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Joint-stock company - fraud of dl-
rectors-nction, 468.

Patent-expiration of demurrer, 823.
Patent~-personal property, 753.
Patent-patentability- imp r 0 v e d

monkfy 'wrench, 498.
Patent-laches - pending litigation,

420.
Patent - infringement - second ac

tiOH for damage:!, 258.

UNITED STATES

CIROUIT AND DISTRIOT COURTS
WITH THE

SUBJECTS OF THE OPINIONS REPORTED IN THIS VOLUME.

FIRST CIRCUIT.

HORACE GRAY, ASSOCIATE JUSTICE OF THE SUPREME COURT.

JOHN LOWELL, CIRCUIT JUDGE.
Adm i r II I t Y- liability of schooner

for supplies-home por~--nllmeof
port. on stern-master-acting and
managing owner-insurance, 127.

Contempt-power of ~:::.:t to revoke
its orders, 810.

Foreign corporations-power to hold
land - dced - acknowledgment
estoppcl, 73.

Fraud on creditors - conveyance in
lieu of attachment, 237.

NATHAN WEBB, DISTRICT JUDGE, MAINE.

DANIEL CLARK, DISTRICT JUDGE, NEW HAMPSHIRE.
Jurisdiction-foreclosure of railroad mortgage-receiver-evidence, 342.

THOMAS L. NELSON, DrSTltICT JUDGE, MASSACHUSETTS.
Equity pleading--survival of Hahil ity Patent - rcissue - sewing-machine,

for breach of trust-joint breach of 428.
trust-jurisdiclion,471. Patent - extraction of gelatine from

Jurisdiction of circuit and district fish-skins-decision of patent-
courts-bill of revivor - statute of olfice, 426.
limitations-Inches, 53. Railroad consolidation - e qui ty-

Patent- horse-shoe nail- infringe- pooling agent - parties to suit-
ment,819. contract-estoppel,804.

LE BARON B. COLT, DISTRICT JUDGE, RHODE ISLAND.
Patent-contempt-evidenee, 602. Trade-mark - transfer by g e n era)
Patent-improvement in looms, 600. conveyance, 596.

SECOND CIRCUIT.

SAMUEL BLATCHFORD,.AsSOCIATE JUSTICE OF THE SUPREME COURT.
Jurisdiction of circuit court-appeal Patent-motion for injunction, 97.

from district court - equity pro- Patent-invention, 815.
ceedings, 337.



iv UNITED STATES CIRCUITS.

WILLIAM J. WALLACE, CmclTrr JUDGE.
Collision-division of loss, 46.
Corporations - contract with stock

holders - mortgage of franchise,
388.

Equity practi ce - application for re
hearing-laches, 1i28.

Fire insurance-description of prem
ises-warranties-conditions- for
feiture, 887.

Internal revenue - notes redeemable
in goods, 723.

Municipal bonds-statutory require
ments-tax-payers defined, 725.

Negligence-personal injury-prior
ity of contract, 926.

Negotiable paper-qualified indorse
ment - notice·- action for money
had and received, 301.

New trial- damages - personal in
jury, 808.

Patent-tiling-previous state of art,
756.

Patent-reissue-chemical thermom
eter, 749.

Patent-crimping-machine- claims,
599.

Patent-estoppel, 322.

Patent-paper OOX, 320.
Patent - evide nc e - judgment

strangers to suit, 321.
Patent-perforated cigar, 319.
Patent - basket lantern - decree 

right to relief, 317.
Post-roads-railroads - tel e g l' a ph

companies, 660.
Railroad mortgage bonds-action for

interest-tender of scrip, 867.
Removal of cause - amending com

plaint, 801.
Removal of cause - case involving

federal law-separate controversy,
561.

llemoval of cause - practice in state
court - survival of proceedings in
state courts, 235.

Removal of cause - separate contro
versy-bill against fraudulent trus
tees - filing petition before trial,
145.

Removal of cause - Rev. St. § 639,
subd. 3 - citizenship at institution
of suit, 49.

Service of process on attorney - in
junction, 346.

NATHANIEL SHIP~IAN,DISTRICT JUDGE, CONNECTICUT.
New trial-verdict against evidence, Railroad companies -receivers-col-

405. lusion, 663.
Patent-previous state of art - copy

distributor, 422.

A. C. COKE, l)ISTRICT JUDGE, N. D. NEW YORK.
Admiralty-costs-settlemcnt, 800. Jurisdiction of federal courts-sepa-
Bankruptcy-renewal note, 87.J. rate controversy, 803.
Bankruptcy - debts contracted after Maritime lien-draft, 607.

proceeding" 874. Patent - infringement - glove fast-
Collision-negligence-sudden emer- eneI', 8:::5.

gency,792. . Patent-non-claim of apparent de-
Contract-co nstruction - plead ing- vice-abandonmen t, 641.

amendment. 727. Patent - utility -assignability of Ii-
Customs duties-appraiser impeach- eense. 323.

ing his own valuation, 408. Shipping-retaining vessel by ship-
Customs duties - woolen stockings, keeper, 799.

250.

ADDISO~ BROWN, DISTRICT .JUDGE, S. D. Ngw YORK.
Admiralty practice- new trial-ap- Collision-ncgligenee- b u I'd e n of

peal,527. proof-custom-line across chan-
Admiralty practice-jury trial-Rev. nel, 453.

St. § fi66-verdict, 558. ColliRion-anchored vessel-ringing
Bankl'uptcy-discharge-sale of bell-snow, 449.

property after petition tiled, 94. Collision-old boats-repairs-eosts
Collision-sleam-tug with tow-duty -excessive damages, 141.

of schooner becalmed, 788. Collision-Erie canal-suction-ca-
Collision-hugging shore-rounding nall'egulatioDs, Ill.

Battery-mutual fault-pleading- Collision-tort-answer-negligence
amendments, 551. -inspectors' rules, 119.

Collision - river and harbor naviga- Customs duties-moiety-act of June
tion -signals-inspectors' ru](;s- 22, 1874-suit in personam" 893.
mutual fault, 529.



UNITED STATES OIROUITS. ,
Shipping-obstructing navigatlon

rope across channel - damage __
proximate cause, 455.

Shipping-lien for freight-contract
to take on board wire cable-pri
vate agreement between manufac
turer and owner, 444.

Shipping-supplies-maritime lien
mortgage-priority, 219.

f:lhipping-assignment of bill of lad
ing - charter-party - demurrage,
143.

Shipping - bill of lading - bona :fI4e
indorser - freight - charter-party,
123.

Shipping-lea: loci-insurance-bill of
lading-stowage-injury to goods
-seaworthiness-custom-liability
of ship-owner, 101.

Shipping - through bill of lading
illsurance-construction -transfer
of goods, 115.

ADDISON BROWN, continued.
Demurrage-bill of lading-readiness

to discharge, 525.
Demurrage -r e as on a ble time

change of berth-custom, 136.
Guaranty - consideration - assign

ment of mortgage - bankruptcy,
732.

Patent-false stamping-penalty
complaint-demurrer, 501, 507.

Salvage - vessel and cargo - appor
tionment-average bond, 795.

Seamen-shipping articles-evidence
528.

Seamen-shipping articles-dis
charge-cxtra wages, 523.

Seamen's wages-advance note-dis
charge, 521.

Seamen's wages-fines-shipping act
of Great Britain-shipping articles
-summary proceedings, 139.

Shipping - stowage - damage to
cargo-master's authority to sell
bill of lading-evidence, 536.

CHARLES L. BENEDICT, DISTRICT JUDGE, E. D. NEW YORK.
Admiralty practice-propounding in. Hemoval of cause - jurisdiction of

terrogatories, 224. state court-motion for security of
Admiralty practice - stenographer's costs, 802.

fees on trial-when taxed, 847. Salvage-amount, 923.
Collision-claim of salvage by vessel f:lalvage-compensation-costs, 221.

in fault, 844. f:lalvage service-award-costs, 918.
Collision-canal-boat and propeller Seamen-contract to send home-

-contributory negligence, 880. damages, 924.
Collision-rules of the road-bu~den Shipping - del i v e r y - perishable

of proof, 797. cargo-bill of lading-negligence,
Contract-permission to extract 875.

guano, 798. . Shipping-damage to cargo - bill of
Damage to canal-boat by suction and lading-advances, 877.

surge caused by ferrY-boat, 841. Ship's husband-lien-sale of vessel
Liability of canal-boat for damage by -exceptions to libel, 843.

steamers careening, 223. Supervisors of elections - accounts,
Patent - interference - plea in bar, 809.

817.

HOYT H. WHEELER, DIS'i'RIOT JUDGE, VERMONT.
(Jon tract - construction -dependent Patent - suspension of injunction"-

and independent stipulation, 233. public interest, 313.
()orporation- bill by stockholder- Patent-preliminary injunction, 419.

majority rule-excess of authority, Patent-infringement-reissue, 315.
283. Patent-reissue- infringement-dis-

Patent-patenlllbility-calculation- claimer, 823.
experiment -mechanical sk 111- Patent-infringement -license-ju-
public use, 99. risdiction, 825.

Patent-reissue, 263. Patent-infringement by corporation
Patent-previous description, 307. - personal liability of president,
Patent-reissue, 308. 826.
Patent-reissue,3ll. Trust-revocation, 677.
Paten t - infringement - cake-pans,

312.



UNITED STATES OIROUITS.

THIRD CIRCUIT.

JOSEPH P. BRADLEY, ASSOCIATE JUSTICK OF THE SUPREME CoURT.

WILLIAM McKENNAN, CIRCUIT JUDGE.
Collision-vessels meeting ill. narrow Trust - parol agreement respecting

Channel-crossing courses, 213. Ianii-bankrupt act-adverse inter-
Internal revenue-notes used for cir- est -limitation - witness-action

culation, 401. by or against executor - equity-
Patent-infringement, 417. pleading, 286.

E. G. BRADFORD, DISTRICT JUDGE, DELAWARE.

JOHN T. NIXON, DISTRICT JUDGE, NEW JERSEY.
Abatement of suit by death-foreign Patent-injunctlon-contempt-

administrator-Hev. St. § 955. agreemcllt-decree, 98.
Action on j ud g m en t obtained .by Patent-anticipation -public use-

fraud in another state, 488. infringement, 205.
Collusive suit- plea in ahatement - Patent - infringement- foreign in-

evidence-injunction, 153. vention, 744.
Conditional sale - attachment-con- Seamen-desertion- discharge - re-

fiict of laws, 760. covery of wages, 332.
Maritime lien - captain of vessel

pleadings-amendment, 463.

WILLIAM BUTLER, DISTRICT JUDGE, E. D. PENNSYLVANIA..
Bankruptcy- equitable assignment Negligence-exploslon of boiler-lla-

- subrogation - construction of bilityof pub 1i c inspectors-evi-
statutes, 88. dence-insurers, 246.

Collusion - floating barge and sail- Patent-Iicense-sale to satisfy judge
in~ vessel-duty in narrow chanel, ment, 619.
335.

MARCUS W. ACHESON, DISTRICT JUDGE, W. D. PENNSYLVANIA..
Cop y rig h t - infringement -text- Municipal corporation - remedy for

books - key for use of teachers - damage caused by unreasonable or-
injunction, 325. dinance, 231.

Patent - death of patentee - con- Wharves-right to moorvessels-po-
struction of patent, 913. sition of steam-boat-coIIision with

Patent-puddling furnace-infringe- tow-mutual fault, 328.
ment, 915.

FOURTH CIRCUIT.

MORRISON R. WAITE, CHIEF JUSTICE OF THE SUPREME COURT.

HUGH L. BOND, CIRCUIT JUDGE.

THOMAS J. MORRIS, DISTRICT JUDGE, MARYLAND.
Carrier of goods-destruction by fire Shipment of cattle - unfit drinking

. hill of lading, 56. water-lialJiIity of vessel, 131.
Patent-combination-patentability,

260.

AUGUSTUS S. SEYMOUR, DISTRICT JUDGE, E. D. NORTH CAROLINA..
Clerk of court-payment to-judgment-order of court-commissions, 204.

ROBERT P. DICK, DISTRICT JUDGE, W. D. NORTH CAROLINA.
Marshall - powers and duties as to tency-rescission of contract-

precepts - expira1ion of term, 586. breach - violation of confidence-
Master and servant-monthly salary wrongful discharge-damage, 59.

-false representations - incompe-

GEORGE S. BUYAN, DIBTUlC'l.' JUDGE, SOUTH CAROLINA..



UNITED STATES OmOUlTjJ, vii

Equity-intervention - injunction
trust fund, 659.

Equity jurisdiction-injunction, 855.
Habeas corpua-jurisdicti'on-Rev. St.

753, 631. ' "
Pr~ctice-appeal-remittitu1'. 330.
Prescription-pledge - act of Louisi-

ana, No. 73, of 1872, 870. '
Salvage-costs, 651.

R. W. HUGHES, DISTRICT JUDGE, E. D. VIRGINIA.
AdmiraUy practice-libel-amend- Public statutes-constructive notice
. ment T" action for death caused by -act of congress-statute of limit-

negligence - contributory negli- ations, 614.
gence,430. Salvage service-award, 436.

Government -limitations-laches of
agents - s p e c i fi c perfOl'mance
damages-cloud on title, 609.

JOHN PAUL, DISTHICT JUDGE, W. D. VIRGINIA.

JOHN J.,JACKSON, DISTRICT JUDGE, WEST VIRGINIA.
Criminal law-prOVince of jury-indictment-manslaughter-oollWon-vio

lation of navigation laws, 633.

FIFTH CIRCUIT.

• WILLIAM B. WOODS, ASSOCIATE JUSTICE OF THE SUPREME COURT.

DONA. PARDEE, CmcuIT JUDGE.
Admiralty appeal-bond - parties-

amendment of process, 460.
Admiralty jurisdiction, 461.
Arbitration-contract, 731.
Assignment for benefit of creditors,

7l~, 721, 722.
Charter-party-bill of lading, 216.
Cllarter-pal'ty-demurragc, 459.
Contracts-lease, 863.
Equity-demurl'er-rehearing-re-

ceiver, 858.

JOHN HHUCE, DISTRICT JUDGE, B., M., AND N. D, ALABAMA.
Maritime lien-vessels-dredge ana scow. 544.

THOMAS SETTLE, DIS'I'RICT JUDGE, N. D. FLORIPA.

JAMES W. LOCKE, DISTRICT JUDGE, S. D. FLORIDA.

R. K.1rlcOAY, DISTRICT JUDGE, N. D. GEORGIA.

JOHN ERSKINE, DIS'I'RICT JUDGE, S.D. GEORGIA.

EDWAHD C. BILLINGS, DISTRICT JUDGE, E. D. LOUISIANA.
Admiralty practice - joinder of par- Equity practice - verbal agreements

ties, 653. of counsel, 676.
Admiralty practice-amendments- Injunction - criminal proceedings,

rule No. 24, 655. 671.
Contempt - violation of injunction, Insolvency-laws of Louisiana, 191.

678.

ALECK BOARMAN, DISTRICT JUDGE, W. D. LOUISIANA.
Hemoval of cause-separable controversy-intervenor, 227.

ROBERT A. HILL, DISTRICT JUDGE, N. AND B. D. MISSISSIPPI.
Assignment by insolvent-validity- Receiver - torts of employes - pro-

burden of proof, 714. ceeding in rem - discharge of re-
Misjoinder of causes of action-joint ceiver-claim for personalinjuries,

and several liability, 630. 477.
Patent-contract to assign-specific

performance-jurisdiction, 647.

AMOS MORRILL, DISTRICT JUDGE, E. D. TEXAS.

A. P. McCOR~nCK,DISTRICT JUDGE, N. D. TEXAS. ~



viii UNITED BTA-TIllS OIROUITS.

E. B. TURNER, DISTRICT JUDGE, W. D. TEXAS.
False account - evidence - agency, Promi@~ory not e - transfer to one

593. partner-payment to another, 575.
Municipal bonds - power conferred

by municipal charter, 483.

SIXTH CIRCUIT.

STANLEY MATTHEWS, ASSOCIATE JUSTICE .oF THE SUPREME COURT.
JOHN BAXTER, CIRCUIT JUDGE.

Railroads-legislat.ive control-vested rights, 679.
JOHN WATSON BARR, DISTRICT JUDGE, KENTUCKY.

Removal of cause-petition-jurisdiction - separate controversy-parties
defendant corporation, 51.

HENRY B. BROWN, DISTRICT JUDGE, E. D. MICHIGAN.
Collision-propeller and tug-signals Towage - choice of route - master's

-fault, 765. discretion -refusal to cross lake-
Collision-vessel at anchor - fault- intoxication of master - abandon.

St. Clair river - inscrutable fault, ment of tow-general average, 264-
836.

Maritime lien-enforcing-bona fide
purchaser, 782.

SOLOMON J. WITHEY, DISTHICT JUDGE, W. D. MICHIGAN.
MARTIN WELKER, DISTRICT JUDGE, N. D. OHIO.
G. R. SAGE, DISTRICT JUDGE, S. D. OHIO.

Taxation-national bank shares-United ~tates bonds, 372.
D. M. KEY, DISTRICT JUDGE, E. AND M. D. TENNESSEE.

Removal of cause-citizenship-sep- certain party-taxation -jurisdic-
arate controversy, 150. tion-removal of cause, 156.

Public use-privat.e park-contract Taxation-assessment of railroad
to exclude persons not brought by property-constitutional law, 395.

E. S. HAMMOND, DISTHICT JUDGE, W. D. TENNESSEE.
Cotton exchange-rules and regula- Removal of cause-repleading-uni.

tions - construction -loss by fire, formity in practice-Rev. St. § 639
619. - act of March 3, 1875 - pleading

Interstate commerce - state regula- under Tennessee Code, 273.
tion of railroads, 679. I

SEVENTH CIRCUIT.

JOHN M. HARLAN, ASSOCIATE JUSTICE OF THE SUPREME COURT.
THOMAS DRUMMOND, CIRCUIT .JUDGE.

Removal of cause-separate controversy, 465.
HENRY W. BLODGETT, DISTRICT JUDGE, N. D. ILLINOIS.

Collision-navigation laws-speed- Life insurance-policy-lapse by col-
eviclence-damages, 771. lusion - policy in favor of assured,

Copyright-infringement-pleading, 671.
~58. Maritime lien - assignment of debt,

Customs duties - silk and cot ton 879.
shawls,417. Patent - public use - infringement,

Customs duties-stearine, 416. 735.
Customs duties - taffeta gloves, 413. Sending matter concerning lotteries
Customs duties-tire blooms-steel through the mail, 39.

partly manufactured, 412. Statute - mistake - title - custOIl1l
Customs duties-watch enamel, 411. duties, 304.



Railroad mortgage-foreclosure-ap.
praisement-receiver, 173.

Removal of cause - garnishment un
der statute of Minnesota, 49.

Specific performance - award -rea
sonable time-entire tract to be ap
praised,5.

UNITED STATES OIROUITS.

SAMUEL H. TREAT, DISTRICT JUDGE, S. D. ILLINOIS,

WILLIAM A. WOODS, DISTRICT JUDGE,1NDIANA.
Bankruptcy-fraudulent conveyance Patent-accounting-damages-evi.

-judgment-liens-assignee, 589. dence-liceftse-royaIty, 830.
Jurisdiction of United 8tates courts Patent - construction -Ii c e n 8e-

-how affected by state laws, 657. damages-record of patent, 514.

CHAULES E. DYER, DISTRICT JUDGE, E. D. WISCONSIN.
Public lands - entry - right to cut Surety - alteration of instrument-
j timber, 910. internal revenue, 567.

ROMANZO BUNN, DISTRICT JUDGE, W. D. WISCONSIN.
Assignment for benefit of creditors- Federal practice - process-garnish-

unlawful preference-action on de- ment-summons-amendment, 252.
mand not due-Wisconsin 8tatutes, Jurisdiction-citizenship, 165.
295.

EIGHTH CIRCUIT.

SAMUEL F. MILLER, ASSOCIATE JUSTICE OF THE SUPREME COURT.

GEORGE W. McCRARY, CIRCUIT JUDGE.
Contributory negligence - sud den

frip;ht-injury causing death
damages, 83.

Income tax - corporations - period
from August 1, 1870, to January I,
187l-action to recover taxes, 66

Mailing obscene publication-indict
ment, 497.

HENRY C. CALDWELL, DISTRICT JUDGE, E. D. ARKANSAS.
Contract-stipulated damages for failure to perform-delay-good faith

assuming risks-construction - province of jur.r - waiver - extension of
time, 239.

ISAAC C. PARKER, DISTRICT JUDGE, W. D. ARKANSAS.

O. P. SHIRAS, DISTRICT JUDGE, N. D. IOWA.
Removal of cause - act ion by as- Taxation - railroad bridge-Statutes

signee,225. of Iowa, 177.

JAMES M. LOVE, DISTRICT JUDGE, S. D. IOWA.

O.G. FOSTER, DISTRICT JUDl1E, KANSAS.

RENSSELAER R. NELSON, DISTRICT JUDGE, MINNESOTA.
Assignment for benefit of creditors- Officers-double compensation - In.

possession of assignee-attach- dian agent, 807.
ment,406. Practice-new trial, 490.

Counsel fees-law of OntariO-bill of Removal of cause - practice- issue,
exchange, 87. 885.

Mar i n e insurance - description of
vessel, 24.

SAMUEL TREAT, DISTRICT JUDGE, E. D. MISSOURI.
Oommission merchants-advances- Joinder of parties - corporations-

bill of lading-insurance, 198. jurisdiction-removal of CRnse, 152.
Constitutional law - taxation to aid Patent for process-infringement, 96.

private enterprise, 871. Heceiver-liens on property, 861.
Depositions - certificates - amend- Hemoval of canse - citizenship, 849.

ments, 863. Besulting trust - oral agreement-
Insurance - mutual association pol- parties, 849.

icy - contract as to enforcement,
201.



:It UNITED STAl'ES C1RCUIT~.

ARNOLD KREKEL, DISTRICT JUDGE, W. D. MISSOURI.
Attachments-statutes of Missouri- Life insurance- policy for benefit of

assignp1ents-fraud on creditors, 70. creditors-proof of death, 68.

ELMER S. DUNDY, i)ISTRICT JUDGE, NEBRASKA.

MOSES HALLETT, DIS1'RICT JUDGE, COLORADO.
Mines and mining-Iocatiun-end stakes-change of lines-aliens, 78.

NINTH CIRCU IT.

Municipal bonds-Sacramento City
statute - waiver of constitutional
right, 530.

Navigable rivers-unsettled question
of state and federal powers, 562.

Patent-combination of separate de
vices-subcombination, 424.

Patent-reissue-decision of patent
office-equity pleading, 509.

Hemoval of c a use - application 
a men d men t - "session" and
" term," 881.

STEPHEN J. FIELD, ASSOCIATE JUSTICE OF THE BUPREME

LORENZO SAWYER, CIRcur£ JUDGE.
Chinese immigration-act of i\Iay 6,

1882 - certiticate of previous resi
dence, 490.

Customs duties-grain bags - re-en
try free of duty - power of secre
tary, 578.

Fugitives from justice-habeas CA/I'PUS
-duty of custodian-production of
prisoner-jurisdiction, 26.

Jurisdiction of federal court - pend
ency of cause in state court, 340.

COURT.

OGDEN HOFFMAN, DISTRICT .JUDGE, CALIFORNIA.
Ohinese immigration-custom-house Perjury-procuring commission of-

certificates-merchants-chijdren, elements of crime-knowledge,912.
185.

GEORGE M. SABIN, DISTRICT JUDGE, NEVADA.
Jurisdiction-foreclosure of mechanic's lien-suit by assignee-averment as

to citizenship-act of March 3, 1875, 1.

MATTHEW P. DEADY, DISTHICT JUDGE, OREGON.
Ap;.ent adversely interested to princi- Obstructing passage of mail-passen-

pal-suit to reform contract, 15. gel' on train, 42.
Deed-eonsideration-seal,291. Patent-revolving dip-net, 643.
Equity practice-navigable waters- Pilotage-offer by signal-signal for

jurisdiction or circuit court, 347. offcr- "state" includes" terri"
Express facilities - contempt of in- tory," 207.

junction,20. Practice-special appearance -serv-
Multiplicity of suits - state statute ice on corporation - Ii. c ti 0 n for

involving federal question - im- death, 254.
pairing obligation of contract - Salvage by pilot, 603.
taxation-due process of law, 359.
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HAMPTON, Ex'r, etc., v. TRUCKEE CANAL CO.

_ (Oircuit Oourt, D. NeMda. November 24,1883.)

JURISDICTION-FORECLOSURE OF MECHANICS' LIENS-SUIT BY ASSIGNEE-AVER
MENT AS TO CITIZENSHIP-ACT OF MARCH 3,1875.

Where the assignee of a mechanic's lien seeks to enforce and foreclose such
liens in a circuit court of the United States, it must affirmatively and clearly
appear from the bill filed that the court had jurisdiction as to all of th~ orig
inal lien claimants, and where no averment as to the citizenship of some of
such claimants is made in an amended bill, it will be presumed that they are
citizens of the state where the suit is brought, and the bilI will be dismissed for
want of jurisdiction.

Suit in Equity to foreclose certain mechanics'liens. The opinion
states the facts.

W. E. F. Deal, for complainant.
C. S. Varian, R. H. Lind-sey, and R. M. Clarke, for defendant.
Before SAWYER and SABIN, JJ.
SABIN, J. This suit was brought in this court by C. P. Hubbell,

since deceased, a citizen of the state of California, against the defend
ant, a Nevada corporation, to foreclose certain liens, usually called
mechanics' liens, set forth in the bill of complaint. The liens sought
to be foreclosed and enforced against defendant are 122 in number,
aggregating $115,059.66 in amount. They are classified as contract
ors', subcontractors', material-men's, and laborers' liens. Complain
ant, Hubbell, derived title to these liens through various assignments,
direct and intermediate, to himself. Of these liens, 112were assigned
by the original lienholders to J. C. Hampton, and by him assigned
to Hubbell; three were assigned to J. C. Hampton & Co., and hy

v.19,no.l-1
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said firm to Hubbell; two to S. W. Lee, and by him to Hubbell; and
five were assigned by the original lienholders directly to Hubbell.

The original bill of complaint was silent as to the citizenship of all
of the original lienholders, and also as to the citizenship of J. C.
Hampton, J. C. Hampton & Co., and S. W. Lee, intermediate as
signees of 117 of these liens,aIid the immediate assignors of com
plainant. Objection having been raised as to the sufficiency of the bill
on this point, complainant filed an amended bill, June 5, 1882, alleg
ing that 113 of the original owners of said .liens named in the
amended bill were Chinamen, and subjects of the emperor of China
at the date of the filing of both the original and amended bill of com·
plainant. The amended bill, however, was wholly silent as to the cit
izenship of the other nine original lien-owners, and also as to the
cjtizen~hipof J. C. Hampton, J. C. Hampton & Co., and S. W. Lee,
intermediate assignees of 117 of the liens sought to be foreclosed.
The demands of the nine lienholders whose citizenship is not set
forth aggregate the sum of $4,890.52, in amounts varying from
$2,584.66 to $33.

This omission in the amended bill of any averment as to the citi
zenship of these nine original lien claimants may be considered as an
admission that they were citizens of Nevada at the time of the com
mencement of this action, since, had their citizenship been such as
to bring them within the statute giving this court jurisdiction, it cer~

tainly would have been set forth in the amended bill prepared and
filed expressly to obviate any supposed jurisdictional defect in the
original bill. If, however, this presumption is not in fact true, still
the bill is fatally defective on this point. The jurisdiction of the
court as to all parties must affirmatively and clearly appear by the
pleadings, and this not by way of description or recital, but by pos
itive averment.

The rulings of the supreme court upon this point have been uniform,
and without exception. In Brown v. Keene, 8 Pet. 112, the court says:
"The decisions of this court require that the averment of jurisdiction
shall be positive that the declaration shall state expressly the fact on
which jurisdiction depends. It is not sufficient that jurisdiction may
be inferred argumentatively from its avertments." In Ex parte Smith,
94 U. S. 455, the court says: "No presumptions arise in favor of the
jurisdiction of the federal courts."

The statute of March 3, 1875, controlling the jurisdiction of the
court in this matter, reads as follows:

"Nor shall! any circuit or district court have cognizance of any suit,
founded on contract, in favor of an assignee, unless a suit might have been
prosecnted in such court to recover thereon if no assignment had been made,
except in cases of promissory notes, negotiable by the law-merchant and bills
of exchange."

In this case it does not appear by the original or amended bill that
anyone of these nine original lien-owners, whose citizenship is not
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set forth in the amended bill, could have prosecuted an actibn i11 this
court, upon any of those liens, "if 110 assignment had been made."
But such fact must appear, or the court has not jurisdiction.Sec~

tion 11 of the judiciary act of1789 does not materially differ, upon
the point here involved, from the act of 1875, supra, and the rulings
of ilie supreme court upon section 11 of the act of 1789 are applica·
ble in this case. Brown v. Keene, 8 Pet. 112; Jackson v. Ashton, ld.
148; Montalet v. Murray, 4 Oranch, 46; Corbin v. County of Black
Hawk, 105 U. S. 659; Sere v. Pitot, 6 Cranch, 332; Bradley v.
Rhine's Adm'rs, 8 Wall. 393; Mollan v. Torrance, 9 Wheat. 537;
Morgan's Ex'r v. Gray, 19 Wall. 81. We think there is no conflict,
upon the point here involved, in the rulings of any of'the national
courts.

It was suggested, upon argument, that the citizenship of these nine
original lienholders was immaterial, since complainant owned all of
the 122 liens, and hence none of the other lien claimants could be
prejudiced; and, further, that the amount claimed by them is em
braced in the lien filed by Linn Chung & Co., as original contractors,
for $50,000, and is also embraced in the lien filed by Ah Wan, as a
subcontractor, for the same amount. The merit of the suggestion is
not clear; but were it so, it could scarcely prevail against the posi
tive provision of the statute. While the national courts may be in
voked, in proper cases, to give effect, to and enforce statutory liens
and remedies provided by a state, yet in such proceedings they are
guided by the state statute, and follow, as nearly as possible, the
course indicated therein. Should the court proceed to examine this
case upon the merits, it would be as necessary for it to investigate
and determine how much, if anything, was due upon each of these
nine liens, as it would to investigate and determine how much might
be due upon any or all of the other 113 liens. The liens cannot be
singled out, or segregated, and some of them considered and others
not oonsidered. Some of the liens might be valid under the state '
statute, and others be fatally defective, for non-compliance with the
statute in perfecting them. It might appear that the lien of Linn
Chung & Co., and that of Ah Wan, for $50,000 each, were defective
and could not· be enforced, and that all of the other liens were valid
and binding upon the defendant, and complainant entitled to ju",g
ment thereon. The liens must each be examined, and their valid
ity under the statute determined, as well as the amount due, and
the rank of each declared. St. Nev. 1875, c. 64, § 11. And this is
evidently the theory on which the bill of complaint was framed. If
it was immaterial to complainant whether or not these nine liens be
adjudicated upon, why were they set forth in the bill, and judgment
invoked upon them as well as upon the other 113 liens, and why
did complainant purchase them if not beneficial to him in some
way? And, if beneficial, he is entitled to such benefit.

It is further insisted by complainant "that the liens in this case
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are, in no sense of the word, contracts," and hence are not within
the act of congress. While it may be true that a lien per se is not
a contract, yet all liens of the natnre set forth in the hill in this
action arise and are based upon contract, express 01' implied. The
lien itself is merely an instrumentality, a special remedy given, by
which the contract may be enforced. The assignment of a mere .lien
would be idle-would confer no right of action upon the assignee
thereof-if such assignment did not also transfer the debt secured by
the lien. A debt is a sum of money due upon contract, express or
implied, or established by judgment. The debt transferred is the sub
stantial thing; the lien is an incident thereto,-a statutory remedy
which the a8'8ignee may pursue, or he may wave it and pursue his
common-law remedy, to recover the debt. The lien itself may expire
by limitation, if suit be not commenced to enforce it within six
months after the same has been filed for record. St. Nev. 1875, c.
64, § 8. But the debt would not be extinguished by the expiration of
the lien, and it could be enforced by proper remedy. The statute
above cited cannot bear the construction sought to be put upon it.
Section 5 of the act makes it obligatory upon the lien-claimant that
he state in his claim. the "terms, time given, and conditions of his
contract;" and the entire act is based upon the supposition of a con
tract, express or implied, between the parties. 'l'he words "contrac
tor," "subcontractor," "debt," "creditor," etc., are of constant recur
rence in the act. And it is not clear how a state can authorize or
empower one person to charge an arbitrary lien against the property
of another person, no privity, or contract, express or implied, exist
ing between such persons. Without considering this objection fur
ther, it will be sufficient to observe that this action is certainly bronght
to enforce the terms of a contract fully set forth in the bill of com
plaint. As it does not appear from the amended bill that any of
these nine original lienholders, whose citizenship is not set forth,
conld have maintained an action in this court to foreclose or enforce
any of those liens, it follows that their assignee could not do so. On
this point there is no conflict in the decisions.

We do not deem it necessary to decide whether or not this action
could be maintained by complainant, as the assignee of J. C. Hamp
ton, J. C. Hampton & Co., and S. W. Lee, intermediate assignees of
a portion of the liGns, they being presumably citizens of Nevada, and
defenilant being a Nevada corporation. The decisions on this point
seem to be somewhat conflicting. Bradley v. Rhine's Adm'rs, 8 Wall.
396; Mollan v. Torrance, 9 Wheat. 537; Morgan's Ex'r v. Gray, 19
Wall. 81. Contra, see Wilson v. Fisher's Ex'rs, Bald. 133; Dundas
v. Bowler, 3 McLean, 204; j);Iilledollar v. Bell, 2 Wall. Jr. 334. But
upon the case as presented in the original and amended bills, we think
this court has no jurisdiction in this case. We call attention to the
fifth section of the act of March 3, 1875, and to the ruling of the su
preme court thereon, in Williams v. Nottawa, 104 U. S. 209. It is a
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matter of regret that the decision of the court on this question of ju
risdiction was not had before the case had gone to the extent to which
it has proceeded, it being now submitted for judgment upon the tes
timony and proofs taken. But we cannot examine the case upon the
merits. It must, therefore, be dismissed from this court for want of
jurisdiction, without costs, and without prejudice to complainant.

Let decree be entered accordingly, and without prejudice.

CHICAGO M. & ST. ·P. Ry. Co. v. STEWART.

(Oircuit Court, D. Minne8ota. December, 1883.)

1. AWARD--SPECIFJC PERFOHMANCE.
An agreement for the conveyance of land at a price to be fixed by an arbl·

trator named in the agreement, will not be specifically enforced unless the
award is made within a reasonable time. .

2. SAME-REASONABLE TIME.
In such a case a delay of six months in making the award, when the value of

the land is rapidly increasing, is unreasonable.
8. SAME-ENTIRE TRACT TO BE APPRAISED.

Specific performance will not be decreed of an agreement to convey a tract
of land by warranty deed, with covenants against imcumhrances, at a price to
be appraised by an arbitrator, unless the award of the arbitrator appraises
the entire tract without reference to easements and other incumbrances
thereon.

Bill in equity brought to obtain decree for the specific performance
of a written agreement for the sale by defendant to complainant of
certain land. The agreement is dated April 21, 1879, and provides
that the defendant- .
"In consideration of one dollar to him in hand paid, the receipt of which
is hereby acknowledged, and other considerations hereinafter named, has bar
gained and sold unto the said second party, and upon payment of the further
consideration therefor as hereinafter prOVided doth hereby covenant and agree
to convey to the said party of the second part, by a good and sufficient war
ranty deed, free and clear from all incumbrances, on demand of the party of
the second part, all that piece or parcel of land situate in said Hennepin county
and state of Minnesota described as follows."

Here follows a particular description of the land by metes and
bounds, and the remainer of the agreement is as follows:

"And said parties do mutually agree to submit to D. R. Barber, Esq., ot
said Minneapolis, the question of the value of said piece or parcel of land, and
the compensation to be paid therefor by said second party to said first party,
and that his decision shall be final. And upon the payment of such sum as
shall be so fixed and determined by said Barber, the party of the first part
will at once execute his waranty deed of the same as aforesaid, free and clear
of all incumbrances except a certain lease to Wiggins & Thompson; the party
of the second part to take the same subject to such lease, and to receive any



FEDERAL REPORTER.

and all rents hereafter accruing under said lease. 'rhe award of said Barber
is to be made in writing and a copy thereof to be delivered to each of said
parties."

On the first day of October, 1879, the said arbitrator malie his
award,by which he fixed the value of said land at the date of said
agreement, and the compensation to be paid therefor, at the sum of
$3,350. The respondent resists the claim of the complainant upon
various grounds, among which are the following: (1) That the arbi
trator, after his appointment, refused to accept the same, and declined
to act, continuing his refusal for abou~ four months, but afterwards,
and at the expiration of about six months, he decided to act, and did
so against the objection and protest of defendant, who in the mean
time had revoked his authority; (2) that the arbitr&tor, in making
his award, did not include, but on the contrary omitted, a part of the
land included in the agreement.

McNair cf; Gilfillan, for complainant.
Geo. B. Young, for defendant.
MCCRARY, J. We will first consider the question whether the

powers of the arbitrator had ceased prior to the time when he un
dertook to act. The agreement is silent as to the time within which
the award was to be made. In such a case the arbitrator must act
within a reasonable time. What is a reasonable time mUl;lt be de
termined in each case upon its own peculiar facts and circumstances.
If the property to be sold is situated in or near a growing and pros
perous city, and in a place where the value of real estate may be
expected to increase rapidly, it would be fair to presume that the par
ties contemplated promptness. A delay in fixing the price for a
period of five or six months, under such circumstances, would be un
reasonable, because the value of the property within that time would
be very materially changed. Much wonld depend, in such a case,
upon the question whether the agreement contemplates the fixing of
the price according to the value at the date of the contract or at the
date of the award. If the former, then the seller would certainly be
entitled to a prompt appraisement, and a delay of five or six months
would, as to him, be unreasonable, because it would require him to
sell at a price which might and probably would be much below the
value of the land at the time of the conveyance and at the time of
the payment of the purchase money.

'1'he contract in the present case is silent as to the question
whether the value at date of contract or at date of award shall con
stitute the price to be paid for the land; but the arbitrator evidently
considered it his duty to ascertain the value at the former period, and
to fix the price accordingly, as he expressly states in his award that
he fixes tbe value of the property at the time when the agreement
was entered into, which was the twenty-first day of April, 1879,
while the award is dated October 1, 1879. The delay was for more
than five months, and the arbitrator acted in the end against the pro-
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test of the defendant. The property is situated very near to the
cities of Minneapolis and St. Paul, both of which have grown with
marvelous rapidity within the past 10 years, and at the time of the
agreement it was known that the land in question was advancing in
value. It is scarcely to be presumed that defendant intended to
bind himself to sell his land in October for its appraised value in the
previous April, and if not, he must have understood that the arbitra
tor was to act at once, or at least without unnecessary delay. That
such was his understanding is apparent from the fact whichap
pears in evidence that he Ul'ged the arbitrator to accept the duty and
proceed to act soon after his appointment, which the latter declined
to d'o. After waiting some four months for action by the arbitrator,

/ the defendant concluded not to consummate the sale, and accordingly
notified the arbitrator that he objected to his actin~ after so long a
delay. If the arbitrator was right in assuming that the land was to
be 'appraised according to its value at the date of the contract, we
think defendant had a right to object to the delay. If tho arbitrator
was wrong in that, then his award must be set aside on that ground.
The evidence sufficiently shows that the land increased in value be
tween April and October, 1879.

Nothing appears on tho face of the agreement or in the evidence
to show that the parties to the contract contemplated any unneces
sary delay in making the award as to the value of the land, and it is
plain that no great delay was necessary. We do not, of course, mean
to say that the arbitrator was bound to act immediately. He was at
liberty to take a reasonable time in which to determine as to his ac
ceptance of the trust, and thereafter a further reasonable time in
which to investigate the question of value and make his award. But
it is manifest that no great length of time was needed in which to
determine the question submitted to the arbitrator in this case. Un
der the circumstances of the case, we do not think the delay of over
five months was contemplated by the parties when they entered into
the contract, nor do we think it reasonable. We should, therefore,
in the exercise of the discretion which belongs to courts of equity, de
cline to decree a specific performance of the award, even if this were
the only objection to its validity.

It is, however, further insisted that the arbitrator excluded from
consideration, in making his appraisement, the quantity of land in
cluded in certain streets, or supposed streets, being a part of the land
to be conveyed, and of which complainant now asks a conveyance
by warranty deed. Whether there were any streets or highways
constituting easements upon the land was not a question for the ar
bitrator to determine. The contract called for a deed of general war
ranty against all adverse claims, except a lease mentioned therein,
and it was provided that the arbitrator should appraise the entire
tract. The arbitrator was not authorized to go into an inquiry as to
the effect upon the value of the land of the supposed public ease-
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menta for street purposes, for the conveyance with covenants of war
ranty, as provided for by the contract, would have bound defendant
to remove or vacate the streets, if any lawfully existed, or to pay to
complainant the damages resulting to it in consequence thereof. If
the award fixed the price subject to an easement, and the contract
be specifically performed by the execution of a warranty deed as
therein provided, and now demanded by complainant, then the defend
ant will be called upon to convey more than he is paid for. He would
convey free of all easements, and, if any are found to exist, would
be bound by his covenants to remove them. He would be paid only
for the land subject to the easement.

Upon consideration of the proof we find that it clearly appears that
the arbitrator took into account' at least one street in fixing the price
of the land, and reduced the price by the Bum of $150, on account of
the same. In his own testimony he distinctly says: "If I had known
certain that that road did not come out, the award would have been
$3,500, instead of $3,350." And again: "If I had known certain
that no road would cross there, $3,500 was the net sum." And still
further: "The award would have been $3,500 instead of $3,350 for
the tract, as the papers show that I had seen, if I had known that
there wasn't any road there to be taken off. That I say."

It is clear that the duty of the arbitrator was to appraise the whole
tract without inquiry as to the incumbrances or easements. These
were to be removed by the grantor. It is also clear that in deducting
$150 from the value of the tract on account of easements, he departed
from or varied the contract. In order to enforce a contract by spe
cific performance, the court must be enabled to specifically perform
every part of it. We cannot decree a specific performance with a
variation. 1 Sugd. Vend. 221; Jordan v. Sawkins, 4 Brown, Ch.
477; Nurse v. Seyrnour, 13 Beav. 254; Carnochan v. Christie, 11
Wheat. 446. The award is also bad for the reason that it does not
cover the entire matter submitted, to-wit, the value of the whole tract
without reference to easement.

It is well settled that a failure to include in the appraisement any
part of the property is fatal to the award. Morse, Arb. 361; Ernery
v. Wase, 5 Ves. 846; S. C. on appeal, 8 Ves. 505; Nickels v. Hancock,
7 De Gex, M. & G. 300, 318. It matters not that the portion of the
property which was omitted from the appraisement was small in com
parison with that which was appraised. It is enough if it was a
substantial and material portion of the property, and whether in the
present case it was worth only $150, or more or less than that sum,
is immaterial. Nor can the award be now amended by adding to the
appraisement the value of the property omitted. The parties agreed
to be bound, not by a price to be fixed by any court, but by the judg
ment of the arbitrator named, upon the entire matter submitted.
Should the court now attempt to add anything to the award it would
violate the agreCJ;nent, instead of enforcing it specifically. Nickels v.
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Hancock, supra; Wakefield v. Llanelly Ry. d Dock Co. 68 Eng. Ch.
11; Skipworth v. Skipworth, 9 Eeav. 135. The fact that the arbi
trator omitted from the appraisement a part of the property, may be
shown by evidence aliunde the award. Bean v. Farnam, 6 Pick. 269;
IIale v. IIuse, 10 Gray, 99.

The other questions discussed by counsel need not be considered.
We deem it proper, however, to say that the proof does not, in our
judgment, sustain the charge of defendant that the arbitrator was
guilty of improper conduct or of partiality. His errors were simply
errors of judgment, but they were nevertheless such as to preclude us
from decreeing a specific performance of the contract and award. It
is therefore ordered that the bill be dismissed.

NELSON, J., concurs.

Specific Enforcement of Awards and Contracts to Arbitrate.
A party to an award has several remedies at his disposal in case the per

lion against whom the award is made refuses to abide by or to perform it. If
both parties are in court, the award may be made an order of court, and
performance may be compelled by the usual means resorted to by a court to
compel obedience to its orders. If the parties are not in court, an action for
damages will lie upon the award. In this note it is proposed to discuss the
equitable remedy of specific enforcement, and its application to awards and
arbitration contracts.

1. AWARDs-GENER.AL RULE. A party is entitled to come into equity to
compel the specific performance of an award whenever he cannot obtain, by
proceeding at law, all that was intended to be given him by the award. Inad
equacy of the remedy at law is the basis of the jurisdiction in equity.1 This
basis is broad enough to warrant the specific enforcement of awards relating
to personalty, as well as of those relating to realty; for at law a party can
only get damages for the breach of an award, which may be a very inade
quate remedy even where the award is of personalty; e. g., where a rare pic
ture, or shares of stock in a private company, or a patent are awarded.
Damages in such case would be inadequate, because impossible of ascertain
ment. What jury can estimate the value of a rare picture, or of a patent,
or of private stock? Here, therefore, as in an award of real property, is it
especially appropriate to apply the equitable remedy of specific enforcement.

nlustratlons. A partner can, as against his copartner, enforce the spe
cific performance of an award that the partnership stock on hand and accounts
be equally divided.2 Especially will specific performance be decreed after
one party has partly performed the award. Thus, where the award was that
A. pay B. £900, and seal a release to B., B. to assign several securities he
had from A., and A. Bold lands to raise the £900. expecting B. to receive it,
as he intended he would, and then tendered him the amount, together with
the release, the lord chancellor decreed specific performance by B., even
though the award was extrajudicial, and not strictly good in law.a So, an
award relative to the partition of lands will be enforced.. A bill in equity

I Jones v. Blalock, 81 Ala. 180.
• Kirkse)' v. Fike, 27 Ala. 383.
BNorton v. Mascall, 2 Vern. 24. See,

also, Cook v. Vick, 2 How. (Miss.) 882;

Viele v. T. & B. Ry. Co. 21 Barb. 381;
Hall v. Hardy, 8 P. Wms. 187.

'Whitney v. Stone, 23 Cal. 275.

----------------------------------
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also lies to compel the execution of a deed of land ascertained by an award
of arbitrators appointed to settle the boundary line between the lands of the
parties;l and, generally, equity may compel the specific performance of
awards concerning real estate, or for the purchase and sale thereof, even
though it involves the enforcement of an award to pay money; 2 and in any
proper case specific performance of an award will be decreed, although it be
by parol; S and although it award costs, which it is beyond the authority of
arbitratorl,'l to do; 4 and the fact that the submission contains a clause by
which each party binds himself to the other in a sum certain, as a penalty,
in case he refuse to abide by and perform the award, does not deprive a
court of equity of the power to decree a specil1c performance of the award,
even thougn the party refusing to perform offers to pay the penalty agreed
upon; 5 and the court will enjoin proceedings at law until the award can be
specifically enforced.6 Nor is the fact that the arbitrators have received in
competent evidence an objection to their award being enforced.7 Neither
is mere inadequacy of the price awarded to be paid for land a valid objection
to enforcing the award, the inadequacy not amounting to conclusive proof
of fraud.S Fraud may also give a court of eqUity jurisdiction to enforce an
award. Thus, where an award provided that, in the event of the non-pay
ment of a certain sum of money, jUdgment should be rendered against the
defendants in a suit then pending for its recovery, and by the connivance of
(lefendants, and a third party, who assumed to act as plaintiff's assignee, the
plaintiff was nonsuited without his knowledge or consent, so that the specific
remedy prOVided by the award was defeated, held, that these facts brought
the case within equitable cognizance, and that the direct payment of the
money might be ordered by the court.9 The party seeking specific enforce
lUent must show a readiness to perform all the award on his part. lO

Exceptions. In the following instances specific enforcement of the award
was refused: The parties to a submission bound themselves to perform the
award which certain arbitrators should "make and publish in writing under
their hands," concerning a boundary line in dispute. The arbitrators executed
a paper as an award, read it to the parties, an.d delivered copies to them,
with an oral statement of the actual decision, and that it was uncertain
whether the award expressed it, but that, if it did not, it should be afterwards
amended when the mistake should be ascertained. The chairman afterwards
learned that the line actually agreed upon was not correctly stated, and he
accordingly amended the original award, which he had retained, but which
was not again presented to the other arbitrators for signature, nor repub
lished. Held, that equity would not enforce either the amended or oriwnal
award.ll Where it appeared that the arbitrators were deceived, and the award
was made clandestinely by part of the arbitrators, without hearing each party,
the court set aside and refused to enforce the award.12 Where arbitrators to
determine the value of real estate omitted to take into consideration the
value of a water power, and appraised it at much less than the real value,
specific performance was refused. ls So, also, in Pm'ker v. Whitney,14 wherein
the price was fixed considerably below the real value of the property. Specific
performance of an award for the payment of money merely, will not be COlll

pelled.l6 And where an award was that A. should pay B.a certain number of
dollars "in currency" and an additional sum "in gold," specific enforcement

lCaldwell v. Dickinson, 13 Gray, 365.
1M. & O. R. Co. v. Scruggs, 50 Miss. 2M..
'Marsh v. Packer, 20Vt.198.
'Caldwell v. Dickinson, supra.
6 Whitney v. Stone, 23 Cal. 275.
'Jones v. Blalock, supra.
T \"1ele v. T. & ~. Ry. Co., supra. .
SId.

'Story v. N. & W. R.. Co. 24 Conn. 94
10 McNeill v. Magee, 5 Mason, 245.
1l.Caldwell v. Dickinson, 18 Gray, 365.
12 Ives v. Medealfe, 1 Atk. 64.
IS Buys v. Eberhardt, 3 Mich. 524.
U Turn. & R. 366.
16Wood v. Shepard, 2 Pat. & H. (Va.)

442.
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was refused as to the portion directed to be paid "in gold.JI 1 Laches'may
lead a court of equity to refuse specific enforcement of an award. Thus a
bill for a reconveyance of an estate pursuant to an agreement and subsequent
award, the bill being brought as against purchasers after a considerable lapse
of time. and the original vendee being dead and insolvent.2 An agreement
to sell at a price tu be fixed by arbitration will not be enforced, where some
of tbe parties to it are married women, one of whom bad not executed it.3

2. CONTRACTS TO ARBITRATE-GENERAL RULE. Contracts to arbitrate
are not specifically enforceable. The reasons upon which this rule rests are
several, and seemingly good ones. At, common law (however it may be by
statute) arbitrators cannot compel the attendance of witnesses or administer
an oath. They cannot compel the production of documents, books of account,
and papers, or insist upon a discovery of facts from the parties under oath.
One reason, therefore, of the refusal of equity to specifically enforce contracts
to arbitrate is this: Equity will not compel a party to submit the decision of
his rights to a tribunal which confessedly does not possess full, adeqnate, and
complete means within itself to investigate the merits of the case and to
a.dminister justice. Another reason is that equity will not make a vain
decree, incapable of enforcement. Suppose it decrees specific enforcement.
How can it compel the parties to name the arbitrators? How can it compel
them to agree upon the arbitrators? The court has no authority to select
arbitrators for the parties. This subject is elaborately discussed by Mr. Jus
tice STORY in Tobey v. Bristol GO.,4 whO concludes that "the very impracti
cability of compelling the parties to name arbitrators, or upon their default
for the court to appoint them, constitutes, and must forever constitute, a
complete bar to any attempt on the part of a court of equity to compel the
specific performance of any agreement to refer to arbitration. It is essen
tially, in its very nature and character, an agreement which must rest in the
good faita and honor of the parties, and, like an agreement to paint a picture,
or to carve a statue, or to wr1te a book, or to invent patterns for prints, mUllt
be left to the conscience of the parties. or to such remedy in damages for the
breach thereof as thb law has provided." Another reason why courts of
equity refuse specifically to enforce an agreement to arbitrate is because so
to do would bring such court,s in conflict with tnat policy of the common
law which permits parties in all cases to revoke a st1bmission to arbitration.6

Finally, perhaps the best reason for refusing specific enforcement in such
cases is that so to do ousts the courts of jurisdiction, and tends to refer the
decision of difficult legal qnestions to inexperienced and incompetent persons.

flZustrations. Among the cases which illustrate the refusal of the courts
to compel an arbitration are the following: A statute authorized county
commissioners to submit certain claims of A. to arbitration. They ordered a
reference of part of the claims. Held, that A. could not present a schedule
of names of persons who would be acceptable as arbitrators, and compel, by
decree in eqUity, the selection of some of them by the commissioners, and a
reference of all the claims to them.' A testator, in his will, provided that
any disputes regarding it should be decided. by certain arbitrators, and that
any party who should refuse to submit to arbitration should forfeit his rights
under the will. Held, that such provision was in terrorem merely, and that
no such forfeiture could be incurred by contesting any disputable matter in
relation to it in a court of justice.? A. agreed, in writing, with B. that if B.
would buy certain shares in a corporation held by C., the company should em
ploy him at a certain yearly salary, and that, if the company should fail or

1Howe v. Nickerson, 14.Allen, 400.
2 McNeill v. Magee, 5 Mason, 244.
I Emery v. Wise, (I Ves. Jr. 846.
'S'Story, 826.

6Greason v. Keteltas, 17 N. Y. 491.
'Tobey v. Bristol Co. 3 Story, BOO.
t Coutee v. Dawson, 2 Blalld. (Md.) 264.
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refwle to give him employment, A. would purchase the shares of him at a fair
price; that, if the parties could not agree as to what was a fair price, the
same should be determined by arbitrators, whose decision should be binding.
Held that, even if the agreement was not void as against pUl>lie poiicy, spe
cific performance of it would not be compelled.1 Under a mortgage of real
estate to secure a bond containing this stipulation: "That should either party
be dissatisfied with the fulfilling 'If the above bond, it shall be submitted to
certain persons, (named,) and their decision shall be final, "-the mortgagee
may enter forclosure for a breach of the mortgage without resorting to the
opinion of the arbitrators named.2 Further, to the effect that a mere agree
ment to refer to arbitration, where no reference has taken place, cannot take
away the jurisdiction of any court, see Mitahell v. Harris 3 and Street v.
Rigby.4

Insurance Policies. It is not infrequently provided in policies of insurance
that any dispute arising under the policy shall be referred to arbitrators.
Such agreements to arbitrate, it has been decided, do not oust the courts of
their jurisdiction.D So, where the underwriters refused to pay the loss of the
assured, his right of action was held immediately to accrue, although there
was a clause in the policy that payment was not to be made until 90 days af
ter proof and adjustment of the loss, and that, in case of dispute, the same
might be settled by arbitrators.6 The action may be sustained without any
offer to refer;7 although, if there be a reference depending, or made and
determined, it might have been a bar.8 But in Scott v. Avery 9 it was decided
that, although a.n agreement which ousts the courts of their jurisdiction is
illegal and VOid, yet an agreement in a policy of indurance as to arbitration
was not of that description, since it did not deprive the plaintiff of his right
to sue, but only rendered it a condition precedent that the amount to be re
covered should be first ascertained, either by the committee or arbitrators.
In Goldstone v. Osborne 10 it was held that the insured might maintain an ac
tion on such a policy, notwithstanding the condition, when it appeared that
the insurers denied the general right of the insured to recover, and did not
merely question the amount of damage. So he may, if the insurance com
pany waive the right to a SUblllission to arbitration, as by taking possessiolJ
and repairing the thing insured.ll

Valuations-Renewal 'of Leases. It is not uncommon to insert in leases
stipulations for a renewal upon a rent to be a percentage ofa valuation by
appraisers or arbitrators. The parties to such a lease do not waive the juris
diction of the ordinary tribunals.12 But in these cases the courts will not
compel the parties to name arbitrators.a It is not meant to say, however,
that the courts will not enforce contracts to renew leases; on the con
trary, many. cases decide that the courts will compel a renewal of such
contracts. Thus, where A. filed a bill in equity alleging that he had de
mised certain premises to B., with the agreement that near the end of the
leaseA. and B. were el,tch to appoint an assessor, and the assessors a third, who
should unanimously assess the value of the improvementa and the yearly

1 Noyes v. Marsh,. 123 Mass. 286.
tHill v. More, 40 Me. 515,
'2 Yes. Jr. 129.
46 Yes. Jr. 814.
'Allegre v. Maryland Ins. Co. 6 Rar. &

J.408; Robinson v. George's Ins. Co. 17 Me.
181; Kill v. Hollister, 1 Wils.l29j Ames
b'lll'Y T. BOWditch Ins. Co. 6 Gray, 596.

• Allegre v. Maryland Ins. Co., supra.
T Robinson v. George's Ins. Co. 17 Me.

111.
'Kill T. Hollister, 1 Wils. l29.

'8 W., H. & G. 497.
10 2 Car. & P. 550.
n Cobb v. N; E. M. Ins. Co. 6 Gray, 193,
uGray v. Wilson, 4 Watts, 39.
18Johnson v. Conger, 14 Abb. Pr.l95;

Kelso v. Kelly, 1Daly, 419 ; Biddle v. Ram
sey, 52 Mo. 153; Hopkins T. Gilman, 22
Wis. 476; Greason v. Keteltas, 17N. Y.491 ;
Gourlay v. Duke of Somerset, 19 Yes. Jr.
429; Agar v. Macklew, 2 Sim. & Stu. 418;
Strohmeir v. Zeppenfeld, 3 Mo. App. 429;
Chichester v. McIntire, 4 BliSh, (N. S.) 78.
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rental, and that A. should then have the privilege of bUying the improve
ments, or should grant a renewal of the lease at the rental so fixed, and with
the old covenants, and that B. had always appointed partial assessors, so that
no unanimous decision could be obtained, and had occupied the premises for
a number of years since the expiration of the original lease without paying
any rent, held, that the bill was proper, and that equity would entertain
the suit on the grounds of fraud, account, the prevention of a multiplicity
of snits, and because a remedy at law would be neither plain, adequate, nor
complete.] In New York it is decided that the court will fix the rent, or direct
a renewal at the former rent,2 or order a reference to ascertain what the amount
of rent should be.:l In England, in one case, the court refused to substitute the
master for the arbitrators, holding that that would be to bind the parties

.contrary to their agreement.4 In another case, the question arose whether
a reference to settle a lease to be made by defendant to plaintiff should be to
the master, or to G. under an agreement that certain matters in the lease
should be judged by G., or, in case of his death, by some other and.competent
person to be mutually agreed upon by the parties. It was held that the lease
must be settled by the master, no steps having previously been taken to se
cureG.'s approva1.5 And where the concurrence of one of the arbitrators was
secured by the influence of the tenant's wife, and the award, was especially
favorable to the tenant, the latter was denied specific enforcement.6 •

Valuation tn Contracts of Sale. Nor will courts of equity decree specific
enforcement of contracts of sale upon a valuation to be made byarbitrators,7
But where standing timber was sold, and by the contract the quantity was
to be determined by referees named, after an examination and measure
ment of the timber one of the referees fell sick, and the others made an es
timate and report, held, that the sale of the timber was the subject of the
contract, and t,hat, to prevent a failure as to the principal matter, equity
would furnish means of ascertaining the quantity, but would not compel
specific execution of the contract.S

Partnership Contracts to Arbttrate. A. and B., partne:s, agreed that A.
should WIthdraw, and that, if afterwards B. should desire to retire, A. should
have the privilege of purchasing the good-will, stock, etc., to be valued "in
the usual way" by two valuers, one to be named by A. and another by B., or
by an umpire. B. refused to allow his valuer to pro~eed. Held, that there
was no contract that a court of equity wouldenforce.9 Noris such an agree
ment a defense to.a suit between partners.IO But where ~wo parl,ners agreed
that upon dissolution one should purchase the share of the other, at a price
to be fixed by two arbitrators appointed by each partner, the ':lourt held the
valuation not of the substance of the agreement, and that it would substitute
itself for the arbitrators in order to carry the agreement intoeffect. ll

Contractsfdr Work. In contracts with railway and other companies it is
usual to stipulate that a reference.to the engineer or to some other officer shall
be made a condition precedent to 'recovery in case of dispute under the con
tract. In such case neither party can. sustain an action on the contract

1 Biddle v. Ramsey, 52 Mo. 153. See,
also, Strohmeir v. Zeppenfeld, 23 Mo.
App.429. -

2Johnson v. Conger, 14 Abb. Pro 100.
BKelso v. Kelly. 1 Daly, 419..
'AgaI'V. Macklew, 2 Sim.& Stu. 418.
6Gourlay v. Duke of Somerset, 19 Vest

Jr. 429.
6 Chichester v. McIntire, 4 Bligh, (N.

S.) 78.
, 1Milners v. Gery, 14Ves.JT.400jBlun.

dell v. Brettargh, 17 Ves. Jr. 231 i Griffith
f/. -Frederick Co. Bank, 6 Gill- ll/; J. 424;
Richardson v. Smith, .L. R.SCh. 648;
Morse v. Merest,6 :Mad. 25;8IxJ.ithv. Pe-
ters, L; R. 20 Eq. 511., ..

'Backus' Appeal, '58 Pa.. at.ISG.
• Vickers v. Vickers, L.R. 4Eq. 52:_
lOWel1in~ton v. McIntosh;Z .A:tk. 569;

Tattersal T. Groot, 2 B. -& P.1S!.
uDinham Y. Bradford,L. R. Deh 519.

-~~~---~-- ~-----------------~._----------
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without performance, or an offer to perform.1 In such a case an engineer'~

award or finding may be conclusive on a sub-contractor.2 But where an
agreement was made between a land-owner, through whose land a railway
was about to be laid, and the company, whereby it was agreed that an esti
mate should be made by the company's engineer as to the damages, which
should be submited to A., the land-owner's agent, "for approval," "the
amount, when agreed upon or determined," to be paid to the land-owner in
discharge of all obligations as to the road. A. died before the engineer's esti
mate was sent in. Held, that submission to A. for approval was of the es
sence of the contI act, and that inasmuch as by A.'sdeath the contract could not
be performed in the manner agreed, the court refused specific enforcement.a
And the courts have refused to appoint arbitrators to value works, erections,
buildings, or the damage caused thereby.4

Ewaeptions. Although a court of equity will not in general decree specific
performance of an agreement to refer to arbitration, or, on the death of an
arbitrator, substitute the master for the arbitrator, yet the party who refuses
to supply the deficiency by naming a new arbitrator may be den.ied relief
from a court of equity except upon the terms of his doing equity, which may
consist in his consenting to the accounts being taken by the master.5 And
although eqUity will not decree specific performance of a contract to arbi
trate, fet where a question of damages arises it is' not error for the court, by
consent of parties, to permit the amount to be ascertained by arbitrators and
to decree the amount thus found.6 ADELBERT HAMILTON.

Ohicago.

18ee Monongahela Nav. Co. v. Fenlon,
4 Wtl~ts. & S~ 2(l5. .

'F~unce v. Burke, 4 Harris, 469.
lFirth v. Midland Ry. Co. L. R. 20 Eq.

100. .
4 Haggart v. Morgan, 4 Sande. 198 ;

Haggart v. Morgan, 1 Seld. 422; Gibbons
v. Edwards,. 2 Dru. & War. 80.

6Chislyn v. Dalby, 2 Younge &; C.
Exch.170.

• Conner v. Drake, 1 Ohio Bt.loo.

SPARE v. HOME MUT.lNS. Co.

(Oircuit Court. D. Oregon. January 21,1884.)

1. AGENT ADVERSELY INTERESTED TO PRINCIPAL.
The law will not allow a person to act as agent when he has an interest ad.

verse to Lis principal ; and therefore an agent of an insurance company to re
ceive and· transmit applications for insurance. when. making an application
therefor on his own property. directly or indirectly, for his own benefit, is act.
ing .for himself, and cannot be considered·the agent of the insurance company.

2. SUIT TO REFORM A CONTRACT.
The evidence necessary to support a bill to reform a contract must show cer

tainly in what the mistake consists, and that it was mutual.
3. CASE IN JUDGMENT.

The owners of a warehouse applied to an insurance company, of which they
. were' agents, to receive and transmit aplllications for insurance for a polley
on thellame, as the property of their judgment creditor, and the company,
knoWin~ nothing to the contrary, issued the policy accordingly, and npon the
clestructlOn !If the property by fire refused to pay the insurance, on the ground
that the assured had no insurable interest therein, the assured haVing failed

. in an action on the policy to recover the insurance, OIl. the ground that it did
not appear but that his deht could be otherwise madc out of the remaining
property of his debtors,-8 Sawy. 618,18. C. 15 FED. REP. 707,}-brought a
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SUIt in equity to reform the policy, alleging that by mistake it was issued in
the 'name of the creditor, as owner, when it should have been issued in the
name of the debtor and for his benefit, in case of loss, Mld, that the evidence
did not support the allegation of mistake, but, on the contrary, showed that
the company was induced to issue the policy by the false representation of Lhe
owners and applicant, on account of which deception it was entitled to rescind
the contract or treat it as null. '

Suit to Correct a Mistake in a Policy of Insurance.
W. Scott Bebee and W. Cullen Gaston, for plaintiff.
Cyrus A. Dolph, for defendant.
DEADY, J. This suit was commenced on April 28, 1883. It is

brought by the plaintiff, a citizen of Oregon, against the defendant, a cor
poration formed under the law of California and doing business in this
state, to reform and enforce a policy of insurance against fire, issued
by the defendant on a warehouse in Cottage Grove, Oregon, for a pe
riod of one year from July 26, 1881, in the sum of $900, by correcting
an alleged mistake therein, whereby said property appears to have
been insured as the property of the plaintiff, when in fact it was agreed
and understood that it should be insured as the property of Aaron
and Ben Lurch, whose property it was and is, for the benefit of the
plaintiff. The answer of the defendant denies the allegations of the
bill, as to the alleged mistake,and avers that Lurch Bros. applied to
it, as the agents of the defendant, to have the property insured as
that of the plaintiff, and that it never was otherwise informed until
after the loss and readjustment, when it refused to pay the same and
offered to return the premium of $18.90, which was refused. The
answer also contains a plea of limitation to the effect that the suit is
barred by the stipulatiotl in the policy, which proW-des that no suit
shall be maintained thereon unless commenced within 12 months
after the. loss occurs. On August 13th this cause was before this
court on a' demurrer to the bill, when it was held that the stipulation
in the policy limiting the right to sue thereon to the 12 months next
after the loss did not commence to operate until the expiration of
the 60 days thereby given to the insurer in which to make payment.
17 FED. REP. 568.

But now it is contended by the defendant that because it gave no
tice of its intention not to pay and the reason therefor. before the
expiration of the 60 days, that the plaintiff was at lioerty to com
mencre his suit at OIice, and therefore the period of ,12 months com·
menced to run from that time and expired more than a month before
the commencement of this suit, namely, March 23, 1883. rrhisis a
plausible proposition, but I do not think it a sound one. The stip,u~

lation for a delay of 60 days after notice and proof of loss within
which to make payment, being intended for the benefit of the defend.
ant, doubtless it might waive it. And by giving notice on March 23d
that it would not pay the loss, for the reason stated, it evidtmtly did
so. Thereafter the plaintiff may have been at liberty to ,sue without
further delay. But I dQubt if the defendant could by this, means
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compel the plaintiff to commence sooner than he otherwise would be
required, or that the limitation of 12 months would thereby' com
mence to rUll, as against the plaintiff, before the previous period of
60 days had expired.

The defendant also contends now, upon the proof, that the suit is
barred, even allowing that the 12 months did not commence to run
until after the expiration of the 60 days, because it appears that the
notice and proof of loss were made as early after the fire as Febru
ary 16th. The evidence in the case consists of the testimony of the
plaintiffs, Aaron and Ben Lurch, the defendant's Oregon manager,
Mr. George L. Story, and its traveling agent, D. B. Bush, and sun
dry exhibts, consisting of prior policies of insurance on this property
and letters and documents relating thereto. From these proofs and
the pleadings it satisfactorily appears that the property was destroyed
by fire on February 14,1882, and the loss adjusted by the defendant
within a few days, and not exceeding a week, thereafter, at $900,and
that on March 23d the defendant gave notice to the plaintiff that it
declined to pay the loss because it had ascertained at and since the
adjustment that the plaintiff had no interest in the property. Aaron
and Ben Lurch both testify that they gave notice of the loss on the
next day thereafter, and that within a week, the agent, Bush, was at
Cottage Grove and adjusted the same. Bush swears that he was
there and made the adjustment on February 16th, and as he speaks
positively, and from written memoranda, this is probably the fact.
'l'he plaintiff does not appear to have had anything to do with the
business personally, and knows nothing about it, except the offer to
refund the premium in Lurch's store when he and they declined it
he saying that he had nothing to do with it. '

But taking the statement most favorable to the plaintiff on this
point, and assuming that a full week elapsed before the adjustment,
which necessarily included notice and proof of loss, or waiver of the
same by defendant, the period of 60 days commenced to run from
and after February 21st, and expired on April 22d. Within the next
12 months this suit should have been commenced, whereas it was de
layed until six days thereafter. The plaintiff claims, however, that
the 60 days did not commence to run until Bush returned to Cottage
Grove and notified the plaintiff on March 23d that the defendant
would not pay the loss. But according to the language of the policy
the 60 days is to be counted from the giving of notice and proof of
loss, which was either made or waived before the adjustment, and not
the refusal of payment. Indeed, this 60 days is manifestly given to
the defendant for the very purpose of ascertaining and determining
whether, admitting the loss or the sufficiency of the notice and proof
thereof, it is bound to or will pay the claim of the assured. Nor IS
there any ~round to claim that the matter was kept open from the
first to tbesecond visit of. Bush to Cottage Grove for further proof in
any particular. The proof of loss and ownership was made on the
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first visit, and it was explicit and satisfactory. The plaintiff swore
that he had no interest in the property, and the Lurch Bros. claimed
to own it, which claim was supported by the county record of deeds.
So it is quite plain that this suit is barred by lapse of time. It was
commenced just six days too late. But if this were otherwise, the
plaintiff is not entitled to the relief sought. I have examined the cir
cumstances of the case as disclosed by the evidence, and they do not
lead to the conclusion that there was any mistake made in the word
ing of this policy as alleged, but the oontrary.

Briefly, it appears that in 1878 the Luroh Bros. were doing busi
ness at Cottage Grove as commission merohants when they failed,
claiming to owe the plaintiff, who is a person of comparative wealth,
living in the same place, nearly $5,000, with interest at 1 per centum
per month, for which he obtained or had a judgment against them
on December 9, 1878.. Upon this he sold and purchased their store,
but retained .them as clerks and managers of the business for a year
or two, when they succeeded in making a settlement with their cred
itors, and took the store baok again, still owing him, as they allege,
about $2,000, which was the value of the stook when returned to them.
Aaron Lurch says that after the failure he told the plaintiff that, as
he was a creditor of theirs, he would have this property insured for
his benefit, without stating how or in what manner he expected to
accomplish it, and the plaintiff says he assented to the suggestion,
but it does not appear that he ever gave the matter any further atten
tion, or that the Lurches were under any legal obligation to him to
do so. On July 26, 1879, Aaron Lurch had the property insured in
the Connecticut Fire Insurance Company, for one year from that date,
for the sum of $900, as the property of the plaintiff, the application
therefor, which was made by him in person, being in his handwriting,
and signed by him, "A. H. Spare." In 1880, and before July 24th,
the Lurch Bros. became the agents of the defendant at Cottage Grove
to solicit and receive applications for fire insurance, and on that day
they, as suoh agents, wrote to the manager of the defendant, at Port·
land, inclosing the said Connecticut policy on this property, as the
property of the plaintiff, and asked to have it renewed in the Home
Mutual; and that they might be allowed the proper commission
therefor, which was done; and on July 14, 1881, on their written
application, the policy was renewed with the defendant for another
year. This was all the communication there ever was, until after
the fire, between the defendant and any of these parties on this sub
ject; and all the knowledge which the defendant or its manager or
agents had, as to the ownership of this property, prior to the loss,
was derived from, and in accordance with, the information thus
obtained.

Upon this state of facts it is preposterous to claim that the plain
tiff or his agents, the Lurches, ever intended or thought of insuring

v.19,no.1-2
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this property as the property of the latter, for the benefit of th~

former, or otherwise than it was done. It was insured for three yean
in succession, at the request of the Lurches, as the property of the
plaintiff, and exactly as Aaron Lurch described it in the first appli.
cation made and written by him in 1879. What was the reason or
purpose of this misrepresentation it is not material now to inquire.
The Lurches may have honestly intended to insure this property for
the benefit of the plaintiff, but were mistaken as to the proper method
of so doing. But in that case, the plaintiff must abide the result of
their action, just as he would if they had refused or neglected to in.
sure it at all. He had no control over them in this respect,-they
were not under any legal obligation to insure the property for him,
and in fact were acting for themselves. But on the evidence, the
whole case of the plaintiff is so va~e, improbable, and contradictory
that it is diffidult to assign any reasonable ~nd correct motive for
their action. But counsel for the plaintiff insist that the Lurches in
procuring this policy to issue were acting as the agents of the de
fendant, and, therefore, their mistake, if any, is the mistake of the
defendant, of which it cannot now take advantage. When the alleged
understanding between the plaintiff and the Lurches about this in
surance was first had, and when it was first effected, the latter were
not the agents of the defendants for any purpose, and what followed
thereafter was in strict conformity with what had been done. But it
is not worth while to refine on this point. The Lurches were evi
dently acting f.or themselves in this matter. They were not under
any legal obligation to have this property insured for the benefit of the
plaintiff, and if they voluntarily did so, it was in fact for their own
benefit rather than his. In such case, if the property was destroyed
by fire, they would so far pay their debt with the insurance, and the
plaintiff would get nothing but what he was otherwise entitled to, and
they might be otherwise able to pay.

Before commencing this suit this plaintiff brought an action at
law in this court, on this policy, as it is, claiming an insurable in
terest in the property, as a judgment creditor of the Lurches, and, on
a demurrer to the complaint, the court held that he had such an in
terest, but he could not recover unless it also appeared that the
debtor had not other property sufficient to satisfy the judgment. 8
Sawy. 618; [8. C.15 FED. REP. 707.] The plaintiff did not amend his
complaint so as to make this allegation, as he certainly would if he,
could; and the only inference is that he suffered no loss by the fire
and was not benefited by the insurance. But another sufficient an
swer to this claim is that the Lurches could not act as the agents of
the defendants iri this matter of the insurance of their own property
for either the direct or indirect benefit of themselves. The law has
too much regard for the infirmity of human nature to allow a person
to be subject to the temptation of acting as an agent in a matter in
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which he has an interest adverse to his principal. The law, dealing
with the average integrity and disinterestedness, wisely assumes that
no man can faithfully serve two masters, whose interests are in con
flict. Story, Ag. §§ 9, 10, 210, 211; 4 Kent, 438.

Assuming, then, that the Lurches were acting for themselves and
not the defendant, because as a matter of fact it appears they were
so acting, and because, as a matter of law, they could not act other
wise, what possible ground is there for the claim that this policy
does not truly state the contract of the parties? None whatever.
The Lurches applied in writing to have this property insured as
that of the plaintiff, and the defendant knowing nothing to the con·
trary, accepted the application and issued the policy accordingly.
The minds of the parties met on this proposition and no other. But
it was essentially false; and as soon as the defendant ascertained
that the Lurches had misrepresentod the matter and attempted to
:,;rocure an insurance on their own property, substantially for their
own benefit, in the name of Spare, it refused to be bound by the con
tract, as it had a right to, both under the general law and the ex
press stipulation of the policy, and offered to return the premium.

A party seeking to have a mistake in a written instrument cor
rected must show exactly in what the mistake consists. It must be
a mutual mistake whereby both parties have, in fact, done what nei
ther intended. And the evidence must be sufficient to prove this
satisfactorily-to a moral certainty. Brugger v. State Ins. Co. 5 Sawy.
310. There was no mutual mistake here. There was, indeed, in the
proper .sense of the term, no mistake at all. . The defendant was de
ceived by the deliberate misrepresentation of the Lurches as to the
ownership of this property, whereby, according to the testimony of
its manager, it was misled to accept a greater moral ha;>.:ard than it
was aware of or otherwise might have done. For this reason the de. '
fendant had a right to rescind the contract or treat it as null, inde
pendent of the clause in the policy making it void on that account.

There is still another point made by the plaintiff, and that is a
subsequent waiver ·of the misrepresentation by the defendant. The
Lurches testify that during the year 1881, and after this policy was
issued, Bush was at Cottage Grove, and in· conversation with them
learned that the warehouse was not the property of Spare, but of the
Lurches, whereupon he called their attention to:the irregularity, but
said, as they were the agents of the defendant, it might st~nd so
until the next year, when it must be corrected. The time, circum.
stances, and details of this alleged conversation are very vaguely anet
conflictingly stated by the Lurches, while the wh,ole story is flatly
and explicitly contradicted by Bush, who also swears positively that
he was was not at Cottage Grove from March 11, 1881, to February
16, 1882. Without stopping to consider the legal effect of such a
conversation or understanding, or the power or anthority of Bush to
thus validat,e'8 void contract, i~ is Bufficieut to Bay that· the burden
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of proof is on the plaintiff to establish the fact, and that in my judg
ment it is not proven that the conversation ever occurred.

There must be a decree dismissing the bill for want of equity, and
for costs for the defendant.

WELLS, FARGO & Co. v. OREGON By. & NAV. Co.

(Circuit Court, D. Oregon. January 25,1884.)

1. ExPRESS FACILITIEB.
Whether an express company doing business over a line of railway or steam

boats is entitled to the services of the pursers and conductors thereon, as its
messengers, depends on circumstances; but when one express company doing
business over any such line of transportation is allowed such service, the same
thereby becomes an express facility, as to all other express companics doing
business thereon, and cannot lawfully be withheld from them.

2. INJUNCTION TO BE OBEYED.
When a party to an injunction doubts its extent or significance, he ought not

to disolJey or disregard it, with a view of testing it in this particular, but he
should apply to the court for a modification or construction of it.

3. PUNISHMEN'l' FOR CONTEMPT.
In a proceeding forcuntempt between the parties to a suit for disobedience

to an injunction, causing a pecuniary loss or injury to the party instituting the
proceedmg, the court, m imposing punishment upon the wrong-doer, may do
80 for the lJenefit of the party injured. '

Proceeding for Contempt in the Violation of an Injunction.
M. W. Fechheimer, for plaintiff.
RufuB Mallor,lJ and Byron O. Bellinger, for defendant.
DEADY, J. On December 1], 1882, plaintiff commenced a suit in

this court to compel the defendant to allow and furnish it ex.press
facilities on its lines of transportation; and on March 19th, after a
hearing on the bill, an injunction was allowed requiring the defend
ant to furnish the plaintiff such facilities on and over its lines of rail
way and steam navigation as it then was and had been doing before
the commencement of the suit and upon the same terms. On No
vember20, 1883, the plaintiff filed a petition in the cause, verified
by the oath of its superintendent, Mr. Dudley Evans, asking that the
manager of the defendant, Mr. C. H. Prescott, and certain of its
pursers and conductors, be ordered to show cause why they should
not be punished as for contempt, for not obeying said injunction as
th~rein alleged. The petition and affidavits in support of it show
that at and before the allowance of said injunction and since, the de
fendant was and is the owner and operator· of two certain steam
boats, then and now plying on the Columbia river, between Portland
and Astoria and way ports, and also a certain steam-ship plying be·
tween Portland and San Francisco, as well as the lessee and opera
tor of a. oertain narrow gauge railway running from White Station to
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Sheridan and Airlie, in Oregon; that until Ootober 1, 1883, the de
fendant allowed the plaintiff to have the servioes of pursers and con
duotors on said vessels and road, to take charge of its treasure-box
and letter-bag, and deliver and receive all matter transported therein,
as its agents and messengers along the routes traveled by them, for
which it has and is willing to pay a reasonable oompensation and
indemnify the defendant against any loss by reason of the carriage
of such express matter; and that since said date the defendant had
refused to allow or furnish the plaintiff these faoilities, contrary to
the injunction herein, and notwithstanding it is furnishing the same
to the Northern Pacific Express Company, a corporation, the stook
of which is largely owned by the persons who oontrol the defendant.

The order was made as asked for, and on December 4:th the man
ager of the defendant answered for it and himself, admitting the
facts alleged in the petition, and stating that he did not understand
that the defendant was required by the injunotionto allow its pursers
and conductors to act as the agents and messengers of the plaintiff;
that acting upon this impression and the advice of counsel that such
services were not included in the injunction, and were not expre6s
facilities anyhow, he had directed the pursers and conductors of the
defendant not to act as the agents and messengers of the plaintiff;
and that the respondent did not intend to violate or disobey the in
junction of the court. Only two of the pursers and conduotors-C.
A. Gould, of the narrow gauge, and John B. Maynard, of the steam
ship Oolumbia-appear to have been served with the order to show
cause, and they answered jointly, saying that the injunction was not
served on them, and they were not aware of its terms, and did not
suppose that it required them to act as agents of the plaintiff, but
that in refusing to do so they did not intend to disobey the injunc
tion, and were simply acting in obedience to the orders of their su
perior_

The scope and meaning of the phrase "express facilities" does not
admit of absolute definition. Its force and effeot must often depend
on circumstances, of which looal usage, the conduot, and conven
ience of the parties may be important considerations. For instance,
take the service which the plaintiff claims at the hands of the purser
of the steam-ship. It consists simply of receiving the plaintiff's
treasure-box and letter-bag in his office, on the vessel, and putting it
in the safe and keeping it there until the arrival of the vessel at
Portland or San Francisoo,· as the caSe may bl3, and there deliver
ing the same, on board, to the agent of the plaintiff. Thereby the
defendant incurs neither expense nor risk, and the plaintiff saves the
hire and transportation of a special agent between these ports.
The inconvenience to the defendant is nothing, while the inconven
ience to the plaintiff is very considerable. It is an arrangemellt
which commends itself at onoe; as reasonable and well calculated to
promote the conduct of the business in which the parties are engaged,
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namely, the transportation and delivery of parcels with certainty and
celerity on the one hand, and the furnishing the means and conven
iences for so doing on the other.

And it is not apparent on what ground the defendant can reason
ably refuse this facility, unless it desires to impede rather than pro
mote the plaintiff's business, which is contrary to its duty and obli
gations as a common-carrier. While the plaintiff was the only com
pany doing business on the defendant's routes, it was furnishell this
facility as a matter of course. It was mutually profitable. Under
the circumstances, the defendant could furnish it much cheaper than
the plaintiff could supply it. That it was the proper and convenient
thing to do, seems then not to have been questioned. But when a
rival corporation enters this field to compete with the plaintiff in the
express business, the defendant withdraws this facility from the lat·
tel', and extends it to the former. The only reasonable explanation
of this conduct is that the defendant intends to favor the one com
pany, which is in fact itself or its near ally in interest, and hinder
the other in the conduct of its business. The same may be said of
the services of the conductors on the narrow guage road; Presum
ably the business thereon is so light that it is a burdensome expense
to send a special messenger over the road with the express matter,
while the duties of the conductor are so inconsiderable that he can
attend to it as well as not.

The injunction requires the defendant to furnish the plaintiff with
the express facilities that it was allowed at and before the filing of
the bill; and this facility, as we have seen, was one of them. If,
however, the defendant or its manager thought that this was such 80
facility or convenience as it ought not, under the circumstances, to
be required to furnish, and would not if the court's attention was
specially called to the matter, he should have applied for a modifi
cation of the injunction in this respect, and not have nnc1ertakento
disregard it, with a view of testing the matter or oLwise. The
merit or propriety of the injunction is not open to consideration
in this proceeding. It is the duty of all the parties to obey the in·
junction until it is set aside or modified. C,.aig v. Fiske,., 2 Sawy.
345. As it is, the respondents are clearly guilty of a violation of the
injunction, and are liable to be punished as for a contempt, regard.
less of the question whether this service is one which the defendant
ought to furnish the plaintiff as an"express facility" or not. But
even if the defendarit had never furnished the plaintiff with this
facility, and even if, it is not, under the circumstances or otherwise,
an absolute express facility, yet the defendant has by its conduQt, 110
far made it one that it is bound, both by the terms of the injunction
and its duty and obligation as a common carrier, to furnish it to the
plaintiff. Having voluntarily furnished the Northern Pacific with
this convenience in the transaction of its business, it cannot refuse it
to Wells, Fargo & Co. In giving this convenience to the one com·
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pany doing an expreoS business over its lines of transportation, the
defendant, as to all other companies doing such business thereon,
has thereby made it an absolute express facility, to which all are
equally entitled. As was said in Wells v. O. <t O. Ry. 00. 18 FED.

REP. 672.
"The defendant is bound to furnish the express company with reasonable

facilities for the conduct of its business, and if there is more than one com
pany doing business over its road it must furnish equal facilities to all.· To
deal fairly and justly in this respect, and according to its obligation, the de
fell(lant must serve the express companies equally, and neither directly nor in
directly favor the one nor hinder the other. Whatever terms or favors it ex
tends to one, it must extend to the other, because that other becomes thereby
entitled to them. No discrimination can be allowed; but equality of service,
conditions and compensation is the fundamental rule governing the business
or transaction."

This case is also referred to generally as authority in the premises.
The two cases are in principle, if not in instance, exactly alike. Dis
obedience to an injunction is a contempt of court which may be pun
ished by fine or imprisonment. Atlantic G. P. 00. v. Dittmar P. M.
00. 9 FED. REP. 316; section 725, Rev. St. Either the corporation
committing the contempt may be punished, or the agent through
whom it acts. U. S. v. Memphis <t L. R; R. 00. 6 FED. REP. 237.

The purser and conductor are discharged. It does not appear that
they were ever served with the injunction or made aware of its terms

.in this respect. The defendant corporation and its manager are ad
judged to be guilty of a contempt,as alleged in the petition herein,
by the violation of the provisional injunction heretofore issued in
this case in pursuance of the order of this court made and entered

. on March 19, 1883. But as this is a proceeding between the parties
to the suit, having a remedial purpose rather than a punitive one,
the matter will now be referred to the master to ascertain what loss,
expense, or injury the plaintiff has sllstained by reason of the mis
conduct of the defendant, with a view of enabling the court to im
pose, by way of punishment, .a corresponding penalty on the defend
ant for the benefit of the plaintiff; and as to any further proceeding
the matter is continued until the coming in of the master's report.
Craig v. Fisher, supra; Fischer v. Hayes, 6 FED. REP. 63; Macaulay v.
White S. M. 00. 9 FED. REP. 698; In re Mullee, 7 Blatchf. 23.
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CROSWELL 'V. MERCANTILE MUT. INS. Co.

(Circuit Uourt, D. Mirme8ota. January, 1884.)

MARmE INSURANCE-DESCRIPTION OF VESSEL.
Where an insurance certificate, issued under a policy of marine insurance,

described the goods as "shipped on board of the Great Western Steam-ship
Company," held that shipment upon a vessel not owned by the company, but
chartered by it and placed upon its line as one of its vessels, satisfied lhe terms
of the contract. .

Stipulation is filed waiving a jury. On March 8, 1879, the plain
tiff shipped a quantity of flour, by through bill of lading, from Minne
apolis to Bristol, England. He appHeel to an insurance agent in Min
neapolis, who gave him a certificate insuring him to the extent of
$1,100. The certificate is in the following form:

" Insurance Oe1·tificate.
"$1,100, Gold. No. 63,203.

"OFFIOE OF THE MERCANTILE MUTUAL INSURANCE COMPANY,
"NEW YORK, March 8, 1879.

"This is to certify that on the eighth day of March, 1879, this company
insured under policy No. 135,723, dated ----- 187-, and made for H. J.
G. Crosswell,----dollars in gold, on three hundred and twenty (320)
sacks of flour, valued at eleven hundred dollars, shipped on board of the
Great Western Steam-ship Company, at and from Minneapolis to Bristol,
England; and it is hereby understood and agreed that in case of loss, such
loss is payable to the order of Chamberlain, Pole & Co. on surrender of thIS
certificate.

"This certificate represents and takes the place of the policy, and conveys
all the rights of the original policy-holder (for the purpose of collecting any
loss or claim) a.'l fully as if the property was covered by a special policy direct
to the holder of this certificate, and free from any liability for unpaid premi
ums.

"C. J. PESPARD, Secretary. A. W. MONTGOMY, JR., President."
Indorsed on the side:

"Not valid without the counter-signature of agent.
"S. S. EATON.

"NOTICE. To conform with the revenue laws of Great Britain, in order
to collect a claim under this certificate, it must be stamped withia-slxty days
after its receipt in the united kingdom."

The Mercantile Mutual Insurance Company had issued a running
policy to S. S. Eaton, of St. Paul, and given him blank certificates
to fill up when a risk was taken. He was its agent, with full author
ity to act. The running or open policy to Eaton, on account of whom
it may concern, is dated March 16. 1878, and did not restrict insur
ance on merchandise to or from any particular ports, nor prohibit
the insurance upon any particular vessel or vessels. The flour was
shipped on the steamer Bernina, rated "A No.1," which had been
recently charted by M. Whitwill & Son, promoters and owners of the
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Great Western Steam-ship Line, and was lost, with all on board, on
the outward trip. Suit is brought to recover amount of insura.nce.

Warne" If Stevens, for plaintiff.
Young cf; Lightner, for defendant.
NELSON, J. This action is brought on a marine insurance policy

to recover for loss of flour shipped from Minneapolis to Bristol, Eng
land. The insurance was effected on a running policy to the defend
ant's agent in St. Paul, and the blank certificate of the amount of
the insurance issued by the company, and indorsed by the persons
therein named, was filled up by an insurance agent in Minneapolis,
to whom the shipper applied. The certificate declares the goods are
"shipped on board of the Great Western Steam-ship Company," with
out naming any particular vessel, and the special policy which forms
a part of the certificate adds, "or by whatever other name, or names,
the said vessel • • • is or shall be named or called." No name
of the vessel on board of which the freight was laden being named in
the policy, the question arises, which, in my opinion, is decisive of
the case, does the contract confine the risk to a shipment on board
vessels owned by or constituting the Great Western Steam-ship Com
pany's line at the date of the policy? The shipment was made on
board the steam-ship Bernina, chartered by the steam-ship company
and placed in the line as one of its vessels. This was its first voyage.
The shipper, when notified that the flour was laden on this vessel, an
extra one of the line, reported the fact to Ames, the insurance agent
who had filled up and given the certificate, and was told by him in
substance that it would make no difference about the insurance if the
vessel was the equal of others in the line. It may well be urged, un
der all the circumstances, that Ames, who was intrusted with the
blank certificates, and authorized to fill them up and take risks, rep
resented the insurance company, and that his assent binds it; but
in the view entertained it is not necessary to so decide. The name
of the vessel and the voyage should be correctly given, accordmg to
the terms of the policy, and, ordinarily, when the shipper resides at
the port of shipment, or can consult the officers of the insurance com.
pany it is done; so that, before concluding the contract, it may have
all the data with which to fix the rate of premium. In this case the
shipper resided far away from the seaport, and by this contract be
was enabled to insure his flour on the presentation of a through bill
of lading, it being impossible to designate and name in the policy the
particular vessel. No deceit has been practiced, and there can be
no prejudice to the insurance company unless this vessel was so un
seaworthy, or of a class rated less than the vessels owned by or run
ning in the Great Western Steam-Ship Company's line prior to this
voyage.

It is claimed that the premium is greater upon chartered vessels
not belonging to a regular line, and testimony has been introduced
apparently sustaining this position. I think, however, when we look
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at the policy and the manner in which the insurance was taken, the
name of the vessel has little to do with the risk, and I do not see the
mischief supposed to result in this case. It is true the rate of pre
mium depends upon the character of the vessel, the port of destina
tion, the season of the year, a.nd circumstances tending to increase or
diminish the hazards, but I do not think the circumstances in this
case, that the vessel had been chartered and recently brought into
the line, was calculated to increase the risk. If she was fully equal
to the other vessels in the class, and had efficient officers and a com
petent crew, the degree of hazard is not greater. The evidence is
complete and conclusive on these points. But the language of the
certificate does not limit the shipment on vessels at that time com
prising the line. For anything appearing to the contrary, the com
pany could sell out all its vessels and purchase or charter new ones,
and operate them, and the shipment on a vessel of the line thus con
structed would satisfy the terms of the policy. The only restriction
is that the flour must be laden on Borne vessel of the line of the
Great Western Steam-ship Company. This is a reasonable con
struction of the contract, and the testimony of the officers of this and
other insurance companies about the increase of hazard upon char
tered vessels, cannot affect its,terms and conditions.

Judgment for plaintiff for amount claimed in proof of loss, with
interest and costs.

In re ROBB.

(Circuit Court, D. California. January 19, 1884.)

1. FUGITIVES FROM JUSTICE AI\RESTED AND RETURNED UNDER LAWS OF TIIB.
UNITED S'rATES.

The governor of a state, in issuing a warrant for the arrest of a fugitive from
justice, the officer who makes the arrest, and the party commissioned to receive
the fugitive and deliver him to the authorities of the state in which the offense
is charged to have been committed, in pursuance of the provisions of sections
5278 and 5279 of the Revised Statutes, act under the authority of the laws of
the United States, and pro hac vice are officers or agents of the United States.

2. WRIT OF HABEAS CORPUS-JURISDICTION.
Where a petition for a writ of habeas corpus presented to a state judge or

court by a party in the custody of one claiming, in good faith, to be authorized
to deliver him to the authorities of another state, as a fugitive from justice,
in pursuance of the provisions of said sections, shOWS upon its face that the
petitioner is so held in custody under such claim made in good faith, the state
judge or court has no jurisdiction to issue the writ. The jurisdiction in such
case is exclusively in the courts of the United States.

8. SAME-DUTY OF CUSTODIAN.
Where a writ of habea8 corpus has been issued by a state judge or court, and

been served on the party having the custody of such alleged fugitive, it is the
duty of S13.ch custodian to make full return to the writ as to the authority un
der which he holds the prisoner, and to exhibit to the court the original p~pers
eVidencing his authority, and respectfuIly decline to produce the body of the
prisoner; and if it appears from said return, or said petition and return, that



IN BE ROBB. 97

the prisoner is claimed to be held in good faith, in pursuance of the provisions
of said statute, the judge or court issuing the writ has no jurisdiction or au
thority to proceed further, and nO jurisdiction or authority to compel the pro
duction of the body of the prisoner, or to commit the party holding him for
contempt in thus respectfully declining to produce the ptisoner.

4. SAME-EFFECT OF PRODUCTION OF PRISONER.
The effect of the production of the prisoner would be to place him in the

physical control of the court, and to deprive the agent of all power to execute
the superior commands of the laws of the United States, to which he owes
obedience.

Application for a Writ of Habeas Corpus. The opinion states the
facts. Before SAWYER and SABIN, JJ.

Alfred Clarke, for the petitioner.
J. D. Sullivan, Dist. Atty. for the city and county of Ban Fran

cisco, for sheriff.
W. M. Fitzmaurice, of counsel.
SAWYER, J. W. L. Robb filed his petition in the circuit court for

a writ of habea8 corpU8, in which he states:
"That he is unlawfully imprisoned, detained, confined, and restrained of

his liberty by P. Connolly, sheriff of the city and county of San Francisco,
at the city and county of San Francisco, in the state of California; that
the said imprisonment, detention, confinement, and restraint are illegal; and
that the illegality thereof consists in this, to-wit. that petitioner is the duly
appointed agent of the state of Oregon to convey to said state Charles H.
Bayley, a fugitive from justice from said state. who is in the custody of this
petitioner under a warrant issued by the governor of California, a copy of
which warrant is hereto annexed and made a part of this petition; that on
the twenty-first day of November. 1883, this petitioner was served with a
writ of habeas corpus from the superior court of the city and county of San
Francisco, commanding him to produce in said court said Charles H. Bayley;
that petitioner respectfully informed said court by his return that he held
said Bayley under the authority of the United States, and refused to produce
said Bayley, and said superior court committed petitioner therefor for an
alleged contempt of its authority. Wherefore, petitioner is lD custody for an
act done in executing a law of the United States, and for refusing to do an
act contrary to a law of the United States."

The warrant annexed to the petition and made a part thereof is
the same, a copy of which, with the return thereon, is hereinafter set
out in the commitment as a part of the judgment for contempt.

A writ of habeas corpus having been issued according to the prayer
and duly served, P. Connolly, sheriff, on January 11, 1884, made
l·eturn as follows:

"Now comes P. Connolly and makes this his return to the within writ.
and shows that he holds the within named W. L. Robb under a commitment,
a copy of which is hereto annexed and made a part hereof.

"P. CONNOLLY,
"Sheriff City and County of San Francisco.

"By M. F. CUMMINGS, Under Sheriff.
"Dated :Tanuarll.ll, A. D.1884."

The following is a copy of the commitment annexed to the return:
"In the superior court of the city and county of San Francisco, state of

California, Department No.1, Wednesday, November the 21st, A. D. 1883.
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Present, Hon. T. K. Wilson, judge. In the matter of the application of
Charles H. Bayley for a writ of habeas corpus.

"The application of Charles H. Bayley for a writ of habeas corpu.~ coming
on regularly to be heard, and it appearing to my satisfaction that a writ of
habeas corpus was duly and regularly.issued, directed to and served upon
one W. L. Robb, commanding him, the said W. L. Robb, to have and pro
duce before me, the undersigned, one of the judges of the superior court of
the city and county of San Francisco, at the court-room of Department No.1
of said court, at the hour of half past one o'clock P. M. of said day, the body
of Charles H. Bayley, and at the time and place last aforesaid.

'''£he said W. L. Robb appearing by his counsel and submitting his return
to said writ, from 1lJhich it appeal's that the said W. L. Robb holds the said
Oha1'les H. Bayley under the authority of the United States undeT and by
virtue of the following warrant:
.. 'State of California, executive department. rVignette.] The people of

the state of California, to any sheriff, constabfe, marshal, or policeman of
this state, greeting:

.. , Whereas, it has been represented to me by the governor of the state of
Oregon that C. H. Bayley stands charged with the crime of embezzlement,
committed in the county of Clatsop, in said state, and that he has fled from
the justice of that state, and has taken refuge in the state of California; and
tlle said governor of the state of Oregon having, in pursuance of the consti
tution and laws of the United States, demanded of me that I shall cause the
said C. H. Bayley to be arrested and delivered to W. L. Robb, who is author
ized to receive him into his custody and convey him back to the state of
Oregon; and, whereas, the said representation and demand is accompanied
by a certified copy of the information filed in the office of the justice of the
peace of the precinct of Astoria, Clatsop county, state of Oregon, whereby
the said C. H. Bayley stands charged with said crime and with ha ving tied
from said state and taken refuge in the state of Californi~,which is certified
by the governer of the state of Oregon to be authentic; you are, therefore,
required to arrest and secure the said C. H. Bayley wherever he may be found
within this state, and to deliver him into the custody of the said W. 1.. Robb,
to be taken back to the state from which he fled, pursuant to the said requi
sition, he, the said W. L. Robb, defraying all costs and expenses inemred in
the arrest and securing of said fugitive. You will make return to this de
partment of the manner in which this warrant has been e1Cecuted.

'" In witness whereof I have hereunto set my hand and caused the great
seal of the state to be affixed this the twentieth 'day of November, in the year
of our Lord one thollsand eight hundred and eighty-three.

'" [Seal] GEOHGE STONEMAN,
.. 'Governor of the State of California.

"'By the governor:
'" TROS. L. TRO:IlIPSON, Secretary of State.'

.. 'SAN FRANCISCO, CAL.
"'I hereby certify that I have this day arrested the within-named C. H.

Bayley, and delivered him to W. L. Robb, as herein demanded.
"'November 20, 1883. P. CROWLEY, Chief of Police.'

"And the said W. L. Robb has in his custody and possession the body of
the said Charles H. Bayley, and is able to and can produce the said Charles
H. Bayley before me at the time and place specified in and in accordance with
the directions contained in said writ; and it further appeariug that the said
W. L. Robb willfully neglects and refuses to obey said writ of habeas corpus
or to have or produce the said Charles H. Bayley before the undersigned as
Qbove mentioned, and that no good or sufficient cause has been shown or- ex·
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lsts for said refusal, it Is therefore ordered and adjudged that the sail!
W. L. Robb is guilty of contempt of this court, in refusing to obey said writ
of habeas corpus, and refusing to have and produce the body of Charles H.
Bayley before me at the time and place specified in said writ; and further
ordered that the sheriff of the city and county of San Francisco do forth with
arrest the said W. L. Robb, and confine him in the county jail of the city and
county aforesaid until he, the said W. L. Robb, obeys said writ and produces
the body of the said Charles H. Bayley before me, or until he be legally dis
charged.

"Given under my hand' this twenty-first jay of November, 1883.
"T. K. WILSON,

"Judge of Superior COUlt of the City and County of San Francisco, CaL"

At the hearing, a copy of the record of proceedings i:Q the superior
court, in which the judgment and commitment for contempt were had,
was put in evidence, and it was agreed by counsel that this was the
authority under which petitioner, Robb, is restrained of his liberty.

The record shows:
(1) A petition to T. K. Wilson, jud~e of the superior court of the

city and county of San Francisco, for a writ of habeas corpus by Charles
H. Bayley, in which he alleges:

"That he is unlawfully imprisoned, detained, confined, and restrained of
his liberty by W. L. Robb, at the old city hall, in the city and county of San
Francisco, in the state of California. That the said imprisonment, detention,
confinement, and restraint are illegal; and that the illegality thereof con
sists in this, to"wit, that petitioner is held under a warrant of arrest, a copy
of which is hereto annexed and made a part hereof. That said warrant is
issued without authority of law and against the law in this, that no copy of
an indictment found, or affidavit made, before a magistrate, cha.rging petitioner
with any cri me, has been produoed to the governor of California."

The warrant of arrest issued by the governor of California, annexed
to and made a part of the petition, is the same warrant hereinbefore
set out as a part of the judgment and commitment for contempt, and
the return of P. Crowley, chief of police, indorsed thereon, and need
not be repeated.

(2) A writ of habeas corpus,in the usual form, addressed to W. L.
Robb, requiring him to produce the body of said Bayley, etc.

(3) The return to the writ made by said Bohb, petitioner herein,
which is as follows:

"In the saperior court of the city and county of San Francisco, state of
California. Ex parte Charles H. Bayley. Habeas corpus.

"Now comes W. L. Robb, and makes this his return to the annexed writ,
and shows that he holds the within-named prisoner under the authority of
the United States, as will more fully appear on inspection of the warrant of
the governor of California and a commission from the Kovernor of Oregon, a
copy of which is hereto annexed and made a part hereof, and the originals
produced. Hespolldent respectfllll,Y refuses to produce said C. H. Bayley, on
the ground that under the bws of the United States he ought not to produc~

!aid prisoner, because the honorable superior court has no power or authority
to proceed further in the premises. W. L. Ronn.

"Subscribed and sworn to before me this twenty-first day of November,
1883. J. F. CARPENTER, Deputy County Clerk."
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The warrant of the governor of California, annexed to said return
and made a. part thereof, is the same hereinbefore set out as a part
of the judgment and commitment for contempt, and the return of P.
Crowley, chief of police, indorsed thereon. The commission of the
governor of Oregon, also annexed to said return and made a part
thereof, is as follows:

"State of Oregon. [Vignette.] Executive department. To all to whom
these presents shall come:

"Know ye, that I have authorized and empowered, and by these presents
do authorize and empower, Walter.L. Robb to take and receive from the proper
authorities of the state of California one C. H. Bayley, fugitive from justice,
and convey him to the state of Oregon, there to be dealt with according to
law.

"In witness whereof, I have hereunto set my hand and affixed the great
seal of the state, at the city of Salem, this fifteenth day of November, in the
year of our Lord one thousand eight hundred and eighty-three.

"[Seal] (::ligned) Z. Z. MOODY,
"Governor of the State of Oregon.

"By the governor:
"H. P. EARHART, Secretary of State."

The original of said commission of the governor of Oregon under
the seal of the state of Oregon, and the original of the said warrant
of the governor of California under the seal of the state of California,
were also produced and exhibited to the court at the time of making
said return.

The constitution of the United States provides that "a person
charged in any state with treason, felony, or other crime, who shall
flee from justice and be found in another state, shall, on demand of
the executive authority of the state from which he tied, be delivered
up, to be removed to the state having jurisdiction of the crime."
Article 4, § 2.

The last clause of section 8 of article 1 confers upon congress power
"to make all laws which shall be necessary and proper for carrying
into execution " .. • all • " ill powers vested by this con
stitution in the government of the United States." And article 11
provides that "this constitution and the laws of the United States
which shall be made in pursuance thereof ill • .. shall he the
supreme. law of the land; and judges in every state shall be bound
thereby, anything in the constitution or laws of any state to the con
trary notwithstanding." Thus, any laws passed by congress under
those constitutional provisions for the arrest of fugitives from justice
found in any state, and their delivery to the state from which they
fled, are a part of the supreme law of the land, to which all state
laws upon the subject must be subordinate. This power, like the
power conferred in the same section to return fugitives from labor,
the power to regulate foreign and interstate commerce, to declare
war, raise armies, provide for a navy, make peace, etc., it was
thought ought not to be reposed in the states. State jealousies, and
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diverse state interests and policies, might prevent the return of fugi
tives from justice and labor, and to guard against inconvenience in
these matters, the power was conferred upon the general government
over these subjects, and it is supreme. So, also, the constitution
provided for courts to administer the laws of the United States. In
pursuance of the provisions cited relating tu the return of fugitives
from justice and labor, congress j in 1793, passed an act for the re
turn of both classes of. fugitives. 1 St. 302. Sections 1 and 2 of
that act, relating to fugitives from justice, have been carried into the
Revised Statutes of the United States, and constitute sections 5278
and 5279, which, so far as applicable to this case;, read as follows:

"Sec. 5278. Whenever the executive authority of any state or territory de
mands any person, as a fugitive from justice, of the Elxecutive authority of any
state or territory to which such person has fll;ld, and produces a copy of an
1ndictment found, or an affidavit made before a magistate of any state or ter·
ritory, charging the person demanded with haVing committed treason, fel
ony, or other crime, certified as authentic by the governor or chief magistrate
of the state or territory from whence the person so charged has fled, it shall
be the duty of the executive authority of the state or territory to which such
person has fled to cause him to be arrested and secured, and to cause notice
to be given to the executive authority making such demand, or to the agent
of such authority appointed to receive the fugitive, and to cause the fugitive
to be delivered to such agent when he 3hall appear.

"Sec. 5279. Any agent so appointed who receives the fugitive into his cus
tody shall be empowered to transport him to the state or territory fr.om whieh
he has fled. And every persqn who, by force, sets at liberty or rescues the
fugitive from such agent, while so transporting him, shall be fined not more
than five hundred dollars, or imprisoned not more than one year."

When the governor of a state, acting under this statute, upon the
demand of the authorities of another state, issues his warrant for the
arrest of a party charged with a crime, and that party is arrested by
any proper officer, and delivered over to the party empowered by the
state in which the offense was committed, to be carried to that state
and delivered to its proper authorities, we have no doubt that the
governor issuing the warrant, the officer executing it, and the party
to whom he is delivered, are acting by virtue and under the authority
of the act of congress, and no other, and pro hac vice are officers or
agents of the United States. Ex parte Smith, 3 McLean, 129; Prigg's
Case, 16 Pet. 539. From the time of arrest till he is delivered to
the authorities of the state demanding his surrender, the party is ill
the custody of the law,-and that law a law of the United States,
and the suprflme law of the land. In this case Bayley had been ar
rested upon a warrant issued by the governor of California, on a de
mand by the governor of Oregon, and delivered into the custody of
the petitioner, Robb, who was duly commissioned and authorized by
the governor of Oregon to receive him and convey him to Oregon,
which duty he was engaged in performing, in pursuance of the pro
visions of the act of congress, when he was served with the writ of
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habeas corpU8 from the superior court, to which he made the return
hereinbefore set out, stating that he held Bayley for the purpose of
conveying him to Oregon, under and in pursuance of the laws of the
United States, by virtue of the commission from the governor of Ore
gon, and the warrant of arrest of the governor of California, and ar
rest under it, annexing thereto copies of said documents, and exhib
iting'the originals, and respectfully declined to produce the body of
Bayley on the expressed ground that, it appearing to the court that
Bayley was in custody under the laws of the United States, the court
had no jurisdiction to proceed further, or to require him to produce
the body of said prisoner.

The court took a different view on this point, adjudged petitioner
to be guilty of contempt in declining to produce the body of Bayley,
and to be imprisoned until he should comply with the commands of
the writ in this particular. If the court, after being informed of the
cause of restraint, had jurisdiction and authority to proceed further,
and compel the production of the body of Bayley, notwithstanding
the facts shown, then the judgment for contempt is lawful, and peti
tioner must be remanded; but if it had no authority to proceed and
compel the production of the body of Bayley, then it had no -power to
punish petitioner for contempt, and he could not be in contempt in
not producing him, and the authority of the court to proceed is the
question to be determined. As we understand the decisions, this
very question has been distinctly determined by the supreme court
of the United States, under circumstances that compelled the most
deliberate and mature consideration, in the cases of Ableman v. Booth
and U. S. v. Booth, 21 How. 507. In the first case, Booth had been
arrested for an offense against the laws of the United States, and
held to answer by a court commissioner, and committed to the cus
tody of the ,marshal of the district. A justice of the supreme court
of Wisconsin discharged Booth from custody on habeas corpus, on the
ground that the act undf;r which Booth was held was unconstitutional
and void, and his action was affirmed by the state supreme court.
Booth was then indicted and tried, and convicted in the United States
district court for the district of Wisconsin, and sentenced to imprison
ment, whereupon the same justice of the supreme court of the state
discharged him again on habeas corpus, on the same grounds as before;
which action was also affirmed by the supreme court of the state.
This action of the justice of the supreme court, and of the supreme
court of the state, was reversed by the supreme court of. the United
States, upon the ground that the coul't and justice were wholly without
jurisdiction to consider these matters. So earnest was the supreme
court of Wisconsin in its determination to maintain its authority
that it even disobeyed the writ of the United States supreme court,
commanding it to send up its record, and peremptorily ordered its
clerk not to Bend a transcript of the record, which order waB obeyed;
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and tb~ cases were heard upon copies of the records, permitted by
the supreme court to be filed, upon affidavits stating the facts.

In discussing the powers of the state and national courts, the court,
speaking by its chief justice, says:

"If the judicial power exercised in this instance has been reserved to the
states, no offense against the laws of the United States can be punished by
their own courts without the permission and according to the jUdgment of
the courts of the state in which the party happened to be imprisoned; for jf
the supreme court of Wisconsin possessed the power it has exercised in re
lation to offenses against the act of congress in question, it necessarily fol·
lows that they must have the same judicial authority ill relation to any other
law of the United States; and, consequently, their supervising and control
ling power would embrace ,the whole criminal code of the United States, and
extend to offenses against our revenue laws, or any other law intended to
guard the different departments of the general government from fraud or
violence. And it would embrace all crimes, from the highest to the lowest,
includihg felonies, which are punished with death, as well as miademeanors,
which are punished by imprisonment. And moreover, if the power is pos
sessed by the snpreme court of the state of Wisconsin, it must belong equally
to every other state in the Union, when the prisoner is within itf\ territorial
limits; and it is very certain that the state courts would not always agree in
opinion; and ii; would often happen that an act which was admitted to be an
offense, and justly punished, in one state, would be regarded as innocent,
and indeed as praiseworthy, in another.

"It would seem to be hardly necessary to do more than state the result
to which these decisions of the state courts must inevitably lead. It is, ot
itself, a sufficient and conclusive answer; foi: no one will suppose that a gov·
ernment which has now lasted nearly seventy years, enforcing its laws by its
own tribunals, and preserving the union of the states, could have lasted a
single year, or fulfilled the high trusts committed to it, if offenses against its
laws could not have been punished without the consent of the state in which
the CUlprit was found.

"The judges of the supreme court of Wisconsin do not distinctly state from
what source they suppose they have derived this judicial power. There can
be no such thing as jUdicial authority, unless it is conferred by a govern
ment or sovereignty; and if the judges and courts of Wisconsin possess the
jurisdiction they claim, the] must derive it either from the United States or
the state. It certainly has not been conferred on them by the United States;
and it is equally clear it was not in the power of the state to confer it, even
if it had attempted to do so; for no state can authorize one of its judges, or
courts, to exercise jUdicial power by habeas corpus, or otherwise, within the
jUrisdiction of another and independent government. .And although the
state of Wisconsin is sovereign within its territorial limits to a certain ex
tent, yet that sovereignty is limited and restricted by the constitution of the
United States. And the powers of the general government and of the state,
althou~h both exist and are exercised within the same territorial limits, are
yet separate and distinct sovereignties, acting separately and independently
of each other, within their respective spheres. And the sphere of action ap
propriated to the United l::ltates is far beyond the reach of the judicial process
issued by a state judge or a state court, as if the line of division was traced
by landmarks and monuments visible to the eye. And the state of Wis.
consin had no more power to authorize these proceedings of its judges and
courts than it would have had if the prisoner had been confined in Michigoan,
or in any other state of the Union, for an offense against the laws of the
state in which he was imprisoned." 21 How. 514.

v.19,no.1-3
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.. Questions of this kind must always depend upon the constitution and

laws of the United States, and not of a ·state. The constitution was not
formed merely to guard the states against danger from foreign nations, but
mainly to secure union and harmony at home; for if this object could be at
tained, there would be but ~ittle danger from abroad, and to accomplish this
purpose it was felt by the statesmen who framed the constitution, and by
the people who adopted it, that it was necessary that many of the rights of
sovereignty, which the states then possessed, should be ceded to the gelleral
government, and that, in the sphere of action assigned to it, it should be
supreme and strong enough to execute its own laws by its own tribunals,
without interruption from a state or from state authorities. And it was
evident that anything short of this would be inadequate to the main objects
for which the government was established; and that local interest, local pas.
sions or prejudices. incited and fostered by individuals for sinister purposes,
would lead to acts of aggression and injustice, by· one state upon the rights of
another, which would ultimately terminate in violence and force, unless there
was a cOlDmon arbiter between them, armed with power enough to protect
and guard the rightsof all, by appropriate laws, to be carried into execution
peacefully by its judicial tribunals .." 21 How. 516, 517.

After showing the relation of the state and national courts to each
other, and to the laws of the United States passed within the scope of
the powers of the national government, the court, in language so clear
and precise that it can not well be misunderstood, lays down the rule
directly applicable to this case, as follows:

"We do not question the authority of the state court, or judge, who is
authorized 'JY the laws of the state to issue the writ of habeas corpus, to issue
it in any c,lse where the party is imprisoned within its territorial limits,
pro'lJiti3d it does not appear, when the application is made, that .the person
imprist"Red is in custody under authority of the United States. The court, or
judge, Las a right to inquire, in this mode of proceeding, for what cause. and
and by what authority, the prisoner is confined within the territorial limits
of the state sovereignty. And it is the duty of the marshal, or other person
baving the custody of the prisoner, to make known to the judge or court, by
a proper return, the authority by which he holds him in custody. This right
to inquire by process of habealJ corpus, and the duty of the officer to make a
return, grows, ne!3essarily, out of the complex character of our government,
and the existence of two distinct and separate sovereignties within the same
territorial space, e:ich of them restricted in its powers, and elJoCh, within its
sphere of action, prescribed by the constitution of the United States, inde
pendent of the other. ·But, after the return is made, and the state judge or
COU1't judicially apprised that the party is in custody under the authority of
the United, States, they can proceed no further. l'hey then know that the
prisoner is within the dominion and jurisdiction of another gO'!Jernment,
and that neithe1' the writ of habeas corpus, n01' any other pl'ocess issued under
sta,te auth01"ity, can pass over the line of division between the two sovereign
ties. He is then within the dominion and exclusive jurisdiction of th~
United States. If he has committed an offense against their laws, their
tribunals alone can punish him. If he is wrongfully imprisoned, their ju
dieial tribunals can release him and afford him redress. And although, as
we have said, it is the duty of the marshal, or other person holding him, to
make known, by a proper return, the authority under which he detains him, it
is at the same time imperatively his duty to obey the process of. the United
States, to hold the prisoner in custody under it, and to refuse obedience to
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the mandate 01' process of any other uo'Oernment. And, consequently, it is
his d~tty not to take the prisoner, nor suffer him to be taken, before a state
judge or COU1't upon a habeas r:OI'PUS issued understate auth01'Uy. No state
judge at' court after they are judicially informed that the party is imp1'is.
oned under the authority of the United States, has any right to interfere with
him, or to require him to be brought befoTe them. And if the authorityot
a state, in the form of judicial process, or otherwise, should attempt to con
trol the marshal, or other authorized officer 01' agent of the United States, itt
any respect, in the custody of his prisoner, it would be his duty to res(.st it,
and to call to his aid any force that might be necessary to maintain the
authority of law against illegal interference. No judicial process, whatever
form it may assume, can have any lawful authority outside of the limits of
the jurisdiction of the court or judge by whom it is issued; and an attempt
to enforce it beyond these boundaries is nothing less than lawless violence.'~

21 How. 523•.

This decision was fully affirmed nearly 25 years afterwards, in
Tarble's Case, 13 Wall. 397. Tarble had enlisted in the United
States army, deserted, and been arrested, and he was restrained of
his .liberty on that ground, by Lieut. Stone, in charge of the sta
tion. A writ of habeas corpus having been issued by a state commis
sioner having jurisdiction to issue such writs, and served, Lieut.
Stone made return that the petitioner had enlisted, deserted, and
been captured, and he claimed to hold him rightfully as a soldier
under the laws of the United States. It was replied that he was flo

minor under 18 years of age; that he had been inveigled into enlist
ing without the consent of his father, and that the enlistment was
void, on this and other grounds set out, and it was claimed that the
petitioner was unlawfully restrained of his liberty. The commis
sioner took testimony, heard the case, and discharged him. The pro
ceedings of the commiflsioner were affirmed by the supreme court of
Wisconsin. The judgment of the state supreme court was subse-.
quently reversed by the supreme court of the United States, after an
elaborate review of the questions involved, not on the ground that the
state commissioner and court erred on the facis, or the unlawfulness
of the imprisonment, but upon the ground that they had no right, or
jurisdiction, to examine or determine the question as to the lawful
ness of the imprisonment at all, after the fact was brought to the at
tention of the court issuing the writ that the officer, in good faith,
claimed to hold him under authority of the laws of the United States
-that upon these facts appearing the jurisdiction was ousted. Said
the court upon this question:

"State judges and state courts, authorized by laws of their states to issue
writs of habeas corpus, have, undoubtedly, a right to issue the writ in any
case where It party is alleged to be illegally confined within their limits, un
less it appear upon his application that he is confined unde1' the authority,
or claim and color oj the authorUl/. of the United States, by an officer of that
government. If such fact appeal' upon the application, the writ should be
refused. If it do not appear, the judge or COU1't issuing the W1'it has a 1'ight
\0 inquire into the cause of imprisonment, and asce1'tain by what authnritll
:he person is held within the limits of the state; and it is the duty of the
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marshaZ, or other officer having the mtStody of the prisoner, to give, by (l

proper retu,rn, information in this respect. Ris return should be :lufficient,
in its detail of facts, to show distinctly that the imprisonment is under the
authority, or claim and color of the authority, of the United States, and to
exclude the suspicion of imposition or oppression on his part. And the pro
cess, or orders, under which the prisoner is held should be produced with
the return, and submitted to inspection, in order that the court or judge is
suing the writ may see that the prisoner is held by the officer in good faith,
under the authority, or claim and color of the authority, of the United States,
and not under the mere pretense of having such authority."

An attempt was made, upon other authorities cited, to distinguish
the case from Booth's cases, and to limit the application of the doc
trines established by them; but the court emphatically repudiated
any such limitation, as appears by the following explicit language:

"Some attempt has been made in adjudications, to which our attf'ntion has
been called, to limit the decision of this court in Ableman v. Booth. and the
United States v. Booth, to cases where a prisoner is held in custody under
undisputed lau;ful authority of the United States, as distinguished from his
imprisonment undm' claim and color of su('h authority. .But it is e'vil'1(Jnt
that the decision does not admit of any such limitation. It would have been
unnecessary to enforce, by any extended reasoning, such as the chief justice
uses, the position that when it appeared to the judge or officer issuing the
writ that the prisoner was held under undisputed lawful authority, he should
proceed no further. Nofederal judge, even, could, in such case, release the
,party from imprisonment, except upon bail when that was allowable. The
detention being by admitted lawful authority, no jUdge could set the prisoner
at liberty, except in that way, at any stage of the proceeding. All that is
meant by the language used is that the state judge or st.ate court should
proceed no further when it appears, from the application of the pa?'ty, or
the return made, that the p?'isoner is held by an officer of the United State,y
under what, in truth, purports to be the authority of the United States; that
is, an authority, the 'Validity of which is to be determined by the constitution
and laws of the United States. If a party thus held be illegally imprisoned,
it is for the courts or judicial officers of the United States, and those comts
or officers alone, to grant him release."

The court concludes:
"It follows, from the views we have expressed, that the court commis.

sioner of Dane county was without jurisdil'tion to issue the writ of habeas
C01pUS for the discharge of the prisoner in this case, it appearing, upon the
applieation presented to him for the writ, that the pt'isoner was held by an
offieer of the United States ?mde/' elaim and color of the authority' of the
United States, as an enlisted soldier mustered into the military service of the
national government; and the same information was imparted to the com
missioner by the return of the offieer. The commissioner was, both by the ap
plication for the writ and the return to it, apprised that the prisoner was
within the dominion and jurisdiction of another government, and that no
writ of habeas corpus issued by him could pass over the line which divided
the two sovereignties. The conclusion we have reached renders it'unnecessary
to r:onside?' how fat' the declamtion of the prisoner as to his age, in the oath
qf enlistment, is to be deemed conclusive evidence on that point on the returr
to the writ."

Now, the case of the petitioner in tbis proceeding, except that th
officer or agent of the United States having Bayley in charge j
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neither a judge, commissioner, nor military officer, acting'under the
judiciary or military laws of the United States, but a person ex
pressly authorized to act by other statutes of the United States, is
precisely in the condition of Tarble's Case. The petition of Bayley
on its face showed that he was claimed, at least, to be heJJ in custody
in pursuance of the laws of the United States. It was so explicitly
stated in the petition, and a copy of the warrant showing the author
ity was annexed to and made a part of the petition for the writ;
and this being so, if the doctrine asserted in the Booth and Tarble
Cases is correct-and whether correct or not it is controlling in this
court-then, in the language of the court in '1'arble's Case, already
quoted, the judge who issued the writ to the petitioner "was without
jurisdiction to issue the writ of habea~ corpus for the discharge of the
p?'isoner in this case, it appearing, upon the application presented to
him for the writ, that the prisoner was held by an officer" or agent
"of the United States, under claim and color of authority of the
United States," as a fugitive from justice, to be delivered over to the
authorities of the state of Oregon. But if it were necessary to go
further, the petitioner did exactly what the supreme court of the
United States said he was bound to do under such circumstances, and
made return to the writ showing his authority, giving copies of his
commission from the governor of Oregon, and warrant from the gov
ernor of California, and return of the chief of police, and exhibited
the originals under the seals of the respective states, his authority
thus appearing upon the representations of both the petitioner and
the party restraining him of his liberty, and tbis state of facts satis
factorily appeared to the court, for the court itself so adjudged in its
judgment for contempt. And the petitioner further did exactly what
the supreme court of the United States said he must do-respectfully
declined to produce the body of the prisoner. Fortunately, he did
not have occasion to go further, as the court said he must do, if nec
essary, and resist by all the force at bis command any attempt to
compel a production of his body, other than to defend himself in the
courts in response to the writ of habeas corpus issued to and served
upon him, and in the proceedings for contempt now under considera
tion.

Now, if it was lawful for petitioner to decline to produce the body
of Bayley upon the facts disclosed to the court upon the face of the
petition itself, or upon the face of the petition and the return made
to the writ; if it was lawful to resist by force, with all the power at
his command, any attempt to compel him to produce the body of the
prisoner; if, upon the facts of the case appearing, as they did ap
pear, the judge had no jurisdiction to proceed further or examine at
all into the regularity of the proceeding under which Bayley was
held,-then there certainly was no jurisdiction or lawful authority to
force a production of Bayley through proceedings for contempt. The
two propositions are inc?mpatible, and their co-existence legally im-
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possible. There is strong reason for maintaining this position. If a
judge of a state court-another sovereignty as distinct from the na
tional sovereignty as if it ruled over a different terrritory-can, under
the circumstances indicated, compel the production of a prisoner
held under tho laws of the United States,-the supreme law of the
land,-he has the physical power to discharge him when produced,
however lawless the rlischarge may be, as was done, in fact, in the
Booth and Tarble Cases. The production of the body in court, by
means of which the court has the physical power to assume control,
is equivalent to a surrender of a prisoner. And if one person can be
discharged by a state officer, so can all, and it would be impossible
for the United States, in some contingencies, to discharge the duty
imposed upon them by the national constitution relating to fugitives
from justice, as well as to fugitives from labor, or to execute the
laws of congress passed to give effect to those constitutional rights
of the several states, as between themselves. It would be as diffi
cult to perform their duties as the supreme court in Booth's Cases
said it would be to execute the criminal laws of the United States
under similar conditions.

By producing the body as required by the writ, the petitioner nec
essarily places his prisoner within the control of the court issuing it,
and deprives himself of a.ll power to perform the requirements of his
commission, enjoined by the superior authority of the laws of the
United States. He cannot, and he does not, owe a divided duty to
two distinct sovereignties. He cannot serve two masters. He can
not produce his prisoner, which is equivalent to his surrender, in
obedience to the commands of the writ of habea8 corpus, and at the
same time retain power to obey the mandate of the laws of the
United States and delher him to the authorities of the state of Ore
gon. He must obey one command or the other, and the command
to be obeyed is the one which is superior OJ:' supreme in its authority.
But whether these reasons and others given are sound or not, the
rule as to the jurisdiction of the state courts, nnder the circum
stances indicated, appears to us to be clearly established by the high
est tribunal in the land, and are not open even to question here, and
cannot be disregarded by us.

We are of opinion, under the authoritative decisions cited, that the
judge of the superior court on the petition of Bayley, as presented,
had no jurisdiction to issue the writ, and certainly, upon the petition
and the return made to the writ by Robb, that neither the judge nor
the conrt over which he presides had jurisdiction or authority to pro
ceed further, or to compel the production of the body of Bayley, or
to punish him for contempt for respectfully declining to produce the
body under the circumstances of the case, in pursuance of the com
mands of the writ.

We should not have thought it necessary to go into the case so
fully, or to have done ansthing beyond ref,erring to the Booth and
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Tarble Oases, but we found ourselves in the delicate, embarrassing,
and very unpleasant position of reaching a conclusion different from
that attained by the supreme court of the state in this case, for
whose judgment we entertain the very highest respect. That trio
bunal held, on a writ of habeas corpus heretofore issued on petition
of Robb, that the superior court had jurisdiction and authority to
compel petitioner, by imprisonment for contempt, to produce the body
of his prisoner, Bayley, and remanded him to suffer the punishment
adjudged by that court. In 'l'e Robb, 1 Pac. Rep. 881. Had there been
no decisions oithe supreme court of the United States settling the
question, as we conceive there are, we certainly should have heaitated
long before declining to follow-this. ruling of the supreme court of the
state. But where that court differs from the supreme court of thfi
United States as to rights depending upon the statutes of the United
States, over which the latter court has final jurisdiction, and we must
follow one or the other, as we must do in this case, our duty is to
yield obedience to the latter. As no reference is made to the Booth
and Tarble Oases in the opinion of the supreme court of the state, those
cases may not have attracted the attention of the court.

The prisoner is entitled t~ be discharged from imprisonment, and
it is so ordered.

UNITED STATES V. MOORE.

(District Oourt, N. D. Illinois. November 20.1883.)

SENDING MATTER CONCERNING LOTTERIES THROUGH THE MAILS-DECOY LETTERS.
The offense of sending letters or circulars concerning lotteries through the

mails is compietc under section 3894 of the Revised Statutes. although the cir.
culars in question are sent in reply to letters written by a detective, under a
fictitious name, for no other pnrpose than to olltam evidence of the commission
of the offense. '

Indictment under Section 3894, Rev. St.
J. B. Leake, U. S. Dist. Atty., for the prosecution.
A. S. Trude, for defendant.
BLODGETT, J., (charging jury.) The law under which this indict

ment is found provides that no letter or circular concerning lo~teries

shall be carried in the mails. The statute, as originally passed by
congress. provided that no letter or circular concerning illegal lotter
ies should be-so carried. At that time a great many of the states in
the Union had prohibited lotteries within their jurisdiction, while in
others they were permitted; and difficulty arose in the administration
of this statute by reason of the contention that in some states lotter·
ies were 'stilllegal, and therefore not within the scope of this act. In
1876, congress, by an amendment of the statute, struck out the word
illegal, so that the statute, as amended, now reads,that no letter or
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circular concerning lotteries shall be carried iu the mails, thereby
making all matter concerning lotteries unmailable matter. The su
preme court of the United States has stated, in two different opin.
ions, that the intention of congress, in passing the statute in question,
was to prohibit the sending of matter concerning lotteries through
the mails, because of the immoral tendencies of lotteries, it being
contrary to public policy to carry, as mail matter, anything concern
ing them, inasmuch as they tended to demoralize the public mind.
Stone v. Mississippi, 101 U. S. 821; Ex parte ,Jackson, 96 U. S. 736.
By the same decisions the constitutionality of this statute is sus
tained.

I understood the learned counsel for the defense to state, in his
opening addressed to you, that he conceded it was useless to deny that
the defendant was engaged in the lottery business, but he insisted
that the defendant had not used the mails, and challenged the govern
ment to prove that the defendant had used the mails for the purpose
of carrying on the business. rrhis narrows the issues in this case
down to the simple question, does the proof in this case satisfy you
that the defendant deposited, or caused to be deposited, in the mails
the matter concerning lotteries charged in this indictment?

The charges in the indictment, which the government has at
tempted to prove, specify three distinct offenses: The first is that
.the defendant mailed at the post-office in Chicago a letter directed to
Jim C. Holmes, Virden, Illinois, containing certain circulars and lot
tery tickets; the second is that the defendant mailed at the Chicago
post-office a letter containing certain circulars and lottery tickets
directed to R. W. Williams, box 302, Collinsville, minois; and the
third offense charged is the mailing of a letter at the Chicago post
office containing similar inclosures directed to Sam Moorey, at
Shiloh, Illinois. It is admitted by the witnesses for the government
that the names of Holmes, Williams, and Moorey are fictitious names,
and that the letters which it is charged the defendant mailed, con
taining these circulars and tickets, were in answer to letters written
by Mr. McAfee and Mr. Mooney, respectively, usingthe fictitious names
of Holmes, Williams, and Moorey, addressed to the defendant, B.
Frank Moore, 127 La Salle street, Chicago, inclosing money, and re
questing that he invest it for them, respectively, in pursuance of an
advertisement of certain lotteries, which had been cut from a news
paper, and in which they also requested a reply by mail.

It is claimed, on the part of the government, that the proof tends
to show that these letters mailed in Chicago, addressed to Holmes,
Williams, and Moorey, were mailed by the defendant in response, or
answer, to the Holmes, Williams, and Moorey letters, written by Mc
Afee and :Mooney. This court in several cases has had occasion to pass
upon the question as to whether the detection of crime, by· means of
decoy letters, is allowable under the law, and has uni.formly charged
the jury that it is an allowable method of detecting crime, stating in
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two cases, which I have in mind, that it is hardly possible to detect
crimes against the postal laws in any other way.

Allusion was made, by the counsel for defendant, to certain com
ments made by a learned brother on the bench, Judge TREAT, of St.
Louis, in some case in which McAfee appeared before him as a wit·
ness. I do not know what peculiar facts appeared in that case
which gave occasion for the comments said to have been made by my
learned brother as to the conduct of this witness, but must presume
that it was a case which justified what he then said, but there is
nothing in this case, in my estimation,-and I say it to you with
due regard as to the responsibility of the court,-that discredits the
testimony of Mr. McAfee. His testimony stands before you like that
of any other witness. The question for you to determine is whether
you will believe McAfee under oath, taking into consideration the ex
planation which he has given in reference to his methods of work.
It certainly ought not to discredit any witntlss before a jury to have
it brought out that he, as an individual member of society, has vol
untered to detect crime without appointment or without any official
position. Nor ought it to discredit a witness, perhaps, any more be
cause he is the agent of some organization and is employed to carry
out its objects for the suppression of vice. If it is a part of the pur
pose of that organization to suppress lotteries, you must say whether
an individual, acting towards the ends of that orginazation, as its
agent, is to be discredited, while using methods allowable under th6
law. lithe defendant received the letters, copies or which are in evi
dence, purporting to come from Holmes, Williams, and Moorey, he
could have answered them without violating the law. He must be
presumed to know what the law is in regard to sending matter con·
cerning a lottery through the mails; and sending such matter in re
sponse to a letter from a fictitious person is just as clear a violation
of the law as if sent to a real person described by the name to which
the letter was addressed. The name of the person to whom the in
hibited matter is addressed is no part of the offense, but the question
is, did the defendant send through the mails a letter or circular con·
~erning lotteries; and you have no concern with the good faith of the
person who incited or induced, by a decoy letter, the sending of such
matter any more than you have with the good faith of a person who
sends marked money through the mails in order to detect one who is
stealing from the mail. When defendant received the letters in ques
tion he was under no obligation to so answer them as to violate the
law.

It is for you to determine whether the proof on the part of the
government shows that, in response to these registered letters, con
fessedly written by McAfee and Mooney, addressed to the defendant
at his place of business in this city, certain letters were received
containing these lottery circulars and tickets. There can be no doubt,
on an inspection of these circulars and tickets, that they concern or
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refer to lotteries; they will speak for themselves, and you will have
them in the jury-room, so that you may see just what they are.

The testimony on the part of the government shows without dispute
that, some time in JRnuary, 1882, the defendant gave an order in writ
ing to the assistant postmaster of this city, authorizing the deli very of
his registered mail matter to a Mr. Hll.lsey, and the testimony on the

'part of the government shows without dispute that his registered
mail,since that time, hus been delivered to Mr. Halsey, and that the
three letters in question, postmarked at Virden, Collinsville, and Shiluh,
Illinois, were delivered to Halsey, and receipted for by him. The ques
tion of fact for you to pass on is, "Does this connect the defendant
with the sending of these circulars and tickets?" Are you satisfied,
beyond a reasonable doubt, that these letters written by McAfee and
Mooney, from Virden, Collinsville, and Shiloh, were registered letters,
and were delivered in due course of ,mail to defendant's agent here
in this city, and that, in response to those letters, these letters con·
taining circulars and tickets were mailed, either by the defendant
himself, or by his direction, and sent through the mail as addressed?
That is the question. Does the fact that these registered letters from
Holmes, Williams, and Moorey, which came into the hands of the
agent, Halsey, and were respon~edtoin the manner exhibited by the
proof, satisfy you, beyond a reasonable doubt, that defendant sent
through the mail the lottery tickets and circulars in evidence? If so,
you should find the defendant guilty; but if you are not satisfied by
the testimony of the government, beyond a reasonable doubt, that the
defendant did send these circulars, then he should have the benefit of
that doubt, andyou ahould rend~r your verdict accordingly.

See Bates v. U. S. 10 l!'ED. REP. 92, and note, 97.

UNITEI:lSTaTE!' v. KaNE.

'!D~8tri/Jt Uou'l't"D. 0'l'8gon. Jantiary26,1884.)
, ,

L OBSTltUCTING THE PABSAGE OF THE' MAIL.
The defenda.nt and others, dlscharged railway Iiiborers, to the number of 150,

,assembled. at _Pendl~ton, OregoJ;l, and by threa~s of violence prevented the,
daily train()f the Orllgon Railway & NavigatiQ:Q. COI1\pany, inrluding the mail
car with the United 8tutes mail therein, from proceed,ing to Portland, bec.ause
the conductor would not l;lermit them to ride thereon to Portllmtl free of charge,
on the gl'ounrl that they had no money and the company having i' passed them
up," ought to '" pass them down;" and for the same reason and by the same
means prevented the conductorfrom detaching said mail car from said train and
sCllding it to Portlnnd'with,the United States mail therein. Held that,whether
the company was JInder any le~al obligation to carry the defendant to PortlaJ;ld
free of charge or not, he had no rJ~lltJO prevent the ,Conductor from 'sending
the mail car on' to Portland, as he ~hd; and- that the conduct of the defendant
apd bis associates being un~awfu' and necessarily.causing the passage of, the
mail to be obstructed, the law imputes to him an intention, whatever the pri.
mary purpose of his .conduct was. to callse such obstruction, and, therefore, he
iI'\guilty.of obstructing 'and retarding'the passage of the mail, cont{luy to !lee-.
tion 3995 of the Hevised Statutes.
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2. PASSENGER ON TRAIN.
A.person who is entitled to travel on a railway car may go upon the same

peacefully, and remain therein until he arrives at his destination; and if th~
conductor undertakes to put him off, on the ground that he is not entitled to
travel thereon, he may resist force with force; but if the conductor stops the
train on Ilis account, and undertakes to detach the mail cartherefrom lind send
it on with the mail, he has no right to prevent him from so doing, and if he
does his act is unlawful.

Information for Violation of Section 3995, Rev. St.
James 'F. Watson, for the United States.
George Kane, in propria, persona.. .
DEADY, J. This is an information charging the defendant withll.

violation of section 3995 of the Revised Statutes, which provides
that "any person who shall knowingly and willfully obstruct or re
tard the passage of the mail, or any carriage, horse, driver, or carrier,
carrying the same, shall, for every such offense, be punishable by a
fine of not more than $100." The defendant pleads "not guilty," and
submits the case to the judgment of the court on the facts stated in
the deposition of the witnesses, including his own, examined before
the commissioner who committed him to answer the charge, and
which, by the stipulation signed by the district attorney and the
defendant, is to have the effect herein of a special verdict. From this it
appears that on January 10, 1884, there were at Pendletop, Oregon,
about 150 discharged railway laborers, including the defendant, who
ha.d lately been employed by contractors in the construction of a
railway in that vicinity, and wanted to come to Portland on the
regular train of the Oregon Railway Navigation Company, then run
ning between Pendleton and Portland, and .carrying, among other
things, the United States mail, without paying their passage, on the
ground that they were without money, and the company ought to
pass them down as it had passed them up, which the conductor of
the train refused to permit; that the defendant, acting as spokes
man for himself and the crowd, told the conductor t.hat the ·train
should not move without them, and that if he undertook to pnll out
and leave them behind, there would be trouble,and he would be hurt;
that thereby the train with the United States mail in the postal car
was detained at Pendleton until the next day, January 11th, when the
conductor con~luded and undertook to cut off the postal car containing
the United States mail, then being carried. thereon from Pendleton
to Portland, and proceed with it to the latter place, as it was his
duty to do, but the defendant forbade him to do .so, and told him
there would be trouble if he attempted to uncouple the. car; and when
the conductor, notwithstanding the threat, undertook to have the pin
removed, and the mail car detached from the rest of the train for the
purpose of proceeding with it to Portland, the .defendant, liacked by
se'VeraI of his associates,prevetitetl the brakeman' fr~m tak,ing out
the pin, by pn~ting' his foot ullon it, and t4reQterijng'violel1ce if the
attempt was persisted in;. but also, according to his 'owilstatement.
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Baying that the conductor might take "his mail, but if the train goes
we are going with it," whereby the passage of said mail, mail carriage,
and carrier, was further obstructed and retarded until the arrival on
the ground of a detachment of United States soldiers, and the arrest
of the defendant by the deputy United States marshal.

In the case of U. S. v. Kirby,7 Wall. 482, the defendant was
charged with arresting the carrier of the mail, and detaining the
steam-boat on which it was being carried for that purpose. The de
fendant, in his plea to the indictment, alleged that he made such ar
rest as sheriff, upon a lawful warrant charging the carrier with mur
der, and without any intent or purpose to obstruct the mail or the
passage of the steamer. Upon a demurrer to this plea, the judges
in the court below were divided in opinion as to whether the conduct
of the defendant constituted, under the circumstances, an obstruction
of the mail within the meaning of the act of congress, and certified
the question to the supreme court. The court answered the question
in the negative, saying, "that the act of congress which punishes the
retarding or obstruction of the mail or of its carrier, does not apply
to a case of a temporary detention of the mail caused by the arrest
of the carrier upon an indictment for murder." In the course of his
opinion, Mr. Justice FIELD says, substantially, that the statute only
applies to persons who do some act with a knowledge that it will reo
tard the passage of the mail and do it with that intention, but adds:
"When the acts which create the obstruction are in themselves un
lawful, the intention to obstruct will be imputed to their author, al
though the attainment of other ends may have been his primary ob
ject."

That the conduct of the defendant and his associates had the ef·
feet to obstruct and retard the passage of the mail is self-evident; and
that this effect was knowingly caused by them, although it was not
the primary object of their action, is also plain enough. They di
rectlyand purposely obstructed the passage Of the mail, not as an
end, it is true, but asa means of coercing the conductor to carryth~m

on hjs train to Portland. I suppose the passage of the mail is sel
dom obstructed, except by robbers, otherwise than as a means of at
taining some other end. In aU such cases the question to be decided
is whether the act causing the obstruction is in itself lawflll? Xf it
is, the obstruction necessarily .caused thereby is not a crime. It can
hardly be pretended, upon the facts stated, that these men who
stopped this train had any legal right to travel thereon without pay
ment' of their fare or the consent of the conductor•. No contract; un·
derstanding, or usage is allegedor shown, under or by virtue of which
they could claim such a privilege with a shadow of right. Because,
as they allege, the company "passed them up," they claimed it o,ught
to "pass them down." There is an old adage that"ona good turn de
Serves another," but this application of it would make the doing of
good works dangerous to the doer. How long would it be before they
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would stop an ascending train on the ground that they ought to be
"passed up again" because they had been "passed down." The act
of detaining the train, including the mail car, was unlawful, and
therefore the intention to retard the passage of the mail by'such act
is imputed to the defendant and his associates. In other words, the
law holds them responsible for the necessary consequences of theil
unlawful conduct, without reference to the motive or purpose which
actually induced it. But even supposing that they had, at the time,
a legal right to transportation on this train free of charge, or had
even paid for their passage to Portland thereon, the act was unlaw
ful.

Under such circumstances it may be admitted that the defendant
would have a right peacefully to board the passenger car and to re
main there until he reached his destination. If the conductor dis
puted his right and sought to put him off, he might lawfully resist
force with force; and if the conductor chose to detain the train at
any point until he got off, and the passage of the mail was· thereby
retarded, the responsibility therefor would lie at the door of the com
pany, and not the defendant. But in my judgment, the defendant,
even under those circumstances, would not be justified in preventing
the conductor from detaching the mail car from the train and send
ing it on to its place of destination; and this is what the defendant
and his associates did on January 11th. The railway company, it
should be remembered, was under an obligation to carry the mail
without delay as well as the defendant. And however derelict it may
have been in the performance of the latter obliga,tion, the defendant
was not therebyauthorize$l to prevent the company from doing what
it could to keep its contract to carry the mail for the purpose of
thereby coercing a performance of its supposed obligation to him.
In the case of a mail-carrier, or a person on board a mail carriage,
charged with the commission of a crime, it may be absoliltely neces
sary. to temporarily obstruct the passage of the mail to secure the
arrest of such carrier or person. But the arrest ,of these persQns,
under the circumstances, is a lawful act, and the temporary incon
venience ca.used thereby is submitted to rather than that persons
guilty of serious crimes should escape punishment. One public con
venience yields something to another. But it is not only unlawful,
but riotous, to prevent, as the defendant and his associates did, the
pal;lsage of a looomotive drawing a mail car with the United States
mail therein for the mere purpose of constraining the person charg~d

with the conduct thereof to do or refrain from doing some act collat
eral thereto, and which he may even be under a legal obliga,tionto
do or omit. If the railway company was under any legal- obligation
to carry these men to Portland, and rtlfused or faileq to do so,~he
law gave them the same, remedy Jor this breach of contract that; it
does other people. But it did not give them any right to coerce the
company by preventing it from carrying the mails according tooeoo-

----- --------------------
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tract until it, should acquiesce in their demand, to the great hin
drance, inconvenience, vexation, and possible 10S8 of the public. The
transmis~ion of the mail from place to place throughout the civilized
world with certainty and celerity is one of the greatest and most
useful labors of modern society. And it cannot be admitted fora
moment that a great overland link in this endless chain of communi
cation and intelligence can be broken for days to allow a mob of dis
charged railway laborers to coerce a railway company into giving
them a free ride of 200 01' more miles.

In contemplation of law, upon the facts stated, the defendant is
guilty as charged in the information. The maximum punishment
for this offense is only $100 fine. Why so serious a matter as this
may be, is so limited in punishment, as compared with other crimes
of no greater moral turpitude or inconvenience to the public, it is im
possible to say. But taking this measure of punishment for my
guide, and considering that the defendant has practically declined to
mak5 any contest in the premises, he is sentenced to pay a fine of
$25 and to stand committed to the jail of this county until the same
is paid or he is by law discharged therefrom.

'rHB PEGA.SUS.s

(Circuit Oourt, D. Oonneeticut. January '1,1884.)

OoLLISION-WmtN Loss RESULTIl!I'G nOH, SHOULD BE DIVIDED.
Even gross fault committed by one of two vessels approaching each other

from opposite directions does not excuse the other from observing every proper
precaution to prevent a collision; and when, if such precaution had been ob
served, the collision would have been avoided, the loss should be divided.

See Th6 Maria Martin, 12 Wall. 31. '

The following are the findings of fact on this appeal:
(1) About half past 10 o'clock in the evening of July 21, 1882, the steam

tug Whipple, having in tow the ba.rge Allandale, both owned by the libelant;.
lashed to her starboard side, left Jersey City, bound for pier 8, East river.
The tug and tow had all their regulation lights properly set and brightly
burning. The night was dark, but the lights were easily visible for a dis
tan~e of over 8 mile, but her green and red lights were obscured to the view
of,8uyvessel bearing on the starboard of the tug, by the barge. The tide was
running IIood. (2) AS the tug and tow passed abreast of pier 1, North river,
abOilt 100 yatdsoff in the river, their officers saw the colored lights of the Pe
gasus, antron steam-boat then off Castle William, about a mile distant.. At that
,til'MitheWhjpple was on a course about south, and the Pegasus was on a course
ab~utnortht~rmeeting respectively head and head. Thereuponthe tug and
the Pegasus both commenced to swing to the eastward in the East river, upon.
COUl'll68 converging towards each othert the tug to ~each pier 8. and the. steamer"

-; II lie S. o.Ui'aD. B:u i2l.
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as was her uniform custom when there was a flood tide, to make a sheer on a
north-east course to facilitate her landing on the suuth side of her pier. (3) At
this time the Whipple lost the green lig4t of the Pegasus and saw only her
port light, but blew two whistles to. inform the Pegasus that she wanted to'
go on her starboard side, and, without getting any reply, continued under a
starboard wheel without giVing any further signal. The Pegasus continued
on her north-easterly sheer until she was about a fourth ofa mile from her
landing place, when she starboarded her helm and swun~ to. the westward,
as she usually did, in order to make her customary landing. She did not see
the tug or barge until too late to avoid a collision. (4) Thecollil;ion occurred·
at a point about 300 yards south-west of the upper bath-house on the battery.
The barge was seriously injured by the brow of the Pegasus. (5) The Pe
gasus was going at the speed of about 12 miles an hour until she starboarded
her helm, when she slowed down to four 01 five miles au hour. The speed
of tbe tug was about three miles an hour all the time. (6) The Pegasus did
not hear the !:lignal of the tug, nor did she see the lights of the tug at any
time until the collision. (7) The captain of the tug knew the course the
Pegasus was accustomed to take in order to make ber landing, but assumed
tbat as be bad signaled. her that he was going on her starboard side, she
would conform her movements accordingly.

As conclusions of law, I find:
(1) That both vessels were in fault,-the tug tor going to starboard and

keeping on that course when she lost the green light of the Pe~aslls, with
·out any signal from the Pegasus assenting to that course; and the Pegasus
for failing to see the lights of the tug and not adopting necessary preca(l.
tions accordingly. (2) ~hat the damages should be. divided between tile
parties.

Beebe, Wilcox' J; Hobbs, for libelant.
MacF'arltlne J; Adams, for claimant•.

; WALLAOE, J. The proofs in. this case fully suatain the conolusioI!A.
·of the court below, as expressed in the opinion ofthe.diatJ;'iot judgej

except as to his finding that there was no fault or negligence on thE
part of those in charge of the Pegasus in not seeing the tug and
barge until too late to avoid a collision. The learned district judge
states in his opnion that he cannot find why the two vertical white
lights on the flag-staff of the tug and barge were not visible to the
steamer, although they were burning brightly. The reason why the
the red and green lights on the tug were not seen, is obviously, as he
finds, because they were hidden by the barge from the time the tug
swung under her starboard wheel for the East river, thus bringing
the barge between her and the Pegasus. The two vertical white
lights were suspended on the flag-staff of the tug, one about a foot
above the other, and the lower light was 21 feet above the water.
It is possible that these lights may have been somewhat obscured
from the Pegasus by the pilot.house of the barge at times while the
vessels were approaching each ot.her, but in the coustanstly shifting
positions of the vessels they could not have been hidden continually;
and those in charge of the Pegasus do not rely upon any such theory,
but insist that there were no lights on the tug, and that none were to
.be Been when the vessels collided. These lights ought to have been
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seen during the time the Pegasus was on her north-east course,
which covered three quarters of a mile; and in the absence of any fact
to explain why they were not seen, there can be no other rational
conclusion except that it was owing to some relaxation of vigilance
on the part of the Pegasus.. Precisely where this negligence should
be located is not important; it suffices that there was failure to see
them when they were plainly visible to those in charge of the steamer,
if they had used due .diligence. .

Agreeing with the district judge that the tug was in fault, and that
the conduct of her captain waS grossly negligent in keeping under his

. starboard wheel when the green light of the Pegasus had been closed
upon him for so long a distance, and in attempting to keep his course
when his signals had not been answered, and when he had reason to
know that the Pegasus was making for her nsual landing, neverthe
less the collision was not attributable solely to the tug. As the district
judge states in his opinion: "It is manifest that if the Pegasus had
seen or ought to have seen the lights of the tug and barge, her man
agement was negligent, and she was in fault." In such a case the
damages must be apportioned between the offending vessels. Even
gross fault committed by one of two vessels approaching each other
from opposite directions does not excuse the· other from observing
every proper precaution to prevent a collision; and when, if snch
precaution had been observed the collision would have been avoided,
the loss should be divined. The Maria Martin, 12 Wall. 31.

A decree is accordingly ordered dividing the loss, with a reference
to a master to ascertain the amount. No costs are allowed to either
party as against the other in the court below, but costs of the appeal
are awarded to the libelant.

•
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FRELINGHUYBEN v. BALDWIN.

(Circuit Oourt, S. D. New YOf'k. January 7, 1884.)

49

REld:OVAL OF CAUSE-HEY. Sl'. § 639, SUED. 3-CITIZENSHIP AT INS'lITUTION OF
SUIT.

Where a case is removed under Rev. St. § 639, subd. 3, the reqnisite diversity
of citizenship must exist both when the suit is begun and when the petition
for removal is filed.

Motion to Remand.
Martin &: Smith, for plaintiff.
Abbett &; Fuller, for defendant.
WALLACE,J. Since the decision in Miller v. Chicago, B. &: Q. R.

Co. 17 FED. REP. 97, the supreme court, in G·ibson v. Bruce, 2 Sup.
Ct. Rep. 873, has construed the language of sections 2 and 3 of the
removal act of 1875 to require as a condition of removal that the
requisite diversity of citizenship exist both when the suit was begun
and when the petition for removal is filed. That decision seems to
control the present case, where the removal was procured by the plain
tiff under subdivision 3 of section 639 of the Revised Statutes, the
parties both being residents of New Jersey when the suit was brought,
but the defendant having removed subsequently to New York. The
language of this subdivision is substantially similar to that of section
2 of the removal act of 1875, 80 far as it relates to the question now
under consideration, and the reasons st!loted in the opinion of the
court in Gibson v. Bruce apply with equal force to a removal under
subdivision 3 of section 639.

The motion to remand is granted.

POOLE and others 'V. TBATOBERDEFT, Defendant, and another, Gar
nishee.

(Circuit Court, D. MinnlJ8ota. December 13,1883:

1. REMOVAL OF CAUSES-GARNISHMENT UNDER THE STATUTE OF MINNESOTA.
Proceedings in garnishment, instituted under the Minnesota statute, are to

be considered as auxiliary to the main action, when considered with reference
to the right of removal to the federal court.

2. CASE STATED.
The main action against the defendant had proceeded to judgment in the

state court; garnishee proceedings had been instituted in the same court, and
in the same action, to enforce the judgment; during the pen{.ency of this pro
ceeding the plaintiff had the cause removed to the federal court. On motion
to remand the cause to the state court, held, that the removal having been made
after judgment had been rendered in the main action, was too late, and the
cause must be remanded.

v.19,no.2-4
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Motion to Remand Cause.
MCCRARY, J. This is before the court as a motion to remand. The

plaintiff Horace Poole brought his action in the state court against
Thatcherdeft, thedefendant. In the case in the state court a process
of garnishment was issued and served upon the garnishee, Mr. Rolph.
A regular action was prosecuted to final jndgment against Thatcher
deft. Rolph answered, denying any liability on the part of the gar
nishee under a provision of the statutes of Minnesota which are in
chapter 66, Rev. St. 1878. The plaintiff obtained from the state
court leave to file what is called a supplemental complaint, making
the garnishee a party, and seeking to recover a'gainst him upon the
ground that the original defendant, Thatcherdeft, had fraudulently
conveyed to him a stock of goods. After the filing of this supple
mental petition, the plaintiff in the case applied to the state court for
the removal of the case to this court. It is perfectly clear that the
original action against the defendant Thatcherdeft cannot be removed,
because in the case final judgment had been rendered some time be
fore application was made to the state court for the removal. But
the prooeedings under the supplemental petition can be removed only
when the case is such that it would constitute a new original inde
pendent suit, and did not constitute a mere appendage to the origi
nal suit. If it was an original proceeding in itself, and not a mere
auxiliary proceeding, it could be removed, otherwise it cannot. Ques
tiOI~s very similar to this have frequently been before the court, and
I think it has been uniformly held that all proceedings in the nature
of g~rni3hee proceedings for the purpose of merely enforcing a judg
ment of the state couit are auxiliary in their character, and not original
and independent proceedings. A bill in equity may be filed to set
aside a fraudulent conveyance for the purpose of collecting an aUlOunt
due by a judgment in the state court, and that cause of action may
be transferred to the circuit eourtof the United States; but when the
action is brought for the purpose of enforcing a judgment in the
st.~te court, whatever .the form of proceedings may be, it is auxiliary
in its character and cannot be removed, and we think that the rul
ings which have heen announced in previous cases in other districts,
applying the proceedings now. before us under the stab~tes of Minne
sota, and that it is in substance and in effect a garnishee proceeding
and it cannot be maintained as an independent suit, but only'as a part
of the original suit agail;lst the original defendant. If the original
judgment cannot be brought here .we can have no jurisdiction in the
supplemental proceeJing. One reason is that if a judgment were ret
moved and the money collected upon that supplemental proceeding,
the, court would be called upon to direct the application for the pay
ment of the original judgment; it might be that upon this proceed
ingthe judgment might be for morEl than the original judgment, if
it was a separate proceeding conducted without, any reference to the
original case at all. At all events, it is brought, we think, for the pur-
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, pose of enforcing the payment of a judgment in the state' court, and
as that judgment is not before us we cannot take jurisdiction of the
supplemental proceeding.

These views, we think, are supported by the following cases: Pratt
v. Albright, 9 FED. REP. 634; Weeks v. Billings, 55 N. H. 371;
Chapman v. Bargar,4 Dill. 557; Bank v. Turnbull, 16 Wall. 190;
Barrow v. Hunton, 99 U. S. 80; Buford v. Strother, 10 FED. REP. 406.

The statutes under consideration in those cases were not always
exactly the same as the statute of this state, but we think they were
in substance the same. We think the authol'ities are conclusive as
to the question here.

The motion to remand is sustained.

WELLMAN and others v. HOWLAND COAL & IRON WOllES.

(Oircuit Court, D. Kentucky. January 2, 1884.)

1. PETITION FOR REMOVAL-JURJSDlCTTON.
After the filing of a petition for the removal of a cause to a federal court,

and the tender of a valid bond, if the petition and record show good ground
for removal, the jurisdiction of the state court is superseded, and an amend
ment of the pleadings subsequently allowed in the state court is invalid.

2. BAME-SEPARA'l'll: CONTROVERSY-NECESSARY PARTIES-DEFUNCT CORPORA
TION.

A corporation which has sold all its property and fraDllhises, except the mere
right to exist, and which has no officers or place of business, is not a necessary
party in a suit against 8 stockholder to make him liable for his unpaid sub
scription, notwithstanding the fact that the corporation has still the power to
reorganize and collect the stockholders' dues. .

In Equity.
W. W. Thum and George DU'rlelle, for complainants.
Otto A. Wehle, for defendant.
BARR, J. The motion of complainant to remand to the state court

must be determined by the relation which the Howland Coal & Iron
Works bears to thislitigation~ The suit is to make defendant Small
liable for his unpaid subscription to that company's stock to the ex
tent, at least, of complainant's debt. The allegation of complainant
in his original petition is that "the Howland Coal & Iron Works is
now, and has been for several years, insolvent, its entire property and
franchises having been sold out several years ago, and S8tid corporation
has long since ceased to do 'business, and has no officers or agents or
office in this state, and has had none for three years or more last
past." After the filing of the petition for removal in the state court
and the tender of the bond, the complainant, by leave of state court,
amended his petition, and alleged "that the defendant, the Howland
Coal & Iron Works, is a resident of this state, and has a corps of or·



52 FEDERAL REPORTER.

ganic officers maintaining and keeping up the corporate existence of
the said defendant, but that none of the officers or agents of said de
fendant reside in this state, and residences of each and all its officera
and agents arEl unknown to those plaintiffs. The plaintiffs desire to
further amend their said petition, and say that by the charge that
said defendant had ceased to do business they meant to say, and now
so charge the fact to be, that said defendant Howland Coal & Iron
Works has ceased to do business in the way of operating its mines.
and transporting and selling the coal taken therefrom in the markets,
which mining and selling coal was the chief business of said corpora
tion."

This amendment should not have been allowed to be filed by the state
court, as it came too late. The petition for removal had then been
filed and the bond tendered, and thereby the state court had 'ceased
to have jurisdiction over the cause, if the petition, with the record as
it then existed, made a good ground for removal. Railroad 00. v.
Mississippi, 102 U. S. 141. The allegations of the pleadings and
the exhibits then and now in the record show that all of the visible
property of this corporation had been sold, also its franchises, except
the right to exist as a corpuration. The corporation still had a legal
existence, but not an actual one. It had no organization, no officers,
or agents, but the stockholders still have the right to reorganize and
elect officers. If this were done the corporation could sue and be
sued, and it could collect the unpaid stock subscription and apply it
to the payment of the debts of the company.

The complainant did not bring this suit against the corporation,
but against Small, the stockholder. In its present condition no per
sonal judgment could be rendered against the company, and it is
exceedingly doubtful whether the company will be bound by the judg
ment should one be rendered against Small. It is true that complain-

• ant, after he had sued Small, who was a non-resident, and seized his
property by process of attachment, attempted to bring the corpora
tion before the court by a constructive summons; but if the corpora
tion has no organization, officers, or agents anywhere, how can this
corporation be even constructively summoned? While, therefore,
this corporation is not defunct, it has no living, active existence, al
though in law it may survive sufficiently to have the power of reor·
ganization for some purposes. Its present status makes the reasons
which apply to a defunct corporation apply to this one. The How
land Coal & Iron. Works is only a nominal party, if a party at all.

The motion to remand to the state court is overruled.



MASON V. BABI'FORD, P.& F. R. CO. 58

MASON and others, Adm'ra, v. HARTFORD, P. & F. R. CO. and others.

(Oircuit Court, D. MassachuBettB. January 18,1884.)

1. JumSDICTIOK OF CIRCUIT COURTS-WHEN CONCURRENT WITH; DISTRICT COURT.
By section 4979 of the Revised Statutes of the United Stat,es the several cir

cuit courts have concurrent jurisdiction with the district courts "of all suits at
law or in equity, brought by an assignee in bankruptcy against any person
claiming an adverse interest, or by any such person against an assignee touch
ing any property or rights of the bankrupt transferable to or vested in such
assignee." By this section jurisdiction is conferred upon the circuit courts to
ascertain and adjust all lien and other specific claims upon the property vested
in the assignce claimed by any person adversely to the assignee representing
the general creditors, without regard to the citizenship of the parties. Nor is
such jurisdiction affected by the change of interest created by a conveyance
made under the decree of the district conrt. Having once acquired jurisdition
of the subject-matter and the parties, the court will retain it for all purposes
within the scope of the equities to be enforced.

2. EFFECT GIVEN TO TESTIMONY OF PARTIES ON FORMER TRIAL.

3. BILL OF REVIVOR-STATUTE OF Lutrl'ATlONs-LACHES.
Ordinarily a bill of revivor may be filed at any time before it is barred by the

statute of limitations, which, when the suit is abated by the death of the plain
tiff, begins to run from his decease, or, according to some authorities, from the
time administration is taken out. Where one acquires title with full nptice
and subject to an incumberance of a lien, he cannot charge laches on the part
of the person bringing suit toenfofcethe lieJ;lif the suit is brought within the
time prescribed by the statute. ' , . '

In Equity. ,
S. E. Baldwin, for dBfendants.
A. Payne, T. E. Graves, and W. S. B. Hopkins, for complainants.
NELSON, J. This is a bill of revivor andaupplement filed by the

administrators of Earl P. Ma,son, to revive a suit abated by his de
cease, and to bring in as defendants parties who have succeeded to
the interest of some of the original defendants. The facts and pro
ceedings in the suit, so far as it is necessary to state them; are as
follows:

The original bill was filed in this court by Earl P. Mason in December,
1871, against the Hartford, Providence & Fishkill Raill'oad Company, whose
road and franchises had been previously conveyed to and formed part of the
railroad of tl;J.e Boston, Hartford & Erie Railroad Company, the assignees in
bankruptcy of the Boston, Hartford & Erie Railroad Company, adjudicated
bankrupt by the district court of this district in· March, 1871, the trustees
under mortgages of the Hartford, Providence & Fishkill Railroad made prior
to the c9nso!idation, the trustees of t.he Berdell mortgage of the Boston,
Hartford. & Erie Railroad, made subsequent to tb~ consolidation, and the
treasurer of the state of Connecticut. The objeqt -of the bill was to enforce
against that part of the Boston. Hartford &. Erie Railrqad in the states of
Hhode Island and Connecticut, which was formerly the Hartford, Providence
& Fishkill Railroad, a lien claimed by the plaintiff· to exist on account of
certain preferroo liltock issued by the Hartford, Providence &, :fishkill Rail
road Company.in 1854, before tbeconsolidation, the certificates of which
stock containoo a clause that the par value thereof was "demandable by the
holder of the same from the company, at any time after April 1, 1865," and
a demand of payment made upon the company in March, 1871. To that bill
answers were filed in 1873, and replications were filed October 15. 187.5;
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On July 27, 1875, the trustees under the Berdell mortgage conveyed the
whole railroad tothe.New York & New England Railroad Company. .

On July 21, 1875, the district court, upon the application of the assignees,.
made an order authorizing and directing them to sell and convey their inter
est as assignees in the Boston, Hartford & Erie Railroad to the New York &
New England Railroad Company, and in the order directed, at the request
of Mason, that the deed of conveyauce should contain a proviso and condttion
that "nothing in the same should be construed to affect the rights of any
person or corporation, if any, holding stock, whether common or preferred,
in the Hartford, Providence & Fishkill Railroad Company." In pursuance
of this order, the assignees on July 28, 1875, conveyed their interest in the
road to the New York & New England Railroad Company by a deed which
contained the proviso and condition above mentioned, and also contained a
stipulation by the grantee that it would assume the defense of this and of
other suits then pending against the assignees, and would protect them
therefrom.
. On September 21, 1876, before any further proceedings were had in the
suit, EarlP. Mason died intestate, and July 25, 1881, the present plaintiffs
took out administration upon his estate in this district. The present bill
was filed March 23, 1882, against the original surviving defendants, the New
York & New England Railroad Company and Aldrich, Cooley & Gardener,
who have been appointed trustees under the mortgages of the Hartford, Prov
idence & Fishkill road, in place of three deceased defendants in the original
bill.

In December,1875, Earl P. Mason joined with the Boston & Providence Rail
road Company and others, as owners of stock in the Hartford, Providence &
Fishkill Railroad Company, in filing a bill in equity in the supreme court of
Rhode Island, against the New York & New England Railroad Company and
others, to set aside, as unauthorized and void, the conveyance of the Hart
ford,Providence & Fishkill road to the Boston, Hartford & Erie Railroad
Company. 'fhat .suit terminated March 12,1881, by the entry of a final de
cree dismissing the bill.

The bill of revivor states the proceedings SUbsequent to the death of Earl
P. Mason, and prays that the original suit may be revived for the benefit of
his administrators. To this bill the New York & New England Railroad
Company filed a demurrer to part, and plea to the residne, and three other de
fendants filed a plea to the whole bill. The case was heard upon the plea,s
and.demurrer, and upon certain agreed facts which were made part of the
case by stipulation of the parties.

1. By the demurrer of the New York & New England Railroad Com
pany, objection is taken to the jurisdiction of the court for want of
the requisite citizenship of the parties. Objection to the jurisdiction
of the court, when the defect appears of record, may be taken at any
stage of the proceedings; and the record in this case shows that in the
original suit, and. alsQ in the bill of revivor, citizens of !thode Island
appear both as plaintiff and defendant. But we are of opinion that
in this case jurisdiction does not depelld upon the citizenship of the
parties. . By section 4979 of the Revised Statutes the several circuit
courts'have concurrent jurisdiotionwith the district courts "of all
suits at law or inequity brought by an assignee in bankruptcy against
~ny p.erson claiming an adverse iDterest,~rby any such person against
an assignee, tou~Qinga:QYproperty, or rights of the bankrupt trans
ferable to or vested . in ,such assignee," By this section jurisdiction
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is conferred upon the circuit courts to ascertain and adjust all liens
and o.ther specific claims upon the property vested in the assignee,
claimed by any person adversely to the assignee as representing the
general creditors, without regard to the citizenship of t.he parties.
This has been settled by repeated decisions of the supreme court.
Smith v. Mason, 14 Wall. 419; Marshall v. Knox, 16 Wa,ll. 551;
Lathrop v. Drake, 91 U. S. 516; Eyster v. Gaff, ld. 521; Burbank v.
Bigelow, 92 U. S. 179; Dudley v. Easton, 104 U. S. 103. Thiscase
comes within the very letter of the statute. The plaintiff sets up, and
seeks to enforce against a part of the railroad which was transferred
to the assignees, by virtue of their assignment, a lien alleged to have
been created, under the laws of Rhode Island and Connecticut, by the
issue of preferred stock. That this court has jurisdiction to determine
its validity, and if found valid to enforce it against the property, is
.,lear. Nor is the jurisdiction affected by the change of interest cre
ated by the conveyance made under the order of the district court.
Having once acquired jurisdiction of the su~ject.matter and the p,ar
~es, the court will retain it for all purposes within the scope of the
equities to be enforced. Obe'/' v. Gallagher, 93 U.S. 199; Ward v.
Todd, 103 U. S. 327. The conveyance to the New York & .New Eng
land Railroad Company was made expressly subject to any lien which
can be enforced against. the road it! this suit, and .the case must
therefore proceed as if no suchcoriveyance had been made." '

2. At the hearing of the Rhode Island suit, the present plaintiffs,
the Rhode Island administrators of Earl P. Mason, were called as
witnesses, and when asked whether in their capacity as administra
tors they were the possessors of any stock of the Hartford, Provi
dence & Fishkill Railroad Company, answered that they had found
among',the,eff~ctsof thedeoeased 2811?hares oftpe,common stock
and 139 shares of the preferred stock. The defendants irisist that
by thus testifying they elected to treat the, preferred shares as stock,
and have thereby waived the right to treat it as an indebtedness in
this suit. We do not think such a result can faix-Iy btl claimed from
their testimony. Upon an inspection of the bill in that case, it is
apparent that the plaintiff~ in it sought relief as holders of the com
mon stock.,atld not of the preferred stock., Their own~rship of the.
corq.mon stock was the materia.l P9il;\t in issue. and so much pf their
an.swer as declared their ownership of the ·preferred stock was imma
terial a,nd unimportant. If~ou14JjeunjuBt and ineq:uitable to hold
that their testimony amounted to an election to waiye :all rights ac
quired by their intestate by his demand of payment"of thepar.value
o.f.the sh.ares. That was plainly not,tbeir meaniIlg, .arrd'no suc.h'ef'
f~t ahould be now given to their testimonY:'r' ";
; '3. The next defense is lach~8.· Ordin'arilya bill of revivor may be

filed at any time before' it is barred byth'e statute of Jjmitatio,ns,
which, when the suit is abated by the death oftheplairitiff, begins
t ) run from his decease, or, according to some authorities, fro~~he time
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administration is taken onto Story, Eq. PI. § 831; 56th Equity Ru16.
In this case the bill of revivor was filed within six years after the death
of the original plaintiff, and within eight months after administration
was taken out. But the New York & New England Railroad Com
pany charges that before the filing of the bill of revivor it had ex
pended over $4,000,000 in obtaining possession of the road, in pay
ing off liens, and in improving and completing it. But it acquired
its title with full notice and subject to the incumbrance of the lien
claimed in this suit. By its deed of conveyance it assumed the de
fense of the suit, and became from that time the real defendant. It
can therefore stand in no better position than its grantors, the orig
inal defendants. During the pendency of the Rhode Island case this
suit was allowed to lie dormant, with the acquiescence of both par
ties, since the success of the plaintiffs in that suit would have ren
dered this case of no importance. The expenditures of the New York·
& New England Company were not induced by the conduct of these
plaintiffs or their intestate. They were made at its own risk, and
ought not to preclude the plaintiffs from enforcing their lien.

The merits of the original bill are not open at this stage of the
suit, and have not been considered. Fretz v. Stover, 22 Wall. 198.

Other points were urged at the hearing by the learned counsel for
the defendants, but none of them appear to be of sufficient importance
to require comment, and they are overruled.

Plea and demurrers overruled.

SCOTT and others 11. BALTIMORE, C. & B. STEAlII-BoAT Co.

ODELL and others 11. SAME.

PUROELL and others v. SAME.

Wlrcuit Court, D. MQ/f'lIland. January 15,1884.)

1. CARRIER-LIABILITY FOR GoODS DESTROYED BY FIRE ON WHARlI'.
Goods were delivered to the defendant, a steam-boat company, for transpor

tation. The bills of lading.did not designate any particular vessel. The goods
were burned on the wharf by a llre not occurring through any neglect of the
defendant. Held that, even though the goods ~ere negligently delayed by the
defendant, the delay WAS not the proximate cause of the loss.

Railroad 00. v. R(J(Jf)(Js, 10 Wall. 190.
2. SAllE-BILL OF LADING.

The bills of Jading stipqlated, "dangers of the seas, tire, breakage, leakage,
accidents from machinery and boilers, excepted, and with liberty to tow and
assist vessels in all situations." Held, that this was an exemption from liability
from loss by fire while the goods were on the wharf awaiting transportation, as
well as when on board the vessel

At Law.
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Be1'nard Carter, for plaintiffs.
John H. Thomas, for defendant.
MORRIS, J. These are three suits instituted to recover from the

defendant steam-boat company for goods which thp plaintiff delivered
on the company's wharf at Baltimore, on December 21, 1877, to be
transported by it, and which were burned on the wharf by a fire dur
ing that night. It is admitted that the fire was not occasioned by
any want of care on the part of the company, and that after the fire
broke out all possible effort was made to extinguish it and save the
goods. By agreement the cases have been tried before the court
without a jury. The steam-boat company had, at the time the goods
were received by it, a daily line of steamers from Baltimore to West
Point on the York river, and these goods were to be transported by
that line, and thence by railroad to Richmond and other more south
ern points. The steamers sailed daily at 4 P.M., and it was known
that goods received after 3 P. M. were not usually sent by that day's
steamer. In fact, goods were received by the company during all
the business hours of the day, and bills of lading given; none of them,
however, specifying that the goods were to be forwarded by any par
ticular vessel; and whenever goods were received during the day,
which for any reason could not go by that day's boat, they were sent
forward the next day.

Evidence has been submitted by the plaintiffs tending to prove
that the goods were delivered at the company's wharf before 3 o'clock,
and in time to have gone by that day's boat; but the evidence was
not entirely convincing, and in the face of the positive testimony of
the agent of the steam-boat company, that at 3 o'clock of that day
there were no goods for the Routh remaining on the wharf, I am not
prepared to find as a fact that the goods were delivered in time for
that day's boat. I do not, however, consider the finding of this fact
of any importance, for, as I understand the law, even if the company
could have forwarded the goods by that day's boat and negligently
omitted to do so, it would not affect its liability in these suits. The
law is settled that in cases of this kind, unless the delay in forward
ing the goods is so unreasonable in its nature as to be equivalent to
a deviation, or unless the loss of the goods is the direct and proxi
mate result of the delay, the carrier is not liable unless he would
be answerable under his liability as carrier without reference to the
delay. And where goods in the custody of a carrier are destroyed by
storms, floods, or fire, in a place in which they would not have been
but for the negligent delay of the carrier, the courts hold that the
direct and proximate cause of the injury is the flood or the fire, and
that the delay in transportation is only the remote cause. The su
preme court of the United States so decided in Railroad Co. v. Reeves,
10 Wall. 190, and it was so held by the supreme court of Massachu
setts in Hoadley v. NO'J'thern Transp. Co. 115 Mass. 304. This lat
ter case was a suit to recover for the loss of goods by fire, which the



58 FEDERAL REPORTER.

carrier had delayed forwardi.ng, and which were burned at the place
where they were delivered into his custody. The bill of lading in
that case exempted the carrier from liability for loss from fire while
the goods were in transit, or while in depots or warehouses or places
of transhipment. It was held that the destruction of the goods by
fire could not reasonably have been anticipated as a consequence of
the. detention; that the delay did not destroy the goods; and that
there was no connection between the fire and the detention.

The important question in these cases, therefore, is whether, by the
language of the bills of lading, tha steam-boat company has exempted
itself from its common-law liability for the loss of the goods by fire
whIle on its wharf; for if, by tpe bills of lading, it is exempt for the
loss by fire, it makes no difference, in my judgment, that the com
pany was to blame for t·he detention; and if, by the bills of lading, it
has not exempted itself, it is liable notwithstanding it was not to
bl!lome for the detention. The right of common carriers, by proper
stipulations in a bill of lading, tolimit their common-law liability for
losses by fire, when the fire is not attributable to their misconduct,
or that of any persons or agencies employed by them, is well settled,
(York Co. v. Central R. R. 3 Wall. 107;) and by the act ofcongress of
March 3, 1851, (Rev. St. § 4282,) it was enacted that the owners of
vessels, except those used in rivers or inland navigation, shall not be
answerable for loss by fire of any goods on board, unless the fire is
caused by their design or neglect. If, therefore, the language of the
bill of lading is sufficiently explicit to exempt the company from loss
by fire, there can be no doubt as to the lawfulness of such an exemp
tion. The language contained in the bill of lading given for the goods
of the .plaintiffs J. W. Scott & Co, and Odell, Ragan & Co. is: "Dan
gers of the seas, fire, leakage, breakage, accidents from machinery
and boilers,excepted, and with liberty to tow and assist vessels in all
situations." The language of the bill of lading for the goods of the
plaintiffs Purcell, Ladd & Co. is: "And it is expressly contracted and
agreed that loss or damage by weather, fire, leakage, breakage, and
dangers of the seas are excepted."

It is contended on behalf of the plaintiffs that under the strict
rules of construction applicable to stipulations by which the carrier
seeks to limit his common-law liability the word "fire" in these bills
of lading, and more particularly in the one first mentioned, being
classed with dangel'S of the seas and other risks of navigation, it is to
be taken as applicable only to fire after the goods are laden on board.
After careful consideration I find myself unable to assent to this con
struction. The liability of the carrier as carrier begins from the
moment of the receiving the goods, (Hutch. Carr. § 89,) and although
preparatory to the transportation they are detained by him on his
wharf or in his storehouse his responsibility then is in no respect
different from his responsibility after the actual transportation has
commenced. It is difficult~ therefore~ to see why, if he stipulates gen-
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erally for exemption from losses from firet he should not be under
stood to mean exemption while the goods are in his possession pre
paratory to their being laden, as. well as afterwards. In most in
stances there must be some interval of. time between the reception of
the goods and their being actually laden on board the vehicle of
transportation, and as the law sanctions contracts by which the
carrier exempts himself from the risks of fire, it seems to me it would
bea very strained and forced construction of these contracts now
before me to hold that the exemptions in them from ''fire t leakage,
and breakage" do not apply to losses from those risks while on the
wharf, because they are mentioned in the same sentences with other
risks which are only encountered on the voyage itself.

I have not failed to consider the argument urged on behalf of the
plaintiffs, based on the inconvenience and hardship occasioned by
such an exemption as now upheld t arising from the fact that after the
goods are delivered to the carrier the usual fire insurance ",hich
covers the goods while in the warehouse of the shipper is at an end,
and that the ordinary marine policy does not attach until the goods
are laden on board, and that as the shipper does not know whether
the carrier has detained the goods on the wharf or has put them on
board, he is at loss how to protect himself. This is, however, but
one of the hardships resulting from the exemptions which carriers
have been allowed to contract for. The lawfulness of such an ex
emption as tha.t claimed in these present cases is too firmly settled
by authoritative cases to be now doubted, and the difficulty is not to
be cured by the court's refusing to give to the words of the contract
their fair and reasonable meaning.

Verdict for defendant.

JONES V. VESTRY OF TRINITY PARISH.

((Jircuit Court, W. D. North Carolina. November Term. 1883.\

1. MONTHLY SALARy-PRESUMPTION AS TO PERIOD OF EMPLOYMENT.
There is a presumption of law that a person employed at a monthly salary is

engaged by the month, so that either party may terminate the contract at the
end of any month, unless it affirmatively appears that a definite period of em
ployment was contemplatdd by the parties to the contract.

2. FALsE REPRESENTATIONS-RESCISSION OF CONTRACT-RECOVERY OF DAMAGES.
A person who secures employment for a stated period by false and fraudu

lent representations mar be dismissed at any time, and his employer may reo
COVllr from him for any damage sustained by reason of the deceit.

3. CONTRACT OF SERVICE-iNCOMPETENOy-RESCISSION.
A person who, representing himself as competent to discharge any duty, is

employed for that purpose, may be dismissed upon hisincomnetencvbeinl!'
shown.
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4. SAME-BREACIl-NEGLECT TO DISCIlARGE-WAlVER.
One who, after a material breach of contract on the part of aperaon em

ployed by him, continue3 to accept his services without reasonable cause faT
delay in dischargin~him. is presumed to have waived the hreach, and will not
be allowed to set it up afterwardi.

5. SAME-BREACII OF OONFIDENCE.
A person in whom peculiar confidence is reposed may be discharged by his

employer for misleading him with respect too the matter of confidence, eveu
though the truth might have been ascertained by inquiry elsewhere.

6. SAME- WRONGFUL DISCHARGE-DAMAGES.
A person wrongfully discharged can .recover the contract price for the full

timeof service agreed upon, without showing constant readiness to perforlll the
work from which he bas been dismissed.

7. SAME-SPECIAL CON'l'RAOT-QUANTUM MERUIT.
One employed by special contract cannot recover on a lluantum meruit for his

services.

At Law.
J. H. Merrtmon, for plaintiff.
McLoud, Davidson cf; Jones, for defendants.
DICK, J., (charging jury.) If the terms of the contract declared

upon were in writing, or were admitted, or undisputed in the plead
ings, it would be the duty of the court to construe them, and declare
the rights and liabilities arising therefrom. As the contract was
verbal, and the parties dispute about the terms of the agreement, it
is your duty to ascertain those terms from the evidence, and a}Jply
the principles of law announced by the court to the facts proved.
For the purpose of assisting you in performing such ditty I will first
refer briefly to some circumstances surrounding the parties at the time
the contract was made, and to certain facts established by the plead
ings or by uncontroverted evidence. A jury in ascertaining the terms
of a contract, and a court in construing their meaning, clearly have
the right to consider the language employed, and also the subject
matter and the surrounding circumstances, so as to ascertain as
nearly as possible the intention of the parties. The vestry of Trinity
parish desired to build a new edifice, which would afford more suita
ble accommodation for the members of the church and other citizens.
For this purpose the vestry had collected about $2,500 in cash, and
had obtained about $1,000 in reliable subscriptions. With this cash
fund and subscription list, and confidently relying upon the liberality
of the members of the parish and other citizens of the community,
the vestry determined to commence the erection of the church edifice.
They applied to Prof. Babcock, of Ithaca, New York, an experienced,
skillful, and accomplished architect, to furnish appropriate plans and
specifications for the building, suitable to the convenience and wishes
of the congregation, and within the limits of the means accumulated,
and such as could be reasonably expected to be realized from future
donations. Under these circumstances, the plans and specifications
were prepared and forwarded by the architect, who also recotn
mended Mr. Richardson, of Ithaca, New York, as an experienced
and skillful contractor and builder. After some correspondence l Mr.
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Richardson came to Asherville, and being made acquainted with the
views and wishes of the vestry and other surroundings, he offered to
furnish material, and to construct the nave and transept of the edifice
according to the plans and specifications, for the sum of $3,500.
Upon further consideration, he offered to build the chancel and
tower for an additional thousand dollars. These offers were not ac·
cepted at the time. In a few months afterwards the vestry deter
mined to accept the offers; but Mr. Richardson declined, as he was
then engaged in other work, and the price of labor had greatly
advanced. The vestry then concluded to commence the work under
the superintendence of a building committee. Mr. King, of Raleigh,
an experienced and skillful builder, was employed to have immediate
charge of the work, and he made some preparation for the under
taking, but he soon became sick and died. About this time the
plaintiff came to Asherville, and had several conferences with the
building committee and with other members of the vestry, and en
gaged with them to superintend the erection of the church edifice
according to the plans and specifications furnished by the architect.
In the course of his employment he was to procure skilled workmen,
and direct them in their labor; he was to make contracts for the de
livery of suitable materials for building; he was to pay wages and
for materials with the funds placed in his hands by the vestry, and
keep and render proper weekly accounts of such transactions, and for
his services he was to receive $125 per month.

There is no evidence directly showing that any specific time for the
continuance of such employment was expreSSly agreed upon, and
there is now a difference in the understanding of the parties upon
this question. As a general rule, in an employment at monthly wages,
without any definite time as to the continuance of service, either party
may terminate the contract at the end of a current month. This
rule will not apply when it appears from the language and other
terms of the contracts, the nature of the services, and the sur
rounding circumstances, that the parties evidently intended that the
employment should continue until the accomplishment of a definite
object. In this case the object of the parties to the contract was the
erection of a building according to certain plans and specifications.
The plaintiff represented himself as having a long and large experi
ence in such business, and had thus fully qualified himself for the
employment, and the defendants were desirous of procuring the serv
ices oia prompt, fftithful, and skillfll I superintendent, who would, as
speedily as possible, erect the edifice designed by the architect.
You can consider the evidence as to all the facts and circumstances
which attended and induced the making of the contract, in forming
your conclusion as to the mutual intent of the parties as to the time
of service which was to be rendered by the plaintiff. If you should
find that the parties contemplated the continuance of the employ
ment of the plaintiff for the entire time necessary for the completion,
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of the edifice,'and that such was their mutual understanding of the
agreement, then you will proceed to inquire whether the defendants
had sufficient legal excuse for his discharge before the work was fin·
ished. It is conceded that the plaintiff was prompt and diligent in
business, and rendered correct accounts for money expended for ma
terials and labor.

It is insisted bv the defendants that, before the contract was en·
tered into with th~ plaintiff, he made representations as to the prob·
able cost of the building, which were reasonably relied on, and were
a material inducement to his employment; and that those repre
sentations were false and fraudulent, and caused much injury and
loss. You have heard the evidence upon this subject, and if you find
that the allegation is sustained, then I instruct you that such a fraud
was sufficient legal excuse for his dismissal from service.

It is further insisted on the part of the. defendants that the plain.
tiff was not competent in scientific and mechanical knowledge and
skill to construct the building in accordance with the plans and speci
fications furnished by the architect. Upon this question of compe
tency you have heard the depositions and testimony.of several wit.
nesses on both sides, who are acquainted with the plaintiff and have
some knowledge of his qualifications as a builder. The evidence is
conflicting, and if you find, from a preponderance of evidence, that
the allegation is sllstained, then I instruct you that the defendants
were justified in discharging the plaintiff from their employment.

It is further insisted by the defendants that the plaintiff made a
material, injurious, and expensive departure from the plans and
specifications without their knowledge and consent. To this charge
the plaintiff replies that there was no material and injurious depart.
ure, as alleged; and even if he did not strictly follow the plans and
specifications, the defendants were informed of such departure, and
by continuing his employment this alleged breach of contract was
waived, and, after such condonation, was not sufficient cause for his
discharge. If a person is continued in employment after a material
breach of contract is fully known to the employer, a waiver and
condonation is presumed by the law, and such breach cannot subse.
quently be relied upon as sufficient cause for the discharge of the
employe. This presumption of law may be rebutted by evidence
showing that there was in fact no waiver, and the jury may con·
sider all the facts and circumstances in evidence, and determine
whether there was reasonable cause for delay in discharging the em·
ploye.

It is further insisted by the plaintiff that some of the defendants
very often saw the work as it progressed, and they could easily have
obtained information from skilled workmen who were engaged in
or saw the work, in regard to any departure from the plans and
specifications, and yet his employment was continued for several
months after the alleged departure. The principleB embraced in the
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legal maxim referred to by the counsel of plaintiff have no applica
tion to this case. As a general rule ~'the laws assist those who are
vigilant, not those who sleep over their rights." This maxim is
usually applied to persons seeking remedies in the courts, and it is the
foundation of statutes of limitation, but it has a more extensive sig
nification. In ordinary business transactions a person must avail
himself of his own knowledge and all means of information within
reach and easily accessible. If the truth or falsehood oia repre
sentation can be ascertained by ordinary vigilance and attention, it
is a man's own fault if he neglects to inform himself by inquiry and
investigation, and the law will not 'afford him relief from injury
caused by such neglect. This rule does not apply to a case where a
gross fraud has been perpetrated, or where a person has a right to
rely upon the statements of another in whom peculiar confidence has
been reposed. The defendants were unskilled in the work which
they had undertaken, and they employed the plaintiff, upon his repre
sentations that he had the requisite knowledge and skill, to construct
the edifice according to the plans and specifications. They reposed
special trust and confidence in him,and they had the right to rely
implicitly npon his statements in relation to his employment; and
it was bis duty to 'fully answer their inquiries and make them ac
quainted with his proceedings, and give them the benefit of all the
information which he possessed, or by reasonable exertion could have
possessed upon the subject; and there was no legal obligation reo
quiring them to seek other sources of information. If the plaintiff
misled the defendants npon these matters, or failed to give them
correct and full information upon their inquiries, then they were justi.
fied in discharging 'him from their employment.

It is further insisted by the plaintiff that at the time he entered
into the contract he reserved the right of exercising his own judg
ment and discretion in performing the work, when there was any dis-,
crepancy between the plans and the specifications, or when there
was any uncertainty about the matter. This reservation did not
authorize him to make any material departure from the plans and
specifications against the will or withont the consent of the de
fendants after they had been fully advised as to the proposed
changes. You have heard the evidence and arguments of connsel
npon the questions of fact in relation to a special contract for the
entire time that would have been required for the erection of the
building, and as to the causes for discharging the plaintiff from
employment; and, guided by the principles of law whicb I have
announced, I hope you will be able to come to a correct conclusion
on this part of the case. If you find that there was a special
contract for the employment of the plaintiff until the work entered
upon was . finished, and that· the performance of bis part of this
entire contract was prevented by his discharge from service without
legal excuse, then he is entitled to recover by way of damages $125

----------------------
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per month for such time as the evidence shows would have been reo
quired to construct the edifice. Under such circumstances as would
induce this finding it is not necessary for the plaintiff to aver and
show that he made useless efforts to have himself reinstated in em·
ployment, and was able and ready to perform the work from which
he had been improperly discharged. In this place I will not refer to
the question whether the defendants have a right to recoupment or
diminution of damages for defects in the work, and for loss and in.
jury sustained by unnecessary expenses incurred by the action of the
plaintiff as under the system of code pleading adopted in this state,
and observed and used in this court, the defendants in their answer seek
to recover such damages by way of counter.claim. I will instruct
you as to their rights in such proceeding when I come to consider
their answer. If you should find that there was no special contract
as alleged, or that the plaintiff was properly discharged, then he
cannot recover upon the first cause of action stated in his complaint.

In the second cause of action the plaintiff declares upon a quantum
meruit, and avers that he is entitled to recover the value of the work
and labor performed by him, as the defendants received and used
the benefits of his services. The defendants were obliged to receive
and use the work which had been done under thee superintendence of
the plaintiff, as it was on the church lot, and they had paid for the
materials, and for the work executed by the actual builders; and the
structure could not be abandoned or removed without great incon·
venience, loss, and expense. I am of the opinion that the plaintiff
cannot recover upon this count founded upon an implied contract.
The law will not imply a contract when there is an express one,
uniess such express contract has been rescinded, abandoned, or varied
by the consent of the parties. In this case the evidence on both
sides establishes a special contract, certain and definite in all its
terms, except as to the duration of the en1ployment, in which the
value of the services of the plaintiff is fixed by mutual agreement,
and the plaintiff cannot, upon an implied contract, obtain any other
measure of damages.

It is unnecessary to further consider this count, as the plaintiff, in
his third cause of action, claims his stipulated wages for seven months
of actual employment. The special contract, as admitted by both
parties, expressly provides that the plaintiff shall receive the sum of
$125 per month, and is only indefinite as to the time of service. In
conside~ing the first cause of action in the complaint, I stated to you
that upon a contract for wages payable monthly there is a legal
presumption that the employment was by the month, and either
party may rightfully terminate the engagement at the end of such
period. I directed you to consider the evidence as to the language
of the parties, the nature of the service, and surrounding circum.
stances, to ascertain whether this legal presumption was rebutted
by it appearing that the mutual understanding and agreement of the
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parties was that the employment should continue until the edifice was
completed. If you find that there was such an entire contract, then
upon this third cause of action I instruct you that the plaintiff is en.
titled to recover his stipulated wages for seven months, and his neg·
lect to call for monthly payments in no way impaired this right.
The services were performed for that period, and they were of value
to the defendants, and of benefit in the subsequent construction of
the edifice.

I will now proceed to consider the legal right of the defendants to
recover damages under their counter-claim, which is in the nature of
a cross-action. They aver that before they employed the plaintiff he
was fully advised of the amount of funds which they had on hand
and could reasonably anticipate for the purpose of erecting the build.
ing; and also of the offers which had been made by Mr. Richardson
to undertake the construction, and plaintiff told them that he could
probaly save them $500 on such offers. That this representation
was reasonably relied on, and constituted a material inducement to
the contract of employment, and it was false and fraudulent, and all
the funds on hand were expended by plaintiff before all the founda
tion walls of the edifice had reached the water-table, and before a
large part of the dressed stones, mentioned in the specifications, had
been finished. When representations are made by one party to a
contract, which are material, and may be reasonably relied upon by
the other party, and such representations are false and fraudulent,
and cause loss and injury, the party thus deceived is entitled to re
cover damages for the loss and injury sustained. You have heard
the' evidence upon this subject, and if it supports the allegation you
should return a verdict for the defendants, assessing the damages in
accordance with the loss and injury sustained, as shown by the evi
dence.

The defendants further insist that the plaintiff, before his employ
ment, assured them that he was fully competent in knowledge, ex
perience, and practical skill to construct the building according to
the plans and specifications of the architect; and that, without
their consent or approval, he willfully or ignorantly made material
departures from such plans and specifications, which made the foun
dation walls insecure, and caused a much larger expenditure in
construction than was contemplated by the architect; that the plans
and specifications required that the walls should be bound together
by bond-stones placed at certain distances from each other, and
pa.ssing entirely through the wall, and that the walls should be built
with uncoursed rubble-stones laid in horizontal lines and vertical
joints; that the plaintiff used no such bond-stones, and the outside
of the wall was built of ashlar stones of uniform thickness, cut, and
dressed smoothly in bed and joints, and laid in continuous courses ;
and that the walls were rendered less secure, and the cost of material
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and labor was far more expensive, than contemplated in the specifi
cations. You have heard the statements and explanations of the
plaintiff. Several intelligent and experienced builders and artisans
have, in their testimony, explained the terms of art used in the plans
and specifications, and, after a careful examination of the work, they
have given you their opinion upon the matters in controversy. Al
though taere is some conflict in the testimony, I hope you may be
able to understand the subject, and correctly decide the questions of
fact involved. If you find that the plaintiff departed from the plans
and specifications without the consent or approval of the defendants,
and such departure rendered the foundation walls insecure, and caused
greater expense in the work than was contemplated by the architect,
then the defendants are entitled to such damages as the evidence
shows that they sustained by reason of defective work and increased
expenditures.

The pleadings and trial in this case have been conducted in ac
cordance with the mode of procedure provided in the Code system of
this state, and there are substantially cross-actions between the par
ties. If you find that one party alone is entitled to recover, you
will so render your verdict; but if you should think that the plaintiff
has sustained the allegations of his complaint, and the defendants
have proved their counter-claim, then you will assess the amount
to which each party may be entitled, and deduct the less sum from
the greater, and render your verdict for the party in whose favor the
balance may appear.

MISSOURI RIVER, F. S. & G. R. Co. v. UNITED STATES.

(Circuit Court, W. D. Mi88ouri, W. D. January, 1884.)

1. INCOME TAX-CORPORATIONS-PERIOD FROM AUGUST 1,1870, TO JANUARY I,
1871.

The casl' of Blake v. Nat. Bank, 23 Wall. 307,320, followed, which held that
corporations were not exonerated from the payment of income tax during the
last five months of the year 1870.

2. ACTION TO RECOVER TAXES-DEDUCTION OF OVERPAID AMOUNTS.
In a suit by the United States for the recovery of taxes, the defendant Is en

titled to a deduction of any amount admitted by the plaintiff to have been pre.
viously overpaid, even though there is no plea of offset

Error to the District· Court.
The United States brought suit in the court below to recover of the

Missouri River, Fort Scott & Gulf Railroad Company the sum of
$19,474.93, claimed as due for taxes, under the revenue laws, as
income tax upon the earnings of said company for the year 1870.
The case was heard by the court without a jury, upon an agreed
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statement of facts, from which it appears that the gross receipts of
said company for the 12 months ending December 31, 1870, were-

$1,199,220 58
That the expenses for the same period were 707,222 18

Leaving net earnings, $491,998 40

It also appeared that said company had overpaid the taxes due
on gross receipts for that Y9ar the sum of $209.50, but that it had
paid no tax for that year upon the undivided net earnings during
said year. The court found for the plaintiff for the whole amount
claimed, ~md rendered judgment accordingly. The said railroad com
pany, defendant below, brings the case here and assigns errors, as
stated in the opinion.

Wallace Pratt, for plaintiff in error.
Wm. Warner, U. S. Atty., for defendant in error.
MCCRARY, J. The errors assigned are (1) that the district court

erred in finding the sum of $5,124.98 due from the railroad com
pany to the United States for taxes on net earnings from August 1
to December 31, 1870; (2) that the district court erred in not de
ducting from the amount it found due the sum of $209.50, over
payment by the railroad company upon the taxes upon its gross re
ceipts for the year 1870.

As to the first assignment, it presents a question which was settled by
the supreme court in Blake v. Nat. Banks, 23 Wall. 307, 320. In that
case, as here, it was insisted that, by oversight or otherwise, congress
omitted to impose an income tax upon corporations from August 1,
1870, till January 1,1871; that there was a hiatus of five months, so
far as corporations were concerned, while as to individuals the tax
was imposed for the entire year. This contention is expressly over
ruled by the case cited, and requires no discussion here.

As to the second error assigned, I think it ought to be sustained.
The government agreed upon a statement of facts which became th'l
only evidence in the case. That statement shows upon its face an
overpayment to the government by the company npon one item of
$209.50. True, the government does not expressly agree to credit
this sum upon the remaining claim against the company, but it does, in
effect. agree that the court shall determine from the facts stated what
sum. if any, is due. It is not a question as to the force and effect of
a certified statement of account under the act of congress on the sub
ject. The question is, what judgment is the United States entitled to
upon the facts admitted? And the answer must be that the United
States is entitled to the amount of tax due, less whatever sum has
been paid. Nor is it necessary that the company should plead an
offset. The government is bound to prove the amount due, and if in
making proof it shows affirmatively that it has received into its tr£3.S
ury a partial payment, the court will take that fact into account.
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The judgment is reversed, and remanded to the district court with
direction to render judgment' for the United States for the sum here
tofore found due, less the sum of $209.50 overpaid, as above stated,
and interest thereon.

SENSENDERFER 'V. PACIFIC MUT. LIFE INs. Co.

(Cz"rcuz"t Oourt, W. D. Missouri, E. D. November Term, 1882.)

LIFE INSURANCE-POLICY TAKEN OUT FOR THE BENEFIT OF A. (''REDITOR-PROOF
OF Dl!.ATH-NATURE OF EVIDENCE.

Absence of a person alone does not raise a presumption of his death j but
such absence, in connection with surrounding circumstances, such as the
failure by his family and friends to learn of his whereabouts, his character, and
business relations, together with the fact that he was last known to be seen
near the place where a murder is supposed to have been committed, and the
reputation in his family and with his friends that he is dead, creates a very
strong presumption of death. the law being satisfied with less than certainty.
yet requiring a preponderance of proof. On the other hand. evidence to over
come the plesumptJOn of death, that the party supposed to be dead was in a
financial condition which might have induced him to abscond, or that he was
a speculator, or visionary, in his husiness or trades, is all proper evidence to be
considered by the jury in establishing the fact.

At Law.
S. P. Sparks and L. a. KmuthoJf, for plaintiff.
William McNeall Clough, for defendant.
KREKEL, J., (charging jury.) The plaintiff, William Sensenderfer,

sues the Pacific Mutual Insurance Company on a policy of insurance
issued by the Alliance Mutual Life Insurance Society to said Sensen
derfer on the life of John La Force. It is claimed by plaintiff, Sensen
derfer, that the Pacific Mutual Life Insurance Company is liable to
him, because it has assumed to become responsible for the company
which issued the policy, under a contract between the Alliance Mu
tual and the Pacific Mutual, read in evidence, and you are instructed
that if the policy issued by the Alliance Mutual, and the contract be
tween it and the Pacific Mutual, are found to be true and genuine,
the Pacific Mutual is liable for the policies of the Alliance Mutual
under the conditions and limitations hereinafter stated. La Force
had a right to insure his life for the benefit of a creditor; and if you
are satisfied from the testimony that La Force was indebted to the
plaintiff, Sensenderfer, at the time the policy was issued, Sensen
derfer has a right to recover thereon under the conditions hereinafter
stated. The plaintiff, Sensenderfer, under the provisions of the pol
icy, was bound to make satisfactory proof of the death of La Force,
the insured, and it is this which constitutes the real issue in the case,
the ddendant company claiming that the proof of death is not satis
factory. This proof-the proof of the death of La Force-the plaintiff,



SENSENDERFE!l V. PACIFIC HUT. LIFE INS. CO. 69

Sensenderfer, is bound to make, and he cannot recover on the policy
sued on unless he satisfies you by a preponderance of evidence that
La Force is dead, and that he died priorto the first day of December,
1877'. The policy sued on requires the annual premium to be paid in
advance,-and the proof shows that the said premiums have been paid
up to the first of December, 1877,-so that if La Force died after that
day, the policy had by its terms been forfeited, and no recovery could
be had therein. If La Force is still living, or if the plaintiff, Sensen
derfer, has not satisfied you by a preponderance of evidence that he
is dead, and that he died prior to the first of December, 1877, the
plaintiff cannot recover, and your verdict should be for the defendant.
As already stated, the plaintiff, Sensenderfer, has to prove to your
satisfaction that La Force is dead, and that he died prior to the first
day of December, 1877'. By proof to your satisfaction is meant that
when you come to weigh and balance the evidence, as to the proba
bility of La Force having been alive. or dead before the first day of
December, 1877, your mind shall arrive at the conclusion of his
death; the law is satisfied with less than a certainty, yet requires a
preponderance of proof establishing the fact of his death.

There are two theories regarding the life or death of La Force sug
gested by the testimony and in argument: The first, the theory of
plaintiff, is that La Force is dead, as shown by reason of his con
tinued absence; the failure to learn of his whereabouts; the attrac
tion of his family and his not returning to it;. his business relations;
La Force's character and standing; and his being at or near the place
where a murder is supposed to have been committed about the time
of his (La Force's) disappearance. Each of these suggestions should
be carefully examined by you, under the evidence and the allusions to
them by me, and are intended to guide you in their consideration.
Absence alone cannot establish the .death of La Force, for the law pre
sumes that an individual shown to have been alive and in health, at
the time of his disappearance, continues to live, following in that
particular the presumptions acted on in the daily affairs of life.
While the death of La Force is not to be presumed from absence
alone, it is yet a circumstance which should be taken into considera
tion, with other evidence in the case, and the conclusion of life or
death arrived at from the whole facts and circumstances, including
his continued absence. The length of absence is an important ele
ment in estimating the weight of this evidence, which increases or
diminishes in importance when received in connection with the effort£.
made to ascertain his whereabouts or death.

There is evidence before you as to the family and social relation
of La Force, which is not to be overlooked. There is also testi
mony as to La Force being in a neighborhood when a murder is sup
posed to have been committed. The testimony bearing thereon, and
the disappearance of La Force about the same time, is to be care
fully considered by you so far as it bears upon the question of La
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Force being the murdered man, if a. murder occurred. If, from the
testimony in the case, you shall come to the conclusion that La Force
was exposed to any extraordinary danger, it should have due weight
in arriving at the fact of his death. The reputation in the family, of
tlle dea:th of one of its members, is proper evidence for you to con
sider, but not the opinion of anyone. You bave thus an outline of
the evidence which the plaintiff claims establishes the fact of the
death of La Force,-that is, that the probabilities of his death are
greater than that he is living. If you shall come to this conclusion,
your verdict should be for the plaintiff.

To weaken or destroy any presumption tending to' establish the
death of La Force, the defendant has introduced testimony and pre
sents arguments, such as that La Force's financial condition may
have induced him to abscond. This is proper testimony for you to
consider. In this particular the disposition of La Force as a specu
lator on 8, larger or smaller scale, whether visionary or otherwise, in
his trades, his being emharrassed, or in good financial circumstances,
come in for consideration, and should receive such at your hands.
Whatever bearing the testimony or the circumstances of the case pre
sent, calculated to weaken or destroy the probabilities of the death of
La Force, introduced by the defendant, should be carefully consid
ered by you in connection with the testimony introduced by the plain
tiff in support of the conclusion of his death. If, in thus weighing
the testimony and circumstances of the case for and against the prob
abilities of La FDrce's death, you shall come to t.he conclusion of the
death of Ll,l. Force, prior to the first of December, 1877, you should
find the issues for the plaintiff; otherwise for the defendant. In case
you find the issues for the plaintiff, you will allow him the amount
stipulated in the policy, together with interest at 6 per cent. from the
date of beginning this suit. If you find the issues for the defendant,
you will so state in your verdict. •

KELLOG and others v. RICHARDSON.

(Circuit Court W. D. Mi88ouri, E. D. April Term, 1883.)

L ATTAOHMENT-WIrnN CREDITOR MAY RESORT TO-UNDER THE MISSOURI STAT
UTES-ASSIGNMENT LAW OF MISSOURI.

Under the Missouri statutes a creditor may obtain an attachment against the
property of his debtor on the affidavit that the debtor has conveyed and as
signed or disposrd of hi~ property and effects, so as to hinder and delay his
creditors, or is about to further fraudulently convey, assign, and dispose of the
same with such intent. In order to maintain such an attachment it is not nec
essary to prove the act of the debtor to be fraudulent in fact; it is fraudulent
in law if it hinders and delavs creditors in the collection of their debts.

2. ASSIGNMENT UNDER LAW OF MISSOURI.
A debtor, under the laws of Missouri, may prefer certain creditors to others,

by mortgage or deed of trust in part or all of his property, but he cannot make
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such a preference in an instrument Or instruments by which he disposes of the
whole of his property at one and the same time. Such an act would be 3 vb'
tual declaration of insolvency and would bring the debtor under the assiJl:n
ment law, which requires a distribution of the property of the failing debtor
for the benefit of all the creditors in proportion to their respective claims.
Neither can a debtor in failing circumstances, and unable to pay all his debts,
convey his property in trust, and reserve to himself any benefit.

At Law.
John A. Gilliam and C. W. Thrasher, for plaintiffs.
Goode IX Cravens, for defendant.
KREKEL, J., (charging jury.) Aside from the ordinary mode of

collecting debts by suit and summons, the laws of Missouri in cer
tain cases provide that a creditor may attach the property of his
debtor, and thns secure the collection of his debt. There are 14
different causes mentioned in the Missouri statute, for which an at
tachment may issue. Under two of them,-the seventh and ninth,
-the plaintiffs in this case have sued out their attachment; they
have made affidavit as required in the provision of the law; men
tioned that they had good reasons to believe, and did believe that
defendant, Richardson, had fraudulently conveyed and assigned and
disposed of his property and effects so as to hinder and delay his
creditors; and that he is about to further fraudulently convey, assign,
and dispose of his property and effects so as to hinder and delay his
creditors. After the making of the affidavit and filing their bond, the
plaintiffs were entitled to and obtained their attachment, under which
they seized the property of the defendant, Richardson. The law
provides that the facts sworn to by the plaintiffs to obtain their at
tachment, may be denied by the defendant under oath, and when so
denied, the plaintiffs are bound to prove the existence of the facts
alleged by them as ground of the attachment. This is what has been
done by Richardson; that is, he has denied, under oath, that the
facts set out in the affidavit of plaintiffs are true, virtually saying
that he did not fraudulently convey, assign, or dispose of his prop
erty, nor was he about doing so, for the purpose of hindering and
delaying his creditors in the collection of their debts. It is not
denied that Richardson conveyed his property, but he says he did
not do it fraudulently and for the purpose of hindering and delaying
creditors in the collection of their debts. By hindering and delaying
creditors in the collection of their debts is meant the doing of an illegal
act which causes or presents an obstacle in the collection of the debt
by a creditor. The act done by the debtor may not defraud the cred
itor in fact, and yet be fraudulent in law, because it hinders and
delays creditors in the collection of their debts. Thus, for instance,
a debtor may have property more than sufficient to pay all his debts,
yet if he puts his property out of his hands so that it cannot be
reached by the ordinary process in law, it is hindering and delaying
in the eyes of tbe law, and a legal fraud. Sucb hindering and de.
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laying of creditors in the collection of {hir debts, the law denounces
and treats as a fraud.

Having thus given you the law regarding fraudulent conveyances
for the purpose of hindering and delaying creditors, I proceed to de
fine the right which a failing debtor has to deal with his property.
Under the laws of Missouri a debtor has a right to select among his
creditors, if he cannot pay all of them, whom he will payor secure,
in other words, whom he will prefer, but he cannot make such a pref
erence in an instrument or instruments by which he disposes of the
-whole qf his property at one and the same time. Such instrumentf'i
fall within the provisions of the assignment law of Missouri, which
provides that "every voluntary assignment of lands, tenement, goods,
chattels, effects, and credits made by a debtor to any person in trust
for his creditors, shall be for the benefit of all the creditors in pro
portion to their respective claims," Under this provision of law a
merchant may give a lllortgage or a. deed of trust in part or all of his
property, to secure one or moreof his creditors, thus preferring them, but
he cannot convey the whole of his property to one or more creditors anil
stop doing business. Such turning over and virtually declaring in
solvency brings the instrument or act by which it is done within the
assignment law of Missouri, which requires a distribution of the prop
erty of the failing debtor for the benefit of all the creditors in propor
tion to their respective claims. Such is the declared policy of tht,
law; it places all creditorl3 upon an equal footing. The law furthe!
is ,that no debtor in failing circumstances, and unable to pay all hib
debts, can convey his property in trust and reserve to himself any
benefit. You are therefore instructed that if you find from the testi
mony that Richardson, in the instrument in evidence called a mort·
gage, conveyed more property than was necessary to pay the claims
secured and provided, as the conveyance in this case does, for the de
livery back of the balance of property not needed to pay the preferred
creditors, to himself, such a reservation in the deed makes it void
as to creditors not secured thereby, and hinders and delays them
in the collection of their debts. You will remember the evidence as
to the amount of claims secured, about $4,500, and the value of
the property conveyed by the mortgage, estimated at $9,000. Rich
ardson could not legally convey his stock of merchandise to certain
preferred creditors, have them sell the property, pay themselves, and
return the balance of the prc-eeeds or property to him. Such con
veyance and holding under it by the preferred creditors would amount
in thii case to a withdrawal of the property conveyed from the reach
of creditors, and constitute a fraudulent conveyance for the purpose
of hindering and delaying creditors, and fully justifying you in find·
ing the issue for the plaintiffs, and you are instructed to do so if th...,
facts are found by you as stated.

The time during which the sale by the preferred creditors is to be
made is another matter to which your ;:,ttbJltion is specially directed.
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The law. is that even though the conveyance by which the transfer is
made be otherwise valid, yet, if by virtue of its provisions the deal
ing with the property is such as necessarily delays creditors in reach
ing any remainder or surplus by creditors not secured, such a delay
is 3, hindering and delaying ,of creditors, and fraudulent in law. Cred
itors are entitled to their pay when due. A reasonable time to dis
pose of the property conveyed may be taken, but it must not be with
a view of earning profits and making gains. You are, therefore, in
structed that if you shall find from the testimony that the property
conveyed by Richardson to the preferred creditors could be disposed of
in less time than provided for in the deed of trust, and without serious
loss, in such case it hinders or delays creditors. It is no answer to this
to say that creditors may resort to extraordinary remedies to reach the
property conveyed and not needed to pay preferred creditors. The
debtor has no right to compel creditors to resort to any of the extra
ordinary remedies alluded to in the argument of counsel. The con
veyance in this case provides that the preferred creditors may sell the
property conveyed at retail for two months and more, then advertise
twenty days, and sell at public auction. It also provides that the
creditors may hire clerks, pay store rents, and report monthly all their
doings for Richardson. But for the fact that the conveyance does
not set out the value of the property conveyed, the deed would be de
clared void as a question of law. If the property conveyed by Rich~

ardson to the preferred creditors was less in value than necessary to
pay them, it might be a question as to whether such a condition as the
one made for the sale, of the property contained in the conveyance in
evidence would not be valid. In this case Richardson made a general
assignment afterwards, thereby showing that in his view at least, there
was an overplus. On this branch of the case you are instructed that
if you find the value of the property so conveyed by Richardson to the
preferred creditors greater than the debts secured, and further find that
Richardson intended that the property should be disposed of at retail,
and that the property not needed to pay preferred creditors should
be returned to him, you should find the issue for the plaintiffs.,

NEW HAMPSHIRE LAND Co. 'V. TILTON and others.

(Circuit Court, D. New Hampshire. January 11,1884.)

1. FOREIGN CORPORATION-POWER TO HOLD LAND.
A corporation, even though it does little or no business in the state where It

is organized, is not necessarily incapable of holding and dealing in land in an
other state.

2. DEED-ACKNOWLEDGMENT-AFTER ExPIRATION OF AUTHORI'l'Y.
A deed executetl by a commission empowered to convey public land may be

lawfully acknowledged by the commissioners after their authority has been re
voked.
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8. SAME-How FAR ACKNOWLEDGMENT IS NECESSARY.
An unacknowledged deed is good against all persons having actual notice of

its existence.
4. SAME-UNCERTAINTY ARISING AFTER ExECUTION.

A valia deed does not become void because, by reason of the loss of a plat
referred to therein, it has become difficult to define the boundaries.

6. DEED-ESTOPPEL.
The joint proprietors of a tract of land, who have accepted other land in ex

change therefor, are estopped to deny the validity of a deed executed by a part
of them only, on behalf of all, without power of attorney.

At Law.
W. S. Ladd, A. F. Pike, D. Barnard, C. H. Burns, J. Y. Mugridge,

and Chase tX Streeter, for plaintiffs.
H. Bingham, G. A. Bingham, G. Marston, l. W. Drew, E. Aldrich, A.

S. BatclU'llor, and D. G. Remich, for defendants. .
LOWELL, J. This case has occupied some weeks in the trial, and

has, at the end, been submitted to me, as judge and jury, under the
statute. It is a land case of much importance to the parties, and to
others having similar actions now pending in the court. Notwith
standing the great mass of documentary evidence, the points in dis
pute are few and well defined. I will state first my findings of fact:

The plaintiffs are a corporation organized under the general laws
of Connecticut, Revision of 1875,_ two days before the law of that
state was modified by the act of 1880, which repealed the act of 1875.
The defendants contend that the plaintiff corporation cannot hold
lands in New Hampshire, excepting as incidental to any business
which they may carryon in Connecticut; and that a foreign corpora
tion is not authorized to deal in lands in New Hampshire as its
principalbusiness, or one chief part of its business. I find that there
was no evidence that the corporation carries on any business in Con
necticut. My ruling of law is given below.

Both parties claim under the state of New Hampshire. The plain
tiffs demand nine twenty-fourth undivided parts of the Sargent &
Elkins' grant, of about 50,000 acres, made by James Willey, land
commissioner, in October, 1831. The tract is bounded by the east
erly line of the town of Franconia, and by the same line extended
northerly to the south-west corner of the town of Breton Woods, (now
called Carroll ;) .thence by the south line of Carroll to Nash & Sawyer's
location; thence by the same to the notch of the White 'mountains;
thence southerly by Hart's location to land granted to Jasper Elkins
and others in 1830; thence westerly to the first-mentioned bounds.
The tenants claim 36 lots of 100 acres each, to which they trace a
clear paper title from the state, beginning in 1796, provided the deeds
from the state were valid and effectual.

In 1796 the legislature appointed Edwards Bucknam, John McDuffie,
and Andrew McMillan, a committee to alter and repair the 014 road
leading from Conway to the Upper Coos, and to make a new road from
that road to Littleton, with power to sell, in lots of 100 acres each, lands
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olthe state through which this new road should pass. Landswere
sold by the committee at four different public "vendues," and the
tenants claim under the fourth sale. The description of the lands in
the deeds of the second. third, and fourth sales is by ranges and lots
on a plan of Nathaniel Snow, made by order of the committee. I
find that two range lines were adopted, not precisely parallel, so that
when the lots were extended there was a gore of a triangular form
which remained ungranted. Nearly all of what is now the town of
Bethlehem was granted by this committee. The deeds are all alike,
and are carefully and well drawn, and the objections which the plain.
tiffs take to them apply to all. They may be spoken of, for con
venience, as one deed. The objections are that one of the committee
acknowledged the deed after the law appointing the commission was
repealed, and that the deed is void for uncertainty in its description
of the land. The plan of Snow, by which all these lots are described,
cannot be found at the office of the secretary of state, if it ever was
returned there, and cannot now be produced. Several copies of plans
by Snow have been introduced in evidence, coming from the families
of persons interested in the subject, but they differ from each other
in some particulars, and no ~estimony shows clearly how, and when,
and from what, they were severally copied. I find, however, as a
fact that the copy called the "Cilley plan" contains internal evidence
of having been taken from an older plan than those produced by the
plaintiffs, and that it is sufficiently proved to be considered a copy of
the original for the purposes of this ease. I find that there was an
original Snow plan by which the sales were made, and that it was
made from actual knowledge of the base lines, but not from actual
knowledge of the lines of the lots. I further find that the base lines
being given, the lots can now be laid out upon the ground. When so
laid out, the easterly part or corner will overlap the earlier grant to
Nash & Sawyer; but it is not proved to my satisfaction that the com
mittee or their surveyor knew this, but the contrary supposition is the
more probable.

The grant by Willey in 1881 was made to Jacob Sargent, Jr., Davi,d
Elkins, Enoch Flanders, Samuel Alexander, and John A. Prescott,
and they at once sold an undivided equal interest to Joseph Robbins,
so that the proprietors held by undivided sixth parts. In May,
1882, it was discovered that the road committee had conveyed away,
or was supposed to have conveyed away, in 1796, all, or nearly
all, of the upper portion (about 'one-half) of the Sargent & Elkins'
grant of 1831; and thereupon an arrangement was made by which
Willey granted the six proprietors another tract of about equal ex
tent, and allowed them $50 in money, and they made a deed of '
quitclaim, reconveying to him for the state about 23,000 acres, by
metes and bounds, in which description is embraced the lots now in
controversy, excepting lot 82, in range 18, and parts of lots 80 and 82,
in range 17. This deed of reconveyance in itspremises, or granting
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part. after the descriptien, contained these words: "Excepting and
reserving all the right and title we should have had by James Willey's
deed to us, dated October 27, 1831, of the above-described tract of
land, provided all or any part of [theJ land mentioned in the a!.Jove
named bounds has not been lawfully disposed of by the authority of
the state of New Hampshire previous to the deed given to us as above
mentioned." This reservation is referred to again in the habenduJn
and the clause of warranty. This deed, which purported to be made
by all si~ of the proprietors. was executed by two of them. for them
selves and the others. It is proved that the arrangement was made
with all the proprietors. and that they all accepted and dealt with the
land granted in exchange. The proprietors proceeded to divide the
remaining land, and to deal with it in severalty, and no claim was made
by or under them to this upper or regranted land for some 40 years
or more afterwards, when the plaintiffs' predecessors in title bought
from the heirs and devisees of some of the proprietors the nine twenty
fourth parts now demanded. As to the lot, and parts of two others,
which are not included in the description of the reconveyance, I find
that the plaintiffs never acqnired a title thereto. because they had been
divided and conveyed in severalty to third persons by the proprietors
before the plaintiffs' predecessors purch-ased their undivided interest.

I now proceed to the points of law:
1. I rule, for the purposes of this case, that the plaintiff corporation

has authority to hold and deal in lands in New Hampshire.
2. I rule that the deeds from the road committee are not rendered

invalid by the fact that one of the committee acknowledged them
after his commission had expired. A deed in New Hampshire is good,
without acknowledgment, against purchasers with notice, Montgom
ery v. Dorion, 6 N. H. 250; Wark v. Willard. 13 N. H. 389; and by
their deed of reconveyance, the proprietors of Sargent & Elkins' grant
acknowledged notice of all preceding deeds. Independently of notice.
the formal act of acknowledgment could be done after the commission
had expired. See Lemington v. Stevens, 48 Vt. 38, and for cases
somewhat analogous; Bishop v. Cone, 3 N. H. 513; Gibson v. Bailey,
\) N. H. 168; Welsh v. Joy, 13 Pick. 477; Fogg v. Willcutt, 1 Cush.
300.' .

3. The burden is on the plaintiffs to prove what lands are excepted
out of the reconveyance; and they have failed to show this.

4. If the base lines of the plan were known by survey when the
plan was made, and can now be pointed out, both of which facts I
find to be established, the deeds of the committee are not void for un
certainty. However difficult it may now be, in the confusion of the
various copies of the plan, 'to fix the exact boundaries of particular
lots, the deed of reconveyance holds good, if the lands b&d heen. once
lawfully disposed of by the state. The loss of tbe plan cannot make
d~eds void which once were good. It may be found to-morrow. The
-leeds bave been assumed and acted on as good for more than 80 years j
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and, whether a true copy of the plan can now be proved or not, the
plaintiffs have no title if these deeds were good when made. Immense
tracts of wild land have been sold by ranges and lots upon a plan;
and all the authorities agree that if the lots can be laid out upon the
ground in substantial accordance with the plan, the grants are effect
ual. Corbett v. Norcross, 35 N. H. 99; Browne v. Arbunkle, 1 Wash.
C. C. 484; Jonesv. Johnston, 18 How. 150, 154; Wells v.Iron Co. 47'
N. H. 235, 259.

5. The plaintiffs contend, and I find it to be true, that certain lots
of the fourth sale, if the Cilley plan be taken as a copy of the Snow
plan, are laid out upon land which had before been granted to Nash
& Sawyer. The argument deduced from this fact against the Cilley
copy is legitimate, because the committee cannot be supposed to have
intended to sell land which the state did not own. I have given the
argument due weight in this connection; but finding, as I do, by the
preponderance of all the evidence, that the Cilley copy is substan
tially accurate after all arguments for and against it are considered,
it merely results that the committee did undertake to grant land which
turns out to be part of Nash & Sawyer's location. This mistake can·
not vitiate the title to all the rest of the town of Bethlehem; but,
either the persons who took those lots get nothing, or all the lots abate
in proportion. It does not matter in this case which of these alter
natives is the true one.

6. Th·e deed of reconveyance is to be considered the act of all six
of the proprietors, though no power of attorney by which two of them
executed the deed for the others is produced, because, by accepting
the lands granted in exohange, they were estopped to deny thji,t they
authorized the execution of the .deed.

My verdict, therefore, is (1) that the plaintiff corporation has not
proved a title to the 36 lots in dispute; (2) that the defendants have
proved a title to the same. '

Sixty days are given the parties to file exceptiona. If the plaintiffs
except, ~he'defendants have the right to except to -ny ruling as to the
authority of the plaintiffs to hold lands in New Hampshire. .
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CRamrs MINING, MILLING & SMELTING CO. 'D. COLORADO LAND & MIN
ERA-LOO.1

(Circuit Court, D. Oolorado. January, 1884.)

1. LOCATION OF MINING CLAm-END STAKES.
The statute of Colorado (Rev. St. 630) affords no support to one who, in lo

cating his claim, fails to set the proper stakes at the end of the claim, when
the proper position for them was not inaccessible, but merelr difficult of access,
or approachable by a circuitous route. In such case the trtle will only relate
to the time when the stakes are subsequently set.

2. SAME-CHANGE OF LINES.
The locator of a mining claim cannot, after the location, change the lines of

his claim so as to take in other ground, when such change will interfere with
the previously-accrued rights of others.

8. ACTION FOR REALTy-DEFENSE.
A defendant in an action for the possession of real estate. when he claims

only a part of the tract sued fOf, must show what part he claims.
4. ALIEN-RIGHT TO LOCATE MINING CLAW.

Upon declaring his intention to become a citizen, an alien may have advan
tage of work previously done, and of a record previously made by him in lo
cating a mining claim on the public mineral lands.

6. SAME-STATE COURT MAY NATURALIZE.
The necessary oath declaratory of intention by an alien to become a citizen

of the United States may be administered in the courts of record of the state.
One who has so declared his intention to become a citizen may make a valid
location of a mining claim.

At Law.
L. B. Wheat, for plaintiff.
W. P. Thompson and T. M. Patter8on, for defendant.
HALLETT, J. This controversy arises out of conflicting locations

of mining claims on the public minetallands. At the trial plaintiff
had a verdict, which defendant now moves to set aside, on various
grounds. The errors alleged with reference to defendant's title will
first be mentioned.

Dejendant'8 title: May 12, 1881, D. E. Huyck and C. M. Collins
located the MaxhilUslode, in Pollock mining district, Summit county,
Colorado. July 8th, in the same year, they filed a certificate of lo
cation. The lode was discovered on the eastern or south-eastern
slope of a very steep mountain, and about 160 feet below the crest of
the mountain. The locators intended to lay the claim across the
mountain, 80 that one-half or more should be on the north-western
slope. At that point the mountain is almost impassable at any
season of the year, and on the eighth of July, when the survey was
made, it was thought to be wholly so. What was done towards set
ting stakes at the north-western end of the claim is described by the
8urveyor by whom the work was done, as follows:

"We then went back to the discovery cut and chained npthe mountain
some distance, when we came to a perpendicular precipice, or cliff of solid

1From the Colorado Law Reporter.
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rock, over or around which we could not climb, owing to its precipitous na
ture and the fact that the crevices in the rock, and places where a foothold
might have been had by one active enough to climb up the cliff, were filled
with snow and ice, and it was both impracticable and dangerous to life and
limb to get at the points where the stakes should be set. The side posts or
stakes were set on the boundary lines of the survey somewhat short of or
below the middle of the claim, and the end posts were placed further on, in
eonspicuous places, as near the side boundary lines as we could find places to
put them. With my instrument I took the direction of the proper places of
the upper end and side posts, and calculated the distances between the places
where we did set them and their proper places, and marked its distance and
direction from its proper place on each stake. The two middle side stakes
and the two end stakes were set in such a way as to be evident and most
likely to attract the attention of anyone going up the gulch, and were within
plain view of anyone coming to the edge of the precipice above and looking
down."

At the time of this survey there was a practicable trail at no great
distance south, and a wagon road some miles north, upon either of
which it would have been possible to go to the other side of the moun
tain for the purpose of setting the north-western end stakes. And
later in the season it was possible to pass over the mountain at the
place where the Maximus claim was located, or very near that place.
The same surveyor surveyed another location, called the Bernadotte,
which covered a part of the Maximus territory, for the same parties,
on the thirtieth day of August in the same yea~. With reference to
the matter of getting over the moun'tain at that time, he testified as
follows:

"This survey was made much later in the season than the other, and the
difficulties of snow and ice which we had encountered in surveying the Max
imus did not then exist, and we were able to climb up to the top of the ridge
,and set the end stakes in their proper places."

Because of the difficulty or impossibility of getting over the moun
tain on the line of the Maximus claim on the eighth of July, when
the survey was made, no stakes were set at the north-western end of
the claim. In lieu thereof, witness stakes were placed on the south
~astern slop€3 of the mountain, as described by the surveyor in his
testimony quoted above. The north-western end of the claim was
not inaccessible from that side of the mountain. The stakes were
properly set at that end of the claim in August,1882, and it is not
elaimed that the point was then or at any time inaccessible, except
.as to the matter of getting over the mountain in a direct line from
the discovery cut. Upon these facts a question was presented at the
trial whether the Maximus claim was properly mark.ed on the surface
at the north-western end in July, 1881, or at any time before August,
1882, when a survey for patent was made, and stakes were properly
set. Defendant relies on a statute of the state, (Rev. St. 630,) in
these words: '

"Where in marking the surface boundaries of a claim, anyone or inore of
such posts shall fall by right upon precipitous ground, where the proper plac
ing of it is impracticable, or dangerous to life or limb, it shall be legal and
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valid to place any such post at the nearest practicable point, suitably marked
to designate the proper place."

But the act affords no support to the defendant's position. It reo
lates to the matter of setting stakes where the point or place where
they should be set is inaccessible, and not to such circumstances as
were shown in the evidence. The locators of the Maximus claim
could have reached the north·western end of the claim, at the date
of the location, by routes which, although circuitous, were entirely
practicable; and later in the season they could have passed over the
mountain at the very place where the claim is located. To hold such
marking of boundaries to be sufficient wonld be to disregard the act
of congress (section 2324) and of the state (Rev. St. 630) which
manifestly require something more. Upon full argument and mo,·
ture consideration, the ruling at the trial that the Maximus claim
cannot have effect on the north·western side of the mountain before
the date of the patent survey in August, 1882, when the stakes were
properly set, seems to be correct. Defendant also asserts title to
some part of the ground in dispute under another location called the
Bernadotte, made in the latter part of August, 1881. No question
was made as to the manner of setting the stakes on this location, Lut
there was a controversy as to the situation of the discovery cut with
reference to the side lines of the claim, the existence of a lode therein,
and perhaps some other matters. During the trial but little atten.
tion was bestowed on that location, but at the close counsel for de.
fendant proposed to discuss its validity before the jury and to ask a
verdict for some part of the ground in dispute on that title, and he
now complains that he was not permitted to do so.

The ruling of the court in respect to that matter was founded on
a change in the location at the time of the Esurvey for a patent in
August, 1882, which as to the ground in dispute, was supposed to
defeat the earlier location in 1881. In the first location of the .Max
imus and Bernadotte, in the year 1881, they were relatively to each
other and the crest of the mountain in the position showll in dia
gram, A.

In the survey for patent in August, 1882, the Maximus was carried
something like 190 feet in a south-easterly direction, so as to give it
greater length on the south-eastern slope of the mountain, and less
on the north-western slope; and the general direction of the claim
was changed so as to carry it over on plaintiff's claim a distance of 30
teet more than was previously covered by it. The Bernadotte claim
was cballged to the north-easterly side of the Maximus and parallel
with the latter, so as to make them uniform in length and direction.
The relative position of these claims thus changed is shown in dia
gram, C. And the position of the claims as originally located and in
the survey for patent, together with plaintiff's claim, the Nova Scotia.
Boy, is shown in diagram, B.

The most that can be demanded on behalf of the Bernadotte claim
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IS, that the territory embraced in the original and amended locations
of that claim, and which is also within the lines of plaintiff's location,
shall be regarded as subject to and held by defendant under the first
location certificate. Where rights have accrued to others in respect
to some part of the territorl. covered by the location, and the change
of lines is radical and complete, as in this instance, that proposition
may be open to discussion. But conceding it to be indisputable,
there was no evidence that any part of the ground in dispute was
in that situation. It is true that in some of the plats used by the
witnesses, a small triangular piece of ground appeared to be covered
by the original and amended locations of the Bernadotte, and in

plaintiff's location caIled the Nova Scotia Boy, No.2. It is so repre
sented in the diagram last above mentioned. But no description of the
place was given, and the jury would not have been able to define the
tract if required to do so. A party must alw.aysshow the nature and
extent of his demand, and where, as in this case, it is real estate
and a part of a larger tract claimed, he must show what part. Fail
ing in that respect, defendant was not entitled to go to the jury on the
first location of the Bernadotte, nor on the first location of the Max
imus, for want of boundary stakes, as already explained. The jury
was correctly instructed that the Maximus and Bernadotte location!!
could have no earlier date than that of the survey for patent in Au·
gust, 1882, and the question to be determined was whether the plan.

v.19,no.2-6
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tiff's title to the Nova Scotia Boy, No.2, had then accrued by the pre·
vious performance of all acts necessary to a valid location.

Plaintiff's title: The first work on the Nova Scotia Boy, No.2, was
done in 1879 by Benjamin T. Vaughn, the locator of the claim, who
was an alien. A discovery shaft or cut, as required by the statute, .
was not made in that year, however, and it became a question through
out the trial whether such work was done at any time before suit.
Plaintiff offered evidence tending to prove that the work was com
pleted in 1880, and annual work was done on the claim in the years
1881 and 1882. This was denied by witnesses for defendant, and
the matter was contested before the jury in the usual way. As al·
ready stated, Vaughn, who located the claim, was an alien, and it
was shown that he declared his intention to become a citizen in a dis
trict court of the state, May 30, 1881. Defendant objected that he
was not qualified to make a location in the year 1880, when the claim
was said to have been located; nor was he so qualified at any time
hefore the discovery of the Maximus lode by defendant's grantors on
f,he twelfth day of May, 1881. As to the declaration of Vaughn of
his intention to become a citizen, a court of the state was not compe
tent to receive it. Defendant maintained that authority to naturalize
an alien could not be exercised by any state tribunal, and it resides
only in the federal courts. To this plaintiff replied, that anyone,
citizen or alien, may make a location, and the competency of the latter
cannot be questioned except by the governm~nt. Alocation by an alien
who has not declared his intention to become a citizen shall be main
tained until the government avoids it. These propositions, renewed
with some energy on the motion for new trial, do not demand much
consideration. If Vaughn was not qualified to make a location be
fore May 30, 1881, his declaration of that date made him so. And
as defendant's right, whatever it may be, to the ground in contro-

, versy accrued long after that time,Vaughn's prior incompetency can
not avail. The only doubt touching that matter is whether, on de
claring his intention to hecome a citizen,Vaughn could have advantage
of what he had previously done towards locating the claim, and as
to that, assuming that no other claim to the ground had intervened,
no reason is perceived for denying his right to the fruits of his labor.
Indeed, it may be contended that he should hold, from the first act
done, his qualification to locate a claim, beginning with his declared
purpose to enjoy the bounty of the government. But weare not con·
cerned with that inquiry in this case. It is enough to say that Vaughn
became qualified under the act of congress, in May 1881, and that
what he had then done towards locating the claim should accrue to
him as of that date.

The authority of courts of record in the several states, under the
act of congress, (Rev. St. 2165,) to confer the right of citizenShip, has
been accepted in practice and recognized without discussion by courts
Rince the act was passed. Campbell v. Gordon, 6 Cranch, 176; Stl1rk
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v. Chesapeake Ins. Co. 7 Cranch, 420; Lanz v. Randall, 4 Dill. 425.
A discussion of the question in a court of original jurisdiction at this
time would seem to be unnecessary. If defendant wishes to deny the
power of congress to confer such jurisdiction On courts of states, the su
preme court is a more appropriate forum for the discussion. The posi
tion of the plaintiff, that an alien who has not declared his intention to
become a citizen may make a valid location of a mining claim, finds
no support in the statute. Rev. St. 2319. But this also was an im
material question at the trial, since Vaughn was held to be qualified
after his declaration of intention to become a citizen in May, 1881,
and the jury supported his title as having become full and complete
prior to August, 1882.

The motion will be overruled.

COLLINS, Adm'r, t1. DAVIDSON.

(Oircuit Oourt, D. Minnesota. December 7, 1883.)

1. CoNTRmUTORY NEGLIGENCE.
A peraon cannot recover for injuries sustained by reason of the negligence of

another, when he has himself been guilty of negligence, but for which the mis
chance would not have occurrred.

2. SAME-SUDDEN FRIGHT.
Imprudent conduct growing out of sudden fright is chargeable to the. per

sob whose negligence gave rise to the alarm.
3. ACTION FOR INJURIES CAUSING DEATH-MEASURE OF DAMAGES.

Damages, in an action by personal represen tatives for injuries causing death,
are measured by the pecunialy loss, including the deprivation of future pe
cuniary advantage occasioned thereby to those who take the benefit of the
judgment '

At Law.
E. M. Card, for plaintiff.
C. K. Davis and Williams e:t. Goodenow, for defendants.
M<lCRARY, J., (charging jury.) This suit is 'brought by the plaintiff,

as administrator of the estate of Frank Collins, deceased, to recover
damages for personal injuries causing the death of said Frank Col
lins, which injuries, as plaintiff alleges, were caused by the negli
gence of the defendant or his agents. The suit is brought under and
by virtue of the provisions of section 2 of chapter 77 of the Statutes
of Minnesota, which is as follows: '

.. When death is caused by the wrongful act or omission of any party, the
personal representatives of the deceased may maintain an action, if he might
have maintained an action, had he lived for an injury caused by the same
act or omission; but the action shall be com~enced within two years after
the act or omission by which the death was caused.. The dat;Dages thereon
cannot exceed five thousand dollars, and the arnount recovered is to be for the
exclusive benefit of the widow and next of kin,tOb'e distributed to them in
thesaIlle,proportions as the personal property olthe deceased person:'
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The deceased, Prank Collins, came to his death by reason of a.
collision between the steam-boat Centennial and a small boat or skiff
of which he was one of the occupants, at or near Lake City, un the
Missisippi river, in this state, on the twelfth day of June, 1882. It
is admitted that the defendant was at the time of the accident the
ow~er, master, and captain of the said steamer, Centennial, and that
at said time and place he and his agents and servants were navigat
ing the said steam-boat. The plaintiff alleges that the collision, and
consequent injury and death of the deceased, were caused by the
wrongful a<)t of the defendant, his agents and servants, in negligently
running the said steam-boat upon the small boat aforesaid. This
allegation is denied by the defendant, and this question, to-wit, was
the defendant, through his servants and agents, guilty of negligence?
is the first question for your consideration.

It was the duty of the defendant, and his agents and servants in
charge of said steamer, to' exercise ordinary care and prudence to
avoid injury to persons in other boats or vessels in the river, and to
avoid collision with other boats and vessels. A failure to exercise
such care and prudence would be negligence, within the legal defini·
tion of the term. Negligence is the want of ordinary care; that is to'
say, the want of Buch care as a person of ordinary intelligence and
prudence 'Would exercise under the circumstances. If you find from
the evidence, and upon due consideration of all the facts and circum
stances shown thereby, that the persons in charge of the steamer Cen
tennial were guilty of negligence within the rule as I have stated it,
and that such negligence was a cause of the collision which resulted in
the death of Frank Collins, then it will be your duty to find for plain
tiff, unless you further find that said Frank Collins, or some of those
in the small boat with him, were also guilty of negligence which con
tributed to-that is, had a. share in causing-the collision. And in
considering this question of contributory negligence you will be gov
erned by the same rule as to what constitutes negligence that I have
already given you; that is to say, the deceased, and those in the
boat with him, were bound to use ordinary care and prudence in order
to avoid the danger of collision, or such care as a person of ordinary
intelligence and prudence would have exercised under the same cir
cumstances,and a failure to do so would be negligence; and if it con
tributed to the injury it would be contributory negligence, !1nd would
defeat the plaintiff in the present action. It was the duty of .the per
sons in charge of the steamer to keep a lookout and to avoid collision
with the small boat, if by the exercise of ordinary care and diligence
it was possible to do so. It was also the duty of Collins and the
other persons with him in· the small boat to look out for passing
steamers a.nd to keep out of the way of such steamers, if by the ex
ercise of ordinary care and diligence they were able to do 80. A
~ailure of the persons on the steamer to perform this duty will, if
proved, amount to negligence; a failure of the persons in the. small
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boat to perform this duty will, if proved, amount to contributory
negligence. You will see, therefore, that you are to inquird and de·
cide upon the evidence before you, and in the light of these instruc
tions, these questions: (1) Were the servants and agents of the de
fendant who were in charge of the steamer guilty of negligence, which
caused, or was one of the causes of, the collision? (2) If this ques
tion is answered in the affirmative, then was the deceased, Frank
Collins, or any of the persons in the small boat with him, guilty of
negligence which contribute to the collision and injury?

If you decide the first question in the negative, you need not con·
sider the second, because the plaintiff's case must fail if the negligence
of the defendant's agents and servants is not established. But if you
decide the first question affirmatively, then you must consider the sec
ond, because the plaintiff cannot recover if the alleged contributory
negligence has been established. In other words, in order to recover,
the plaintiff must establish the negligence of defendant or his
agents, and you must also find from the evidence that the deceased
and those in the small boat with him were free from contributory neg
ligence. By going into the small boat with the other persons on board
of it, the deceased subjected himself to the consequences of their neg·
ligence, if any, in the control and management of the said boat.

In considering the question of the negligence of the persons in charge
of the steamer, you will inquire whether the pilot saw or conld have
seen the small boat in time to avoid a collision; and if so, whether
ordinary care was used to avoid such collision. And in this connec·
tion you will consider the question whether the course of the steamer
was directly towards the small boat, or so far to one side as to have
avoided the danger of collision, if the small boat had not been moved
towards the line upon which the steamer was proceeding. In consid·
ering the question of contributory negligence, you will inquire, in the
light of the evidence, whether, in the effort to lift the anchor by some
one on the small boat or by any other means, the small boat was
moved towards the line upon which the steamer wasadvancing, and if
so, whether such movement of the small boat was negligence and con
tributed to the collision; or, in other words, whether, bt,t for such neg·
ligentmovement, if there was such, the collision would have occurred.
In the light of all the evidence, and with special reference to these
inqniries, you will determine the material question of fact all to neg
ligence and contributory negligence, upon which your verdict must de
pend. In considering the evidence, you will bear, in mind that the
question, what is negligence? depends in some degree upon the cir
cumstances of the particular case under consideration. Thedegree
of care to be exercised depends upon the nature of the duty being
performed and the extent of the danger attending the situation. The
greater the danger, the greater the care required. A person having
control of the machinery by which a steam.boat is prop~lled and
guided, is bou:p.d to use such care to awid cqllision with other vessels
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as ordinary prudence would suggest. And so a person occupying a
small boat in or near the usual channel of passing steamers, should
use like care and caution. In the case of sudden and unexpected
peril, endangering human life and causing necessary excitement, the
law makes allowance for the circumstance that there is little time for
deliberation, and holds the party accountable only for such care as
an ordinarily prudent man would have exercised under these circum
stances.

If the defendant was guilty of negligence in running his boat in a
direction to bring him into collision with, or dangerously near to, the
small boat, and if, by reason of such negligence, the persons in charge
of the small boat were suddenly and greatly alarmed, and rendered
for the moment incapable of choosing the safest course, then if what
they did was the natural result of such fright and alarm, even if not
the safest thing to do, it would not amount to contributory negligence.
But if the steamer was proceeding in the usual course, and so guided
as to avoid the small boat in case it ha(l remained stationary, and so
as not to go so near it as to endanger in any way the safety of the
small boat, then the defendant was not guilty of negligence. If the
pilot of the steamer directed his course so as to be sure of doing no
injury to the small boat, he had a right to assume that the small boat
would not be moved towards the line of the steamer. You will ob
serve, therefore, that if you find that the persons in the small boat
were suddenly alarmed and took measures for their safety when ex·
cited, and when incapable, by reason of the alarm and excitement, of
deliberating and acting wisely, then you will consider and decide, from
the evidence, whether such alarm was caused by the negligence of the
persons in charge of the steamer. If it was, it will excuse the persons
in the small boat of the charge of contributory negligence, provided
they acted as men of ordinary prudence would have done under the
circumstances. If the alarm was not the result of the negligence of
the persons in charge of the steamer, or if it was a rash apprehension
of danger which did not exist, it would not excuse the persons in the
small boat for having adopted an unsafe course, if they did so.

lf you find from the evidence that the persons in the small boat
were not guilty of negligence, within the rule as I have stated, and
that the accident was occasioned by the negligence of the persons in
charge of the steamer, then you will find for plaintiff; otherwise,you
will find for defendant. The burden is upon the plaintiff to show by
a preponderance of evidence that the defendant was guilty of negli·
gence. The burden is upon the defendant to show by a preponder.
ance of evidence that the persons in the small boat were guilty of
contributory negligence. If you find for plaintiff,you will then come
to the question of damages; and in considering that question, if you
come to it, you will bear in mind that you cannot find more than
$5,000, but yon may find that sum or any less sum. The measure
of damages in cases of this character is as follows: If you find for
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the plaintiff, you will allow him such damages as you deem to be
reasonably sufficient to make good to the heirs of the deceased the
pecuniary 10BB to them occasioned by his death, not exceeding the
sum of $5,000. In determining this amount, if yon come to the ques
tion, you may consider any evidence before you tending to show what
was the reasonable expectation of pecuniary benefit to said heirs from
the continuance of his life. The age of deceased, his pecuniary cir
cumstances, his habits of industry, his accustomed earnings, measure
of success in business, and the like, as far as they appear in evidence,
are proper to be considered.

MOWAT and others .,. BROWN and others.

(Oircuit Oourt. D. Minnesota. January 10.1884.)

1. CoUNSEL'S FEEB-LAW OJ!' ONTARIO.
In the province of Ontario it is settled, by the case of McDougal v. OampMl.

that a barrister can maintain an action to recover his fees for services rendered
as counsel.

2. SAME-BILL OF EXCHANGE-CONSIDERATION.
Even in those jurisdictions where a counsel cannot collect his fees by process

of law, an action will lie upon a bill of exchange or promissory note given in
consideration of his services.

Stipulation is filed waiving a jury, and the case is tried by the
court. The action is brought upon a bill of exchange accepttld by the
drawee:

[Stamp.]
"$1,000. TORONTO. April 20, 1880.

"Three months after date pay to the order of ourselves, at the Bank of
Commerce, here, one thousand dollars, value received, and charge to the ac-
count of MOWAT, MACLENNAN & DOWNEY.

"To Mess. Brown & Brown, St. Oatherines, Ontario."
Indorsed across the face:
"Accepted. BROWN & BROWN."

Issue is joined by the answer that the consideration for the bill is
barristers' fees, and it is claimed that, by the law of the province of
Ontario, in Canada, suit to recover such fees cannot be maintained.

Atwater d; Atwate1', for plaintiffs.
Welsh d; Botkin, for defendants.
NELSON, J. It is admitted that the law of the province of Ontario

governs the contract; and this case has been argued upon the single
point whether or not, in this province, a counsel, who is also an at
torney, can recover his fees for services rendered as counsel in mat
ters in litigation. It appears to have been decided by the court of
-queen's bench, in that province, contrary to the law of England, that

-----------------------------_.
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counsel can sue for fees. HARRISON, C. J., dissenting. See McDou
gall v. Campbell, Easter Term, 1877, (U. C. 41 Q. B. 332.) rrhe chief
justice vigorously combats the progressive views asserted by the ma
jority, "as tending to lessen the standard of professional rectitude at
the bar." I shall accept this decision of the court as settling the case
upon the point controverted, and hold that, in the pro'dnce of Ontaro,
a counsel can maintain a suit for his fees, and that the common-law
rule is modified. It may be stated here that in England, where seven
eighths of the barristers reside in the city of London, a change in the
organization of the legal profession is mooted 1 to unite the functions
of the attorney and barrister in one person, which, if adopted, (as is
not unlikely,) will extend to a complete revolution of the common
law doctrine.

But there is another reason for giving the plamtiff judgment which
is satisfactory to my mind. The suit is upon a bill of exchange ac
cepted by the defendant. The fact that. the common-law doctrine pre
vails in the province of Ontario, should we admit it, cannot be urged
to defeat a recovery in this case. There is nothing in the doctrine of
an honorarium, or a gratuity, which forbids the client, or attorney,
who engages counsel, to give, for the services rendered, his note or
similar obligation. An action will lie for its non-payment, as the
consideration is not illegal. This is a different thing from suing for
fees. See Mooney v. Lloyd, 5 Sergo & R. 412.

Upon full consideration, I think judgment must be rendered for the
amount of the bill of exchange, with interest and costs, and it is so
ordered.

In re JAY COOKE & Co.t

(District Oo'lJlrl, E. D. P6nnsylfJania. December 22,1883.)

BANKRUPTCY-EQUITABLE ASSIGNMENT-SUBROGATION-CONSTRUCTIONS 01l' STAT
UTES-ACTS JUNE 22,1874, (18 ST. AT LARGE, 142,) AUGUST 8, 1882, (ST. 1882, P.
376.)

The Soldiers' & Sailors' Orphans' Home proved a claim against the bankrupts,
and subsequently, by act of congress, an appropriation was made to the home
of the amount of the claim, and the attorney general was directed " to inquire
into the necessity for and to take any measures that may be most effectual to en
force any right or claim which the United States have to this money, or any
part of the same, now involved in the bankruptcy of Jay Vooke & Co." In pur
suance of a subsequent act, the home by deed transferred aU its property, real
and personal, to the Garaeld Memorial Hospital. Held, that the United States
had not acquired any title to the claim, either by snbrogation or equitable as
signment, and that the hospital was entitled to receive the claim against the
bankrupts.

In Bankruptcy. Exceptions to examiner's report.

1 See article by "English Lawyer" in thJ Nation, December 20, 1883
2 Reported by Albert Guilbert, Esq., of the Philadelphia bar.
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The examiner (Joseph Mason) reported that on the twenty-fifth day
of May, 1874, a claim for $11,350.97 had been duly proved against
the bankrupts by the Soldiers' & Sailors' Orphans' Home.

By an act of congress approved June 22, 1874, it was provided,
inter alia,-

"That the following sums be and they are hereby appropriated out of any
moneys in the treasury not otherwise appropriated, to supply deficiencies in
the appropriations for the services of the government for the'fiscal year end
ing June 3D, 1874, and for former years, and for other purposes, namely:

"For the Soldiers' & Sailors' Orphans' Home, Washington city, District of
Columbia, to be expended under the direction of the secretary of the interior,
eleven thousand three hundred and fifty dollars and ninety-seven cents: pro
vided, that hereafter no child or children shall be admitted into said home
except the destitute orphans of sofdiers and sailors who have died in the late
war on behalf of the union of these states, as provided for in section 3 of the
act entitled •An act to incorporate the National Soldiers' & Sailors' Orphans'
home,' approved July 25, 1866: and provided, further, that no child, not an
invalid, shall remain in said home after having attained the age of sixteen
years.

"And the attorney general is hereby directed to inquire into the necessity
for and to take any measures that may be most effectual to enfome any right
or claim which the United States have to this money, or any part of the same,
now involved in the bankruptcy of Henry D. Cooke, or of Jay Cooke & Co."
18 St. 142.

The act of July 25, 1866, referred to, provided, inter alia,-
"That said corporation shall have power to provide a home for. and to sup

port and educate, the destitute orphans of soldiers and sailors who have died
in the late war in behalf of the union of these states, from whatever state or
territory they may have entered the national service, or their orphans may
apply to enter the home, and which is hereby declared to be the objects and
purposes of sairl corporation."

But there appears to be no provision in said act for any aid, assist·
ance, or appropriation from or the exercise of any control over the
management of the affairs of the corporation by the United States,
except the provision that congress may at any time thereafter repeal,
alter, or amend the act.

On December 15, 1879, the attorney general of the United States
gave an official opinion to the secretary of the treasury, in answer to
a letter from him as to an offer made to him to purchase the claim
in question, from which opinion are taken the following extracts:

"On examining the statutes, it seems to me quite clear that an appro
priation was made for the purpose of reimbursing the Soldiers' & Sailors'
Orphans' Home for the moneys lost by the failure of .Tay Cooke & Co., and
tbat the United States treated the claim against that firm as one which was
thereafter its own. This reappropriation was accepted upon these terms by
the home when it received the money.

"The present legislation seems to me ample to enable the secretary of the
treasury to demand and receive the amount of dividend from the bankrupt
estate. In case there should be a refusal by that estate, it would also seem
that the attorney general had, under the act, ample power to enforce tht'J
<:l.tim, and to collect, in the name of the United States, or that of the home,
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the lrolOUnt WIDen was due as a dividend on account of the deposit. and pay
the same into the treasury." Op. Atty. Gen. vol. 16. p. 407.

To obtain a direct payment of the dividends upon this claim to
the United States is the purpose of the present petition. It aver:-5
that the sum appropriated has been paid by the United States to the
said home, and that under the provisions of the act of congress of
June 22,1874, it \Vas intended that the United States should be sub
stituted for the said home, as to any claim which might exist fOl'
this amount against the said firm of Jay Cooke & Co. It was there
fore contended by the attorney of the United States that the act
referred to, ipso facto, effected an equitable assignment of the claim
to the United States, but he was unprepared to prove either the fact
of payment of the appropriation, or the matters set forth above in
the opinion of the attorney general, as to the nature of the accept
ance of the appropriation. It appeared, further, upon the hearing.
that by an act of congress, approved June 20, 1878, an appropria
tion of $10,000 was made for the support of the said corporation,
including salaries, etc., with the following proviso;

"Provided, that the institution shall be closed up and discontinued during
the ensuing fiscal year, and that the title to the property, real and personal,
shall be conveyed to the United States before any further payments are madf'
to the trustees of the said institution." 20 St. 209.

And that by another act of congress, approved August 8, 1882, it
was provided as follows;

"That the board of trustees of the National Soldiers' & Sailors' Orphans'
Home, of the District of Columbia, are hereby empowered to transfer and
convey all the property, real, personal and mixed, of the National Soldiers' {I;;,
Sailors' Orphans' Home to the Garfield Memorial Hospital, located in said
dilltrict; and the said Garfield Memorial Hospital is hereby empowered to sell
and convey the same, and apply the proceeds to the object for which it was
incorporated: provided that this act shall not be construed to make the United
f:ltates liable in any way on account of said transfer, or the changing of the
direction of the trust." St. 1881-82, p. 376.

On June 2, 1883, a petition for intervention, (in the proceedings
pending as to the claim in question,) of the Garfield Memorial Hos
pital was presented, praying that it be substituted to the rights and
title of said Soldiers' & Sailors' Orphans' Home, and that the award
be made in its favor, and that its petition be taken and considered as
an answer to the petition filed by the United States. This petition
of intervention set forth, inter alia, the incorporation of said Garfield
Memorial Hospital and the act of congress of August 8, 1882, (re
cited in the register's former report,) and that by deed dated October
2, 1882, duly executed and recorded, the trustees of the said orphans'
home, conveyed, transferred, and assigned all the assets of that cor
poration, including said award, to the Garfield Memorial Hospital.
A copy of said deed was produced reciting a resolution of the board
of trustees of said orphans' home, to transfer and convey all the prop
erty real, personal, and mixed, of said orphans' home to said Gar-
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neld Memorial Hospital, and that for the purpose of carrying out the
transfer and conveyance, David K. Cartter, president, and Marcellus
Bailey, secretary of the board, be and they were thereby authorized
and empowered to execute, acknowledge, and deliver for and in the
name of said orphans' home, a deed or deeds conveying and trans
ferring all of said property to said Garfield Memorial Hospital,jol
lowed by appropriate terms of conveyance of certain real estate in
the city of Washington, described by metes and bounds, "and also all
other property of said party of the first part, whether real, personal,
or mixed, in said District of Columbia," but containing no specific
reference to or statement of the claim against Jay Cooke & Co.

Pending the consideration of the subject before the register, the
depositions of David K. Cartter, president, and Marcellus Bailey,
treasurer of the orphans' home, were taken on behalf of the United
States. By their testimony, it was proposed to prove the purpose
and payment of the appropriation in the act of June 30, 1874, (re
cited in the former report,) and that upon its receipt it was agreed
that the claim of the orphans' home against Jay Cooke & Co. should
be transferred to the United States. The purpose of the appropria
tion and its payment are clearly established and are not disputed by
any of the parties to the present controversy. As to the nature of
the acceptance, the president testifies as follows:

"It was an understanding by me that inasmuch as there was an appropria
tion to supply a deficiency of Henry D. Cooke, the treasurer, whose funds as
such officer to a like amount were on deposit with Jay Cooke & Co., at the
time of their failure, that it would be reimbursed the United States out of
the assets of the bankrupt firm. I cannot say with certainty as to the un
derstanding of the board. I have not the records in my possession, which
may show what the understanding was."

The treasurer, after testifying that the payment of the appropria
tion had been made to him as treasurer, in answer to the question
whether said money was not received by said home with the under
standing that the United States was to be entitled to receive all
moneys that might thereafter be recovered from the firm of Jay
Cooke & Co., says:

"I am not able to state whether such an understanding as that referred to
in the interrogatory was had prior to the time I became connected with the
home. I do not recall any action of the board of trustees after I became a
member of it, touching this matter, nor do I believe there was any."

Several objections were made on behalf of the Garfield Memorial
Hospital to these depositions, but as the testimony fails to prove any
corporate action of the orphans' home as to the receipt of the money,
it is unnecessary to consider them. While the orphans' home ap
pears to have refrained 'from drawing the dividends from the bank
rupt estate, there is no evidence of any actual assignment by it of the
claim to the United States or that the appropriation of the act of
June 20, 1878, of $10,000, with the proviso (recited in the former re
port) of conveyance of the property of the home to the United Statea
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was accepted by the home, or that anything was done in accordance
with the terms of said proviso. The snbsequent act of August 8,
1882, was evidently a repeal of or substitute for this proviso.

The principal question for determination, therefore, seems to be
simply whether the acceptance of the appropriation made by the act
of June 30,1874, worked an assignment of the claim of the orphans'
home to the United States, or, in other words, whether such an assign
ment was an expressed or implied condition of the gift by the United
States. .

In the first place, it is to be observed that the sentence, "and the at
torney general is hereby directed to inquire into the necessity for and
to take any measures that may be most effectual to enforce any right
or claim which the United States have to this money or any part of
the same now involved in the bankruptcy of Henry D. Cooke, or of
Jay Cooke/& Co.," is, if taken literally, inexplicably obscure and with
out intelligible meaning; for the only money mentioned is the money
then being appropriated, and how that can be involved in any bank
ruptcy, or that there can be any right or claim of the United States
to be enforced with respect to it, is utterly incomprehensible. It is
therefore very apparent that some words necessary to give coherence
to the language have been omitted. Another part of the same statute,
however, yery clearly suggests what these words are.

Henry D. Cooke, it appears, was also treasurer of the reform school
of the District of Columbia, and as such officer had deposited the
funds belonging to said corporation also with Jay Cooke & Co. To
supply the deficiency in this case occasioned by their failure, it was
likewise provided by the act of June 30, 1874, (18 St. 146,) that the
sum of $31,772.29 should be appropriated to reimburse the fund of
the reform school in the District of Columbia, for work done and
materials furnished in the erection and furnishing of the buildings and
grounds of the same; and the attorney general was also directed "to
take such measures as should be most effectual to enforce any right
or claim which the United States have to this amount of money,
or any part thereof, now involved in the bankruptcy of Henry D.
Cooke, or of Jay Cooke & Co., the same having been in the hands of
Henry D. Cooke as treasurer of said reform school at the time of his,
bankruptcy, and being then moneys belonging to the United States,
and to inquire into this loss of the public moneys and ascertain who
is responsible therefor, and institute such prosecutions as public jus
tice may require, and that he report his proceedings therein to con
gress in his next annua.l report." Interpolating, therefore, the words
"amount of" in the sentence quoted from the section of the orphans'
home appropriation, and adding thereto (in accordance with the fact)
"the same having bpen in the hands of Henry D. Cooke a3 treasurer
of said Soldiers & Sailors' Orphans' Home," remove all ambiguity and
obscurity of expression.

As I assume that it will not be pretended that the mere gift to this
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charity, to relieve its temporary embarrassment, caused by the failure
of its bankers, entitles the donor to its claim against the bankers as a
matter of right, (irrespective of what gratitude might suggest,) the de
termination of the true construction and purpose of this addendum
to the act of appropriation will be decisive of the present controversy.

Fortunately, as to the meaning of the similar words in the other
appropriation, there is the judicial iuterpretation of the late judge of
this conrt given in the present case, upon the presentation of the
question by the direction of the attorney general of the United States,
who, pursuant to the requirement of the statute, caused a proof to be
made of the moneys due the reform school as a debt to the United
States. In disallowing this proof (in an opinion filed February 4,
1875) the court, CADWALADER, J., said:

"The present purpose of tendering proof in the name of the United States
is manifestly to obtain a statutory preference to the whole amount of the
debt in question instead of a simple dividend, to which alone the local cor
poration, if the creditor, is entitled. I am of opinion that the debt is to
tile local corporation, and is not entitled to a preference. When the fund,
of which- that now claimed is the balance, was paid from the treasury of the
United States to the treasurer of the local corporation, it became the money
of that corporation, which is therefore the creditor entitled to make proof."

No appeal was taken from this decision. The local corporation sub
sequently made proof and appears to have received all the dividends,
and no further claim of any nature appears to have bElen made by the
United States therefor•.

Now, while it is true that the present contention on behalf of the
United States of subrogation to the claim of the creditor for a divi
dend (and not a preference) does not appear to have been made in
argument or passed upon by the court, and therefore this opinion
may not be justly considered as altogether conclusive of the present
question, yet the absence of suggestion of such a right of the United
States, and the subsequent payment of the dividends to the corpora
tion claimant, show that no other view was entertained by the court,
or the law officers of the United States, than that the whole object of
the addendum to the act of appropriation was simply to endeavor
to secure a preference in the distribution of the estate of the bank
rupts. Such a purpose was entirely consistent with the spirit of the
legislation, the relief of the charities; to obtain for them, if possible,
in the name of the United States, a position in the court of bank
ruptcy, which in their own names could not be accorded to them.
To attribute to the words used the further purpose of endeavoring
to obtain for the United States reimbursement for the moneys then
being donated, seems unwarrantable, because an express proviso tha~

the charity assign its claim to the United States could have been
readily added to the provisos already annexed to the gift. That
there is no sucb proviso is conclusive that such was not the legisla
tive intent. The addition of it would have rendered unnecessary any
action by the attorney general, and would indeed have bee.n inconsist-
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ent with the claim for a. preference; for the United States, as as
signee, could have no greater right than its assignor. U. S. v. Bu
ford, 3 Pet. 12.

It seems, therefore, reasonably clear that upon the assumption that
'oecause the United States had made large appropriations of money
to both the orphans' home and the reform school, portions of which
moneys were on deposit with the bankrupts at the time of their fail
ure, it was supposed that possibly a claim might be sustained against
their estate, as if the money had been deposited by the United States
directly, and a priority in distribution be thus obtained. Congress,
therefore, when making an appropriation to supply the loss by the in
solvency, tho'lght expedient to direct the attorney general to consider
this view of the matter and endeavor to enforce it by appropriate ac
tion. Greater prominence was probably given to the case of the re
form school, as appears from the greater particularity of specifica
tion of its supposed right in this respect, because it seemed to gather
additional support from the fact that the reform school was an aux
iliary to the administration of justice in the District of Columbia, was
wholly supported by congressional grant, and was under direct govern
mental supervision; but by a suggestion of the right of the United
States in either case it was not intended to stipulate for any return
f0r the gift then made, and no such condition, it is respectfully sub
mitted, can be found either by actual expression or implication in
the act of appropriation.

The register therefore recommends that the prayers of the petition
of the Garfield Memorial Hospital be granted, and that the costs of
the present proceedings be paid by the trustee of the estate of Jay
Cooke & Co., out of the dividends upon the claim of the National
Soldiers' & Sailors' Orphans' Home.

The United States excepted to this report.
J. K. Valentine, Dist. Atty., and Hem'y P. Brown, Asst. Dist, Atty.,

for the United States.
L. W. Barringer and Reginald Fendall, for Garfield Memorial Hos

pital.
BUTLER, J. Exceptions dismissed and report affirmed

In re JESSUP, Bankrupt.

(District Court, S. D. New York. January 10,1884.)

1. BANKRUPTCY-DrsCHARGE-SECTION 5110, SUBD. 2.
Whtre a bankrupt, after bis adjudication, but before tlle appointment of an

assignee, sold a piano which he had included in his schedules of property, reo
ce}ved the proceeds, and paid them from time to time in part for fees to his
attorneys for nse in the bankruptcy proceedings, held, this act was in viola.
tion of subdivision 2, § 5110, Hev. St., and forfeited his right to discharge.
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2. SAME- SALE OF Pn,OPERTY AFTER PETITION J1'ILED.
The bankrupt, after filing his petition, has no right to sell any of his prop

erty even to raise money to pay lawful fees.

Bankrupt's Discharge.
J. W. Culver, for the bankrupt.
P. If D. Mitrhell, for opposing creditors.
BROWN, J. The only objection which is available to the opposing

creditors is that in relation to the sale by the bankrupt of a piano
belonging to him at the time of his petition in bankruptcy, and in·
:lluded in the schedules filed by him. The exact date of the sale is
not in proof; but as the bankrupt has failed to show that the sale of
it was prior to his petition, and as it is included in the schedules
filed by him, it must be assumed to have been made after the filing
of his petition and schedules in 1877. Section 5110, subd. 2, pro
vides that "a discharge shall not be granted if the bankrupt has
been guilty of any fraud or negligence lit • • in the delivery to
the assignee of the property belonging to him at the time of the
presentation of his petition and inventory, except such as he is per
mitted to retain under the provisions of this title, or if he has caused,
permitted, or suffered any loss, waste, or destruction thereof." The
piano was not an article which the law authorized the bankrupt to
retain. He sold it to the Chickerings, according to his own testi.
mony, for about "$240 or $250-,might have been $200." He says
he applied the proceeds to pay for "legal proceedings in this bank
ruptcy proceeding;" that he paid it to his attorneys. "Question. All
that you got for the piano? Answer. I don't recollect, as I paid by
installments,-sometimes one amount, sometimes another, as the
case demanded." The evidence of oneof his attorneys shows vari
ous payments to the register, clerk, and marshal during the pend
ency of the bankruptcy proceedings, amounting altogether to about
$150.

The sale of the piano by the 11ankrupt after the filing of his peti.
tion was a plain violation of subdivision 2 of section 5110. It makes
no difference whether the sale was before the appointment of the as
signee or after. Before the appointment of an assignee the bank
rupt was himself a trustee in respect of his property for the benefit
of his creditors; he was bound to preserve it for delivery to the as
signee when appointed. March v. Heaton, 1 Low. 278; In re Stead.
man, 8 N. B. R. 819. The resolution for a composition not having
been presented to the court for approval for a long period, the delay
of the bankrupt in this respect, as well as his acts in the mean time,
were entirely at his own risk. When, in 1888, after slumbering
nearly six years, the composition proceedings were revived, presented
to the court, disapproved, and set aside, and an assignee appointed,
this revival of the old proceedings could not be available for the
bankrupt's discharge, except on the condition that his acts in the
mean time had not violated any of the provisions of section 5110.
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Even if the sale of the piano, or of other property, after filing his pe
tition and schedules, for the purpose of defraying expenses of bank
ruptcy proceedings, could in any case be justified, the explanation in
this case is not sufficient, since it does not cover the whole proceeds,
taking as it stands every word of the testimony given by the bank·
rupt and his attorney on that subject. While a portion of the ex
penses testified to might doubtless have been allowed out of the pro
ceeds of the estate, it does not appear that this would apply to all or
even the major part of the expenses testified to. It is plain, also,
from the bankrupt's testimony, that there was no specific application
of the proceeds of the piano to these expenses; but that, having got
from $200 to $250 by this sale in 1877, he afterwards, as the pro
ceedings in bankruptcy required,-most of which have been within a
year past,-paid to his attorneys such sums as they demanded. I
would not intimate, however, that a bankrupt, after having filed his
petition and schedule, may dispose of his property even for the pay
ment of bankruptcy fees. Such a course is incompatible with the
rights of the assignee, would be liable t,) manifest abuses, would raise
embarrassing questions concerning the manner and bona fides of such
sales and the disposition of the proceeds, and is, I think, wholly in
admissible; and it is, also, so far as I have found, wholly unsupported
by any authority. The provisions above quoted very plainly forbid
any Buch disposition by the bankrupt, and make it his duty to turn
over all the property belonging to him at the time of the presenta
tion of his petition and inventory to his assignee, unless that is BU
perseded by a composition approved by the court. The advice of
counsel is, in such a case, no defense; nor is the absence of a fraud.
ulent intent material. The statute declares the "discharge shall not
be granted if he has been negligent in such delivery, or has caused or
suffered any loss or waste of his property." I must hold his acts in
regard to the sale of the piano unauthorized and unlawful, and such
as section 5110 visits with a denial of his discharge. In re Finn, 8
N. B. R. 525; In re Thompson, 13 N. B. R. 300.

The discharge cannot, therefore, be granted.

HELLER and another 'V. BAUER and others.1

(Circuit Oourt, a. D. Mis8ouri. January 7,1884.

PATENT FOR PROCESS-INFRINGEMENT.
Where a patent process consists of a numher of steps, atl well knClwn except

the first and last, the use of all except the first and last steps will not infringe
the patent. '

lReported by BenJ. F. Rex, Esq., or the st. Louts bar.
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In Equity.
M. McKeag for plaintiffs.
E. J. O'Brien for defendants.
TREAT, J. This is a suit for an alleged infringement of plaintiffs'

rights under patent No. 164,858. The patent is for a process "in
tended for all oil-finished work when it is desired to represent a,rich
veneering, or imitation of wood." The successive steps of the pro
cess are enumerated in the claim and set out in the specifications.
There is nothing new in the pigments used, nor in their mixtures
with oil. Such mixtures were known long before the patent was
issued,-not only in oil, but also in water and beer. Nor was there
anything new in the use of a crumpled cloth, for the manipulation
mentioned, to work out the blending of colors, so as to imitaie differ
ent kinds of woods. 'fhe patent contains no disclaimers, and there
fore it is somewhat vague in its terms. A proper construction, how
ever, shows clearly enough that it is for a process for enameling
wood, consisting essentially of successive steps to be taken in the use
of various pigments, etc., as described; each of which steps is an
essential part of the process itself.

It appears from the avidence that the defendants did not use either
the first or last of the steps named, and it is doubtful whether the
plaintiffs have ever used either of them. The other steps were well
known, and had long been in use, and no patent therefor would have
been grantable. If the addition of the first and last steps enumer
ated made a new process within the purview of the patent law, it is
obvious that there could be no infringement unless those were used.
It is doubtful whether the patent is not void for want of novelty, but
it is not necessary to decide that question. It is clear that no in
fringement has been proved.

The bill will be dismissed, with costs.

UNITED STATES DAIRY Co. and others v. SMITH.

(Oircuit Oourt, 8. D. New York. August 4,1880.)

PATENTS FOR INVENTIONS-PATENT No. 146,012-MOTION FOR INJUNCTION DB
NIED.

BLATCHFORD, J. Patent No. 146,012 seems to make the use of the
udder necessary in divisiGns 6 and 7 of the specification, in obtain
ing from margarine the resulting material. There is no suggestion
that it may be dispensed with, or that any good result can be ob
tained without using it. In the reissue the udder is omitted in the
description, and in claims 5 and 6, and then it is stated that the use
is "expedient." If the use of the word "expedient" brings in the ud-

v.19,no.2-7
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del' as parts of claims 5 and 6, the defendant does not infringe. U
the use of the udder is no part of those claims, then the reissue, as to
those claims, claims inventions not. suggested or indicated in No.
146,012, and is invalid. ·It m~y be that the proofs for final hearing
may put 'the case in a differeIitaspect, but, as the case now stands,
the foreg<;>ing ~onsideratiOlis are sufficient to require that the motion
for injunction be denied. The same disposition is made of the mo
tions as to Flagg and Boker.

ROEMER v. NEWMAN and others.

lOircuit Court, D. New Jer8ey. December 22, 1883.)

1. PATENTS FOR INVENTION-INJUNCTION-CONTEMPT.
Where defendants have consented to· a decree that a patent is valid, and an

injunction restraining them from using the mechanism which it embraces,
they must obey the writ until it is dissolved, and cannot, in a proceeding fol.'
contempt, assail the validity of the paten~.

2. SAME-AGREEMEKT BETWEEN PARTIES-EvIDENCE-DECREE REOPENED.
As the evidence in this case is conflicting, and leaves the question as to

whether complainant allowed defendants the privilege of using the fastening
claimed to infringe his patent, the rule to show cause why they should not b~
attached for contempt should not be madeabso]ute, but the decree 111'0 con!eBBo
should be reopened. the release of damages canceled, and the case proceed to
final hearing. ..

On Attachment for Contempt.
Briesen tf; Betts, for the motion.
A. Q. Keasbey tf; SOilS, contra.
NIXON, J. This is a motion for attachment for contempt against

the defendants for violating an injunction. The petitioner brought
an action in this court against the defen!lants for the infringement of
letters patent No.195, 233. No answer was filed. A decree pro can.
was entered, and an injunction was issued restraining the defendants
from any further infringement of said letters patent. Th~ allegation
of the petition is that the injunction has been violated. The defend.
ants set up three grounds of defense: (1) That the complainant's
patent is void; (2) that before the decree pro can. was taken the
complainant conceded to the defendants the right to use the fastening
which is' now complained of; and, (3) that there has been no in
fringement.
. 1. With regard to the first defense, it is only necessary to say that

the defendants are not allowed inthis proceeding to assail the validity
of the patent on which the injunction has been issued.. They con
sented to the decree that the patent was valid, and to the injunction
restraining them from )Ising the mechanism which it embrar,ed, and
they must obey the order of the writ until it is dissolved. Pfhllips v.
City oj Detl'oit, 16 O. G. 627.



DAVISV. FIlEDERICKS. 99

2. The bulk of the testimony has been directed to the second
point, to-wit, whether the complainant agl'eed with the defendants
that the manufacture and use of a certain fastening, marked in this
proceeding Exhibit A, would be regarded by the complainant asa.
violation of the injunction. There is no doubt that the manufacture·
complained of, amI which is alleged to be a violation, no more nearly
resembles the invention claimed by the complainant's patent than
does Exhibit A; and if the testimony shows that at the time of agree
ing to the decree it was understood between the parties that Exhibit
A was not an infringement, the complainant should not be allowed,
on this motion for contempt, to stop its manufacture and use. The
testimony is conflicting. The complainant denies that there was
any admission made or license granted for the use of Exhibit A, and
the defendants produce several witnesses who are sworn to prove it.
lt is difficult to determine where the truth lies, and it is charitable
to hope that there was an honest misunderstanding between them.
At the time that the decree pro con. was allowed against the defen.d
ants, the complainant signed a paper releasing them from all claims
for damages and profits. Possibly both parties were acting under 8

misapprehension, and the best solution of the case, in my judgment,
is for both to agree that the deeree should be opened, the release of
damages canceled, and the suit proceed to a final hearing.

At all events, I am not willing, on the evidence taken, to make the
rule to show cause why the defendants should not be attached for
contempt absolute. The same is discharged, but, under the circum
stances, without costs.

DAVIS v. FREDERIOKS.

(Circuit (Jour,', 8. n. NtJl.O York. January 2,1384.)

1. PATENTS FOR INvENTIONS-PATENTABILITY.
Letters patent No. 84,803, granted to Thomas B. Davis, on December 6,

1868, for an improvement in scoops, held to embody a patentable invention.
2. SAME-CALCULATION AND EXPERIMENT CONTRASTED WITH MECHANICAL SKILL.

A re~ult which required calculation and experiment beyond mechanicalskill
and good workmanship is entitled to be classed as inventive. A new thing
produced, betterfor some purposes than had been produced before, although it
appears easy of accomplishment when seen, is such success as is within the
benefits of the patent law.•

a. SAME-PUBLIC USE.
Where an inventor gives another an article embodying his invention, and,

without his knowledge or consent, it is shown to others, who manufacture and
sell the same for two years prior to an application for a patent, this will not

, constitute a public use within the meaning of the acts of 1836 and 1839, and
render the patent void

In Equity.
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Andrew J. Todd, for orator.
Charles F. Moody, for defendant.
WHEELER, J. This suit is brought upon a patent granted to thp

orator, numbered 84,803, dated December 6, 1868, for an improve
ment in scoops. The defenses relied upon are want of invention, and
prior public use. The orator appears to have made the invention in
the fall of 1865, and to have made application for the patent June
6, 1868. The first scoops, so far as shown, were struck up by ham
mering, in one piece, except the handle. Then they were made of
sheet-metal, cut into shape in one piece, bent up, and fastened at the
joints, ready for the handle. They had oval surfaces, and would not
rest firmly and hold their contents securely when set down. The
orator's scoop was made from one piece of sheet-metal, cut into such
pe\luliar shape that when bent up and fastened it had a flat surface
on which it would rest when set down, full or partly full, so as to hold
the contents securely; and the acting parts were well shaped and
strengthened in making them of this form. To fix upon the neces
sary pattern for the sheet-metal to produce this result must have re
quired calculation and experiment beyond the practice of mere me
chanical skill and'good workmanship. It seems to be entitled to be
classed as inventive. A new thing was produced, better for some pur
poses than had been produced before, although many skilled workmen
had been practicing the making of those known before, and making
as good as they could without reaching this. He hit upon this while
no one else did, although it appears to be easy of accomplishment
when seen. This success seems to be within the benefits of the pat
ent law.

From the evidence it appears that the orator showed his invention
to one Ray, and gave him a scoop embodying it, and afterwards an
other at his request, but not to sell. Without the orator's knowledge
he gave them to others, who commenced making them for sale, so that
they were in public use and on sale, but without his consent or al
lowance, more than two years prior to his applica,tion. It is not con
sidered that this being in public use and on sale without the consent
or allowance of the inventor invalidates the patent, under the act" of
1836 and 1839. by force of which it was granted, and by the con
struction of which its validity is to be determined. Campbell v.
Mayor, etc., of New York, 9 FED. REP. 500. The case of Shaw v.
Cooper, 7 Pet. 292, cited for the defendant upon this point, arose
under the act of 1800, (2 St. at Large, 37,) in which it was provided
that every patent which should be obtained pursuant to that act for
any invention, art, or discovery which it should af~erwards appear
had been known or used previous to the application, should be utterly
void, and is not an authority upon this question. In Egbert v. Lipp
mann, 104 U. S. 333, the language of the opinion of the majority of
the court, as well as that of Mr. Justice MILLER, dissenting, seems to
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favor the view that consent or allowance of the inventor is necessary
to invalidate the patent under these acts, although this question was
expressly left open.

Let there be a decree for the orator, with costs.

THE TITANIA. (Two Cases.)

(District COU1·t, S. D. New York. December 29,1883.)

1. SmpPING~LEX LOCI.
On II shipment of goods in England, upon an Engli.h vessel, on an ordinary

bill of lading, the liability of the vessel is to be determined according to the
law of the place of shipment, as the law of the flag.

2. SAME-INBURANCE-BIJ,LS OF LADING-ExCEPTION-DAMAGE THAT MAY Bill IN
SURED AGAINST.

A clame in II hill of lading that the ship-owner shall .. not be liahle for any
damage to goods capable of being covered by insurance," held" to refer only to
insurance obtainable of the ordinary insurance companies, in the usual course,
of business, or on special application, and not to insurance which might possi
bly be obtained in special or peculiar insurance associations, and thus con-
strued, was a valid exception. .

3. SAME-STOWAGE-INJURY TO GOODS.
Where gauds in one of the compartments of the steamer T. were injured by

a spare propeller which was stowed and fastened in the same compartment,
and on the T.'l' sixth voyage broke loose during a severe gale, and, in being
tossed about, broke through the sides of the ship, whereby water was taken
aboard, held, that the damage thus caused was a damage by a "peril of the
seas," and within the exceptions of the bill of lading, it being found that the
propeller was properly stowed.

4. SAME-SEAWORTHINESS.
Proper stowage of articles which, on becoming loose, may imperil the safetT

of the ship, is one of the elements of seaworthiness.
5. SAME-AVOIDING DAMAGE-NEGLIGENCE.

Where the damage might have been avoided by the use.pf ordinary care and
diligence on the part of the ship, the insurers are not liable; the negligence,
and not the perils of the seas, is then considered the proximate cause of the loss.

6. SAME-CUSTOMS AND USAGE. ,
The seaworthiness of a vessel is to he determined with reference to the cus

toms and usages of the port or country from which the vessel sails, the existing
state of knowledge and experience, and the judgment of prndent and compe
tent persons versed in such matters. If, judged by tMs standard, the ship is
found in all respects to have been reasonanly fit 'for the contemplated voyage,
the warranty of seaworthiness is complied with, and no negligence is legally
attributable to the ship, or her owners.

7. SAME-SHIP-OWNEHS' LIABILITY.
Though ship-owners are liable for latent defects, this principle does not af

fect the seaworthiness of the vessel where, if all the facts were known "t thll
time she sails, she would still be regarded by competent persons as reasonabl,
fit for the voyage, according to the existing knowledge and usages.

8. SAME-PROPER STOWAGE.
Stowage, according to custom and usage, and the best judgment of experi

enced persons, is sufficient to protect the ship from the charge of negligence,
as against insurers.

9. SAME-CASE STATED. .
UpOD the facts in this case, held, that the spare propeller was sufficifmtly

stowed, according to such kuowledge amI judgment; that the ves;c1 was se..-
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worthy at'- the time she sailed; that the injury to the goods could be covered
by an ordinary policy of insurance; and that the libelants could not, therefore,
recover of the ship or her owners for the damage in question.

The libels· in these two cases were filed to recover damages for in
juries to merchandise, consisting of burlaps and paper stock, dur
ing the voyage of the steamship 'ritania from Dundee to New York,
through the spare propeller becoming unfastened and being tossed
from side to side in the ship in the compartment where these goods
were stowed. The· Titania was a steamship belonging to the Red
Cross line of steamers, plYing between Dundee and New York. The
goods were shipped on the ninth of October; the vessel sailed from
Dundee on the 11tb. On the forenoon of Saturday, the 22d, when
about two days off from Halifax, she encountered a "hard gale and
very heavy sea, and the ship labored heavily, the ship lurching at
times 35 degrees," according to the statement in the log. The
gale increased throughout the day, the ship rolling fearfully. At half
past 9 in the evening, it being found that the ship was making water,
an examination was made, and the spare propeller between decks
'was found to be adrift, and that it had knocked holes through the iron
plates on each side of the ship in that compartment; and parts of
the cargo and dunnage were afloat in the water taken in through these
holes. The Titania thereupon put into Halifax, accompanied by an
other vessel, where she arrived on the morning of the 25th; after re
pairs she proceeded to New York, which she reached on the second
of November. The Titania was a steamer of about 1000 tons, and her
building was completed in May, 1880. This was her sixth trip across
the Atlantic. The spare propeller, weighing from four to five tons,
was put between-decks near the mainmast, and secured by chains
carried through the boss at the axis of the propeller, and fastened to
four ring bolts, secured to iron plates, which were riveted through the
iron deck, one between each blade of the propeller, with wooden
chocks near the ends of the blades.

A good deal of evidence was given on the part of the claimants
tending to show that it was customary for steamers to carry a spare
propeller, and that this one was fastened in one of the most approved
modes, and in the usual manner, with the best material, and in strict
accordance with Lloyd's rules, special survey, and believed sufficient
by persons having very large experience in fastening and securing
such propellers. Before leaving Dundee on the last trip, the chief
officer, as he testified, examined the fastening of the propeller care
iully, feeling each turn of the chain, and found it taut and tight, as
on the previous voyages. After the accident the chain was found in
pieces; one of the ring-bolts broken, and one of the plates torn and
rent; the rivets were out of their holes; but the margin of the boles
did not present the appearance of the bolts having been drawn out
through them. The chains had been made taut by wooden wedges,
driven between the top of the boss and the chains above~ near where
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the chains pass down through the holes in the center of the. boss.
The bill of lading contained the usual exception of injury through
"perils of the sea," and various other special clauses, among. which. it
was provided that the ship-owner is "not to be liable for any damage
to any goods which is capable of being covered by insurance." .'.

The libelants contended that the :vessel was unseaworthy, when she
sailed,through the insufficient fastening of the propeller. The defects
alleged were, chains of insufficient size; an insufficient number of riv~

eta fastening the plates to the deck; that the deck beneath was. not
strengthened; that the chocks were not bolted to the deck; but, most
important of all, that the wedges which were used for tightening were
of yellow pine, and too small in size. Through the loosening of these
wedges, as it was surmised by the libelants, some play wa.s probably
first afforded for the motion of the propeller, and after that, ~n the
heavy rolling of the ship, breaking loose naturally and inevitably fol
lowed. There was no evidence, however, to show what first gave
way, or in what particular manner the· propeller broke loose. The
Titania on this voyage was very light, and in conseqllence rolled
more than she otherwise would in the heavy seas. The olaimants
contend that the ship was in all respects seaworthy; that the fasten
ings of her propeller were in all respects proper and sufficient ; and
that the accident was properly to be ascribed to the perils of the
seas; and also that the loss in question was sub3ect to the special
exception above re,ferred to, because it was capable of being covered
by insurance.

Treadwell Cleveland, for libelants.
Goodrich, Deady a: Platt, for claimants.
BROWN, J. The bills of lading in these cases contain numerous

exceptions from liability on the part of the ship-owner, only two of
which seem applicable to this case, namely, the general exception of
"perils of the seas," and the special exception that "the ship-owner is
not to be liable for any damage to any goods which is capable of being
covered by insurance." If the breaking loose of the propeller and
the consequent damages to the goods arose through negligence in the
proper stowage or fastening the propeller, then it cannot be covered
by either of these exceptions. The shipment being made in .England,
and on an English vessel, the law of the flag governs. Lloyd v. Gui
bert, L. R. 1 Q. B. 115; Chartered, etc., v. Netherlands, 9 Q. B. Div.
118; 10 Q. B. Div. 521; The Gaetano x Ma'ria, 7 Prob. Div. 137;
Woodley v. Mitchell, 11 Q. B. Div. 51. But although, under the Eng
lish decisions, it seems to be settled that ship-owners may exempt
themselves from damages caused even by their own negligence, pro
vided this intention be unequivocally expressed, (Mac!. Ship. 409,
note; Chartered Mercantile, etc., v. Netherlands, etc., 9 Q. B. Div. 118,
122; 10 Q. B. Div. 521; Steel v. State Line, etc., 3 App. Cas. 88;)
yet such causes of special exemption, being inserted for the benefit of
the Ship-owner, are construed most favorably to the shipper and most
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strongly against the ship-owner, and will not be held to embrace the
latter's own negligence, unless that be specially excepted in connection
with the actual cause of the loss. Macl. 409, 509, 510; Hayn v. Gulli
ford, 3 C. P. Div. 410; 4 C. P. Div. 182; 'l'aylor v. Liverpool, etc., 9
Q. B. 549.

The clause in relation to insurance cannot reasonably be con
strued as intended to mean any possible insurance, in any possible
company, and upon any possible premium. It must be held to re~er

only to insurance which might be obtained in the usual course of
business from the ordinary insurance companies, either in the usual
form, or in the customary mode of business, on special application.
The evidence on the part of the libelant shows, however, that no in
surance against negligent stowage of the propeller could be obtained
in any ordinary insurance company either in the usual course of busi
ness or on special application. On cross-examination one of the
witnesses stated that he had heard of companies or associations in
England that insured against everything; but he did not know of any
such company, and he had never seen any such policy_ An associa
tion somewhat like that, with the terms of the mutual obligations of
its members, appears in the case of Good v. London Steam-ship Owners'
Mut. Prot. Ass'n, L. R. 6 C. P. 563. The defendants, however, gave
no fmther evidence in regard to such associations, and it seems clear
to me, even if their existence had been proved, that possible insur
ance or indemnity in such mutual protective associations, with their
peculiar terms and conditions, is not to be construed as the insurance
referred to in this clause of the bill of lading. I see no reason, how
ever, for not regarding the clause as valid, construed as referring
only to insurance which might be effected in the ordinary course of
insurance business. Thus construed, it exempts the ship-owners
from loss which might be thus insured against, and which might be
recovered of the insurers, if not directly caused by negligence on the
part of the ship.

The question in this case is, therefore, practically, a question be
tween the ship-owners and the insurers; for if the libelant under this
restrictive clause did not obtain insurance, it was his own fault, and
the liability of the ship-owners is not increased. And the question
is, whether the injury to the goods is to be deemed caused by a peril
of the seas as the proximate cause of the loss which would be covered
by an ordinary marine insurance, or whether it was caused directly
by negligence on the part of the ship. The damage itself is within
the terms of ordinary marine policies; but if it might have been
avoided by the use of ordinary care and diligence on the part of the
defendants, then the insurers would not be liable; for in such cases
the negligence, and not the peril of the seas, is deemed the proximate
cause of the loss. Story, Bail. § 512a.; Clark v. Bamwell, 12 How.
280; Gen. Mnt. etc.,v.Sherll'ood, 14 How. 351,36-1; Lamb v.Park
man, 1 Sprague, 353; Woodlty v. Mitchell, 11 Q. B. Div. 47; Ionides



THE TITANIA. 105

Y. Universal Mm'ine, etc., 14 C. B. (N. S.) 259; Ohartered Mercantile
Bank v. Netherlands, etc., 9 Q. B. Div. 118, 123; 10 Q. B. Div. 521,
543. And if the ship is to be deemed unseaworthy at the commence·
ment of the voyage, by reason of any improper or negligent stowage
of the propeller, the policy of insurance would not attach; and the
ship would also be answerable upon an implied warranty of seaworth·
iness. Am. Ins. 4; 1 Pars. ~lar: Ins. 367,368; Mac!. 406, 407.

There is no suggestion of any fault on the part of the ship after
she sailed. If there was any negligence in regard to the spare pro
peller, it existed at the time of sailing. Moreover, the shape and
weight of the propeller were such as manifestly to endanger the safety
of the. ship, if improperly stowed an<l fastened. Hence, the stowage
of the propeller directly affected the seaworthiness of the ship, and
the question, therefore, comes down to this; was there any such neg
ligence or want of care in the stowage and fastening of this spare pro
peller as made the ship unseaworthy at the time of sailing on this
voyage, or such as would prevent a recovery on an ordinary policy of
insurance for this damage? The evidence shows, in this oase,that
.the propeller broke loose during severe gales,and while the ship was
rolling in an extraordinary manner. This great rolling was doubt·
less in part due to her lightness on the voyage, the deck on which the
propeller was fastened being four feet nine inches above the. water
line. But it is not suggested or claimed that there was any such
lightness of the vessel as rendered her in any way unseaworthy or
unfit for the voyage. Where a ship becomes unseaworthy during se
vere weather, or one part of the cargo does damage to another part,
it is manifest that neither is the ship, from a consideration of the reo
sult alone, to be pronounced unseaworthy when she sailed, nor is the
cargo necessarily to be held improperly or insufficiently stowed. The
question is essentially the same as respects each. If, npon all the ev
idence no negligence is recognizable, the damage in either case is set.
down to perils of the sea.

To determine the question upon the facts of this case, it will be
useful to consider-First, what is the test or criterion of seaworthi•.
ness, and the extent of the ship-owner's obligations in that respect?
As between the ship-owner and the insurer, the former is bound to.
provide against ordinary perils, while the latter undertakes to insure
against extraordinary ones; "although," as DUER, J., observes in the
case of Moses v. Sun Mutual Ins. Co. 1 Duer, 170, "to discriminate
between ordinary and extraordinary losses is, in some cases, a matter
of great nicety and difficulty." By ~xtraordinary' is not meant what.
has never been previously heard of, or within former experience, but
only what is beyond the ordinary, usual, or common. By seaworthi
ness is meant" that the ship shall be in a fit state, as to repair, equip
ment, crew, and in all other respects, to encounter the ordinary perils
of the contemplated voyage." Dixon v. Sadler, 5 Mees. & W. 414;
2 Arn. Ins. c. 4; 1 Pars. Mar. Ins..367; Mac!. 410; BicclJrd v.

I
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Shephcrd, 14 Moore, P. C. 471. In the case of Gibsonv. Small, 4 H.
L. Cas;; 418, LOl'd CA::\IPBELL says: "With regard to its (seaworthy)
literal or"primary meaning, I assume it to be now used and under.
stood that the ship is in a condition in all respects to render it rea·
sonably safe where it happens to be at the time referred to." In Knill
v. Hooper, 2 Hurl. & N. 271, 284, the court say: "Seaworthy or not,
is always a question for the jury, and in all cases the question for
the jury will be, whether the ship was, at the commencement of the
voyage, in such a state as to be reasonably wpable of performing it."
In Turnbull v. Jansen, 36 Law T. (N. S.) 635, BRETT, L. J., says: "A
contract of sea insurance is against extraordinary perils; therefore,
the implied warranty of seaworthiness is that the vessel will l?e fit
to encounter ordinary perils." Substantially the same language is
employed by TllOMPSON, J., in Barnewelt v. Church, 1 Caines. 234; and
in Dupont, etc.,v. Vance, 19 How., CURTIS, J., defines seaworthiness
of the hull to be competency "to resist ordinary action of the sea."
In the ease of Adderly v. American Mut. Ins. 00. Taney, 126, it is
said if the leak was such "that a prudent and discreet master, of com
petent skill and judgment, would have deemed it necessary to ex-.
amine and repair the leak, there could be no;recovery ; but if he
might reasonably have supposed that the vessel was seaworthy for
the voy~ge in which she w.as then engaged, notwithstanding the leak,
and on that ac.count omitted to examine and repair, such an omission
would be nohar." In The Reeside, STORY, J., defines perils of the
seas to be those "which cannot. be guarded against by the ordinary
exer.tions of human skill and prudence." 2 Sumn. 567, 571.

The standard of seaworthiness, moreover, does not remain the
same with advancing knowledge, experience, and the changed appli
ances of navigation. 3 Kent, *288. In Tidmarsh v. Washington, etc.,
Ins. 00. 4 Mason, 439, 441, STORY, J., in charging the jury as to the
defense ofullseaworthiness, said:

"The standard of seaworthiness has been gradually raised within the last
thirty yea-vB, from a more perfect knowledge of ship-building, a more en
1m'ged experie.nce of maritime risks, and an increased skill in navigation. In
many ports, sails and other eqnipnients would now be deemed essential
wInch, atll,n earlier period, were not customary on the same voyages. There
is also, as the testimony abundantly shows, a cOnsiderable diversity of opin
ion,among nautical and commercial men, as to what equipments are or are
not necessary. Many prudentand cautious owners supply their vessels with
sp,ue sails and a proportionate quantity of spare rigging; others do not do so,
from a desire to economize or from a different estimate of the chances of iIi
jury or loss during the same voyage. 11<. '" '" It would not be a just or safe
rule in all cases to take that st.andard of seaworthiness, exclusively, which
prevails in the port or country where the insurance is made. '" >I< >I< It
seems to rnethat where a policy is underwritten upon a foreign vessel be
longing. tOll. ,foreign. country, the underwriter must be taken to have knowl
edge of the common Ilsages of trade in such country, as to equipments of
vessels of that class, for the voyage on which she is destined.. He must be
presumed to underwrite upon the ground that the vessel shall be seaworthy
in her equipments, according tQ thegeneral custQJn of the pQrt, or at least of
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the country to which she belongs. It would be strange that 'an insnranCe
upon a Dutch, French, or Russian ship should be void, becauseslle, wanted
sails which, however common in our navigation, never constituted a par~'of

the maritime equiptnents of those countt'ies. We inight as well require(hat
their sails and rigging should be of the same forll!, size, and dimensions,
01' manufactured of precisely the same materials as ours. In short, the true
point of view, in Which the present case is to be examined, is this, was the
Emily equipped for the voyage in such a manner as vessels of her class are
usually equipped in the prOVince of Nova Scotia and port of Halifax for like
voyages, so as to be there deemed fully seaWorthy for the voyage and suffi·
cient for all the usual risks? If so, tlla plaintiff on this point is entitled to
a verdict."

The question of seaworthiness, therefore, as regards the implied
warranty in favor of the insurer or of the shipper of goods, is to be
determined with reference to the customs aqd usages of the port or
country from which the vessel sails, the existing state of knowledge
and experience, and the judgment of prudent and oompetent persons
versed in such matters. If judged by this standard, the ship is found
in all respects to have been reasonably fit for the contemplated voy
age, the warranty of seaworthiness is complied with, and no negli
gence is legally attributable to the ship or her owners. Where act
ual defects, though latent, are established by the proofs, that is, 8uch
defects as at the time when the'vessel sailed would, if known, have
been considered as rendering the vessel unseaworthy for the voyage,
such as rotten timbers, defective machinery, leaks, etc., such defects,
though latent, are covered by the implied warranty of seaworthiness,
and are at the risk of the ship and her owners, and the policy does
not attach. 2 Am. Ins. c. 4; 1 Pars. Mar. Ins. 369; Abb. Ship. t840;
3 Kent, -205; Lee v. Beach, 1 Park, Ins. 468; Quebec ""larine, etc., v.
Commercial,etc., L. R. 3 P. C. 234; Work v. Leathers, 97 U. S.379; The
Vesta,6 FED. REP. 532; Hubert v. Recknagcl, 13 FED. REP. 912. But
this principle cannot be applied to cases where, all the circumstances
being known, the vessel would still be deemed by competent persons,
and according to existing knowledge and usages, entirely seaworthy,
and reasonably fit for the voyage, although sub!iequent experience
might recommend additional precautions. It was long ago held,
(Amics v. Stevens, 1 Strange, 128,) and is laid down in Abb. Ship.
t389, as elementary law, that "if a vessel reasonably fit for the voyage
be lost by a peril of the sea, the merchant cannot charge the owners
by showing that a stouter ship would have outlived the peril." This
principle applies equally to the stowage of the cargo.

The same result is derived from a consideration of the question
as a matter of stowage only, not affecting the seaworthiness of the
ship. For it is weH settletl that in determining what is proper stow
age, the customs and usages of the place of shipment are to be
considtJred, and if these customs are followed, and if none ·of the
known and usual precautions {or safe stowage are omitted,· no bl'f:ia'Ch
of duty, or negligence, can be imputed to the shipi and in case of

----,-----------------~
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damage uuder great stress of weather, the injuries will be ascribed t~
perils of the seas, and held to be chargeable upon-the insurers. In
3 Kent, -217, it is said: "What is an excusable peril depends a good
deal upon usage and the sense and practice of merchants, and it is a
qnestion of fact to be settled by the circumstances peculiar bo the
case." This point was much discussed in the case of Lamb v. Park
man, 1 Sprague, 343, in which SPRAGUE, J., says, (page 350:)

"The question before the court is whether there was a want of proper skill
and care in stowing the cargo. Improper stowage is distinctly set up in the
answer as the first ground of defense. Now, it haVing been shown that
this cargo was stowed in accordance with an established usage, why is not
that decisive in favor of the libelants? ... * ... Suppose a question had
arisen whether this cargo was sufficiently protected by dunnage at the bOL
tom or sides, must it not have been decided by usage? And if so, why not
as to the top? It must be presumed that the parties intended that this
cargo should be stored throughout in the usual manner."

The same point w.as decided in Baxter v. Leland, Abb. Adm. 348,
and in Oarao v. Guimaraes, 10 FED. REP. 783. And in the case of
Clark v. Barnwell, 12 How. 288, the court say, in reference to any
possible negligence in the stowage: "For aught that appears every
precaution was taken that is usual or customary, or known to ship
masters, to avoid the damage in question;" thereby clearly indio
eating the rule of diligence' applicable to such cases.
. :r have not been referred by counsel to any case closely resembling
the present; that of Kopitoff v. Wilson, 1 Q. B. Div. 377, is, however,
similar, though much stronger in its evidence of negligence than the
present. There the defendant's ship had taken aboard large quan
tities of armor plates to carry to Cronstadt. They weighed from
15 to 18 tons each, and were placed on the top of it quantity of railway
iron and then secured there by wooden shores. There was a conflict
of testimony as to whether this was or was not a proper mode of
stowing them. The plaintiffs contended that it was improper, and
made the ship unseaworthy for the voyage. She encountered bad
weather, rolled heavily, and after she had been out at sea some hours
one of the armor ~lates broke loose and went through the side of the
ship, which, in consequence, went down in deep water and was totally
lost with all her cargo. On the trial before BLACKBURN, J., aud a
jury, to recover for the loss of the plates, the question was left to the
jury to determine whether the vessel, as regards the stowing, was
rea$onably fit to encounter the ordinary perils that might be expected
at that season from Hull to Cronstadt j if not, was the loss occa
sioned by that unfitness. The jury found on the fr:st question, in the
negative, and on the second, in the affirmative; and thereupon a ver
dict was directed for the plaintiff. The .court in bane, upon a rule
nisi. held these instructions correct.

In the present case no fault is fonnd with the place or general
method of stowing and securing this spare propeller. The general
plan of securing it was approved by the libelant's witnesses; and



THE TITANIA. 109

the expert upon whose testimopy the libelant chiefly relies as to the
unseaworthiness of the ship, suggested for her return voyage, after
this accident, no change in the place or general method of securing
the spare propeller, but only the addition of a few more rivets, a
heavier chain, and the fastening of the chocks to the deck. These
are obviously matters of detail necessarily depending upon the judg
ment of persons in charge of such work.

From the large mass of evidence on this subject put in by the
claimants, it seems to me impossible to hold that this propeller was
not stowed and secured in a manner believed and judged, by persons
haVing the largest experience and who were most competent in such
matters, to be sufficient and safe in all respects. The ship was
built, and this propeller was stowed and fastened, under the inspec
tion of one of the Lloyd's surveyors, who testified that it was well
and properly done, and was approved by him as the representative
of the underwriters. And even in view of the accident which after
wards happened, he still gives it as his opinion that it was well and
sufficiently secured, and that something extraordinary must have
happened to account for its breaking loose. What did happen to
causeHs getting loose does not appear. The proof of the· good
quality of the material and work, and of its strength, was ample.
Nearly a score of witnesses, many of whom had stowed and fa~tened

from 20 to 200 propellers each, testified that it was done according
to the best and most approved method, and in all respects in the
Hsual manner. As I have said above, the vessel had already crossed
the Atlantic five times from May to October, not only without acci
dent, but, according to the testimony of the mate, without loosening
any of the propeller's fastenings. No evidence was given on the
part of the libelant in any way discrediting the statements of so
many witnesses, or showing that this propeller was not secured"iIi
the usual manner, and with all the usual precautions adopted in con
nection with that mode of stowing; :and thm'eis no reason to doubt
that it was in fact secured in the same manner in which hundreds of
other propellers had theretofore been usually secured, and always
hitherto regarded as sufficient. No previous acoident in any of this
large number, 'similarly fastened, is known; and this accidantoc
curred in the course of a heavy gale, accompanied by extraordinary
rolling of the ship. I think, therefore, the loss should be fairlyattrib
uted to perils of the sea, as undet somewhat similar circumstances
was held in the case of Barnewell v. Church,! Caiues, 217,285,and
Dupont, etc., v. Vance, 19 How. 162,168. "

Thelibelant's principal objection to the mode of fast1'lnfng the pro
peller was the use of wedges too small in size, and made of yellow
pine infltead of oak. The objection to the use of yellow pine was
upon the ground of its liability to be "chawed"under the heavy press
ure of the chains. But the testimony of the expert on this point
seems' to rest principally upon his experience in English ship-yards
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some years ago, w1len, as he says, only oak wedges were 10 use. But as
this vessel was built and the propeller fastened in the customary
manner in one of the largest English ship-yards in 1880, little weight
can be given to the former experience of this witness in the use of oak
wedges only, if yellow pine had come into subsequent use; and that
yellow pine wedges were not liable to any such injury from the "chaw
ing" of the chains as was supposed---,if yellow pine wedges were in fact
used-seems to me sufficiently eyident from the fact that during five
voyages across the Atlantic no perceptible injurious effect was pro
duced upon them; for if there had been any such effect it would have
been discovered on the examination previous to the last voyage. .

I do not consider it by any means certain, however, that the wedges
used were of yellow pine. This rests upon the testimony of Mackie,
towards the close of the trial. He also gave the size of these wedges,
first as three and one-half inches; subsequently he undertook to make
a correction of his testimony in regard to the size of the wedges, when
it became. manifest that the wedges must have been larger than that,
in order to support the four chains which ran through each ring.
His testi:rp.ony on this point must be considered so grossly erroneous
that r should be unwilling to rest a.n important part of the case on
his evidence. The libelant, at the clQse of the case, ingeniously
and naturally seeks to make the most of this testimony, both in re
gard to the .small size of the wedges and their being of yellow pine.
No question was made in regard to them in the pleo.dings, nor.p.t the
time when the bulk of the claimant's evidence was taken upon com
mission abroad, from witnesses who best knew what was used, and
the defendant8 had no available opportunity for direct proof in re
gard to them. Mackie necessarily spoke only from memory in re
gard to what he had observed on the previous voyages, as the wedges
formerly used were not on board when the ship. arrived; and it is
possible that in the three years since this accident, the wedges which
he remembers seeing may ha~e beentbose put in at Halifax, where
the Titania went for repairs, or those put in here for the voyage after
the accident. In the subsequent surv(ly, moreover, and in the par
ticular directions given hy the chief expert for the libelant, no direc
tions whatever were given in regard to wedges. This, it seems to
roe, is strong contemporaneous evidence that the particular kind of
wedges to 1:>e used was not consider.ed material; if so, some direc
tions on that point would naturally have been embodied in his recom
men(1ations. The same observations apply in regard to the wedges
being single or double. In a matter of detail of this k~nd arising near
the close of. the trial, and resting upon the doubtful testimony of a
tilingle witness, who had no particular call to observe the matter at·
tentively, I think much greater we\ght should be given, if the matter
be regarded as in fact very material, to the mass of testimony showing
that in all the details of the work the propeller was secured in the
,usual and customary manner) and in the moJe fully approved bJ'
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competent judges and by previous experience. Every conceivable'
motive existed on the part of the owners to secure this, and I think
the evidence requires me to find that this was done, notwithstanding
the criticisms of the libelant's witnesses as toa few details, made
after the event.

I must hold, therefore, that the vessel, in respect to the stowage of
the propeller, was seaworthy at the time of sailing on this voyage; and
that the damage to the libelant's goods arose throngh the perils of
the seas in the severe gale' and the extraordinary rolling of the ship
cOllsequent therefrom; that the damage would be covered by ordi
nary marine insurance, and was, therefore, within the excepted perils
of the bill of lading, both under the general clause, and also under
the special clause, as a risk which might be insured against, covered

, by the ordinary marine policy.
The libels should therefore be dismissed, with costs.

THE CHARLEY A. Rli;~D.

THE CITY OF TROY.

(Di8trict Court,S. D. New York., January 4, 1884.)

CoLLISION-ERIE CANAL-!:lUCTION-OANAL REGULATIONS.
Where the canal-boats D; 0, S. and O. A. H. were approltching each other

in opposite direcLions on the Erie canal, the former on the tow-path side and
. both towed by horses, and the steam canal-boat Cit.v of T. overLaking the O.
A. R, attempted to pass her on the left, and 8S she did so, the effect of the
steam-poat, by the swell from herbows and the suction from her propeller, was
to render the O. A, R., for the time being, unmanagcable by her helm, and sent
her bows across to the other side of the canal, so that she struck and injured
the D. 0:' 8., lwld. that the steamer was in fault for attempting to pass theD.
A. R when the two were so Dear meeting, instead of :waiting until they ha,d
pa,sed each other, and that the C. A. H. was also in fault for not having stopped
IlCr team of horses when the Oity of T, had approached within 20 feet of her stern,
as reqUired by caDal regulation No. 49; Mld further, that 8 veSllel,. which in
her navigation violates aDy express regulation will be held chargeable with con
tributory negligence un"~ss she shows clearly that stich violation could not
hrlve contributed to the collision. ' .. .

Actions for Collision.
J. A. 'Ilyland; for libelant Peters.
E. G. D,/vis, for libelant Linihan and the Charley A. Reed.
Beebe tt Wilco:r:, for the City of Troy. .
BROWN, J. The above libels wert' filed to recover damages for in-

juries through a collision on the Erie canal, near Buffalo, east of Black
Rock, at about noon of October 1, 1880, between the canal-boats D.
C. Sutton and the Charley A. Reed, by which both were damaged.
The D.,C. Sutton had a full cargo, was towed by horse, and was go-
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ing westward, and, according to custom, near the tow-path which was
there on the south side of the canal. The Charley A. Reed was coming
eastward, loaded, and towed by horse, and was about in the mid
dle of the canal, which was thel'~ 85 feet wide. The steam canal
boat City of Troy was at the Bame time astern of the Charley A.
Reed, and overtaking her from the westward, proceeded to pass her
by going between her and the heel-path side of the canal. In doing
so, as it is alleged by the libelants, she rendered the Charley A. Reed
unmanageable, and threw her bows across the canal, so that the lat
ter ran into the Sutton, the bluff of the starboard bow of each canal·
boat striking the other and inflicting some damage on each. The
owner of the Sutton libeled both the other vessels, alleging that both
were in fault; and the owner of the Charley A. Reed has libeled the
City of Troy, as the one solely in fault.

It is evident that the collision arose through the steamer's under
taking to pass the Reed when the Reed and Sutton were approaching
each other from opposite directions. Whether the City of Troy was
justified in this must depend partly upon the regulations and partly
upon the distance the canal-boats were apart when she undertook to
pass. The evidence shows clearly that a steamer in passing a canal
boat renders the latter for the time unmanageable by her tiller; the
swell from the bows of the steamer first throwing the stern of the
canal-boat away from the steamer, and afterwards, as the steamer
approaches the bows of the canal.boat, having the same effect on her
bows, while at the same time the strong suction from the propeller of
the steamer, as it approaches and passes the stern of the canal-boat,
draws the stern powerfully towards the steamer. The latter co-operat
ing with the repelling effect of the swell on the bows of the canal-boat, is
frequently sufficient to send the latter upon the opposite bank of the
canal, from which the steamer often assists bya line in jerking her off.
These ordinary effects of a steamer's passing a canal-boat in the canal
were well known to all the parties to this controversy. It is clearly dan
gerous, therefore, for a steamer to attempt to pass a canal-boat when
there is any other craft in the canal, which may be met, not merely
before the steamer herself has passed, but before the canal-boat would
have time to recover her proper position in the canal. Regulation
No. 49 of the canal board (Manual of Canal Laws, 349) requires that
a horse-boat, when approached within 50 feet by another horse-boat
overtaking it, and proceeding in' the same direction, shall turn from
the tow-path, and give the rear boat every practical facility for pass
ing, and stop whenever necessary, until the rear boat shall have
passed.. The same regulation requires a horse-boat, when approached
within 20 feet by a steam-boat moving in the same direction, "to
turn towards the tow-path, and cause their horse to cease towing un
til the steamer has passed five feet ahead" of it.

According to the steamer's witnesses she was going about two and
'me-half miles an hour, while the canal-boats were going from o.ne and
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one-half to two miles. They testify that when about a length and a half
astern of the Reed, two steam-whistles were given as a signal to the
Reed that the steamer would pass. These were not heard on the
Reed, and the latter's witnesses testify that when she was about a
length off they shouted to the City of Troy not to attempt to pass"
until they had got by the Sutton. These shouts were also unheard.
The steamer proceeded to pass along the berme bank, there being
sufficient room for her to do so without any change in the Reed's po
sition. The City of Troy's witnesses say that when her signals were
given the hOl'ses of the two teams were 200 feet apart, which would
make the Sutton and the Reed at that time from 500 to 600 feet
apart. But when the bows of the City of Troy began to lap the'
stern of the Reed, as all the other witnesses testify, the teams of the
Reed and the Sutton had passed each other, and the two boats were
not more than from 100 to 200 feet apart. The captain of the City
of Troy testifies that he slowed down while passing the Reed; the
object of which was to lessen the effeot of the swell and the suction
upon the Reed. When the Reed and the Sutton were about 200 feet
apart the Sutton's team was stopped; the Reed's team was stopped
when the City of Troy had lapped the stern of the Reed. The
stopping of the teams, however, affected the progress of the canal
boats only measurably. The Sutton at the time of the collision was
nearly stopped by land, as there was a considerable current in the
canal against her; while the progress of the Reed, with the same
current in her favor, could not have been much checked during
the short time that elapsed between her team's stopping and the col
lision.

As the canal-boat was going only some two and one-half miles an
hour, it was very plain that she could not possibly have pa~sed the
Reed before the Sutton was reached, even if at the time when her
signals were given the distance between the Reed and Sutton was
600 feet,and the distance between the City of Troy and the Sutton
750 feet. The boats were all about 100 feet lon~, and at those rates
of speed, respectively, the City of Troy would gain but two lengths
while the Reed was going three. Even if the former had not slowed
down while passing, she had three and one-half lengths to gain from
the time when the signals were given before she would have cleared
the Reed, and the latter would still have to recover her proper place
in the canal in or~er to avoid running into the Sutton. And as the,
Sutton, moreover, was approaching the Reed at about the same rate,
it is clear that at the time the City of Troy's whistles were given the
Reed and the Sutton were not far enough apart to enable the City of
Troy to pass the Reed before the Sutton would come abreast, unless
she was going at a more rapid rate than her witnesses admit; and if
she was, there was the greater danger through the greater disturbing
effect upon the Reed while passing. On the evidence, therefore, I
cannot entertain any doubt that the attempt to pass the Reed, with

v.19,no.2-8
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its known hazards, was rash and foolhardy, and that the City of
Troy must be beld liable on the general ground of want of due care
and regard for the safety of the other boats in the canal.

Regulation No. 50, although not in terms including this case, does,
r think, by analogy, condemn, if it does not prohibit, a steamer's ever
undertaking to pass another boat when a third would come abreast
of them before they had sufficiently cleared. That regulation pro
vides that, where two boats "coming in opposite directions, shall ap
proach each other in the vicinity of a raft, so that if both should con
tinue they would meet by the side of such raft. the boat going in the
same direction as the raft shall stop until the other boat shall have
passed the raft." The evident purpose is to prevent passing three
abreast, with all the dangers incident to that situation. The Reed in
this case was in a situation analogous to the raft referred to in this
regulation. The steamer was going in the same direction, and b)'
this regulation would be required to wait until the Sutton should have
passed the Reed. There was nothing in this case to prevent the Cit)'
of Troy from waiting until the Sutton and Reed had passed each
other, which they would have done in less than two minutes after the
City of Troy had reached the stern of the Reed. There is no obliga
tion in the regulations, and none which reason can suggest, that the
Sutton should have stopped rather than the City of Troy which
could easily control her own motions; but manifestly the contrary.
When the City of Troy was seen about to pass the Reed, the Sutton
did stop and hugged the tow-path bank, and no fault is attributable
to her.

. With regard to the Charley A. Reed, r am obliged to find a violation
of regulation 49 on her part, in not stopping when the steam-hoat
approached within 20 feet. Her helmsman first testified that his
team did not stop until the City of Troy "was right broad-side of
us." He afterwards said that when he first slowed up, the City of
Troy had lapped about 10 feet. The regulation is explicit in such
cases that the boat ahead shall cease towing when the steamer has
approached "within 20 feet." Considering the precautions necessary
for the safety of the boats, there was no reason why the Reed, even
independent of this regulation, should not have stopped as soon as
the Sutton's team was stopped. No regulation required the Sutton
to stop; her captain acted as a prudent person should act in view of
probable danger. The Reed not only did not act .with this care and
prudence, though the danger was sooner visible to her, but she neg
lected the express requirement of the regulation as well. It is im
possible to say that if she had slowed sooner thisconld have had no
effect in avoiding the collision. The blow was a comparatively light
ODe; she had a line thrown out to the City of Troy at the time for
the purpose of keeping her off, and timely slowing by the Reed, as
the regnlation required, might possibly have been suffioient to avoid
the collision altogether. The Reed must, therefore,be held liable fat
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:lontributory negligence in this respect. The Pennsylvania, 19 Wall.
125.

It results from this that the owner of the Sutton is entitled to a
decree: against both the Reed and the City· of Troy, and that the
owner of the Charley A. Reed is entitled to a decree against the City
of Troy for half his damages, with costs to the libelant in eacll case.

RED WING MILLS V. MERCANTILE MUT. INS. Co.

(DiBt1'ict Court, 8. D. New York. January 9, 1884.)

1. SHIPPING - THROUGH BILL OF LADING -INSURANCE - CoNSTRUcrION - STATE
LINE.

The words used in insurance contracts are,to be understood according to their
ord inary scope and meaning, unless a more restricted use is estahlished by gen
eral mercantile usage, or expressly brought to the notice of both parties.

2. SAME..,...TRANSFER OF Goons.
Where flour was shipped by the Merchants' Dispatch Transportation Oom

pany, at Red Wing, Minnesota, for Glasgow, Scotland, by a through bill of
lading of that company and the Btate Line, and the shipper thereupon effected
insurance with the respondents upon a certificate of marine insurance" from
New York to Glasgow on board of the State Line,i' and a portion of the flour,
on arrival at New York, was loaded on board the steam-ship Zanzibar, which
was not one of the regular steam-ships of the State Line, but of which that line
had taken an assignment of a charter-party for a single tJ'ipfrom New York
to Glasgow, the charter-party being a contract of affreij!;'htment merely, and
the possession and the control of the Zanzibar remaining with her owners, and
not with the State Line, held, that the Zanzibar dId not form, even tempora
rily, a part of the State Line, and that the insurance did not attach, but tha'
the loading on the Zanzibar was a tr.ansfer by the State Line of the flour so
loaded,to another steamer, in accordance with one of the provisions of the
through bill of lading. Secus, had the possession a!1d control of the Zanzibar,
though for a single voyage only, been in the State Line . ',

In Admiralty.
On the fourteenth of December, 187.8, the libelants delivered to the

Merchants' Dispatch Transportation Compauy, at Red Wing, Minne
sota, 800 barrels of flour, to be transported from Red Wing to Glas
gow, Scotland, and received what is known as a through bill of lad
ing, entitled "The Merchants' Dispatch Transportation Company and
the State Line." On the sixteenth of December the libelauts took
out a certificate of insurance from the respondents' company, to
the amount of $2,800, upon the 800 barrels 'of .flour insured, to be
shipped "on board of the State Line, at and from New York to Glas
gow, Scotlaud." On the ;arrival of the fl.ourAt New York, one of the
regular vessels of the State Line having been totally lost, and there
being an accumulation of goods, the agents of the State Line, Aus
tiu, Baldwin & Co., took to themselves an assigument of a charter
party. of the steam-ship Zanzibar; from the agent of the New York
Central Railroad Company, who held a charte,r of .the Zanzibar, for a.
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return voyage' to Great Britain, and thereupon, on account of the
State Lme, Austin, Baldwin & Co. loaded her with wheat and peas
in bulk, and other cargo, including 400 barrels of the flour in ques
tion. The Zanzibar shortly after sailed from New York and has
never been heard from. The claim of the libelants for these 400
barrelB of flour was adjusted by the respondents' agents in London
as a total loss. Payment, however, was resisted, on the ground that
the policy never attached as respects the Zanzibar, because, as
alleged, she was not a vessel belonging to the State Line.

The through bill of lading contained, among others, the following
clauses:

"(6) It is further agreed that the said Merchants' Dispatch Transportation
Company have liberty to forward the goods or property to port of destination
by any other steamer or steam-ship company than that named herein, and
this contract is executed and accomplished, and the liability of the Mer
chants' Dispatch Tran3portation Company, as common carriers thereunder,
terminates on delivery of the goods or property to the steamer or steam-ship
company's pier in New York, when the responsibility of the steam-ship
company commences, and not before. (7) And it is fnrther agreed that the
property shall be transported from the port of New York to the port of Glas
gow by the said steam-ship company, with liberty to ship by any other steam
ship or steam-ship company."

The charter-party of the Zanzibar is dated December 18, 1878, and
provided that the Zanzibar, classed as 100All, in measurement
2,245 tons, should proceed from Liverpool to New York, and thence
back, with a cargo of provisions and grain or cotton, at a specified
rate of freight, to some one safe direct port in the united kingdom of
Great Britain and Ireland, etc. On the twenty-eighth of December,
the ship being then in New York, all right, title, and interest in the
.charter-party was transferred to the agents of the State Line. By
the terms of the charter-party the navigation of the ship remained
entirely under the control and at the expense of her owners; and not
of the charterers.
.. Evidence was given at the trial to the effect that on vessels belong

ing to regular and known lines of transportation the rate of insur
ance is less than upon independent vessels. Evidence was also given
by several agents of insurance companies that they would not con
sider a vessel employed upon a single trip, like the Zanzibar, to come
within the description of "The State Line" referred to in the certifi
cate of insurance.

Sidney Ohubb, for libelant.
SCudder J: Oarter, for respondents.

·BROWN, J. I ao not think that this case should be determined
with any reference to what the agents of the insurance companies in
New York might consider as coming within the description of "The
State Line." The merchants who ship these goods by a through bill
of lading, a thousand miles awayin the interior, and who deal with

·theinsurance company's agents there, have a right to rely upon the
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ordinary meaning and scope at the terms used in the certificate of in.
surance, unless a more restricted meaning is proved to have been
recognized and established by general mercantile usage, or else ex·
pressly brought to their notice, neither of which in this case has been
proved. l'his insurance was not upon any particular vessel. It was
manifestly intended to be as broad as "The State Line," which was
acting in conjunction with the Transportation Company in obtaining
goods on through bills of lading. In my judgment, therefore, "The
State Line" must be held to embrace all vessels which were navigated
under the possession, control, and management of the State Line,
whether the vessels were such as existed on the date when the certifi·
cate of insurance was issued, or were new vessels introduoed into that
line afterwards, on board of w~lich the goolis might be shipped; or
whether the vessels were owned or were merely chartered by that
line, either before or after the date of the certificate, provided they
were in its possession and control. Nor can I deem it of any conse
quence that the vessel performed but a single voyage, provided that
upon the voyage on which she sailed she was in the possession and
under the management and control of the State Line. If so, she
was during that voyage a part of the State Line, and was one of the
vessels of the State Line pro hac vice. If, on the other hand, the
vessel which carried the flour was not in the possession or under the
management or control of the State Line, then the case would be
that of a carriage of the goods bvanother steamer to which the State
Line had transferred them.

The express conditions of the through bill of lading gave the State
Line the right "to transfer the goods to any other steam-ship or com
pany;" and if the State Line did thus transfer the carriage of 400
barrels, a part of this consignment, to any other vessel, in accord·
ance with this provision, it seems plain that the certificate of insur
ance would not attach to the latter vessel. The existence of this
provision in the thl'oughbill of lading was notice to the libelants of
the necessity of watchfulness on their part in respliict to any transfer
ofthe goods by the State Line to any other steamer, and of the need
of provision for such a contingency in their insurance.

After the loss of the Zanzibar was suspected, some correspond
ence between the parties to this suit arose on that very point, from
which it is clear that the libelants were aware of this contingency in
regard to the insurance, and of the necessity of an assent by the in
surance company in order to hold them as respects any other vessel to
which the flour or any part of it might have been transferred by the
State Line.

The terms of the charter of the Zanzibar, of which the agents of
the State Line took the transfel', are such as show clearly that the
State Line did not acquire the possession or ha\'e any control of the
navigation of the latter vessel. It was a contract of affreightment
only, and the assignment {)f it to the agents oftha State Line gave
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them the right only to lade the ship with such and suob goods. The
possession. and the responsibility and oontrol of the navigation of the
Zanzibar remained solely with her general owners. And it was un
der sucb a charter-party tbat the 400 barrels in question were Jaden
0:0 board the Zanzibar by the State Line. This, in my judgment,
was a transfer of so much of this flour to another steamer within the
terms of the olause of the through bill of lading above quoted. The
State Line had no possession of the Zanzibar and no control over her.
They loaded the flour on board of her, as any merchant might have
done, at a specified rate of freight, for which, under the terms of the
charter-party, the vessel and her owners contracted to deliver these
goods at Glasgow.

On thp, ground, therefore, that neither the possession nor the eon·
trol of the Zanzibar upon this voyage was in the State Line, I must
hold that the Zanzibar was not one of the vessels of the State Line,
even temporarily or pro hac vice; that the oertificate of insurance,
therefore, did not attach; and that the libel must be dismissed, with
costs.

THE B. B. SAUNDERS. (Two Cases.)

(Di8triet Oourt, 8. D. New York. January 7,1884.)

1. COLLISION-AcTION FOR DAMAGES-TORT.
An action for damages occasioned by collision is an action of tort founded

upon negligence.
2. SAME--ANsWER-NEGLIGENCE.

Where the answer denies any negligence, the burden of proof is upon tho
libelant, unless the answer states, or by not dEmying admits, facts from which
negligence is legally presumed.

3. SAME-INSPECTORS' RULES-]!"'IFTH SITUATION.
The supervising inspectors, under the act of Feburuary 28, 1871,(section 4412;

Rev St.,) have authority to frame additional regulations in regard to steamers
paqsbg each other, not in contlict with the statutory rules. Their rules requit.
ing steamers in the fifth situation to pass ordinarily to the right, but permitting
vessels in peculiar situations to pass to the left upon sounding a signal of two
whistles, is within the scupe Of their powers, and obligatory on vessels navi.
gating the harbors.

4. SAME-ANSWERING SIGNALS.
TIle requirement that the signal in answer to the exceptional signal of two

wh:stles shall be given "promptly," is not complied with except by an imme.
diate answer, before other maneuvers are taken, where no reusonfur delay ap.
pears.

5. SAME-CASE STATED.
Wherethe tugs B. B. S. snd O.were approaching each other upon crossing

courses in the j<;a~t river in the fifth situation, snd the 0., having the B. B. S.
on her starboard hamI, sounded a signal of two whistles, and.the H. B..S. with.
out first replying thereto, immediately signaled to her engineer to st~p and
back his engines.-s proper maneuver in accordance with that signal ,-,-but did
not illunediately answer the two whistles, and very shortly after tbe O. gave a
signal. of one Whistle, which was immediately answered by one whistle, and a
c()lIl~ion ensued, and the case was submited by both sides without other evi.
dence, held, that the B. H. S. was in fault in not answering promptly the 0.'.
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signal of two whistleR before proceeding to maneuver in IlCcordance with it;
that it is imposssble to say that the delay and the change of signals may not
have contributed to the collision; and that the B. B. 8. was therefore liable.

The above libels were filed to recover $9,500 damages for injuries
sustained by the canal-boat H. B. Wilbur and cargo, which was in
tow of the B. B. Saunders, through a collision with the steam-tug
Orient, on the twenty-sixth of September, 1879, in the North river.
opposite Harrison street. The Saunders, at about 12 M., had left pier
40, North river, with the Wilbur lashed to her port side to be towed
to Newark. The day was clear and the tide slack. About 10 min
utes after leaving the slip, when the tug was about a third of the
way across the river and heading down stream, the Orient was seen
coming out of the Harrison-street slip. She bore about three or four
points off the Saunders' port bow. Shortly afterwards, as the answer
states, the Orient "blew a signal of two blasts of her steam-whistle to
signify to the Saunders that the Orient desired to pass across the
river in front of the Saunders; that tbe pilot of the latter thereupon
gave a signal to the engineer of his vessel to slow her engine; that
almost instantly, and before said pilot had time to do anything
further, the Orient blew a signal of one blast of her steam-whistle to
signify to those on board the Saunders that the Orient intended to
pass astern of her; that the Saunders immediately replied to said
second signal with a single blast of ber steam-whistle, and signaled
the engineer of the Saunders to go ahead at full speed, and then put
her helm to port; that these orders were obeyed, but the Orient con
tinued upon her former. course across the river without change until
she struok the Wilhur."

The libelants called one witness, who was on board the Wilbur, who
testified that he saw the Orient comingstrai~ht out of either Harrison
or Canal street slip, apparently going across the river ahead of him;
that he did not notice her again, being occupied, until she was within
30 or 40 feet of, him, and that she came straight upon the Wilbur,
striking her about amid-ships; and.that at that time the head of the
Saunders was canted towards New York, and that the captain only
was in the pilot-house. They also read the deposition of the engineer
of the Orient, showing that at the time of the collision the engines of
the latter were backing, but he did not know whether ber headway
was stopped or not. Upon this evidence and the pleadings the libel.
ant rested, and the claimants submitted the case upon this testi
mony, claiming that no prima facie case had been m.adeout against
the Saunders requiring any exculpating evidence on· their part.. The
answer also states that .shortly before the collision, and wh!,ln it was
seen to be inevitable, the pilot of the Saunders starboarded his helm'
to ease the blow.

T. L. Ogden and Chas; M. Da Costa, for insurance company.
E. D. McCarthy, for libelant, Toole. ,
Butler, Stillman et.Hubbard, and W.· Mynderse, for clairrwnt.
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BROWN, J. The libelants contend that it is a point of great prac
tical importance in this case, and in others similar, that they should
not be compelled to call unfriendly witnesses when not absolutely
necessary; and they rested their case upon the pleadings, and the
slight testimony of two witnesses, as making out a prima facie case
of negligence in the Saunders, at the same time claiming, also, that
the Saunders, having taken the tug in tow under a contract to trans
port her to Newark, should be legally treated as a bailee, bouna af
firmatively to excuse herself for not having fulfilled her engagement.
The engagement to tow the tug to Newark is averred in the libels and
is not denied in the answer. It is unnecessary to inquire how thE
burden of proof would stand if the libels were filed upon such a con
tract only. That is not the case here. They expressedly state that
they are filed in a cause "of collision." Both tugs were originally
J!roceeded against; the averments are equally against both; negli
gence is charged against both; and the little evidence given does
sllow that the Wilbur was run into by the Orient. Shortly after the
commencement of the first suit, the Orient was· sold for seamen's
wages, and no surplus remained after satisfying that decree, and the
case now proceeds against the Saunders alone. The case as pre.
sented is not one of contract, but of tort; and the foundation of the
actions against both vessels is negligence in the tugs. A prima facie
case of n~gligence must therefore be made to appear, either from
the pleadings or from the evidence, or else the libels must be dis
missed.

In the case of The L. P. Dayton, 10 Ben. 430, 433, 18 Blatchf.
411, the libelant in a somewhat similar case rested without any proof,
both tugs being there before the court, and each by its own answer
exculpating itself, and showing the whole fault to have been in the
other. The canal-boat in that case was in tow of the Dayton.
BLATCIIFORD, J., says: I

"As respects the Dayton, no prima facie case of negligence is Showtlby her
answer. Thefact that the collision ollcurred while the Centennial was under
the control and diredion of the Dayton, and had neither propelling nor
steering power of her own, is not p1'imafacie evidence of negligence in the
Dayton."

See, also, the English cases there cited, and The Florence P. Hall,
14 FED. REP. 408, 416, 418; The Morning Light, 2 Wall. 550, 556.

I do not think the evidence sufficient to show that there was no
lookout on duty, or no other pilot than the captain on board. The
evidence is sufficient, however, to show that the two tugs were ap
proaching each other upon crossing courses, so as to be in tho fifth
situation, the Orient having the Saunders on her own starboard
hand. It was the duty of the Orient, therefore, to keep out of the
way. She blew two whistles to indicate that she would cross the
bows of the Saunders. The supervising inspector's rules of 1875 re
quired that the Orient, in such a situation, should ordinarily go
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astern of the Saunders, having previously given one blast of the
steam whistle. Rule 2, and the illustrations, pp. 37, 38. The note
under rule 6, however, states that-

"The foregoing rules are to be complied with in all cases except when steam
ers are navigating in a crowded channel, or in the vicinity of wharves. Under
such circumstances, steamers must be run and managed with great caution,
sounding the whistle as may be necessary to guard against collision or other
accidents. "

And at page 38, under the illustrations, it is further said:
"When, for good reason, in rivers, and narrow and difficult channels, a

pilot finds it necessary to deviate from the standing rule just stated, he shall
give early notice of such intention to the pilot of the other steamer by giv
ing two blasts of the steam-whistle, and the pilot of the other vessel shall
answer promptly with two blasts of his whistle, and both boats shall pass to
the left."

In these nIles I do not perceive anything beyond the scope of the
powers conferred upon the supervising inspectors by section 4412 of
the Revised Statutes, (Act of February 28, 1871, § 29, 16 St. at
Large,450; Act of 1852, § 29,10 St. at Large, 72.) Under rule 19
of the statutory rules of na.vigation, (section 4233,) considered alone,
when steam-vessels are crossing in the fifth situation, the steam~ves

sel which has the other on her starboard hand would doubtless have
an option to go on either side of the other; but that option would exist,
not by force of any statutory authority, but simply through the absence
of any limitation as to the mode in whicg she might perform her duty
of "keeping out of the way." But after the statutory rules were
adopted in April, 1864, (13 St. at Large, 58, p. 60, arts. 14, 18,) the
authority of the supervising inspectors was renewed by the Act of
1871 (section 4412) to establish additional "regulations to be observed
by all steam-vessels in passing each other." Regulations thus estab
lished, and not in conflict with the statute rules, are manifestly
binding.

It seems to me entirely competent for the inspectors, under this
authority, to establish by rule in what particular mode vessels meet
ing in the fifth or sixth situation shall pass each other. The stat
ute makes no provision as to the mode of passing, but requires only
that the one vessel shall keep out of the way of the other. Where
there are two ways of doing this, equally available, it is not incon
sistent with the statute for the supervising inspectors to provide that
it .shall ordinarily be done in one of those ways, and not in the other;
and by going to the right, rather than to the left, when there is noth
ing to prevent this course. All that I understand BENEDICT, J., in
the case of The Atlas, 4 Ben. 30, to have disapproved in the former
rules, was in so far as the regulation required a port helm in all cases.
The vessel required to keep out of the way, he says, "may proceed ac
cording as the case requires, and it was a fault in her to port if star
boarding afforded the only opportunity of avoiding the disaster."
Tk present regulations of the supervisors, with the provisions above
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'quoted, provide fully for these contingencies and exceptions. The
mere fact that ,rule 2 of the present regulations limits the course of
the vessel bound to keep out of the way, in ordinary circumstances,
to one of the two alternatives which she would otherwise have an op
tion of· choosing, is no objection, as it seems to me,to this rule.
All regulations necessarily restrict, and are intended to restrict and
inake definite, what was previously undefined and subject to the choice
of the parties; and the regulation in question seems to me to be
clearly calculated to promote certainty in navigation, and to avoid
'danger, as well as to permit all reasonable and necessary means of
doing so. In effect, it re-establishes what was regarded as the rule
previously existing in ordinary cases. The Johnson, 9 Wall. 146, 153;
The St. John,7 Blatchf. 220; The Washington, 3 Blatchf. 276. Rule
2, requiring vessels meeting obliquely to pass ordinarily to the right,
subject to the qualifications above quoted, and the requirement of
signals to be given and answered "promptly," I must regard as strictly
obligatory. Non-observance of these requirements has been repeat
edly held to be a fault sufficient to charge the offending vessel with
contributory negligence. The Grand Republic, 16 FED. REP. 424,427;
The Clifton, 14 FED. REP. 586; The Wm. II. Beaman, 18 FED. REP.
334.

The pilot of the Orient, presumably for good reason, desiring to
pass ahead or to the left, gave two blasts of his steam-whistle, as re
quired by the exceptions above quoted. The pilot of the other ves
sel heard these signals, and was thereupon required to "answer
promptly." Instead of doing so, the pilot of the Saunders, as appears
from her answer, proceeded to maneuver his own vessel. upon the basis
of that signal by an order to slow his engine, but without previously
informing the Orient of that intention or maneuver, but "almost in
stantly," as the answer continues, "and before he had time to do any
thing further, the Orient blew a signal of one whistle, to which the
Saunders replied with one, and put her engine full speed ahead. The
collision followed, though, as the answer of the Saunders alleges,
wholly through the fault of the Orient. The answer states no rea
son, however, why the signal of two whistles was not responded to
"promptly" before signaling to her engineer to slow her own en
gines. The case as submitted, therefore, presents only the extremely
narrow, but naked, technical question, whether, where no reason ap
pears for a contrary course, an answering signal is required, by the
inspectors' rules, to be given at once, and before any other maneu
vers are taken; for if the rule does require that, then the Saunders
is prima facie in fault, and is called upon either to justify her de
parture from the rule, or else to show that such departure in no way
contributed to the collision. I think this question must be answered
in the affirmative, and especially so where the signal received is one
proposing an exceptional course, as in this case. The vessel first
giving sGeh an exceptional, though lawful, signal, certainly ought t(}
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be informed immediately whether it is, assented to or not, in order
that her own navigation may be guided accordingly. She cannot
rightly be kept in suspense, not knowing whether her proposal is
to be assented to or not, or which way to shape her course. The ob
ject of mutual signals is the mutual understanding of each other's
course. The rule requires a prompt reply to prevent suspense and
miscalculation. To' act upon exceptional signals received by mao
neuvering accordingly, without previous notice of acceptance, is a
double wrong, and misleads in two ways: First, by inducing in the
other vessel the belief of dissent through the delay; and, 8econd, by a
change of course or rate of speed without notice. If the rule requiring
the answer to be given "promptly" is not enforced literally, so as to ex
clude all other maneuvers before answering which are not shown to be
necessary by the circumstances, the regulation requiring an answer
to signals can be of little avail, and might rather prove a snare than

,a help to safe navigation. It is impossible to say that the result of
the delay in this case, however small it may have been, was not the
cause of the Orient's changing her signal of two whistles to that of
one whistle, and thereby the cause of the collision which followed.

As the evidence and pleadings, therefore, are sufficient to show
that the rule of the fifth situation is applicable, and that the Saun-'
ders failed to respond promptly to the signal given, as required by the
inspectors' regulations, and no reason for this failure to respond
promptly being alleged in connection with this admission in the an
swer, or proved, I must hold that there is a prima facie fault shown
in the Saunders in this respect; and, as it is impossible to say that
this fault did not contribute to the collision, the libelant is entitled to
a decree, with costs. The Penn8ylvania, 19 Wall. 125, 137.

THE 'QUERINI STAMPHALIA, etc.

THE CREDIT LYONNAIS.

(District Court, S. n. New Y6r '. December 31,1883.)

1. SHIPPING-BILL OF LADING-BONA FIDE INDORSEE-FREIGHT PAYABLE-LUMP
SUM-QUANTITY UNKNOWN.

Where a bill of lading, aHer reciting receipt of a given quantity, weight,
etc., oontains a furt.her express provision, "quantity, weight, and contents un
known," the vessel may show that less than the amount stated was received,
and will not be liable, as for short delivery, even to a bona fide indorsee of a bill
of lading, if she delivers all that she received.

2. bAlI1E-RECEIPT FOR MORE THAN ACTUALLY PUT ON BOARD.
If the master acknowledges receipt, knowingly, for a greater amount than

has been put on board, qU!1we, whether the ves~el is Hallie, in an action in rem
for more than the amount actually laden on board.

-------------------'----.-_._------
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3. SAME-CHARTER-PARTY.
The bona fide indorsee of a bill of lading is not affected by the provisions of

a charter-party, of which he has no knowledge or notice, so as to be put on in
quiry. In such a case he is liable for freight only, according to the provisions
of the bill of lading.

4. SAME-UASE STATED.
Where the bill of lading provided, "freight to be paid for 410 tons, £451,"

etc., and" to pay in New York £300.13.4," held, this was notice of a specific
sum to be paid, though the cargo was short of 410 tons, it appearing that the
kilos actually receipted for amounted to only 400 tons.

In Admiralty.
Conde1·t Bms., for libelant.
Butler, Stillman d: Hubbard, for claimant.
BROWN, J. The libelant is the bona fide indorsee of a bill of lad·

ing given by the master of the Querini Stamphalia for certain iron
shipped at Odessa on August 5, 1880, to be transported to New York.
This suit was brought to recover for an alleged short delivery of iron
to the amount of a little over 38 tons. The cross-libel was filed to
l'ecover £300 for unpaid freight. The evidence shows satisfactorily
that all the iron was delivered which was received on board the ves
~el. No question is made but that this would be a good defense as
.tgainst the shipper. The libelant, the Credit Lyonnais, however,
eontends that as bona fide indorsee of the bill of lading for value, it
has a right to rely upon the representation as to the amount of iron
shipped contained in the bill of lading, and a right ~o hold the vessel
and her owners for the delivery of this amount. The bill of lading,
however,expressly states that the "quantity, weight, and contents are
unknown." In the body it recites the receipt of 406,000 l,ilos; and
'uhis is eq.ual to only 400 tons. Only about 362 tons were delivered.
In the margin of the bill of lading, however, is an entry "freight to
be paid for 410 tons," etc. Numerous authorities establish the rule
that a clause in the bill of lading reciting that the weight or quantity
is unknown qualifies the effect of other statements as to the amount
or weight, and authorizes proof to show thlltt a less amount was in
fact received on board. Clark v. Barnewell, 12 How. 272; 630 Quar
ter Ca.~ksof She1'1'y, 7 Ben. 506; 14 Blatch£. 517; Shephe1'd v. Naylor,
71 Mass. 591; Kelley v. Bowker, 11 Gray, 428; The Nora, 14 PED.

REP. 429.
In the cases on this subject I find no distinction made in favor of an

indorsee of a bill of lading. Most of the cases above cited are those
of such an indorsee. Nor do I perceive any reason why any such
distinction in his favor should be made; for upon the face of the bill
of lading itself he has notice of the qualification which authorizes the
master to show that a less amount was actually received. He can
not be, therefore, in the legal sense, a bona fide holder relying upon
a representation by the master of a specific amount received on board.
There is no room, therefore, for any such estoppel as exists in favor
of a bona fide indorsee where no such qualification appears on the
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face of the bill of lading. Bradstreet v. IIeran, 2 Blatchf. 116; Meyer
v. Peck, 28 N. Y. 598; 112 Sticks of Timber, 8 Ben. 214.

The case of ,Tessel v. Bath, L. R. 2 Exch. 267, is almost identical
with the present. There the plaintiff was the assignee for full value
and bona fide holdel' of the bill of lading of goods shipped on the de
fendant's vessel, and brought his action to- recover for a short deliv
ery of manganese. The bill of lading was similar to the present,
stating "weight, contents, and value unknown." The court unani
mously held that the action could not be maintained, either at com~,

mon law or on the statute of 18 & 19 Viet., it appearing that the de
fendants delivered all that they had received, though less than the
number of kilogrammes stated in the bill of lading. KELLY, C. B., says
the bill of lading "may be reasonably and fairly read as meaning that
a quantity of manganese bad been received on board, appearing to
amount to thirty-three tons, but that the person signing the bill
would not be liable for any deficiency, inasmuch as he had not in fact
ascertained, and therefore did not know, the true weight."

MARTIN, R, says:

"The person, therefore, signing the bill of lading by signing for the
amount, with this qualification, •weight, contents, and value unknown,'
merely means to say that the weight is represented to him to be so much,
but that he has himself no knowledge of the matter. The insertion of the
weight in the margin, and the calculation of freight upon it, does not carry
the matter any further; he calculates the freight, as it is his duty to do, upon
the weight as stated to him. The qualification is perfectly reasonable, and I
do not understand how a statement BO qualified binds anyone."

BRAMWEI,L, B., says:

"This document, though apparently contradictory, means this: A certain
quantity of manganese has been brought on board, which is said by the ship
per, for the purpose of freight, to amount to so much, but I do not pretend
or undertake t,Q know whether or not that statement of weight is correct:
On a bill of lading so made out I think no one could be liable in such an ac
tion as the present."

These cases seem decisive on this branch of the present contro
versy.

Again, the indorsee of the bill of lading brings this action in rem
against the vessel for ShOl·t delivery. The case of Pollard v. Vinton,
105 U. S. 7, the case of Hubberst,1j v. Wm'd, 8 Exch. 330, and other
authorities cited in Polla1'd v. Vinton, seem to me to hold that the
vessel cannot be bound, whatever may be the liability of the master,
for goods not put on board. In Maude & P. Law Merch. Shipp.
343, it is said, generally, that "the master has, as against his owners,
no authority ·to sign bills of lading for goods not received on board;
nor has he power to, nor does he, charge his owners by signing bills
of lading for a greater quantity of goods than those on board; and
nIl persons taking bills of lading by indorsement, or otherwise, must
be taken to have notice of this." The vessel qannot, in this case. be
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held liable for any short deliverYt and the libel of the Credit Lyon.
nais must be dismissed, with costs.

In the libel for freight, there 'is a question how much freight can
be claimed. The vessel was chartered by her owner to H. J. Mor
rens, who agreed to load from 410 to 420 tons of oldt heavy, wrought,
scrap-iron, at the rate of 22 shillings per 20 cwt., one-third payable on
signing bills of lading, and the rest on delivery of the cargot "the
owner and master to have an absolute lien on the cargo for all freight,
dead freight, and demurrage." The iron shipped at Odessa belonged
to the charterer. It was weighed in the city and thence brought sev
eral miles to the dock. After it had arrived there, a considerable
amount was thrown out, before shipmentt as unfit, by the charterer's
agent, and other portions were stolen, so that considerably less than
the lowest amountt namely, 410 tons, stipulated for in the charter,
was furnished to the vessel. Under the stipulation for dead freight,
the vessel had a lien on the 368 tons shipped for the full freight, at
the rate of 22 shillings per 20 cwt., upon the 410 tons agreed to be
furnished. The bill of lading was made out for 406,000 kilos, equal
to 400 tons, or 10 tons only less than the stipulated amount; but the
master was oonfident that there was even less than this, and he hes
itated about signing the bill of lading for that amount, but was as
sured by the shipper's agent that any difference would be deducted.
In the body of the bill of lading, freight was specified "to be paid on
the said goods, 22 shillings per 1,015 kilos, as pel' margin," and in
the margin were the following entries, "freight to be paid for four
hundred ten tonst £451. Received !-£150.6.8. To pay in New
York, £300.13.4. Signed for shipper. G. WERTH."

There is no reference in the bill of lading to the charter-pady; the
indorsee of the bill of lading is not, therefore, affected by its provis
ions, except in so far as he had notice of it, and so put on inquiry,
equivalent to notice. He has a right to rely upon the bill of lading,
and cannot be held liable for dead freight, which is the subject of the
present controversy, beyond what is required by the bill of lading
itself. Conceding this to the fullest extent, it is impossible for me
to read this bill of lading all together, without holding that the Credit
Lyonnais were not only put upon inquiry by the peculiar character of
the several clauses which this bill of lading contained in regard to
payment of freight, and the amount, but also that they had express
notice that the sum of £451, less the one-third already paid, was to
be paid upon delivery of the cargo, as for 410 tons. The statement
in the body of the bill of lading that freight was to be paid, 22
shillings for 1,015 kilos, is qualified by reference to the margin, which
shows that 410 tons was to be paid for, while the amount stated to
be received on board, namely, 406,000 kilos, amounted to only 400
tons. Here was a very plain ambiguity, even in this part of the bill
of lading, which was of itself sufficient to put the indorsee on inquiry;
and inquiry could not have failed to disclose the existence of the
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charter-party, and the right of the vessel to receive freight on 410
tons. But again, the indorsements in the margin of the bill of lading,
made and signed by the agent of the shipper, expressly direct "freight
to be paid for 410 tons," namely, £4-51, which 410 tons amount to,
at the rate of 22 shillings per ton. Deducting £150, the margin then
reads "to pay in New York, £300.13.4." Here, then, is a specific
adjustment of the amount of freight to be paid in New York, arrived
at by computation, with the shipper's direction that that amount is
to be paid and collected in New York, although it disagrees with the
prescribed rate and weight, as given in the body of the bill of lading.
The object of this indorsement by the shipper'sa~ent was, as seems
,to me, plainly to give express notice, both to the captain that he
must collect the full amount on delivery, not holding the charterer
upon his charter for any deficiency in freight, and also to notify the
indorsee of the amount .which he must pay. That this amount was
irrespective of the actual weight of iron receipted for, and, therefore,
necessarily irrespective of the amount of weight delivered, appears
upon the very face of the bill of lading. .

By force of the terms of the bill of lading itself, therefore, I must
hold that the Credit Lyonnais is liable .for the full balance of the
stipulated freight, and a decree should be entered therefor, with costs.

THE JENNIE B. l:hLKEY.

BAKER and others v. LORING.

(C'ircuit Court, D. Ma88achusett8. January 22, 1884.)

1. ADMIRALTY LAW-SCHOONER'S LIABILITY FOR NECESSARY SUPPLIES,""," WHAT
CONSIDERED THE "HOME PORT" OF A VEssEL-lmSIDENCB OF OWNER OR
MASTER.

It is well established tllat the port of registry is prima facie the home port of
8 vessel, and this presumption must be overcome hy clear proof, before any other
home is taken as the true one; but it has often be~n deCided, too, that the place
of residence of the owners of a vessel is to be considered the home port, even
when the registration is in another state, if the facts of ownership and residenc'l
were known, or might llave been known, to the material-man. But 8S to ma
jority and minority ownership, or as between the managing or not managing
ownership, qurere.

2. SAME-NAME OF PORT ON THE STERN.
The statute requiring the name of the port of registry to be painted on a ves

sel's stern is intended to give to all persons interested notice of the home of the
vessse!.

3. SAME-MASTER-,'·AcTING AND MANAGING OWNER "-SAILING ON SHARES.
Where a schooner was sailed by the master on shares, he to.supply and m~n

her, and pay a·certain part of the net earnings to the owners, held, that he was
not the ., acting find managing owner," in the sense of Rev. St. §4141, but the
charterer; and that his sailing on foreign voyages from New York more or less
often would not make New York his" usual residence," under that section, if
his family lived in :Massachusetts.
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4. SA1l:lE-INSURANCE-PREMlUM.
It seems that premiums of insurance are not necessaries for a ship; and held:

that where the account of a material-man was insured with the consent of the
master and of one part owner, and the account was a charge on the ship but
not on the owners pel'soually, there was no privilege for the premiums.

In Admiralty.
C. T. Russell and C. T. Russell, Jr., for libelants, appellants.
Geo. M. Reed, for claimant.
LOWELL, J. The schooner Jennie B. Gilkey was sold in the dis

trict court, and certain debts which were admitted to be privileged
were paid out of the proceeds. The libel of H. M. Baker & Co., of
New York, for necessary supplies furnished the master in New York,
for his last voyage, was rejected, because, according to the evidence
in that court, New York appeared to be the home port of the schooner.
A new case is made in this court, and has been very thoroughly
prepared and argued, both upon the facts and the law. The claimant,
Mr. Loring. owns the greater part of the vessel, and contests the lien
of the libelants. When these supplies were furnished, the vessel was
owned in Massachusetts, Maine, and New Hampshire, excepting that
Loud & Co., of New York, owned one sixty-fourth part. The case
for the libelants is, that the schooner was built and largely owned in
Boston, and had a permanent register in that port; that "Boston"
was painted on her stern; that they believed, and had reason to be
lieve, that she was a Boston vessel; and that in fact she was so.
The contention of the claimant is, that New York was the home port
of the vessel, because Loud & Co., of that city, were her managing
owners; or that the master was such owner, and usually resided in
New York; that, therefore, she should have been registered there;
and that admiralty, like equity, will hold that to be done which ought
to have been done. If Loud & Co. were the husbands, or acting and
managing owners, of the vessel, the registration should have been
changed to New York when they were appointed to that office. Rev.
St. § 4141. It does not necessarily follow that New York became,
ipso facto, the home port, without change of registration. I have
seen no case which deci.des that the home port shifts as often as the
managing owuer is changed, without change of papers, or that mate
rial-men are bound to discover who is the managing owner of a vessel,
or what place is his usual place of residence. One case decides that
the port of enrollment is the home port, if the managing owner lives
there, though a majority of the owners live in another state. The
Indiana, Crabbe, 4:79. In that case the decree was that the vessel
changed her home port from a certain day, which was that of her
new enrollment at the port of the managing owner, and not that of
the Bale to him; but the time between the conveyance and the enroll
ment was trifling, and the point does not appear to have attracted
attention.

It has often been decided that the place of reBidence of the owners



THg JENNIE B. GILKEY. 129

is to be considered the home port, even wnen the registration is in
another state, if the facts of ownership and residence were known,
or migh,t have been known, to the material-man, (The Golden Gate,
Newb. 308; The AlbanY,4 Dill. 439; The E. A. Barnard, 2 FED. REP.
712; The Mary Chilton, 4 FED. REP. 847;) but I have seen no case
which brought up any question between majority and minority owner
ship, or between the managing and not managing ownership, in a
case of this kind. It is equally well established that the port of reg.
istry is, in a case of this kind, prima facie the home port, to be over
come by clear proof, before any other home is taken as the true one.
The Superior, Newb. 176; The Sarah Sta'rr, 1 Sprague, 458; 2 Pars.
Shipp. & Adm. 326. Mr. Justice CLIFFORD said that the statute re
quiring the name of the port of registry to be painted on the stern is
intended to give to all persons interested notice of the home of the
vessel, and this statement is quoted in an opinion in the supreme
court. 1'he Martha Washington, 1 Cliff. 463, 466; Morgan v. Parham,
16 Wall. 471, 475. As I find the facts to be in this case, it will not
be necessary to go beyond these decisions.

Loud & Co. testify that they acted merely as brokers or consignees
of the vessel, and neither had, nor assumed to have, any of the pow.
ers of managing owners j and this is confirmed by all the evidence.
The schooner's voyages, during some years, were chiefly between
New York and foreign 'ports, and, as is so common with New Eng
land vessels, the master sailed her on shares. He undoubtedly took
the responsibility, and gave the orders for all the voyages and busi
ness of the vessel; and Loud & Uo. acted precisely as they did for
all other vessels which they disbursed. The fact that New York was
the headquarters of the vessel, as it must be of general freighting
vessels on this coast, has no effect to make it the home port. Hayes
v. Pacific MrJ,il Co. 17 How. 596; Morgan v. Parham, 16 Wall. 471.

In taking out registration, Mr. Loring, the present claimant, rep
resented himself to be the managing owner. He says that he signed
the papers because he was told by Capt. Gilkey, his brother-in-law,
that they were necessary, and knew nothing about their contents,
which I take to be the fact. Still, Mr. Loring was the largest owner,
and all the managing owner that the vessel had, unless the master
shall be considered so. I agree with the claimant that it is doubtful
whether the master can be the ship's husband, or acting and manag
ing owner in the sense of this statute; but, however this may be, I
do not find, as a fact, that Capt. Gilkey was such husband, or acting
and managing owner, nor that he usually resided in New York. He
managed the voyages of the vessel, as charterer and special owner,
not as ship's husband, in the sense of the statute; nor did he reside
in New York. Judge WARE decided that a merchant who passed
most of his time in New York might be considered as usually resirl
ing there, though he was domiciled in Maine. The St. Lawrence, 3
Ware, 211. I have my doubts of the soundness of this opinion, but

v.19,no.2-9
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do not now controvert it. Capt. Gilkey was often in New York, but
it was because his vessel happened' to be there at the end of his voy
ages. lie called himself a resident of Boston, or of Somerville, which
is a .suburb of Boston, and his family lived in Somerville, and it is
not proved that either he, or anyone else, ever'supposed that he mm
ally resided in New York. I cannot think that, if the statute would
ever admit the master to be the managing owner, it intends to say
that his usual residence shall shift with the shifting business of his
vessel. Seamen aloe considered to reside, for all municipal purposes,
of voting, taxation, distribution of estates, etc., where their families
live, and they consider themselves to hav.e their home. Gttier v.
O'Donnell, LBin. 349, note; Boothbay v. Wiscasset, 3 Greenl. 354;
Hallet Y. Bassett, 100 Mass. 167. While I do not, at the present
time, dissent from Judge WARE'S opinion that a business man may
have a usual reside~ceapart from his family, I hold that the master
of a vessel does not acquire such a_ 1"esidence by putting into a for
eign port more or less often. I hold, the1"ef9re, that the schooner
was prope1"ly registered in Boston, and was a foreign vessel in New
York, and that the libelants have a privilege for the supplies fur
nished her.

The only disputed items-of the account are the premiums of insur
ance. The evidence upon this point is not very full. I understand
that the vessel sailed on her last voyage in 1878, and .suffered dam
age which caused heavy expenses in a foreign port; that the owners
contributed funds to redeem her, and afterwards became dissatisfied
with the conduct of Capt. Gilkey, and sent out another master who
brought the vessel to Boston in 1881. The libelants, in the mean
time, having had general authority or instructions from the master
to that effect, keptth~mselves insured by annual policies, and the
principal cl;larges of this kind are for these insurances. There is,
besides, a charge for insurance on freight in one of the voyages,
which was authorized by the master. In August, 1880, the claim
ant, in answer to a letter from the libelants, which is not in evidence,
wrote: "Think your bill against schooner Jennie B. Gilkey should be
covered by a yearly' policy, so to get the best rate you can, at the
same time be able to cancel at any time." The next year he wrote
a much more cautious letter, in which he referred them to any in
structions they may have had from the master. It is apparent, on
the face of this second letter, that he was afraid that he had com
mitted himself in 1880. I am of opinion that neither the master nor
the claimant had authority to charge the ship with premiums of in
surance paid in New York to secure the libelant's account.

There is some difference of opinion whether insurance, though duly
authorized, gives the underwriters a privilege for the premiums. The
better opinion appears to be that it does not, because insurance is
not a necessary sllpply for the ship itself, but only a prudent security
for the proprietary interests of her owners. Compare The Collier.
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3 West. Law M. 521j The John T. Moore, 3 Woods, 61j The Hein
rich Bjorn, 8 Prob. Div. 151; The Dolphin, 1 Fllppen, 580, and the
reporter's note; The Guiding Star, 9 FED. REP. 521; The Riga, L: R.
3 Adm. & Ecc. 516.

The strongest argument made by the libelants is that the premi
ums may be regarded like interest, as a charge for delay of payment.
In some bottomry bonds such a charge is made by agreement j but
whether the courts will uphold it, is doubtful. SeeThe Boddingtons,
2 Hagg. 422 j The Robert L. Lane, 1 Lowell, 388 j where the question
was not decided, but only referred to. If it were proved that by a.
general, long-established, and well-known custom, premiums of in
surance are to be added to the account by way of consideration for
the forbearance, they might possibly be allowed, on the theory that
the charge for interest was proportionally diminishedJ or that the
arrangement was an entire one, from which no one item was to be
separated. No such evidence was offered.

It must be remembered that the schooner was sailed on shares
under a parol charter, which required the master to supply theves
sel for her voyage, though not to repair her. The schooner is liable
for necessaries by virtue of a fiction of the admiralty courts, known
to all the parties, and admitted in this case. But the insurance did
not benefit the owners, for they were not personally responsible for
this debt. The case appears somewhat stronger against the charge
than if it were made in bottomry, inasmuch as the exigency was less.
In bottomry, the owner is communicated with, in most cases, and if
he cannot advance the money, the master must raise it on the best
terms he can get. Here the libela,nts supposed, though they did not
inquire, that the master was sailing the vessel on shares, and they
therefore supposed it to be important for them to insure, because
they had no resort to the owners. They protected their own interest,
as a mortgagee might do, and can no more charge the premium
against the ship than a mortgagee could charge it against the estate
in the absence of a positive stipulation to that effect. I reject the
items for premiums of insurance.

Decree for the libelants.

'I'HE COLINA.

(District Oourt, D. "lfaryland. .January 15, 1884.)

BHIJ>MENT OF' CATTLE-UNFIT DRINKING WATER-LIABILITY OF'VESSEL.
The owners of the steam-ship having contracted to supply ample condensed

water for a cargo of 340 live cattle from Baltimore to Glasgow, and the court
finding on all the testimony that the water furnished was unfit for cattle, and
caused the death of 41 and deterioration in the value o~ aU the remainder,
held, that the ship was liable to the owner of the cattle fur the losses suffered.
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In Admiralty.
Sebastian Brown and Henry M. Rogers~ for libelant.
Thomas <f Thomas, for respondent.
MORRIS, J. This is a libel against the steam-ship Coliua, of Glas

gow, for the value of 41 cattle which died on the voyage from Balti
more to Glasgow, and for damages for the deterioration of the re
maining 299. The ship sailed from Baltimore, April 18, 1882, with
340 of libelant's cattle on board, and on :May 5th arrived at Glasgow.
The voyage lasted 17 days. On the twenty-ninth and thirtieth of
April quite heavy weather was experienced, during part of which the
hatches were put down and the ship rolled considerably, but on the
whole the voyage was a favorable one, and not beyond average dura
tion. The libelant alleges that the death and deterioration of his
cattle was solely in consequence of the unfit drinking water supplied
thelll by the ship. The contract of shipment provides that an ample
supply of condensed water is to be supplied by the ship, and the con
troversy turns upon the single issue of fact, did the ship supply suit
able condensed water for the cattle? and if not, was that the cause of
the 1088? The testimony is quite contradictory, but every witness,
apparently, who could have any knowledge of the matter in issue has
been examined by one side or the other, and the court has been
greatly aided by the very thorough manner in which the evidence has
been presented, and by the able arguments of counsel. A careful
consideration of all the testimony has satisfied me that the libelant
is entitled to recover. I am led to this conclusion by the combined
weight of very many different items of proof, some of which I will
:p1ention. In the first place, there is nothing whatever to indicate
that the cattle were not good, healthy cattle when shipped. The tes
timony inbehalf of the libelant shows them to have been in fine
condition, fat, and suitable for exportation, and there is no testimony
to the contrary. Starting on the voyage in this good condition, it
is an uncontroverted fact that 41 died from time to time during the
voyage, and that all the rest became more or less deteriorated, and
that all were still rapidly losing flesh and strength from day to day
up to the moment of arrival at Glasgow. This steady deterioration
is proved, not only by all the cattle men who had them in charge,
but is admitted by Capt. Maxwell, the master of the steam-ship. He
says:

"They were thin when landed; not nearly in so good condition as when
put on buard. They were all more or less skinny looking, and in as poor
condition as I have ever seen cattle after a voyage. 'fhey showed no sil;ns
of the bruises and knocking about of a rough voyage. and had a great crav
ing for drink after they got ashore, unlike ordinary shipments on landing."

The testimony of the cattle men is that at first the cattle refused to
drink the water, and that, to induce them to drink, they gave it te
them mixed with bran; that when they did come to drink it, it dirl
not quench thirst, and they craved drink all the time; that one after



THE COLINA. 133

another they became feverish and weak, their eyes bloodshot, their
hair rough and staring, their bowels loose and very offensive, and
those which died appeared to become delirious, and died in great
agony. These various symptoms of distress, as detailed by the eattle
men who observed them, are said by men of long experience in hand
ling cattle, and by surgeons, to be such as would result'fro.m some
sort of irritant salt, or other poisonous substance, taken lUto the
stomach. There is no proof to show that such symptoms appear in
any disease to which cattle are subject. Then it is testified that those
of the cattle, which, in an almost dying condition, were butchered
soon after arrival at Gasgow, appeared different from ordinary cattle,
their bladders being greatly distended and dark in color, the urine
dark, the kidneys fat and soft, and their eyes bloodshot. There are
numbers of witnesses to all these facts, many of them persons of in
dependent positions, long established and well known in Glasgow,
and it is fair to presume that their testimony, if biased at all, would
more likely be colored by a bias in favor of the owners of the steam
ship, who are their fellow-townsmen, than in favor of the libelant,
an unknown American, residing in Chicago.

As to the difference in its effects between the ordinary drinking
water of the ship and the condensed water supplied the cattle there
is the testimony with respect to a certain bullock, which, for their
amusement, some of the engineers made a pet of and supplied with
drinking water because he refused the other. All the cattle men tes
tify that his condition at the end of the voyage was exceptional, and
that he alone showed no signs of the sickness which prevailed among
the others, and was the only beast which went off the ship in as good
condition as when shipped, and that he was lively and active, while
the others were dull and sluggish, and difficult to get ashore.

There is, too, the chemical analysis of the bottle of water taken
;tshore by the head cattle man, and which he swears was a fair sam
ple of the condensed water furnished. If it be trlle, as he swears,
that the sample was a fail' and honest one, then the chemical analysis
and the testimony of the veterinary surgeon prove that it was unfit
for cattle, and that its use would produce the symptoms in the cattle
:lnd the injuries complained of. .It is true that the fact that the
bottle of water taken ashore was a fair sample, rests only on the evi.
dence of the dead cattle man, and, although not in any way im
peached the COl1rt might hesitate to rest so vital and disputed a fact
on the testimony of one man; but, as one of a great many corrobor;.
ating items of proof, it has its weight. Certainly it is proof that the
complaint about the water was not an after-thought, but was present
in the minds of these cattle men during the voyage, and seriously
considered by them. When complaint was made to the captain
during the voyage, the cattle )}len testify that he admitted on tast
ing the water that it was salty. He says that he found it only brack.
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ish or flat, 'but I think his offer to supply the water from the smaller
condenser is proof that he did not then think the objection friv
olous. The offer of water from the smaller condenser was declined
by the cattle meu, and, I think, from necessity, as the testimony of
the officers of the ship shows that the cattle men would have been un
able to have performed the labor of pumping and carrying the water
from this small condenser to the casks in which it was to be cooled.

On behalf of the respondents there are several ex.pla.nations Bug
gested to account for the unusual, increasiug, and fatal sickness among
the cattle throughout the voyage; and, first, it is suggested that as the
cattle were brought from Chicago to Baltimore in cars and were put
directly from the cars on board the steam-ship, they may have been
neglected and abused on that journey, and their subsequent ailments
be attributable to that. But that journey on the railroad was about
the middle of April, a season when they could not be exposed to any
extremes of weather, and their appearance when shipped indicated
no abuse or privation of food or water, or failing health from any
cause; and if they had been injured on the railroad they would have
got better as the effects of it passed off. The contrary was the case:
the cattle during the voyage grew weaker and more distressed, and
died more rapidly the longer they were on board. And, indeed, the
cattle men swear that in their opinion, judging from the increasing
severity of the sickness, if the voyage had lasted much longer all would
have died.

Another explanation offered, and one which is supported by the
testimony of the officers of the ship, is that the cattle men neglected
the cattle on the voyage; that they did not feed and water them reg
ularly, and allowed them when they got down to lie without assisting
them to get up, so that the lying down prevented their passing urine,
and that this caused the disorders of the bladder and kidneys, which
resulted in their death. While I do not question that such retention
of the urine would have caused most of the symptoms of distress and
disease they exhibited, I am disposed to think that this complaint
about the neglect of the cattle men is an after-thought. The captain
could not have thought it to be a fact at the end of the voyage, for
he gave a written certificate to the head cattle man that he "had been
most attentive to his duties in tending the cattle during the whole
passage, and that he was a most competent person for taking charge
of cattle on board ship." The cattle men generally were men of ex
perience in their duties, and had made frequent Atlantic voyages in
charge of cattle. Another answer to this theory, that it was neglect
that brought on the injuries, is that all the cattle suffered in the same
way, although not to the same extent,-some resisting the disorder
better than others, but all being appreciably affected. It can hardly
be supposed that on a favorable voyage, with little rough weather, all
the cattle got down. They are placed in narrow stalls to keep them
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on their feet, and do not get down unless they are sick and too weak
to stand, or a.re thrown down by the violent· rolling of the ship and
the breaking oLthe stalls.

It is said by the ship's officers that the two men who had charge of
the cattle on the forward part of the upper deck were the only ones
properly attentive to their duties, and that this explains why only one
beast died in that part of the ship. These two men themselves, how-

. ever, testify that all the cattle men helped each other to get cattle
up when 'they were down, and that they gave only the same atten
tion to their cattle that others did, and that they tasted the water re
peatedly and found it very salty; that their cattle refused to drink it
at first, as did the others; and, while as many cattle did not die in that
part of the ship, they di~ all show more or less of the same symptoms,
the same,distress and thirst, and were deteriorated in the same way.

Another suggestion is. that, by the carelessness of the cattle men; the
casks containing the condensed water were left uncovered, and spray
and sea-water was washed into them in the rolling of the ship. As
there was a large number of these casks in different parts of the ship,
and many of them below in the between-decks, this theory is too im
probable t() be accepted, and if true must have .happened, more or less,
on everyvoyage,and certainly should have been remedied by the ship
owners by differently placing the casks.

A consideration of the testimony, as a whole, has brought me to
the conclusion that the water 'was unsuitable for cattle, and that it
caused the deaths and deterioration by which the libelant has suffered
the losses complained of; and I adhere to this finding of fact, nothwith
standing the positive testimony that the same apparatus on other
voyages, both before and after the one in question, supplied condensed
water for quite as large cargoes of cattle which were carried by the
same steam-ship without their suffering any injury. The fact that the
water was bad, and that the cattle suffered from it on this voyage, is,
in my judgment, established, and the libelant is not to lose his rem,·
edy because he cannot explain why it was bad.

As to the amount of the pecuniary loss which resulted from the de
terioration of the cattle there is decided conflict of testimony. I
have not fonnd this question free from difficulty, and have been
obliged to deal with it in some spirit of compromise. The cattle
were not injured all to the same extent, and they would seem to have
improved in appearance and strength after landing, and before the
sale, and the sale seems to have been well managed in the inter
est of the libelant. Comparing the sales with the reported market
prices, the cattle which survived seem to have sold better than was
expected, and the loss to have been not so great as was estimated by
those who judged by the appearance of the cattle as they came off the
ship. I allow '30 shillings a head for the deterioration on all that
were Bold. For those that died I allow the average price brought by
those that were Bold. I have not allowed the additional sum for de-
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terioration on those tha.t died, because in all probability these were
not the best beasts; and as to these, all further risks of the voyage,
and all further expense of attending their keep and sale, ended
with their death, and was saved the libelant.

The amount of the decree will therefore be:

STATEMENT.

Cattle consigned to A. & T. Tiel'man, and stowed be
tween-decks, total

For 25 died, at £24 each,
For depreciation on 154 arrived, at 30 shillings each,

179
£600

231

£831

Cattle consigned to Young & McQuade, carried on main
deck, total, 161

Fur 16 died, £23 each, £368
Less one carcass, 16

For depreciation on 145 arrived, at 30 shillings each,

Tiernan's,
Young & McQuade, •

At current rate of exchange, say $4.89.
(No interest.)

;.
352
217.10

£569.10
831
569.10

£1,4:00.10

HOUGE v. WOODRUFF and others.

(Di8trict Oourt, 8. D. New York. January 8,1884.)

1. SmpPING-DEMURRAGE-REASONABLE 'rIME-CARGO OF SALT.
A merchant who huys cargo on board ship after her arrival, taking no trans

fer of the oill of lading or charter-party, a.Ild having no knowledge of either, is
bound only to the use of reasonable diligen,1e in discharging in conformity with
the custom of the port.

2. SA)[E-CHANGE OF BERTH.
Where a vessel has ohtained a herth at the place assigned by the mCl'chant,

and is ready to dischal'ge, and she proceeds at his request to another berth,
where a furthcr delay arises, the vessel is entitled to be paid for the expense
and delay caused by Buch remllval, in the absence of any special usage of the
port or trade authorizing Buch a change at the vcsscl's expense.

3. !:lAME-CUSTOM.
By usage in the salt trade, rainy weather is deducted, Balt not being remova

ble without damage during such weather.

The bark Elliseff, of which the libelant was master, brought in
ballast about 257 tons of salt from Lisbon to New York, where she
arrived on the twenty-sixth of December, 1880. The salt came un
der a charter-party and bill of lading consigned to Hagemeyer &
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Brun, who entered it in tbe custom-house .and sold it on board to the
respondents. The latter had no knowledge of the charter-party or
the bill of lading, and took no transfer of either. The vessel went to
Merchants' stores on the twenty-seventh of December, obtained a.
berth on the 28th, and gave respondents notice that the ship would
be ready to deliver on the 29th. On the afternoon of the 28th the
respondents, by letter, requested the captain to go to Wallabout to
discharge. The captain at once called on the respondents, and, as
he testified, refused to go unless the respondents would guaranty that
there .was sufficient water, which he said the respondents did guar
anty. Mr. Wooqruff, with whom this interview was held, denied
this statement, and testified that he stated only that larger vessels
than this had discharged at the Wallabout; that he did not think
there would be any difficulty about it, and that the captain must ex
amine and satisfy himself; that the captain went out and afterwards
came back and said he would go, whereupon the vessel was taken, On
the 29th, to the Wallabout by a tug hired by respondents for that pur
pose. On arrival there, the harbor-m'aater stated that· no berth could
be had until the 31st, owing to the presence of other vessels. On the
31st a berth was in readiness, but in the mean time, owing to ex
treme and unusual cold, the vessel got frozen in, sO that she was un
able to reaoh her berth until the fourth of January. The discharge
was commenced on that day and finished on the 12th. One thousand
bushels per day, equaling 88 tons, was proved to be a reasonable'
and customary rate of receiving and discharging a cargo of salt, and
that rainy days were not counted in the salt trade, as that article can
not be discharged in bad weather with safety. The charter-party
provided for a discharge ,at the rate of 50 tons per day; the bill of
lading contained no provision on the subject.

Butler, Stillman cE Hubbard, for libelant.
Beebe, Wilcox cE Hobbs, for respondents.
BROWN, J. As the respondents bought this salt from the consignee,

who had entered it as his own, and took no transfer of the charter
party or bill of lading, and had no knowledge of either, they are not
responsible upon any of the provisions of those instruments. 1 Maude
& P. Merc. Shipp. 898. The whole evidence, however, makeS it clear
that upon the purchase of the salt, which was by verbal contract
only, they were to receive it from the ship. Their obligations with
respect to the discharge are, therefore, only to use reasonable dili
gence, in conformity with the customs of the port, as in cases of the
absence of any bill of lading, or of any stipulation in the bill of lad·
ing on the subject of discharge. Ooombs v. Nolan, 7 Ben. 801; 7'he
Hyperion's Oargo, 2 Low. 98; Oros8 v. Beard, 26 N. Y. 85; Henley
v. Brooklyn Ice Go. 14 Blatchf. 522; Kane v. Penney, 5 FED. REP.
830.

Considering the sworn testimony of the captain shortly after the
transaction, and the contents of his letter of the 28th, I cannot doubt
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that the vessel went to Merchants' stores by direction of tb'3 Nspond.
ents. On the 27th she obtained a berth and was ready tu dIscharge
thereon the 29th, after a delay of two days. She then went to thl
Wallabout, at the request of the respondents, where there was a furthel
unavoidable delay of twodays; but after those two days she could havE
obtained a berth had the ice not further delayed her. It cannot be as
sumed, in the absence of positive proof to the contrary, that the direc
tions of the harbor-master were improper, or that there was any other
vacant berth which she could have procured earlier. Where a vessel
has once obtained a berth at a dock, directed by the merchant, and is
in readiness to discharge there, the merchant certainly has no right,
in the absence of a particular usage, or of some stipulation author
izing it, to Rend the vessel to another berth, except at his own ex
pense for the removal, and for any delay which properly'arises from
it. Where an established usage has been proved giving the mer
chant a right to, at least,one change of berth in the discharge of the
cargo, he is' not liltble for the delay caused by the removal, because
that is a part of the vessel's obligation. Smith v. 60,000 Feet 0/ Yel
low Pine Lumber, 2 FED. REP. 396, 400; Moody v. 500,000 Laths, ld.
607. No such usage was, proved in this case; nor, in fact, was an;y
part of the cargo discharged at Merchants' stores.

The Wallahout basin was a proper and customary place for the
discharge of salt. The respondents might properly have directed the
vessel there in the first instance, but as the vessel had already lost
two days' time in obtaining a berth at Merchants' stores under -the
re$pondents' direction, and the same time would have been necessa
rily lost at the Wallabout in obtaining a berth by the 31st, the respond
ents must be charged with the two days' doulJle delay caused through
their own change of direction. The master, it is true, seems to have
acquiesced in this removal, because the charter-party required ·him to
make one removal in delivery, if desired ; and he does ndt appear to
have understood that the respondents were not bOllnd by the terms of
the charter-party. The respondents cannot claim the benefit of this
provision,unless they are willingtb be bound to discharge ll.t the rate
of 50 tons per day, .which they do not accept. The charter"party
must therefore be wholly disregarded. As the first of January was
a holiday, and tha 2d was Sunday, there was but one additional day's
lost tillle, namely, the 3d, before the vessel had got along-side her

. berth and commenced her discharge. This delay was caused by the
ice, and not by the fact that the vessel grounded in the mud at low
water. The ice arose from extreme and unusual cold,-'-a fortuitous
accident of the elements; for which the owner of the cargo is notre
sponsible, in the. absence. of specific lay- days, and when liable only
uuderthe >obligationto use reasonable diligence in receiving cargo.
Cross v. Beard, 26 N. Y. 85; Coombs v. Nolan, supra; The ]J.[ary
E. Taber, 1 Ben. 105; The Glover, 1 Brown, Adm. 166; Fultonv.
BtH];,e, 5 Biss. 371; Kane v; PenneY,8upm. After the 4th, one da..,., the
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9th, being Sunday, there was no delay in discharging beyond thecus
tomary rate, which would allow eight WOl'kingdays. .'

Decree for the libelants for two days' demurrage, at the customary
rate of 10 cents per ton per day, amounting to $84.

THE: ALPS.

(Di3trict (Jourt, S. D. New York. December 28, 1883.)

1. SEAMEN'S WAGES-FINES-DISCIPLINE.
In modern maritime law fines upon seamen being a forfeiture of wages, pro

tanto, cll-nnot be imposed by the master by way of discipline and punishment
for minor offenses, except as regulated and provided by statute.

2. SAME-MERCHANTS' SHIPPING ACT OF GREAT BRITAIN.
The merchants' shipping act of Great Britain provides that the shipping ar

ticles may contain such stipulations for fines as may be approved by the board
of trade. When such approved stipulations are apart of the shipping articles
signed by the seamen, fines may, be imposed accordingly by the master. '

3. SAME-SHIPPING ARTICLES.
i:'luch tines, however, cannot he allowed in diminuHonof a seaman's wages

except upon proof by the shipping articles that such stipulations were agreed
upon.

4. SAME-SUMMA-.I PROCEEDINGS. .. '
In sU/llmary actions for seamen's wages, the authority of the statute is suffi

ciently I leaded by a general reference to the law of Great Britain. The court
is authorized by section 4597 of the Revised 8tatutes toinfiict partial forfeiture
of wages for disobedience of lawful commands.

Ii SAME-CASE STATED.
Where a British seaman on a British vessel was tined by the master two dol

lars for foul language and quarrelsome conduct, aud afterwards, on being re
quired to listen to the reading of the entry on the log, imposing the fine, he
refused to attend or listen, and was fined two doll,~rs, being two days' pay for
the last offense, held that, in the absence of proof' of the shipping articles,
the tlrst fine could not be allowed or deducted from his wages, but that the
last fine should be allowed by the court for the seQ,man's disobedience of a law
ful command, under section 4597 of the Hevised Statutes, as well as section 243
of the merchants' shipping act.

, In Admiralty.-
H.yland et Zabriskie, for libelant.
McDaniel et Souther, for claimants.
BROWN, J. This is an action for seaman's wages upon an English

ship, for 45 days, from June 19 to July 26,1888. When the libelant
was discharg~d at this port his wages for that period unpaid amounted
to $29.50, of which $25.50 has been tendered and paid into the
registry of the court. The difference of $4 is a deduction by way of
fines imposed ~y the master upon the seaman for alleged misconduct
durinf. +.he voyage; the 'first, a fine of $2 ,for. viblent and abusive lan
guage '0 the steward iIi the hearing of the mast~r, upon some con
troversy iureference -to the food, about 12 days before the arrival of
the vessel in this port. ' An entry was made in the log 0.8 follows:
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"Thomas McCormick came aft and made use of profane and abusive lan
guage to the ehief steward, also trying to provoke a quarrel by calling th6
steward 'a bald-headed son of a bitch;' for each of the above offenses he
(Thomas McCormick) is liable to a fine of one dollar, which will be enforced."

The seaman was not notified of the fine or of the entry in the log
until tlle day preceding the arrival of the vessel at this port. He
was called to hear the entry read, when he refused to attend or to
listen to it; and for this offense the further fine of two dollars was
imposed by the master, and entered in the log. The libelant claims
that the deduction of these fines cannot be allowed in this action,
because the right to impose them is not properly pleaded nor prop
erI;y proved. The answer, after alleging the profane, abusive, and
quarrelsome conduct of the libelant, states that he was "thereupon
fined by the master, as was his power and duty to do, pursuant to
said shipping articles and to the laws of said kingdom." The previous
part of the answer avers that the ship was a British ship, and that the
libelant signed shipping articles, to which reference was made as a
part of the answer. No copy of the shipping articles is annexed to
the answer, nor have they been put in evidence. So far as the right
to impose a fine rests upon a foreign statute, it must undoubtedly be
properly pleaded, (Holmes v. Broughton, 10 Wend. 75; AndrewlJ v.
Herriot, 4 Cow. 525; Ennis v. Smith, 14 How. 400, 426; Harris v.
White, 81 N. Y. 544;) but under the brief and somewhat informal
pleadings allowed by the. rules of this· court in small causes (rules
164-175) this objeotion should not be entertained where, as in this
case, the opposite party cannot possibly have been misled.

The authority to impose these fines rests upon section 149, sub. 7,
of the merchants~ shipping act of Great Britain, which permits the
shipping articles to pro"ide stipulations in regard to fines and· other
larwful· punishments for inisconduct, provided these stipulations have
been sanctioned by the board of trade. Such stip\llations thus sanc
tioned, and forming a part of the shipping articles, become obliga
tory upon the seamen shipping under them; hilt as these shipping
articles have not been introduced in evidence, no authority for the
deductions here claimed is proved. They cannot, with<;mt proof, be
presumed to have existed in a giy.en Cfl,se, because the allowance of
such stipulations is merely permissive, and is never obligatory.
Th~y,may, have formed~ part of -,the articles, or they may not.

Aside .trow these stipulations, the.first fine of $2 cannot be sus
tained. Fines: are prq -tanto a. forfeiture of wages,and under the
modern maritlI)le law, aside f..t;'om statue, a forfeiture of wages is im
posed only for miscond)1ot of an aggl'avated character. By article
12 of th,e Laws of Qleron,and article 24 of the Laws of Wisby, if one
seaman "give another tbe lie, a fine of four deniers" was imposed;
~nd ifaD:!arine~ "impud(;lI),tly contradicted the, master and gave him
:the lie-, a fia6o.f eight deniers." . These small disciplinary fines have
becomeob&Qlete with th~ currency in which they were imposed,;, and
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under our statutes, (section 4596,) which is, in general, similar to sec
tion 243 of the British merchants' shipping act, no forfeiture of wages
is incurred by quarrelsomeness or the use of foul language. The gen
eral maritime law empowers the master by means of other punish.
ments to enforce proper discipline in these respects. Both of these
statutes, however, authorize a forfeiture of wages for disobedience of
lawful commands, in the discretion of the court, not exceeding two
days' pay by the British statute, nor more than four days' pay by
the statute of this country.

As the shipping articles have not been introduced in evidence, the
first fine cannot be sustained; but the requirement on the twenty
sixth of July that the libelant attend to hear the entry in the log
read, was a lawful command. Any such fines are by law required
to be read to the seamen before entering the next port. Mer. Ship.
Act, §§ 256,244; Rev. St. § 4597. The libelant willfully disobeyed
this last lawful cQmmand, for which the further penalty of two dol
lars was imposed, equal to two days' pay. I have very little doubt
that the'shipping articles, if produced, would show that the fines
were lawfully imposed. The articles had been returned to England,
and could not be obtained without some expense. Irrespective of
them, the court may enforce,and in this case, I think, should enforce,
a forfeiture of two days' pay for the libelant's disobedience to the
lawful command to attend and hear the entry' in the log read.

It is said that this court ought not to enforce fines imposed by an
English statute not proved; but as the suit is''within the discretion
of this court to entertain, all parties being foreign, the libelant can
not complain that the court takes judicial notice of a statute of which
there is no doubt.

Decree for the libelant for $27.50, and his disbursements:, without
other costs.

THE QUAIOllR CITY•

. (l)iBtrlct (Jourt, 8. p. New York. January 10; ~S84"
': , .' ',~ " ,-;

COLLISION~bLI) BOATS":"'-REPAms-ExcESSIVE' DEMANDS'-COSTS.
'Where a steam-tug maneuvering in a slip :rubs against or strites 8 barge

moored at t.he wharf with unjustifiable force, she is chargeable with the dam
ages properly attributable to her negligent act, though the boat struck was old
and weak In dealing with old boats, however, the repairs made should be
.closely scrutinized to prevent imposition, and· nothing all.owed fOl: :repai~s. be~

yond those made necessa.ry by thll plpw. In this clj.8e bu,t onll-,thi:rd of the
claim allowed, and costs denied. ,', ., "

In Admiralty.
J. A. Hyland" for Jibela;i1t,
OWelt et Gray, for claim'ants.
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BROWN, J. On May 18, ~881, the canal-boat Shady Run lay in
the slip on the north side of the pier at the foot of Fortieth street,
North river, discharging a cargo of ice. Her bows lay to the west
ward and about 12. feet inside of the end of the pier. At about 7
o'clock of that morning the steam.tug Quaker City, with the canal~

boat L. D. Cummings lashed upon her starboard side and projecting
somewhfl,t ahead of the tug, came down the river and into the slip
for the purpose of landing her along-side and outside of the boat next
to the Shady Run. Owing to the shallow water, as stated by her
pilot, the tug and tow not obeying the helm as usual, the stem of the
Cummings struck the starboard bow of the Shady Run and inflicted
some damage, on account of which this libel was filed. The claim
ants do not deny that the Cummings hit the Shady Run, but allege
that it was but a slight blow or rub, such as is usual in the landing
of canal"boats, and that the damage to the Shady Run arose from her
rotten and unseaworthy condition.

Without going into the details of the evidence~ ,there are various
circumstances which satisfy me that the blow was one of more vio
lence than the claimants' witnesses acknowledge, and that the claim
ants must be peld responsible for the damages properly arising there
from.. The chief difficulty arises from the contradictory evidence in
regard to the sound or rotten condition of the Shady Run. Complaint
being made the same day by the owner of the canal·boat at the claim
ants' office, their agent and the captain of the Quaker Oity, on the after
noon of the same day, examined the bows of the Shady Run to ascertain
the damage. '.l'hey testify that no damage was visible on the outside;
that on gt:ing down the hatch, inside the boat, with the owner, one
beam was found loose or broken, and that the captain, on taking
hold of it wi~h the h!Lnd, pulled off a handful of rotten wood and
showed it to the owner. The latter denies tuat any such circum
stance occurred, or that the timbers were at all unsound or rotten.
The evidence on the part of the canal-boat, including her owner and
captain, and the carpenter who did the repairs on her, shows that
from six to seven planks on her starhoard bow were broken, each
about six feet long, and one plank 16 feet long. The carpenter states
that the repairs which he did were to renew the plltnk specified; to
put in one new tiniber, about six or eight feet in length; to brace two
adjoining ones; and he testified that the timber taken out was sound.
He also put in a new bumper along the bow, and one new plank upon
the deck.

Upon the evidence it is very difficult to form any. satisfactory con
clusion with regard to the seaworthy condition of the Shady Run.
The fact that she brought It considerable cargo of ice, and without
much leakage, if the testimony is to' be believed, has considerable
force. I can only repeat what was said in the recent case of 'l'he
Syracuse, 18 FED. REP. 828, that the claimants should have procured
further evidence than that of interested witnesses, if they intended
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~O rely for their defense upon the fact that the Shady Run was so rot
ten and unseaworthy as not to be entitled to any recovery. Having,
as I must find, hit her bows with a blow more violent than justifiable
in the ordinary handling of boats, whether new or old, I think she
must be held answerable for the damage properly attributable to that
negligent act, though the boat were old or weak. 1.'he Granite State,
3 Wall. 310. The Syracuse, Bupra.

The evidence satisfies me, however, that the repairs in this case
went far beyond the naturallJffects of such a- blow, even if the canal
boat was not sta-unch enough to resist ordiIiary handlin,g. The bill
of items of the repairs done shows nearly 800 feet of timber· and
plank used in these repairs, with numerous other items inproportion.
This, as appears from the examination of the carpenter, was suffi
cientfor many times the amount necessary to replace and repair the
broken and injure~ parts.

The captain a.nd agent of the claimants testify that on visiting the
ship-yard while the repairs were going on they found the whole bow
of the canal-boat taken out and in course oJ repair. This is denied.
by the carpenter and the owner of the boat. I am entirely satisfied
from the evidence that the repairs were very greatly in excess of the·
injury done. The evidenc!,! is perhaps insufficient to determine ex- '
actly the proper amount. I shall allo,w provisionally what I gather
from the present evideuce, viz.: one·third of the bill of repairs; one·
third of the demurrage claimed; one-half the amount claimed. for
the broken lines; and the whole onhe bills for towage and dockage,
as they would have been neoessary. in any event. These to·gether
amount, with interest t.o date, to $72.20, for which a decreeinay be
entered, but without oosts, as the amount of repairs claimed is evi·

. denoe of bad faith on the part of the libelant; except, however, that
if either party is dissatisfied .with my estimate of the dll-mages, they
may take an order of reference to compute the amount, at the risk of
paying the expenses of the reference if not successful in obtaining a.
more favorable result.

GRONN 'IJ. WOODRUFF and others.

(District Court, S. D. New York. January S, 1S84.)

1. I:impPING-ASSTGN;\IENTOF BILl, OF L.mn'..G-Ca....RTER.PARTY.
A merchant purchasing- goods on board a vessel after arrlvfll~and. taking

an assignment of the bill of lading, is hound by its terms, but not by the terms
of the charter-party, any further than it is adopted by the bill of lading.

2. SAME-BILL OF LADTNG--DEMURRAGE-REASONABLE Tam.
Where the bill of lading provides no stipulated days for the discharge, the

merchant is uound only to reasonal,le diligence, according to the custom of
the port.
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8. SAME-REMOVAL OF VESSEL FROM BERTH.
Where a merchant procures the removal of a vessel from a berth already se

cured to another, for his own benefit, pays the cost of removal, and procures the
cargo to be discharged within the average time allowed by the custom of the
port from the day when she was first ready to discharge, held, no demurrage
can be claimed.

In Admiralty.
Butler, Stillman rX Hubbard, for libelant.
Beebe, Wilcox rX Hobbs, for respondents .

. BROWN, J. The bark Spess arrived at New York on January 3,
1881, with 265 tons of salt in ballast from Lisbon, upon a bill of
lading which was transferred to the respondents. They entered the
salt at the custom-house, paid the freight, and directed the vessel to
Atl(l,ntic docks, where the vessel arrived on January ,4th, and gave
notice of her readiness to discharge on the 5th. Qn that day, at the
respondents' request, the master consented togo to. Twenty-third
street and unload. where she was taken at the respondents' expense,
and arrived at about 4 P. M. One wagon load was delivered on the
evening of the 6th, and the discharge was ended 'early on the 15th,
a,nd might have been completed had the ship desired on the evening
of the 14th. The bill of lading p'ro~ided no stipulated days for the
discharge, and it referred to the charter·party only as regards the
payment of freight. The provisions of the charty.party, therefore,
as respects the rate of delivery, did not bind the respondents.
112 Sticks of Timber, 8 Ben. 214; Kerford v. Mandel, 5 Hurl. & N.
Exch. 931. It wasproved that 1,000 bushels, or 33 tons, per day was
a reasonable and customary rate of discharge. This would leave eight
working days for the discharge of this cargo. '

Although the vessel had given notice that she would be ready to
discharge on the 5th, I think the evidence shows that she did not get
a permit, or tubs, and did not get ready, so that she could actually
commence the discharge, before the 6th; and it does not appear that
the removal from Atlantic docks to Twenty-third street, which occu
pied only some three hours, made any difference in her want of prep
aration. But even if the vessel had been ready upon the 5th, de
ducting Sunday, and the rainy days in the mean time, only eight
working days were consumed in the discharge. Although on several
of the working days considerably more than 33 tons per day were in
fact discharged, I think the merchant cannot be held liable, in the
absence of any stipulated lay days or agreement for dispatch, pro
vided he gets the whole cargo discharged within the time which cus
tom allows. As this time was not exceeded, the libel must be dis
missed, with costs.
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BOYD '11. GILL and others.

CUTTER '11. WHITTIER and others.

NOTT v. CLEWS and others.

PERKINS v. DENNIS and others.

(Circuit Court, S. D. New York. December 14,1883.)

1 REMOVAL OF CAUSE-CONTROVERSY WHOLLY BETWEEN CITIZENS OF .DIFFER-
ENT STATES. .,

.A. controversy is not the same thing as a cause ofaction ; and a suit against
two persons jointly does not, merely because it might have been brought
against. either separately, involve a controversy wholly between the plaintiff
and one of them, within the meaning of the act authorizing the removal of a
suit to the federal courts where there isa controversy wholly between citizens
of different states.

2. SAME-~EPARATE CONTROVERSIES.
;Wben, howevpr, the separate causes of action could both be pursued against

different defendants, and settled independently of each other, the suit, even
though it contain a joint cause of action also, lUvolves separate controversies
and falls within the term of the act.

a. SAME-BILL AGAINST FRAUDULENT TnUBTEIllS.
.A. cause of action against several trustees for the fraudulent misappropria

tion of trust funds, being ex delicto and involving, therefore, no right of contri
bution between the defendants, may in equity as well as at law be pursued
either jointly or severally ; and a bill in equity founded upon such a claim, and
demanding a joint and several accounting by the trustees, involves such a sep
arate controversy with each defendant that if one of the defendants is a nou
resident the cause is removable.

4. SAME-FILING OF PETITION BEFORE TRIAL.
The trial of a cause upon demurrer is a trinl within the meaning of the act

requiring a petition for the removal of a cuuse to be tiled before the trial
thereof.

On Motion to Remand.
H. F. Averill and Geo. F. Betts, for plaintiff in each case.
Sewell, Pierce et Sheldon, for defendant Plumb.
Sherman d; Sterling, for defendant Whittier.
Abbot Bros., for defendant Clews.
Arnoux, Ritch et Woodford, for defendant Dewing.
Before WALLACE and BROWN, JJ.
WALLACE, J. These cases and the ~ase of Langdon v. Fogg,t de

cided by Judge BROWN, but in which he ordered a reargument, have
been heard together, the questions being substantially identical, upon
motions to remand the suits to the state court. In each case the
action was brought in the state court by a resident plaintiff against
a non-resident defendant and several resident defendants, and was
removed to this court upon the petition of the non-resident defend-

118 FED. REP. 5.
v.19,No.3-10



146 FEDERAL REPORTER.

ant. The right to a removal is challenged upon the ground that
there is not a controversy in the suit whioh is wholly between the
plaintiff and the non-resident defendant, and which can be fully de
termined between them, within the meaning of the second section of
the removal aot of March 3, 1875.

There are some immaterial differences in the allegations of the bills
of complaint in the several cases, but the bill in each may be fairly
treated as one brought by a stockholder in a mining corporation to en
force a cause of action which exists in favor of the corporation against
the directors for a fraudulent appropriation of its assets, but which the
corporation does not assert because it is controlled by the unfaithful
directors, and the directors and corporation are consequently joined
as defendants. The. relief sought is that the individualdefel'l.dants
account jointly and severally concerning the prontsthey have mad~

by the misappropriation of the corporate property, and be adjudged
to pay the amount found due to the corporation into court for the
benefit of the stockholders. This being the cause of action disclosed
by the bill, it will be treated as one npon which a separate action.
could be maintained as between the plaintiff and the non-resident
defendant. The rule may now be deemed established that where a
cestui que trust seeks in equity to charge trustees with personal liability
for their fraudulent acts, he may join all who have pa.rticipated, or
proceed against one or more of them severally at his ,election. The
right of action in such a case arises ex delicto, and in equity as well
as at law the tort may be treated as several as well as joint. Heath
v. Erie Ry. Co. 8 Blatch£. 347; May v. Selby, 1 Younge & C. Ch. 235;
Franco v. Franco, 3 Ves. 75; Wilkinson v. Parr,lJ, 4 Russ. 272; Atty.
(Jen. v, Wilson, 4 Lond. Jur. 1174. A proceeding against trustees
fora fraudulent breach of trust is an ex.ception to the rule that iu a
suit against trustees all of them must be made parties. Cunningham
v. Pell, 5 Paige, 601. The reason is obvious. A trustee may insist
that his co-trustees be joined, when he is sued for a breach of duty
in wbichthe other ttusteesare involved, because he is entitled to con
tribution. In cases of breach of trust not involving actual fraud, con
tribution may be enforced by trustees, as between thelliselves,-Hill,
Trust. 814 and notes, (4th Amer. Ed. i)-but no right ofcontl'ibution
exists where the demand sought to be enforced is ex delicto. Ellis v.
Peck, 2 Johns. Ch. 131; Miller v. Fenton, 11 Paige, 18.' The cause
of action disclosed by the bill is therefore one capable of being de.
termined as between the plaintiff and the non-resident defendant
without the presence of t,he other defendants. The plaintiff, at his
election, can dismiss· his bill as against all the other defendants a,t any
stage of the 8.atibnand proceed aga,inst the non-l"esident defendant
alone,and obtail'l.'againsthim the complete relief to which he would
be entitled if the' dtherdefendants were joined.

The question, then, is whether the act of 1875 gives the right of
removal whenever there is a cause of action in the su~t between a.

i)~._
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resident party on the one side and a non-resident party on the other,
upon which a several recovery may be had against the latter, or
whether the right exists only when there is a separate and distinct
controversy to which all the substantial parties on one side are resi
dents, and all those upon the other are non-residents.' The language
of the act dechues that when in "any suit • • • between citi
zens of different states • • • there shall be a controversy which
is wholly between citizens of different states, and which can be fully
determined as between them, then either one or more of the plaintiffs
or defendants • • • may remove," etc. Two diverse views of
the meaning of this language are indicated by the adjudications .of the
federal courts. In Pete1'son v. Chapnum, 13 Blat~hf. 395, the action
was one of trover, in which the plaintiff was a citizen of New York,
and the defendants were one lL citizen of New York, and one a citizen
of Connecticut. It was held that, although the cause of action was
such that the suit could be maintained by the plaintiff against either
defendant alone, it was not a removable suit, because all the parties
to the controversy were not residents upon the one side and non-resi
dents upon the other; and that the plaintiff having elected to proceed
against all 'jointly, the case disclosed but a single controversy, and
that was one which could be fully determined only between all the
parties to the suit. This decision was approved and followed by
other judges in this circuit in Sawyer v. Switzerland Ins. Co..14
Blatchf. 451, and Van Brunt v. Corbin, ld. 496. The latter case was
a'n action of ejectment, and one, therefore, in which the plaintiff at
his election might have proceeded against the defendants severall.v
instead of jointly. 'rhe more recent case of Tuedt v. Carson, 13 FED.
REP. 353, in the eighth circuit, is to the same effect. That was an
action brought by the plaintiff against several defendants for a t01't.
80me of the defendants were residents of the same state with the
plaiI;ltiff, and others were residents o'f a differentstate

l
• It was held

not ,to be such a separable controversy that the non~resident de
fendants could remove the case, although the plaintiff~ould at his
election have proceeded against them alone. On the' other hand,
Clark v. Chicago,etc., Ry. Co. 11 FED. REP. 355; Kerling v. Cotz·
hausen, 1~ FED. REP. 705; People ex rel. v. Illinois 'Cent. R. Co. ld.
881" are authorities for the broad proposition that whenever the suit
is founded on a cause of action upon which, at the election of the
plaintiff, the defendants might have been sued severally, anon-resi~

dent can remove the suit, although the other defendants with whom
he is sued jointly are residents of the same state as the plaintiff. .

It is urged that, since the decisions in this circuit r~ferred to, the
supreme court has considered the eonstl'uction of the second clause of
thes6cond section of the a:et of March 8,1875, and in the light of its
deCIsion in Barney v. Latham,lOB U. 8. 20~, the former judgments of
this court should be reconsidered, and it s\lould nowb~ decided that.
whenevet in a. suit between areijident plaintiff and seve;t;~lidefendants~
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one only of whom is a non-resident, there is a cause of action which
might be fully determined as between the plaintiff and the non-resi
dent defendant, if the other defendants were not parties, the suit is
removable. Barney v. Latham does not seem to sanction any such
contention. Some misapprehension of that decision may have arisen
by overlooking the distinction between a separable cause of action and
a separate or separable controversy. The cases in the seventh and
eighth circuits seem to interpret that decision as holding that whenever
a separate action could have been maintained by the plaintiff upOn the
cause of action sued upon against one of the several defendants, as to
such defendant there is a separate or separable controversy in the
suit. In Barney v. Latham there were two separate and distinct con
troversies, as to one of which the requisite diversity of citizenship ex
isted between all the parties to it, plaintiff and defendant, to author
ize a removal of the suit. Speaking of this controversy the court,
through Mr. Justice HARLAN, say that "such a controversy does not
cease to be one wholly between the plaintiffs and the defendants be
cause the former, for theit' own convenience, choose to embody in their
complaint a distinct controversy between themselves and other de
fendants." That decision was commented on in the subsequent case
of Hyde v. Ruble, 104 U. S. 407, and its result is tersely and clearly
stated by the chief justice as follows;

"To entitle a party to removal under this clause there must exist in the
i>uit a separate and distinct cause of action, in respect to which all the neces
sary parties on one side are citizens of different states from those on the other.
Thus, in Barney v. Latham, two separate and distinct controversIes were
directly involved,-one, as to the lands held by the Winona & St. Peter Land
Company, in respect to which the land company was the only necessary party
on one side, and the plaintiff on the other; and the second, as to the moneys
collected from the sales of lands before the land company was formed, as to
Which only the natural persons named a8 defendants were the necessary party
on the one side and the plaintiff8 on the other; one was a controver8y about
the land, and the other about the money. Separate 8uit8, each di8tinct in
it8elf, might have been properly brought on these two separate causes '0£00
tion, and complete relief afforded in such suit a8 to the particular controversy
involved; In that about the land the land company would have been the
onlynecessary d,e~endant, and in that about the money tl)e naturalper80ns
need only have bl,len brought in. In that about the land there could not have
been a removal becau8e the partie8 on both side8 would have been citizens of
the 8ame 8tate; While in that about the money there could have been, a8 the
plaintiffs would' all be citizens of one 8tate, while the defendants would all be
citizen8 of another•"

It dMs not necessarily follow that a con~roversy is wholly between
a plaintiff a.ndeach one of several defendants, and",can be fully de
termined as between them, merely beca.use such a controversy might
have been presented Uthe plaintiff had elected to present it in that
forin. Tbecbntroversy in a suit is the' one which is actually pre
sent,ed, not the one that ,might have been. It is not wholly between
the plaintiff and one of the defendants because it might have been if
the plaintiff had so elected. Nor can a controversy be fully deter-
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mined between a plaintiff and one of the defendants when ill the' form
and substance which it has assumed the plaintiff insists, and has a
right to insist, that so far as he is concerned it shall be determined
as to both of the defendants. ,The controversy is the claim in form
and substance as it is presented for determination; and if a joint re
covery against several defendants is cl!1imed upon a cause of action
which justifies a joint recovery, the controversy is between the plain
tiff and all the defendants against whom the claim is asserted. The
opinions of Judge JOHNSON in Peterson v. Chapman, and of Judge
TREAt'in Tuedt v. Carson, are replete with satisfactory reasons against
such a construction of the removal act as is insisted upon. There
seem to be no controlling reasons, therefore, for receding from the for
mer decisjons in this circuit.

It remains to consider whether, under the bill here, which seeks a.
decree that the defendants account severally concerning the, gains and
profits received by each through the fraudulent acts complained of,
there is not a controversy which is separate as between the plaintiff
and each defendant, and which can be Jully determined as between
them.' If t~e defendant has elected to pursue each defendant' sepa,;.
rately, and the cause of action disclosed by the bill justifies him indo
ing !:l0, it would seem that the suit presents a separate controversy as
to that defendant notwithstanding there is also a controversy between
the plaintiff and all the defendants jointly. If this separate contro
versy can be fully determined between the plaintiff and defendant
without the presence of the other defendants, the language of the. 're
moval' act is satisfied. That it can be thus determined has already
been shown, because the other trustees are not necessary parties to a
suit brought against one for a fraudulent breach of trust. There is,
therefore, a distinct controversy here between the plaintiff and each
defendant.' Some of the transactions assailed by the bill are not joint
transactions on the part of the defendants. All of the defendants
may not be liable to the same extent. The prayer as to this branch
of the bill is against each defendant for a several accounting, and
that is only necessary. upon the theory. that some of them are liable
for a different amount than others.

It is no answer to the suggestion that the suit presents a separate
and distinct controversy as between the plaintiff and each defendant,
to assert that' the decree obtained will be a single decree as tq all the
defendants. The same thing may be said of every decree in suits in
equity, and ·could have been sa~d 'ill Barney v. Latham.,' For these
reaSClU8 the actions were·properly.removed.

In th~' case, of Nott v. Olew8 the additional l?oint is made that the
petition for removal wall .nqt fi,l~q by tb,e remoVi~g .defendallt before
the trial of the cause. As to four of the defendants separate demur
rers were interposed and brought to a hearing. The demurrers were
overruled, but leave was given to the defendants to answer upon pay
ment of costs of the demurrers within 20 days. As the removaLwas
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at the instance of one of the defendants wbo demurred, it is not mo.·
terial that when the demurrer was beard service of process had not
been made on some others of the parties named as defendants. If
the cause was not in a condition to be heard on demurrer, the objec
tion should have been taken in time. As it is, after the removing
defendant has elected to treat the action as severed, he cannot now
be heard to say that the hearing and decision upon the demurrer is
to go for nothing. The real question is whether the hearing and de
cision of a cause upon a demurrer is a trial of the cause within the
meaning of the removal act. This precise question has been decided
adversely to the defendant by Judge BENEDICT in Langdon v. Fish, and
it was there held that such a hearing was a trial which precluded the
subsequent removal of the suit. It was not held in that case that the
hearing upon a special demurrer, or one which is addressed to merely
formal objections in a bill or complaint, is a trial within the contem
plation of the act•. But if a defendant chooses to have the action tried
upon the pleadings, instead of upon issues of fact, it is his right to do
so, and the decision is a final determination of the action, unless in
the discretion of the court a new pleading is permitted. By the Code
of this state, and a l~ge number of other states, the hearing of a de
muner is the trial of an issue of law. The term "trial" bas thus ac
quired a more enlarged signification than it possessed when Blackstone
defined it as "the examination of the matter of fact in issue in fit cause."
Babbittv. Clark, 103 U. S. 606, is authority for the proposition that the
trial of a cause upon an issue of law is a trial which will preclude the
removal of the suit afterwards. In this case, therefore, the motion to
remand is granted; in the other cases it is denied.

BROWN, J., concurs in the results.

SHARP 'D. WHITESIDE and others.1

WHITESIDE v. SHA.RP.l

(Oireuit Oourt, E. D. Tenne88U, 8. D. July 4, 1883.)

REMOVAL OF VAUSE-CITIZENSHIP-SEPARATE CONTROVERSY.
Where the question to be decided ina cause is the right of a p1alnt11f to

(,lLrry passengers into a certain park owned by one of the defendants, the other
defendants being the lessees of such park; a separate controversy exists between
the lessor and plaintiit, and if they are citizens of different states the cause is
removable under the second sectIon of 'the act of 1876.

In Equity

J 13ee S. c., post, 156.
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Lewis %epherd, Key It Richmond, and Clarke It Snodgrass, for Sharp.
W. 11. Dewitt and Wheeler Ii MarshaU, for Whiteside.
KEY, J. The first question to be determined in this case is whether

the cause has been removed from the chancery court of the state to
the circuit court of the United States. If it has been removed there
other questions must be considered. If not, no order can be made or
step taken except to remit the case to the chancery court of the state.
It is conceded in argument that if this cause has been removed, or if
it be removable, it is done, or it must be done, under the second clause
of the second section of the act of 1875, declaring and definin~ the
jurisdiction of the circuit courts of the United States. There are
other defendants to the original cause. and all the defendants, except
Florence Whiteside, are residents and citizens of the same state as
L. J. Sharp, the complainant in the original bill. It is not denied
that Florence Whiteside is a citizen of a different state from that of
complainant, or that the allegations of her petition for removal! or
the bond executed under it, are not in due form, or that the amount
in controversy is sufficient, or the application made in time.' The
contention on this point is whether the controversy is so entirely be- :
tween Mr. Sharp and Miss Whiteside th'at it can be fully determined
between them. There is no question, for the fact is admitted, that
Miss Whiteside has title to the turnpike road and the park described
in the pleadings. The "controversy'is ''Whether Sharp as a livery
stable man, has the right to carry hil:l passengers into the park to
which Miss Whiteside has title. In other words, is het title, in its
character, servient to a right on the part of Sharp to 'enter the in
dosed park against her consent. The alleged right of the othe:r de
fepdants is that they have leased the, turnpike road and park from
Miss Whiteside for the term of five years.

It appears to me that whether her co-defendants have made such
a ,contract of lease or not, hilS no effect upon the point in contro
troversy between the chief parties. Anything in regard to thelease
is subordinate to and dependent upon the,decision of the controversy
between the principal parties. If Sharp has the right to enter the
park, as he insists, he has it against the lessor and lessees alijre. If
he has no Buch right against the lessor he has not against the lessees.
There is no complication of the question in controversy between the
parties by the joinder of the defendants, Itnd the case. between the
principals canas well be tried without MissWhitesid'El)co-defend
ants as with them. Their controversy is perfectly, complet~ly" and
distinctly separable from that with the other defendantfl,in UlJ
opinion. 'It must follow, therefore, that the case is r(jIll~~il>qlf'l" and
that it was removed under the petition of Miss Whiteside. .This be
ing so, the last bill, or amend.ed bill, filed by Sharp' wll:~ without any
authority, force, or effect, and. all the orders of. the chancery court,
or chancellor'under' it, are void. . ThaJ poi-tion or'the record in th9
chancery court is out of the case. It appears, ,alao, that upon tho
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same day upon which the petition for removal was presented, the
petitioner took some other steps in the cause, upon which no action
was taken by the court. I think these steps must also be taken as
having no force or effect, as either having been taken after the peti
tion was presented, or completely annulled and superseded by it.

In this state of the pleadings, and the record sent from the state
court, I think it best to give the parties opportunity to perfect and
present, if they desire to do so, the case it appears to have been their
purpose to have done, and in doing so I do not mean that they must
present the same or even similar papers or pleadings, but such as
they may deem proper and necessary to present the issues raised, or
to be raised. Until opportunity has been given to do this I think it
best to postpone action on the application of Miss Whiteside for an
injunction, so that we may have the whole case in a tangible and per
fect shape. The exception made by Sharp's solicitors in this state
of the case will be without force.

Leave is now given to Miss Whiteside to file the bill, she having
given bond and surety for costs, but no new process and copy need
issue.

WALSER and others v. MEMPHIS, C. & N. W. By. Co.1

(Circuit Court, E. D• .Mis8ouri. Decemuer 3. 1883.)

1. JOINDER OF PARTIES-CORPORATIONS.
A corporation is a necessary pany defen<1ant to a bill to enforce a judgment

aj:tainst it by compelling contribution from its stockholders.
2. JURISDICTION-SUIT NOT WHOLLY. BETWEEN CITIZENS OF DIFFERENT STATBS. i

'Vhere there are two or more plaintiffs and two or more defendants, and one
of the plaintiffs and one of the defendants are citizens of the same state, this
court has no jurisdiction.

3. SAME-REMOVAL OF CAUSES FROM STATE TO FEDERAl. COURT-AMENDMENTS.
Where a case has been brought here from a state court, no change of plead

ings or in the relationship of the parties, by amendments in this court, can
give jurisdiction not disclosed by original proceedings in the state court.

Motion to remand, on the ground that this court has not jurisdic
tion of this case and the same was illegally removed because the
claims and demands of the complainants are several and not joint,
and some of them do not exeeed the sum of $500, and because the
controversy herein is not wholly between citizens of different states,
but on the contrary is between citizens of the same state, and the
controversy cannot be severed. For a report of the opinion of the
court on a former motion to remand, and a fuller statement of facts,
se~ 6 FED. REP. 797.

Joseph Shippen and John P. Elli8, for motion.
Broadhead, Slayback d Hauesslcr, for petitioning defendant.

1 Reported by Benj. F. Rex, Esq.• of the St. Louis bar.
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TREAT, J. A similar motion was made and decided by this court
at the March term, 1881, by Judge MCCRARY, in which I concurred.
Since then many proceedings and orders have been improvidently
had. It may be that in the recent case of Barney v. La.tham, 103 U.
S. 205, it was supposed that opposite views to those expressed by
this court had been established. It seems, however, that after the
order of this court to remand the case to the state court and an ap
peal allowed, a subsequent order was entered vacating said appeal,
and leaving open the motion to remand for further consideration.
The right to vacate said appeal is questionable. Since that order,
an amended bill, a demurrer, and a new motion to remand have been
filed. The right to remove the cause was dependent solely upon the
condition thereof at the time of the motion made in the state court;
and no change of pleading or relationship of the parties, by amend
ments thereafter in this court, could give jurisdiction not disclosed by
the original proceedings in the state court. The opinion by Judge
MCCRARY, in 1881, has been fully confirmed by the many decisions of
the United States supreme court since rendered. It is obvious, there
fore, that the cause must be remanded, and all orders made since the
original order to remand vacated.

An order will be entered accordingly.

DINSMORE V. CENTRAL R. Co. and others.

(Circuit Court, D. New Jer8ey. December 7,1883.)

1. JURISDICTION-COLLUSIVE SUrf-OBJECTION, HOW RAISED.
The objection to a. bill that it was not exhihited in good faith, but collu

sivelyand in the interests of others, goes to the jurisdiction of the court, and
shou'ld be raised by plea in ai>atement and not by answer.

2. SAME-EvIDENCE NOT SUFFICIENT TO ESTABLISH COLLUSION.
The fact that some of the officials of a rival corporation, with which com

plainant has close business relations, have been friendly and active in giving
him aid in thc preparation of hIS case, will not sustain a charge of bad faith
and render his suit collusive.

3. SAME-PRELIMINARY INJUNCTION REFUSED.
Upon examination of the bill, answer, and affidavits, no circumstances enti

tling complainant to a preliminary injunction appearing to exist, the motion,
therefore, is dcnied.

In Equity. Motion for preliminary injunction.
Roscoe Conkling, Clarence A. Seward, Barker Grunmere, and Edward,

T. Green, for plaintiff.
1. Neither the act of March 3, 1875, nor the common law gives

this court or any court jurisdiction of a suit which is simulated and
fictitious, or in which the reus on either side is not the real party
in interest. Such suits are called "collusive," (Gardner v. Goodyear,
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3 O. GO, 295,) and when the .collusion is proved the case is summarily
dismissed as not within the proper jurisdiction of the court. Ameri
can M. P. Co. v. Va.il, 15 Blatch£. 315; Cleveland v. Chamberlain, 1
Black, 426; Lord v. Veazie, 8 How. 254.

2. The allegation of collusion-that is, the want of real interest in
one of the actors-is an allegation that the court has no jurisdiction
by reason of. the character in which one of the parties sues or defends.
,This exception to the jurisdiction is called by the courts a "personal"
exception; asserts that the position of a litigant is assumed, and that
the pady is not an honest reus or actor. Forrest v. Manchester, etc.,
Ry. Co.ADe G., F. & J. 131; Oolman v. Eastern Oos. Ry. Co. 10
Beav. 1; Salisbury v. Metrop •. Ry. Co. 38 L. J. Oh. 251.

3.' That a suit is collusive must be objected to by plea in abate
ment; and if a defendant answers upon the merits he waives the ob
jection,' and cannot thereafter contest. the jurisdiction. Story, Eq.
PI. §721;Daniell, Oh. Pro (15th Ed.) 630; Undel'hillv. Van Cortlandt,
2 Johns. Ch.339, 367; Conardv. Atlantic Ins. Co. 1 Pet. 386, 450;
Dodge v. Perkins, 4 Mason, 435; D'Wolfv. Rabaud, 1 Pet. 476; Wood
v.Mann,1 Sumn. 581; Evans v. Gee, 11 Pet..85;. Rhode IsllJ,nd v.
Massachusetts, 12 Pet. 719; Nesmith v. Calvert, 1 Wood. &' M. 37;
Brown v. Noyes, 2 Wood. & M. 81; Webb V. Powers, ld.. 510; Sims
v. Hundley, 6 How. 1; Bailey v. Dozier, ld. 30; Smith v. Kernochen,
7 How. 216; Sheppard v. Graves, 14 How. 509; Wickliffe v. Owings,
17 How. 51; Jones v. League, 18 How. 76; Drecl Scott V. Sandford,
19 How. 397; Whyte V. Gibbes, 20 How. 542; De Sobry v. Nicholson,
3 Wall. 423; Van A.ntwerp v. Hulburd, 7 Blatchf. 427; Pond V. Ver
friant V. R. CO. 12 Blatchf. 297; Gause V. Clarksville, 1 F~. REP.

355; Kern v.lluidekoper, 103 U. S. 485; Williams v. Nottawa, 104
U. S. 211; Equity Rule, 39; Livingston's Ex'r v. Story, 11 Pet. 351,
393.

. B. Williamson, George M. Robeson, Franklin B. Gowen, James E.
Gowen, A. C. Richey, and G. R.Kaercher, for defendants.

NIXON, J. Two questions are presented for the consideration of the
court-the first having reference to the bona fide character of the suit,
and the second, to the propriety of the interference of the court, under
the present aspect of the case, by ordering a preliminary injunction.

1. The answer of the defendants, after responding to the material
allegations of the bill, charges that the bill of complaint was not ex
hibited in good faith, or for the honest purpose of asserting the com
plainant's rights as a stockholder of the New Jersey Central Railroad
Company, but in the interests of a rival company to the Philadelphi'lo
& Reading and the New Jersey Central roads. This is an exception
personal to the complainant, and going to the jurisdiction of the court,
and if introduced into the pleadings for contestation, it should have
been by a plea in abatement. It has no proper place in the answer,
and is always regarded as waived after the defendants have answered
upon the merits. But as a very large amount of testimony has been
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taken upon the snbject, I have deemed it best to la.y aside all tech.
nical objections to the informal manner in which the matter has been
presented, and t() ascertain, if possible, whether the defenda.ntshave
-sustained their allegations by their proofs. After a careful examina·
tion of the testimony furnished, I am of the opinion they have not
sustained them. The most that has been done is to show that some of
the officials of a rival company, with which the complainant has close
business relations, have been friendly and active in giving him aid
in the preparation of his case. I have never understood that a law·
suit is·· of such an exclusive and sacred character that parties may
not have the sympathies and accept the aid of associates and friends
in carrying it on without subjecting themselves to the charge of col.
lusion.

2. With regard to the second point, the learned counsel, ()n the
..argument, took even a wider range than the testimony, and much
iime was spent in the discussion of questions that more appropri
.ately belong to the final hearing. I do not propose to follow them
now. Without intending to intimate any opinion on the merits of the
controversy, it is sufficient for my present purpose to say, that, looking
at the bill, answer, and affidavits, which furnish to the court the evi
dence on which to act on the question of a preliminary injunction, I
nnd no circumstances existing and no facts developed which, in my
judgment, authorize me to interfere, at this stage of the proceedings,
by ordering such an injunction to issue.

The motion is therefore denied, but without prejudice to the com
plainant to renew it if any subsequent acts of the defendants, before
tinal hearing, should render its renewal necessary or proper.

FERRY v. TOWN OF WESTFIELD.

(Oircuit Court, W. D. Wisconsin. December Term, 1883.)

.JmUSDICTION-CITIZENSHIP.
Ferry v. Town of Merrimack, 18 FED. REP. 657, followed, and cause remanded

to state court.

Decision Remanding Cause to the circuit court of Sauk county.
James G. Flanders, complainant's solicitor.
H. W. Chynoweth, defendant's solicitor.
BUNN, J. This cause was argued and submitted upon general de

murrer to the complainant's bill. But in the examination of the case
there appears upon the face of the bill a certain defect of jurisdiction,
which will render it unnecessary to remand the cause to the state court.
The suit is brought by William F. Ferry, a citizen of Illinois, against
:the defendant, a citizen of Wisconsin, upon a claim arising upon a
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non-negotia.ble contract between the defendant town and the Chicago &
Northwestern Railway Company, also a citizen of Wisconsin, and
who assigned the claim to the plaintiff. The plaintiff is therefore
suing upon a contract, his title to which is derived through a formal
written, assignment from a resident of the same state with the de·
fendant, and who was itself incorporated by virtue of section 1 of the
act of March 3, 1875, to maintain a suit thereon in the federal 'court.

The question was before us and decided in the case of the same
plaintiff against the town of Merrimack, at the present term of
this court, where the same defect appeared in the record. And we
be~ l~ave to refer to that decision for the grounds of the opinion that
this court cannot take cognizance of such a case, whether originally
brought here, or begun in the state court and afterwards removed to
this cotirt on the application of the plaintiff.

The case will be remanded to the circuit court of Sauk county, Wis
consin, from where it came to this court.

HARLAN, J., concurs.

SHARP v. WHITESIDE ann others.

WHITESIDE V. SHARP.1

lCircuit Court, E. D. 1'ennessee, 8. D. October 1,1883.)

1. JURISDICTION-REMOVAL OF CAUSE-DISSOJ,VING PREUhHNARY INJUNCTION
GRANTED IN STATE COUHT.

A circuit court of the United States has no revisory power over the chancery
court of a state, but when, before removal of a cause from the state cOllrt, an
ex parte preliminary injunction has been granted, it may in a proper case dis
solve such injunction.

2. PHIVATE PROPERTY USED FOR PARK-CON'rnACT TO EXCLUDE PEHSOKS NOT
BROUGHT BY CEHTAIN PARTy-TAX ON PHOFITS-INJUNCTIO~.

The owner of what is known as the Point of Lookout mountain, a fa
vorite resort on account of the extended view therefrom, who was also the
owner of a chartered turnpike which was a regular toll road leading up the
mountain nearly to the Point, inclosecl her gronnd as a park and charged an
entrance fee from Visitors. SUbsequently she entered into a contract with a
certain party, by the terms of which he was to carryall passengers over her
turnpike instead of over another route leading to the Point, and was to have
the exclusive privilege of bringing or conveying persons into the park. Com
plainant, who was engaged principally in the business of carrying visitors to and
from the park, sought to enjoin the owner from refusing admission thereto to
Buch parties carried there by him as might. tender the usual admission fee. Held,
that the fact that the park had long been a popular resort for sight-seers, that
an admission fee was charged, and that a tax was imposed by the state on the
owner for the privilege of keeping a park, did not render the use to which the
property was devoted a pubhc nse, or change the character of the property,
and that the court could not invade' the rights of the owner and enjoin her

lSee S. C" ante, 150.
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from carrying out the terms of hcr contract. Held,further, that if sbe bad at
tempted to interfere with any of tbe rights of complainant in the use of the
chartered turnpike such interference would not have been tolerated.

S. SAME-TAXATION BY STATE-EFFECT OF, ON CHARACTER OR BUSINESS.
That the state imposes a tax on the privilege of deriving a profit from the

use of property in a certain manner does not render such use public, but rather
recognizes the fact that the property is private, and suoject Lo the control of its
owner.

Motion to Modify an Injunction granted in favor of complainant
Sharp in the state court, and to grant an injunction in favor of
Whiteside, under her cross and supplemental bill.

Lewis Shepherd, Key « Richmond, and Clarke et Snodgrass, for
Sharp.

W. H. Dewitt and Wheeler et Marshall, for Whiteside.
KEY, J. A short time since it was held that this cause had been

removed to the circuit court of the United States, and the parties were
allowed to perfect their pleadings. The injunctions in the cause have
hitherto been granted in the state court, and a motion to modify or
dissolve the injunction granted complainant Sharp under the orig
inal bill made by respondent Whiteside in the state court, has been
denied by that court. It is insisted that this court has no power or
right to review, change, or modify the action of the state court as to
this injn.uction; that the question is res judicata. If the decree of
the chan~el1or, under a proper condition of the cause, had been for a
perpetual injunction, the truth of the position would be undeniable.
This court has no revisory power over the chancery court. It can
not reverse or change its judgments or decrees. The case stands
here just as it would stand had it remained in the chancery court.
The authority or power of this court over the case is no greater or
less than that of the chancery court would be had this court never
assumed jurisdiction of the cause. The injunction referred to was
not perpetual or permanent, and does not profess to be; it is tem
porary and preliminary. The chancellor could have dissolved or
modified it, whenever, in his opinion, equity demanded it. As the
cause proceeded, the time must come when this preliminary injunc
tion would have performed its office, and would have been swallowed
by one perpetual in its character, or dissolved for want of merit. It
has not the substantial elements or permanent qualities belonging to
stable and unyielding judgments. If the chancellor had at any time
concluded that the injunction had been improvidently granted, or
had the subsequent proceedings developed to his satisfaction that
the complainant was not entitled to the injunctive interference of the
court, he could have modified or dissolved his injunction without
awaiting the final hearing of the cause. Preliminary injunctions iI).
the courts of this state are generally and essentially ex parte, and
the fiat awarding them is not a decree. It is an order, and the fact
that, upon the coming in of the answer, a. motion to dissolve was
overruled, does not make theorp,er any more a decree;. it simply in-
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dicates that so far the court is satisfied ,with the injunction. It gives
no decided assurance that it shall be permanent and perpetual. The
same discretion and power the chancellor would have in his court I
have in this.

This court would hesitate before it would disagree with the state
court upon preliminary questions. It would dislike a disagreement
exceedingly. If, however, its well-considered ahd deliberate judg
ment should differ from the action of the chancellor, the judge would
be derelict in his duty and unworthy of confidence should he fail to
declare the law and justice of the case as his judgment and con
science should dictate, from a sensitive regard for the action and
opinion of his brother judge. Judges will disagree as well as doctors.

The vital inquiry at the threshold of the consideration of the mo
tions before us is whether the injunction granted by the chancellor
under the original bill should be maintained, or shall it be modified,
or shall it be dissolved. In view of the unquestioned and admitted
facts as developed by the pleadings, what should be done in this re
spect? The questions to be considered are questions of law and
equity, rather than disputed facts. There is little disagreement as
to the material, essential facts. As stated in the original bill, and
admitted in the answer, respondent, Florence Whiteside, is the owner
of a turnpike road running from the foot to the top of Lookout
mountain, chartered by the state, and the people are charged toll
fees for passing over it. It is a pu blic turnpike road. The terminus
of this road at the top of the mountain is about a mile and a quarter
from what is known as the Point of Lookout mountain, a celebrated
part of the mountain, which is visited by many for the fine view
it affords of the surrounding country, and of several of the battle
fields of the late war. There is what is styled in the pleadings
a dirt road between the end of the turnpike and the Point, which
runs a great part of the way through the lands of respondent, Flor
ence Whiteside. The mountain ends abruptly at the Point, and she
owns the Point and the lands back of it for a considerable distance
to both brows of the mountain, so that it is impossible for vehicles
to reach the Point without traveling over or through her lands.
She has erected a fence across the mountain a short distance from
the Point, which extends across from brow to brow, and incloses the
Point and the top of the mountain adjoining it, and a gate has been
made for an entrance to this inclosure, and persons have been
charged a fee of 25 cents for admission to this inclosure, which is
called a park. There is no question but that Miss Whiteside, the
respondent, has title to the Point and park. Complainant Sharp is
the owner of and operates a livery stable, and has been accustomed
to carry passengers to the Point for hire, and to do this is the most
valuable part of the business in which he is engaged.

Before the filing of complainant's bill Miss Whiteside, through her
agents, made a contract with Owen & Co., the owners of a livery
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stable, by which they were to take all their passengers for Lookout
mountain over her turnpike instead of a competing one, and no pas
sengers using hired means of conveyance to the mount/!.in were to be
admitted to the park and Point unless they had been brought there
by Owen & Co.'s vehicles or horses. Complainant could pay his toll
and travel the pike, but he and his passengers could not enter the
park and go to the Point, though the admission fee was tendered at
.the gate. This gives Owen & Co. the carrying business to the Point,
and for the privilege it is said. that Owen & Co. agree to pay $5,000
annually.

It is also said that this arrangement is ruinous to complainant's
business. He insists that as Miss Whiteside charg.es an admission
fee to the park and Point, theyb~come a public institution in such
.sense that she is bound to admit all persons of good repute who ask
for admittance and tender the fee; that she c.annot d.iscl'iminate in
favor of Owen & Co. and against complainant, but should award the
aamerights and privileges to both, and all like concerns. He avers
his willingness to conduct his conveyances over .resp~)Udent's turn
pike, paying the usual toll, and to pay the admissioufees for entrance
into the park. An injunction was ordered and issued in accordance
with the prayer of his bill. Its terms are that respondents, "each
and every of them, their servants, agents, and counselors, are en
joined from discriminating against complainant in his business of
carrying passengers over.said turnpike road tothe Point of Lookout
mountain and into the park at the Point; also fl'om refusing to admit
the carriages and horses of comphtinant to Vass over said road, and
his passengers to enter the park alld Point on the same terms as the
horses, carriages, and passengers of Owen & Co. are permItted to
pass·over the road and into the park and Point; also enjoining them
from refusing complainant's passengers to enter thtl park and Point
upon their paying the customary fees, and from refusing to furnish
complainant's passengers with tickets of admission to the Point at
the toll-gate, as they have been doing heretofore under the contract
of Owen & Co. with respondent, Whiteside, and as they continue to
do the passengers of Owen & Co.; also enjoining them strictly from
making or enforcing any contract with Owen & Co., or allY other per
son, which will directly or indirectly discriminate against complain
ant's business, or which will secure to said Owen & Co., or any other
person, any rights and privileges whatever in respect to said turnpike
road, and to said park and Point, which are not accorded to complain
ant on the same terms."

The power of the court here invoked and exercised is a tremendous
one. It appropriates the use of the respondent's property to com
plainant's use against her consent. It takes the property from her
control in an important sense against her will. We are now dis
cussing the case under the theory of the original bill, and without
~eference to the supplementary proceedings. The sovereign power of
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the state, in the exercise of its right of eminent domain, may appro
priate private property to the public use upon giving just compensa
tion therefor, but this appropriation is made by some legislative act,
general or special, when public necessity demands it. The court has
no power to make the appropriation. It may be the instrument by
and through which the details of the appropriation are defined, de
clared, and worked out. But its act must be by reason of and within
the scope of legislative authority. There is no need of the elaboration
of this question, since there is no claim predicated upon the right of
eminent domain.

Aside from the right of eminent domain, there is an inherent
power in the state, when necessary for the public good, to regulate
the manner in which each person shall use his own property, but
this powE\r of regulation rests upon public necessity. See Munn v.
Illinois, 94 U. S. 125.

Whether, like the right of eminent domain, some legislative act
must confer on the court authority to declare and effectuate this use,
it is, perhaps, unnecessary to determine. There is probably no ques
tion, but that in the case of a common carrier, when the legislature
has not, in the charter or in the general law, regulated the prices to
be charged upon its business, the courts may, by injunction, pre
vent extortion or discrimination therein to a certain extent; nor can
it be questioned that the courts may compel a common carrier to
receive a.nd carry for every person such property or freights as it
usually transports on its line, when the shipper has tendered the
freight, and its proper costs and charges. The common carrier is
granted power to do business for the public, and owing to the public
nature of its business and contracts, the courts may control it to
Bome extent, if the legislature has failed to make any provision in
regard thereto, or may confine it within the legislative boundaries, if
such have been provided. But in such instances the legislative
department has impressed the property with a public character and
interest; not that the legislative act could of itself make it so, but
because the legislative power is the proper source of authority to
determine when the public necessit.v exists. Then courts may regulate
the fees and charges for the use, but the court cannot impress, de
clare, and enforce the use.

The control which courts may have over railroads and business
incidental to and necessary for their conduct and operation, such as
warehousing in our great railroad centers, is based upon public
necessity. Railroads do nearly all the business of interior trans
portation. The public is compelled to use them exclusively. There is
scarcely anything to compete with them whel'e they operate. Hence,
discriminations or extortion cannot be tolerated in their manage
ment. If they refuse like facilities to their shippers, or discriminate
in rates or otherwise, courts may compel them to be just. The
cases of Munn v. Illinois and Adams Exp. Co. v. L. ~ N. R. R.,
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and other cases referred to, proceed on this theory. There is no
such ground for jurisdiction in the case under consideration. There
is no necessity, public or other, for people to visit Lookout Point.
That is a mere matter of taste, pleasure, curiosity. Commerce, the
public weal, social order, the public health or comfort, have nothing
to do with it. Already the courts have gone "to the verge of the
law" in the direction asked for here, and it is apprehended that no
authoritative case can be found which will carry us as far as we are
now asked to go.

Now, take the case in hand, Miss Whiteside, as the owner of the
.Point and park, or her privies in estate, at one time might have ex
cluded all persons from entering upon either. It, to say the least,
has been private property. No legislative act has declared a,public
use in it. If such use has been impressed upon it, it has been done
by her. Holding the absolute title, she could control it as she liked,
so long as she did not use it to the injury of others. She could have
donatea. it to a public use generally and absolutely, or to such lim
ited use as she might prescribe, or she could have preserved its pri
vate character. As her private property she had the right to in
close it; after its inclosure she had the right to admit as many or as
few within the inclosure as she pleased. Because she saw fit to
admit some persons upon payment of a given fee gave to others no
right to be admitted on the tender of a like fee. They were in no
worse or different position than before any admissions were made.
No loss had been sustained by them; no consideration had passed
from them. Nothing can be found on which to predicate an equity
in their favor. The fact that people may have been admitted to
such 8·n extent as to make the business of carrying passengers to the
Point profitable to complainant raises no equity in his favor. It was
brought about by no use of his property or expenditure of his money.
Respondent has as much right to require him to contribute such
portion of profits as might be deemed equitable, which she has ena
bled him to make by the allowance of great numbers to go to the
Point, as he has to demand of her the use of her property that his
business may pro'>per. Neither he nor the public has any greater
right to the property than she has given t4em. There is no greater
obligation on her part to contribute to the public use, gratification,
or pleasure than rests upon others. She holds her property subject
to her control just as others hold theirs, until it is applied to the
public use by an act of the sovereign power through methods known
to the law, or until she appropriates it by her VOluntary act to the
use of the public. A court cannot appropriate it to such purpose
against her consent. She can determine who shall be admitted
within her premises and who shall be refused admission. Of course,
this remark has no reference to officers of the law armed with pro
cess.

There is no explicit allegation that she does not allow complainant
v.19,no.3-11



,162 FEDERA.L REPORTER.

to take his conveyances over the turnpike. The contrary is to be in
ferred from the language used, and is established by the record. The
gravamen of the averments are that she is owner of the Point and
park, as well as turnpike, and th-at the use she makes of the park
and Point is a discrimination in ~avor of one concern traveling the
pike and against another. Her turnpike is authorized by legislative
authority and is a public r()ad, on which discriminations could not
b~. tolerated. But because the owner of the pike may have other
property under a totally distinct title from that of the pike, and of So

different. character, and applied to and appropriated for a different
use, there is nothing in law or equ,ty which compels the owner to sub~

ordinate the uses of the one to the purposes of the. other. They are
held as independently as though the title to each were in different

.persons. The law-the courts.-cannot control the operations of
private business. In a free government the people must be left to
the control of their own business. Competition must be allowed,
union and co-operations of interests must be permitted, so long as the
law is not violated or private injuries done.

Complainant has engaged in· a business in which he serves the
public. He charges, as we will suppose, one customer three dollars
for the use of a carriage and team, and another five dollars, and
another still nothing for precisely the same service. Is there any law
that will authorize the courts to control his action in thus discrimi.
nating? The pleadings show that another turnpike, St. Elmo, runs
up Lookout mountain, (which may be traveled as well as respondent's
in reaching the Point,) and yet complainant tells us in his bill that
he is willing to carryall his vehicles and horses over respondent's
pike if she will admit his passengers to the Point. Now, what rule
of law or equity would allow complainant to discriminate against St.
Elmo pike and in favor of respondent's, when it becomes his interest
to do so, and yet not allow respondent to discriminate against com·
plainant and in favor of Owen & Co. in the way of admission to the
park and Point when she may think it to her interest to do so?

It is said that the state has imposed a tax on public parks, and
that this is a legislative act, declaring the character and use of the park
to be public. The taxation of the park indicates rather that the state
considers it private property. It is not usual that public property, or
property set apart for public uses, is taxed, and it does not seem that
the imposition of the burden of a tax on the property should be con
strued as setting apart the property to public use. It would be
strange if a citizen of the state were required by the state to pay a
tax for the privilege of having his property placed beyond his con
trol. On the contrary, it would seem that this taxation indicates
that the state believed that the owner ought to pay a tax for the
privilege of using her private property to raise money by charging
the people for its use. So far from considering it an appropriation of
her property to a public use, by which the public is benefited, and
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through which it acquires to it such rights and equities as may be
enforced by the courts, it is declared a privilege to allow the pr.blic
to use it by the payment of a fee for admission thereto, for which
the owner should be taxed. The benefit is to the owner and not to
the public. Complainant is taxed for the privilege of charging his
customers for his services, but that does not make his a public busi
ness. ' There is little question, probably, but that the public necessi
ties may require, under the proper conditions, that private property
may be taken for the use of the public for purposes of recreation and
pleasure, but the courts cannot undertake so to appropriate and
apply it without legislative authority. It follows from the views ex
pressed that the conclusion is that the injunction granted under the
original bill, especially with the light thrown upon the case by the
subsequent proceedings, ought to be dissolved.

The first amended bill of complainant presents no features so
different from the original bill as to demand additional consideration.
The last amended bill of the complainant p1;esents a case very dif
ferent from the theory of the original bill. It has a twofold aspect:
First. It alleges that respondent's turnpike road was chartered to run
from the foot to the summit of Lookout mountain, and that the sum
mit is not at the brow of the mountain, but is near the Point, and
that the dirt road from the brow to the Point is a part of the turn
pike, and was opened and used as such; that the park fence is built
across the road and obstructs it, and is therefore a nuisance, by which
complainant suffers irreparable injury. Second. It is alleged that if
the dirt road is not a part of the turnpike, it was opened by the own
ers of the lands over which it passed, and dedicated to the public
as a public road, and is obstructed as above shown.

The last position is strongly fortified and strengthened, to say the
least, by the use of the road for a period of 30 years and more, and
by the terms and declarations of deeds executed by the owners of the
land for various lots of land bounded by this road. The Point, how
ever, is not part of this road. The road does notquite reach it. If
the road were thrown open from end to end to the public, every per
son might be excluded from the Point by its inclosure, or otherwise.
The whole pleadings show that admission to the Point is what is
wanted. This road leads to nothing but the Point. There is little
or no value in the free and unobstructed use of the road by complain
ant, unless his passengers can be admitted to the Point after coming
to the end of the road. This they cannot d() without respondent's
consent, and no case is made by which a court would be justified in
forcing her assent. This obstruction of the road does not present
Buch an instance of irreparable damage as would authorize the inter
ference oi a court of chancery by its injunction.

Miss Whiteside comes and files a bill in the nature ofa cross-bill,
in the cause, in which she gives a history of the case and recounts
the steps taken in it. She asserts her right to the property and to
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its absolute control, and asks that Sharp be enjoined from taking his
vehicles and passengers into the park and Point. Substantially, she
asks this court to enjoin the injunction of the state court, which could
hardly be done. The disposition made of the injunction under the
the original bill destroys the foundation for Miss Whiteside's applica
tion anyway, and no injunction will be granted her.

There remains the injunction on Miss Whiteside's cross-bill, filed
in the state court. No action is invoked in regard to it, and therefore
no order is made in reference to it. It appears to be innocent and
hfl,rmless, anyway.

The reasons given by Judge KEY for the distinction taken by him in the
text are s6 clearly and forcibly stated that they call for no further exposition.
The question, however, of illegality of contracts in restraint of business is
one of such growing interest that it may well claim a more minute and copi
ous discussion than is consistent with the adjudieation of a single contested
iSRue, such as that more immediately before us. Contracts of this class may
be ranged under the following heads:

(1) RESTRICTION OF PUBItIC DUTIES. Wherever a public duty is lawfully ac
cepted or imposed, a contract by the party who should discharge it, to limit
its eflicieIicyto a particular class of persons, is invalid. No one who is bound
to perform a public duty to a particul>tr line of customers, clients, or depend
ants, can, by contract, give a preference to certain persons over others
among the persons priVileged. We may illustrate this position by cases in
which, when public offices are by the law of .the land open to competition,
those having the disposal of such offices contract to sell them to particular
aspirants. Aside from the oujection that such contracts are void on the
gl'Oimd of corruption, they are void for the reason that they unduly re
strict the disposal of public duties which should not be so restricted. 1 The
same reason avoids contracts for the influencing legislatures to pass bills
for the benefit of some of the parties contracting•.. This is not merely
because "lobbying" contracts of this class are against the policy of the law,
but it is also because agreements restricting the discharge of a public duty
are in themselvesinvalirl. And the reasons given for·the rulings in this re
lation show that this distinction is generally recognized. Persons rendering
professional services before committees of the legislature may recover com
pensation for these services from the parties employing them. It is other
wise, however, when personal influence is used to induce legislators to dis
criminate between claimants for particular privileges. "We have no doubt,"
says SWAYNE, J., in a case in which this question camEl up before the su
preme court, "that in such cases, as under all circumstances, an agreement,
express or impli@d, for purely professional services is valid. Within this
category are included draughting the petition to set forth the claim, attending
to the taking of testimony, collecting facts, preparing agreements, and sub
mitting them orally or in writing to a committee or other proper authority,
and other services of like character. All these things are intended to reach
only the reason of those sought to be intluenced. They rest on the samll
principle of ethics as professional services rendered by a court of justice,
and are no more exceptionable. But such services are separated by a broad
line of demarcation from personal solicitation, and the means and appliances

lKingston v. Pierrepont, 1 Vern. 5;
Biachford v. Preston, 8 '1'. R. 89; Card v.
lfope. 2 Baril. & C. 661; Thomson v.
Thomson, 7 Yes. 470 i Waldo v. Martin,

4 Barn. & C. 319; Cardigan v. rage, 6 N.
H. 183; Gray v. Hook. 4, N. Y.449;
Hunter v. NoIf, 71 Pa. St. 282; Grant v.
McJ,e~tey, 8 Ga. 553.
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which the correspondence shows were resorted to in this case. "1 These
means were not payment of money, but application of social and political in~
fluence to obtain undue discrimination in legislation. And the same position
has been subsequently repeatedly reaflirmed.2 And, on the same principle,
agreements to induce an executive to prefer particular parties in the distri
bution of patronage have been held invalid.s

(2) AGREEMENTS NOT TO DoBuS1NESSOR WORK IN A PARTICULAR PLACE.
The policy of law requires labor to be unrestricted; and even were it not so,
it might be a serious question whether the enforcement of an agreement to
labor permanently and exclusively for a particular pt'rson, at his absolute die
tatinn, is not in conflict with that clanse of the fourteenth amendment of the
constitution of the United states which prohibits involuntary servitude. If
an agreement to labor permanently and exclusively for a partiCUlar person,
without discrimination as to the line of labor, is valid, and can be enforced,
then an agreement for life service could be enforced. Aside from this diffi
culty, however, which will be cons!derecl more fully under the next head, the
good of society requires that improvident bargains by laborers to work ex
clusively for certain employers should not, as permanent arrangements, be,
upheld. Hence, a special engagement to work for a particular employer for a
particular time, will be .sustained, but not a permanent and exclusive trans
fer of services.4 It is true that if a tradesman or a professional man agree,
upon selling the good-will of his business, not to interfere with his vendee,
this agreement will be snstained by the court~, supposing that the restraint
is reasonable.6 But to be reasonable there Inust be a limit as to the space over
which the exclusion is to operate, and a limit as to the particular kind of labor
to be restricted. "When a limit of space is imposed, the public, on the one hand,
do not lose altogether the services of the party in the particular trade; he
will carry it on in the same wayelsewhere; nor within the limited space will
they be deprived of the benefits of the trade being carried on, because the
party with whom the contract is made will probably, within those limits, ex
ercise it himself. But where a general restriction, limited only as to time, is
imposed, the public are altogether losers, for that time, of the services of the
individual, and do not derive any benefit in return." 6

1 Trist v. Child, 21 Wall. 441.
2 Meguire v. eorwine, 101 U. S. 111;

Oscanvon v. Arms Co. 103 U. S. 261;
Powers v. Skinner, 34 Vt. 274; Bryan v.
Reynolds, 5 Wis. 208; Gill v. Williams, 12
La. Ann. 219.

3 ''Vakefjeld Co. v. Normanton, 44 Law
T. (N. S.) 697; Tool Co. v. Norris, 2 Wall.
45; Pingry v. Washburn, 1 Atk. 264.

• Collins v. Locke, L. R. 4 App. Cas.
674; Farrer v. Close, L. R. 4 Q. B. 612;
Spinning Co. v.Hiley, L. R. 6 Eq. 551.

5 Honsillon v. Ronsillon, L. R. 14 Ch.
Div. 351; Vickery v. Welch, 19 Pick. 523;
Taylor v. Blanchard, 13 Allen, 370; Keller
v. Taylor, 53 Pa. St. 467.

S Wood v. Byrne, 5 Mees. & W. 562.
Since the publication of my book on

Contracts, in 1882, there have been several
cases affirming the general principle there
stated and repeated in this note. Thus, in
Smith v. Martin, 80 Ind. 260, it was held
that an agreement by a milkman not to
sell milk at a particular town was good as
to sales in such town, but did not prevent
him from selling milk at his farm, out of
t0Wll. In Jacoby v. Whitmore, (July,

1883,) reported in 49 Law T. (N. 8.) 835, it
was held that an agreement by a person
employed by another not to carryon a
business such as that of the employment
at any time thereafter within a certain
area, IS, in the absence of a specific cove·
nant or stipulation to the contrary, to be
understood to continue during the whole
of the employe's life-time, notwithstand
ing the employe bas removed his business
to another place, and assighed it to a third
person. The defendant, the suit being for
an injunction, on entering upon an em- .
ployment as shopman to C., an Italian
warehouseman, agreed with C. (there be
ing no mention ofassigns) not to carryon a
similar business within a mile ofC.'s then
shop. C. afterwards moved his business
to other premises, 450 yards distant, the
defendant continuing with him as shop
man. The defendant gave up his situation
shortly after his removal, and then, some
additional time elapsing, C. sold his in- .
terest and good-will in the business to J.
It was held (BREIT, 111. R .. aud COLTO~
and BOWEN, JJ., re ...ersing BACON, V. C.)
that the defendant should be enjoL .ed, 011
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(3) AGREEMENTS TO LABOR EXCLUSIVELY FOR PARTICULAR PERSONS.
fn cases of this class two conflicting principles are to be reconciled. One of
these principles is that no agreement is to be sustained when the effect of it
would be to draw permanently and absolutely from the market any specific
quota of labor by which the market would be improved. The other is that
freedom of contract should not be impaired. These two principles are recon
ciled, in the relation here noticed, by the positIon that freedom to contract
to wIthdraw from labor is to be sustained in all cases in which the with
drawal is limited to a particular place and to a particular line of business.
'£he same distinction is applicable to agreements by parties to deal exclusively
with each other in particular lines of business. The law of partnership as
sumes that such an agreement, when either for a limited time, or when dIs
soluble at the will of the parties, is promotive of the public good as well as
of the good of those immediately concerned; and hence partnership articles,
when so conditioned, have been sustained in all jurisprudences. Still more
marked iUustrations of the principle before us are to be found in the well
known English rulings in which it is held not to be against the policy of
the law for a purchaser or lessee of land from a brewer to covenant that in
case he opens a public house he will buy all his beer from such brewer.1 It
has even been held that a contract by an author to write exclusively for a
particular publisher will be sustained; 2 though this must be on the supposi
tion that the cQntract is reasonable, and does not put the author in a position
in which his productive powers would be limited, or his services secured on
an .Inadequate remuneration.. And in JfcCa1~ll v. Benham,3 which was an
application for an injunction to prevent an opera singer from Violating an
agreement to sing exclusively for the plaintiff, BROWN, J. said: "Contracts
for the services of artists or authors of special merIt are personal'and pecul
iar; and when they contain negative covenants, which are essential parts of

the application of J., from setting up Ii
similar bu~iness at a spot within a mile
from .. both of C.'s places of business.
"Apart," said BOWEN, L. J., "from the
q !lestion as to re~tl'aint of trade, a man
way bargain as he' chooses. Sometimes
it. is said that contracts as to personnl serv
ice cease with the employment; but
there is no doubt that a man may bind
himself by a contract with a master so
long as he is in trade; otherwise it could
be said that the contract was that Cheek
was only to have the benefit of it so long
as he carried on business. The assigns are
Ijlot mentioned in this af'reement, but,
reading it in the plainest way, it is that
Whitmore (the defendant) was at no time
thereafter to carryon business within a
certain distance of this shop. Then how
does the doctrine as to restraint of trade
prevent that construction? If that COll
struction would show that the contract
was unreasonable, as being in restraint of
trade, the agreement should not he so
read. The on Iy way other cases affect the
point is that, if being construed in a par
ticular way, the contract would be in re
straint of trade, that construction should
l).ot be put upon it. What is restraint of
trade? All contracts in restraint of trade
are not void.-that is conclusively settled
on the authority of cases in the exchequer
chamber and other courts. It is not against

public policy for a person entering an em·
ployment to enter into a covenant, re
stricted as to space, not to carryon the
same business on his own account, even
if his employer should leave the business.
The employer wishes to have security
given to the business not only while he is
carrying it on himself, but in favor of his
successors, and during the whole life of
the covenantor; and, if reasonable when
made, subsequent circumstances do not
affect the operation of the contract under
the rule as to contracts in restraint of
trade. Therefore, the obvious reading of
this contract does not make it unreason
able. Then is such a contract assignable?
If it is for all time, it may, of course, be
enforced after Cheek (the employer) has
left the business. Another queslion is,
whether the benefit of the contract was
assigned or not. I think it was. It is
part of the beneficial interest, and it is
part of the good-will. It is said that the
agreement did not bring customers to the
shop, but it 'Prevented them from being
taken away."

1 Cooper v. Twibill, 3 Camp. 286n; Gale
v. Reed, 8 East, 80; Catt v. Tourle, L. R.
4Ch.654.

2 Morris v. Colman, 18 Ves. 43'i.
8 i6 Fed. Rep. 37, (U. S. Cir. Ct. N. Y.

1883.)
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the agreement, as in this case, that the artist will not perform elewhere, and
the damages, in case of violation, are incapable of definite measurement, they
are to be observed in good faith and specially enforced in equity." To this
effect are" cited Howard v. Hopkyns,l Fox v. Sca1'd,2 Jones v. Heavens,3
Barnes v. McAllister,' Nessie v. Reese,6 "T"enel' v. Jackson.6 Contracts, there
fore, by whicll a particular artist is bound to give his services for a specified
season to a particular manager are valid and will be enforced, the reason being
that the artist is not bonnd to render his services to all applicants indiscrim
inately, and that these services are in a special voluntary line. The saIne
rule applies to contracts with physicians; though there can be no question
that if a hospital or dispensary should be chartered for the express purpose of
affording relief to all patients· Without discrimination, contracts made by it
to confine its benefits to a particular line of applicants would be held invalid.
But in any view contracts of this class will not, if oppressive, be enforced
in equity. Thus, ina Pennsylvania case,7 the evidence was that Keeler
agreed to instruct Taylor in the art of making platform scales, and to employ
him in that business. Taylor engaged to pay Keeler, or his legal represent.
ative, $50 for each and every scale he should thereafter make for any other
person than Keeler, or which should be made by imparting hill information
to others. This was held to be an unreasonable restriction upon Taylor's
labor, and therefore void as in restraint·of trade and legitimate competition.
The case being an application to a court of equity to enforce a bargain, it
was held that, though "contracts for partial restraints may be good at law,
equity is loath even then to enforce them, and will not do so if the terms be
at all hard Ol'evencomplex." It was added that, if it were not void, however,
a chancellor would regard the hardships of the bargain, and the prejudice to
the public, and would withhold his hand from enforcing it."

(4) AGREEMENTS ONLY TO PRODUCE OR LABOR FOR A PARTICULAR MAR
KET. An interesting distinction is bere to be pbserved. rt may be that a
party owning particular staples, or haVing the control of labor to any large
amount, is under 110 duty to offer these staples or labor to the oommunity at
large. If this is the case, agreements made by him, on a sufficient considera
tion, to give these staples or this labor exclusively to particular persons are
valid. It is otherwise when. the agreement is to give a monopoJy to a partic
ular party of a commodity which should be open to purchase" to the com
munityat large.s

(5) AGREEl\£ENTS BY A COMMONCARRIER TO DISCRIMINATE AGAINST PAR
TICULAR PARTIES ENTITLED TO BE ACCEPTED AS CUSTOMERS. A common
carrier is b·ound to afford equal facilities to all customers paying him a rea
sonable fare. A recent illustration of this rule is to be found in Wells v.
Oregon R. R.9 In this case, which was a bill in equity before FIELD, J.,
asking for an injunction, the plaintiff claimed to be a corporation under the
laws of Colorado, engaged in the express business on the Pacific coast. The
defendants were corporations under the laws of Oregon, owning steam-ves
sels on the Pacific waters and tributaries, and railroads on the Pacific coast.
The plaintiff's business was that of It carrier of parcels under the direct super
vision of agents accompanying them from the office of the owner or shipper,
and delivering them at the office of the consignee. The plaintiffs, in other
words, were express agents; the defendants proprietors of a steam-boat and
railroad line; and the question presented, to adopt the language of FIELD, J.,

12 Atk. 871.
'33 Beav. 321.
84 Cb. Div. 636.
418 HGw. Pro 634.
129 How._ Pro 382.

846 How. Pro 889.
7 Keeler v. Taylor, 53 Pa. St. 468.
8 See Whart. Cant. ~ 442.
t 18 Fed. Rep. 518.
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was: "Shall the railway companies and steam-ship companies engaged in that
trade be required to furnish facilities to the express companies in the trans
action of this business? The business would entirely fail, and come to an
end, if certain facilities for its transaction were not afforded them, such
as allowing to them special cars or apartments, or definite spaces in them,
for the transportation of such articles, with a messenger in charge thereof,
having sufficient room for the assortment of the articles by him while in
transit, so as to facilitate their delivery at the dillerent station~ to which they
may be destined. It may be difficult to define with accuracy what should be
deemed proper facilities in each case. That will depend very much upon the
extent of the business, and the character of the articles carried by the express
companies. In the pr(lsent cases it is not necessary to designate what those
facilities should be. The object of the two suits is to restrain the defendants
from denying to the plaintiff the facilities which have heretofore been fur
nished to it." He proceeds to say: "The question is one of much difficulty,
and its correct solution will be far-reaching in its consequences. It has lJeen
before different circuit courts of the United States in some cases, but has
never been brought before the supreme court. In the case offSonthern Exp.
Co. v. St. Louis, I. M. & S. R. Co., in the eighth circuit, it was considered by
Mr. Justice MILLER of that court, sitting with Judge MCCRARY in holding
the circuit court. 10 FED. REP. 210. The railroad company in that case was
enjoined by them from refusing or withholding the usual express facilities
from the plaintiff. In giving his conclusions, Mr Justice MILLER, amollg
other things, held that the express business is a branch of the carrying trade,
which, by the necessities of commerce and the usages of persons engaged in
transportation, has become known and recognized so as to require the court
to take notice of it as distinct from the transportation of the large mass of
freight usuall~' carried on steam-boats and railroads; that the object of this
express business is to carry small and valuable packages rapidly, in such man
ner as not to subject them to the danger of loss and damage, which, to a
greater or less degree, attend the transportation of heavy or bUlky articles of
commerce; that it is one of the necessities of this business that the packages
should be in the immediate charge of an agent or messenger of the company,
or parties engaged in it, without any right on the part of the railway com
pany to open and inspect them j that it is the duty of every railroad company
to prOVide such conveyance, by special car or otherwise, attached to their
freight or passenger trains, as are required for the safe and proper transpor
tation of this express matter on their roads; that the use of these facilities
should be extended on equal terms to all who are actually engaged in the ex
press business, at fair and reasonable rates of compensation, to be determined
by the court when the parties cannot agree thereon: anc] that a court of equity
has authority to compel-the railroad companies to carry this express matter,
and to perform the duties in that respect. The same question has been de
cided substantially in the same way in other cases. From the decisions ren
dered in some of them, appeals have been taken to the supreme court, and
the cases are now on its c~lendar. Under the8e circumstances I have come
to the conclusion to follow the. view expressed in them, rather than to go into
an extended consideration of the question. The followin~ cases are now
pending in the supreme court: Memphis & L. R. R. Co. v. Southern Exp.
Co., st. Louis, 1. M. & S. R. Co. v. Southern Exp. Co., and Missouri. K.
& 2'. R. Co. v. Dinsmore, President of Adarns Expl·ess Company. In their
determination the question presented will be definitely and a.uthoritatively
settled."

For the reasons above given, the supreme court of Connecticut beld in
valid a contract by which the Hartford &; New Haven Railroad agreed to de
liver to the New York &; New Haven Railroad at New Haven all passengers by
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its linefor:N'ew York; and the New York & New Haven Railroad was to pre
vent the construction of a railroad which would be a rival and a competitor
of the Hartford & New Haven Railroad. 'l'his was declared by the court
to be a contract void as against public policy.l

It has been held in New York 2 that a contract precluding one of the con
tracting railroads from building branches was void as an infringement of
the rights of travel. The court says: "It is a compact between the par
ties intended to affect the facilities for public travel over a route of rail
road which had been or might be authorized by law. * * • Such an ar
rangement was intended to prevent the extension of the New Haven &
Xorthampton Railroad to any point north of its terminus at Granby, and to
prevent any competition in travel detrimental to the interests of plaintiff's
road, which had a monopoly of the carrying trade from Springfield, and points
north of Springfield, via the Northampton &8pringfield Railroad, which such
extension might affect. The completion of the New Haven & Northampton
Railroad to Northampton would open a new line for travel southward, which
would be a competitive rival of the road of the plaintiffs. Such competition
and rivalry it was not lawful for these parties to prevent, or attempt to pre
vent, and any contract to effectuate such a purpose is void. Public policy
is opposed to any infringement of the rights of travel, or of any of the facil
ities which competition may furnish; and the law will not uphold anyagree
ment which does or may injuriously affect such rights or fa~ilities;" citing
Doolin v. Ward,3 Hooker v. Vandewater,4 and Hood v. N. Y. & N.li. R. R .•

In Hooke1' v. Vandewater 6 the proprietors of five several lines of boats,
engaged in the business of transporting persons and freights on the Erie and
Oswego canals, entered into an agreement among themselves to run for the
remainder of the season for certain rates of freight and passage, then agreed
upon, and to divide the net earnings among themselves, according to certain'
proportions fixed in the articles. '£his agreement was declared illegal. "It
is a familiar maxim," said the court, "that competition is the life of trade. It
follows that whatever destroys or even relaxes competition in trade is in
jurious, if not fatal, to it."

In Denver R. R. v. Atchison, Topeka, etc., R. R.,7 it was held by the circuit
court for Colorado that a contract between two railroad corporations, by
which they agreed to exchange their traffic, and not to "connect with or take
business from or give bllSiness to any railroad" which might be constructed
in Colorado or New Mexico after the date of the agreement, is void as against
public policy. This ruling is sustained by an instructive note by Mr. Adel
bert Hamilton, citing Oha1'lton v. R. R.,s Salt 00. v. Guthrie,9 Oentml R. R.
v. Collins; 10 though it is admitted that the point is decided differently in
Hare v. R. R.,n Southsee Co. v. London R. R.,12 and Eclipse 00. v. R. R.lS

In Twells v. Penn. R. R.14 it was decided by the supreme court of Pennsylva
nia in U:l63, that, though A., a railroad company, may have power to discrimi.
nate between "local" and other freights, it cannot make such a discrimina
tion on the ground that the freight discriminated against is to be carried to
its place of final delivery by another company after reaching the termi
nus of A.'s route. "The defendants," said STRONG, J., (afterwards a jUdge

lState v. Hartford & N. H. R. Co. 29 85 Jur. (N. S.) 1100.
Conn. 538. 935 Ohio St. 672.

2 Hartford R. R. v. N. Y. & N. H. R. R. 1°40 Ga. 582.
SRob. 411. 112 Johns. & H. SO.

86 Johns. 194. 12 2 Nev. & Man. 341.
44 Denio, 349; 29 Conn. 538. 18 24 La. Ann. 1.
~22 Conn. 502. 1'12 Amer. Law Reg. (0. S.) 728 j SA-mer.
84 Denio, 349. Law Reg. (N. S.) 728: 21 Le~. Int. 180.
715 Fed. Rep. 650.
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of the supreme court of the United States,) giving the opinion of the supreme
::lourt of Pennsylvania, "are authorized by their charter to be common carri
ers on their railroad from Pittsburgh to Philadelphia, with power to establish,
demand, and receive such rates of toll, or other compensation, for the trans
portation of merchandise and commodities as to the president and directors
shaU seem reasonable. It is admitted that, in the exercise of these powers,
they must treat all customers alike. Now, it is clear that if they receive
coal oil at Pittsburgh to be carried to Philadelphia, it can make no difference
to them, either in the risk or cost of ,transportation, whether Philadelphia
is the point of ultimate destination of the oil, or whether the consignee in
tends that it shall afterwards be started anew on another line, and forwarded
from Philadelphia to New York. The point of final destination of the
freight is a matter in which they have no interest as carriers over their own
road. If it be admitted that they may contract to carry freight to points
beyond Philadelphia or Pittsburgh, over connecting lines, it is still true
that as to all carriage beyond the tel'mini of their own road they stand in
the position of third parties, and they can no more secure to themselves an
advantage over other carriers on the connecting lines by discriminating in
tolls on their own, than they could secure similar advantages to one ship
per over another in the same way; yet this is the practical effect of the reg
ulation which the defendants are seeking to enforce against the complainant,
and we cannot doubt that such is their object in making it. They in reality
say to him: 'Employ us to carry your oil, not only over our road to Phila
delphia, but thence to New York. If you do not, we will exact from you
for its carriage to Philadelphia six cents per hundred pounds more than we '
demand from all others who employ us to transport similar freight only to
Philadelphia. Or, if you employ us to carry it to New York after it shall
have reached P\liladelphia, we will carry it to Philadelphia for six cents less
per hundred pounds than we are accustomed to charge others for similar
transportion.' No one wHl maintain that they can lawfully make such
a stipulation for the benefit of a third party, e. g., one of two other carriers,
They cannot say to a shipper at Pittsburgh, of any domestic product, 'You
have freight destined to New York. You must send it over our road to
Philadelphia,. If, when it arrives there, you will forward it by A. to New
York, we will carry it over our line at certain rates. If you send it by any
other than A. our charges will be higher.' This is a discrimination that can
not be allowed, Conceding it, would put in the power of the defendants a
monopoly of the carriage of all articles- which pass over their road from
either terminus to every place of final delivery. The oppressive effects
of stl,cll a rule are the same, whether its motive be to benefit third p~rties, or
the railroad company itself. Of transportation along the line of their road
the defendants practically have a monopoly. It is not consistent with the
public interests, or with the common right, that they should be permitted so
to lise it as to secure to themselves superior and exclusive advantages on
other lines of transportation beyond the ends of their road. If they contract
to carry freight to distant points in otller states and countries, they should
stand on the same footing with other carriers, over other roads and lines
than their own. If they may use their exclusive powers over their road so
as to force into their owli hands all external carrying trade, and do this at
the expense of a shipper or class of shippers, it is quite possible for them to
exclude one domestic product from all foreign markets. Shippers of such
products might be compelled to seek a final market in Philadelphia, under
penalty of such increased rates of toll beyond as to make it impossible for
them to find any other place of sale. These consequences, more or less ag
RT:lvated, accordin~ to the will of the defendants, and according to interests
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they may have distinct from those Wllichbelong to them a~owner8 of thElir
road, flow naturally from permittlIig the destination or use to be made of
freight, after it has left the road, to affect the price of carriage over it.

"In Baxendale v. (heat Westem R. 00. (14 C. B. N. S. 1; 16 C. B. N. S. 137)
it was held that the company could not secure to themselves a monopoly of
the delivery of goods beyond the termination of their road by a general regu
lation charging it. gross price for carriage on the road, including the cost of
such delivery, to all persons, whether they receive their goods at the station
or beyond. In other words, they were not allowed to make use of their rights
over their road to secure to themselves advantages beyond it. That there are
special privileges to individuals or classes of men, makes no difference, for
they are but declaratory of the common law. Sanford v. Oatawissa R. 00.12
Harris, 378. We hold, then, that the rule of the defendants, of which the
complainant complains, is unreasonable, and such as they have no lega:! right
to enforce. The apology set up for it is not sufficient•. That the imposition
of higher rates for carrying the complainant's oil to Philadelphia, because it
is afterwards to be forwarded in some way to New York, is necessary to pre
vent his haVing an advantage in the New YOl'k market over those who em
ploy the defendants to transport all the way, or over those who !lend oil from
Pittsburgh to New York with through bills of lading, is a matter outside of
their control. It has no proper relation to them as carriers."

Two points are worthy of notice in reference to this remarkable case. The
first is that, though reported in two current Philadelphia perodicals, above
noticed, it is not to be found in the regular Pennsylvania reports. The sec
ond point is that at the same t~rm of the supreme court of Pennsylvania
was decided, JUdge STRONG also giVing his opinion, the case of Shipper v.
Pennsylvania R. H., (reported in 47 Pa. St. 338,) in which it was held that the
Pennsylvania Railroad Company had a right, under its charter, to charge a
higher freight on goods coming to it from beyond the state than it had for
freight delivered to it in the state. "There is nothing," so Judge STRONG
closes his opinion, "in the constitution of the United States that prohibits a
discrimination between local freight and that which is extraterritorial, when
it commences its transit. Such a discrimination denies to no citizen of
another state any privilege or immunity which it does not deny to our own
citizens. "

On the same reasoning it has been held that an agreement whereby a rail
road corporation grants to a· telegraph company the exclusive right to put
on the railroad track a telegraph line, cannot be sustained. The reasons
given are twofold: First, such a monopoly cripples competition, and is
therefore in restraint of trade; seooudly, telegraph companies are by act of
congress authorized to operate telegraph lines on all roads used as post-roads.!
On the question of the right of a railroad corporation to give the exclusive use
of its track to a particular telegraph company, the supreme court of Illinois
says: "The objection to the contract on.the ground of public policy is that
it gives to the appellant, the Western Union Telegraph Company, the mo
nopoly of the telegraph business along the line of the railroad. However it
may be as to the provision of the contract in this respect, taking in its full
extent of an exclusive right of way and the discouragement of competition,
in so far as it goes only to the exclusion of competitors from the line of
poles occupied by a complainant, when direct injury to the actual working
of complainant's line of wire might result. it is, in our view, not liable to
this objection. So long as any other company is left fr~e to erect anotlJer
line of poles, we see no just ground of complaint on the score of monopoly

! Western U. Tel. Co. v. Burlington R. Tel. Co. v. Railroad, 1 McCrary, 041;
R. 11 Fed. Rep. I; Pensacola Tel. Co. v. Westeru U. Tel. Co. v. Railroad, Id. 665.
Western U. Co. 96 U. S. 1. See AUanta
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or the repression ot competition." Western U. Tel. Co. v. Chicago & P. R.
R. and Atlantic & P. Tel. Co. 86 Ill. 246.

In Western U. Tel. 00. v. Atlanti(', etc., l'el. Co., in the court of common
pleas of Columbus, Ohio, .Judge GHEEN gave an opinion from which the fol
lowing extracts are taken: "This contract embraces other provisions which,
as it is alleged, the defendants propose to interfere with. It will be ob
served that it is not averred in the petition that the defendants propose to
remove any but the one wire,-the railroad wire,-nor to prevent the plaintiff
from using or continue to use, for the transaction of its business as a tele
graph company, the o('her wires on the poles erected under the contract.
The complaint is that the railroad company proposes to violate a term or
covenant of the contract by permitting a competing line of telegraph to be
erected on its right of way by a rival company, by which its prufits will be
greatly diminished. The covenant referred to will be found in the sixth
clause of the contract, and is in these words: 'The railroad company is not
to permit any other telegraph company or individual to build ur operate a
line of telegraph along its road or any part thereof,' The clause of this con
tract now under consideration, if it shall receive the construction claimed
by the plaintiff; is,' in my opinion, against public policy.

"In the case of St. Joseph & D. O. R. Co. v. Ryan, reported in 11 Kan. 602,
a railroad company, in consideration of a grant of a right of way through
certain lands, agreed with the owners to erect and maintain a depot upon
said lands, and 1101. to have any other within three miles thereof. It was
held that the contract was against public policy. See, also, 24 Pa. St. 378.
The public have a deep interest in the operation and establishment of lines
of telegraphic communication; it would be inequitable that the rights of the
community should be sacrificed to insure the alleged privileges of the plain
tiff from all possillle damages. In view of the facts of the case, showing
that these corporations are not the only parties interested in the contract,
and that the public at large have a deep interest in it, it would in my opinion
be an unwarrantable exercise of power in a court of chancery to grant an
injunction." This case, so it was stated in the argument in Western U.
Tel. Co. v. Baltimore & O. R. 00., was decided in 1876, and a competing line
of telegraph has been operated upon ,the Central Ohio Railroad ever since.

In Western U. Tel. Co. v. Union Pacific R. R.,l Judge MILLER thus speaks:
"It was one of the provisions of this contract that the railroad company
should not send over its wire any commercial messages, or any paid mes
sages, or messages for any other person than for its own business. the
purposes of which evidently Wl\S to leave the exclusive right to convey such
messages to the telegraph company. And it was to enforce this clause
of the contract that the injunction was obtained by the Western Union
Telegraph Company in the state court. And it is to get rid of this provision
and permit the railroad company to convey such IUessages, and to uni~e

the wires of the telegraph company with the American' Union Telegraph
Company that messages may be conveyed brought by the American Union
Telegraph Company over the wires of the Western Union Telegraph Com
pany, that the present motion is ma4e•. * * * We are both [MCCRARY
and MILLER, JJ,' of opinion that the railroad company has the right, as it
always had, to the exclusive use of the first, wire on the telegraph poles,
and we are of the opinion that, as the matter stands at this stage of the pro
ceedings,_that company should have the right, pending the further litigation
of the case, to use that wire, not only for the ordinary business of the road,
but for the purpmle of transmitting comrnercialand paid messages for the
public in general."

1 McCrary, 585, 597; [So C. 3 Fed. Rep. 725, 734.]
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(6) WHE:l" THERE IS NO PUBLIC DUTY THEN THERE :MAY BE DISCRIMI
NATION. The distinction between the cases rests on the question of public
duty. When a party is bound to perform a public duty without discrimina
tion, then an agreement to give preferences to particular persons is invalid.
When, however, as in the case in the text, there is no such duty, then there
may be a discrimination for the reasons given with much ability by Judge
KEY. Had the defendant, Miss Whitesides, been under any public duty to
permit no discrimination in the reception of persons visiting her estate. then
a contract by her to admit only such persons as should come in a particular.
line of travel would be invalid. This would unquestionably be the case did
she undertake to receive guests as at a public inn; since, as is pointed out
by Mr. .Justice BI,ADLEY in his opinions in the civil rights questions,l the
proprietur of au inn or a hotel is not permitted to discriminate arbitrarily
between different classes of guests. But Miss Whitesides was not in this po
sition. ..A. visIt to her estate was not a necessity, as is the case with the ac
commodations obtained by travelers from hotel or common carrier. The
visit was a matter of luxury, and on the enjoyment of this luxury she was
entitled to impose whatever restrictions she chose. It is true that the line
between the two classes of cases may sometimes be shadowy. > When, how
ever, we apply the criterion of public duty, the two classes of cases become
readily distinguishable. We have this illustrated in some recent rulings as
to contracts by which certain teillphone companies agree to deal exclusively
with certain telegraph companies. In Connecticut such a contract has been
held to be valid.2 On the other hand, a similar contract has been held to be
invalid in Ohio; and the reason of this ruling may be found in the fact that in
Ohio a statute exists prescribing the impartial transmission of all dispatches.
A similar statute no doubt exists in Conllecticut; but it was not regarded by
the court as binding the telephone company. But, whatever we may think
of this distinction, we may regard it as settled that the only cases in which a
party is prevented from discriminating between persons seeking to do busi
ness with him are the following: (I) Where he has the monopoly of some
staple whose use is essential to the community: (2) Where, as is the case
with common carriers and innkeepers, he is required by law to place allap
plicants, not subject to exclusion.on police grounds, on the same footing.

> FRANCIS WHARTON.

13 Sup. Ct. Rep.lS. I Amer.Rapid Tel. Co. v. >Telephone
Co. 13 Reporter, 829.

BENEDICT and others v. ST. JOSEPH & W.R. Co. ancf others.

(Circuit Court, D. Kafl,81U. November 30, 188il)

1. MORTGAGE OF RAILROAD PROPERTV-FoRECLOSURE-WAIVBR OF APPRAISE-
MENT-LAws OF KANSAS. >

Under section 3983 of the Compiled Laws of Kansas no order for the sale of
railroad property mortgaged with a waiver of appraisement can be made by
the court until the expiration of six months after the decree of .foreclosure.
This statute regulates the transfer of land within the state, and is thetefore
binding upon the federal courts. .,

2. SAME-APPOINTMENT OF RECEIVER.
After such foreclosure the income of the road, being the property of the

bondholders for the liquidation of their claims, should be received by a disin-
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terested trustee nnm the time of the sale; and the fact. that certain of the bond
holders are in possession, to the exclusion of others, is a sufficient reason for
the appointment. of a receiver. unless the interval between the decree and the
sale is very brief.

In Equity.
John F. Dillon, J. P. Usher, and A. J. Pappleton, for Union Pa

cific Railroad Company.
Wager Swayne, John Doniphan, and Melville Egleston, for St Jo-

seph & Western Railroad Company.
Winslow Judson, for complainant.
Woodson, Gj'een x Burnes, for receiver.
MOCRARY, J. In this case a decree of foreclosure will be entered.

We have carefully considered the motion for the appointment of a
receiver. We are entirely satisfied that the St. Joseph & Western
Railroad Company is insolvent, and that the property covered by the
mortgages is inadequate security for the bonds secured thereby.
The facts that no interest has ever been paid, that the debt is over
$6,OOO,00u, and that the current expenses have, until recently, about
equaled the earnings, are sufficient upon this point. Weare also
clearly of the opinion that the road should not remain in the custody
of the present management, which is in fact, if not in name, the
Union Pacific Railway Company, unless a sale under the foreclosure
can be had at an early day. The objection to continuing the pres
ent management for any protracted period of time is to be found in
the fact that to do so would be to leave the mortgaged property in the
hands of one set of bondholders, to be by them managed and con
trolled for themselves and another and hostile sat of bondholders. The
proof is satisfactory that there are two sets of bondholders,-the ma
jority represented by the Union Pacific Railway Company, and a
large minority whom that company does not represent. If a consid
erable tiJne.must inevitably elapse before a sale can be made and
confirmed, we think the minority have a clear right to insist that the
property shall, in the mean time, be in tbe hands of a disinterested
party. It is not necessary to determine at present whether the
charges of mismanagement made against the Union Pacific Company
are sustained. It is enough to say that the holders of the minority
of the bonds have a right to insist that the road shall not remain in
the hands of an interest hostile to them.

This court is very reluctant to appoint a receiver, and we have con
sidered very carefully the question whether, in justice to the interests
iIi hostility to the present management, we can refuse to do so. If the
time to elapse before the property can be transferred to a purchaser
under a decree to be now rendered 'Was not more than 60 or 90 days,
wee.hould not be willing to appoint a receiver for so short a period,
and when the argument closed we were under the impression that
there was nothing in th,e way of closing the sa.le and transfer within
that period. But upon looking into the statlltes of this state we find
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a provision which seems to require in a case of this character a stay
of execution for six months. The provision referred to is section
3983 of the Compiled Laws of Kansas, 1881, and is as follows:

"That if the words "appraisement waived,' or other words of similar import,
shall be inserted in any deed, mortgage. bond, note, bill, or written contract
hereafter made, any court rendering judgment thereon shall order, as part of
the jndgment, that the same and any process issued thereon shall be enforced,
and sales of lands and tenements made thereunder without any appraisement
or valuation made of the property to be sold: provided, that no order of sale
or execution shall be issued upon snch judgment until the expiration of six
months from the time of the rendition of said judgment."

Here the mortgages contain a waiver of appraisement, so that the
case seems to fall clearly within the terms of the statute. This stat
ute, in our opiniou, confers upon mortgagors a substantial right, and
if so, it must, we think, be respected and enforced by this court. It
is the settled practice of this court to follow this provision of the
statute in foreclosure cases'. If the question were at all doubtful we
should not be willing to take the chances of ordering the sale of prop-·
arty of the great value of that now in 'controversy, without following
the statute and ordering the stay of six months which it requires.

It is contended that this statute has no application to a mortgage
of railroad property, and Hammock v. Loan «Trust Co. 105 U. S.
86, is cited as supporting this oondition. That oase undoubtedly
holds that, the statute of Illinois providing for the redemption of real
6gtate soia under a decree of mortgage foreclosure will not be followed
by the federal courtB of equity in that state in cases of the foreolosure
of mortgages upon property, real,personal, and mixed, of a railroad'
company. The reason given for this ruling is that the property of
suoh aco::J.pany, oonsisting of real estate, personal property, and a
corporate franchise, must be treated as a unit, and sold altogether,
because, to at.tempt to divide it, and sell the real estate separately
from the personal estate, would destroy its value~ It is held that to
apply the statute to such a Cf1se would leave the oonrt with "no dis
cretion, if the corporation or its judgment creditors so demand, except
to order the sale of the real estate separately in parcel,S, when suscepti
ble of division and subject to redemption, leaving the franchises and
personal property to be sold absolutely and without redemption. 1,1hus
()lie person might become the purchaser of the real estate, another of
the franchise, and still others of the personal property." Such a re
J;mlt, the court held, could not have been oontemplated by the legis.
lature. It was shown that among other oonsequences one person
might acquire title to the real estate, another to the personalty, and
still another to the corporate franchise, eaoh being practically value...
less without the other. It is evident that no such serious results will
follow from a oompllance with the statute of Kansas now underc~>n
sideration. It relates only to the time when an execution or order of
sale shall issue. It is always within the power of acoUl~~ of equity,
in foreclosure cases, to fix a time when a sale of the mortgaged prop-
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erty may be had. The complainants in the present case have no abe
solute right to an immediate sale even of the personal property and
corporate franchises. It is not, therefore, necessary, in order to follow
the statute, that we divide and dismember the mortgaged railroad
property. The stay can be ordered as to the entire property and its
unity thereby be preserved, and the statute at the same time en·
forced, and all rights under it maintained.

We are bound to follow the statute, since it is clearly a statute
regulating the transfer of title to property in the state; unless, upon
some such ground as that stated in Hammock v. Loan cf; Trust Go., we
can hold that it was not intended to apply to such a case as that now
before us. McGoon v. Scales, .9 Wall. 23; Brine v. Ins. Go. 96 U. S.
627. Compliance with this statute must postpone the sale until it
will probably be too late to obtain confirmation at the next June
tert:j1. If that term is passed a delay of one year is inevitable. For
reasons already suggested we cannot see ~ur way clear to leave the
property so long after default and decree of foreclosure in the hands
of one portion of the bondholders, acting in hOl:ltility to another por
tion having equal equities.

The net income of the road, from this date, at least, (we decide
nothing now as to past earnings,) is the property of the bondholders,
and must be applied to the liquidation of their claims. Whoever con
trols the property, and collects and disburses the earnings, from this
date, must do 80 as a trustee of the bondholders. The bondholders
out of possession have a right to object to the collection and disburse
ment of this increase by other bondholders in possession and hostile
in interest to them. They have aright to insist that a disinterested
representative of all the bondholders shall perform that duty. The
party to be left in possession and anthorized to collect, care for, and
pay over the income, being a trustee, and acting in a fiduciary rela
tion, should have no personal interest in hostility to that of any of
the cestuis que trust. The amount of the net increase to be divided
among bondholders will depend upon the amount of expenditures,
what improvements and repairs are made, and the like. Many ques
tions must arise in the course of administration which should be de
~ided by an unbiased representative of all the interests concerned, or
by the court. It might be to the interest of the bondholders in pos
session to make extensive improvements. To this the bondholders
out of possession might object. If a receiver is appointed, the court
can direct and control these matters. As at least a year must prob
ably elapse before a sale can be made and confirmed, we are con
strained, most reluctantly, to appoint a receiver; but we give notice
now that no delay that is not unavoidable shall be allowed in closing
the receivership and delivering the property to the purchaser at the
foreclosure sale; and, if possible, the sale shall be made and confirmed,
and the property turned over, before the end of the year.

FOSTER, J., concurs.
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CHIOAGO, M. & ST. P. Ry. CO. V. UITY OF SABULA. and another.
\

(Circuit Court, N. D. Iowa, E. D. January 3,1884.)

RAILROAD BRIDGE-TAXATION-LAWS OF IOWA.
The constitution of Iowa requires the property of all corporations for pecu

niary profit to be taxed in the same way as that of individuals. In 1872
the legislature passed an act providing that railroad property Within the state
should be assessed for taxation hy a special board appointed by the state, lind
not by·the local authorities, This statute was held by the courts to be consti.
tutional, on the ground that it applied to all railroad property whether· owned
by corporations or by individuals. Section 10 of the act of 1872 declared that
no ptovisions of the act should apply to any railroad bridge across the Missis
sippi or Missouri river, buy that such bridges should be taxed as individual
property. At'the time the act was passed none of the bridges over those rivers
were owned by railroad companies, but tlie companies paid rent or toll for the
use of them. Ln 1880 the Chicago, Milwaukee & St, Paul Railroad built a
bridge of its own across the Mississippi at Sabula. Held, that the nature of the
property and not the ownership determined whether it fell witbin section 10 of
the act, and that the bridge was therefore suhject to be taxed by the local tax
ing district.

Bill in Equity. Motion for temporary injunotion.
W••J. Knight and J. W. Cary, for oomplainant.
Fouke ct Lyon, W. C. Gregory, and J. Hilsinger, for defendants.
SHIRAS, J. The bill in this cause sets forth that the complainant

is a corporation organized under the laws of the state of Wisconsin,
and ia the owner and lessee of about 5,000 miles of railroad in the
states of Wisconsin, Illinois, and Iowa; that, among others, it oper
ates a line running from Chicago, Illinois, to Council Bluffs, Iowa,
which crosses the Mississippi river at the town of Sabula, by means
of a bridge constructed by complainant under the authority of the act
of congress, approved April 1,1872, the said bridge being used solely
for the passage of the trains of complainant, and being owned solely
by complainant, the same as other portions of its track. The bi'}
further alleges that in the years 1881, 1882, and 1883, the general
manager of complainant made a statement of the number of miles of
railroad operated by complainant in the state of lowa,.with the num
ber of cars, and the amount of earnings, as required by the statute
of Iowa, and furnished the same to the executive council, which sts.te
ment included the length of so much of said railroad bridge at Sabula,
Iowa, as is within the state of Iowa, and that the executive council, as
required by law, assessed the total valuation of complainant's prop
erty, including so much of said bridge as is within the state of Iowa,
and apportioned the same over the entire road of complainant, in ac
cOl·dance with the requirements of the statutes of Iowa, regulating
the assessment and taxation of railroad property. The bill further
charges that the town of Sabula, and county of Jackson, have each
assessed the bridge in question and levied taxes thereon for the years
1881, 1882, and 1883, and are threatening to enforce the payment

v.19,no.3-12
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thereof, by seizure and sale of complainant's property, to prevent
which t.he court is asked to issue a temporary injunctiop.

The question presented is, therefore, whether, for the purposes of
taxation, the bridge, owned and used by complainant across the Mis
issippi river at Sabula, Iowa, is to be deemed and taken to be a com
ponent part of the entire line of road owned by complainant, the same
as the bridges across the Des Moines, the Iowa, and other streams
within the state of Iowa, and, as such, to be valued and assessed by
the executive council of the stttte, or whether it is to be deemed and
taken to be a railway bridge within the meaning of section 808 of
the Code of Iowa, and as such to be assessed and taxed the same as
the property of individuals in the same county; that is, by the local
assessors and the board of equalization. Previous to the year 1872,
the property of railroads in Iowa was taxed through the gross earn
ings of the companies, 1 per cent. being levied upon such earnings,
one-half of which tax was paid to the state, and the other half to the
respective counties through which the roads were operated. In 1872
an act was passed by the legislature, providing for the assessment to
be made by the census board or executive council. The act required
the officers of each railroad company to furnish to the census board a
statement showing the whole number of miles operated by the com
panywithin the state, and within each county in the state, with a de
tailed statement of the number of engines, cars, and other property
used in operating the railroad within the state, and of the gross earn
ings of the entire road and of so much thereof as is situated within
the state.

Section 1 of the act declares it to be the duty of the census board,
on the first Monday of March in each year, "to assess all the prop
erty of each railroad company in this state excepting the lands, lots,
and other real estate of a railroad company not used in the operation
of their respective roads."

In section 3, it is provided that "the assessment shall be made
upon the endre road within the state, and shall include the right of
way, road-bed, bridges, culverts, rolling stock, depots, station grounds,
shops, buildings, gravel.heds, and all other property, real and per
sonal, exclusively used in the operation of said railroad."

Having ascertained the total valuation, the value per mile is ascer
tained by dividing the total value by the number of miles, and this
valuation, with the number of miles situated in each county, is trans
mittedto the board of supervisors of each county, by whom the length
of the track, and the assessed value of the same within each city,
town, township, and lesser taxing district within the county is deter
mined.

By section 10 of the act it is declared that "no provision of this
act shall be held to apply to any railroad bridge across the Missis
sippi or Missouri rivers, but such bridges shall be assessed and taxed
on the same hasis as the property of individuals."
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When this act of 1872 was adopted there were several bridges
across the Mississippi and Missouri rivers, but these were, save the
Rock Island bridge, which was owned by the United States, owned by
bridge companies, by whom the bridges were constructed, and the use
thereof was leased or otherwise contracted to the railroad companies,
who paid a rental or taU for crossing the same. In 1880 the complain
ant constructed its bridge over the Mississippi river at Sabula, for the
purpose of making a continuous line of road fropl Milwaukee and Chi
cago to Council Bluffs. The bridge is used only for the passage of the
cars of the complainant'strains, and no rental or toll is paid for crossing
the same by any shipper of freight or passenger upon complainant's
road. In other words, this bridge forms part of complainant's line
of railway, the same as any of the other bridges spanning the streams,
great or small, that are crossed in going from Sabula, on the Missis
sippi, to Council Bluffs, on the Missouri.

On part of complainant it is claimed that as this bridge forms part
of its continuous line of road, it comes within the enumeration of the
property to be taxed by the census board, as found in section 3 of
the act of 1872, and that section 10 does not take it out of this enu
meration, that section being intended to cover the bridges across the
Mississippi and Missouri rivers which are owned by bridge companies,
and for the use of which the railroad companies pay a rental or toll.
On part of the defendants it is claimed that the provisions of section
10 must be held applicable to all bridges across the rivers named,
which are used for railroad purposes in the crossing of trains over the
same ; that it is the use made thereof, and not the ownership, which
makes the structure a railroad uridge within the meaning of this sec
tion.

In the case of City of DubtUJue v. C., D• .f1: M. R. Co. 47 Iowa,
196, the question of the constitutionality of this act of 1872 came
before the supreme court of Iowa, it being clain:!ed that the act was
in contravention of section 2, art. 8, of the state constitution, which
provides that "the property of all corporations for pe-cuniary profit
shall be subject to taxation, the same as that of individuals." The
majority of the court held the act to be constitutional upon the theory
tnat the mode of assessmentand taxation provided in the act applied
to all property of the character named, without reference to whether
it was owned by a corporation, a partnership, or an individual.
That the act does not provide a special manner of assessing the
property of railroad companies as such, but rather of railroad prop
erty, and that such property would be properly taxable under its pro
visions, whether owned by an incorporated company, a partnership,
or an individual. In other words, the COU1't holds that the general
provisions of the act were intended to apply..to all property used for
railroad purposes, and not solely to property owned by railroad cor
potations. the use, and not the ownership; determining the question
whether the act was applicable thereto.
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Under this construction of the act it follows that, as a general rule,
all property used in the operation of a railroad, no matter whetheI
the same is owned by a corpora.tion or individuals, is to be assessed
by the census board in the mode pointed out in the act in question.
Section 10 of the act, however, provides for an exception to the gen
eral rule thus laid down, by enacting that the provisions of the act
shall not "apply to any railroad bridge across the Mississippi or Mis
souri river, but such bridges shall be assessed and taxed on the same
basis as the property of individnals."

As already stated, the question at issue between the parties to these
proceedings is whether this section shall be held to apply to all
bridges used for railroad purposes, without regard to the ownership
thereof, or shall be confined to bridges owned by bridge companies.
In the latter case, the assessment of the bridge at Sabula would be
made Bolely by the census board; but in the former case, the bridge
would be assessed and taxed the same as any other structure erected
in the town of Sabula. If it be true that the general provisions of
the act of 1872 are intended to apply to property used in the business
of railroading, without reference to the question of the same being
owned by a corporation, partnership, or by individuals, then it would
seem only consistent to hold that the same rule should be applied. in
construing section 10 of the act, and that therefore, when it is stated
that "no provision of the act shall apply to any railroad bridge across
the Mississippi and Missouri rivers," the meaning is that that par
ticular species of railroad property is excepted from the operation of
the act, without reference to whether it is owned by a railroad corpo
ration, a company, or an individual. Within the meaning of this
act, a railroad bridge is a structure used for the purpose of the pas
sage of locomotives and cars over the same, by means of rails laid
along the structure. If the struoture is used for that purpose, it is a
railroad bridge, no platter by whom it was built and is owned.

Under this construction of the act all bridges over the Mississippi
and Missouri'rivers used for the passage of railway trains will be as
sessed and taxed under one and the same statute. If it be held,how
ever, that a bridge used solely for the passage of railway trains is to
be taxed by the census board, if owned by a railway company, but' if
owned by an individual, is to be assessed and taxed by the local as
sessors, then we would have different modes of assessment and taxa
tion, applied to similar property, used for a like pnrpose, and differing
only in the ownership. It can hardly be supposed that the legisla
ture intended to enact such a law, in view of the constitutional pro
vision already quoted. As an illustration, take the bridge over the
MisHissippi river at Dubuque. It is owned by a bridge company, but
is used solely for the passage of railway trains over the same. It is
always spoken of as a railroad bridge, and is assessed and taxed, not
by the census board, brit by the local assessors, the same as other re
alty in the city and county of Dubuque. nthe Illinois Central Rail·
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road Company should purchase this bridge from its present owners,
and continue the running of their trains over the same, it would then
constitute a part of the main line of the company, connecting Cairo
and Chicago with Sioux City, just as the Sabula bridge constitutes
part of the line of the Chicago, Milwaukee & St. Paul Railroad Com
pany, and, according to the contention of complainant, a change in
the ownership of the bridge in the supposed c&.se would be followed
by a change in the mode of assessment and taxation of the bridge, al
though the structure and the use made thereof remains unchanged.

It is urged in argument that there is a difference between a bridge
owned by a company, such as the one at Dubuque, and one owned
by a railway company, as is the,one at Sabula, in that a toll is charged
by the bridge company and paid by the railway company for each
car and passenger that passes over the bridge; whereas, in the latter
case, the railwa.y company treats the bridge as part of its continuo~s

line, and makes no special charge for carrying freight and passengers
over the same, in distinction from any other part of its line. This
difference, however, so far as it affects the question under considera
tion, is more apparent than real. In both cases the companies use
the bridges for the same purpose. In the one case the railway com
pany meets the cost of transporting its trains over the river by pay..
ing for the use of the bridge, while in the other, the company meets
the Cust by paying for the erection of the bridge, and the current ex
peuses of maintaining it. It is nevertheless true that the structures
and the uses to which they are put are the same in both instances,
and the ,mode of their construction, and the use to which they are
put, show them to be alike railroad bridges, and no good reason is
perceived why the modes of assessment and taxation should be varied
by reason of a difference in the ownership.

The act of 1872, as construed by the supreme court of Iowa, is in
tended to provide for the taxation of property used in the operations
of railroading, withoutl'egard to its ownership by a corporation, a
partnership, or individuals. If there were no exceptions in the act,
all railroad bridges crossing the Mississippi and Missouri rivers, be
ing structures used in the operation of railways, would fall within
the provisions of the.act, and in that case wonld be assessable by the
census board, and in no other manner. But by section IOof the act,
one kind of property used in the operation of railways is specially
excepted, to-wit, all railwa.y bridges across the Mississippi and Mis
souri riters, it being declared that "such bridges shall be assessed
and taxed on the, same basis as the property of individultls." Under
this section the census board have no right or authority to assess any
railroad bridges spanning the rivers·named, because the first cLause
of the section expressly declares that no provision of the act shall be
held applicable to such bridges, and it is only by virtue of the pro
visions of this act that the census board have the right to assess any
railroad property for taxation. The first clause, therefore, of section
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10 negatives the tllaim that railroad bridges over the Mississippi and
Missouri rivers are assessable by the census board, and the latter
clause of the section expressly declares that these bridges shall be
assessed and taxed on the same basis as the property of individuals,
by which is meant that these bridges shall be assessed in the same
mode as is pursued in regard to other property situated in the same
taxing district, or, in other words, theRe bridges are to be assessed and
taxed through the agency of the local assessors.

In considering the construction to be given to the act of 1872, I
have viewed it in the form in which it was passed by the legislature,
and not as it is now found incorporated in the Code of 1873. An ex
amination of the Code shows that sec.tion 1 of the act of 1872 forms
section 1317 of the Code, and sections 2, 3,4,5, 6, and 11 of the act
of 1872 are condensed into sections 1318, 1319, 1320, 1321, and
1322 of the Code. Sections 8 and 10 of the act of .1872 are found
incorporated together as section 808 of the Code. The changes thus
made in the language used, and in the relative positions of these sec
tions, do not change the legal effect thereof, so far as the question
under consideration is concerned. These sections, 808 and 1318 to
1322, inclusive, deal with the same subject, and are therefore to be
construed together. While section 1317 declares that the executive
council shall assess all the property ·of each railway corporation in
the state, "excepting the lands, lots, and other real estate belonging
thereto not used in the operations of any railway," yet, section 808
declares that "lands, lots, and other real estate belonging to any
railway complmY not exclusively used in the operation of the several
roads, and all railway bridges across t.he Mississippi and Missouri
rivers, shall be subject to taxation on the sarrie basis as the property
of individuals in the several counties where situated." Being in pari
materia, the two sections must be construed together; and it follows
that the general declaration in section 1317, that all the property of
each railway corporation is to be assessed by the executive eoo'neil,
must be held to mean all property not excepted in some other sec
tion 01 the statutes dealing with the same subject-matter.

It is a familiar rule of construction that general statements or pro
visions in statutes may be restricted or qualified by special clausos
found therein. Therefore, when we find that section 1317 declares,
generally, that all the property of railway companies used in the op
eration of their roads is to be taxed by. the executive council, and
that section 808 provides for the taxation of lands, lots, and other
yroperty not used in the operation of the roads, and of railroad
bridges, by the local assessors; we must hold that the special excep·
tions named in section 808 qualifies and restricts the general Ian·
guage used in section 1317. By this rule both sections are harmo
nized,: and neither abrogates the other. That this construction effect·
uates the true intent of the legislature, is shown by a reference to
the act of 1872, wherein, as already stated, we find the general de·
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claration as now set forth in section 1317 of the Code, but with the
proviso found in section 10, declaring that the provisions of the act
should not apply to any railroad bridge across the Mississippi and
Missouri rivers. To give this section the construction claimed for it
on behalf of complaina.nt would require the interpolation of the words,
"unless owned by a railroad corporation," or the equivalent thereof,
so as to make the section read, "that no provision of this act should
be held to apply to any railroad bridge across the Mississippi or Mis
souri rivers, unless owned by a railroad corporation."

It is argued that this must have been the intent of the legislature,
in effect, because, when the act of 1872 was passed there were no
bridges across these rivers that were owned 1;J the railway com
panies, and hence that the exception contained in section 10 could
not have been intended to apply to such bridges when they were
afterwards built. The act of 1879 was prospective in its operation.
It was intended to provide a mode for the taxation of railway prop
erty in the future, and was intended to, and does apply to, all rail
ways in the state, whether then built or not. While it may be true
that in 1872 there were no railway bridges across the Mississippi .or
Missouri rivers owned by the railroad companies using the same, still
it cannot be fairly claimed that the improbability of such bridges be
ing built and owned by the railroad companies was so great that it
must be presumed that the legislature did not contemplate such'
bridges being, built, and therefore did not intend to include them
within the general term of railroad bridges, as found in section 10 of
the act of 1872.

It was certainly known to the legislature that railroad companies,
both in Iowa and other states, were frequently in the habit of build
ing and owning bridges across rivers of very considerable magnitude,
and that there was no special reason why in the future some railway
company might not build and own a bridge across the Mississippi.
It was also undoubtedly known to the legislature, when the act of
1872 was passed, that congress had, in 1866, authorized the Chicago,
Burlington & Quincy Railroad Company to construct a.nd maintain a
railroad. bridge across the Mississippi river, connecting its lines in
Illinois and Iowa, and in the same act had authorized the Winona &
St. Peter Railroad Company to construct and maintain a railroad
bridge across the Mississippi river at Winona, Minnesota, and that
in 1870 had authorized the St. Joseph & Denver City Railrbad Com
pany to construct and maintain a railroad bridge across the Missouri
river at St. Joseph, Missouri, and in 1871, had authorized the Louisi·
ana & Missouri Railro'1d Company to construct and maintain a rail
road bridge.,across the Mississippi river at Louisiana, Missouri, and
in 1872, but a few days before the passage ,of the act of the legisla
ture in question, had authorized the Western Union, and Sahula,
Ackley & Dakota'Railroad companies tcoonstruct andmainta-in a
railroad bridge across the Mississippi at some point in Clinton' or
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Jackson counties, in lowa,-the bridge in question at Sabula being
afterwards built under the authority of this act of congress, by the
present complainant, as the assignee of the rights of said Western
Union, and Sabula, Ackley & Dakota companies. Under these cir
cumstances, the claim made in ar~ument, that the legislature could
not have contemplated the possibility of the construction of any rail
road bridges across the Mississippi and Missouri rivers by a railroad
company, and hence, did not intend the exception found in section
10 of the act of 1872 to apply to such bridges, cannot be sustained,
in view of the broad terms used in that section.

If the views herein stated are correct, it follows that the executive
council of the state have no authority to include the bridge at Sa
bula in the enumeration of the property owned by complainant to be
assessed by such council. Being a railroad bridge, it is to be as
sessed and taxed on the same basis and by the same modes that are
applicable to other realty situated in the same taxing district; and, as
a necessary consequence, it .follows that the application for a tempo
rary injunction must be overruled.

Recognizing the importance of the question presented in this case,
I have given as much time to its investigation as was possible, since
its submission, but its importance demands that it should not be left
dependent upon the conclusions of a single judge reached upon an
argument upon a motion for a temporary injunction, and it is the
desire of the court that, upon the final hearing of the case upon its
merits, the question may be presented to a full bench.

Tn re TUNG YEONG.

(District (Jourt, D. (Jalifornia. February 1, 1884.)

1. CHINESE IMMIGRATION-CUSTOM-HoUSE CERTIFICATES.
By the treaty of 1880, Chinese laborers then in the United States were ac

corded the privilege of coming and going at pleasure. The restriction act of
1882 extends this liberty to all who arrive before the expiration of 90 days after
the passage of the act. This law also requires incomin~Uhinamen to produce
custom-house certificates. The language of the act is ambiguous and might be
80 construed as to require the certificate frolll those who left the country be
tween the adoption of the treaty and the passage of the restriction act but as
no provisions existed during that period for the issue of such certificates this
construction would be clearly repugnant to We treaty. The court, ther~fore
holds that Chinese laborers who were in the United ~tates at the date of th~
treaty, and who departed before the act took effect,are entitled to land without
producing custom-house certificates.

2. SAME-MERCHANTS.
Only Chinese laborers are excluded. Those who cOllle to engage, in good

faith, in mercantile occupations are held to be entitled to land, and their Can
ton certificates are primajacie evidence of their mercantile character.

S. SAME-CHILDREN. •
Nothing in the law is held to prevent parents living here from sendin'" for

their children who are two young to be classed as laborers. ..
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Un H(tbeas Corpus.
S. G. Hilborn, U. S. Atty. for California, and Oarroll Cook, Asst.

U. S. Atty. for California, for the United States.
Lyman J. Mowry, for the detained.
Milton Andros, for Williams, Dimond & Co., agents Pacific Mail

S. S. Co., who held petitioners. .
HOFFMAN, J. The very great number of cases in which writs of

habeas corpus have .been sued out of this court by Chinese persons
claiming to be illegally restrained·of their liberty, and which were of
necessity summarily investigated and disposed of, has rendered it
impossible for the court to deliver a written opinion in each case.
The evidence in the various cases and the rulings of the court have
been very imperfectly reported by the press, and the latter, though
much ctiticised, have not, it is believed, been thoroughly understood.
It is deemed proper to set forth in an opinion, as succinctly as may
be, the general nature of these cases, of the evidence upon which the
decision of the court has been based, and its rulings upon the more
important of the questions which have been presented for its deter
mination.

The applications for discharge from a restraint claimed to be ille
gal may be divided into three classes:

First. Applications on the ground of previous residence. By the
second article of the treaty it is provided that "Chinese laborers now
in the United States shall be allo.wed to go and come of their own
free will and accord, and shall he accorded all the rights, privileges,
immunrties, and exemptions which are accorded to the citizens and
subjects of the most favored nations." 22 St. 827. By the third
section of the law, known as the restriction act, the same privilege is
indirectly extended to laborers "who shall have come into the United
States before the expiration of ninety days next after the passage of
this act." The date of this treaty is November 17, 1880. The date
of the passage of the law is May 6, 1882. During this interval large
numbers of Chine6e laborers, who were protected by the treaty, have
left the country, of course, unprovided with custom-house certificates,
for there was no law then existing which required them to obtain
them or authorized the custom-house authorities to furnish them.

The language of the law is ambiguous, and perhaps admits the
construction that the laborers who left this country during the inter
val I have mentioned should be required to produce the custom
house certificate provided for in the act. It was not doubted by the
court that if the treaty and the law were irreconcilably conflicting,
the duty of the court was to obey the requirements of the law, but it
was considered that no construction should be given to the law which
would violate the provisions of the treaty, if such construction could
be avoided. It was therefore held that a Chinese laborer who was
here at the date of the treaty, and who left the country before tpe
law went into operation, might be admitted without producing a CllS-
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tom.house certificate, which it would be impossible for him to obtain,
and that it was inadmissible, if not indecent, to impute to congress,
when legislating to carry into effect our treaty with China, the inten
tion to deprive laborers of the right to come and go of their own free
will and accord, which was explicitly recognized and secured by the
treaty, by exacting as a condition of ita exercise the production of a
certificate which it was out of their own power to obtain. In re
Chin A On, 18 FED. REP. 506. It was also held that Chinese who
'were not in the country at the date of the treaty were not embraced
within the provisions of the second article, and also that a Chinese
laborer who, although in the country at the date of the treaty, had
-left after· the law went int6 practical operation, and who neglected to
procure a certificate, was not entitled to return. As to the sound
ness of the last ruling, doubts may be entertained. It is understood
that the question will shdrtly be submitted to the circuit court.

If there be error in these rulings it is assuredly uot in favor of the
Chinese. The right of laborers who can prove they were in the coun
try rut the dattl of the treaty; and had left before the law went into ef
fect, to be allowed to land without the production of a custom-house
certificate, -being thus recognized, the court held that the burden of

-proof was on them, and that satisfactory evidence of the facts would
be rigorously exacted. In some cases this evidence was such as to
establish the facts beyond all reasonable doubt; as, for instance, the
former residence and departure of the petitioner was in one case
proved by the testimony of the reverend gentlemen at the head of the
Chinese mission in this city, who swore not only to his personal rec
ollection oithe fact, but proJuced a record of the proceedings of the
sessions of his church, in which the departure of the petitioner and
his resignation of the office of deacon, which he held, and the appoint
ment of his successor, are recorded. These records, he testified, were
in his own handwriting, and were made at the date which they bore.
In another case a yonng lady connected with the mission proved the
departure of the petitioner, (who was a convert and her pupil,) not
merely by her own testimony as to the fact, hut by the production of
a religious book which she gave him at the time of his departure, on
the fly-leaf of which were inscribed, in her own handwriting, and
signed by herself, some expressions of regard, together with some
texts of scripture. This book, she testified, was handed to him on
board the vessel at the date of the inscription on thl} fly-leaf, with the
injunction to keep it and bring it back on his return. It was accord
ingly brought back and produced in court. On proofs such as these
no rational doubt could be entertained, and the petitionel's were dis
charged.

But in the large majority of cases proofs haruly less satisfactory
were exacted and fnrnished. The Chinese, on returning to their
c..ountry, almos~ invariably procure permits from the companies of
which they are members, and which are furnished them on payment
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of their dues. The departure of the members and the payment of
their dues are recorded in the books of the company. These books
the court invariably required to be produced. It also appears that,
in most cases, their savings, accumulated in this country, are re
mitted to China for their account by mercantile firms in this city,
and als,o that their tickets are, in many cases, purchased through the
agency of those firms: The production of the firm books showing
these transactions was, in like manner, required, and they, together
with the books of the companies, were subjected to the critical scrutiny
of Mr. Vrooman, the very intelligent, competent, and entirely reliable
Chinese interpreter.

In very many cases all these books were produced in court, and, in
some instances, the evidence they afforded was corroborated by testi
mony of white persons in whose employ the petitioner had been, and
who testified to the time of his departure. It is, of course, possible
that, in some instances, the court has been deceived, but considering
that in no case has a person been allowed to land on the plea of pre
vious residence on unsupported Chinese oral testimony, the number
of such instances cannot be large. The proofs were in all cases suffi
dent to satisfy any candid and unbiased mind. Of the whole num
ber thus far discharged by the order of the court, it is believed that
thoEe discharged on the grounds stated constitute nearly one-half.
In justice to the six companies I should add that their presidents
have spontaneously offered to the court to cause copies of their books,
with records of departures of their members during the interval I
have mentioned, to be made at their own charges, such copies to be
verified by Mr. Vrooman, by comparison with the original records,
and then to be deposited with the court. When this is done no means
will any longer exist of interpolating or adding new names on the
books of the companies. It will still remain possible for a Chinese
laborer to assume the name, and personate the character of some one
whose name appears on the records; but this mode of deception it
seems impossible wholly to prevent.

Secondly. Applications founded on the productions of Canton certi
ficates. The investigation of this class of cases proved exceedingly
.embarrassing to the court, and is. attended with difficulties almost
insuperabLe~ rrhe certificates furnished at Canton by the agent of
the Chinese government, the law declares, shall be prima facie evi
dence of a right to land. This provision of the law, whatever dis
trust might be felt as the reliability of these certificates, the court
could not disregard. The counsel for the petitioner usuaUy presented
a Canton certificate to the court and rested his case. The district
attorney was necessarily without the means of disproving the truth
of the certificate except by such admissions as he might extract from
the petitioner himself when placed on the stand, or had been gath
.ered irom him upon his examination by the custom·house officials.
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The district attorney was therefore allowed to call the petitioner,
and cross·examine him in a most searching manner, and contradict,
if he could, his statements; in short, to treat him as an adverse wit
ness called by the opposite side. This method, though somewhat ir
regular, seemed to be the only one to be adopted with any hope of
arriving at the truth. Another embarrassment under which the
court labored was the inability to attach any distinct and definite
signification to the term "merchant;" but, inasmuch as the treaty
expres5Jy declares that the only class to be excluded are "laborers,"
and that no other class is within the prohibition of the treaty, it was
held by the court that the inquiry was not so much whether the per
soil was a mercha.nt as whether he was a "laborer," and that that
inquiry should relate, not to his occupation or status in China, but to
the occupation in which he was to be engaged in in this country; as
the intention and object of the law was to protect our own laborers
from the competition and rivalry of Chinese laborers here.

At first sight it would seem that the production of the booles of a
respectable mercantile firm, in which the name of the petitioner was
inscribed as a partner, would be sufficient to es'tablisb his status as a
merchant. It was soon found, however, that this mode of proof was,
to a great extent, unreliable; for, first, the booles might be falsified,
and the entry made to meet the exigencies of the

l
case; and, sec

ondly, it appeared that the Chinese are in the habit of placing their
earnings in stores or mercantile establishments, and in virtue of this
investment they are admitted to a share of the profits. It might,
therefore, often happen that a Chinese laborer would appear on the
books of the company as holding an interest to the amount of a few
hundred dollars in the concern, while he himself remained a laborer,
and could in no sense of the term be called a merchant or 'a trader.
The books above spoken of were in all cases subjected to a rigid scru
tiny, with a view of detecting interpolations and falsifications. I am
satisfied that in spite of the efforts of the court, which in almost all
cases itself 6ubjected the petitioner to a rigid cross-examination, and,
in spite of the efforts of the district attorney, 60me persons have
been admitted on Canton certificates who have no right to land, in
what numbers it is impossible to say, but this result seemed to be the
necessary consequence of the fact that the law made the certificate
prima facie evidence of the petitioner's right, and of the difficulty of
ascertaining the facts. A considerable number of cases were also
presented to the court, where the petitioner claimed to be about to
enter some mercantile establishment in which his brother or his uncle
or his father was interested. The existence of the establishment was
usually proved beyond a doubt, but the court was at the mercy of
oral testimony as to the intended adoption of the petitioner as a part
ner. In some instances letters were produced from his relatives in
this city, addressed to him in Hong Kong, inviting him to come to
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this country to be admitted to the business, but the genuineness of
these letters was often doubtful, and no obstacle existed to their man
ufacture in this city after the arrival of the steamer.

In several cases it appeared by the petitioner's own admission that
he was a laborer in China j that he came to this country wholly un
provided with money; and that he expected to enter the store of his
brother, or uncle, or other relative, as a porter. In such cases he
was remanded to the ship; but even in those cases where the peti
tioner, or his uncle, or other relatives declared that he was to be ad
mitted to the business, the court became aware that it might be the
victim of gross imposition if, on such testimony, any Chinese person
engaged in mercantile pursuits here could import as many laborers
as he might declare to be brothers, sons, or nephews, and testify that
he proposed to admit them to the business. In some instances pre•.
tentions of this kind have been summarily rejected. In other in
stances the court has felt compelled to discharge the petitioner on a
preponderance of proof, though not without serious misgivings as to
the facts of the case.

Third. Children brought.to or sent for by their parents or guard
ians in this city. In almost all these cases the petitions were filed
on behalf of children of from 10 to 15 years of age. Their fathers
or other relatives testified that they had sent for them to be brought
to the United States with a view of placing them at 'school to learn
the English language, and later to adopt them into their business.
The parents who thus claimed to exercise the natural right to the
custody and care of their children were, in almost every instance, Chi
nese merchants; sometimes of considerable substance, resident here,
a.nd entitled, under the provisions of the treaty, to all the rights, priv
ileges, and immunities of subjects and citizens of the most favored
nation. Absurdly enough, these children, in many instances, were
provided with Canton certificates, but, though they were in no sense
merchants, many of them being much too young to earn their living,
they were certainly not laborers; and it was not without satisfaction
that I found there was no requirement of the law which would oblige
me to deny to a parent the custody of his child, and to send the lat·
ter back across the ocean to the country from which he came.

The foregoing presents a general, but I think sufficient, statement
of the various questions which have arisen in these cases, and of the
rulings of the court upon them. If there be error in those rulings I
am unable to discern it. It will be cheerfully corrected when found
to exist by the judgment of a higher court, or even when pointed out
by anyone who shall first have taken the pains to ascertain what
rulings of this court have actually been, a natural, and one would
think necessary, preliminary which has hitherto been largely dis·
pensed with by'the more vehement of those by whom the action of
the court has been assailed. That some persons have been suffered
to land under Canton certificates who were in fact within the pro-
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hibited class-there is great reason to fear. How this could have been
pre"ented by the action of any court, honestly and fearlessly discharg
ing its duty under the law and the evidence, has not been pointed
out.

By the constitution and laws of the United States, Chinese persons,
in common with all others, have the right "to the equal protection of
the laws," and this includes the right "to gi\'e evidence" in courts.
A Chinese person is therefore a competent witness. To reject his
testimony when consistent with itself, and wholly uncontradicted by
other proofs, on the sole ground that he is a Chinese person, would
be an evasion, or rather violation, of the constitution and law which
everyone who sets a just value upon the uprightness and independ
ence of the judiciary, would deeply deplore. But while according to
Chinese witnesses the right to testify secured to them by the consti
tutionand the law, no means of arriving at the truth within the
power of the court have been neglected, and the ingenuity of the dis
trict attorney and the court has been taxed in the attempt to elicit
the truth by minute, rigorous, and protracted cross-examinations.
That it has frequently been baffled was naturally to be expected. But
notwithstanding these unavoidable evasions, the practical operations
of the act has been by no means unsatisfactory.

Returns obtained from the custom-house show that from the fourth
of August, 1882, to the fifteenth of January, 1884, a period of nearly
16 months, there have arrived in this port 3,415 Chinese persons.
During the same period there have departed no less than 17,088. It
thus appears that not only has the flood of Chinese immigration, with
which we were menaced, been stayed, buta process of depletion has been
going on which could not be considerably increased without serious dis
turbance to the established industries of the state. It is stated that
the wages of Chinese laborers have advanced from $1 to $1.75 per
diem,-a fact of much significance, if true. It is much to be regretted
that the notion that the law has, through its own defects, or the fault
Qf the courts, proved practically inoperative, has been so widely and
persistently disseminated. Such a misapprehension cannot have failed
to be injurious to the state by preventing the immigration of white
persons from the east to replace the Chinese who are departing.

Another circumstance which, though not contemplated by the law,
has incidentally attended its enforcement, may be mentioned. The
eosts, the attorneys' fees, and the inconvenience and expense of at
tending upon the courts until their cases can be heard, must, in effect,
have imposed upon the Chinese arriving here charges nearly or quite
equ3J to the capitation tax, which in Australia has been found, it is
said, sufficient to secure their practical exclusion. On this point I
have no accurate informatiou. But the liability to the, charges I have
mentioned cannot fail to exercise a strong deterring iufluence upon
the lower classes of Chinese laborers.

In the case at bar the proofs establish beyond a rational doubt
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that the petitioner was in the United States atthe date of the treaty,
and that he left the United States before the passage of the law whioh
enabled or required Chinese laborers to procure oustom·house certifi
cates. He is therefore, in my judgment, entitled to be discharged.

MISSISSIPPI MILLS Co. v. RANLETT and others.1

(Cirouit Uowrt, E. D• .LouiBiana. December, 1883.)

INSOLVENT L~ws QF' LOUI8IANA.
The insolvent laws of Louisiana do not, by their declatory force 80lely, with

out any other investiture of title, the possession remaining in the debtor, reo
move the propertyof the debtor beyond the reach of a creditor who is a resident
~f another state, and who proceeds in the circuit court.

Ogden v. f:Jaunders, 12 Wheat. 213, followed.
Bank of Tennessee v. Horn, 17 How. 159. distingnished.

On Rule to Dissolve Attachment.
E. H. Farrar, for plaintiff.'
The court is asked to let go its jurisdiction over and its possession

of thedefendant's property, and to su.rrender the same to the state court
and its appointed officer, to be there and by him administered under
the state insolvent laws. Neither the state court nor its officer, the
syndic, ever had any actual custody of the property. It was seized
by the marshal in the hands of the defendants.

It is contended by the syndic that the cession made by the debtor
and accepted by the state court ipso facto vested the creditors and the
court with the title and the constructive possession of the property, so
as to place it from that moment in gremio legis, and beyond the juris
diction and control of this court.

The plaintiff contends-
(1) That the insolvent laws of Louisiana are not operative against

the plaintiff, who is a citizen of another state, either in whole or in
part; in other words, that those laws are to be considered as not
written, either in a state or in a federal court. The syndic admits
that they are inoperative in part, but not as a whole. For instance,
he admits that they are powerless to stay proceedings in this court.
He admits that a discharge of the debtor is inoperative here. But
he contends that in one respect they are operati,-,'e, and that one respect
is that they have the effect proprio vig01'e to transfer to the state tri
bunals sole jurisdiction over the property of the insolvent, with the
sole power to sell and distribute the same among his creditors.

The authorities repudiate specifically such a distinction. 5 Gill,
426; 4 Gill & J. 509; 2 Md. 457; 5 Md. 1 j Poe v. Suck, quoted by the

JRep.orted by Joseph P. Hornor, Esq., of the New Orleans bar.



192 FEDERAL REPORTER.

supreme court of the United States in 1 Wall. 234; Judge TANEY'S opin.
ion, 8. Gill. 499; 1 Wall. 234; 4 Wall. 409; 5 La. Ann. 271; 10 La
Ann. 145; 14 La. Ann. 261; 1 Bald. 301; 14 Pet. 67; 5 Blatchf.
279; 3 N. Y. 500. 'fhe effect of such a construction of the law would
be to compel foreign creditors to subject themselves voluntarily to the
jurisdiction of the state courts, and thus be bound by the insolvent's
discharge. The state courts would thus hold all the insolvent's prop
erty in constructive possession and say to the foreign creditors: "Come
in and take your dividend and have yowr debt discharged or get noth.
ing."

(2) If the insolvent laws, qua laws, are inoperative in all respects as
against foreign creditors, this case presents nothing but a question
of the conflict of jurisdiction between two tribunals of concurrent ju
risdiction, each having power to bind the goods of the defendant by
its process. The rule in such cases is that where the parties are not
the same, nor the cattse of action the same in both counts, i. e., to the
extent of constituting lis pendens, that court holds the property which
first obtained physical custody of it. In other words, in such cases
there is no such thing as a constructive possession of property which
is capable of actual possession-of physical prehension. The term in
gremio legis is then, and under such circumstances, equivalent to in
manu minist'res curice. Payne v. Dreu'e, 4 East, 523; Taylor v. Car-

. ryl, 20 How. 594; Freeman v. Howe, 24 How. 450; Wilmer v. Atlan
tic, etc., Air-line R. R. 2 Woods, 409, opinion of Judges BRADLEY and
ERSKINE.

It is clear that this court will not surrender its possession of and
jurisdiction over the property of the defendant to a syndic, or officer of
a state court, who had no legal existence when the jurisdiction of this
court attached. That the property seized belongs to the defendant,
notwithstanding the cession, is incontestable. The Code so declares
in the most emphatic terms. Articles 2171,2178, 2180,2182. These
articles of the Code, and the apparently conflicting section of the sub
ordinate Revised Statutes, which declares that the cession "fully vests
the property in the creditors," have been interpl'at6d authoritatively.
Smalley v. Creditors, 3 Ija. Ann. 387; Nouvet v. Bollinger, 15 La.
Ann.2g3. The contrary decision-the mere dictum of Judge PORTER,
unbacked by the quotation of authority-in Schroeder's Syndics v. Nich
olson, 2 La. 354, is directly in the teeth of the law. The decision of
Bank of Tenn. v. Horn, 17 How. 517, is equally without foundation.
The authority of that case is further weakened by the fact that the
seizure was made after the appointment and confirmation of the syn
dic, and after his actual custody of the property had begun.

The case of Crapo v. Kelly, 16 Wall. 610, does not apply to this
case, because the assignment made by the court under the Massachu
setts insolvent law transferred the absolute title of the property to the
assignee, and also operated as a tradition and delivery of the prop
erty to such assignee. Under the lawof Louisiana the cessio bonorum
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leaves the title in the insolvent, and simply transfers to the creditors
a right to administer and sell the property ceded under the orders of
this court; and it is admitted that if, under the insolvent law of
Louisiana, the cessio bonorum divested the title of the insolvent,
vested such title ipso facto in the syndic, and operated a tradition and
delivery of the property into the possession of such officer, then there
would be an end of their attachment. But, inasmuch as sucb cessio
bonorum is simply equivalent to an application to appoint a receiver
to administer the property of the insolvent under the orders of the
court for the benefit of his creditors,-the absolute title remaining all
the time in the insolvent, coupled with the express right to terminate
the whole proceeding at any time by coming forward and paying the
debts and costs of administration,-this court's rights to lay its
hands on the property of the debtor cannot be ousted, unless by the
previous actual possession of such property by a state court through
its duly-appointed officer.

Thomas L. Bayne and George Denegre, for provisional syndic.
The surrender made by the insolvents under the laws of the state

of Louisiana, and the acceptance of the same by the court under a
judgment duly signed, vested the property in the creditors, and- gave
to the state court and the creditors complete control of said assets,
and they were not subject to seizure by process from any other court,
state or federal. Such is the language of the law:

Rev. St. § 1791. "From and a,fter slwh cession and acceptance all the prop
erty of the insolvent debtor mentioned in the schedule shall be fully vested in
his creditors."

No other conveyance is ever made by the insolvents than that which
is made at the time of the cession and acceptance as above.

The decisions of the supreme court of the state of Louisiana are
uniform in declaring that all of the property of the insolvents passes
to the creditors for the payment of their debts, at the moment of the
oession and acceptance by the court, by mere operation of the law,
proprio vigore. Schroeder's Syndics v. Nicholson, 2 La. 350. "By the
laws of Louisiana, when an insolvent debtor makes a cession of his
goods and they accept it, there is a tral1sfer of his property, -it ceases
to be his and becomes theirs;" or, as stated in Orrv. Lisso, 33 La. Ann.
478, "the final surrender of the property and the regular acceptance
of the cession vested the title in the creditors." This is reiterated in
all of the intervening cases. 4 La. 83; 7 La. 62; 12 La. Ann. 182;
4 La. Ann. 493; 19 La. Ann. 497; 23 La. Ann. 478; 6 La. Ann.
391.

The acceptance of the cession by the judge is "a judgment which
can only be set aside by an action of nullity." Sterling v. Sterling, 34
La. Ann. 1029; 14 La. Ann. 424; 17 La. Ann. 88; 7 How. 624; 16
N. B. R. 303.

The law of Louisiana thus providing for the cession of the prop
erty by insolvents to all of their creditors, has been declared by the

v.19,no.3-13
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supreme court of the United St&tes to be constitutional, and this law,.
and its interpret~tion by the stateco~rts, is declared to be a rule of
property, effectual against all parties and in every forum. Bank of
Tennessee v. Horn, 17 How. 159. And in this case it is said "that the
gurrender in the Second district. court of New Orleans divested Con
rey of all his rights of property and vested these in the creditors ; '" '" '"

. the right and title had, by, operation of the law of the. state, vested in
the creditors." In Crapo v. Kelly, 16 Wall. 610, this is declared to
be the effect of the insolvent law ofMaasachusetts, and Mr. Justic,e
BRADLEY, who dissents on the ground that the property referred.. to.
was not within the limits of the state, says, (page 643:)

"In; the case now decided the force lind effect of the jUdicial assignment
would have been regarded as cQnclusive in Massachusetts, llad. theship, the
sUbject of it, returned there, and become subjected to its local jurisdiction:
*' '" '" ;r do not deny'that,if the property had been within Massachusetts
jurisdiction when the assignment paased; ~the property would have been ipso.
facto transferred to the assignee by the laws of ]l.1assachusetts proprio vigore,.
and, being actually transferred and.vested, wO,uldhave been respected the
world over." Yonley v. Lavender, 21 Wall. 279; 14; How. 34, 394; 8 How.
107; 3 Pet.'303; 10 Wheat. 165; 5 f~oW.72; 18 IIow, 502,507; 2 Wall. 216;
91 U: s. 497; 3 Woods, 720;~3 U. S. 207; Levi v. Columbia Ins. Co. 1 FED.
REP. 209; 1!or'·ensv. Hammond, 10 FltJ). REP. 900.

Under the state insolvent la'WsaUW'ritsof attachmeritare dissolved
by the cession made by' the deMor. Hennen, Dig.verbo, "Attach
ment, XL" p. 148, No. 1; 12 Martin, 32; 7 La. Ann. 39; 3 Rob.
457; 6 La. Arm. 444. Section 933 of the Revised Statutes declares:

"An attachment of property upon process instituted in any court of the
United States to satisfysucq judgment as may be recovered by the plaintiff
thereon, except in the cases mentioned in the preceding nine sections, shall
be dissolved when any contingency occurs by which, according to the law
of the state where said court is held, such attachment would be dissolved in
the court of said state." Mather v. Nesbit, 13 FED. REP. 872.

The cession was ma4e by the insQlvents and accepted by the court
on the twenty-seventhof Novemqer; the attachment issued and seizure
was made next day. Theprop~rty had vested in the creditors and
was not subject to seizure, and possession should be given to the syn
dic, their legal representative, and the attach~ent should be dissolved,
as provided by section 933 of the Revised Statutes. The attachment
issued by virtue of a state law, and falls under the above section of
the law of the United States.

BILLINGS, J. The facts necessary to be considered are these:
Messrs. Ranlett &.Co., the defendants, had made a cessio bonorum un
der the insolvent law of the state of Louisiana, which had been aG,.
oepted by the oourt before which the proceeding was pending, but no
'syndic had 1;>eenappoiutedand no possession taken in behalf of the,
creditors, At this stage of the proceeding the plaintiff, who is a cit
izen of the state of Mississippi, sued out a writ of attacbmentin the
.circuit court of the United States in this state, and under his writ
the marshal.seized the property, the same being in the possess,ion of.
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the defendants. The matter comes ,up 6n a motion of the syndic te
release the seizur~, on the ground that, inasmuch as the cession haft
been accepted by the court, according to the provisions of theinsolY'
ent law of the state, the property had vested in the creditors. Those
provisions are as follows: "From and after such cession and-ae
-ceptance all the property of the insolvent debtor mentioned in the
schedule shall fully vest in his creditors." Rev. St. La. § 1791; So
far as actual possession affects the question, the facts are with the
plaintiff, for the marshal found the property in the possession of the
defendant, seized it and holds it. The case is, therefore, fz:ee from
any embarrassment arising from any possible disputed possession be
tween the officers of this court and the court in ,which the insolvent
case is pending. It is to be further observed that the law of the
state of Louisiana, exclusive 6£ the insolvent law of the state,re
qnires tradition or delivery of personal property in order to transfer
title. So that the sole point to be decided is whether the insolvent
law, in and of itself, without any other investiture of title, the posses"
sian remaining in the debtor,removes the property beyond the reach
of a creditor who is a citizen of anoth~r state. If that law operates
upon such a creditor, the property, by the court's mere acceptance of
the cession, was completely vested, though no possession had been
taken, and must be surrendered to the syndic now appointed; to be
administered under the insolvent lawj if, on the other hand, thatclaw
is not operative upon such a creditor, there is nothing to prevent, and
it becomes a manifest duty that this court should hold the property
seized, and subject it to the payment of the debt of the attaching
creditor. •

The cases upon the general subject are numerous, but for the most
part they deal with questions remote from the one before the court.
The solution of this question stands with but little advance since the
decision of Ogden v. Saunders, 12 Wheat. 213, which, as late as Bald;
win v. Hale, 1 Wall. 223, after an elaborate discussion, was,s6 'far
as relates to this matter, reiterated without qualification. The prin.
ciple stated in both these eases, and· in the last recognized as un
qualified and unquestioned law, is: "When, in the exercise of their
power to enact insolvent laws, states pass beyond their own limits
and the rights of their own citizE:lns, and act upon the rightsof,citi.
zens of other states, there arises a conflict of sovereign power and" a
collision with the judicial powers granted to the United States, which
render the exercise of such a power incompatible with the rights of
other states and with the constitution of the United States." 1 am
unable to perceive how there should be doubt or hesitation in deduc.;
ing the law of this case from the principle thus enunciated a.nd ad
hered to. If any attempt on the part of a. state "to act upon the
rights of a foreign citizen be so opposed to the sovereign and thej'l';
dicial powers of the United Stlttes as to be incompatihle with the
rights of other states and with-the constitution o( the UnitedStafes,"



196 FEDERAL REPORTER.

then it must follow that, so long as the insolvent court relies exclu
sively upon the words of the insolvent law, at any stage of its pro
cedure, short of actual, physical possession, or such a state of facts
as by the geueral law of the sta.te are tantamount to physical pos
session, as against the proceSd of the United States court, issued at
the instance of a foreign creditor, the title of the syndic must be
nugatory.

Mr. Justice WOODBURY, in Towne v. Smith, 1 Wood. & M. 136,
with reference to this very question, says: "The actual seizure of the
property of the bankrupt in another government or country, before
his assignees take possession of it, creates a lien upon it in favor of
a foreign creditor, which will be sustained;" and again upon the
same pag~, says: The circuit court of the United States, sitting in
Massachusetts, "is as different a tribunal from those belonging to
Massachusetts alone as the court of any other state." Nor do we
obtain any qualification of this rigid doctrine from the federal stat
ute, that the rules of property in the several states control the courts
of the United States sitting therein, for that statute contains an ex
ception whioh removes this wh,ole question from its dominion. That
statute is as follows: "The laws of the several states, except when
the constitution, treaties, or statutes of the United States otherwise re
quire or provide, shall be regarded as rules of decision in trials at
common law in the courts of the United States where they apply."
Rev. St. § 721. Indeed, the statute, by its exception, declares that
all state laws-be they insolvent laws, or laws prescribing rules of
property, or of any other character-cease to be binding upon the
federal courts whenever the constitution of the United States other
wise requires or provides.

The leading cases have arisen where only the validity of the debt
or's discharge was involved. But the conclusion that until the state
insolvent court has possession, its proceedings cannot aftect the non
resident creditor, follows as conclusively with respect to exemption
from process, or respite, or stay, or any intermediate action. In Hay
del v. Girod, 10 Pet. 283, where the plaintiff, a. resident creditor, had
not been notified, and a respite and stay had been granted and were
pleaded, the court say: "The plaintiff was in no sense made a party
to the proceedings, and, consequently, his rights are in no respect af
fected by them." A fortiori must this be true where, as here, with
reference to a party, the court had no authority to deoree or proceed;
for in Gilman v. Lockwood, 4 Wall. 4.11, the oourt say, "unless in
casell where a citizen of another state voluntarily becomes a party
to the prooeedings, the state tribunal has no jurisdiction of the case."

Many cases have been cited by the counsel for the defendant, but
they cannot avail to shake the settled law as thus explicitly declared
by the supreme tribunal of the land.

There are numerous cases where the settlement of the estates of
i.nsolvent deceased persons has, by the same tribunal, been declared
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to be exclusively vested in the appropriate state courtS. It seems to
me this large class of cases only affirm what is the universal law,
and necessarily so, that the estates of the dead must be settled by
the local mortuary courts, and that this is equally true whether they
be solvent or insolvent. The jurisdiction in thes. cases springs not
from the insolvency, but from the death, and the law which regulates
is not an insolvent law, but a law controlling the administration of
successions.

The case of Bank of Tennessee v. Horn, 17 How. 159, I have care·
fully considered. The point presented and decided seems to have
been that a misdescription of real estate in the schedule of the insolv·
ent debtor did not prevent its passing to the creditors by the cession.
The contest was between a purchaser from the syndic under a sale
ordered by the court of insolvency and those claiming title by a pur
chase under a judgment rendered in the United States circuit court
after the cession. When we observe that the chief justice in giving
the opinion of the court says, "the validity of the insolvent law of
Louisiana has been fully recognized in the case of Peale v. Phipps,
14 How. 368," and further, that that case is placed upon the ground
(page 374) that "while the property remained in the custody and pos
session of one court no other court had the right to interfere with
it," it seems that it should be inferred that in the case of Bank v.
Horn the syndic had possession at the time of the rendition of the
judgment in the circuit court, and prior to any attempt to seize under it.

In. the case presented here the plaintiff is in possession, and both
as respects title and possession his right is absolute but for a right
which, if it exists at all, comes from the inherent force of a state insol
vent law, whillh, unaccompanied by possession, is, as to this plaintiff,
like an extraterritorial bankrupt or insolvent law, and according to
the summary of authorities in Booth v. Clark, 17 How. 322, (decided
at the same term with the case of Horn v. Bank, supra,) gives to the
foreign assignee no title as against local creditors who attach. The
constitution of the United States operates within as well as without
the state which enacts insolvent laws. No state laws in conflict
with it can be rules of property. The doctrine of comity between
the federal and state courts has been constantly extending in recog
nition and clear and rigid enforcement; but the rules of law as ex
pounded in Ogden v. Saunders, supra, are, as it seems to me, un~

changed. In accordance with that case, in this forum at least,
the possession of a foreign citizen under an atttachment must pre
vail against the syndic who claims merely by the declaratory force of
a state insolvent law. A mere declaration in a statute, which is by
the settled adjudications inoperative again!!t a party domiciled as is
the plaintiff, cannot oust this court of administration of the prop
erty, which is, consistently with all the rules of judicial comity, in
its possession.

The rule must be denied.

•
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KUFEKE V • .KEHLOR~l

(Oircuit (Jourt. E. n. Missouri. December 3; 1883.)

•

•
COMMISSION MERCHANTB-ADVANCES-BILL of LADING-INSURANCE.

The consignee of goods, who advances on the faith of the bill of lading an~
insurance certificate attached, can recover from the shipper an amount suffi
cient to reimburse him for the advance, if lhere should be an error in the bill
of lading and insurance certificate, by which the insurance could not be recov.
ered for goods lost in transit.

At Law. Motion for judgment non obstante.
This is a suit for a balance due plaintiff on account of a bill of ex

change drawn on him by defendant and duly paid at maturity. The
case was tried before a jury. 'rrhefactsappeared from the evidence
to be substantially as follows: On the twenty-eighth of November,
1879, in compliance with a promise previously made to an agent of
plaintiff, the defendant consigned to plaintiff at Glasgow, Scotland,
for sale on commission, 750 barrels of fiour,-500 branded "Yours,
Truly," and 250 "Olive Branch." The carrier from St. Louis to
Glasgow was the Merchants' Dispatch Transportation Oompany, which,
on the twenty-sixth of November, 1879, issued its bill of lading, agree·
ing to carry the flour from St. Louis to New York by rail, and from
New York to Glasgow by sailing vessel. At the time the bill of
lading was issued, the n,ame of the particular sailing vessel which
was to carry the flour from New York was not known to the ag~nt of
the Merchants' Dispatch Transportation Oompany in St. Louis, and
it was accordingly agreed between it and the defendant that the car
rier should notify the defendant, through its agent at St. Louis, by
wire from New York, of the name of the vessel, so that the consignor
could insure the flour on board such vessel. The bill of lading re
quired that the flour be delivered to the defendant in good order,
and also contained the words, "Notify Anton Kufeke." Accordingly,
on -the second day of December, 1879, the consignor was notified by
the ageut of the carrier at St. Louis that the flour would go from
New York to Glasgow by the bark Oypres, a sailing vessel, aud that
on the strength of that information the consignor on that day insured
the flour for the voyage as on board that vessel. The defendant
thereupon advised the plaintiff by letter, dated Decem,ber 5, 1878, of
this consignment, and of the name of the vessel by which the flour
would be shipped from New York to Glasgow, and that he had drawn
on him at 60 days' sight, with bill of lading and insurance certificate
attached, for £600. The defendant did draw as stated, the draft be·
ing dated November 28, 1878, indorsing the bill of lading and insur.
ance certificate. The letter of advice, and also the draft and at.
tached documents, reached Glasgow in due time, 80 that on the

lReported by Benj, F. Rex, Esq., of the St. Louis bar. ,
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eighteenth of December, 1878, the plaintiff accepted the draft, of
which he duly advised the defendant. On the second of January
the bark Cypres arrived at the port of Glasgow, but had none of the
flour on board. There was no evidence that plaintiff or defendant
knew of the arrival before May 15, 1879. Plaintiff notified defend
ant of the above fact by a.letter dated May 15, 1879. On the six
teentho£ January, 1879, the steamer State of Georgia arrived at
Glasgow, having on board 259barre18 of the flour, of which the de
fendant had no knowledge. Thereupon the plaintiff paid said draft
and received the flour then on board said steamer, but did not notify
defendant of its arrival by that vessel. On the thirtieth of ~anuary,

1879, the plaintiff learned in Glasgow that the steamer Zanzibar,
having on board the remainder of the flour, was overdue, and on that
day he cabled the fact to defendant, and asked him to insure for the
benefit of all concerned. The Zanzibar sailed from New York about
January 14;1879. This was the first information that defendant had
that the flour did not'go forward by the Cypres.Defendant endeavored
to insure, as requested by the plaintiff, but was unable to do so, as
the Zanzibar was already reported lost. The Zanzibar was lost, as
reported, and the balance of the flour was never d~livered to plain
tiff. Defendant gave no permission to ship by any other vessel than
the Oypres, and did not know of the shipment by another vessel un
til he received the cable dispatch from the plaintiff of January 30,
1879. .

The court directed a verdict for plaintiff, subject to a motion for
judgment non obstante. The def-endant now moves fora judgment
non obstante.

H. E. Mills, for plaintiff.
George M. Stewart, for defendant.
THEAT, J. As intimated at the trial, there is nothing in the facts

shown to take the case out of the general rule. The authorities cited
in defendant's brief establish no doctrine, whereby defendant. could
be relieved of bis liability to plaintiff. The common carrier is liable
to the defendant, and whether the plaintiff could, under some contin
gencies, have maintained an action against the carrier does not change
the aspects of this case. Primarily, the defendant was bound to
respond to the plaintiff; and the plaintiff had the right to rely on
the accuracy of the papers forwarded by defendant on the faith of
which the draft was accepted and paid. What was done by plaintiff
on receipt of some portion of the shipment in the Georgia, and in
cabling news concerning the Zanzibar, did not change the obli~ations

or contract, but was merely for defendant's benefit, of which he can·
not be heard to complain. The general rule is based on Bound prin.
oiples and should be enforced. Resort to commercial paper in foreign
ordomestio commerce carries therewith what the law.merchant exa.cts.
A bill of exchange, with bill of lading and an insurance certificate
annexed, does not compel the acceptor of the hill to rely for reim-
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bursement on false bills of lading and certificates without recourse
upon the drawer. True, the acceptor having received the bill of lad
ing and acting as consignee, must do what the rules of agency re
quire as to the receipt and sale of the shipments actually made as des
ignated. In this case the bill of lading did not cover the shipment,
and as to the certificate of insurance, the plaintiff had nothing to do,
-that is, he was not bound to insure,-,..-for the flour went forward on
defendant's account, to whom, in the event of loss, the insurance
money would have gone, or been applied on his draft.

The motion is overruled, and judgment will be entered according
to the verdict.

KROPFF V. PaTH.

(Oircuit (Jourt, D. New Jersey. December 11, 1883,)

DEATH 011' PLAINTIFlI'-REv. ST. § 955-FOREIGN ADMINISTRATOR CONTINUING
SUIT.

Under the provisions of section 955 of the Hevised Statutes of the United
States, when an alien sues in the circuit court and dies, the suit cannot he con
tinued to final judgment by his executor or administrator, unless such execu
tor or administrator has taken out letters testamentary or of administration on
the estate in the state where the suit is brought.

In Debt.
A. Q. Keasbey et Sons, for plaintitt.
Sheppard et Lentz, for defendant.
NIXON, J. This is a personal action at law, brought by an alien

against a citizen. On October 26, 1883, the death of the plaintiff
was suggested upon the record, and an order entered that the suit
proceed to final judgment in the name of his executor. A motion is
now made to vacate said order as improvidently entered.

The executor of the deceased plaintiff is an alien, residing in the
same country as the testator, to-wit, at Nordhausen, in the empire
of Germany. There have been no letters testamentary or of admin
istration on the estate taken out in New Jersey. It is well settled
that such a person, whether administrator or executor, cannot begin
a suit in the courts of the United States to enforce an obligation due
his intestato or testator. See Dixon's Ex'rs v. Ramsay's Ex'rs, 3
Crancb, 319; Noonan v. Bradley, 9 Wall. 394. The counsel for the
plaintiff concedes this, but claims that, under the provisions of sec
tion 955 of the Revised Statutes, when an alien sues and dies the
suit may be continued to final judgment by his executor, whether for
eign or resident. That section, which is section 31 of the judiciary
act, was doubtless enacted to avoid the inconvenience of the com
mon-law rule that all actions, personal as well as real, abated by the
dea.th of either of 'the parties before judgment. It expressly saves
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all personal suits from abatement in cases when the cause of action
survives by law. But it would be anomalous to allow a person to
continue a suit which he is not authorized to begin. It is a more
reasonable construction of the section to hold that when congress an
thorized the continuance of a pending suit in the name of the execu
tor or administrator, it meant to refer to an executor or administra
tor who was competent to begin the action.

The present suit is saved from abatement by the statute. The
death of the alien plaintiff suspends further proceedings until an
other lawful plaintiff be substituted. The order is vacated, but the
personal representative of the plaintiff is allowed a reasonable time,
to-wit, 60 days, in which to procure in New Jersey letters testament
ary or of administration.

EGGLESTON and others v. CENTENNIAL MUT. L. ASS'N OF IOWA. l

(Oircuit Oourt, E. D. Mi88ouri. December 3, 1883.)

INSURANCE-MUTUAL ASSOCIATION POLICy-CONTRACT AS TO ENFORCEMENT.
Where a clause of a policy issued by a mutual insurance company provided

that the only action maintainable on the policy should be to compel the asso
ciation to levy the assessments agreed upon, and that if a levy were ordered by
the court the association should only be liable for the sum collected, held that
the provision was valid, and that the only mode of enforcing the policy in the
11rst instance was by proceediugs in chancery.

IJuedera' Ea;'r v. Bartford L. II; A. Ina. 00. 12 FED. REP. 465, distinguished.

At Law. Suit upon a policy of insurance issued by defendant.
Motion to strike out that part of defendant's answer in which it
pleads in bar of the action the following clause of the policy sued on,
viz.: "The only action maintainable on this policy shall be to compel
the association to levy the assessments herein agreed upon, and if a
levy is ordered by the court, the association shall be liable under this
policy only for the sum collected under an assessment so made."
The other material facts are sufficiently stated in the opinion. For
opinion on demurrer to the petition see 18 FED. REP. 14.

George. D. Reynolds, for plaintiffs.
(1) The elause set up as a bar is void, as an attempt to oust the

courts of law of all jurisdiction, and as an attempt by contract to
control the courts of law in applying a remedy for the breach of the
obligations of the contract. Cooley, Const. Lim. (3d. Ed.) §§ 28~,

861; 1 Story, Eq. JUl'. § 670; 2 Story, Eq. Jur. § 1457; Stephenson v.
Piscataqua F. wM. Ins. 00. 54 Me. 55, and cases there cited; Sohol
lenberger v. Pkwnix Ins. 00. 6 Reporter, 43; Yeomans f. Girard F. <f:

JReported by Benj. F. Rex, Esq., of the St. Louis bar.
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M. Ins. Co. 5 Ins. Law J. 858; Smith v. Lloyd, 26 Beav. 507; Trott
v. City Ins. Co. 1 Cliff. 439; Millaadon v. Atlantic Ins. Co. 8 La. 557;
Nute v. Hamilton' M1J,t.lns. Co. 6 Gray, 174; Cobb v. New. Eng. M. M.
Ins. Co. Id. 192; Amesbury v. Bowditch M. F. Ins. Go. Id. 596: Allegro
v. Ins. Go. 6 Har. & J. (Md.) 413.

(2) The condition at most is a collateral condition, not a condition
precedent. Cases supra; also, U. S. v. Robeson, 9 Pet. 326; Dawson v.
Fitzgemld, 24 W. R. 773, (also 3 Cent. Law J. 477;) Scott v. Avery,
5 H. L. CaB. 811.

(3) A plea setting up an agreement to arbitrate is bad in an action
at law. T8cheider v. Biddle, 4 Dill. 55. See, further, Liverpool, L.
et G. In8. Co.v. Creighton, 51 Ga. 95: Kill v. Hollister, 1 Wils. 129:
Goldstone v. Osborn, 2 Car. & P. 550; Roper v. Lendon, 28 Law J.
Q. B. 260; Alexander v. Campbell, 4-1 Law. J. Ch. 478; Robinson v.
George's Ins. Co. 17 Me. 131; 7'obey v. Co. of Bristol, 3 Story, C. C.
800.

(4) In a case like this, where the company refuses to make an as·
sessment, the amount of recovery is the maximum amount named in
the certificate. Lueders' Ex'r v. Hartford L. et'A. Ins. Co. 12 FED.
REP. 471. 1\~d the averments are made in the. aIJleuded petition
sufficiently distinct to bring it within the rule announced in Curtis v.
M. B; ·L. Co~ 48.Conn. 98.

(5) The pro~pectusis a part of the policy and both are to be construed
together. Bliss, Life Ins. §§ 397-4QO; May, Ins. §§~55, 356: Ruse
v. Mut. L. Ins. Co. 24 N. Y. 653; Cent. Ry. Co. v. Kisch, L. R.2 H.
L. Cas. 99; Wheelton v. Hardisty, 8 El. & Bl. 282; Wood v. Dwarris,
11 Exch. 493. ,

Davis & Davis and Newman et Blake, for defendant.
TREAT, J. A motion has been filed to strikeout parts of the answer

to this amended petition, which motion raises the same question here
tofore decided, varied, it is contended, by new averments. It is
stated in the amended petition that defendant "guarantied" payment
of the maximum stated in the policy; but there is nothing to sustain
such anallegation; indeed, the whole tenor and spope of the policy
is to the contrary. It is further averred that the defendant refused,
as agreed,to make, the stipulated assessmen,tB on policy-holders,
whereby it l;>ecame liable for the maximum aInount,.despite the posi
tive terms of the contract; and liab~e also, in an action at law, regard
less of the express agreement that resort shou14 be had only to pro
ceedings in equity to enforce assessments. In deciding the demurrer
to the original petition, leave was given to the plltintiff to file a bill
to compel an a,Ssassment; but, instead of filing a bill for that purpose,
he has filed a~"amendedpetition at law, which le~ve8 the case juat as
it was before, SO far as legal prop?sitions are i.nvo1yea. The contract
of insurance waspecl;llial', as under :its terms the -respective persons
insured were bound to contribute to death losses according to the
shifting provisions mentioned : and the defendant bound i~elfmerely
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to pay over what should be assessed and" collected-nothingniote:;
and to make it certain and definite· that its obligation was not to ex
tend further, it was expressly agreed that it should be liable only to
the stipulated proceedings in equity.

It is contended that the restrictive clause as to the remedy is void,
and many cases are cited in support thereof, supposed to be analo
gous. That question was previously before this court and involved in
its decision on the demurrer, wherein ail adverse conclusion was
reached; from which there in no reason to depart. Indeed, if the
subject were driven to a full analysis it would appear that a different
conclusion would involve many strange absurdities. The parties
agreed, one with the other, to many rules for determining their re
Rpective obligations and liabilities, dependent on the number of per
sons assured, the amounts for which they were respectively assured,
Uk;., and to make sure as to the obligations of the defendant, and the
means of enforcing the same in the only just, feasible,and equitable
manner, stipulated that only a SUIt in equity should be resorted to.
How else could it be ascertained what was done to the plaintiffs? An
assessment must be made, dependent on the shifting conditions men
tioned in the policy, collections enforced, etc.; defendant being liable
only for the amount of assessments collected. It did not agree·to pay
any fixed sum, but merely to pay the amount collected from assess
ments, not exce8ding the sum limited; and therefore provided for ap
propriate proceedings in equity to adjust the dispute, if any, between
the parties. It is not for the court to comment on the wisdom or
folly of such contracts. If parties choose to enter into them, they are
bound by their terms, in the absence of fraud, unless they are contra
bonos mores. There is notlling shown to .void the agreement the par
ties voluntarily entered into, and hence this court adheres to the de
cision heretofore made in. this easel viz., that redress must be sought
in equity alone.,

The views of this court in a case somewhat like that under consid·
eration were limited, and suggestively; in the published opinion then
given. Lueders' Ex'r v. Hartford L. it A. Ins. 00. 12 FED. REP. 465.
It is not held that there may not be cases where resort can be had
to a common-law remedy under contracts like that in question, but it
is held, as expressed on demurrer in this case, that the clause in the
contract as to the mode of ascertaining the rights of the parties is
obligatory, (18 FED. REP. 14,) with the. possible exceptions suggested.

Suppose there was not a valid defense, as in the Lueders Oase, and
it was ascertained that a mortuary loss had occurred, b()w could the
amount to' be recovered be ascertained? It was hinted that under
the facts andpircumstances of that case certain rules might obtain;
but there was no questioli'there raised ~s to a contract limitation with
respect to thE! niQde of ascertaining tb~ amount of'the liability. The
mode prescribe'd' in this case by tbecontract between the parties, con~
sideX'ing their relations tQ each other,. was the· most practicable and
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equitable that could be adopted, and does not fall within any of the
prohibitory rules stated in the many cases cited, as to ousting courtB
of jurisdiction, and enforcing or refusing to enforce agreements for
arbitration. The answer sets up as a defense the clause in the con
tract commented upon, which this court has heretofore held, and still
holds, to be a valid defense to this action at law.

The motion to strike out is overruled, and the plaintiff left, as here
tofore held, to the remedy in equity to which he agreed sole resort
should be had.

MCCRARY, J., concurs.

BLAKE and others v. HAWKINS and others.'

(Circuit (Jourt, E. D. North Oarolina. November Term. 1883.)

1. CLERK-AGENT OF THE LAW.
Where money is paid to a clerk, under a judgment of court, he receives it,

not as the .agent of either party, but as the agent of the law.
2. JUDGMENT-ORDER OF OOURT.

A judgment is an order of court, within the meaning of section 828 of the
Revised Statutes of the United States.

3. CLERK'S COMMISSIONS- COSTs-REV. ST. § 828.
A clerk who receives, keeps, and pays out money under a jUdgment is enti

tled to a commission of 1 per cent. on the amount so received, (Rev. St. § 828,)
to be paid by the defendant as part of the costs.

At June term, 1883, the complainants recovered a judgment against
the defendants for $29,355, and costs. Thereupon, before an execu
tion was issued, the defendants paid into the clerk's office the amount
of the judgment and costs, except a commission of 1 per cent., which
the clerk claimed under Rev•.st. § 828; the defendants denying the
right of the clerk to any commission, and claiming that, in any view,
they were not liable for it.

E. G. Haywood, D. G. Fowle, Reade, Busbee et Busbee, Hinsdale If
Devereux, for complainants.

Merriman et Fuller, for defendants.
SEYMOUR, J. At June term a final judgment was rendered in the

above case in favor of the plaintiffs and against the defendants. The
defendants have paid the amount of the judgment to the clerk of
this court, who has paid said amount to the plaintiffs; reserving,
however, the question of his commissions, and the amount claimed
by him, $293.55, which is retained by the plaintiff's attorneys, to
await the 4eoision of this cOij.rt upon the question whether these
commissions ought to be paid out of the recovery, or by the de.

I Reported by JohnW. Hinsdale. Esq., of the Haleigh, N. 0., bar.



BOEMER ~ HEADLEY. 205

fendants. The question depends upon the construction to be put by
the court upon section 828 of the Revised Statutes. The clause of
the section in controversy reads:

.. Clerk's Fees. * * * For receiving, keeping, and paying out money,
in pursuance of any statute or order of court, one per centum on the amount
so received, kept, and paid."

There is no question but that the clerk received, kept, and paid out
the sum upon which he claims his 1 per cent. It is, however, con
tended by the defendants that he did not do so "in pursuance of any
statute or order of the court." The controversy depends upon whether
or not the clerk received the money under an order of this court.
This seems too plain for discussion. The order of the court was its
judgment. That was, that the defendants pay to the plaintiffs the
amount to which they were entitled. It was under that order that the
defendants paid the sum recovered to the clerk. They might have
awaited an execution, or, if the money were in the hands of a trus
tee or officer who would be controlled by the order of the court, an or
der directing such officer or trustee to pay as should be ordered. But
it was safe for them to pay the clerk. The judgment and his official
bond, one or both, were their protection. Had there been no "order
of the court," they could not have safely paid him. He would have
been only their agent, or the agent of the plaintiffs. The judgment
under which, and under which alone, they paid the money, made him
the agent of the law, and threw around the payment the security of
the bond which the statute requires. If the clerk had failed to pay
the amount of the judgment to the plaintiffs, it could not have been
again collected from the defendants.

The question, then, becomes simply one of who shall pay the costs.
That has been already determined; the costs, which include those of
the execution, Or whatever means ·6f collecting the amount of the judg
ment take its place, must be paid by the defendants. This opinion
has the support of that of Judge DILLON in the eighth circuit, (In'1'e
Goodrich, 4: Dill. 230,) and of Judge DICK in the fourth circuit,
(Kitchen v. Woodfin, 1 Hughes, 340.) If the amount paid is not suf
ficient to satisfy the decree and the commissions of the clerk, the
,judgment opens to include such commissions. Pel/tonv. Bt'ooke, 3
Oranch, 92; Kitchen v. Woodfin, 8Up'1'a.

ROEMER v. HEADLEY.

(Oirouit Oourt, D. New Jer.ey. December 111, 18SS.)

PATENTS I'OB I1ivlmTIONS-ANTIQIPATIO:ft'-PU'BLIO USJIl-IliJ'lUNGEMBlft'.
Letters patent No. 208,G41, grante<tto William Roemer, October 1,181.8, tor

.. imprQvement in locks for satchels," held valid, and infringed by the 10ok-cBse
sold by defendant. ,"
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In Equity. On bill, etc. '
F. C. Lowth01:P, J1'~, for GOD;lplamant.
A. Q. Keasbey ci: Sons, for defendant.

. NIXON, J. '1'he bill is filed against the defendant for infringing
letters patent No. 208,541, granted to complainant, October 1, 1878,
for "improvement in locks for satchels." The answer denies (1) the
infringement, and (2) that the complainant was the original and first
inventor of the improvements claimed in said letters patent. The
patentee, in his specification, states that the principal object of the
invention is to reduce the expense of the lock-case, and to render the
same more practical inform and construction, and that it consists
principally informing the body of the lock-case into open ends, and
in combining the same with cast blocks or end-pieces, which are sep
arately made.

(1) A satchel marked Exhibit D, for complainant, was produced,
and also a witness who swore that he pnrchased the same atdef~nd
ant's store in Broadway, New York; The slightest inspection shows
that the lock-case thereon infringes the claims of the complainant's
patent. (2) A number of exhibits are put in by the.,defendant to
prove'that the claims of the complainant's patent. were anticipated.

After a eareful examination of these I deem it necessary to advert
to only two of them, to-wit, Exhibit D 1 and Exhibit D 3. There
is nothing in thepMent sued on which is not fairly embraced in
these, and if the defendant has shown that they were in public use
before the date of the complainant's invention, the patent must be:
held void for .want of novelty. The testimony is very meager. The
defendant offered only one witness to prove their prior use. Charles
Kupper testified that ,be .was a manufacturer of bag frames and locks;
that he had made locks like Exhibit D 3, and had sold them to de
fendant; that the first he sold to' him was on March 31, 1878, and
that the first he ever made was a month or two before Christmas, in
tbe year 1877.·

.Wben4sked about locks like E~hibit D 1, he replied': "I made
them a long time. after Exhibit D 3~ but I cannot say when."
, There was no other testimony on the subject of public prior use.
Thecompl(1ljnant's patent was issued October 1,1878.· He was called
to prove the date of his inventioDjand was asked':

Question. .. When did you first conceive this lock in its present practical
form?" Answer." I made the invention in the early part of 1876, but made
the first model in JanuaQ', 1878, after which loonstrllcted the lock. My idea
was to make a lock that would, when finished, resemble a lock I invented a
few months before, and which I would be, able to make of cheaper material."
Q. "Was that model of which you speak similar to the lock patented by you?"
A. "It was tb:ella\ll~ tWng"~ ,

Such a;rehilJs;~aiementf!.andbis Qnly"statements, on the Bubject.
Theya.re notcleln',· hu'ttheyah()w,that the. invention' antedates the·
'proof of the time of any prior UBe'. ,There was no ciross~examinfl.tion
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of the witness, and astbe defendant seems willing to accept th-e itc!'"
count of this date. without question, the court will do the same. :

It must be held tbat .the complainant was the first and original
inventor of the improvement8~laimedin this patent. Lilt jherebe
entered a decree for an injunction and an aCCOLlQ.t.

THIll ULLOOK.

(Dlnrict Oo'Url.D. Oregon. February 7, 1884.)•.

1. OP'P'ER OJ' PILOT SERVICE .BY SIGNAL.
The pilot commissioners of Oregon, under the pilot ~ct of 1882; are 8nthorbJild

and required to declare 1>1 rule what shall constitute a valid offer. of pilot!setV'
ice on the Columbia river bar RiM grounds, by a signal addressed to ,the eye,
and in so doin'g may prescribe the distance within which such signal must be
made from the vessel signaled. . !

J. SIGNAL FOR AN OFFER OF PILOT SERVICE. !
The statute of the United Sta.tes does not, PMs~r11)eAny sigllal to, be used, On

a pilot boat in making an offer of pilot ,service; &l).,d tlle light required by sec
tion 4233 of the Revised Stlltutes,to be carried bya sailing pilot vessel at
night, is only used to prevent collision and hiddentally to give notice 'of ·the
character of such craft ; but the u~ualsign~lby which an offer of, pilo,tservice
is made, is the jack set at,the mam,truck lD the day-time, and" Bare-ups" at
night, and this jack is usually the enSign of the country in which the service' is
.offered. ,In the United States it.is ,,a , blue l1a,gchargedwitha star for every
state then in the Union, and called the "Union Jack." ,

·S. THE TERM" STATE" CoNSTRUED TO INOLUDE A ,,'TERRr,rORV/,J
, The term" state" in the act of March 2,1837, (5 St. 153; section 4236, Rev.

St. ,J re~ulllting the taking of' pilots.on a water forming thl!' bOlllldary between
two states, constr~ed to include au oJ:ganized "territorr" of the United I:ltat~.

In Admiralty.
Frederick R. Strqng, for libela~t.. "
Erasmus D. Shattuck and Jlobert 1,J. McKee, for cllJimant.
DEADY, J. The libelant, G-eorge, W. Wood, of the ,pilQtschooner

.J. C. Cozzens,bringst~is suit to erifor~e a claim Jor pilotage a.gai~~t

the British bark Ullockof $76, gr~rwing out of an o1.fer ,to .pilotsaid
,bark.in and over the Columbia river bar on Maa'ch 2;4, lS8~, arid a
refusal to receive the same by the master and cla~maIlt,4lexandet

.8wietoslawski. It appears ~hat tl;J.e alleged offer was ~a.d,a bet~een

,4 and 5 o'clqck in the afternooJl;, at a distanceofBq~e,.~~19j~esfrom

;thebar, and consisted ~n the schooner's, setting her jack ,aH~~ ~~in
truck until dark, when she set her mast headlight and burne~:Itl~):~

ups" over the side. '1,'he bark was.. app,rqaching the 1\~r,)u()m·the
south-,,:est. The sch09ner,which:wa~'lyjllg~'b ,noJ.;th,.west,of .tA~ l)~~,

,·on obser~ing her, ran.down b~fo~e the winaacro.s~ the cot1.rse~p(t~e
bark. ,The, bark. paid no atte,n~ioPito th~ sehopner, b,utckElpt. ,op. ,l,l~
'~our~~ a~out E, N. ,E., unti~h,alf-p~st 7 ,(fcloek, wffen,~h,e h,'!4t~e

.Cape ;~~:nC?C~ !ig4t~nihe:r po~t q9~,,~,J;l.4wa~:Pllil.ep: ;~b,YijtB6r~t~Al·
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tug Brenham and took therefrom a pilot. The schooner, in her run
down the coast, passed astern of the bark, and then jibed sails and
followed her. Between 9 and 10 o'clock the bark tacked and stood
off shore, and soon after met the schooner with the libelant on board,
who offered his services as pilot, which were declined by the pilot on
board, the master bein~ below.

In the testimony of the crews of the bark and schooner there is the
usual amount of flat contradiction concerning the disputed circum
stances of the case. The libelant swears that when the fog lifted
and he first sighted the bark she was in plain sight, and not more
than two or three miles' distant, when he put the schooner before the
wind and mad.e sail to cut her off, and that when he came within a
mile of her he expected the bark to lie to until he could go aboard,
but that she kept on her course, and the schooner had to jibe her sails
to follow, whereby the latter fell astern, and that thereafter he kept
within from one to three-quarters of a mile of the ,bark until they
met. The master of the bark swears that when he first sighted the
schooner she was seven or eight miles away, and when night set in
she was still four or five miles distant, and he did not see her after
wards until they met as above stated. But the master admits that
he saw the schooner, and that he knew she was a pilot-boat from the
flag at her mainmast, and that he did not lie to or signal for a pilot
because he did not know certainly how far he was from the bar, and
he did not want to take a pilot so far out as to incur the payment of
"distance" or "off-shore" pilotage.

It is admitted that the master of the Ullock had been in the river
four times; that the Cozzens is the only pilot-schooner that had been
on the bar for about two years before this time; and that she put a
pilot on the Ullock under the same master in 1882; that the libelant
was a duly-qualified bar-pilot under the laws of Oregon; and that the
pilot from the tug who brought in the bark was a duly-qualified one
under the laws of Washington territory. .

By section 30 of the Oregon "pilot act of 1882" (Sess. Laws 20) it
is pz:ovided that "the pilot who first speaks a vessel ... • ... or
duly offers his services thereto, as a pilot, on or without the bar pilot
~l'ound. is entitled to pilot such vessel over the same;" but the mas
ter may decline the offer, in which case he shall pay, if inward-bound,
full pilotage. And section 84 provides that the pilot commissioners
"must declare by rure what constitues a speaking of a vessel or an
offer of pilot service on the bar pilot grounds," within the meaning of
the act.

By rule 9, adopted by the commissioners in pursuance of this au
th<;>rity, on November 17, 1882, it is provided that "the term, 'speak.
ing a vessel for pilot service: shall be construed to mean either by
the usual form of hailing, or, if out of hailing distance, and within
one·half mile, then the usual code of signal shall be made use of,"
This rule preserves the distinction that is made in the pilot act be-
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tween "speaking" or "hailing" a vessel and a mere "offer" of pilot
. service. The former implies that the parties are within speaking dis
.tance, and can only be done by word of month, supplemented, it may
be, by some such device for projecting the sonnd of the voice 8S a
speaking trumpet, or even personal gesticulation. Com. v. Ricketson,
5 Mete. 412; 2 Pars. Shipp. & Adm. 109. But an "offer" of pilot
service may also be made by some arbitrary but established sign or
demonstration, made from beyond ear-shot and addressed exclusively
to the eye. And this offer, according to the rule, must be made with
"the usual code of signal," whatever that is.

It is unfortunate that the commissioners did not declare definitely
what signal oonstitutes an offer of pilotage, as required by the act.
Declaring that the offer should be made by "the usual code of signal"
has thrown no light on the subject, and may be darkened it. The
expert witnesses, including one of the commissioners, do not seem
to be very olear as to what this "usual oode of signal" is; though
the apparent confusion in their testimony may arise from the want
of knowledge on the part of counsel who examined them. For
instance, the commissioner having testified that an offer .of service
was customarily made by the pilot-boat putting her "head down to
ward the ship and showing her blue flag," her numberbeiug on her
mainsail, "and Itt night by burning It flare," oounsel for the liabelant
said: "Then I understand you to mean the use of the usual signals
prescribed by the Revised Statutes of the United States to be used on
board pilot-boats?" to whioh the witness answered, "Yes." N/?w,
there are no signals prescribed by the statutes of the United States
for the use of pilot-boats in making an offer of pilot servioes, nor had
the witness in any way indicated that that was what he meant when
he said that the pilot-boat must "show her blue flag." The question
was based upon an erroneous assumption, both as to the statute and
the previous statement of the witness, while the answer was appar~
ently made upon a total misapprehension of both.

The rule assumes that there is a usual and well-understood signal
by which a pilot-boat can make an offer of pilot service to a vessel
not within hailing distance and be understood. But whet,her that
signal is known throughout the civilized world, or whether its use is
confined to this ooast, or even this port, does not clearlyappear from
the evidenoe, or at all from the rule. But this is a subject COncern
ing which I think the court may supplement the evidence by its judi
cial knowledge. And, first, the use of the word "code" in the rules
is misleading. I think there is no "code" of pilot signals; although
there may be, and doubtless is, a signal for "8. pilot wanted" in the
international code of signals, or that of any country. The usual sig
nal by which an offer of pilot service is made in the day-time is a
flag at the masthead. This, of course, will be the flag of the coun
try in which the offer is made, or that modification or portion of it
called the "Jack," In the United States it is a blue flag charged

v.19,no.8-14
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with a. star for every state in the Union, and called £he "Union Jack:'
By section 4:233, subd.H, Rev. St., a sailing pilot-vessel is reo

quired to carry a white light at her mast-head during the night, and
"exhibit a. flare.up light every fifteen minutes." But neither of these
lights, thus required to be carried, are signals that indicate an offer
of pilot service, for they must be carried although all the pilots
on the boat have been distributed. Evidently the statute requires
these lights to be burned for the purpose of making known the where
abouts and character ·of the boat in order to prevent collision, and in·
cidentally to advise anyone in need of or desiring the service of a
pilot where to apply•. But the burning of "flare-ups," or a flashing
light, over the side of the boat, a.t short intervals, is also the cus
tomary method of making an offer of pilot service at night. It fol
lows that the libelant made a proper tender of hisservioe as a
pilot to the Ullock, both in the day-time and after night, provided he
did so within the distance prescribed by the ninth pilot rule. With
out saying so directly, the neccessary effect of this rule seems to be
to require that an offer of pilot service made otherwise than by hail
ing, as by signal, shaU be made within a half~mile of the vessel sig
naled.

Counsel for the libelant contends, however, that the power of the
commissioners does not extend to prescribing the distance within which
such offer must be made. But in my judgment it does; and for man
iiest reasons. They are expressly authorized and required to declare
w4at shall oonstitute a valid offer of pilot service;' and when this may
be done by a signal, as by setting Ji blue flag at the main-truck, the
distance at which the pilot.boat; is from the vessel signaled isa mate~

rial element in the transaction. And, first, it ought not to be sofar
away as to leave any room for dispute as to whether the signal was
made or seen; and, second, It vessel ought not to be compelled to wait
for a pilot from a boat that signals her a great way off, when, in all
probability, she can get one much sooner and nearer in shore if she is
allowed. to proceed on her way. And whitt distance is suitable and
convenient for both the party making and receiving the signal is a
matter committed by the pilot aot to the judgment of the commis·
sioners. It is urged that a half .mile is a very short limit, and that it
might well be a mile or two. But the commissioners are prooably
better judges of this matter than counsel; and if it is thought they
have erred in this respect they must be asked to correct it. It is not
in the power of the court to disregard or modify their action thereabout.

As to whether the offer of the libelant was made within a half
tuile of the Ullock, the "testimony of the two crews is widely divergent.
The reason given by the master ·of the Ullockfol' declining the offer
is evidently not ingenuous, and ought to have 8()meeffect upon his
general credibility. He says that he preferred: to take a pilot from
the sohooner, because he knew the charges were less than those of
the tug pilots; and at the same time, as a reatson for not takingthia
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cheaper one whenit~wasoffered him, he says that he did not want
to take a pilot so far from the bar and thereby incur. the additional
expense of "distance" or "off-shore" pilotage. But he knew very
well that there is no such thing as "distance"or "off-shore" pilotage
at the mouth of the Columbia river, and that the charge for piloting
a vessel in and over the bar is all one, whether the pilotboards her
at the outermost buoy or at any distance beyond. He had run his
reckoning for th~ Columbia river, and been unable to take an obser
vation for some days on account of the fog, and would naturally be
glad to avail himself of the services of the first pilot that offered,
unless thera wa.s some special and cogent rea.son to the.contrary. It
is certain that the reasona8signed was not the true- one. And prob
ably the fact is tha.t the master really desired to take a pilot from the
tug so as to facilitate a .deal for towage, which is.a muc!). weightier
matter than the cost of pilotage. But I doubt, even on the evidence
of the libelant and others of the crew of the schooner, if she was
ever within Ii half mile of the Ullock on that occasion before the pilot
of the tug boarded her. The burden of proof in this respect is on
the libelant; and he cannot prevail unl~ss it appears from the evi
derice .that his offer was made to the Ullock-within the legal distance.
The strongest statement which the libelapt is. willing to make OD

this point is that he was within from one to three-qua.rters of a mile
of the Ullock; and this being taken as it should be most strongly
against himself, amounts to no more than that he was within three
quarters of a mile of said vessel.

But there is another point ma,de in the case by the claimant, upon
Which, I think, the decision must be against the libelant. By the act
of March 2, 1837, (5. St. 153; section 4236, Rev. St.,) it is provided
that "the master of any vessel coming in or going out of any port
situate upon waters which. are the boundary between two states, may
employ any pilot duly licensed or authorized by the laws of either of
the states bounded: on such waters to pilot the vessel to or from such
port." This act was passed, as 'is well known, on account of the con
flicting legislation and the 8trifebetweenNew York and New Jersey
and their pilots, for the pilotage of vessels entering the Hudson river
and bound to. New York01'-other. ports therMn. It may be admitted
that the Columbia river is not a boundary between two "states" iIi
the sense in which' the word isuBed in the constitution, but it is the
boundary between one such state and an organized territory of the
United States. The case is within the mischief intended to be reme
died by the act of 1837. The subject is WOolly within the power of
congres!'l, and it may apply the 'rule cont~ined. in the .a.ct-.to the ca.se
of a w.ater forming the boundary between a state and ,territory, as
weHas between two states of this Union. The territoryfYfWashing
ton is' an organized political body,-a state in the general and un
qualified sense of the word,-with power to legislate on all:l'ightfnl
s.ubjecta of .legislation."exceptas .otherwiae pro,v~~d: an itBconstitu~
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tion, one of which is pilots and pilotage on the Columbia river bar.
The Panama, 1 Deady, 31. True, this power is derived for the time
being from congress. But the power of a state of the Union to legis.
late on this subject only exists until congress sees proper to exercise
it. There being no constitutional limitation upon the power of con
gress in this respect, and it having the same right to regulate the
taking of a pilot on a water that forms the boundary between a state
and territory as it has between two states proper, I think the word
"state" in the act of 1837 ought to be construed to include any orga
nized body politic or community within the territorial jurisdiction of
the United States, having the power to legislate on the subject of pi.
lots and pilotage on a water forming a boundary between itself and a
state of this Union.

In the case of The Panama, Bupra, in speaking of this act in 1861,
I said:

"Whether the word •state' as used in this act should be construed so as to
include a territory, is a question not free from doubt. The case is within
the mischief intended to be remedied by the act, and, it seems to me, might
be held to come within its spirit and purview, without any violation of princi
ple. I do not think it comes within the reasoning or considerations that con
trolled the court in Hepburn v. Ellzey, 2 Ci.'anch, 445, in which it was held
that under the judiciary act, giving the national courts jurisdiction of con
troversies between citizens of different states, that a citizen of the District
of Columbia could not sue in such courts as a citizen of a state, because such
District was not a member of the Union."

The ruling in Hepburn v. Ellzey, supra, was afterwards applied in
New OrleanB v. Winter, 1 Wheat. 91, to the case of a territory, when
it was said that although the district and the territory are both states,
-political sooieties,-in the larger and primary sense of the word,
neither of them is such in the sense in which the term is used in the
constitution, in the grant of judicial power to the national govern
ment on account of the citizenship or residence of the parties to a
controversy, when it is understood to comprehend only "members of
the American confederacy." In Barney v. Baltimore, 6 Wall. 287,
these rulings were followed without question, upon the principle of
Bta·re decisis.

In Watson v. Brooks, 8 Sawy, 321, [So C.18 FED. REP. 540,] it was
said even of this oonstruotion:

"It is very doubtful if this ruling would now be made if the question was
one of first impression; and it is to be hoped it may yet be reviewed and
overthrown. By it, and, upon a narrow and technical construction of the
word •state,' unsupportedby any argument worthy of the able and dis,tin
guished judge who announced the opinion of the court, the large and growing
population of American citizens resident in the District of Columbia and the
eigllt territories of the United States are deprived of privileges accorded to
all other American citizens, as well' as aliens, of going into the national
courts when obliged to &Ssert or defend their legal rights away from home."

But the special reason for this narrow construction of the word
"!ltste" does not apply in this Ollose. Congress had the power to ex.
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tend the act of 1837 over a water constituting the boundary between
the state of Oregon and the territory of Washington. The language
actually used in the act may reasonably be construed so as to accom
plish this object; and the case is within the mischief intended to be
remedied thereby. The master of the Ullock being then entitled,
upon this construction of the law, to take a pilot from either Oregon
or Washington, without reference to which made the first offer of his
services, the libelant is not entitled to recover as for an offer and
refusal of pilot services, even though such offer was duly made.

There must be a decree dismissing the libel, and for costs to the
claimant.

THE SOOTS GREYS V. THE SANTIAGO DB CUBA.·

THE SANTIAGO DE CUBA v.- THE SOOTS GREYS.·

(Oireuit Court, E. D. Penn811ZfJania. October SO, 1883.)

1. COLUSION-MEETING 01' VESSELS IN NARROW CHANNEL-LIGHT AND IlEAVY
STEAMERS-DuTY ARISING lI'ROM SPECIAL OmCUMsTANCES.

Where, in a narrow, dangerous channel, a light steamer stemming the tide,
having her movements oomt>Jetely under command, observed a steamer of
greater draught, deeplv laden, coining with the tide, it was the duty of the
light steamer to slow down or stop until the positions and courses of each
should become known.

2. CROSSING CoURSES-MANEUVER IN ExTREMIS.
The light steamer having failed to do either, but having ported her helm

and attempted to run across the track. of the heavy vessel, when the vessels
were in dangerous proximity and the heavy vessel near a shoal, in consequence
of which maneuver a collision occU{l'ed. the light vessel was in fault.

In Admiralty.
Appeal from the decree of the district court sustaining the libel of

the Scots Greys, and disniissing the libel of the Santiago de Cuba.
The facts are set forth in the foll0'Ying opinion, and -also in the report
of the same case in the district court, 5 FED. REP. 869.

Curtis Tilton and Henry Flanders, for the Scots Greys.
John G. Johnson, for the Santiago de Cuba.
MoKENNAN. J. These are croBs~Hbels. in which the district court

adjudged the Santiago de Cuba In fault, in a collision between her
and the Scots Greys, and decreed damages against her accordingly.
The evidence touching the position, course. and government of the
vessels hefore and about the time of the collision is of unusual vol
ume. and 'consists chiefly of the testimony of the -officers and 'cr~ws of
the respective vessels. Hence, as is almost always the ease undeJ,' such
circumstances, it is conflicting and contradictory, and any attempt. to

lReported by Albert B. Guilbert, Esq.• of the Philadelphia bar.
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reconcile it would not advance the decision of the case. It can only
be dealt with by adopting such conclusions of fact of material import
as may seem to be supported by a preponderance of the probabilities
of their truth.

FINDING OF FAOTS.

(1) About midday on the nineteenth of Juty, 1879, a collision oc
curred between the steamer Scots Greys and the steamer Santiago de
Cuba, in the Delaware river, a short distance above the Horseshoe
buoy, on the western side of the channel, by which considerable in
jury was caused to both vessels.

(2) The Scots Gl"eys was an iron steamer, about 800 feet in length,
was loaded, and drew 21 feet of water, and was ascending the river
towards the port of Philadelphia.

(8) The Santiago de Cuba was a wooden steamer, was light, and
drew 13t feet of water, and was descending the river.

(4) The tide was flood, and the current, deflected by the Horse
shoe shoal, tended strongly to the eastern or New Jersey shore of the
river.

(5) This shoal was somewhat in the shapedf a horseshoe, with its
base on the Pennsylvania or western shore and its apex in the river,
leaving a channel about 400 yards in width between it and the New
Jersey shore. Near this apex, -on the tlastern edge of the shoal, a
buoy is anchored to indicate the turn of channel.

(6) Both vessels were in sight of each other for such a distance
before they met as to involve no danger of collision, if they had been
carefully and skillfully navigated.

(7) The Scots Greys first reached the buoy, and put her helm to
starboard to make the turn of the channel, and when she rounded
the buoy straightened up to proC'eed on the western side of the
channel.

(8) At this time the SantIago de Cuba was several hundred yards
above the Scots Greys, on the western side of the channel, but her
coUrse was eastward of that of the Scots Greys, and to her starboard;

(9) At the Horseshoe shoal the narrowness and shape of the chan
nel and the tendency of the tide impose upon vessels sailing in op
posite directions the duty of observing special caution as a necessary
condition of their safety in passing each other.

(10) In starboarding her wheel to carry her past the buoy, and in
straightening up after she rounded it that she might pursue the west
ern line of the channel; the Scots Greys did what was proper for her
under the circumstances:' .

(11) When 'the vessels were several hundred yards apart,the San
tiago de Cuba sounded a signal with her whistle and put ber helm
hard a-port, indicating an. intention to pass the Scots Greys on her
port bow, and which gave her a direction across the track of the Scots
Greys.
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. (12) Whether this signal was or was not heard on the Scots ~reys,

It was not answered, but shek€pt her course up the western sIde of
the channel.

(13) The speed of the Santiago de Cuba was not diminished; at
least, not soon enough. If she had stopped or slowed down when the
Scots Greys was rounding the buoy and straightening up, the collis
ion would not have occurred, because the Scots Greys would have
passed the place of the collision before the Santiago de Cuba reached
it. Nor would it have occurred if the Santiago de Cuba had not hard
ported her helm and sought to pa.ss the Scots Greys on her port side.

(14) If, in response to the Santiago de Cuba's movement, the
Scots Greys had hard ported her helm, the vessels would probably
have been brought together head on, with more disastrons conse
quences. But the impact of the fonner's bow was upon the stal.'board
side of the latter, about 30 feet from her bow, thus indicating that if
she had kept her course the vessels would hl\lve 'passed in safety.

CONCLUSIONS OF .~A.W.

Considering the condition of navigation at, the locality in,q~esti6n,
the size and depth in the water of the Scots Greys, the liirection ill
which she was sailing, and the difficulty of cont,rolling her move
ments, she, was not in fault in adopting a cou;rse up the western side
of the channel and in pursuing it withQut deviation.' ',.

In view of the same considerations, of the size and draug}lt of the
Santiago de Cuba, that she was lightlthat she was desoending the
river with the tide towards her head, and her movements completely
under command, and that the pasfiage of vessels such as the two in
question at the Horseshoe buoy is attended with ri~k of collision, it
was incautious in the Santiago de Cuba to pass the Scots Greys at
that point, if she could avoid it. It was the duty of the Santiago de
Cuba to stop or elow down when she observed the Scots Greys round
ing the buoy. Failing to do either,aild in pOl'tingherhelm and at
tempting torun across the track of the Scots Greys,when the vessels
were in such proximity to each other, she was in fault and must be
held responsible for the collision.

There must, therefore, be a decree dismissing the libel of the San
tiago de Cuba, with costs, and a decree in favor of the Scots Greys for
the amount of damages sustained by her" and costs.
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THE PEER OF THE REAL:M'.1

(Oircuit Oourt, B. D• .Louisiana. December,1883.)

CHARTER-PARTY-BILLS OF LADmG.
A charter-party contained the following stipulations: .. The captain shall

sign bills of lading at any rate of freight as presented, without prejudice to this
charter-party; any difference between the amount of freight by the bi1Js of
lading and this charter-party to be settled at port of loading, in cash, before
sailing. * "" 4 The owners or master of the steamer shall have an absolute
charge and lien upon the cargo and goods laden on board for the recovery and
payment of all freight, dead freight, demurrage, and all other charges what.
soever." The master refused to sign bills of ladingunless there was stipulated
or expressed therein, "other. conditions as per charter-party." Hela that
the master had the right to insist upon such stipulation.

Thelbi8, 8 Woods, 28, distinguished.

Admiralty Appeal.
Charle8 B. Singleton and Richard H. Browne, for libelants.
Jame8 McConnell, for olaimants.
PARDEE, J. The libela.nts sue for a breach or a cnarter of the

British steam-ship Peer of the Realm, made. in Liverpool, England,
September 28, 1878. The charter-party contains among others, the
following stipulations:

"The captain shall sign bills of lading at any rate of freight as presented
without prejudice to this charter-party; any difference between the amount
of freight by the bills of lading and this Charter-party to be settled at port of
loading, in cash, before sailing. If the steamer be not sooner dispatched,
twenty working days (Sundays excepted) shall be allowed the charterers for
loading, etc. And it shall be at the discretion of the .said charterers or their
agents to detain the steamer a further period not exceeding ten like dals, for
the purposes aforesaid; the charterers or their agents paying demurrage at
the rate of 50 pounds per day. The owner or master of the steamer shall
have an absolute charge and lien upou the cargo and goods laden on boanl
for the recovery and payment of all freight. dead freight, demurrage, and all
other charges whatsoever.

The breach and violation of the charter-party alleged is that the
master refused to sign bills of lading unless there was stipulated or
expressed thereon, "other conditions as per charter-party." The ques
tion for decision is whether the master had the right to insist upon
such stipulation. The oharter-party, so far as it speaks within the
law, furnishes the rule of conduct to the parties. It provides for a
lien upon the cargo and gooftsladen, for the freight, dead freight, and
demurrage. This is lawful and binding between the parties and as
to all shippers with notice. According to the English authorities,
which are clear upon the subject, "a lien may be created by con
tract between the parties, not only for freight, but for dea.d freight,
demurrage, and as many more of the usual claims of the Ship-owner
as they choose to name." Macl. More. Shipp. (3d Ed.) 512. See

lReported by Joseph P. Hornor, Esq., of the New Orleans bar.
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note 7, for authorities. And that shippers with notice of stipulations
of charter-party are bound. See Sandeman v. Scurr, L. R. 2 Q. B.
86, quoted in Macl. 351. Peek v. Larsen, L. R. 12 Eq. 378. See,
also, Macl. 514.

In 1 Pars. Shipp. 302, 303, it is said:
"We have seen that the charter-party usually plovides expressiy that the

owner binds the ship and the freight to the performance of his part of the
bargain, and the shipper binds the cargo to the ship for his performance.
But without these expressions the law-merchant creates or implies this mu
tual obligation in every case of a contract of affreightment whether by bill
of lading or charter-party. If, hOWeDBr, the parties choose to stipulate other
wise, as that there shall be no lien, or that the lien shalt be other than it usu
ally £S, they may do 80."

My attention has been called to no American case that holds to the
contrary, and I have examined the following, cited by proctors: The
Volunteer and Cargo, 1 Sumn. 551; The Bird of Paradise, 5 Wall.
559; The Salem's Cargo, 1 Spr. 889; Perkins v. Hill, Id. 124; 406
Hogsheads ofMolasses, 4 Blatchf. 319; A Quantity of Timber and Lum
ber, 8 Ben. 214. All are to the purport that the owners and charterers
may make their own stipulations as to the terms of the charter-party,
and all imply, though not expressly 80 deciding, that shippers with
notice will be bound by such stipulations.

The case of The Ibis, 3 Woods, 28, relied upon by proctor for libel
ants, would be exactly in point, and partly support their preten
sions, but for the fact that therein the shipper had no notice of the
terms of the charter until after shipment. The case of Kerford v.
Mandel, 5 Hurl. & N. (Ex.) 931, relied upon in The Ibis Case, was a
case where a clean bill of lading was given which contained no lien
for dead freight, and where the contract for shipment did not show
notice of any charter-party. It may be that there is some conflict
of authority as to the effect to be given against outside shippers of
freight on a chartered vessel, so far as liens are concerned, even
with notice of the stipulations of the charter-party, but I can see no
reason why the rule ae laid down in Maclachlan, supra, should not be
tltken as the correct one. If a shipper has notice, let him submit to
the contract that furnishes the ship, or take his freight elsewhere.
Neither he nor the charterer has the right to complain; the latter
because he has pleased to bind himself, and the shipper because if
his eyes are open he need not bind himself nor his goods unless he
pleases.

It may be conceded fol' this case that a shipper, without notice of
the terms of a charter-party, is not bound, nor his goods, for any
liens not given by the law.

In Gracie v. Palmer, 8 Wheat. 605, it was held that the charterer
and master could not, by a contract made with a shipper who acted
in good faith, i. e., without knowledge of the charter, destroy the lien
of the owner on the goods shipped for the freight due under the char
ter-party. See, also, The Schooner Freeman, 18 How, 182. From all
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of which it seems clear that the owner had a clear right to. stipulate
for a lien on the entire cargo fOr treight, dead freight, and demurrage;
that suchstiptllatibn w"sgood against the charterer, and probably
good against all shippers with notice; that the master had no right
to derogate from the charter~p~rty or jeopardize the 'liens stipulated
therein; and that the ship was not bound totake any cargo furnished
by charterer, except according to the terms of the charter-party.

It is'clear that if the master had given clean bills of lading, and
shippers had been given: no 'notice, the' lien given by the charter
party might have been entirely defeated. It follows, therefore, that
the master of. the Peer of the Realm was not only justified in refus
ing to sign bills of lading, without adding, "other conditions as per
charter~party." butJ:16 was puauing the exact line of his duty in
order to protect the own~r8' int~l1l6t.

Themltster's cond,uct was no:. breach of. the charter-party on the
part of the ship, and therefore the libelants have no case. It is urged
that they should recover certain advances made as per charter-party..
I am unable. to see why. ' The evidence shows great loss to the ship
because the charterer failed, without sufficient cause, to fnrnish cargo.
Argume~thas . been made thl!ot shippers of cotton cannot, and will
not, ship goods without what is called a clean bill of lading. This
may be; but I do not s~e .what the court ,has to do with the matter.
If charterers of ship$ rely on outsider6 to furnish a cargo, and such
ont6ide shippers require clean billso! lading, let charter-parties be
made acc,ordingly. Nothing would he easier, if the parties agree,
than that the charter-party should stipulate that the master should
give clean bills of lading for all cargo not furnished by charterer, or
that the master 6hQuid give bills of lading as presented, and the
courts would undoubtedly enforce such stipulation. ,

A decree will be entered dismissing libel, with costs.
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THE CHARLOTTE VANDERBII:.T.

(IHstNet Oourt, S: lJ. New York: January 4,1884.

SHIPPING-SUPPLIEs-MARITIME LIEN-MORTGAGE-PRIORITY-SECTION 4192.
~'or necessary supplies furnished a vessel in a state not that of her owner's

residence, a maritime lien presumptively arises, and this li~n wtll take preced
ence of a prior mortgage, duly registered, under section 4192 of the Revised
Statutes. The mortgagee, by assenting to the use and possession of. the vessel
by the mortgagor for the purposes of navigation, without restriction, assents bv
implication to the creation of such maritime liens as by law arise incidentally
in the ordinary business of the ship.

This libel was filed to recover So ba.lance of $468.30, with interest;
for coal furnished to thesteam-boll.t Charlotte Vanderbilt, at Phila
delphia, in Jnly and August; 1880. 'The steam-boat was at that time
owned by a New Jersey corporation, which purchased the boat on
May 10, 1880, and gave a consideration mortgage of $25,500 to Be·
cure various promissory note,s for the purchase price. The mortgage
was duly recorded in the New York custom-house, and also in the
custom-honse at Camden~ New Jersey, where the vessel was also en
rolled by the corporation purchaser. The mortgage provided that
the mortgagees should have possession of the ship until a default in
its terms, and that, upon such default, the mortgagee might take pos
session. The bill of supplies for coal was incurred while the mort
gagor was in possession and running the steam-boat, and before any
default in the mortgage. This libel was filed on the second of Sep
tember, 1880. On the thirtieth of August prior thereto, the mort
gagee took possession of the steam-boat for a default in the terms of
the mortgage, and advertised her for sale on the fifteenth of Septem
ber, when she was sold for $12,000, the mortgagee having intervened
as claimant in this suit, and given the usual bond for the release of
the vessel.

Marsh, Wilson x Wallis, for libelants.
Ten Broeck x Van Orden, for claimant.
BROWN, J. The boat in question was running as an excursion

boat. The coal was furnished upon 22 different days, and was evi
dently necessary for the prosecution of her voyages. Being furnished
in the port of another state from that of her owner's residence, under
the ordinary maritime law of this country, the coal was presumptively
furnished upon the credit of the ship as well as of her owners; and
the testimony corroborates this fact. The libelants acquired, there
fore, presumptively, a maritime lien upon the vessel for the coal thus
supplied. The Neversink, 5 Blatchf. 539; The Lulu, 10 Wall. 192;
The Eliza Jane, 1 Spr. 152; The New Ohampion, 17 FED. REP. 816,
and cases cited.

It is urged that as. the mortgage was duly recorded, as required by
section 4192 of the Revised Statutes, prior to the time when these
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supplies were furnished, the mortga~e was a notice to all persons;
and the mortgagees contend that all ports of the country, as regards
them, were home ports, and that no lien could be thereafter acquired
against them which would take precedence of the nlOrt~age. The sec
tion of the Revised Btatutes in question gives constructive notice to all
persons of the existence of the mortgage. That its purpose is, how·
ever, only to give .such constructive notice, is apparent from its except.
ing persons who have actual notice thereof from the effect of its provis
ions. In providing, as this mortgage did, that the mortga~or might
have the possession and use of the vessel for the purposes of naviga.
tion, without restriction, the mortgagee necessarily assented by im
plication to the creation of such maritime charges and liens on the
vessel as by law arise incidentally in the course of the business and
navigation to which the mortgagee assented: and maritime liens for
supplies thus arising take precedence, therefore, of the prior mort
gage. That rule was laid down in this district in the case of The
E. M. McOhesney, 8 Ben. 150, and the same rule has been else
where sustained. The Granite State, 1 Bpr. 277; The Henrich Hud
Bon, 7 L. R. (N. B.) 93. Bee, also, The Lulu, 10 Wall. 192,193: The
May Queen, 1 Bpr. 588.

The libelant is entitled to a decree for $582.75, with costs.
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(District (JO'U1't, E. D. New York. ~December 3, 1883.)
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SALVAGE-CoMPENSATlON-VOSTS TO NEITHER PARTY.
A schooner grounded on Brigantine shoal, a dangerous shoal in the Atlantic'

ocean, in fair weather, with the wind light, the sea smooth, and the tide young
flood. The bottom was smooth, she did. not pound, nor leak, nor suffer any
damage, nor set a distress'signal. The. value of the schooner was $4,000. A
tug, which came by, offered to tow heroD' for $500 and her master offered to
pay $200, but neither offer was accepted, and the tug towed her off the shoal
to an anchorage three miles distant, being employed some three-quarters of an
hour, on the understanding that underwriters should fix the amount of com
pensation. On their refusal to do so, this suit was brought. The owncrs of
the tug claimed $1,000 Held, that there was no room to deny that this was a
salvage service; that the service was worth $200, and the offer of that sum
should have been accepted. Vosts were not given the libelant, because the
efforts of the owners of the sehooner to agree on an amount before the suit were
not met in a proper spirit, and there was some reason to suppose there was tlle
intention to compel payment of more than was just by pressure of legal pro
ceedings. Costs were not given the claimant, as no amount was tendered, and
the ground was taken that the service was towage, not salvage.

In Admiralty.
Owen et Gray, for libelant.
Beebe et Wilcox, for claimant.
BENEDICT, J. This action is to recover salvage for services reno

dered in towing the Bchooner Maggie Ellen off the Brigantine shoal.
Brigantine shoal is a dangerous shoal in the Atlantic ocean, just above
Absecom. On the afternoon of April 23, 1882, between 5 and 6
o'clock P. M., the schoon&r Maggie Ellen, laden with ice and bound to
the southward, grounded upon this shoal. The wind at the time was
light from the north-west, and the weather fair. The sea was smooth
and the tide was young flood. The vessel herself was sound and
stanch. The bottom was smooth; she did not pound; made no wa·
ter, and suffered no damage whatever by reason of the grounding.
No signal of distress was set. As the wind and sea were, and con
tinued to be until about midnight, there is no reason to doubt that
the schooner would have got off the shoal by means of her windlass
6nd kedge. She was within reach of assistance from a life-saving
station, and a life-saving crew ;was on the way to her relief when the
tug Argus, also bound to the south, came within hail and tendered
her aid for a compensation of $500. The master of the schooner
offered $200, and after the master of the schooner had, by sounding,
shown the master of the tug that he could approach the schooner with
out danger, the tug took hold of the schooner, upon the nnderstand.
ing that the amount of her compensation should be left to the under.
writers at Philadelphia. Upon this understanding the tug towed the
schooner off the shoal, and took her to a place of anchorage some

1 Heported by R. D. &; Wyllys Benediet, of the New York bar.
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three miles distant, being employed some three-quarters of an hour
in performing the service." The. underwriters refused to determine
the amount, and, the parties being unable to agree, this suit is the re-
sult. . .

There is no room to deny that the service rendered was a salvage
service. A vessel aground on Brigantine shoals, in the Atlantic ocean,
is always in peril, but not necessarilyin immediate peril. The serv
ice rendered by the tug was'not a towlJ,ge service. No tug could
be expected to render a servic~~.oi the character in question for ordi
nary towage compensation. ':rhe.·service was salvage, and the only
question upon which there can be dispute is as to what will be a proper
salvage ccmpensation therefor. The difference between the parties is
wide. One thousand dollars was demanded by the tug after the ser
vice had been performed. Two hundred dollars was offered by the
schooner at the time of the service. On the trial $750 was the least
sum suggested in behalf of the libelant; $100 the greatest suggested
in behalf of the claimant. Upon considering all the circumstances,
and considering that the value of the schooner does not exceed
$4,000, I am of the opinion that the offer of $200, made by the mas
ter of the schooner at the time the service was rendered, was a lib
eral one, and should have been accepted. That sum is in my opinion
the proper compensation to be awarded now. I give no costs to the
libelant, bec9.use I consider that the endeavors of the owners of the
schooner to agree upon an amount, made before suit brought, were
not met in a proper spirit, and there is some reason to suppose that
there was the intention to compel payment of a larger amount than
was just by the pressure of legal proceedings. I cannot give the claim
ant his costs, for no tender of any amount whatever was made in the
answer, nor was any sum paid into court. On the contrary, the gl'~und

was taken in the answer that· the s~rvice rendered was towage, not
salvage.

Let a decree be entered in favor of the libelants for the sum of
$200, without costs.



THE PONOA.

TIrE PONOA

(Di8tri~ Oourt, E. D. New York. November 23,1883.)

2~~
!; ..~ ...

LI.Um..ITY OF STEAMER FOR DAMAGE TO CANAL-BOAT BY STEAMER'S CAREENIN~,
.' Where a canal-boat, employed in coaling a steamer, was, when nearlydis~

charged, hauled by the steamer to a position where she lay wedged in between
the steamer and 'other boats in the ~lip, and when the tide fell the steamer
took bottom and careened over and crushed the canal-boat, which could not
extricate herself, and the liability of the steamer to careen when the tide fell
was known to those in charge of the steamer, hel~, that the ohligation to re
move the canal-boat from the dangerous position before the tide fell attached
to those in charge of the steamer, and, that Obligation not having .peen, dis-
charged, the steamer, was liable for the damage that resuIted: '. - .' _~ -. . ' ,...- . r; .,: •. <

In Admiralty.
E. D. McOarthy; for libelant.
UUo et Davison, (Ohas. E. Le BarlJier,)for clajmant.
BENEDICT, J. In this case the followingiacta appear: The canal.

boat Orville Dean '£Vas employed in coaling the steam-ship Ponca.
The latter vessel was at the time'liinkin a slip, and the canal-boat
along-side: When the canal-boat was nearly discharged, she was
hauled by the steamer to a position where she lay wedged in between
the side of the steamer and other boats in the slip, and there she was
left until the tide fell. When the tide fell, the steamer took the bot~

tom and careened over towards and upon the canal.boat, whereby
the canal-boat was crushed between the boat on the outside of her
and th~ steamer. rnthe condition of the slip it was not possible
for the canal-boat to extricateberself'from the position where sha
had been placed by those in cha.rgaof the steamer. The liability of
the steamer to careen over when the tide 'fell, was known to those hi
charge of the steamer~ .Upon these facts the steam-ship must be
held responsiblilfot tlie injury done to the canal-boat. When those
in chltrge of 'the steamer, for their own convenience, hauled the
canal-boat into a position where she was in danger of being injured
by the careening of the steam-ship "hen the tide fell, and from which
the canal-boat could not extricate herself, the obligation to remove
her from that position before the tide fell attached to those in charge
of the steam-ship. That obligation not having been discharged, the
steam-ship is liable for the damages that resulted.

Let a decree be entered in favor of the libelants, with an order of
reference to ascertain the amount.

1Reported by R. D. & Wyllys Benedict, of the New York bar.



SOOBEL v. GILES.J

(DiBtrict (Jtntrt, E. D. New York. September 21, 1883.)

INTERROGATORIES - 1.'um FOR PROPOUNDING - ADMIRALTY RULES 23 AND 32
RULES 99 AND 100 OF THE SOUTHERN DISTRICT OF NEW YORK.

in the eastern district of New York, interrogatories to a party are not per.
mitted in admiralty unless propounded in accordance with the admiralty rules
of the supreme court. Rules 99 and 100 of the southern district of New York
have never been adopted by this court.

In Admiralty.
'fhe libelant propounded certain interrogatories to be answered by

the claimant. These interrogatories were not attaohed to the libel,
and were not propounded until after the clailna".nt had filed his an·
swer.

H. D. Hotchkis8, for libelant.
Benedict, Taft « Benedict, for claimant.
BENEDIOT, J. The time for propounding interrogatories on the

part of a libelant is fixed by the twenty-third admiralty rule of the
United States supreme court, aocording to which rule interrogatories
are required to be put at the close or conclusion of the libel. See,
also, rule 27. So, interrogatories propounded by the claimant are by
the thirty-seoond rule required to be made at the close of the answer.
The admiralty rules promulgated by the United States supreme court
supersede any rule of a distriot oourt fixing a different time for pro
pounding interrogatories; and for this reason the 99th anll 100th
rules of the district court of the southern distriot of New York,
adopted many years prior to the promulgation of the admiralty rules
by the United States supreme court, have never been adopted as
rules of this court. In this court, interrogatories are not permitted
unless propounded in accordanoe with the admiralty rules of the
United States supreme court.

1 Reported by R. D. & WyUys Benedict, of the New York bar.
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BELL v. NOONAN and others.

(Oircuit (Jourt, R. D. Iowa, O. D. January Term, 1884.)

225

REMOVAL OJ!' CAUSE-ACTION BY ASSIGNEE.
Though the assignee of a chose in action cannot sue originally in the federal

courts unless his assignor could have done so, he can accomplish the same re
sult by bringing his action in the state court and removing it thence to the
federal court.

Motion to Remand.
Duncombe «Clarke and Harrison «JensU'old, for plaintiff.
Soper, Crawford «Carr and Oeo. E. Clark, for defendants.
SHIRA8, J. On the twenty-seventh of December, 1882, the defendants

M. F. Noonan and Patrick Nolan entered into a. written contract with
one W. H. Godair, whereby defendants agreed to deliver to the order of
said Godair, on the second or third day of April 1883,300 head of
cattle, at Emmettsburg, Iowa. The cattle were not delivered and
Godair sold and assigned the contract to James Bell, the present
plaintiff, who was then and is now a citizen of the state of Illinois.
Godair, the assignor, and the defendants were at the date of the con
tract, and are now, citizens of Iowa. Bell brought an action against
the defendants in the district court of Palo Alto county, Iowa, to re
cover the damages alleged to have been caused by the failure to de
liver the cattle according to the terms of the contract. Defendants
filed an answer denying that there had been a breach of contract
upon their part, and averring that Godair had failed to perform the
conditions of the contract upon his part, and that thereby they were
excused from performance upon their part. Thereupon plaintiff filed
a petition for the removal of the ease into this court, upon the ground
that he was a citizen of Illinois and the defendants were citizens of
Iowa, and that by reason of local prejudice he could not obtain a fair
trial in the state court. The pl'oper petition, affidavit, and bond con
forming to the requirements of the act of 1867 were filed, and the
state court ordered the ease to be removed. The record having been
filed in this court, the defendants move to remand the same to the.
state court, on the ground that the plaintiff is seeking to maintain
an action upon a contract as an assignee thereof, and that as his
assignor, Godair, could not himself have brought the action origi
nallyor by removal into the federal court. therefore his assignee could
not do so, and in support of this position defendants cite the case of
Berger v. 00. Com'rs, 2 McCrary 483; [So C. I) FED. REP. 23.J In
that case the right of removal was asserted under the act of 1875,
and his honor, the circuit judge, held that the provision found in the
first section of the act, which declares that neither the circuit nor
district court shall "have cognizance of any suit founded on contract
in favOiof an assignee, unless a suit might be prosecuted in such
court to recover thereon, in case no assignment had been made, ex-

v.19,no.4-11l
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cept in cases of promissory notes negotiable by the law-merchant and
bills of exchange," should be read in connection with the second sec
tion providing for removal of cases; and so, construing the same, the
result was that a removal could not be had under that act in a case
where a plaintiff was an assignee, unless his assignor might have
brought suit in the federal court.

The removal in the present case was sought, not under the provisions
of the act of 1875, but under the act of 1tl67, as embodied in subdi
vision 3 of section 639 of the Revised Statues. This subdivision was
not repealed by the passage of the act of March 3, 1875. Miller v.
G., B. &; Q. R.Go. 3 McCrary, 460; [So C. 17 FED. REP. 97.J It
remains in full force; and the question now presented and to be de
cided is whether, under its provisions, an assignee of a contract who
is a citizen of a state other than that of which the defendants are
citizens, and who has brought an action upon the contract for a sum
exceeding $500, in a state court, can remove the sallie into the fed
eral court when it appears that plaintiff's assignor is and has been
from the date of the contract a citizen of the same state with de
fendants.

In the case of Gity of Lexington v. Butler, 14 Wall. 282, the su.
preme court held that the act of 1867 was not controlled or restricted
by the provision found in the eleventh section of the judiciary act, to
the effect "that no circuit court shall have cognizance of any suit to
recover the contents of any promissory note or other chose in action,
in favor of an assignee, unless such suit may have been prosecuted
in such court to recover the said contents, if no assignment had been
made, except in cases of foreign bills of exchange." The court ruled
that "suits may properly be removed from a state court into the cir
cuit court, in cases where the jurisdiction of the circuit court, if the
suit had been originally commenced there, could not have been sus
tained, as the twelfth section of the judiciary act does not contain
any such restriction as that contained in the eleventh section of the
act defining the original jurisdiction of the circuit courts. Since the
decision in the case of Bushnell v. Kennedy, 9 Walt 387, all doubt
upon the subject is removed, as it is there expressly determined
that the restriction incorporated in the eleventh section of the judi
ciary act, bas no application to cases removed into th~ circuit court
from a state court; and it is quite clear that the same rule must be ap
plied in the construction of the subsequent acts of congress extending
that privilege to other suitors not embraced in twelfth section of the
judiciary act. Such a privilege was extended by the twelfth section
of the judiciary act only to an alien defendant and to a defendant,
citizen of another state, when sued by a citizen of the state in which
the suit was brought; but the privilege was much enlarged by subse
quent acts, and the act in question extends it to a plaintiff as well as
to a defendant," etc. The court held that under the act of 180', the
case was properly removable, even though plaintiffs therein should
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be held to be the assignee of the Lexington and Big Sandy Railroad
Company, the payee and original owner of the bonds sued on j the
said railroad company and the defendant, the city of Lexington, being
both cOl'porations created under the laws of the state of Kentucky.

If then, as is held in that case, the restriction in the judiciary act,
declaring that the circuit court shall not have cognizance of any suit
on a chose in action, in favor of an assignee, unless the assignor could
have maintained the action, is not applicable to the removal act of
1867, but, under its provisions, an assignee might remove a cause,
although his assignor was a citizen of the same state as was the de
fendant, no good reason is perceived why the same rule should not
apply to the present case. The first section of the act of 1875 is ale
most identical in point of language with the judiciary act, and, if the
latter act did not control or restrict a removal under the act of 1867,
I do not see how it can be well held that the act of 1875 has that
effect.

Under the rule laid down in City of Lexington v. Butler, it rollows
that the case was properly removed, and the motion to remand must
be overruled.

Since the foregoing opinion was written the decision of the supreme
court in case of Olaflin v. Ins. 00. has been announced, whel"ein it is
held that the provisions of the first section of the act of 1875 does
not limit or control the right of removal conferred by the second sec
tion of the act; and that an assignee of a chose in action might re
move a cause from the state court, although he could not have orig
inally sustained an action in the United States court. See Olaflin
v. Ina. 00. 3 Sup. Ct. Rep. 507.

FREIDLEB v. CHOTARD and Husband"

((Jircuit Court, W. D. Louisiana. October, 1883

REMOVAL OIl' GAUSE-SEPARATE CONTROVERSy-INTERVENOR.
The plaintiff, claiming that by a contract with him the defendants becam",

lessees of a plantation, of which he became owner, suet! them for rent, and as
serted his lessor's lien upon all effects found upon the premises. The parties
all lived in the same state. A citizen of a different state intervened, claiming
to be the owner of a part of the effects in question, and praying, as essential
to his relief, that the contract between the plaintiff and the defendants be de
creed to be a mere mortgage giving the plaintiff no rights of ownership. Held,
that there was no separable controversy Wholly between the intervenor, on one
side, and the other parties upon the other, such as to give him the right to re
move the cause into a federal court.

On Motion to Remand.

1 Reported by Talbot Stillman, Esq., of the Monroe, La., bar.
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BOARMAN, J. Isaac Freidler entered into a contract with Mrs.
S. M. Chotard and husband, all citizens of Louisiana, in relation to
the Minorica plantation, in Concordia parish, Louisiana. A state.
ment of the demands in his petition will be sufficient; without recit
ing in detail the items of the agreement for considering plaintiff's
motion to remand. Freidler, basing his title and ownership on the
contract agreement between himself and Mrs. Chotard, sues her for
$1,166 for one year's rent of the said plantation, and asks for
recognition and enforcement of his lessor's lien on all the effects founG.
on the premises. Issue by default was joined on his action against
Mrs. Chotard, when W. R. Young, a citizen of Mississippi, intervened
in the suit to assert his claim to the ownership of one·half of the
stock, revenues, etc., on which Freidler prays for his lien, and to de.
mand other rights to and uses of the plantation. In maintenance
of his action he alleges that in pursuance of a contract entered into
with Mrs. Chotard and husband, in June, A. D. 1882, subsequent to
the date of the agreement between Freidler and Mrs. Chotard, he
became the owner of and entitled to the rights and things claimed by
him. Alleging that he fears collusion between Freid!er and Mrs.
Chotard to defraud him, his claim to said property and rights are set
up against all parties. He avers that the agreement upon which
Freidler bases his action is, in form and substance, only a common
law mortgage, and the property and rights claimed by him are in no
way affected by Freidler's pretended claim to the ownership of the
plantation, or by any liens or privileges in his favor. Young
prays that Freidler's demand a,s to the ownership of plantation be
rejected; that the contract be declared a common-law mortgage; that
he have exclusive control of the plantation business; that his right
to one·half of the stock, revenues, etc., of the plantation, for the
period of 10 years, be recognized and made executory.

It may be that under the practice in Lousiana he has included,
among his several demands, some issues upon which, as an inter.
venor, he could not in this suit be heard in the state court. But
whatever view this court may entertain, should such questions of state
practice be presented in a case on trial, the right to intervene "when
one has an interest in the success of either of the parties to the suit,
or an interest opposed to both, is clear enough. Code Pro art. R90.
Young's right to remove the suit is not adversely affected by the
fact that he appears as an intervenor, and if he has presented such
a controversy as is contemplated in the following section of Act
1875, the motion to remand should. be denied: "When in any such
suit mentioned in this section there shall be a controversy wholly
between citizens of different states, and which can be fully deter
mined as between them, then one or more of the plaintiffs or de·
fendants actually interested may remove said suit into the circuit
court."

The intervenor claims that the pending suit, which he caused to bel
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removed, discloses several separable controversies which are whollY'
between himself and a citizen of another state, and which can be
fully determined as between them independently of the other citizen of
that state; that the issues he raises with Freidler can be determined
without Mrs. Chotard being a necessary party, or that the issues he
raises with Mrs. Chotard can be determined for or against himself,
independently of and without the presence of Freidler. Without
adopting the method for division, suggested in his brief, of the several
demands presented in his petition, I think the following summary
covers all the controversies or issul:ls he presents:

(1) Shall the claim which he asserts to one-half of the stock,
revenues, or on which the lessor's lien is prayed for, be allowed; if al
lowed shall it be free from the rights asserted by Freidler. (2) In
order to maintain his claim to the effects, or free from Freidler's de
mand, he, denying Freidler's ownership, presents an issue as to' the
legal effect of the agreement between Freidler and Mrs. Chotard on
his rights, and as to its effect between plaintiff and defendant in
original suit. (3) Alleging his fear of collusion' between Freidler and
Mrs. Chotard to defraud him, he asserts his demands, and asks that
they be recognized and made executory against all parties for 10
years, the period of his contract with Mrs. Chotard. Freidler put all
of the intervenor's demands at issue by a general denial. So far no
issue is joined between Young and Mrs. Chotard.

In this court Mrs. Chotard mayor may not answer Young's peti
tion. If she does not answer, and the court takes jurisdiction, he
can put at issue and try, on default against her, all the issues in
volved in his petition. As the case now stands, are any of the con·
troversies presented in the pleadings wholly between citizens of dif
ferent states? Can anyone of the controversies be fully determined
as between Young and Freidler, or between him and Mrs. Chotard,
without all three being necessary parties to the suit? Are not the
claims or demands set up by Young so intimately blended, and in
separably connected, with the matters and issues asserted and denied
by the parties to the original suit that no one of them can be taken
up and tried without the judgment, whatever it may be, affecting,
controlling, and binding all three of the litigants as to all the issues
in the snit?

Before further discussing these questions it may be well to say that
the right, under the law and constitution, to remove the whole 8uit,
when there is such a controversy disclosed, even though in removing
the whole suit the circuit court finds it necessary to take jurisdiction
of and to decide issues which are solely between citizens of the same
state, and which .are entirely free from all entanglements with de
demands of It non-resident citizen, since the decision in Barney
v. Latham, 103 U. S. 205, seems no longer an open question. In
that case the United States supreme court seem to have considered,
and to have reconciled, satisfactorily to themselves, this doctrine as
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to the removal of the whole suit, containing issues, some oj which are
Bolely and exclusively between citizens of the same state, with the consti·
tutional provision that the judicial power of the United States shall
extend to "controversies between citizens of different states." At
any rate, since that decision we are forbidden to question that, where
a suit pending in the state court unites two separable controversies,
one distinctly with a citizen of plaintiff's own state, and the other
with a citizen of a different state, the cause may be removed.

In discussing the matter of s!ilparable issues,or in ascertaining
whether such a separable controversy as is contemplated in the act
of 1875 is presented by the intervenor, it should be kept in mind
that Young asserts his ownership of the stock, etc., his right to the
exclusive management of the plantation business, his right to enjoy
one-half of the revenues thereof for 10 years, and his right to have
aU of his demands and claims made executory against all parties
to the suit. This summary of his demands appears to me to forbid
the idea that any court could allow or deny to him any of them with
out, at the same time; passing on controversies which, before his ap
pearance in the suit, existed solely between the plaintiff and defend
ant, or on matters alleged and denied by and between citizens of
the same state, and which are inseparably blended with all the items
of the intervenor's demand, and to the allowance of which all the
parties are necessary parties.

In the case of Iowa Homestead Co. v.Des Moines Nav. et R. Co. 8 FED.
REP. 97, the complainant sued for a sum of money in a state court
and claimed a special lien on certain lands. Litchfield, a citizen of
New York, intervened in the suit to assert his ownership of the land,
and to dispute the special lien, and caused the suit to be removed.
Mr. Justice MILLER, on hearing the motion to remand, said, if com
plainant saw fit to dismiss. his claim for the special lien on the land,
the suit would be remanded. The complainant dismissed the claim
to the epecial lien, but after its dismissal the court, having improv
idently allowed Litchfield to file some other pleadings, had to pass
upon a second motion to remand. The judges (MCCRARY and LOVE) of
the Fifth circuit said, in considering the last motion to remand, that
the first motion should have prevailed without any conditions what
ever; that the issues presented by Litchfield did not warrant the
removal; that the case was easily distinguished from the Barney
Latham Case.

In Bailey v. New York Sav. Bank, 2 FED. REP. 14, the plaintiff, a
widow, sued the bank for $25,000, alleged to be a deposit made for
her account by her deceased husband. The bank caused Lewis
Bailey, executor of Bailey, deceased, a citizen of Connecticut, to be
made a party, and the bank, while laying no claim to the money, re
fused to pay it over to anyone except under an order of court. The
state court allowed the executor to remove the suit on the ground, as
the judge said, that the bank was a mere stockholder, and the real
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controversy was between citizens of different states. On motion to
remand, Justice BLATCHFORD, bolding that the bank 'Was not a mere
stockholder, but a necessary party to any judgment tbat might be
given in the case, since the suit discloses no "controversy wholly be·
tween citizens of different states, and which can be fully determined
as between them, without the presence of a defendant citizen of the
same state with plaintiff, actually interested in such controversy."

In the pending suit, before the appearance of Young, judgment
could have been given in favor of either party without in any way
binding or affecting Young's claims. His voluntary appearance
makes the dual controversy, new parties, and separable issues; but
he claims nothing that is not intimately blended and connected with
the matters actually in controversy between plaintiff and defendant,
citizens of the same state. Mrs. Chotard, default having been taken
against her by Freidler, stands as denying all of the demands made
by Freidler. So she will stand, as against Young's demand, should
he take default against her. It is suggested in argument that she
may not answer, or may admit Young's claim; but her action cannot
in this way be anticipated. If she does not answer, Young cannot
try his intervention without putting her in default, and then she will
stand, as she is presumed now to stand, in court as having denied all
of his claims. All three of the litigants have controversies together,
and against one another. The several things claimed by Young
form, more or less, the subject matter of a controversy between
Freidler and Mrs. Chotard, and he could not obtain a judgment in
any conrt allowing him anyone of the rights o.r things claimed, with·
out such judgment operating upon and binding plaintiff and defend
ant as to matters and things about which they are actually disputing.

Cause remanded.

TORPEDO Co. 17. BOROUGH OF CLARENDON.

(Oireuit Court, W. D. Penn8ylvania. January 21,1884.)

1. MUNICIPAL CORPORATION-REMEDY FOR DAMAGE CAUSED BY UNREASONABLE
ORDINANCE-ACTION AT LAW.

The ordinary remedy for an injury from the operation of an unlawful mu
nicipal ordinance is by an action at law, for complete redress in damages is
generally thus attainable.

I. BAME-INJUNCTION REFUSED.
A borough ordinance forbids any person to conveyor have, etc., within the

borough limits, any nitro-glycerine, (except enougn to " shoot" any oil well
within the borough, and this upon pnymentof a license fee,) under a penalty
{;If not less than $50, nor more than $lfJO, for each offense, upon conviction be
fore the burgess or a justice of the peace. .Plaintiff'~ works for the manufac
ture of nitro-glycerine are nine miles from the borough, and a mal\'a~ine for ite
8torage is one mile from the bot{)ugh, on the opposite side. Plaintiffjl em··
ployes conveying nitro-glycerine from its works to the magazine !lIang public
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highways, tllfough the borough limits, were arrested and fined, but these judi
cial proceedings were removed into the proper county court, and are there
pending. The plaintiff, alleging that the ordinance is unreasonable, unauthor
ized, and void, and injurious to its business, filed a bill in equity against the
borough to restrain the enforcement thereof, etc. Held, that the case was not
on~ for equitable relief, and, on this ground, a preliminary injunction refused.

In Equity. Sur motion for a preliminary injunction.
Brown &: Stone, for complainant.
D. 1. Ball, for defendant.
ACHESON, J. This is a suit by the Torpedo Company, a corpora

tion of the state of Delaware doing business in the state of Penn
sylvania, against the incorporated borough of Clarendon, in Warren
county, in the latter state, to restrain the enforcement against the
plaintiff of an ordinance of the borough, enacted April 24, 1882,
which declares it to be unlawful for any person to "store, house, con
vey, carry, or have in his or her possession," within the borough
limits, any nitro-glycerine, (except enough to "shoot" any oil well in
the borough, on payment of a license fee of $10,) under a penalty of
not less than $50, nor more than $100, for each offense, upon con
viction before the burgess or a justice of the peace. The proper
operation of oil wells, it seems, requires that torpedoes containing
nitro-glycerine be exploded from time to time in the wells. '1'he
plaintiff has established works for the manufacture of nitro-glycerine
in the county of Warren, nine miles from Clarendon, and on the
opposite side of the borough there has been located a magazine of
one of its customers for the storage of nitro-glycerine for the supply
of the trade in the oil territory known as the Clarendon field, lying
in and about the borough. The plaintiff alleges that to reach this
magazine with supplies of nitro-glycerine it is necessary to traverse
certain highways within the borough limits, but which do not pass
through the thickly-settled portions of the town. To insure safety
in transportation, the plaintiff has observed commendable care in
providing wagons constructed specially for the purpose, with appli
ances well adapted to reduce the danger of explosion to the minimum,
and it is alleged by the plaintiff that these precautions secure the
public from all risk. The plaintiff began business after the passage
of the ordinance, and the magazine was located so late as Mayor
June, 1883. Employes of the plaintiff have been twice arrested and
fines imposed for violations of the ordinance, but these judicial pro
ceedings have been removed into the proper court of Warren county,
and are there now depending. The plaintiff claiming that the regu
lation in question is unreasonable and oppressive,-abridging its legal
right to use the public highways of the borough, and injuring its
business,-and that the ordinance is without legislative warrant and
void, prays the court for an injunction to restrain the borough from
enforcing the same against the plaintiff, and from arresting its em
ployes, or bringing or prosecuting any action, civil or criminal, against
them for ~ violation thereof.
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The affidavit in behalf of the defendant in opposition to the allow
ance of the present motion, sets forth facts in vindication of the or
dinance as wise and reasonable, and controverts some of the material
allegations of the bill. But were it clear that the ordinance is void,
is this a case for equitable relief? Undoubtedly courts of equity often
interdict the unlawful exercise by municipal corporations of their
powers; and, possibly, cases of such peculiar hardship from the en
forcement of a void ordinance in restraint of trade might arise, that
a court of equity would feel moved to interpose, by injunction, even
before its illegality had been established at law. But such cases would
be exceptional. Dill. Mun. Corp. § 727; Ewing v. City of St. Louis,
5 Wall. 413; High, Inj. §§ 1242, 1244. The ordinary remedy for an'
injury from the operation of an unlawful municipal ordinance is by
an action at law, for complete redress in damages is generally thus
attainable.

The learned counsel for the plaintiff rely on Butler's Appeal, 73
Pa. St. 448. But it is not an authority, it seems to me, for the prop
osition that an injunction is a proper remedy for the injury of which
the plaintiff complains. That was a ease of a clearly illegal exercise
by city councils of the taxing power. I have been referred to no prec
edent, nor have I been able to find any, where a court of equity in
such a case as the present has granted the relief the plaintiff seeks.
But in several analogous cases such redress has been denied, and the
aggrieved party tnrnl'ld over to his legal remedies. Burnett v. Cmig,
80 Ala. 135; Gaertner v. City of Fond du Lac, 34 Wis. 497; Cohen v.
Goldsboro, 77 N. C. 2; Brown v. Catlettsbur.q, 11 Bush, 435. Here
the plaintiff's legal remedies are, I think, ample. One of these has al
ready been invoked; for by certiorari or appeal the proceedings against
the plaintiff's employes for violation of the ordinance have been re
moved into the proper state court, and are there pending. It does not
appear to me that the plaintiff is likely to sustain any injury which
may not be fully and adequately compensated by an action for dam
ages, shonld it be adjudged that the ordinance is invalid.

The motion for an injunction is denied.

WASHBURN & MOEN MANuF'a Co. f1. WILBON.

(Oircuit Oou'/'t, 8. D. New York. January 2. 1884.)

Co1'!'J.'RAOT-CoNBTRUCTroN-DEPENDENT AND INDEPENDENT STIPULATION.
The WaBhburn & Moen Manufacturing Company granted Wilson an exclu

sive license to manufacture bale-ties under their patent, in New York city, for
which he agreed to pay them certain royalties every month. He afterwards in
vented a splicing-machine, and made a written agreement with the company,
by the terms of which he was to assign to them for $300 the patent for his
machine when secured, and they were to grant him baek a licenile to use thE!
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machine, under certain conditions, while he was to continue paying the royal
ties, The patent was obtained, and the assignments were made according to
agreemel1t, but Wilson refused to pay the royalties. The manufacturing com
pany thereupon brought suit to restain him from using the splicing-rr:achine
till the royalties were paid; but, held, that the license to use the machine was
independent of the agreement to pay the royalties, which had to do only with
the previous license to manufacture bale-ties.

In Equity.
W. B. Hornblower, tor orator.
Edwin S. Babcock, for defendant.
WHEELER, J. The orators own reissued letters patent No. 7,388,

dated November 7,1876, and original letters patent No. 66,065, dated
June 25, 1867, for wire bale-ties, and December 6, 1878, granted to
the defendant an exclusive license for the city of New York and its
neighborhood to make such ties of wire that had been before used for
binding bales, for the term of one year, and agreed to license him for
an additional year, for which be agreed to pay on the fifteenth day
of each month a royalty of 10 cents for each 250 ties made the last
previous month. The defendant invented a machine for splicing wire,
made application for a patent, and on the twelfth day of June, 1879,
while the application was pending, agreed with the orators that they
should have the invention, when he got a patent, for $300, and grant
him the right to use his machine'in the United States except for unit
ing the ends of bale-ties in position around bales, and not to license
anyone else to make ties under their patents, nor engage in splicing
wire themselves, within 25 miles of New York city, and that he should
continue to pay the royalties on the former patents during theirterm
on all ties he should make and not sell to the orators. His patent
was granted and assigned to the orators, and a license back for his
machine .executed, according to the agreement, but he did not con
tinue to pay the royalties according to the agreement, and they
brought suit and recovered judgment for $728.71 arrears, with $313.15
costs. This suit is brought to restrain the defendant from using his
machine without paying these royalties. TheBe agreements were in
writing, signed by the parties, and contained BomB stipu~ations other
than those mentioned, not here material, but none that the license
should cease on or be revocable for non-payment, and no express
condition on the subject of the license.

It is claimed in behalf of the Ol"ators that the grant of the license
by the oratol's,and the agreement to pay the royalties py the defend
ant, were so far dependent stipulations that the law would imply a
condition that the benefits 'of one should not be enjoyed without a
reciprocal performance of the other; or that such enjoyment without
performance would be so unjust and inequitable that a court of equity
should restrain the enjoyment lintil performance should be made or
secured. This claim is not acquiesced in by the defendant, but is
disputed. The court cannot maKe nor unmake, even in equity,the
contracts of the parties; at most, it can only interpret apd enfQl'c
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them. This is all that the orators claim; but they insist that these
contracts should be so interpreted as to require performance by the
defendant, if he is to enjoy the license. If the royalties were to be
paid for the privileges of the license, so that one was the exact con
sideration for the other, there might be reason founded in some au
thorities for the orators' view. Withers v. Reynolds, 2 Barn. & Ado!.
882; Chanter v. Leese, 5 Mees. & W. 698; B?'ooks'v. Stolley, 3 McLean,
523. These royalties were stipulated for in the thst contract before
the subject of the license under consideration was in existence far
enough to be mentioned or alluded to in it. The agreement to pay
them was the consideration for the grant of the license under the
patents which the orators then owned. The agreement to assign the
patent for $300 appears to have been the substantial consideration
for the license under that patent. The term of the license is the
term of the patent. The right to the royalties expires with the term
of the former patents. The defendant assigned his patent to the
orators with the agreement that they should grant him back this
license. In effect it was the same as if he had assigned all the rights

, secured by his patent, except those secured by the grant of the
license, or had assigned the patent reserving those,rights. ' Had the
conveyance taken this form there would have been no grant of a
license whatever which could have formed the consideration for the
royalties, and no ground to claim that the machine of defendant
should not be used unless the royalties should be paid. This is the
substance of the arrangements made. The defendant never parted
with the right to use his machine. By the instrument by which it
was provided that he should assign his patented invention, it was
provided that this right should be reassigned. He assigned the in
vention, and the right was reassigned. 80 this right was always
his; he did not buy it, nor hire it, but created it under the law"and
never agreed to pay anything for it, and cannot legally be compelled
to pay anything as a condition for enjoying it.

Let there be a. decree dismissing the bill, with costs.

FOGG v. FISE.

(Ch'reui' (Jourt,8. D. Nt1D York. January 25, 1884.)

I, PRELnDNART ExAMINATIONS-PRACTIcE IN STATE AND FEDERAL COURTS,
The examination of a party to a suit as a witness for the adverse party, pend.

ing in a state court under a provision of the Code of Procedure for that state,
may he continued. after the removal of such suit to the federal court, though
such an examination would not be allowed under the practice of the fedel'a)
court, had the action been origina,lly brought there;
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2. Bum- SURVIVAL OF PROCEEDINGS TAKEN IN STATE COURTS AFTER ~E
)l'OVAL.

The removal act of 1875 carefully saves to both parties the benefit of all pro
ceedings taken in the action prior to its removal from the state court, and by
section 4 of said act, it is provided that when any suit is removed from a s' ate
court to a circuit court of the United States, all injunction orders and other
proceedings had in such suit prior to its removal shall remain in fu.ll force aud
effect until dissolved or modified by the court to which such suit has been re
moved.

At Law.
John R. Dos Passos, for plaintiff.
Miller, Peckham <t Dixon, for defendant.
WALLACE, J. At the time this suit was removed from the state

court by the defendant his examination as a witness was pending
under an order of that court, directing him to appear and be exam
ined before the trial as a witness at the instance of the plaintiff. By
the Code of Civil Procedure of this state a deposition thus taken may
be I'ead in evidence by either party at the trial of the action, and also
in any other action brought between the same parties, or between
parties claiming under them, or either of them, and has the same
effect as though the party were orally examined as a witness upon
the trial. Section 888. The plaintiff now moves for leave to pro
ceed with the examination of the defendant pursuant to that order,
and the defendant resists the application upon the ground that the
examination of a party before the trial as a witness for the adverse
party is not permitted by the practice of this court.

It is well settled in this circuit that section 914, Rev. St., for con
forming the practice of the federal courts in suits at common law as
near as may be to that of the state courts, does not apply to the tak
ing of testimony, because the statutes of congress cover the whole
subject; and these statutes not only do not provide for the examina
tion of a party as a witness for the adverse party before the trial in
actions at law, but do not permit evidence thus obtained to be used
upon the trial as a substitute for the oral examination of the wit
ness. Rev. St. § 861; Beardsley v. Littell, 14 Blatchf. 102 j U. S. v,
Pings, 4 FED. REP. 714. If, therefore, this were an action originally
brought in this court, the plaintiff s-hould not be permitted to proceed
with the exa.mination of the defendant. But the removal act of 1875
carefully saves to both parties the benefit of all proceedings taken in
the action prior to its removal .from the state court. Section 4 de
clares that when any suit is removed from a state court to a circuit
court of the United States, all injunction orders. and. other proceedings
had in such suit prior to its removal shall remain in full force and ef
feet until dissolved or modified by the court to which such suit shall
be rep:lOyed. By forc~ of this provision the plaintiff is entitled to
proceed with the defendant's examination,unlessfor some substan
tia.r t;e!tsonthe revisory.poweJ," of this court sh()uld bE;! exercised to de
'prive hlin'ejfthe benefit of the order ~e bas obtained and the proceed-
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ing he has instituted. It lies with the defendant, therefore, to pre
sent some 90ntroling reason to the judicial discretion for denying to
the plaintiff the right which he had secured, and of which he could
not be deprived except by a removal of the suit. That both parties
have deemed this proceeding an important one is obvious from the
tenacity with which the right to pursue it has been contested.

It appears by the record and moving papers that the defendant has
been defeated in efforts to vacate the order for his examination by
the supreme court a.t special term and at general term, and by the
court of appeals; and that, although for a period of 18 months he
was willing to submit his rights to the state courts, he invoked the
jurisdiction of this court when there was no other resource left by
which he could escape an examination. Certainly, there are no
equities which should induce this court to deprive the plaintiff of the
fruits of his long struggle. If the examination of the defendant could
subserve no useful purpose to the plaintiff, undoubtedly the defend.
ant should not be subjected to it, or be put to the annoyance or in.
convenience which it might entail upon him. But althongh the de·
fendant's testimony, when obtained, may not be of service to the
plaintiff to the full extent it would be in the state courts, it may,
nevertheless, be of some value. If it cannot be used on the trial of
this action as a substitute for the oral examination of the defendant,
it can be as the declarations of a party; and it can also be used in
other suits in the courts of this state between the same parties, or
their privies, pursuant to section 881 of the Code. There seems to
be no reason, therefore, for dissolving or modifying the order of the
state court, or for denying to the plaintiff the benefit of the proceed.
ing which was pending when the defendant removed the suit.

The motion is granted.

ASHUELOT SAVINGS BANK.". FROST.

(Cirouit Court, D, NeJI.(J Hampsht"r80 1884.)

. Co:NVEYANOE IN LIEU 011' ATTAdRMENT HELD NOT IN FllAUD OF C:RlmrroRB.
Where a bank levied an attachtnent upon landsowned"by its treasurer who

was under liabilities to it far exceeding in amount the;v:~u~ofthI}Jlanq., a,d
in ~rder to.8&v:e the trouble of legal proceedings ~eJI;lade a d~e9 oftlielaqd to
the, bank 1U heu of the attaChment, held, that creditors .ot his·who afterwards
attached the land could not avoid the conveyanceto the banIL>' ',. : "' .. :.,;

At Law.
Batchelder fl Faulkner, for plaintiff.
A. S. Waite, for defendant.
LOWELL, J. In this writ of entry the plaintiff corporation demands

several parcels of land in the county of Cheshire and state of New

_ ..__.. -------------
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Hampshire, said to be worth about $10,000. The parties have waived
trial by jury.. The evidence is that Ellery Albee had been treasurer
of the savings bank for many years, and in March, 1881, it was dis
covered that he had embezzled the money or property of the bank to
an amount which was believed to be, and which has proved to be,
not less than $80,000. March 16, 1881, he made to the bank a
deed of the land in question in the usual form of an unconditional
conveyance. The defendant was a creditor of Albee, and attached
the lands after the deed had been made and recorded, and having ob
taiued judgment caused them to be duly set off to him on the execu
tion. The single question in this case is whether the deed to the
bank was in fact a mortgage. It is agreed by counsel that the law
of New Hampshire makes every deed which is given upon a secret
condition voidable by the creditors of the grantor, however honest the
transaction may be, and though the condition is merely a parol de
feasance. Coolidge v. Melvin, 4:2 N. H. 510, and cases; Winkley v.
Hill, 9 N. H. 31; Ladd v. Wiggin, 35 N. H. 421.

The grantor, Albee, testifies for the defendant by deposition: "I do
not understand that there was any consideration, except that they
were, as I understand, given as collateral security to secure my
bondsmen." By "they" he means the deed; for, though there was
but one, he had before testified that he did not remember ·how many
there were. The deposition of this witness is not very satisfactory,
because he remembers but little with any positiveness, and speaks of
"impressions" chiefly. He further says that he did not know the
amount of his indebtedness to the bank at the time, and that no val
uation was agreed on at which the land was to be taken. On the
other side, the evidence is that the bank had laid a first attachment on
the land; that the amount of defalcation was approximately known,
and far exceeded the value of the property j that Albee himself, know
ing of the attachment, offered to give the deed to save the plaint.iff
bank the trouble and expense of legal proceedings; and that, accord
ingly, the deed was given and taken without any condition of any
sort. If such was the transaction, the inference is that the deed was
given, instead of the attachment, as a payment so far as it would go,
for the debt. The plaintiff might be required to account in some form
of action for the full value if Albee or his sureties should be ready to
pay the remainder, but it would be as payment, and not as security,
that the credit would be due.

I consider the plaintiff's case to be made out by a decided prepon
derance of the evidence. Verdict for the plaintiff.
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TEXAS & ST. L. Ry. 00., in Missouri and Arkansas, '11. RUST and
another.

(Oircuit Oourt, E. D. Arkan8a.~. October Term, 1883.) ,

1. CONTRACT-STIPULATED DAMAGES FOR FAILURE TO PERFORM:
A provision in a contract to build a railroad bridge that, in case of non-com

pletiondof the bridge or providing a crossing for trains by a given date, the sum
of $1,000 per week should be deducted fr(dl the contract price of the bridge for
the time its completion or provision for crossing trains. is dela:red beyond tha~
date, is a stipulation for liquidated damages. '. . .

2. SAME-DELAY-GOOD FAITH. .
In such case, if the contractors act in good faith, and the. delay results from

cause~ beyond their control, they will not be liable for damages in excess of
t~e stIpulated amount.

S. SAME-ASSUMING RISKS-EXCUSE.
The fact that the contractors were retarded in the work by high water, sick

neS8 of hands, and sunken logs encountered in sinking piers, does not excuse
them from performance of their contract. They assumed these risks when
they executed the contract, without a provision exempting them from the con~
sequences of such casualties.

4. SAME-CoNSTRUCTION OF OONTRACT-PROVINCE OF COURT AND JURY.
It is the duty of the court to determine the construction of a contract. But

where it has relation to a trade, profession, or businessof a technical character,
and is expressed in terms of art, or in words having a technical or peculiar
sertse in such trade, profession, or business,resort must be had to.the testimony
of experts, or those acquainted with the particularan or business to which till)
words relate; and when such testimony is conflicting, the question of the
meaning of such terms and words must be referred to·thejury.

5. SAME-W AlVER-t'llLENCE.
A waiver is not to be implied from the silence, of one who is under no obli

gation to speak. The intention to waive a right must b~ \lstablished by lall~
guage or conduct, and not by mere conjecture or speculatIOn. .

6. SAME-ADDITIONAL WOHK--EXTENDING TIME.' .
If, after a contract is made for building a bridge by ~ given day, the owner

of the bridge directs the contractor to make additions'or changes, Or do work
on the bridge not covered by the contract, which will require longer time to
complete the bridge, the time necessary to do such extra work must be added to
the contract time allowed for the completion of the work. .

At Law.
John McClure, H. K. <t N. T. White, and Phillips <t Stewart, for

plaintiff. ."
U. M. £t G. B. Rose and M. L. Bell, for defendants.
CALDWELL, J., (charging jury.) On the twenty-second day of April,

1882, th e parties entered into a written contract for the construction,
by the defendants for the plaintiff, of a railroad bridgeacro8s the
Arkansas river, at the price of $305,000. Difference8' arose between
them as to their relative rights, duties, and obligations under the
contract, which rMulted in the institution of this suit.. The matters
in controversy between them can best be brought to your attention by
stating the defendai'lt's claims first, :which mayoe stated thus:
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1,000 00
15,000 00
21,530 00

2,646 00
1,600 00
1,900 00

911 70

6,000 00
267,959 'i9

1.. Contract price for bridge, -$30.5,000 00
2. For sinking piers, other than center pier, below 60 feet, at

$200 per vertical foot, as per contract, -
3. Extra for sinking center pier 10 feet below 60 feet,
4. Extra for draw protection,
5. Extra for iron stringers, -
6. Extra for two shore abutments,
7. Extra for additional material for piers sunk below 60 feet,
8. Extra for trestle approaches,

$349,.:>87 70

Against this suni the defendants admit credits as follows:
1. For reduced height of piers, $ 8,100 00
2. For material and labor to complete bridge after defendants

quit work, .
8. Payments on estimates,

$282,059 79

This makes the balance claimed by the defendants as due to them
from the plaintiff $67,527.91. The parties agree as to the amount
paid defendants on estimates, i. e., $267,959.79. The items in the
defendants' accounts which the plaintiff disputes are, the charge for
sinking center pier below 60 feet in excess of $200 per vertical foot;
the whole of the charge for a draw protection; the whole of the charge
for iron stringers for draw span.; the whole of the charge for extra
materials for piers sunk below 60 feet; and the charge for shore
abutments is said to be excessive to the amount of $200.

The plaintiff's claims against the defendants may be stated thus:
1. Payments made 0:1 estimates, - $267,959 79
2. Weekly reduction in price of bridge for its non-completion, 39

weeks and 4 days, at $1,000 per week, - • 39,570 88
3. Claim for general damages for failure'to complete bridge,. 200,000 00
4. For money expended in completing bridge after defendants

quit work, 15,075 61
5. Reduction in contract price of bridge on account of reduced

height of piers, 8,100 00

The defendants dispute the plaintiff's claim for damages, includ
ing the $1,000 per week specified in the contract, on the ground that
plaintiff waived the same; they admit their liability for what it cost
the plaintiff to complete the bridge after they quit work upon it, but
they say the amount charged therefor above $6,000 is excessive.
The provisions of the contract, and the law applicable to the matters
in controversy between the parties, will now be stated in their order.
The contract contains this provision:

"In case of nail-completion of the bridge upon November I, 1882, or
providing a crossing for trains by said date, then in such event the sum of
$1,000 per week for the period of time such completion or provision for cross
ing of trains is delayed shall be deducted from said contract price; and in
like mallner, should the bridge be completed at an earlier date than Novem
ber 1, 1882, then in such event the sum of $1,000 per week shall be added to
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Mid contract price, for the period by which said fixed date of completion
shall be anticipated."

It is a conceded fact in the case that the bridge was not completed
so trains could cross on it until the fourth day of August, 1883, and
that no other mode of crossing trains was provided by the defendants
before that time; and the plaintiff claims that, under the clause of the
contract I have quoted, it is entitled to a reduction of $1,000 per
week in the contract price of the bridge, from the first of November
1882, to the fourth day of August, 1883, when the bridge was so far
completed as to admit of the passage of trains over it. It is open to
parties when they make a contract to agree on the amount to be paid
or allowed by either to the other as compensation for a breach of it.
Sometimes stipulations providing for the payment of a fixed sum
for a breach of contract are termed penalties, and go for nothing for
reasons not necessary to be stated here. But where the damages for
the breach of the contract are uncertain in their nature, or difficult to
be proved with any degree of accuracy, and the amount fixed by the
contract is not grossly in excess of a probably just compensation,
that sum will be taken as the true amount of the damages, and is
called in legal parlance liquidated damages. .

The difficulty of ascertaining, with any degree of certainty, the
damages the plaintiff sustained, is made apparent by the testimony
of the witnesses in the case, who estimated the damages from half a
million of dollars down to a comparatively small sum. You will ob
serve the contract does not provide for the payment of a large sum
in gross for a failure to have the bridge completed on the day named,
or for any mere technical breach of the contract. If it had done so
a different question would be presented. The damages fixed by the
contract do not accrue for failure to complete the bridge on a given
day, but for "non-completion of the bridge, or of providing a crossing
for trains by said date," which latter alternative could have been
complied with by providing a boat to transfer trains; and upon-failure
to do either, the damages are not given in one gross sum the day the
default accrues, but are graduated according to the length of time the
breach continues, and are not excessive or unreasonable in amount.
You are therefore instructed that the contract fixed the amount of
the defendants' liability for non·completion of the bridge, or failure
to provide a crossing for trains by the first of November, 1882, and
afterwards. That amount is $1,000 per week from that date until a
crossing for trains was provided. As the defendants seem to have
acted in good faith, and the delay resulted from causes beyond their
control, the plaintiff will not be permitted to show the damages were
more, nor the defendants that they were less, than the stipulated
amount. Nor does the fact, if it is a fact, that the defendants were
unexpectedly retarded in the work on the bridge by high water, sick
ness of hands, and sunken -logs, encountered in sinking the piers, ex
cuse them from performance of their contract, or from any of its

v.19,no.4-16
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obligations. Against the consequences of such casualties they might
have guarded by a provision in the contract. Not having done so, it
is not in the power of the court or jury to relieve them. Dermott v.
Jones, 2 Wall. 1.

The learned counsel for the plaintiff has argued that this clause of
the contract relates to the price to be paid for the bridge, which it is
said is made to depend on the time of its completion, and that the
$1,000 per week is a "deduction from the contract price" of the bridge,
and not damages for its non-completion. In construing a contract
every part of it must be taken into consideration. It is perfectly obvi
ous from the face of the contract, as .well as from the correspondence
which preceded its execution, that $305,000 was deemed by both par
ties a fair and just price for the bridge, and that the time fixed for
its completion was thought to be reasonable. In view of these facts
it is unreasonable to suppose that the parties deliberately agreed that
the more time and money it took to build the bridge, beyond what
the contract contemplated, the less price the contractors should reo
eeive for it by the amount of $1,000 per week; and that over and
above the loss of this sum, which might absorb the price of the bridge
and more too,·they should be liable for all damages sustained by non
completion of the bridge for the same period this $1,000 per week
was deducted. The contract does not mean this. The $1,000 per
'''eek is damages, and it is none the less so because it is to be "de
ducted from the contract price."

Witnesses were examined, without objection from either side, on
the question of damages. On the case as it stands such evidence is
irrelevant, and is excluded from your consideration. You will there
fore reject in toto the plaintiff's claim of $200,000 for general dam.
ages.

The provisions of the contract bearing on the question whether th~

defendants are entitled to compensation above $200 per vertical foot,
for sinking the. center pier below 60 feet, .are the following:

".A. center pier consisting of wrought-iron cylinders, sunk to a depth of
sixty feet below low water into the compact material of the bed of the
river, making a total height of 100 feet from base of pier.to bridge seat,
the center column being seven feet in diameter, and the six outside columns
four feet in diameter. ... ... ... Seven intermediate piers consisting elJ.ch of
two wrought-iron cylinders, seven feet in diameter, sunk and filled in man
ner provided for center pier. ... ... ... If, during the progress of sinking
of piers, it Shall be decided to found any of them at a less depth than flaid
sixty feet below low water, then ill such event the sum of $200 per vertical
foot of pier for said reduced height shall be deducted from contract price,
and in like manner should it be decided to sink to a depth below sixty feet,
and not below seventy feet, then in that event there shall be added to the
contract price said sum of $200 per vertical'foot of pier."

The defendants' contention is that the word "piers" in the last of
these clauses, in the understanding and usage of engineers and
bridge build.ers, does not include the center, or draw pier. The evi-
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dence shows that the difference in the cost of sinking the center and
any other pier is as three and a half or four to one. It is the duty
of the court to determine the construction of a contract, and this
duty it is usually able to perform without the aid of a jury or ex·
trinsic evidence. But it not unfrequently occurs that contracts have
relation to a trade, profession, or branch of business of a technica.l
character, and are expressed in terms of art, or in words having a
technical or peculiar sense in such trade or business, with which the
court is not familiar. In such cases resort must be had to the testi
mony of experts, or those acquainted with the particular art or busi
ness to which the words relate, and when such evidence is conflict
ing, as it is in this case, the question of the meaning of such terms
and words in the contract must be referred to the jury.

It is under the operation of this rule that it becomes proper for the
court to refer to you for decision these questions: (1) Whether the
word "pier," as used in that clause of the contract providing for the
sinking of "piers" below 60 feet, at the option of the plaintiff, does or
does not include the center or draw pier; (2) whether a contract
to construct "a 355 feet rectangular wr6ught-iron truss-draw" requires
the main stringers for such draw-span to be constructed of iron; and
(3) whether the contract to built the "bridge complete" included a
draw protection?

You have heard the testimony of the engineers and bridge builders
who where called as experts, and of the parties who made the con.
iract, and from this evidence you will determine these questions. If
you find the word "pier" in the clause referred to did not include the
center or draw pier, and that the sinking of that pier below 60 feet
was not provided for in the contract, then you will allow the defend
ants the reasonable value of their labor and materials used in sinking
the center pier ,below the depth of 60 feet"; and you will make a like
allowance for the draw protection and iron stringers for the draw
span, if you find they were not included in the original contract.
One having no knowledge of the science of engineering or bridge
building would construe the word "piers" in the clause of the con
tract under consideration to include all the piers in the bridge; and
you will so construe it, unless it is shown by a preponderance of evi.
dence that among engineers and bridge builders it has in the con
nection in which it is here used a particular or technioal meaning
which limits aud restricts it to the piers which sllpport the fixed
spans.

In relation to the questions whether the "draw protection" and the
"iron stringers" for the draw span are called for by the contract, I
call your attention to this clause of the contract: "Plans. diagrams,
and detailed specifications embodying the above stipulations, which
shall meet the approval of the chief engineer, will be promptly fur-
nished upon acceptance hereof."· . .
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The plaintiff claims that "plans, diagrams, and detailed specifica
tions" were furnished by defendants under this clause of the contract
and submitted to and approved by plaintiff's chief engineer, and that
the detailed specifications thus submitted contained this provision:
"The draw protection to consist of two timber cribs, 24 feet by 30
feet, as shown on drawings, sunk to bed of river, filled with oak piles
driven to a firm bearing; the cribs to be carried up to level of ordi
nary high water and filled with rip-rap stone;" and that the plan
and diagram furnishfld conformed to this specification and showed a
dmw protection. And the same specifications contain this provis
ion: "The trusses of the draw to be built entirely of wrought-iron,
floor beams and main stringers of iron. • • ill" If you find the
specifications submitted to and approved by the plaintiff's chief en
gineer, under the contract, contained the clauses I have quoted, then
it is quite clear the defendants themselves understood the contract to
include the draw protection, and that the "main stringers" of the
draw span were to be "of iron."

Under the clause of the contract which I have quoted the '~plans,

diagrams, and specifications," when submitted to and approved by
the chief engineer, became a part of the contract, and whatever is in
cluded in them is included in the contract; and if you find the speci
fications submitted by the defendants under the contract to the
plaintiff's engineer and approved by him contained the provisions I
have quoted then you ca,n make no extra allowance to defendants for
the "draw protection" or for "main iron stringers" for the draw span.

The defendants say the plans and specifications in evidence are
not those originally furnished under the contract, but a copy subse
quently made in which the draw protection and iron stringers are
called for in pursuance to an agreement to furnish them as extras,
made after the first plans were delivered. This is denied by the
plaintiff, and you will settle this in common with all other disputed
facts.

I now come to the claim ·of the defendants that the sum of $1,000
per week stipulated for in the contract for non-completion of the
bridge was waived by mutual consent of the parties. If one in pos
session of a right conferred either by law or contract, knowing his
rights and all the attendant facts, does or forbears to do something
inconsistent with the existence of the right or of his intention to rely
upon it, he is said to have waived it. No man is compelled to stand
on a right which the law or his contract gives him. Parties have
the same right to add to or vary a contract aft'er it is made that

.they had to make it originally. The burden is on the party assert-
ing a waiver or any modification or alteration of a contract to prove
it. It is not necessary .to shoW' an express agreement ·for the waiver
or moQ.ifica~ion; like any other fact, it may be proved by circum
stances, such as the acts or language of the parties, which" of course,
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includes their correspondence and any other facts which throw light
on the question.

The right of the plaintiff under the contract to the $1,000 per week
for the non-completion of the bridge is a valuable right of which it
is not to be deprived without its consent, either expressed or implied.
What inducement or consideration was there for the plaintiff to waive
its right to all damages for non-completion of the bridge? It was
the duty of the defendants, under the contract, to go forward and com
plete the bridge, and this was a continuing duty. They had no right
to demand of the plaintiff a relinquishment of its right to damages
as a condition of going forward with the work. The contract does
not state when the $1,000 per week is to be deducted from the con
tract price, and the plaintiff was not bound to deduct it from the
monthly estima,tes; and a failure, therefore, to make a claim for it,
from month to month, is not sufficient evidence of a waiver. A
waiver is not to be implied from the plaintiff's silence, because there
was no obligation on the plaintiff to say anything on the subject.
The intention to waive a right must be established by language or
conduct, and not by mere conjecture or speculation. You will reo
member that it is not the province of courts and juries to make con
tracts for parties, or to alter them after they are made, but to enforce
them as the parties made them. You should not, therefore, let any
supposed considerations of hardship influence you to find a waiver
upon insufficient or unsatisfactory testimony. It may be that $1,000
a week was more damages than plaintiff actually sustained for some
weeks after the first of November, 1882, but, on the other hand, it is
obvious that that sum is greatly less than the damages that accrued
weekly after the completion of the road, which occurred some weeks
before the bridge was completed. But there may have been a par
tial or limited waiver of this right, or rather an extension of the
original contract time for completing the bridge, in a mode to which
I will now call your attention.

If the plaintiff directed the defendants .to make additions or changes,
or do work on the bridge not covered by the contract, and which would
require longer time to complete the bridge, and this fact was known
to both parties, then it must be implied that both parties consented
to sU9h ,an .extension of time as was n!3cessary or r/:lasonable for mak
ing such additions or changes, but no more. Manuf'g Co, v. u. S.
17 Wall. 592. If such orders for .additions or .changes. in the bridge
were given by the plaintiff, and the defendants, with good faith and
with reasonable diligence .lJ,ndadequate fore:eand appliances, per
formed such extra work, then the time required to do tM SIl,II).e must
be .aPded to th,e contract ti~e allowed for completionot the bridge;
as,for ,instance" if you find IlJdditions andcbanges were made IJ,t plain
tiff'!! \reques~,. ~lld .that the thn.e neq~ssa.ry to make them W~8, say one
week, then the time at which the $1,000' per week was to commence
to accrue under the contract would be postponed one week. You. are
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the judges of the facts, the weight of evidence, and the credibility of
witnesses.

The jury found a verdict of $2,489.97 for the plaintiff, which neither
party sought to disturb.

BRADLEY and wife v. HARTFORD STEAM-BOILER INSPEOTION & INS. CO.I

(Oirouit Court, E. D. P~nn8ylflania. December 22, 1883.)

1. NEGLIGENCE-ExPLOSION OF BOILER-LIABILITY OF PUBLIC INSPECTORS.
A corporation authorized by statute to insure and also to inspect steam-boll·

era and stationary steam-engmes, and issue certificates, stating the maximum
working pressure, which certificates should be accepted by the chief inspector
for the city of Philadelphia, is liable for damages resulting from a negligent in.
spection and false certificate.

2. SAME-BuRDEN OF PROOl".
Where a steam-boiler insured and inspected by such corporation exploded,

killing a child of the plaintiffs, the burden of proof was upon the plaintiffs to
show (1) that the certificate accorded to the boiler a greater capacity of resist.
ance than it would safely bear, thus authorizing its use under a dangerous de
gree of pressure, and (2) that this was the result of negligent inspection.

8. !:iAME-EvIDENCE-AmlIsSIBILITY OF TESTS UPON ANOTHER BOILER SIMILAR IN
CONSTRUCTION TO THE BOILER IN QUESTION.

Experimental tests, made after the accident, upon a boiler similar in con
str'lction to the one in question, are admissible in evidence for the purpose of
showing that the defendant was not negligent in the inspection of the boiler

. which exploded.
4. I:)AME-lNSURER8.

The defendants were not insurers as respects the plaintiffs, and are not,
therefore, responsible for the consequences of according to the boiler a higher
degree of resisting power than it would safely bear, unless their doing this re
sulted from negligence.

Motion for a rule for a new trial. This was an action upon the
case bronghtby William Bradley and wife, citizens of Pennsylvania,
against The Hartford Steam Boiler Inspection & Insurance Company,
a corporation of Connecticut, to recover damages for the death of
plaintiffs' child, caused by the explosion of 80 boiler inspected and in·
sured by the defendant. By an act of Pennsylvania, approved May
7, 1864, (Pamphlet Laws 1864, p. 880,) the m$yor of Philadelphia is
directed, by and with the advice of councils, to appoint inspectors of
steam.boilers, and a penalty is imposed upon any using boilers with.
out first obtaining a certificate from the inspectors that the same was
found safe and stating its maximum working pressure. By an ord
inance of Philadelphia, approved July 13, 1868, (West's Dig. 417,)
the number and duties of the inspeotors are set forth. By an act of
Pennsylvania, appl'oved July 7,1869, (Pamphlet Laws 1869, p. 1279,)

I Reported by Albert B. Guilbert, Esq., of the Philadelphia bar.



BRADLEY V. HARTFORDSTEAM'-BOILEBINSPEOTION & INS. 00. 247

the defendant was authorized to inspect steam-boilers and issue cer-.
tificates in accordance with the above recited act and ordinance.

George H. Van Zandt and Furman Sheppard, for plaintiffs.
Frank Wolfe and Benjamin Harris Brewster, for defendant.
BUTLER, J., (charging jury.) By virtue of the statute, to which your

attention has been called, authorizing the defendants to inspect steam
boilers in pursuance of the laws of this state, the defendants' accept
ance of the authority thus conferred, and undertaking to inspect
Gaffney & Nolan's boilers, at the corner of Martha and Collins streets,
it became their duty to make this inspection in the manner indicated
by the city ordinance read to you with the care skill which the
importance of the duty demands, and to. grant a certificate speci
fying the extent of pressure the boilers would safely bear. The
plaintiffs allege that tbe certificate granted accorded to the boiler in
question, a greater power of resistance tban it would safely sustain;
that this was the result of carelessness in the inspection, and that in
consequence a greater strain was put upon tbe boiler than it would
bear, whereby it was exploded, and the plaintiffs' son killed. If this
allegation is sustained by the evidence,the plaintiffs are entitled to
your verdict; and, in such case, should be awarded a sum equal to
what you may find would bave been the value of the cbild's ser.vices
to bis parents, during minority, if he had lived. Is the allegation
sustained by the evidence? This inquiry presents two questions, and
two only. (1) Did the oertificate accord to the boiler a greater ca~:

pacity of resistance than it would safely bear, thus authorizing its
use under a dangerous degree of pressure? And if it did,then (2)
was this the result of negligent, inspection? The burden of proof
respecting both questions is on the plaintiffs, who must show by sat
isfactory evidence-First; the incapacity of the boiler to sustain the.
pressure' accorded; and, second, that the failure to discover this inca
pacity, and granting the certificate to use it at so high a rate, was the
result of negligence. .

Considering these questions in their order, you will first inquire
whether the plaintiffs have shown that the boiler would not safely
bear the certified pressure. They called before you several mechan,.
ical engineers as experts, some of whom testified·frotn investigations
made after the explosion, that, in their judgment, the boiler-head
would not safely sustain the pressure, and gave you their reasons for
this conclusion. Some of these witnesses, as the court understood
them, did not unite fully in this judgment. This, as you observe, is
the opinion simply of skilled and intelligent witnesses, wh.Q' had no
opportunity of examining and testing the h~ad (the' onlypart~lleged
to be defective) before the explosion. On the other hand, the defelld.
ants have <lalled before you the manufacturers of the boiIe;J;, who tes
tify not only that the boiler was constructed of good tnatElrial, and in
the best manner as respects workmanship, but also that they sub
jected it to the hydrostatic test, and thus actually ascertained t}lat i~



248 FEDERAL BBPORTE&

would safely bear a considerably higher degree of pressure than the
certificate subsequently accorded it. The defendants' agents, who
inspected the boiler and granted the certificate, testify that they also
subjected it to this test, and ascertained it to be capable of bearing
the pressure accorded, with safety. The engineer who was first placed
in charge tp-stifies that for the several weeks he ran the engine the
boiler sustained this pressure with safety. Several witnesses have
testified that, with a view of ascertaining what pressure such a head
would bear, a short boiler, with a head precisely like this, was man
ufactured after the accident, and subjected to the hydrostatic test,
under the supervision of the city inspector; and that it actually bore
between four and five hundred pounds to the square inch. The de
fendants also called experts, who, from the appearance of the boiler,
expressed the judgment that it would safely bear the pr~ssure certi
fied. Now, gentlemen, under the evidence (and if there is anything
more bearing upon this question than I have referred to, you will re
member and consider it,) can you say that the boiler in question
would not safely bear the pressure accorded it? If you cannot, then
your verdict must be for the defendants without going further. If
you find it was not capable of bearing this pressure, then you will
pass to the second question, to-wit, does it appear from the evidence
that the defendants were negligent in not discovering this?

The defendants were not insurers, as respects the plaintiffs, and
are not, therefore, responsible for the consequences of according to
the boiler a higher degree of resisting power than it would safely
bear, (if they did so,) unless their dl;>ing this resulted from negligence.
As before stated, it was their duty to inspect and test the boiler, as
has been explained to you. If the want or insufficiency of resisting
capacity could be discovered by such inspection, they should have dis
covered it, and failure to do so, under such circumstances, would be
negligence. They were not required, nor authorized, however, to cut
or chip the iron, and thus ascertain its quality, but to examine the
boiler and its workmanship carefully and intelligently, and see
whatever could thus be seen, and to subject it to the prescribed
hydrostatic test. If they did this, and certified according to their
best judgment thus formed, they are not responsible, no matter
what latent defects may have existed. Does the testimony warrant
a conclusion that this duty was not properly performed? Can you
say that the boiler was subject to any defect discoverable by such an
inspection? As before stated, the only defect alleged was in the
bead. This was of cast iron, flat, with the flange turned inward. If
auch heads as you find this to have been were in common use, and
thus approved by manufacturers and the trade, the defendants cannot
be held guilty of negligence iIi failing to condemn it on this account.
That such heads were in common use at the time, the testimony on
both Bides would seem 'to put beyond doubt. That other heads, of a
different type, might be safer, or that experts differ in judgment on
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this subject, is unimportant. The defendants cannot be found guilty
of negligence in failing to condemn a head such as was in general
use, and thus proved to be reasonably safe, or at least shown to be 80

esteemed.
The plaintiffs, however, contend, and have endeavored to prove,

that this head, aside from its kind and material, was defective in
manufacture, in that the man-hole plate, as they assert, was irregu
lar or uneven on its surface, so that when bolted down upon the
head, to make a close joint, it would strain the metal of the head,
and in some other minor respects. While two, and possibly more, of
tbe plaintiffs' experts testify to such defects of construction, otbers,
and probably a large number of the plaintiffs' witnesses who bad an
equaJ opportunity of examining the head, testify either that they did
not find these defects, or that they attach no importance to them.
On the other hand, the defendants have exhibited the man-hole plate
to you, and called witnesses, who, examining it in your presence, say
it does not exhibit such uneven surface, and that it cannot have been
altered in this respect since the accident.

To the court the exhibition of the plate, with ~his testimony, seeins
to be a complete and conclusive answer to the plainti~s' allegation
in tbis regard. You will say, however, whether it is so or not. Other
experts called by the defendants, tell you that there were no defects
in the boiler-bead, such as the plaintiffs ascribe to it, nor any other
that a careful and competent inspector could have discovered. The
city inspector, Mr. overn, called by the plaintiffs, as well as the de
fendants, tells you distinctly and emphatically, that no imperfection
of any description could have been discovered in it before the explo
sion. He further tells you that he, as inspector, would certainly have
passed it, and accorded the pressure certified; that the broken parts,
examined by him after the accident, showed plainly that the explo
sion resulted from faultiness of the iron alone, which faultiness no
previons inspection could have revealed. The defendants' agents,
who inspected and tested the boiler, describe to you how they did it;
testify that they were careful in all respects; that they could discuver
no defect; and that it safely bore the prescribed test. The court
sees nothing to justify the suggestion that these inspectors were want
ing either in experience or intelligence. Now, gentlemen, can you say
that the want of resisting power in the boiler (if it existed) should
have been discovered by inspection?

I have little more to say. Unless the evidence satisfies you that
the boiler would not bear the pressure accorded to it, and also satis
fies you that this incapacity to bear such pressure could have been dis
covered by proper inspection, your verdict must be for the defendants.
I deem it my duty to say to you, that the plaintiffs' case, in my judg
ment, is weak, as respects both these points; so weak as hardly to
justify a verdict in their favor. The question, however, is submitted
to you, to be determined according to your judgment. In submitting
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it I caution you against all suggestions of sympathy or prejudice.
They have no proper place in So court of justice.

The point submitted by the defendants, to-wit: "That under all the
evidence as presented, the verdict must be for the defendants," was
reserved by the court.

Verdict for defendants.

The plaintiffs moved for a. rule for a new trial, assigning for rea~
sons thltt evidence was admitted concerning an experimental test of
a different boiler tha~ the one in question, but said to be constructed
in a similar manner; that the court charged that the defendant was
not guilty of negligence if the boiler in question was of a kind in com
mon use and approved by manufacturers and the trade, and properly
inspected and tested; and because the court declared that the plain
tiff's case was so weak as hardly to justify a verdict in their favor.

Rule discharged.

Vide Rose v. Stephens & Condit Transp. Co. 11 FED. REP. 438.

VIETOR and others v. ARTHUR.

(Circuit Dowt.8. D. New York. February, 1884.)

CuSTOMS DUTIES - WOOLEN STOCKINGS - SPECIFIO STATUTE NOT REPEALED BY
GENERAL.

The specific prOVisions of the act of July 14, 1862, § 13, fixing the duty upon
"stocking, etc., made on frames," are not repealed, with respect to stockings
made of either wool or worsted and cotton, by the general provisions of the act
of MaTch 2, 1867, § 2, regulating the duty upon" all manufactures of wool."

Motion for New Trial.
Stephen G. Clarke, for plaintiffs.
Elihu Root and Samuel B. Clarke, for defendant.
COXE, J. Prior to the Revised Statutes. the plaintiffs imported into

this country stockings composed of either wool or worsted and cotton.
They were made on frames and worn by men, women, and children.
The collector assessed them under the second section of the act of
March 2, 1867. as follows:

"On woolen clQths, woolen shawls, and all manUfactures of wool of every
description made wholly or in part of wool, not hel"ein otherwise pTOvided for.
fifty cents per pound, and, in addition thereto, thirty-five per cent, ad valorem.
On flannels, blankets. hats of wool. knit goods. balmorals. woolen and worsted
yarns, and all mamJ,fatures of every deseription composed Wholly or in pm't
of worsted, the hair of the alpaca, goat, or other like animals, except such as
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are composed in part of wool, not otherwise provided for, valued at not ex
ceeding forty cents per pound," etc. 14 St. at Large, 559.

The importers insisted that they should have been classified under
section 18 of the act of July 14, 1862, as follows:

"Caps, gloves, leggins, mits, socks, stockings, wove shirts and drawers,
and all similar artides made on frames, of whatever material composed,
worn by men, women and children, and not otherwise provided for." 12 St.
at Large, 556.

The supreme court, having the provisions of the Revised Statutes
under consideration, as applicable to these identical importations, say,
in Vietor v. Arthur, 104 U. S. 498:

"It is also well settled that when congress has designated an article by its
specific name, and imposed a duty on it by such name, general terms in a
later act, or other parts oithe same act, although sufficiently broad to com
prehend such article, are not applicable to it. ... ... ... It is conceded that
stockings made on frames have been dutiable eo nomine since 1842, and by
four different enactments." .

Here, then, is a general and long recognized rule of statutory con
struction applicable to the law as it existed both before and after the
Revision, as applicable to the case at bar as to the case the supreme
court were considering. Tested by it the position of the plaintiffs
seems well taken. They imported "stockings made on frames worn
by men, women, and children." It would be difficult to employ lan
guage more correctly doscribing the articles-the duty being imposed
without reference to the material. But it is asserted that the general
language of the act of 1867, viz., "manufactures of wool of every de
scription" and "knit goods .. .. .. composed wholly or in part
of worsted" repealed the provisions quoted from the act of 1862.
That it does not do this eXp'ressly is admitted, but it is argued that it
operates as a repeal by implication.

The act of 1867 was, to use the language of defendant's brief,
"intended to be a complete and exhaustive revision of the tariff so far
as it related to wool and articles containing wool." It certainly was
very comprehensive, specific, and minute in its classifications. That
in such an act, where "buttons," "head-nets," and "hats of wool"
were not forgotten, no mention should have been made of "stockings
made on frames" or the acts which for many years imposed a duty
upon them by that name, is indeed significant. Within the rule
just quoted from the supreme court the specific description in the act
of 1862 waS not affected by the general description in the act of
1867. When the collector turned to the former act he found pre
cisely what the law requires him to search for in the first instance
a particular description of the imported articles. There was no need
to examine further. His duty was done.

The mot,ion for a new trial is denied.
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MIDDLETON PAPER CO• .". ROCK RIVER PAPER CO., Defendant, and
another, Garnishee.

(Oircuit Oour', W. D. Wi8con8in. January 26, 1884.)

1. FEDERAL COURT PRACTICE-PROCESSES-How ISSUED.
All writs and processes issuing from the courts of the United States shall be

under the seal of the court from which they issue, and shall be signed by the
clerk thereof. Those issuing from the supreme court, or a circuit court, shall
bear te8te of the chief justice of the United States. Section 911, Hev. tit.

2. SAME-GARNISHEE PROCEEDINGS-SUMMONS IN-How ISSUED.
The summons in a garnishee proceeding is" process" within the meaning of

the statute prescribing the manner in which processes shall issue from the fed
eral courts, both the statutes and the decisions of the state courts regarding
the garnishee proceeding as the commencement of a new suit against the de
fendant therein.

8. SAME-SUMMONS ISSUED BY THE ATTORNEy-AMENDMENT.
A process which has been issued by the attorney when it should llave been

issued by the clerk is no process at all, and cannot be amended us in the case
of an irregularity. Under such a summons the court gets no jurisdiction of
the case, and there is nothing to amend.

At Law.
Tenny J; Bashford, for plaintiff.
Pease J; Rugen, for defendant and garnishee.
BUNN, J. This action was brought by the plaintiff, a citizen of

Ohio, against the defendant, the Rock River Paper Company, a citi
zen of Wisconsin, upon an acceptance made by said defendant in
favor of' the plaintiff. John Hackett, also a citizen of Wisconsin,
was served with garnishee process, issued and signed by the plaintiff's
attorneys, according to the forms of proceeding in such cases under
the laws of Wisconsin. The defendant's attorneJ's, appearing for the
garnishee for that special purpose, move the court to set aside the
garnishee proceedings, on the ground that no sufficient process has
been served upon the defendant. Section 911, Rev. St., provides that
"all writs and processes issuing from the c01;1rts of the United States
shall be under the seal of the court from which they issue, and shall
be signed by the clerk thereof. Those issuing from the supreme
court or a circuit court shall bear teste of the chief justice of the
United States. And rule 20 of the rules for this district provides
that all process shall be issued by the clerk under the seal of the
court, and shall be signed by the clerk issuing the same, and shall
be returnable at Madison or La Crosse, as directed by the party ap
plying therefor. The garnishee summons in this case, served upon
the defendant in the garnishee proceedings, is in the form prescribed
by the law and practice in the state court, runs in the name of the
state of Wisconsin, has no seal, and is issued and signed by the
plaintiff's attorneys.

The question is whether in view of the foregoing provisions such a
practice can obtain in this court; and it seems quite clear that it



MIDDLETON PAPER 00. V. ROOK BIVER PAPER 00. 253

cannot. It is true that section 914, Rev. St., provides that the
practice, pleadings, and forms and modes of proceeding in civil
causes, other than equity and admiralty causes, in the circuit and dis
trict courts shall conform as near as may be to the practice, plead~

ings, and forms and modes of proceeding existing at the time in like
causes in the courts of record of the state within wh~ch such circuit
or district courts are held, any rule of court to the contrary notwith
standing. But it is evident that this provision must receive a rea
sonable construction in connection with the other provisions above
referred to, requiring process to be issued by the clerk of this court un
der the seal thereof. Under the state law in this state and in New
York and some other states, the plaintiff's attorney issues the sum
mons, which is the commencement of a suit. But I believe it has
uniformly been held, inview of the provisions of congress, that this can
not be done in the federal courts; and so it has been the uniform prac
tice in this state, so far as our knowledge goes, that the summons, as
well as writs of attachment and arrest, are iSliued by the clerk of this
court under the seal of the court, run in the name of the president of
the United States, and bear teste of the chief justice of the United
States. In other respects they are in substance and form as pre
scribed by the laws of the state.

It is insisted, however, by plaintiff's attorneys, that a garnishee
summon is not "process." I am unable to concur in this view. Both
the statues and decisions of the state courts regard the garnishee pro
ceedings as the commencement of a new suit against the defendant
therein. Section 3766, Rev. St. Wis., provides: "The proceedings
againat a garnishee shall be deemed an action, by the plaintiff against
the garnishee and defendant, as parties defendant, and all the provis
ions of law relating to proceedings in civil actions at issue, includ
ing examination of the parties, amendments, and relief from default,
or proceedings taken, and appeals, and all provisions for enforcing
judgments, shall be applicable thereto. The statute provides for the
formation of an issue and trial, and a personal judgment against the
garnishee defendant. He may also be punished for contempt for
failing to answer when duly summoned. See, also, Atchison v. Rasa
lip,3 Pin. 288; Orton v. Noonan, 27 Wis. 572; Everdell v. S. ft F.
du L. R. 00. 41 Wis. 395. Although the garnishee prceedings are
ancillary and auxiliary to the suit against the original defendant,
they are nevertheless properly regarded as constituting a separate
action against the garnishee. And the summons served upon him is
the "process" by which the court is to get jurisdiction of the action,
if it gets it at all. It comes within any definition of process with
which the court is acquainted. The summons, notice, writ, or what
ever it may be called, by virtue of which a defendant is required to
come into court and answer, litigate his rights, and submit to the
personal judgment of the court, must be "process within the meaning
of the law of congress" and the rule of the court, which is to be issued
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by the clerk of this court, under the seal of the cond and te8ted in
the name of the chief justice of the United States. And this makes
the practice in this court consistent and uniform. There would be
no consistency in requiring the summons, by which the action is be
gun, to be issued from the court and allow the garnishee summons
to be issued by the attorney. It is no doubt the policy of the law
to keep process under the immediate supervision and control of the
court.

The plaintiff's counsel ask for leave, in case the practice is held to
be irregular, to allow an amendment; and the law of amendments is
ample for the purpose, if the defect be curable by amendment. But
the difficulty is, there is nothing to amend by. If process, in some re
spects irregular in form or substance, had been issued, the court could
amend it. For instance, if the clerk had issued the summons and
failed to seal it, the court could order it sealed. But no process, reg
ular or irregular, has been issued by the proper authority. Hence it
is that the court gets no jurisdiction of the case, and there is nothing
to amend by.

.The motion must therefore be allowed, and the garnishee proceed
ings set aside.

See Peaslee v. Haberstro, 15 Blatchf. 472; Dwight v. Me1'ritt, 4 FED. REP.
614; Ins. 00. v. Hallock, 6 Wall. 556: Republic Ins. 00. v. Williams, 3
Biss. 372; Manville v. Battle M. S. Co. 17 FED. REP. 126; Field, Fed. Pro
176, 181, 427, note 1.

LUNG OHUNG, Adm'r, etc., V. NORTHERN PAO. Ry. Co.

BUCHANAN 'v. SAME.

(Di8trict CQurt D. Oregon. February 8, 1884.)

1. RIGHT TO AFPEAR SPECIALLY.
A defendant in an action, upon whom a summons has been served illegally,

may appear therein specially, for the purpose of having such illegal service set
aside; and there is nothing in sections 61 and 520 of the Oregon C,ode of Civil
Procedure derogatory of such right.

2. ACTION m NATIONAL CoURTS.
Subdivision 1 of section 54 of said Code, when applied to actions in the na

tional courts, must be construed as if the word" county" read" district."
3. CORPORATION-SERVICE OF SUMMONS ON.

In an action against a corporation in the United States circuit court for the
district of Oregon, if the summons is served under said subdivision 1 of section
54, on any agent of the defendant other than its president, secretary. cashier
or managing agent, unless it appears that the cause of action arose in the dis
trict, such service is illegal, and will be set aside on the application of the de
fendant.

4. ()AUSE OF ACTION-WHEN AND WHERE IT ARISES.
A cause of action given by statute to an administrator to recover damages

for the death of his intestate arises out of such death, and where it occurred;
and not the appointment of thc administrator or the place where it was made.
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Action for Injury to the Person. Motion to set aside the service
of a. summons.

John H. Woodward, for Lung Chung.
O. P....Vason, for Buchanan.
Cyrus A. Dolph, for defendant.
DEADY, J. These actions are each brought to recover damages for

an injury to the person, caused by the negligence and misconduct of
the defendl1nt. In Lung Chung's case it appears from the complaint
that on June 21, 1883, Lung Ban was a,t work on the grade of de
fendant's railroad, in Montana, about 10 miles to the westward of
Herron's Siding, when he was killed by the wrecking of a train on
which he was being carried from the place where he was working to
the camp of the contractors, On Chung Wa Compltny, under whom he
was employed; and that on November 23, 1883, the county court of
Multnomah county, Oregon, granted letters of administration upon
the estate of the deceased to the plaintiff, who is a citizen of China.
In Buchanan's case it appears that the plaintiff is a citizen of Ne.
vada, and that on February 13, 1883, he was at work for the defend
ant as a. carpenter, repairing bridges, on the line of its road in Wash·
ington territory, when, by the fallillgof timbers from a, platform car,
he had his arm and wrist broken, and was otherwise injured. In
each case it appears that the defendant is a corporation formed under
a. law of the United States; and in Buchanan's case it also appears
that its principal place of business is at New York; while in Lung
Chung's case it is also alleged that the defendant was so organized
for the purpose of constructing and operating a railway from Minne
sota to Oregon and Washington territory; of all which, except the
place of business, the court takes judicial n.otice..• A summons was
duly issued in each case, and from the return of the marshal thereon
it appears that not being able to find the president, secretary, cashier,
or managing agent of the defendant in this district, he served the
summons on Homer D. Sanborn, "the purchasing agent" of the de
fendant herein. The defendant now moves to set aside the service
of the summons in each case, having given the plaintiffs written no
tice of its appearance for that purpose j and by consent of parties the
motions are heard together.

And, first, the counsel for the plaintiff in Buchanan's case insists
that the defendant cannot appear for this purpose only-that it must·
either appear fully and without reserve or not at all, citing sections 61
and 520 of the Oregon Code of Civil Proc. By the first of these sections
it is provided, in effect, that a voluntary appearance of the defend.
ant shall, for the purpose of giving the court jurisdiction, be equiva
lent. to a personal service of the summons;" while the latter declares
that "a. defendant appears in an action or suit when he answers, de
murs, or gives the plaintiff written notice of his appearance; and
until he does so appear he shall not be heard in such action or suit,
or in any proceeding pertaining thereto, except the giving of the un-
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dertakings allowed to the defendant in the provisional remedies of
arrest, attachment, and the delivery of personal property." Section
61 contemplates, of course, a full and unqualified appearance, and
declares the effect of it on the jurisdiction of the court; but it has no
bearing on the question whether a defendant has a right to make a
qualified appearance for a special purpose, as to set aside an attach
ment or the service of a summons. So, an appearance under said
section 520, by delivering a demurrer or answer to the complaint, is
in the nature of things an unqualified appearance. There is only one
other way for a defendant to appear, and that is by giving the plain
tiff written notice thereof. And the question is, can that appearance
be something short of a general appearance and for a particular pur
pose? There is nothing in the Code to the contrary. The statute
says the defendant may appear by a written notice. This does not
necessarily imply a full appearance or exclude a qualified one. If
the defendant desires, in the language of the statute, to appear, not
to the action, but in a "proceeding pertaining thereto," why may he
not, and what is there in section 520, or the nature of the proceeding,
to prevent it? The right to appear specially and mo.e to set aside
the service of a summons is one thing, and the allowance of the
motion is another. When the summons or the service thereof is
merely defective or wanting in some matter of form or method which
does not affect the substantial rights of the defendant, the motion to
set aside will be disallowed, or a counter motion allowed to amend.
But where the service is unlawful, and cannot give the court juris
diction of the defendant, it ought to be set aside or quashed, and, un
less the party upon whom it is made is allowed to appear for that
purpose, he must run the risk of having a judgment given against
him for want of an answer, in a case where it may be there is no
appeal, and, if there was, the illegality of the service is not apparent
on the face of the record.

In Lyman v. Milton, 44 Cal. 635, and Kent v. West, 50 Cal. 185,
it was held in the one case that a party was entitled to appear spe
ciallyand move to set aside the service of an illegal summons, and, in
the other, to set aside the illegal service of a legal summons; and
further, that the wrongful denial of such motion was an error that
was not waived by the defendant's subsequent appearance and trial
of the case.

To the same effect is the case of Ha1'knes8 v. Hyde, 98 U. S. 476,
in which it was held that the service of a summons from a district
court in Idaho, upon a defendant while on an Indian reservation,
from which the jurisdiction of the court was by law excluded, was
unlawful, and that the defendant was entitled to appear specially, to
have such illegal service set aside; and further that the error com·
mitted in denying the motion to set aside was not waived by the de
fendant's subsequent appearance and submission to a trial of the
cause.
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The cases under consideration are within the rulings made in these
cases, and I see nothing in the Code to take them out of it. Nothing
less than the express language of a statute or the necessary implica
tion therefrom would be construed by any oourt of justice as forbid
ding or preventing a party to appear in an action for the purpose of
having the servioe of a summons set aside, on the ground that it was
illegally served upon him,-not in manner, but in substanoe,-and
under such circumstances as not to give the court any jurisdiotion of
his person, or authority to proceed to judgment against him.

By the act of 1875 (18 St. 470) it is provided that no oivil suit
shall be brought before any circuit court against any person, by any
original process or proceeding, in any other district than that whereof
he is an inhabitant, or in whioh he shall be found at the time of
serving such process or commencing such proceeding," saving certain
exceptions not now material. Whether the defendant is an "inhab
itant" of this district, within the meaning of this act; need not now
be considered. If it is such an inhabitant it cannot be brought be
fore this court as a defendant in this action unless by the due service
of a summons upon it; nor can it be "found" here for such purpose,
only so far as it can be so served here. And in either case we must
look to the local law prescribing the method of serving a summons
on a oorporation to ascertain what oonstitutes such service and the
effect of it. The defendant, being a mere legal entity, cannot be di
rectly served with process. From the nature of the case the service
must be a substituted one. Generally, it is made upon some natural
person for it. This person is usually designated by the local law,
upon the theory that his relation to the corporation is such that no
tice to him will result in notice to it.

By section 54 of the Code of Civil Procedure, as amended in 1876,
(Sess. Laws, 37,) it is provided that in case of an action against a
private corporation the summons shall be served on "the president
or other head of the corporation, secretary, cashier, or managing
agent," or in cass none of these officers "shall reside or have an of
fice in the county where the cause of action arose, then on any clerk
or agent of such corporation who may reside or be found in the
county; or if no such officer be found, then by leaving a copy thereof
at the residence or usual place of abode of such clerk or agent." Al
lowing that the practice in this court, in this respect, must conform
"as near as may be" to the directions of this section, as provided by
section 914 of the Revised Statutes, still the word "county," as used
therein, must in this oourt be understood to mean the "district" or
territorial limit of the court's jurisdiction. The defendant, although
an inhabitant of this district, cannot be brought before this court in
a civil action, unless it is served with a summons in the mode pre
scribed in this section. If the action is transitory in its character,
and service of the summons is made within the district on the presi
dent, secretary, cashier, or managing agent of the defendant, the

v.19,no.4-17
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court acquires jurisdiction without reference to where the cause of ac
tion arose. But if neither of them can be so served, the action can
not be maintained in the district unless the cause of action arose
therein. For the .statute, in giving a plaintiff the right to serve a.
.summons against a corporation upon any inferior agent or clerk
thereof, where the superior ones cannot be found in the district, lim
its the same to cases where the cause of action arose in the district.
Now, in each of these c.ases the cause of action arose without the dis
trict, and therefore the service of the summons thereon upon an agent
of the corporation who dOBS not appear to be its "managing" one, or
its secretary, cashier, or president, is unauthorized and illegal. The
illegality arises, not from a defect in form or method, but in sub
stance, and is therefore incurable. In effect, the law does not, under
these circumsta,nces, permit the defendant to be brought before this
court in civil action without its consent upon a cause of action that
arose without the district.

The suggestion of counsel for the plaintiff, in Lung Chung's case,
that the cause of action ought to be considered as having arise.n
within the district because the plai\ltiff's letters of administration
were granted here, is ingenious, but not sound. On the contrary, the
cause of action arose in Montana on the death of the deceased,-the
law of that territory giving an action to' his heirs or personal repre
sentatives for damages on that account. The plaintiff's right to sue
on this cause of action may be said to have originated here, but the
grant of administration to him did not create or originate the cause
of action, though it gave him a certain control over it.

The motions are allowed, and the service set aside.

CHILD 'I). BOSTON & FAIRHAVEN IRON WORKS.

(Oi1'cuit Court, D. Massachusetts. January 21i, 1884.)

L PATENTS FOR INVENTJONS-INFRINGEMENT--SECOND AC'fION FOR DAMAGEB FOR
SAME Ac'l'.

A party who has elected to take judgment for his profits, which judgment
has not been reversed, cannot prosecute a second action for other damages aris- •
ing out of the same acts of infringement.

2. SAME-J)AMAGES FOR A tlINGLE WRONG.
For a single wrong, the damages for which are capable of IIscertainment, and

which is not in the Illlture of a continuing nuisance or trespass, only one action
will lie, and the damages must be assessed once for ll.1I

At Law.
E. P. Brown and C. E. Washburn, for plaintiff.
Causten Browne, for defendant. .
LOWELL, J. The parties have agreed that if, upon the facts sub

mitted, the action can be further maintained, it shall stand for trial;
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if not, a verdict shall be entered for the defendant•. 'It is an action at
law for infringement of two claims of a patent owned by the plaintiff,
After it was begnn the plaintiff filed his bill on the equity side olthe
court for precisely the same infringement, which consisted of making
and selling certain printing presses, and Judge SHEPLEY, after a full
hearing, entered an interlocutory decree for an injunction, and an
account of the profits and damages. OhUd v. Bostonet Fait'haven
Iron Works, 1 Holmes, 303. The master reported that the plaintiff
had not claimed damages as such, and that he was entitled to re
cover $5,640.26, as profits. No claim was made before the court
or the master under the second claim of the patent, and it was not
passed upon, though the bill was broad enough to include it. A final
decree was entered for the sum found by the master, but it has not
been satisfied. The suit in equity was begun after the statute of 1870
had given the owners of a patent the right to recover damages as well
as profits, in equity; and, under the prayer for general relief, the
plaintiff might have had his damages assessed, as the interlocutory
decree itself provides. Both suits, therefore, were for precisely the
same cause of action; and though the remedy in equity was more
complete, it was a concurrent remedy with this action, and has now
passed into judgment. If the .plaintiff had found that his damages
exceeded the defendant's profits, he might have had the larger sum
assessed. Birdsall v. Coolidge, 93 U. S. 64.

The principle of law relied on by the defendant, applies to the
. damages for the second claim, as well as damages generally. It is
that the same defendant shall not be twice vexed by the same plain
tiff for a single wrong, any more than for a single contract. "Sup
pose," said the court, in Farrington v. Payne, 15 Johns. 432, 433, "a
trespass, or a conversion of a thousand barrels of flour, would it not
be outrageous to allow a separate action for each barrel?" So far as
I have been informed by the able arguments, or have discovered by
my own examination, the authorities agree entirely, to this extent,
at least, that for a single wrong, the damages for which are capable
of ascertainment, and which is not in the nature of a continuing nui
sance or trespass, only one action will lie, and the damages must be
assessed once for all. The doctrine has sometimes operated harshly
for plaintiffs, whose damages proved to be greater than they were ex
pected to be. Here, however, the infringement consisted in making
and selling certain machines, identical in the two cases, and not for
their continued use; and there is no possible element of prospective
or uncertain damage. See Bennett v. Hood, 1 Allen, 47; Trask v.
Hartford et N. H. R. Co. 2 Allen, 331; Goodrich v. Yale, 8 Allen,
454; Fowle v. New Haven et N. 00. 107 Mass, 352; Folsom v. Clem·
ence, 119 Mass. 473; McCaffrey v. Oarter, 125 Mass. 330; Adm'r of
Whitney v. Clarendon, 18 Vt. 252; Great Laxey Mining 00. v. Clague,
4 App. Cas. 115.

In giving the opinion of the supreme court, that an unsatisfied



260 FEDERAL REPORTE~

judgment against one wrong-doer does not bar an action agaimt oth
ers who are jointly and severally liable, MILLER, J., is careful to dis
tinguish the case from that of a second action against the same de
fendant. Lovejoy v. Murray, 3 Wall. 1, 16.

The plaintiff having elected to ta.ke judgment for his profits for the
precise infringement which is the subject of this action, which judg
ment has not been reversed, he cannot now prosecute his action for
other damages arising out of the same acts of infringement; and, in
accordance with the stipulation, there must be a verdict for the de
fendant.

NICODEMUS and another v. l!'RAZIER.

(Oircuit Oourt, D. Maryland. January 24, 1884)

PATENTS FOR INVENTIONS-COMBINATION VOID FOR WANT OF PATENTABILrry.
Patent No. 241,405, granted December 27,1881, to Nicodemus & Weeks, for

improvement in apparatus for processing canned goods, held to be llo combina
tion of old elements, void for wani of patentability.

In Equity.
Sebastian Brown, for complainants.
John H. Barnes, for defendant.
MORRIs, J. Bill of complaint for infringement of patent No.

241,405, granted to complainants December 27,1881. Complainants'
patent is for an improvement in an apparatus for processing canned
goods. To enable the goods, after being pnt in hermetically-sealed
cans, to be subjected to a higher degree of heat than 212 degrees
Fahrenheit, the complainant providc::s a vessel, or kettle, with a
steam-tight cover in which the cans may be placed, and the steam
admitted until the temperature is raised to the required degree. The
cans being subjected while in the steam-tight vessel to the pressure of
the confined steam are not liable to be burst by the explosive pressure
generated within them. The steam-tight processing vessel is sub
stantially the same contrivance described and claimed in patent No.
149,256, granted to Andrew K. Shriver March 31, 1874. Shriver's
contrivance is not claimed by him in his patent in combination with
any boiler or steam generator, but simply as a steam-tight process
ing vessel, to be supplied with steam from any convenient steam gen
erator.

The complainant in his patent claims this steam-tight vessel in
combination with an ordinary tubular boiler, and it is described and
shown as placed upon the boiler with the bottom extending. down
ward a little distance into the boiler itself. The first claim is for the
combination of the vessel and the boiler, the vessel mounted upon
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the boiler and communicating with the steam drum. The second
claim is for the combination of the vessel and boiler, with the vessel
resting upon and partially within the boiler. The third claim is for
the combination of the same elements in connection with a removable
lid for the kettle, a clamp to fasten it, a gage cock and pipe, all of
them wel\ known appliances used in connection with boilers and ves
sels in which steam is confined. It is quite evident, I think, that
there is nothing new in the processing kettle, and nothing new in the
tubular boiler, and nothing of invention in the mechanical construc
tion by which the complainants unite the two together. The only
question then is, are the two when brought together a patentable
combination? Do the two as combined by complainants contribute
to a new mode of operation or produce any new and common result ?
I do not see how it can be so contended. The boiler, just as before,
produces the steam, and just as before it is conveyed by a pipe into
the processing vessel, and being there confined it acts upon the cans
just as before, producing the same results by precisely the same
operation.

The complainant claims that his contrivance has for its object to
economize steam, to faciliate the removal of the cans, and to increase
generally the efficiency of the apparatus. It may be that by placing
the kettle upon and partly within the boiler he has accomplished
these objects, but it seems to me that what he has done are mere de
tails of construction, and do not approach invention. In Atlantic
Works v. Brady, 107 U. S. 200, [So C. 2 Sup. Ct. Rep. 225,J the
supreme court has declared very plainly that it is not the design of
the patent laws to grant a monopoly of the improvements and adap
tations which in the progress of manufactures from time to time would
occnr as the demand for them arises to any skilled mechanic or oper
ator. If, for the use of any class of persons engaged in putting up
canned goods, it is more convenient and economical to have the steam
processing kettle placed on and sunk partly into the boiler which gen
erates the steam, instead of placed alongside of it, it was an arrange
ment the virtues of which could not perhaps be ascertained except by
experiment, but I cannot see that it required invention to suggest it,
or that when so arranged it is a patentable combination of the boiler
and the kettle. ,

The complainant contends that this defense should not be consid
ered by the court, because it is not set up by the respondent in his
answer, but that the defense disclosed by the answer, and to support
which. the testimony by respondent was pertinent, was that the reo
spondent and not the complainants was the real inventor of the pat
ented combination, and that t~e complainants by fraud bad procured
the patent to be granted to them. Respondent in his answer "denies
that the complainants were the first inventors of the invention pat
enteo to them as alleged, but that this respondent is the true, first,
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and original inventor of the .said device, or so much thereof as is pat
entable." The answer also contains this statement:

"Fourth, this respondent charges that said complainants are not the orig
inal and first inventors of the processing apparatus patented as aforesaid by
them, but charges that the same was well known and publicly exhibited by
said Frazier (the respondent) in Baltimore city, Maryland, 132 Thames street,
before the date of .complainants' alleged invention or discovery of the same,
whiQh is but an ag.gl·eg~tionof old and well-known devices, and producing na
new and useful result, and that the following persons .of Baltimore city had
knowledge of the existence of the said invention in said city, and will testify
i.n behalf of respondent, to-wit, etc.:

"Fifth, and this respondent charges that the complainants, well knowing
this respondent to be the true, just, and original inventor of said device,
sought to deprive him of the just fruits of his invention, and did, surrepti
tiously and fraudulently, obtain from respondent a knowledge of said inven
tion, and secretly, and without the knowledge or consent of this respondent,
obtain a patent therefor by falsely and deceitfully representing themselves to
be the first inventors thereof. And this respondent charges that as soon as
he was advised of the iSSUing of said patent No. 251,456 to complainants he
proceeded to the city of Washington and instituted at the United States pat
ent-office proceedings in interference, and accordingly interference was de
clared, under which the questions of priority of invention will be adjudicated
and determined."

The answer, it will be seen, claims that the respondent is entitled
to a patent, and is striving to obtain a patent, for the very thing pat.
ented to the complainants; and although, in a parenthetical and in
direct fashion, the respondent does intimate that the alleged inven
tion is but an aggregation of old and well-known devices, producing
no new results, the substantial defense in the answer, and at
tempted to be established by respondent's prcof, is that the invention
and the patent of right belong to him, and that the complainant stole
it from him. Indeed, the copy of the Shriver patent was not put in
evidence by respondent until the very last sittings for taking testi
mony, and more than a year after the first testimony was taken.. I
think, however, that thil' is a case in which the want of patentability is
clear, and that, as ruled by the supreme court in Slawson v. Grand Street
R. Co. 107 U. S. 652, [So C. 2 Sup. Ct. Rep. 663,J the court may, sua
sponte, without looking into the answer, dismiss the bill on that ground,
and that it cann0t be the duty of the court to render a money decr.)l:l
for the infringement of a void patent, even though that defense is not
properly made by the respondent. In the case before the supreme
court they held that a mere inspection of the Slawson patent showed
it to be void on its face. It may be that such an inspection merely of
complainant's patent would not show it to be void on its face; but read
ing it, as it is proper it should be read, with some knowledge of the
state of the art, and particularly with a knowledge of the contriv
ances made known to the public by Shriver's patent nearly eight
years prior to complainant's patent, it then becomes evident that
there is nothing new in any of the elements of the combination, and,
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indeed, it is not claimed in the patent that there is, and it is plain
on the face of the patent that, as a combination of old elements,
there is nothing patentable in the combinaci{)n.

Bill dismissed, without costs.

McARTHUR v. BROOKLYN RAILWAY SUPPLY Co. and others.

(Oircuit Oourt, S. D. NCUJ York. January 2,1884.)

PATENTS- VALIDITY OF REISSUED LETTERS, No. 2,568.
Reissued letters patent No. 2,568, granted upon the surrender of orlginal Jel.

ters patent No. 59,733, for an improved broom, were properly reissued. The
invention therein described is the same as that described ill the ori~inal let.
tel's, and if the claim is enlarged the reissue was, nevertheless, proper m the ab.
sence of intervening rights.

In Equity.
Eugene N. Elliot, for orator.
11. D. Donnelly, for defendants.
WHEELER, J. The right to a decree in this cause depends upon

the validity of reissued letters patent No. 2,598, dated May 14, 1861,
granted to William H. Cory, assignee of Thomas Wright, upon the
surrender of original letters patent No. 59,133, dated November 13,
1866, for an improved broom. The qqestions made are as to novelty;
and the propriety of the reissue. The broom is for out-door work,
and made by doubling small bundles of splints for the brush in the
middle and inserting the ends through pairs of holes in a wooden
head, astride the wood between the holes, by which and by a back of
wood, with a groove for the loop in one or the other, they are held in
place. Brushes made of looped bristles (lmwn through single holes
and held in place by wires through the loops, and by grooved backs,
and other similar devices, and patents for similar devices, had existed
before, but no broom with a head like this had been known or used
before. The original patent showed a double socket for a handle to
be inserted on either side to secure even wear, and described only
.metallic splints, and the claim was for simply a wire broom made
substantially in the manner set forth. The reissue describes metallic
or other suitable splints, and the claim is for such splints inserted in
bundles through apertures formed in pairs, in the base plate of the
broom, by looping them as described, said apertures being connected
by a groove or recess to accomodate the loop and t.he latter held to
its place by a back or upper plate substantially as shown and de
scribed. The substitution of other suitable splints for wires would
occur to any mechanic with skill fat making the brooms, and required
no invention. 1'here is nothing described as invented in the reissue
that was not in the orignal, and therefore the invention described ill
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the reissue is the same as that described in the original. The claim
in the original covered the broom merely. If that would include the
handle and sockets for it, or the sockets, the reissue is for less, for it
does not include either. It is merely for the splints so inserted in
the head and fastened, making a broom. If the claim is really en
larged, as the reissue was taken out so promptly, and the invention
is the same, and no rights of others are shown to have intervened,
the reissue would seem to be proper. Hart.~horn v. Eagle Shade Roller
Co. 1.8 FED. REP. 90. But as the head was new, and included in
the claim' of the original, that could not be taken without infringe
ment by the use of equivalents for the wires of the original, and there
fore the claim may not be really enlarged at all. In this view the
orator seems to be entitled to the usual decree against infringement.

Let a decree for the orator be entered according to the prayer of
the bill, with costs.

THE JAMES P. DONALDSON.

(District Court, E. D. Michigan. July 9, 18S8.)

1. TOWAGE-CHOICE OF ROUTE-DISCRETION OF }IASTER.
Where the propriety of the general course to be taken by a tow from one

port to another depends largely upon the sea~on of the year, the state of the
weather, the velocity of the Wind, the probability of a storm, and the proxim
ity of harbors of refuge, the choice of a route is usually within the discretion
of the maqter of the tug; and if he has exercised reasonable judgment and skill
in his selection he will not be held in fault, though the court may be of opin
ion that the disaster which followed would not have occurred if he had taken
another route.

2. SAME-REFUSAL TO CROSS LAKE-t:)TORM.
A like rule obtains with reference to the conduct of the master in refusing

to cross the lake or turn hack to the port of departure in face of 8 storm.
3. SAME-IN'l'OXICATJON OF MASTER.

The intuxication of a master upon duty onght not to be inferred from
slight circumstances e~{ually consistent with a different theory, or from the
equivocal testimony of one or two dissatisfied seamen, when flatly contradicted
by the remainder of the crew.

4. SAME-aBANDONMEN'J' OF TOW-GENERAL aVERAGE.
The aoandonment and ultimate loss of a tow of bargrs to save the tug from

destruction, and the subsequent arrival of the tug in a port of safety, does not
vest in the owners of the barges 8 claim against the tug for contribution in
general average.

In Admiralty.
These were consolidated libels against the propeller James P. Don

aldson. to recover for the abandonment and subsequent stranding and
10s8 of the barges Eldorado and George W. Wesley, some three or
four miles below Erie, Pennsylvania, upon the evening of November
20, 1880. The conceded facts were substantially as follows: That
the bargesin question, together with the barge Bay City, left Buffalo
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in tow of the Donaldson about 9 P. l\I. of November 19th, bound for
Bay City, Michigan. None of the tow were laden except the Bay
City, which carried a small cargo of coal. There was a light breeze
from the S. E., which changed about 3 in the morning to the south·
ward and westward, and became somewhat fresher. It continued S.
W. and S. S. W. during the entire day, with indications of veering still
further to the westward, and by evening was blowing a gale from S.
S. W. On leaving Buffalo, the propeller took a S. W. course, in
order to obtain the advantage of smoother water off the S. shore,
and kept substantially the same course until about dark, when the
lights of Erie harbor were made, eight or ten miles distant. The
progress of the tow during the whole day had been very slow, not ex
ceeding "two and one-half miles per hour, and for some time priorto
the abandonment the propeller could do little more than to keep her
tuw headed to the sea. About 8 or 8: 30 o'clock, the wind, which
had been blowing hard frbm S. S. W. by S., suddenly veered into aN.
W. or W. N. W. squall of great violence, accompanied by gusts of
snow, striking the Donaldson on her starboard bow, and forcing her
head around toward the shore so far that she was heading nearly S.
tEo during its continuance. This squall lasted from six to ten min
utes. During its continuance the Donaldson and her tow, with
wheel hard-a-port, drifted helplessly before its fury, until, according
to the theory of the propeller's crew, they had coine within about
three-quarters of a mile of the shore, when the squall ceased as sud
denly as it had arisen, and the wind dropped back instantly to S. W.
by S., and so continued for 20 or 30 minutes. About 9 o'clock a
second squall struck the tow, even harder than the first. The pro
peller immediately put her wheel hard-a-port, but without effect.
She continued to swing off before the gale, heading for the shore.
When she had drifted to within about 600 feet of the reef which
lines the shore at that point, seeing there was no escape except by
flight, she gave the proper signal, cast off her line, abandoned the
barges, and made for the entrance to Erie harbor, and there came to
anchor. The barges drifted ashore and were lost.

The libelant charged the master with the following faults: (1) In
failing to take the usual and proper course up the lake. (2) In not
keeping far enough from the shore to handle his tow and to come
round in case of a sudden squall or high wind from the west; and in
leaving the deck to his mate without sufficient cause. It was also
charged in this connection that the master was intoxicated during
the afternoon and evening.

Moore it Oanfield, for libelants.
H. H. Swan, for claimants.
BROWN, J. I will proceed to con~ider the several allegations of

negligence charged against the master oIthe propeller.
1. In regard to the general course of the tow in leaving Buffalo.

The usual and ordinary course up the lake from Buffalo to the mouth
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of the Detroit river is W. by B. t B., considerably to the northward
of the course actually taken. This would carry the tow close to
Long Point, and thence in a straight course to the narrow channel
between Pointe Au Pelee and Pointe Au Peleeisland. Had Cap
tain Towle adopted this course, it is very probable that he could
ha.ve taken shelter behind Long Point and weathered out the gale,
as several other vessels did which left Buffalo about the same time.
But the wind was from the B. E., the season was late, and the weather
treacherous. By taking the course along the S. shore he could secure
much snloother water, aod would easily have been able to make the
harbor of Erie, had not the wind kept canting to the westward and
increasing in violence. There is some testimony tending to show
that a B. E. wind at that season of the year frequently, hut not in
variably, changes to a gale from the B. W. orW.; but as the wind was
light when the tow left Buffalo, I think it is demanding too much of
the "master to require him to forecast the weather for the following
day. We have no right to expect in him greater weather wisdom
than is found among the most experi~nced and scientific observers.

There is a great conflict of testimony as to the propriety of the
course taken by the tow in leaving Buffalo. Some vessels which left
on the same day took the northerly route and gained shelter behind
Long Point. Others took the southerly route and made the harbor
at Erie before the gale struck them. I think it is clearly one of
those ca~eB where the master might, in the exerciBe of sound judg
ment and reasonable discretion, have taken either course without be
ing chargeable with negligence. His choice, of course, was largely de
pendent upon the season of the year, the state of the weather, the
velocity of the wind, the probability of It s.torm"apd the proximity of
harbors of refuge, and we are not inclined to review his judgm,ent in
that particular. The, disaster which befel him undoubtedly t,ends to
show that he niade the wrong selection, but the propriety of his ac
tion must not be deterlllined by the result~ He can only be chargeable
with negligence when he takes a course which good seamanship
would deemunauthoriz~d and reckless. "The owner of a vessel does
not engage for the infallibility of the master, nor that he shall do in an
emergency precisely what, after the event, others may think would
have been thebest." The Hor:net, (Lawrence v. Minturn,) 17 How.
100; The Star ofHope , 9 Wall. 230; The TV. E. Gladwish, 17 BJatchf.
77, 82, 83;TJ.te Mohawk, 7 Beo.139. The Clematis, 1.Brown,
Adm. 499. ."

Libelants also claim in this connection that. the propeller coul~

either have crossed the lake and taken refuge unde.f Long Point, or
could have come about and returned to Buffl.tlo 1,tS the master sa,w the
storm approaching. I do not think he was bound to do this. So long
as he could make his way against- the wind he was as likely to make the"
harbor of Erie in safety as he was to make Long Point; indeed, it
would seem, with the wind blowing a gale from the S. W., there would
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have been lack of good judgment in the master exposing,himself to a.
beam wind and sea, by attempting to cross the lake. Whether he
should attempt to turn about and make the harbor of Buffalo was
also a question upon which he was at liberty to exercise his judg
ment. He deemed it a more prudent course to proceed directly to
Erie, and I am by no means satisfied that he was not correct.

2. In not keeping further from the shore as the propeller ap
proached Erie. It is charged in this connection that Capt. Towle
was under the influence of liquor that afternoon, and left the deck at
the time he was most needed, to a mate who had no knowledge of the
shore at that point. There was no question made of Capt. Towl6's
general competency, and I can see nothing to criticise in his mauage
ment of the steamer after he took command. The charge of intoxica
tion rests upon his admission that he drank in a. saloon on the day
he left Buffalo; that he had sent on board a jug of whisky as a part
of the sea-stores which he kept in his room, and that there was an
empty whisky bottle found on the floor the morning after the acci
dent. Webster, the steward, who found the empty bottle, testified
that the captain's appearance that night indicated to him that he had
been drinking; that his eyes were red, and he looked stlipid.But he
says he saw nothing otherwise to indicate that he had been drinking,
and that this appearance might have been owing to his facing the
storm. This is also corroborated by the testimony of one or two oth
ers of the crew, who confessed to h'aving quarreled with Carpt. Towle.
It is denied, not only by Capt. 'l'owle himself, who swears that he
drank nothing that day, and that there had been no whisky in the
bottle for three months, but by all the rest of the crew, who swear
that they never saw or heard of his drinking too much while upon
the propeller. It is pertinent 1D this connection to n9tice that the
pleadings give no intimation that such an accusation was contem
plated, nor was it suggested by the libelant in his testimony before
the steam-boat inspectors at Port Huron, who inquired into the cause
of the loss. Upon the whole, it does not seem to me that the offense
has been proven. So grave a charge as this ought to be substan
tiated by something more than trifling incidents which are quite con
sistent with another theory, and the testimony of two or three disaf-

, fected men, contradicted. 8S it is, by nearly the entire crew.
The most serious question in the case ,is whether the propeller

kept her tow as far away from the shore as she should have done
under the circum5tances. As I have already observed, I do not think

,the master was bound to contemplate the contingency of turning
about and going to Buffalo, or of crossing the lake under a beam
wind 'tnd seeking shelter at-Longo Point, when he was already so near
to Erie, but he was bound to keep far enough from shore to escape
the danger of rnnning upon the reef at that point as the wind and
sea then were. Capt. Towle's watch ende'd at noon, but as the
weather was heavy he remained on deck until 5 o'clock, when he left
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the propeller in charge of the mate, an experienced seaman, but not
very familiar with the approach and entry to the harbor at Erie.
Between 7 and 8 o'clock he came on deck again. The tow was then,
as he claims, from a mile to a mile and a half from shore, with no in
dications of immediate peril. Libelants, however, claim that she had
been allowed by the mate to drift to within a half a mile of the shore,
and was nearer than was customary or safe for vessels in entering
the harbor. There is a very considerable conflict of testimony upon
this point. While I am disposed to give considerable weight to the
testimony of Henry, the keeper of the light at the Beacon ranges; of
Clark, who was in charge of the life saving-station; and of Pherrin,
who lived about four miles from Erie and very close to the shore; at
the same time it is entirely possible that their observations might
have been made after the first squall had struck the tow and when
she had undoubtedly gotten much to the southward of her proper
course. The testimony of the crew of the propeller is substantially
that she was kept upon the usual heading towards the Erie lights,
and in the darkness and storm of that evening it must have been
very difficult for those upon the tow to determine their distance from
the shore. Libelant Slyfield admits he could not tell the distance.
Upon the whole I do not think libelants have made out this branch
of their case by a preponderance of testimony.

This includes all the charges of negligence which were urged upo~
the argument. In my opinion, the loss was occasioned by a peril of
the sea. .The disaster occurred during the prevalence of the worst
storm of the season of 1880. All the ship-masters who were exposed
to it united in pronouncing it a "living gale of wind," and one of the
most sudden and violent within their memories. The report of the
signal service filed oharacterized it as "a furious westerly gale; a thick,
blinding snow storm." Such was its violence, at the very time the
Donaldson was struggling off the shore, that the steamers which had
taken refuge under Long Point were obliged to keep their engines
working at full speed, and even then could not hold themselves up to
their anchors, while at least one barge was lost there. In Erie har
bor another powerful steam-barge, during the same squall, had: to let
go her barges, because she could not hold them. With such weather
as this in sheltered roadsteads, it is easy to oonceive the peril to
which the Donaldson with her tow was exposed in making their way
along the bpen lake, with furious squalls driving them directly upon
a lee shore. While the conduct of the tow may not have been above
a searching oriticism, we think' it quite apparent that it would have
been useless to contend against the,furious squalls from the N. W.;
and that the propeller ~annot be justly" ~eld in fault for abandoning
her tow and' seeking safety where she oould find it. Indeed, it .was
not claimed but that the abandonment, when actually made, was not
necessary to save the propeller.

3. B1,1t it is urged by libelants that even if the propelle~ be exoner.
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ated from all charges of negligence in respect to the conduct of ber
tow upon that occasion, she is still liable for her proportion of the
value of the lost barges, in general average,-that here was a common
danger; a danger imminent and apparently inevitable, in which all
participated; a voluntary jettison of the barges for the purpose of
saving the propeller; or in other words, a transfer of the peril from
the whole to a part of the tow; and that this attempt was successful;
and therefore the propeller may be called upon for contribution.
The proposition is a novel and interesting one; I know of no case
in which it has even been discussed. Indeed, the very fact that no
claim of this description has ever been made is worthy of suggestion
as indicating the view generally taken by the profession. It is true
there are in this case many of the elements which go to entitle the
barges to a general average contribution, as stated in the leading
case of Barnard v. Adams, 10 How. 270; still I know of no case
wherein the principle of mutual contribution has been extended be
yond the ship, her boats, tackle, apparel, furniture, and cargo. I
understand the law of general a\1erage to be an outgrowth of the law
maritime as applied to the carriage of goods by sea. It is never
applied to cases of a voluntary sacrifice of property upon larid when
made to preserve the property of others from a greater loss. For
instance, if the hO'u8e of A. be torn down, or is blown np in a con
'flagration, to save the houses of Bo, C., and D., A. has no right to
contribution, be the evidence never so clear that the sacrifice was suc
cessful, and saved the property of Eo, C., and D.from destruction.
Indeed, the cases have gone so far as to hold that the parties them
selves who commit an act of depredation for the public safety are
not liable in trespass. Says Judge DILLON, in his work upon Munici-
pal Corporations, vol. 2, § 756: . .

"The rights of private property, sacred as the law regards tbem,areyet
·subordinate to the higher demands of the pUblic welfare. Salus popUli
snprema est lex. Upon this principle, in cases of imminent and urgent public
necessity, any individual or municipal officer may raze or demolish houses
and other combustible structures in a city or compact town, to prevellt the
spreading of a destructive cont1agration. This he IDay do independently ~f
statute, and without rf'sponsibility to the owner for the damages he thereby
sustains." "

It was said, s6 long ago as theteigh of Edward IV., that "by com
mon law every man may come upoumy land for the' defense of the
realm.' "

In tbe Saltpetre Case, 12 Coke, is, it is said that "for thecoilimori·
wealth a man shall suffer damage; as, for saving of a city or town, a
house shall be plucked down if the next be on fire; and :the 'suburbs of
a city in time of war, for the commonsafetYi shail be plucked'down,-:
and a thing for the commonwealth every man may do withou.t being
liable to an action." " i

. In Mouse's Case, ld. 68, certain passenge1"8 upon a ferry:'boa.~ from
Gravesend to London cast overboard a hogshead of wine and othex-
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ponderous things to save the boat from being swamped in a violent
tempest.. It was held that as this was a case of necessity for the sav
ing of the lives of the passengers, the defendant, being a passenger,
was justified in casting the hogshe~d of the plaintiff out of the barge.
See, also, Governor, etc., v. Meredith, 4 Term R. 794; Respublica v.
Sparhawk, l Dall. 357 j Taylor v. Plymouth, 8 Mete. 462 j Mayor, etc.,
v. Lord, 17 Wend. 285 j S. C. 18 Wend. 126. A like principle was ap
plied in the Roman law, wherein it is said that if, by the force of the
winds, a ship is driven against the cables of another, and the sailors

.. cut these cableB, no action will lie, if the ship cannot be extricated in
any other way. .

In the case of The John Perkins, 21 Law Rep. 87, Mr. Justice CUR
TIS decided a case which involved somewhat the same principle as
the one under consideration. In this case one of the crew of a fish
ing schooner cut her cable in order to prevent a collision with an
other vessel and the destruction of both, and claimed a general ayer
age contribution for the loss of his cable and anchor. Judge CURTIS
dismissed the libel, saying that, in his opinion, .the only subjects
bound to make contribution are those which are united together in a
common ~dventure and placed under the charge of the master of the
vessel, with apthority to act in emergencies as the agent of all con
cerned, and which were relieved from a common peril by a voluntary
sacrifice made of one of those subjects. The only opinion I have
foun.d to the contrary is that of Casaregis, an eminent civil law writer,
who puts the caseof the destruction of a vessel in port, lying near to
another vessel which is on fire, to prevent the flames from spreadinj:t
and being communicated to other. vessels. He considers the com
pensation to the owner of the .vessel thus destroyed as a proper sub
ject of maritime contribution by the owners of the other vessels and.
cargoes which were saved from the impending peril. Disc. 46, No.
4563. I have found this opinion wholly irreconcilable with the opin-
ion of Mr. Justice CURTIS above quoted. .

From this review of authorities it is quite apparent that the doc
trine of general average contribution arises from the peculiar rela
tions existing between the ship and her cargo. Mr. Lowndes finds
the underlying principle in the agency of the master to act for the
owner of .th.e cargo in cases of unforeseen danger. Lowndes, Av.
14-16. ·Thi~ "vould clearly have .110 application to the case of a ves
sel whose master remains in command of his own ship, and usually
has no opportunity of conferring':Vith the m~ster of the tug in emer
gencies oftMsdescription. The master of the tug is in no sense the
a'gent otthetow for any such purpose. .

. The difference between the relations of a .ship to her cargo and
those of a tug to its tow will not e~cape the observation of the most
casual observer. Ordinarily, the master of the ship has but a single
duty to perform, namely, the delivery of his C?argo to the consignee j

and for the time being, and for that purpose, the owner of the cargo
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yields possession and aibdicateshis authority to the master•. For the
performance of this duty the master binds himself, his ship, and its
owners by the most stringent obligations of the law. His undertak
ing is absolute that his ship is seaworthy; that he and his crew are
competent and honest ; that he will use due care in lading·and unlad
ing his cargo; that he will protect it from thieves; and will navigate his'
ship to her port of destination without unnecessary delay or deviation.
Indeed, he is liable for every mishap to the cargo not attributable to
the owner's fault, saving and excepting only the perils of the sea and
the acts of public enemies. He cannot sell or hypothecate the cargo,
except in case of urgent necessity, and not even then, without com
munication with the owner, if such communication be possible.
Even if the vessel be wrecked, and his goods are cast upon the shore,
neither he nor his crew are entitled to salvage for preserving them.
Jones, Salvo 20.

On 'the other hand, if the cargo be once laden on board, the mas
ter has the right to carry it to its destination and detain it for pay
ment of freight. Even if the voyage be temporarily interrupted or
broken up, he has ·the right to tranship the cargo and forward it by
another vessel. From the intimacy of their relations, from· the com~

mon danger incident to their common adventure, and to prevent the
master from sacrificing the cargo at the expense of the ship, there is
attached the further anomalous feature that all sacrifices rendered
necessary by the elements shall be borne mutually by the ship and
cargo; whether the loss be occasioned by cutting away a mast or
throwing overboard a bale of goods, it shall be borne by the owners
of the ship and cargo inexact proportion to the value of their re
spective interests.

On the contrary, the obligations of the tug to her tow are dis
charged by the employment of· ~asonable care and skill. The mas
ter of the tug guaranties that she is seaworthy and properly equipped;
that he will furnish the motive power and will use his best en
de~vors to take his tow to the place of destination in safety. He
does not, however, take charge of the ship except so far as may be
necessary to direct her course. In all other respects the master and
crew of the tow have entire control of her movements, and may adopt
such independent measures for her preservation and safety as their
own judgment may dictate. He does not insure the ship against
anything but the consequences of his own negligence, nor her cargo
from the depredations of thieves or the barratry of the crew. If the
performance of his contract be interrupted by any unforeseen or ex
traordinary peril not within the contemplation of the parties, such
as the slipping or breaking of a line in a heavy sea, he is at liberty
to treat the original contract at an end; and while he has no right
to abandon his tow except to save his own vessel, he may recover
salvage as if he were a stranger, if he has put his own vessel in peril
to rescue her. The Saratoga, Lush. 318; Thc Robcrt Di..cOIl, 4 Pl'ob.
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Div.121; S.C.5Prob.Div.54; Roffv.Wass,2Sawy.389; TheJ.O.
Potter, 3 Mar. Law Cas. 506.

As observed by Lord KINGSDOWN, in delivering the opinion of the
privy council in the case of The Minnehaha, Lush. 335, 347:

"She may be prevented from fulfilling her contract by a vis major, by acci
dents which were not contemplated, and which may render the fulfillment of
her contract impossible, and in such case, by the general rule of law, she
is relieved from her obligations. But she does not become relieved from
her obligations because unforeseen difficulties occur iu the completion of
her task; because the performance of the task is interrupted, or cannot be
completed in the mode in which it was originally intended, as by the breaking
of the ship's hawser. But if, in the discharge of this task, by sudden vio
lence of the wind or waves, or other accidents, the ship in tow is placed iu dan
ger, and the towing vessel incurs risks and performs duties which are not
within the scope of her original engagement, she is entitled to additional re
muneration for the additional services if she be saved, and may claim as a
salvor, instead of being restricted to the sum stipulated to be paid for mere
towage." .

The rule is the same with respect to pilots. The Eolu8, 1 Asp.
Mar. Law Cas. 516, and note; The Hope, (Hobart v. Drogan,) 10 Pet.
108; Akerblom v. Price, 4 Asp. Mar. Law Cas. 441; The Wave, Blatchf.
& H. 235.

It is not claimed that the distinctions here taken are decisive
against the allowance of a general average contribution in cases. like
these. They do, however, show that the whole law upon this subject
has arisen out of the anomalous relations between the ship and cargo
relations such as do not exist between a tug and tow. In my opin
ion, the law of general average is confined to those cases wherein a
voluntary sacrifice is made of some portion of the ship or cargo for
the benefit of the residue, and that it has no application to a contract
of towage.

A decree will be entered dismissing the libels, with costs.
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WHITTENTON MANUF'G Co.. v. MEMPHIS & OHIO RIVER PACKET CO.
and others.

(Circuit Court, W. D. Tennessee. November 26,1883.)

1. REMOVAL OF CAUSEB- REPLEADING-CONSTITUTIONAL LAw-TRIAL BY JURY.
Where a suit at common law has been removed from a state court in which

it has been conducted under the forms of procedure belonging to a court of
equity, the constitution and laws of the United States require that there must
be a repleading to conform to the practice of the federal court as a court of
law..

2. SAME-REMOVAL ACTS CONSTRUED-EFFEC'l' OF' THE REMOVED PLJ;;ADINGS.
This repleadin~ may require more than one suit, and on both sides of the

doel,et, but this is unavoidable in a jurisdiction keeping up as persistently as
the federal laws do the distinctions between law and equity; and the force and
effect of the proceedings in the state court are preserved by moulding. them to
suit the requirements of the case in the process of distribution between the two
jurisdictions.

3. SAME-UNIFORMITY IN THE FBDERAL PRA<1rIOE.
It is only by this construction of the removal acts that the distinctions be

tween law and equity jurisdiction can be observed in practice, and that uni
formity!'ecnred which it is plaiufy their intention to enforce. There cannot
be one practice for causes removed from the state courts and another for suits
originally commenced in the federal court.

4. SAME-OECTION 639, REV. !:IT.-AcT OF MARCH 3, 1875-PARTIAL HEPEAL.
The last clause of sec:tion 639, Rev. 8t., taken from the act of .Tuly 27,1866,

enacting that" the copies of the pleadings shall have the same force snd effect
in every respect and for efIC1'11 purpose as the original pleadin~swould have had
by the laws and practice of sllch state if the.cause had remained in the state
court," has been repealed by the act of March 3, 1875.

6. SAME-PLEADING UNDER THE TENNESSEE CODE.
Although the Code of Tennessee does not permit an action to fail for any

defect of form in pleading and allows a suit" upon the facts of the case," it
does not authorize a suit at common law to be prosecuted in a court of law
under the form of pleadings belonging to a court of equity.

Motion to Replead.
The plaintiff, under an act of the Tennessee legislature of March

23, 1877, c. 47, which enacts that the jurisdiction of all civil causes
of action now triable in the circuit court, except for injury to person,
property, or character, involving unliquidating damages, is hereby
conferred upon the chancery court, which shall have and exercise
concurrent jurisdiction thereof along with the circuit court, filed its
bill in the chancery court of Shelby county to recover damages from
the defendants for an alleged breach of contract by failure to' deliver
to the plaintiff in the same good order in which they were received
for transportation about 1,000 bales of cotton. The bill, which is in
the usual form of a bill in equity addressed to the chancellor, pro
ceeds, in about 27 pages of manuscript, to relate in detail the purchase
by plaintiff of the several lots of cotton; that these lots were, respect
ively, in the warehouse of the vendors, where they were select.ed, ex
amined, sampled, etc., and found to be in good condition and ship
ping order; that, after the purchases, they were sent eitber to the
Mammoth Cotton Compress Company or to the Union Cotton Com-

v.19,no.5-18
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press Company to be compressed and prepared for shipment accord
ing to a contract between the plaintiff and said companies, at an agreed
price; that after compression the bales were delivered to the defend
ant packet company for transportation to the plaintiff's mills in Mas
sachusetts; that the defendant packet company executed bills of lad
ing, which are set out by exhibits, etc.

The bill then states that the cotton was shipped to plaintiff's mills,
and proceeds with particularity to state, on information and belief, the
dates, names of the (lteamers of the packet company, the several lots,
and the compress company from which received by the steamers, and
other matters connected with the shipments; that the cotton reached
plaintiff, but that "when so delivered the said cotton was not in good
order and condition," describing the condition as received, etc.

The bill "charges," on information anp belief, that "the cotton was
{Jarelessly and negligently exposed to the weather, without adequate
protection or care by the said Mammoth and Union compress com
panies and the packet company, and that the damage and injury done
to it were produced by, or the necessary result of, the negligence and
want of care of said companies respectively, and while they so had
custody," etc.

It then alleges that plaintiff notified the railroad company of its
daim for damages, and subsequently notified the packet company and
the compress companies, all refusing compensation, and avers that
the whole damage done by the defendant companies amounts to $5,000,
and that the three defendants are jointly and severally liable for the
same.

The bill further states that the receipts takeu by the plaintiff from
the compress companies respectively were delivered to the packet
company, arid that the plaintiff believes they are now under the con
trol of defendants, or one of them, and prays "they be required to pro
duce the same for the purposes of this suit and to be used on the hear
ing," etc.

Another allegation of the bill is that, since the transactions men
tioned, the two compress companies have become merged into a new
compress company; that plaintiff had endeavored to procure infor
mation necessary to enable him to determine when, and how, and by
whom the damages to the cotton was done, by addressing a letter :to
the company, etc., and that no response had been made, the letter
heing exhibited and filed as prud of the bill.

The bill also charges thaUhe Merchants' Compress & Storage Com
pany, in the place and stead of the other two compress companies, is,
with the packet company, jnstly indebted to the plaintiff, "by reason
ofthe damage done to the cotton aforesaid, in the sum of $5,000 and
interest."

The bill names the agent of defendant or its 6uperintendent, and
prays process to make the packet company and the compress com
pallY defendants; that they be required to answer; that the amount
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of the damage be ascertained a,nd fixed, and for the proper judgment
or judgments and execution, and that, if necessary, attaohment issue
against the non-resident Ohio corporation,-the packet company,
and for general relief.

Subpcena issued, and was served, but no attachment. The com
press and storage company appeared and demurred, assigning three
grounds of demurrer, and the packet company also appeared and filed
a separate demurrer on four grounds. Without disposing of these
demurrers the plaintiff obtained leave to amend the bill, ·and by an
amended bill, in about six additional pages of manuscript, states sub
stantially that it is advised that the cotton was in the custody of the
compress companies, as the agents of the packet company, from the
time the bills of lading were signed until the same was delivered to
the respective steamboats. The amended bill prays the same relief
as the original bill. .

After the amended bill was filed the plaintiff removed the case to
this court, when the transcript was filed and docketed on the law side.
The defendants moved that the plaintiff be required to replead ac
cording to the practice of the courts in suits at law.

H. O. Warinner and Metcalf J; Walker, for the motion.
Randolph J; McHenry, contra.
HAMMOND, J. In whatever form the subject has presented it~elf,

whether as a matter of jurisdiction, pleading, or practice, as to
methods of relief, defenses, review, or what not,-the supreme and in
ferior federal courts have, with inexorable firmness, insisted upon pre
serving the essential distinctions between law and equity by adminis
tering them separately, as required by the constitution and laws of
the United States. The cases are far too numerous for citation
here, but will be gathered in a foot-note for consultation in support
of this opinion. They commence with the organization of the courts,
and are to be found in almost every volume of the reported decisions.
It is a distinction that inheres· in the system by virtue of constitu
tional commands, and it will be found upon close observation that
the federal constitution has protected the right of trial by jury in a
manner that imposes restrictions upon legislative power more effect
ual, perhaps, than those found in many of the state constitutions.
It necessarily results from the requirement that, in all controversies
of legal cognizance, there shall be preserved a right of trial by jury,
and that no fact so tried shall be re-examined in anv court otherwise
than according to the rules of the common law, that wthe original trial
shall be likewise according to those rules in all essential and substan
tial particulars. Merely takingthe verdict of 12 men, no matter how,
is not, in the sense of our federal constitution, a trial by jury; and
it is impracticable, as well as impossible, to conduct the original trial
according to rules unknown to the common law, and in subversion of
them, and then, on re-examination by writ of error in an appellate

. jurisdiction, or,it may be, on motion for new trial, or otherwise, in
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the tribunal of first instance, to obey this mandate of the constitu
tion, and conduct those proceedings "according to the rules of the
common law." Const. U. S. Amend. 7. The whole proceeding,
from beginning to end, must be, ex necessitate rei, a common-law pro
ceeding; not necessarily according to the precise forms of the com
mon law,-reformation in procedure being open to legislation,-but
always there must be a trial substantially according to the course of
the common law.

Now, this consideration alone has convinced me, aside from all
uthers, that when parties bring their "suits at common law" from a
state court of equity, where, by state legislation, they have been per
mitted to conduct them under the forms of procedure known to those
Jourts in ancient times, into this court, they must, in the nature of
the case, by repleading, convert their "bills," exhibits, disclaimers,
pro confessos, answers, cross-bills, pleas, replications, petitions, affi
davits, jurats, and the like into declarations and pleas according to
the forms for trials of suits at common law prevailing, not only in
this court, but as well in the law courts of the state of Tennessee.
Even in the state court of equity, from which this suit comes, when
a jury is demanded. as it may be, the trial is not on the bill, answer,
etc., but, by statute, the parties are reqnired to make up their issues
in a separate writing for the jury, which is, in effect, what we require
them to do here by repleading. Manifestly, that method of sifting ont
the issues to be tried is not open to this court, and it can only be ac
complished by repleading.

It matters not that this may result in two or more separate suits,
with some at law and some in equity. This comes from state legis
lation allowin~ the parties to litigate their several controversies-in
one suit, a method forbidden to this court, which must administer
law and equity separately. If the parties deem this an advantage
they should remain in the state court where it can be done. Nor is it
practicable to have a different rule for a suit which is removed when
the "bill" only has been filed, from one which is brought here at some
later stage. It would be a hybrid proceeding, producing confusion, if
not disadvantage, to the defendant, to allow the plaintiff to use an
elaborate and voluminous "bill" as the vehicle for his case and con
fine the defendant to the simple form of a plea at law.

Acting on th~se views some years ago, in the case of Levy v. Amer.
Cent. Ins.Co., (not reported,) it was ruled by this court that there must
be, in such cases, a repleading when the suit is removed; and the
practice has been so until challenged in this case. In that case, as
in this, the state chancery court had acquired jurisdiction under the
act of March 23, 1877, c. 47, giving the equity courts jurisdiction
concurrently with courts of law of all civil causes not founded in tort.
Acts 1877, p. 119. And, it may be remarked, that in addition to
this source of jurisdiction over purely common-law suits, the state
<>hancel'Y courts have, for a very long time, under our attachment
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laws, and also by the statutes regulating their practice, acquired jur.
isdiction over all manner of civil causes of legal cognizance; as, for
example, by a failure of the parties to object to the jurisdiction by
special plea or demurrer, an answer being deemed a waiver of a.ll ob.
jections to jurisdiction. The statutory provisions made for a finding
of facts by a jury in all equity cases is considered an answer to all
constitutional objections to such legislation. Tenn. Code, 4809,4821;
Jackson v. Nimmo, 3 Lea, 597; Scott v. Feucht, 1 Memphis L. J. 40;
Saudek v. Turnpike Co. 3 Tenn. Ch. 473; 1 Memphis L. J. 3.

It was, therefore, an important question whether or not, when any
of these causes, of which the state equity court had such a vast and
almost inexhaustible jurisdiction, are removed to this court and go to
the jaw side of our docket, as all (:oncede they must, they shall be
submitted to the jury on the voluminous records and pleadings in use
in our courts of equity, (for they aJ.:e all conducted in that form in the
state court, and in this form they necessarily come here,) or the par.
ties be required to replead according to the forms of a court of law. As
before remarked they are not required to be so submitted in the state
courts, the difficulty being overcome by statutory provisions requiring
the parties, under the supervision of the chancellor, to draw up in
writing, "according to the forms of a court of law," the issues of fact
to be submitted to the jury. Tenn. Code, 3156, 4468. This provis~

ion is not, of course, available in this court, and the same end is
reached, and can be reached, only by pleading de novo.

In the caseo! Levy v. Ins. Co., supra, there was a suit in the chan
cery court on a policy of fire insurance under the form of a bill in
equity, which, in addition to a claim for the loss suffered, prayed, as
in the caS6 now under copsiderati(ln, for a discovery, by the agent of
the company, of certain papers in his possession, these being the
plaintiff's invoices, and also for an injunction to prevent him from
sending them away. The defendant company filed an answer, and,
as it might under the state statute, but not under the federal prac
tice, made that answer a cross-bill, alleging fraud by the plaintiff in
the procurement of the policy, for which it prayed' to have the docu
ment canceled. Tenn. Code, 4323. The case was then removed by
the defendant company to this court under the act of congress of
March '.3; 1875, (18 St. 470.) The plaintiff moved to docket the case
on the law side of the court, for leave to fiJ,ea declaration as at law
~nd for a rule on the defendant to plea,d thereto. The defeiidant, on
the other hand, moved to docket the case on the equity side of the
court. It was held that the plaiutiff should declare on his policy of
insuranc~" according to ourpractice in cases atlaw, and the defend.
ant plead thereto, and that if the plaintiff should find section 792 of
the Revised Statutes inadequate to compel a production of the in
voices, and should need discovery thereof or should need the injunc...
tion he asked, it was manifest that, under our federal practice, be
must resort to. the equity side of the. court for that relief in aid of hiS!
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suit at law; while the defendant must, since we have in this court nO'
statute permitting an answer to be made a cross-bill, and certainly
no power in a court of law to grant the relief it asked, likewise resort,
if need there be, to the equity side of the court with an independent
bill or a cl'oss-bill, according to our practice, in any suit the plaintiff
might file on that side, to restrain the plaintiff's suit on the policy
until it could be canceled for the alleged fraud.

Clearly, this was thl:l only pos9iblesolution of the complication in
a jurisdiction keeping up the distinctions between law and equity so
persistently as the federal courts are required to do; and nothing but
the anomalous legislation of Tennessee, which had no effect in the
federal court, could 'unite all these matters in one suit, however de
sirable such a practice might be. Yet there is no need of any new
cost bonds, or new process in any of these several suits in which this
conglomerate state court suit must be divided, but only a distribu
tion of them, according to the congenital demands of our own prac
tice; and, if any orders have been made, or rights acquired, in the
state court, these are all preserved in the federal court by a like pro
cess of distribution; not by giving to the pleadings exactly the same
force and effect in every respect which they had in the state court,
for that is impossible, if the union of all the causes of action in one
suit be insisted on here as one of the rights preserved, but, in all
other respects, saving their force and effect in this process of distri
bution 'by treating the bonds, process, pleadings, and orders as if
they had been made in suits originally commenced in the federal
court and the same proceedings had been taken there, and now mould
ing them into one or more suits on either side of the jurisdiction, as
the circumstances of the case may require. This is· precisely what
we are commanded to do by the removal acts, and what they mean
by directing that the pleadings, process, and other proceedings shall
have the same force and effect here as in the state court, which reo
quirement of the statute has been so much relied on in argument to
defeat this motion, as it was relied on in the former case.

It iBnow argued,-as itwa13 in that case,"':-with great earnestness,
that these removal cases are, by force of the statute, on a different
footing from those originally brought here, and that although the act
of congress by its terms requires that "the cause shall proceed in the
same manner as if it had been brought there by original process,"
yet, by like llositive command, "the copies of the pleadings shall have
the same force and efiect in ~very respect, and for every purpose, as
the original pleadings would have had by the laws and practice of the
courts of such state if the cause had remained in the state court."
Rev. St. § 639. It is a sufficient reply to this argument to say that
nowhete is it manifest that congress intended to have one practice
for original suits and another for removed suits, and the contrary in
tention of uniformity in all il:l apparent from the beginning of these
removal acts to the present time. Moreovtir, there is no more ca·
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pacity in our federal courts for mingling the separate jurisdictionof
law and equity in causes removed than in those originally commenced,
for it is a constitutional separation that must be preserved; and
whatever may be the power of congress to preserve the substance and
yet change the form of procedure, until some more specific ma
chinery-like that already adverted to in the Tennessee state courts
for submitting issues to a jury "according to the forms of a court of
law" where there is such a commingled practice-is provided by
congress, such a practice is impossible with us.

I have already pointed out a more reasonable interpretation of this
language in the statute, but there is still another answer to the argu
ment based upon it. It is to be observed that while a cla,use in sec
tion 3 of the act of March 3, 1875, enacts, as in section 639 of the
the Revised Statutes, that the removal cause "shall proceed in the
same manner as if it had been originally commenced in the said cir
cuit court," and section 6 of. the same act, "that the circuit court of
the United States shall, in all suits removed under the provisions of
this act, proceed therein as if the sqits had been originally commenced
in said circuit court, and the- 'same proceedings had been taken in
such suit in said court as shall have been had therein in said state
court, prior to its removal," nowhere does that act cOlita.in the last
above-quoted clause of section 639 of the Revised Statutes, providing
that tbe copies of the pleadings in the state court shall, in every re
spect and for every purpose, have the same Jorce and effect as in the
s~a,te court. It is clearly repealed by the repealing claus~ in section
10,qf the act of M:arch 3, 1875, (18 St. 470-473.) This repealed
cl~use of scctiop'fi39 of the Revised.Statutes had its origin in t4e act
of .July 27, 186~, from which it was carried intG the Revision, (14:
&t., 306, 307.) The act of March ,3, 1~75, returns tp the language of
the judiciary act of September 24, ·1789, somewqatamplified, as.
amended by the acts of July 21,1866, and March ,2;1867, but with
this clause of the act of 1866 omitted. Rev. St. § 639; 1 St. 79; If
St. 306, 558; ·18. St. 471. And a critical examination of the cases
cited in the foot-notes will show that the act of 1675 in the sections
already cited, taken .in connection, with its section: 4,. which provides
for the. continuing force and effec~o~ all process, ~tac,hments, injunc
tions, etc., bonds, undertakings, .securities, etc.,and.,aJl ,orders and
other proceedings prior to removal"has, wi~h the. ntw<;\st care,ex
pressed the judicia,l result of the construction of ,all the) a,c,ts preced
ing it, including the omitted or. repealed clause of tile ,act of 1866,
which was misleading in its language, andthereforeomU,jte~.

T4is lp,st act of 1875, construed by the decisionf;1, Pas a ~ery plain
D;leaning in respect to the subje~t of pr.ocedure afterre)J1oval; and
this is, .that while every right and substantial advanta,ge the pl'u:tieshad
in the state court prior t(} removal is preserved to·them with scrup
ulous care, in giving them the benefit of that right, the federal court
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proceeds, and in the present state of legislation by congress must pro
ceed, according to its own methods of procedure and rules of practice,
and not that of the state courts, unless they be substantially the same.
The federal court does not stickle for any mere idle or technical form,
but will use on either side of the jurisdiction the removed pleadings
as they stand, if by them and through them it can, acting independ
ently of state regulation governing the suit before its removal, pre
serve the essential distinctions between legal and equitable modes of
trial and the substantial rights of the parties growing out of those
distinctions.

These are in suits of legal cognizance a trial by jury, not necessa
rily according to the precise forms, but substantially acc01'rling to the
course of the common law, and, in suits cognizable in a court of equity,
a trial according to the practice of those courts as prescribed by our
mles of practice. If the state court pleadings can be held, whatever
their form, to accomplish this purpose, no repleading can be neces
sary, otherwise there must be a reformation of the pleadings and a re
cast of the litigation to accomplish that result, and this depends upon
the nature of the particular suit and the relief sought by it as well
as the form in which it bas been conducted in the state court.

It is apparent that, in cases like this, there must be, by this l'ule,
a repleading in this court, as there must have been, if the case were
to be tried by a jury in the state court, had it remained there. But
it is insisted that under the practice conformity act of June 1, 1872,
(17 St. 191; Rev. St. § 914,) this court is bound to the state practice;
that the Code of Tennessee abolishes all forms of actions, and allows
the plaintiff to sue on the facts of the case; and that inasmuch as this
"bill in chancery" states the facts it may, under the state practice, be
treated as a sufficient pleading in a court of law. I have never known
a common-law suit prosecuted under the forms of a "bill in equity"
in a court of law in Tennessee. Such a proceeding would be as much
of an anomaly in those courts as in the court of king's bench 100
years ago, notwithstanding our reformed pleadings under the Code.
There is, therefore, no state practice like that suggested, imposed
upon this court by the practice conformity act of 1872. On the same
principle as' that contended for, any letter or series of letters "stating
the facts" and elaiming damages, oraliy memorandum, deposition,
affidavit, memorial, article in a newspaper or magazine, or other
"statement of the facts" might be filed and treated as a declaration
in a court of law. I do not understand the law of Tennessee to be
so. The Code abolishes all forms of action so far as to obliterate the
technical distinctions between them, but still requires pleadings in
courts of law to be in the form of declarations and pleas, and the form
of petition and answer or bill and answer is not recognized in the
statutes nor used in practice. The models prescribed are those of the
common law, stripped of useless verbiage and those technical char-
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acteristics which distinguish them as actions of assumpsit or ase,
trespa,ss or trover, and the like, but they are yet in form and substance
declarations and pleas and constitute a compact and admirable sys
tem of pleading, which it is a pity the legislature has spoiled by giv
ing parties the option to plead "as at common law," and it would be
the more a pity to give a further option of pleading as in equity, which
we are asked to do in this case. Act 1859-60. c. 33. Tenn. Code,
§ 2917a.

It is true that no action is allowed to fail because of any defect in
form; and any form complying substantially with the Code require
ments would be sustained however inartistic; but, after all. the Code
requires that the pleadings shall state "only material facts, without ar
gument or inference, as briefly as is consistent with presenting the
matter in issue in an intelligible form." and "in all actions at law
the cause of action shall be stated clearly. explicitly, and as briefly
as possible." Tenn. .code, §§ 2751, 2881. This would seem to pre
clude the argumentative and inferential statements of this "bill in
equity" and its "exhibits," proper enough in a court of chancery.
but not at all like the forms prescribed by the Code for a declaration
in suits at law with which substantial compliance is required. ld.
§§ 2939, 2940. Another section enacts that "Any pleading possess
ing the following requisites shall be sufficient: (1) When it conveys
a reasonable certainty of meaning; (2) when by a fair and natural
construction it shows a substantial cause of action or pefense." ld.
2884. This means,. of course. any pleading substantially in the
forms prescribed by the Code ; and the very next section requires the
court to require a more specific statement, if the pleading be defect
ive in the first particular above mentioned. ld. 2885. I do not
doubt that. taken altogether, the Code requires. in suits at law, a plead
ing in the form of a declaration, but saves to the party stating the
facts of his case, in any form whatever, his right of action, subject to
the power of the court to compel him to reform the pleadings, if not
already in substantial compliance with the requirements of the Code.
Nor do I doubt, on the other hand, that, if taken in time, an objec
tion to an action at law brought in a state law court, under the form
of a bill in equity, would be sustained and the party required, as here,
to put his pleading in the form of a declaration at law. ld. 2746
2753, 2863-2879, 2880-2940; 3 Meig, Dig. (2d. Ed.) 2140, 2133
2151; Cherry v. Hardin, 4: Heisk. 199. 203; Stover v. Allen, 6 Heisk.
614.

The pleadings in a court of equity are so ill-adapted to present the
issues to a jury that I doubt if congress itself could impose them on
a federal court of law without giving the act "an unconstitutional
operation dangerous to the trial by jury." Phillips v. Preston, 5
How. 278, 289. It certainly could not, without some such contrivance
as we have in the state Ilourts of equity in Tennesee for sifting out
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the issues and presenting them in a more simple form, less embar.
rassingto the prosecution or defense of a case before a jury.

Motion granted.

1. Consult on the subject of the qistinctions betw~en law and equity in
procedure generally in the courts of the United States the following cases:
WiscaTt v. Dauchy, 3 Dall. 321; Robinson v. Oampbell, 3 Wheat. 212; U. S.

'v;Howland, 4 Wheat; 114; Wayman v. Southard, 10 Wheat. 1, 41; Parsons v.
Bedford. 3 Pet. 433; BeeTS v. Haughton, 9 Pet. 329; Livingston v. StoTY, !d. 652;

'Parish v. Ellis, 16 Pet. 451; Phillips v. Preston, 5 How. 278; Bennett v. But
terworth, 11 How. 674; Ne'Oes v. Scott, 13 How. 26~; Pennsylvania v. Wheel
ing Bridge 00.13 How. 518; firaham v. Bayne, 18 How. 60; Hipp v. Babin,
19 How. 276; McFaul v. Ramsey, 20 How. 525; Jones v. McMasters, 8; ld.
Fenn v. Holme, 21 How. 481; Farni v. Tesson, 1 Black, 314; Noonan v.
Lee, 2 BIack, 509; Thompson v. Rm'lroadOos. 6 Wall. 134; Ins. 00. v. Weide,
9 Wall. 677; Walkel' v. DTeville, 12 Wall. 4rt0; Exparte McNeil, 13 Wall.
236; Tyler v. Magwire, 17 Wall. 253; HOl'nbuckle v. Toombs, 18 Wall. 648;
Nudd v. Burrows, 91 U. 8.426; Indiap,apolis, etc., R. 00. v. Horst, 93 U. S. 299;
Newcomb V" Wood, 97 U. S. 581; Van Norden v. Morton, 99 U. S. 378; Smith
v. Railroad 00. ld. 398; Ex parte Buyd, 105 U. S. 647; Mayer v.,Foulk
rod, 4 Wash; C. C.349; Baker v. Biddle; Bald. 394; Gier v. Gregg, 4 McLean,
202; G01'don v. Hobart, 2 Sumn. 401; Byrd v. Badger, 1 McAll.448; Loring
v. ])owner, ld. 360; Shtiford v. Oain, 1 Abb. (U. &.) 302; Lamar v. Dana, 10
Blatchf.34; Montejo v. Owen, 14, BIatchf. 324; fiarden City 00. v. Smith, 1
Dill. 305; Weed Sewing-machine 00. v. Wicks, 3 Dill. 261; Hall v. Mining 00.
1 Woods, 544; Benjamin V. Oaval'oc,"2 Woods, 168; Kimball v. Mobile 00.3
Woods, 555; Butler v. Young, 1 Flippin, 276; Beardsley v. Littell, 6 Cent.
Law J. 270; Sage v. Touszky, ld. 7; Stone Outter 00. v. Sears, 9 FED. REJ.>,
8; Benedict v.. Willia1n8, 11 FED. REP. 547; Werthein v. Oontinental Ry. &
T. 00. ld. 689; U. S. v. Train, 12 FED. REP. 852; Steam Stone Outter 00. v.
Jones, 13 FED. REP. 567. '

2. Consult on the special subject of these distinctions in relation to mat
ters of pleading and the removal of causes the following cases: Gaines v. Rell,
15 Pet. 9; Minor v. 'l'illotson, 2 How. 392; Randon v. Toby, 11 How. 493;
fireen v. Oustard, 23 How. 484; firidley v. Westbrook, ld. 503; Part
ri(j,ge v. Ins. 00. 15 Wall. 573; The Abbottsford, 98 U. 8. 440; Barrow v.
Hunton, 99 U. S. 80; Hurt v. Hollingsworth, 100 U. S. 100; West v. Smith,
101 U. S. 264; ])uncan v. fiegan, ld. 810; Jifkins v. Sweetzer, 102 U. S. 177;
King v. Worthington, 104 U. S. 44, 50; Hewett v. Phelps, 105 U. S. 393, 396;
Toucey v. Bowen, 1 Biss.81; Akerly v. Vilas. 3 Biss. 332; Brownell v. G01'
don, 1 McAll. 207,211; Ola1'ke v. Protection Ins. Co. 1 BIatchf. 150; Oharter
Oak Ins. 00. v. Star Ins. 00. 6 BIatchf. 208; Fisk v. Union Pac. R. 00.8
Blatchf. 299; Dart v. McKinney, 9 Blatchf. 359; Merchants' Nat. Bank v.
Wheeler, 13 BIatchf. 218; S. C. 3 Cent. Law J. 13; Bills v. Railroad 00. 13
Blatchf.227; Oscanyan v. Winchester Arms 00.15 Blatchf. 79,87; La. ~Mothe
Manuf'g 00. v. Tube Works, rd. 435; stevens v. Riehm·dBon. 20 Blatchf. 53;
[So C. 9 FED. REP. 191;J Ins. 00. v. Stanchfield, 1 Dill. 424; Zinkeison v.
Htifschmidt, 1 Cent. Law J. 144; Thorne v. Towanda l'anning 00. 15 FED.
REP.289.

3. Consult, also, generally, the following text-books: Dill. Rem. Causes, (2d
Ed.) 40, 42, 45, 46,4'7; Bump, Fed. Proc. 180, 209, 237; '.rhatcher, Pro C. C.
305-307, 3U9, 310; Spear, Fed. J. 473, 486,521,522,747,764.
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LEO v. UNION PA.C. Ry. CO. and another.

(OiJ'cuit CQurt, S. D. New York. January 24, 1884.)
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1. DEMURRER-INSUFFICIENCY OF COMPLAINT-CORPORATE POWERS, ETC.
The bill of the plaintiff, a stockholder in the defendant corporation, brought

to restrain the corporation from employing its assets in excess of its corporate
powers, held insufficient on demurrer on the ground that the allegations and
statements should be more specific to show good cause for the relief sought.

2. COR:PORATIONS-IN WHAT CA,°E THE MAJORITY RULES.
In corporations within the scope of the corporate authority the majority

rllles; beyond this they have no right to go, and one may insist upon stopping
at the limits.

.:I. SAME.
Those who hecome members of a corporation consent to the rule of the ma

jority within the powers of the corporation, but not beyond. As the right to
restrain going beyond such powers depends upon the want of consent, if the
consent is given the right ceases. Therefore, when such restraint is sought, due
diligence, in the proper direction, to prevent what is sought to be restrained,
must be shown as a part of the title to relief.

In Equity.
George Zabriskie and John E. Burrill, for orator.
John P. Dillon, for defendants.
WHEELER, J. This cause has been before heard on a motion for

a preliminary injunction. 17 FED REP. 273. It has now been heard
on demurrer to the bill. The question then was whether the de
fendants should be restrained pending the litigation; it now is
whether there is anything in the bill which they ought to answer.
The bill is brought by a stockholder to restrain the corporation from
employing its assets in excess of its corporate powers; the other de
fendant is joined as president of the corporation for discovery merely,
and no bad faith is alleged or charged. The prayer is that the cor
poration and ita officers aud agents be restrained, and for further re
lief. Any relief for the orator here must be wholly preventive. He
could not, and does not ask to, undo what has been done. The avails
of it, if held by the corporation, can only be reached through divi·
dends common to all stockholders; if by others, only by proceedings
against those who have them.

According to the bill, which is now to be taken as true, the cor·
poration is made up of the Union Pacific Railroad Company, the
Kansas Pacific Railway Company, and the Denver Pacific Railway
& Telegraph Company. The Union Pacific Railroad Company, be
fore the consolidation, having a definite line of road, exceeded its
powers if what is now sought to be restrained is an excess, and in
the same manner, by lending and advancing moneys to other rail
road companies to be used in the construction, maintenance, and
operatiou of their roads, and entered into obligations to furnish fur
ther amounts, and recE\ived in payment of moneys furnished from
time to time stocks and bonds of such roads. Since the cOl1solida-
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tion the same course has been pursued; stocks and bonds to which
the Union Pacific Railroad c.ompany would have been entitled, have
been received by the defendant, and it has lent and advanced its
moneys and credit to the same and other organized railroud corpo
rations for the purpose of, and of aiding in, the construction, main
tenance, and operation of their roads. There is no description of
the corporations so aided, except that the corporate names of
some are stated without their source, whether from state or national
authority, and some are stated to be unknown; nor of their lines of
road except as branch and connecting roads. Nor is there any
statement of the amount of such aid or of the payments therefor,
except that it is stated as appearing from the report of the govern
ment auditor that the amount of stocks and bonds received from
other roads was, by the. Union Pacific Railroad Company, June 30,
1878, $5,229,327.84 j June 30, 1879, $7,534,243.91; by the defend.
ant, June 30, 1880, $15,338,453.94, and that the orator is informed
and believes that the defendant now holds of such bonds $23,749,
230.40, and of such stocks $29,462,046.98. The orator has at dif
ferent times been a stockholder to a large amount in the defendant
company. He acquired his present stock, 100 shares, November 17,
1882; commenced to object to this course of the defendant the next
day, and brought this suit December 22, 1882. In the amended bill
now under consideration, it is alleged that at a general meeting of
the stockholders, held March 9, 1883, at which the holders of 384,769
shares were present or represented, this course was unanimously ap
proved of. Whether the orator was present at that meeting is not
stated j neither is any effort by him with the stockholders, either
separately or at any meeting, to induce them to change or desist from
this course, set forth, or any attempt to stop it shown, except notifica
tions and protests to the officers and agents of the company.

The orator could not, and does not claim to, have any right to relief
on account of his former ownership of stock. Having parted with
that and all rights belonging to it, he gained this as a new acquiRi
tion, and has such rights as appertain to him as the owner of it as he
acquired it. There is no doubt, and no question is really made, but
that a stockholder or partner in an enterprise has the right to prevent
taking his interest into another and different enterprise without his
consent. In corporations within the scope of the corporate authority
the majority rules; beyond this they have no right to go, and one
may insist upon stopping at the limits. Oolman v. Eastern Cos. Ry.
00.10 Beav. 1; Salomons v. Laing, 12 Beav. 339; Beman v. RujJord,
4 Eng. Law & Eq. 106; Stevens v. Rutland «B. R. Co. 29 Vt.545.
This right to stop the majority at the bounds of corporate power rests
upon the control which everyone has over his own property. Those
who become members of a corporation, consent to the rule of the ma
jority within the powers of the corporation, but not beyond. As the
right to restmin going beyond depends upon the want of consent, if



LEO. V. UNION PAO. BY. 00. 285

the consent is givon the right must cease. Therefore, when such re
straint is sought, due diligence, in the proper direction, to prevent
what is sought to be restrained, must be shown as a part of the title
to relief. Kentv. Jackson, 14 Eeav. 367; Gre.qory v. Patchett, 83 Eeav.
595. The exercille of the rights of a stockholder to influence corporate
action by vote and speech in corporate meetings, when opportunity
was presented or could be had, would lie in the proper .direction. Unti!
such means should be exhausted or prevented, there would be no real
oppression of the minority by the majority. Hawes v. Oakland, 104
U. S. 450. The transactions of which the orator complains, and the
continuance of which he is seeking to preve.nt, have been going on in
the Union Pacific Railroad Company since long before, and in the de
fendant company ever since, the organization of the defendant com
pany. As he had been a' stockholdel' before, and has derived his
knowledge of what was being done from the auditor's reports, open to
all stockholders at least, he must have known what had been and was
being done in these respects when he purchased this stock and as
sumed his present status in the company. He does not allege that he
was in anywise ignorant of these things. His vendor is not shown
to have in all this time objected, and must be taken to have acqui
esced. He purchased this stock knowing that the company was en·
gaged in the enterprises he seeks to stop, and by taking it he consen·
ted to become a member of a corporation so engaged. Large outlays
had been made, great liabilities had heen incurred, and embarrassing
complications would necessarily follow, stopping them in the midst.
It would seem to be highly inequitable and unjust to allow such llo

small minority to step in and arbitr.1rily stop the great majority,
acting in good faitb, honestly even if mistakenly, and in strictness
outside of their authority. If the company was about to under.
take a new enterprise not involved with these which have been so long
prosecuted, and outside of its corporate powers, such as buildings.
new line of road or purchasing the stock of another line, so as to con
trol it, and thereby extend its lines beyond its charter, the case might
be very different.

It does not distinctly appear that the transactions in question are
outside of the powers of the corporation. The Kansas Pacific Rail
way Company waS a Kansas corpuration, with powers amply suffi
cient, under the laws of that state, to do within that state all that is
complained of as being done somewhere by the defendant. Compo
Laws Kan. § 4091. This corporation was consolidated with. the
others as it was, and as they were, and it is not easy to see any rea
son why the corporate powers of each were not carried into the con.
solidated company. County of Scotland v. Thomas, 94 U. S. 682.
Not that the <;onsolidated company has powers in all the states and
territories where it exists co-extensive with those of the Kansas Pacifio
in Kansas, but it may have in Kausas all the powers which the Kansas
Pacific had there. If it has, all these transactions may be, so far as
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the bill shows, in that state, and within the powers authorized to be
exercised there. The names of the corporations are given, but they
are private corporations, although created for public purposes, and
judicial notice cannot be taken of their location. Although the de
fendant is merely a railroad corporation, it must, from its nature and
circumstances, have large implied powers, which are as well conferred
as its exprel:lspowers. Nat. Bank v. Graham, 100 U. S. 699. It is
burdened with vast debts, which it was fully authori70ed to assume,
falling due in such immense sums at a time that the ordinary reve
nues would be wholly inadequate to meet them. Large accumula
tions and investments must be made long beforehand, involving great
financial transactions. Operations must be had wholly foreign to the
management of the railroads themselves, and pertaining much more
to the business of banking than that of a carrier. These operations,
if entered into for the purpose of carrying on a banking business"
would be wholly outside of the corporate power; but when done for
the purpose of fulfilling the financial duties of the corporation, must
be clearly within them. The purchase of the stocks and bonds of
other rajlroads might be for this legitimate purpose as well as the
purchase' of government or other corporate securities. The orator
has not shown that the purchases of stocks and bonds may not be of
this proper class.

All these statements and allegations are in very general terms.
Excess of chartered powers, in progress or intended, is in no partic
ular pointed out. A decree according to the prayer of the bill would
be scarcely, if any, more than a general injunction against going
outside of the charters. Something more specific, and so specific
that the court can see that it is unwarranted by the law of the ex
istence of the corporation, and wrongful to the orator as a member
of it, should be pointed out distinctly. The bill, as now considered,
does not appear to be sufficient to require an answer.

The demurrer is sustained, and the bill adjudged insufficient.

BERRY and another, Assignee, etc., v. SAWYER and others.

(Oircuit Oourt, W. n. Pennsylvania. September 14, 1882.)

1. EXPRESS AND CONSTRUCTIVE TRUSTs-PAROL AGREE~ENT RESPECTING LAND,
. A parol agreement by which one of several joint purchasers of land takes the

title in trust for the others, imposes upon the grantee an express trust which
does not fall within the meaning of a statute of limitations fiXing a time for the
enforcement of constructive trusts.

2. LIMrrATloN-BANKRUPT ACT-ADVERSE INTEREST.
The clause of the bankrupt act requiring all causcs of action, "between an

assignee in bankruptcy and a person claiming- an adverse intercst," to be pros
ecuted within two years, applies only when the interest has heen actually ad
verse for two years; and the interest of a trustee, so long as he acknowledges
the trust, is not adverse to that of his cestui que trust.



BERRY V. SAWYER. 281

3. WITNESS-COMPETENCY-ACTION BY OR AGAINST EXEOtITORS-PARTY TO THE
RECORD.

Section 858 of the Revised Statutes, making both parties in actions by or
against executors, administrators, or guardians incompetent to testify as to
certain transactions, does not disqualify a person interested in the controversy
unless he is an actual party to the record.

4. EQUITY PLEADING - RESPONSIVE ALLEGATIONS - How FAR OONCLUSIVE EvI
DENCE.

'fhe rule that responsive allegations in the answer to a bill in equity are con
clusive evidence in favor of the respondent unless overcom~ by the testimony
of two witnesses or their equivalent cannot be invoked when the answer is
upon information and belief, or is discredited by circumstances.

In Equity.
Schoyer a: McMurry, for complaInants.
Malcolm Hay and S. H. Geyer, for respondents. .
McKENNAN, J. This bill is filed by the complainants, as assign-

ees in bankrnptcy of N. P. Sawyer, against Jane Frances Sawyer,
in her own right, and as executrix of the will of John H. Sawyer, and
also against C. B. Seeley and Ormsby Phillips, as voluntary assignees
of said John H. Sawyer. It alleges that N. P. Sawyer confessed
judgments to a large amount in favor of John H; Sawyer, which are
entered of record in Allegheny county, a large portion of which judg
ments were merely a security for· advances and responsibilities to be
thereafter made and assumed by said·John H. Sawyer for the benefit
of N.P. Sawyer, but which he did not make or assume; and that
certain valuable real estate, fully. described in Exhibit C, was pur-

- chased jointly by John H; Sawyer, N. P. Sawyer, and B. C. Sawyer,
the title of which, for convenience of' sale, was vested in John H. Saw
yer, who held said title in trust for himself and the said N. P. and B.
C. Sawyer; and that the said John H. Sawyer, in his life-time, sold con
siderable portions of said real estate and received the purchase money,
but rendered no account thereof. And, t,herefol'e, praying that an
account be taken of the proceeds of all sales by said John H. Saw
yer in his life-time; that any surplus due to said N. P. Sawyer after
paying his true indehtedness to John H. Sawyer, be paid to the com
plainants; and that the undivided one-third of the said real estate
remaining unsold be conveyed to the complainants.

The answers of Jane F. Sawyer and Ormsby Phillips, upon in
formation and belief, deny that the judgments confessed by N. P.
Sawyer to John H. Sawyer were given, as stated in the bill, for fu
ture advances and responsibilities, but aver that they were founded
upon an actual indebtedness by N. P. to John H. Sawyer, at the time.
And they also, upon information and belief, deny the fiduciary char
acter of the conveyances to John H. Sawyer of the real estate de
scribed. And they also aver that an act of assembly of the common
wealth of Pennsylvania, approved April 22, 1856, entitled, "An act
for the greater certainty of title, and more secure enjoyment of real
estate," provides, inter alia, "that no right of entry shall accrue or ac
tion be maintained to enforce any implied or resulting trust as to re-
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alty, but within five years after such trust accrued, with the right of
entry, unless such trust shall have been acknowledged by writing to
subsist by the party to be charged therewith within the said period;"
and therefore aver that, as more than five years have elapsed since
the alleged trust accrued, the complainants are not entitled to have
it eriforced.

It is clear that the Pennsylvania statute operates exclusively upon
the class of trust which is within its terms. Resulting trusts alone
are named, and hence they only are within its scope. They are such
as are implied by operation of law, as where one buys land in the
name of another, and pays the purchase money, the legal implication
is that the grantee of the title holds it in trust for the person who
paid the purchase money. They belong to a distinct class from ex
press trusts, which never rest in implication, but are the product of
an express declaration or agreement. That the latter may be created
by parol-as ~s now well settled-does not change their technical
character or classification. The trust alleged in the bill is an express
one, and therefore the respondents are not entitled to the benefit of
the statutory limitation.

The complainants were appointed assignees in bankruptcy of N. P.
Sawyer on the twentieth of November, 1876; John H. Sawyer died
in July, 1877; and this suit was brought in November, 1879. It is
therefore insisted that more than two years elapsed after the com
plainants' right of action accrued, and that the suit is barred by sec
tion 5057 of the Revised Statutes, (section 2 of the bankrupt act.)
That section fixes the period of two years from the time when the
cause of action accrued for the briuging of suits, at law or in equity,
"between an assignee in bankruptcy and a person claiming an ad
verse interest touching any property or right of property transfer
able or vested in such assignee." A similar provision was contained
in the bankrupt act of 1841, and that was held not to apply to con
troversies touching real estate until after two years from the taking
of adverse possession~ Banks v. Ogden, 2 Wall. 58. And in Bailey v.
Glover, 21 Wall. 346; the limitation in the act of 1867 is held to ap
ply to all judicial contests where the interests are adverse and have so
existed for more than two years. And so, again, in Seymour v. Freer, 8
Wall. 202, the court say: "When there is no disclaimer the statute has
no application to an express trust, such as we have found to exist in
this case." Here the court found a trust to have existed which is
strikingly similar in its main feature to the trust set up in this case.

If the averments of the bill as to the original existence of a trust
are sustained by competent and sufficient proof, the applicability of
the limitation will then depend upon whether, and at what time,
there was a disclaimer of the trust by the trustee or his representa
tives, or whether and when the interests of the parties became adverse.
The respondents have not offered any evidence; and there is nothing
in the record to show that John H. Sawyer, at any time during his



BEBRY V. SA.WYER. 289

life, denied the trust, or that his assignees and personal representa.
tive assumed an attitude adverse to it until 1879, within a year be·
fore the institution of this suit. It is true that John H. Sawyer held
the legal title and made sales and conveyances of parts of the trust
property, and received the purchase money therefor. This was not,
however, inconsistent with the trust, but was in entire harmony with,
and in pursuance of, its alleged object and terms. More than this,
it is in proof that N. P. Sawyer and B. C. Sawyer occupied parts of
the trust property for some years during the life of John H. Sawyer
without paying any rent to him, or any claim for it on his part.
Under these circumstances, it is clear that an adverse relation touch·
ing the alleged trust did not exist for two years between N. P. Saw·
yer and John H. Sawyer or his representatives; and hence that the
statutory limitation is ineffectually invoked.

The testimony of N. P. Sawyer has been taken and offered, and
it is indispensible to the complainants. His competency as a wit.
ness is objected to by the respondents. Although he is not a party
to this suit, yet we think he has such an interest in its result as would
disqualify him, unless he is rendered competent by section 858 of the
Revised Statutes. That section, in the most comprehensive terms,
removes all disqnalifications to testify by a party to an action, or by
one interested in the issue tried; but it provides "that in actions by
or against executors, administrators, or guardians. in which judgment
may be rendered for or against them, neither party shall be allowed
to testify against the other, as to any transaction with or statement
by the testator, intestate, or ward, unless called to testify thereto by
the opposite party, or required to testify thereto by the court." Be·
fore the passage of this act two classes of persons were incompetent
to testify, viz., parties to the issue, and persons interested in but
not parties to it. In the body of the section this disqualification is
removed, without restriction, as to both classes. The proviso, how·
ever, restricts the testimony of a "party" to the issue so as to exclude
transactions with, or statements by, a deceased testator, intestate, Or
guardian, but does not impose any such limitation upon the compe·
tency of a witness interested in but not a party to the issue. This
is the literal import of the whole section, and, we think, accords with
its spirit and reason. We must therefore overrule the objection to
the deposition of N. P. Sawyer, and take the whole of it into consid·
eration. That testimony is of great significance. It sustains every
material allegation of the bill. It establishes the trust alleged, ex·
plains its origin and nature, and states fully and clearly its objects
and terms, and the reason of them, and what was done in pursuance
of it. And it is materiall.y reinforced by the testimony of Wade
Hampton and Andrew Lyons, both of whom testify to acts and dec
larations of John H. Sawyer, as well as of N. P. and B. C. Sawyer,
in his presence, in confirmation of the existence of a trust. No rea·
~on is apparent to us why this testimony should not be believed; and

v.19.no.5-19
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so aocepting it, we are brought to the conclusion that the title to the
real estate desoribed in the bill and exhibits was vested in John H.
Sawyer for the joint and equal benefit of himself, N. P. Sawyer, and
B. C. Sawyer, and that the unsold remainder of this real estate is
held by his successors, subject to this trust.

But it is urged by the respondents' counsel that even if the evidence
in support of the bill is to be taken as true, it is not sufficient to en·
title the complainants to a decree; and the familiar rule in equity is
invoked that the responsive allegations in an answer are conolusive
evidenoe in favor of the respondent, .unless they are overcome by the
testimony of two witnesses, or that of one and proof of circumstances
equivalent to the testimony of a second witness. This is the gen·
eral rule when the negative averments in the answer are positive and
are founded upon the knowledge of the respondent. The. reason of
it is, as stated by Chief Justice MARSHALL in Clark's Ex'rs v. Van Riems
dyk, 9 Craneh, 160, that "the plaintiff calls upon the defendant to
answer an allegation he makes, and thereby admits the answer to be
evidence. If it is testimony, it is equal to the testimony of any other
witness; and as the plaintiff cannot prevail if the balance of· proof be
not in his favor, he must have circumstances in addition to his sin
gle witness in order to turn the balance." And he affirms that the
weight to be given to the answer is affected by the same tests which
are applicable to a deposition, as, for instance, whether the respondent
speaks from belief or knowledge. Both are only evidence, and must
be weighed in the same scales. This qualification of the weight to be
given to an answer upon information and belief is also strongly stated
in the note to Mr. Bispham's Adam's Equity, on page 693, on the
authority of numerous American cases. And in the note to section
849a, Story, Eq. PI. (9th Ed.) it is thus stated: "An answer upon
oath is not evidence for the defendant, which must be overcome by
two witnesses, *' *' *' (5) when the answer itself shows, or it is
apparent from the defendant's situation or condition, that though the
answer is positive, he swears to matters of which he could not have
personal knowledge." In the same note it is further said, upon sev
eral authorities, that, where an answer upon oath is discredited as to
.me point, its effect as evidence, as to other points, is impaired or
iestroyed, according to the circumstances of the case.

The alleged trust property consisted of two parcels, one known as
~he Hitchcook property, purchased in the latter part of 1865; the
I>ther as the O'Hara property, which. was purchased not long after
the Hitchcock. As to the Hitchcook property, the largest require
ment of the rule is fully met by the proofs presented by the com
plainants. The testimony of three witnesses as to the declara
tions and acts of John H. Sawyer touching the negotiation for its
purchase, the contract for it, and the sales of a large part of it,
clearly impress upon his title the fiduciary character contended for
by the complainants. The proof in relation to the O'Hara property
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is somewhat less plenary. It consists chiefly of the testimony of N.
P. Sawyer. But considering that his testimony as to the trust agree
ment is corroborated by the testimony of Wade Hampton and An
drew Lyonstouching the Hitchcock property; that the negative aver
ments of the answers do not rest upon the personal knowledge of the
respondents; that the answers are materially discredited upon one
point at least by the complainants' proofs; and that N. P. Sawyer
was in the occupancy and enjoyment of the O'Hara property for
nearly 10 years without payment of or claim for rent,""-we are of
opinion that the weight of the answers as evidence is greatly im
paired, and that the balance of proof is in favor of the complainants.

Upon the whole case, we think the relief prayed for ought to be
granted against the respondents, except Seeley, and a decree to that
effect will accordingly be drawn.

ACHESON, J. I sat with Judge McKENNAN at the hearing of this
case. and have reached the same conclusions announced by him. I
concur unreservedly in his opinion.

WEST PORTLAND HOMESTEAD Ass'N !'. LAWNSDALlll, Assignee.

(District Court, D. Oregon. Febnlary 21, 1884.)

1. CoNVEYANCE-CoNSIDERATION FOR.
A conveyance under seal is prima facie evidence of a sufficient consideration,

and a mere stranger to the land cannot question it.
2. CASE IN JUDGMENT. .

G. and V. were tenants in common of a tract of land which was surveyed and
platted as Varter's addition to Portland, and then partitioned between the ten
ants in common by mutual conveyances, the one to C. containing a small park
for the purpose of equalizing the partition, described thprein as block 67, and
afterwards changed said survey so as to materially diminish said park; and at
the same time G. surveyed a tract of land adjoining the tract held in common,
into lots and blocks, and together with his co-tenants platted the two tracts a",
one Varter's addition, and duly acknowledged and recorded the same, with a
block numbered 67 in the G. tract, and the small park aforesaid, not numbered.
Held, that the conveyance to C, of the park as block 67 did not affect the block
67 afterwards laid off in the G. tract, and that the assignee in bankruptcy of C.
had no right, interest, or equity therein, and should be enjoined at the suit ot
G.'s grantee from selling the same as the property of V. and thereby casting 8
cloud on such grantee's title thereto.

Suit to Enjoin a Sale of Real Property.
C. P. Heald, for plaintiff.
George H. Dwrham and George H. Williams. for defendant.
DEADY, J. This case was before this court on a plea of the statute

of limitations (section 5057, Rev. St.) to the original bill, filed on
March 27,1883, when the former was held good, (17 FED. REP. 205;)
and also on a demurrer to an amended bill filed July 24, 1883, which
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was overruled. ld. 614. The oase has sinoe been heard on suoh
amended bill, the answer thereto, and the replication, exhibits and
testimony, and the only question arising thereon is this: was the
present block 67, in Carter's 8{ddition to Portland, conveyed to
Charles M. Carter on September 6, 1871, by the partition deed to
him of L. F. and Elizabeth Grover and others, of that date? If it
was, this suit oannot be maintained, even if it was inoluded in said
deed by mistake, beoause the right to relief therefrom is barred by
section 5057 of the Revised Statutes. But if it was not, then it is
equally clear that the defendant, as the assignee in bankruptcy of
said Carter, has no right or interest in the property, and may be re
strained from selling it as such, and thereby casting a cloud on the
title oUhe plaintiff thereto. This is a question of fact; and without
discussing the evidence in detail it is sufficient to say that it is clear
and convincing that this block 67 was not in existence-had not
been laid off-when this deed was executed, and was not affected by
it. Neither did the parties to this conveyance oontemplate or under
stand that the title to this block was in any way involved in the par
tition of which it forms a part. For although the description in the
conveyance-block 67, in Carter's addition to Portland-so far indi
cates this block as the property intended, as to make a prima facie
case of identity, yet the plaintiff is entitled to show, and has shown
beyond a doubt, that this is a mere coincidence, and that whatever
property was intended to be conveyed by the description of block 67,
in Carter's addition, it was not and could not be this block 67.

Whenever, for any cause outside of a deed, there arises a doubt in
the application of the descriptive part thereof, evidence dehors the
writing may be resorted to for the purpose of identifying the subject
of the instrument and the understanding or intent in this respect of
the parties thereto~ And it matters not that it may not appear what
property was intended to be conveyed by the description of block 67
in this deed, so long as it does not appear that it is the block in dis
pute. But there is very little room for doubt or controversy on the
subject. When the parties had selected the blocks in the common
tracts as laid out, up to and including 65, in the first survey, it was
found that Mr. J. S. Smith and Charles M. Carter, had less in value,
according to the agreed prices, than the other two; and so to equalize
the partition, Smith took a small park and numbered it 66, while
Carter took another one lying between Summit and East drives, and
marked it 67, and the deeds to them were made out accordingly.
The plat of this survey was photographed before this partition, and
the original was burned in the great fire of 1872. The photographic
copy is here, but without the numbers 66 and 67 on it. Soon after
this survey and partition of the common tract, the ground, which was
uneven and steep and oovered with timber and brush, was burned
over, and showed such irregularities of oonformation as induced the
parties to change the survey in some respects, whereby the park al·
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lotted and conveyed to Garter, as block 67, was materially reduced in
size, and on this account and from its situation regarded as almost
worthless.

In platting the subsequent survey of the Grover tract the second
survey of the common tract was included therein, and the whole ac
k110wledged and recorded by all the parties thereto on November 4,
1871, as the plat of Carter's addition. In numbering the blocks on
the Grover tract, the draughtsman, who was the same person in both
cases, commenced at 66, the highest number on the original draught of
the plat of the common tract being 65. Before the acknowledgment,
however, attention was called to the fact that Smith had been allotted
a park in that tract and received a conveyauce of it from his co-ten
ants as block 66, and thereupon the block of that number on the
Grover tract was numbered 66t, but the park allotted and conveyed
to Carter as block 67 does not appear to have attracted the same at~

tention, and the plat was acknowledged and recorded with only the
one block numbered 67 on it-the one in the Grover tract. The
probability is that, being comparatively worthless, it was overlooked.
It was never listed for taxation; and Mr. Carter testifies that he
owned the block adjoining it, and he preferred and so regarded it as
public ground or street.

The theory of the defendant is that, although this park in the com
mon tract was allotted and conveyed to Carter as block 67, yet- when
upon the resurvey this was nearly obliterated, that the parties-and
particularly Grover and Carter-came to an understanding that there
should be a block 67 laid off in the Grover part of the new Carter's
addition, which should stand for and represent the block of that num
ber and description in his deed of September 6th. But the parties to
the transaction-Grover, Smith, and Carter-all testify positively that
there never was any such agreement or unoerstanding, or even any
intention, that Carter should have block 67 in the Grover tract on"any
account or for any reason; and there is nothing in the case but sur
mise and conjecture to the contrary. About this time Carter wrote
his name on the recorded plat of Carter's addition across all the
blocks claimed by him therein, and this block 67 is not among them.
If he then understood that it was his, why did he omit to mark it?
The omission to do so, under the circumstances, is a deliberate ad
mission that it was not his. He never listed it for taxation or paid
any taxes on it. Lists of the property on which he paid taxes for
several years after 1871, indorsed on the tax receipts, including sun
dry blocks in Carter's addition, are produced in court, and this block
does not appeal' in any of them. Carter was one of the corporators
of the plaintiff, his name appearing signed to the articles on July 27,
1875, and as such he took the conveyance of this block from the
grantors of the plaintiff. This was another deliberate admission that
the property was not his, but of the grantors of the plaintiff. And
all these admissions were made long prior to the bankruptcy and the
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¥ise of this controversy, and could not, so far as appears, have been
made collectively or for any ulterior purpose whatever. And if this
surmise or conjecture is even admitted to be a fact, it is not appar
ent how this verbal understanding between Grover and Carter could
have the effect to convey any land of the former to the latter, let
alone that of his wife's. Nor was there any reason in right or jus
tice for such an understanding or agreement between the parties. If
the partition of the common tract was thought to have resulted un
equally as to Carter, by reason of the contraction of the park allotted
to him as block 67, Mr. Grover was under no more obligation to
make up the deficiency than his two co-tenants, who had received an
equal share with himself. The assumption that he would voluntarily
undertake to make this deficiency good, and apparently more than
good, out of his own or his wife's property, is unreasonable and in
credible.

Nor is there any ground on which the plaintiff and its grantors are
estopped to assert their title to this block as against Carter's assignee
in bankruptcy. In the first place, there is no reason to believe that
any of Carter's creditors ever gave him credit on the strength of the
ownership of this block. In those days it was an unoccupied, out-of
the-way piece of property and of comparatively small value,-a mere
drop in the bucket compared with the value of his estate and the vol
ume of his financial transactions. He never was in possession of it;
never laid any claim to it, or exercised any acts of ownership over it.
There was no intention to deceive anyone by means of the transac
tion, which occurred seven years before the bankruptcy, nor did it
involve any such gross culpable negligence on the part of the plain
tiff's grantors as the law considers equivalent to such intention; and
more than all this, if any creditor ever was led to believe, from the
record of the deed of September 6th to him, that the bankrupt ever
owned a block numbered 67, in a Carterts addition to Portland, he
would also see that it did not purport to be such a block according to
the recorded plat of said addition," and he might also see from th~

record thereof that such plat was made and acknowledged quite two
months after the date of such deed; and thereby he would be in
formed, or have good reason to believe, that such block must be num
ber 67 on some other and prior, but unrecorded, plat of some other
attempted Carter's addition.

It is also claimed by counsel for the defendant that the plaintiff is
not a purchaser for a valuable consideration, and therefore cannot
maintain this suit. But how that can be material in this contro
versy between the plaintiff, who appears to have the legal title and a
stranger to the property, who does not appBar'to have any right, in
terest, or even equity in the premises, is not apparent. But the claim
is not even sustained by the evidence. The conveyance from Grover
and wife to the plaintiff, on August 11, 1875, purports to have been
made in "consideration of the sum of $30,000 to them paid. The
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conveyance is under seal, and is prima facie evidence of the truth of
this recital, or at least that it was executed for a valuable considera
tion. Code Civil Proc. § 743. And there is oot a particle of evi
dence in the case to the contrary. The most that can be said is that
it may be surmised from the evidence and the nature of the transac
tion that the formation of the plaintiff and the conveyance of this
property to it was merely a means of putting it on the market, and
that the only consideration which the grantors actually received from
the conveyance was in the stock of the corporation. But admitting
this to be a fact, the conveyance was nevertheless made upon a val
uable consideration, the stock of the corporation standing for the
property and having an equal value with it.

'l'he plaintiff is clearly entitled'to the relief, and there must be a
decree for an injunction restraining the defendant, as prayed in the
amended bill, and for the costs, and it is so ordered.

BRADLEY and others v. KROFT a.nd another, Defendants) and WILLIAH
J. COWEN, Garnishee. Defendant.

(Circuit Court, W. D•. Wisconsin. December Term. 1883.1

1. VOLUNTARY ASSIGNMENT-STATUTE OF WISCONSIN- PROOF 011' (''LAIM all'TER
THE ExPmATION OF THREE MONTHS;

The statutes of Wisconsin require all creditors of one who has made a vol.
untary assignment to file their claims with the assignee within three months
after hiR appointment, upon pain of being debarred from participation in any
dividends made after the expiration of the three month.q, and before their
claims are actually filed; held, that there is nothing in 'the statute which pre·
vents a creditor, who has failed to file his claim within three months, from
filing and proving it afterwards and taking the benefit of the law.

2. SAME-UNLAWFUL PREFERENCE.
Accordingly, where a voluntary assignment of partnership property was

made in trust for the payment of all partnership debts that should be proved
.. as provided by the statute," and afterwards in trust for the payment of indio
vidual debts, held that the assignment contained no unlawful preference, such
as to debar from their rights the creditors of the partnership who did not file
their claims within three months.

3. ACTION ON DEMAND NOT YET DUE-STATUTE 011' WISCONSIN-PREREQUISITES
-BOND.

The statute of Wisconsin, allowing an action to be maintained on a de.
mand not 'yet due upon the filing of a bond conditioned in three times the
amount of the claim, must be strictly complied with. The bond is a prerequi.
site to the right of action, and if it is defective in the first instance the fault
cannot be afterwards healed by the substitution of a regular bond.

Decision of Motion for Judgments against defendants on the an-
swer, and against garnishee defendant.

Tcnne,1j et Bashford, for plaintiffs.
L. M. Vilas, for defen4ants and garnishee.
BUNN, J. This action is brought by David Bradley & Co.-, a cor

poration existing under the laws of Minnesota, and a citizen of Min-
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nesota, against the defendants, who are citizens of Wisconsin, upon
certain promissory notes not due; and an attachment accompanying
the summons was iJ,!sued against defendants' property, under the
provisions of chapter 233 of the General Laws of Wisconsin for the
year 1880, and garnishee proceedings commenced against William
J. Cowen, who, it is claimed, has property in his hands belonging. to
the defendants, and liable for their debts. The garnishee answers,
denying all liability, or that he has any property in his hands belong
ing to the defendants. He also sets up facts showing that previous
to the commencement of this action on November 14, 1883, to-wit,
on November 5, 1883, the defendants, who were partners doing busi
ness at Menomonee, in Dunn county, under the firm name of Kroft
& Severson, made a general assignment of all their stock and effects
to the garnishee defendant in trust and for the benefit of their credo
itors, under the insolvent laws of Wisconsin; and that the said
garnishee holds the property which it is sought by the garnishee
proceedings to reach, under such assignment. The plaintiff moves
for judgment against the garnishee upon his answer, and attacks the
validity of the assignment. The question is, whether the assignment
is valid under the laws of Wisconsin? If it is, then the motion must
be denied.

The principal ohjections urged against the assignment are: (1) That
it contains a preference in favor of creditors, which the statute for
bids; (2) that it is conditional and does not appropriate the prop
erty of the assignors absolutely to the payment of their debts. If
the assignment is justly obnoxious to these objections, or to either of
them, it cannot be maintained.

By chapter 349, Laws 1883, § 1, it is provided that "any and all
assignments hereafter made for the benefit of creditors, which shall
contain or give any preferences to one creditor over another creditor,
except for the wages of laborers, servants, and employes earned within
six months prior thereto, shall be void."

The assignment is somewhat voluminous, and, in order to a proper
understanding and construction of it, it is necessary that all the pro
visions should be considered together. The substance of those ma
terial to the inquiry is as follows:

The assignment recites that whereas the said assignors are in
debted to divers persons in divers sums, which, by reason of difficul
ties and misfortunes, they have become unable to pay, and they being
desirous of providing for the payment thereof by an assignment of
their property and effects for that purpose, not exempt from execu
tion, in consideration of the premises, etc., they do assign, convey,
and set over to the assignee all their real estate and personal pi-op
erty, whether held by them as partners or individuals, except such as
is exempt from execution; to have and to hold the same in trust
that the assignee shall take possession of the partnership property,
and, with all convenient diligence, sell and convert the same into
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money, at public or private sale, as may be deemed for the hest in
terest of the creditors, collect all the debts, and, out of the proceeds
of such sales and collections, make such payment or payments to the
partnership creditors, pro rata, and without preference, except as to
laborers and servants, as is provided by law, subject to the orders
and directions of the circuit court of said county, or the judge thereof,
as provided by law; and that if, after the payment of all costs, and
all partnership debts in full, as have been proved against them as
such partnership or firm, as provided in chapter 80 of the Revised
Statutes of Wisconsin, and the several acts amendatory thereof, any
portion of such proceeds remain in the hands of such assignee, he
shall pay and discharge all the private and individual debts of the as
signors, or either of them, whether due or to grow due, provided the
respective amounts of the individual debts of ea.ch does not exceed
his portion, being one-half thereof of the surplus that may remain,
after paying all of the said partnership debts, and, if it shOUld, then
his interest in such surplus to be divided, pro rata, among his indi
vidual creditors in proportion to their respective demands, which shall
have been proved and filed as required by said chapter 80, Rev. St.,
and amendatory acts. There is a like provision in regard to the sepa
rate property of the individual partners, assigning it (all that is not
exempt) to the assignee, without preference, for the benefit of (1) the
private and individual creditors that have proved their claims, and (2)
when they are satisfied, then to their partnership creditors, share and
share alike, who shall have proved their claims, as before provided.
Then follows a provision that "if, after payment in full, as aforesaid,
there should remain in the hands or possession of the assignee, in
trust, any portion of the proceeds of said sale and collections of said
partnership property, or of said individual property, or of both, he
shall return, reassign, and deliver the same to the assignors, accord.
ing to their several rights."

The foregoing is a condensed statement of the provisions bearing
upon the question of a preference in favor of creditors, and also upon
the question of whether the assignment is conditional or absolute,
these objections both turning upon the same question of construction.

The question is as to the proper construction to be placed upon
them, and whether the effect of the provisions, taken as a whole, is
to prefer one creditor to another, or to make the assignment condi
tional instead of absolute for the benefit of creditors. There is no
claim that the assignment, in terms, prefers any creditor or creditors
by name, over others. But the plaintiffs' contention is .that the as
signment only provides for the payment of such creditors as shall
prove their claims within three months from the time of publication
of notice to them by the assignee; and that the creditors who do not
file affidavits of their claims within that time can not be paid at all
under the assignment, but the property, after that, is to be returned
to the assignee. And if this be the proper meaning of the assign-
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ment, I think the contention must be sustained. But after a careful
consideration of all its provisions, and in the light of the statute, I
must say this seems to me a rather straitened construction, and
that I find no such meaning in the assignment. The intention to be
gathered from the whole instrument would clearly seem to be to pro
vide for the payment of all who are entitled to be paid under the
statute, share and share alike, whether partnership or individual cred
itors, and equitably according to their respective rights, as against
the partnership and individual effects, and whether the claims are
proved within three months or afterwards, under the statute, except as
to such preferenoe as the statute itself gives to those who prove their
claims within three months. But to judge properly of the weight to
be given the objection it will be necessary to refer to some provisions
of the statute.

Section 1693, ohapter 80, olthe Revised Statutes, provides that "the
circuit court, or the judge thereof, in vacation, shall have supervision
of the proceedings in all voluntary assignments made under the pro
visions of this chapter, and may make all necessary orders for the
execution of the same."

Section 1698: "Within twelve days after the execution of the as
signment the assignee shall give notice of the making thereof, and
of his post-office address; and that every creditor of such assignor is
required to file, within three months, with such assignee, or the
clerk of the circuit court, naming him and his post-office address, on
pain of being debarred a dividend, an affidavit setting forth his name,
residence, .and post-offioe address, the nature, consideration, and
amount of his debt claimed by him, over and above all offsets." Then
the statute provides for a publioation of the.notioe, and mailing a copy
to each crediior.

Section 1699, among other things, provides that the assignee, after
the expiration of three months, shall file with the clerk of the court
proof of the publication, and a list of the creditors served, and also a
list of the creditors who have filed an affidavit of their claim.

Section 1700 provides that "every creditor of the assignee [as
signor] who shall not file such an affidavit of his claim within the
time limited, as aforesaid, shall not participate in any dividend made
before his claim is filed. Debts to become due, as well as debts due
may, be proved," a rebate of interest being allowed, etc.

Section 1701 provides that the assignee shall, within six months
after his appoint.ment or within such further time as the circuit judge
or court shall allow, file in the circuit court a report setting forth a
full statement of the property received, together with the names and
residences of the creditors, the dividends made, and a full account of
the receipts and disbursements.

The plaintiff oontends that there is no provision in the law for a
creditor to prove his claim after three months has expired, although
he may file it and be entitled to payment; and that the effect of the
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assignment is to provide only for the payment of tMse creditors who
file proof by affidavit of their claims within thetllree months. But
if this be so it must be by inference only, because there is no such
provision expressed in the assignment. There is an express provision
that out of the proceeds of sales and collections the assignee shall
make payment to the creditors, pro rata, and without preference, ex
cept as to laborers and servants, as the law provides, subject to the
order and direction of the circuit court or the judge thereof.

It is true, as before seen, that the assignment provides that if after
payment of all costs and all debts in full, as have been proved against
the assignors, as provided by said chapter 80 and the several acts
amendatory, that if anything remain, it shall be returned to them;
but this is not equivalent to a. provision that none shall be paid who
do not file proof of claim within three months. On the contrary, it
appears the provisions for payment in the assignment areas broad
as the provisions of the statute, and that anyone who is entitled to
file or prove his claim within the law is also entitled to payment un
der the assignment. The clear inference from the statute is that no
absolute limit is placed upon the time when claims must be filed or
proved. There is an inducement held out to such as file them within
three months. But, except that other creditors not so filing theaffi
davit within that time are barred from sharing in dividends made
previous to the filing of their claims, their right to file and prove' their
claims after three months has expired is just as clear under the law
as is that of the more diligent class.

It is said there is no provision in the law for proving claims, though
there may be for filing them, after the expiration of the three months.
But the general provision, that debts to become due, as well as debts
due, may be "proved," applies just as well to those "filed" after three
months as those "proved" before, by the filing. of an affidavit. 'rhe
inference is irresistible that a creditor may both file 'a.nd prove his
claim after the time limited, and the only penalty for not proving before
is that they are not entitled to previous dividends. It is clearly con·
templated by section 1701 that the settlement of an estate under the
act may require six months, or even longer, in the distribution, and
under the general control and supervision of the circuit. court. And
the provision, that "every creditor who should not file such affidavit
of his claim within the time limited, shall not participate in any divi·
dend made before his claim is filed," contains the clear implication
that he is entitled by proving up his claim afterwards, to participate
in dividends made subsequently. And if he is entitled under the law
to prove his claim and participate in dividends, he is also so entitled
by the clear and positive prOVIsions olthe assignment. It will have
been observed that the circuit court has general control and supervis
ion of the estate and proceedings under the assignment; and r see
nothing in the provisions of the assignment at· all inconsistent with
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a full and fair distribution of all the property and effects of the as
signors, acoording to law.

The conclusion I have reached is that the assignment is valid in
law, and that the answer of the assignee, as garnishee, sets up a good
defense. The motion for judgment will therefore be denied.

I am also of opinion that the answer of the defendants Kroft &
Severson setil up a good plea in abatement, and that the motion for
judgment against them must be denied.

The action is upon promissory notes not due at the time of the
commencement of the action.

Chapter 233, Laws 1880, provides that "an action may be main
tained, and a writ of attachment issued, on a demand not yet due,
• • • and the same proceedings in the action shall be had, and
the same affidavit shall be required, as in actions upon matured de
mands; C3x.cept that the affidavit shall state that the debt is to become
due: provided that the undertaking '* '* '* shall be conditional
in three times the amount demanded."

The action was commenced on November 14, 1883, by the issuing
and service of a summons accompained by an attachment and under
taking, but the undertaking was not in three times the amount de
manded. On November 17th a new undertaking was executed and
served, such as the law required in such cases, but no new summons or
attachment was issued, and no new service had. The amount of the
debt demanded was $603.56. The original undertaking accompany
ing the summons or attachment was for $250. The uudertaking
executed on November 17th was for $2,000. It is claimed by plaintiffs
that they had a right to give that new undertaking, and that the giving
of it cured the defect and made the service of the summons and attach
ment good from that time. But I am unable to concur in this view.
The proceeding is special, and I think all the conditions of the statute
should be complied with in order to uphold it. It was BO held by the
supreme court of Wisconsin in Gowan v. Hanson, 55 Wis. 341, [So C.
13 N. W. Rep. 238,] and I fully concur in the construction therein
given to this statute. The court there say:

"To our minds it is perfectly clear that the statute only authorizes the com
mencement of an action on a debt not due, for the purpose of an attachment,
on condition that the requisite affidavit is made, and the proper undertaking
executed and delivered. The giving of an undertaking for three times the
amount demanded is as essential to the right to maintain the action as the
making althe affidavit. Both things are abSolutely necessary and requisite,
when the debt is not due, and the omission (j)f either is fatal to the action.
This is the plain .meaning of the statute; any other construction would do
violence to thelangq.age."

The ex.ecution and service of an undertaking after. the suit was be
gun could not relate back so as either to give the plaintiff a cause of
action. as upon a demand already due, or to bring him within the
provisions of the law for maintaining an actIon upon a contract not
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due when the suit was commenced. This is the real difficulty with
the plaintiff's case. It is not that there is a mere irregularity that
may be cured by amendment or by a general appearance. The su~.

mons and attachment proceedings were regular in form, but the
plaintiff had no cause of action, although he held the defendants' con
tract not due, and of which there had been no breach. A cause of
action arises on a contract not from the date, but from the time of
the breach. By common and universal law no action can be main
tained until the contract is broken. By the laws of Wisconsin an
action may be maintained so soon as the contract is delivered, and
before any breach, but only upon certain precedent conditions, which
were not observed in' this case.

The action when begun was liable to the plea in abatement, which
was afterwards put in, that the debt was not due, and the service of
the new undertaking was not the commencement of another suit,
and could not debar the defendant from his plea.· The plaintiff, if
he wished to avail himself of this extraordinary statute, should have
begun his suit anew, and complied in all respects with its conditions.
Nor was the defect waived by a general appearance. The case is in
no way likened to that of a merely irregular or defective service,
where the party defendant, in order to take advantage of the irregu
larity, must appear specially and move to vacate, and where a general
appearance will be a waiver. Here the summons, attachment, and
service are perfectly regular in form, and the. affidavit for the attach·
ment gives no clue to the fact that the debt is not due, but, on the
contrary, states that it is due upon express contract. The 'real diffi
fUlty is that the plaintiff has begun his action prematurely; in. other
words, that he had no cause of action at the time of the commenoe
ment of the suit.

The course taken by the defendant was the proper course-to ap
pear in the action and set up the facts by plea in abatement. I
think his plea a good one, and the motion for judgment there011 is
denied.

BANK OF THE METROPOLIS V. FIRST NAT. BANK OF JERSEY CITY.

(Oircuit Oourt,8. D. NefJJ York. February 8, 1884.)

1. NEGOTIA~LE PAPER-QUALIFIED lNnoRsEMENT-NoTIC:&. .
. An indorsement upon negotiable paper" .For collection.; pay to the order of

A. B.," is notice to all purchasers that the indorser is entitled to the proceeds.
2. :MONEY HAD AND RECEIVED.....PRIORIT-Y.

An action for money ha4 and received lies against anyone who hilS money in
his hands which he is notentitJed to hold as agains~ the plaintiff; and want of
priority between the parties is no obstacle to the action. .

At Law.
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Francis ScheZZ, for plaintiff.
Marsh, Wilson cJ: WaUis, for defendant.
WALLACE, J. The plaintiff sues to recover the amount of certain

checks of which it was the holder and owner, and which came to the
defendant's hands and were collected by its sub-agent under the fol
lowing circumstances: The plaintiff sent the checks to the Mechanics'
National Bank of Newark, for collection, with the qualified indorse
ment, "For collection; pay to the order of O. L. Baldwin, cashier,"
Baldwin being the cashier of that bank. The Mechanics' National
Bank of Newark sent the checks for collection to the defendant, pursu
ant to an existing arrangement between them by which each sent to the
other commercial paper for collection, it being understood that the pro
ceeds were not to be specifically returned, but were to be credited to
the sending bank by the receiving bank, and enter into the general
account between them, consisting of such collections and other items
of account, and offset any indebtedness of the sending bank to the
receiving bank. After the defendant received the checks in question,
the Mechanics' National Bank of Newark beca.me insolvent, and sus
pended payment, being indebted to the. defendant under the state of
the accounts between them in a considerable sum.

Upon these facts it is clear that the relations between the de
fendant and the Newark bank in respect to paper received by the
former from the latter for collection were those of debtor and
creditor, and not merely of agent and principal, (Morse, Banks, 52;)
and the de{endant, having received the paper with .the right to ap
propriate its proceeds upon general account as a credit to offset
or apply upon any indebtedness existing or to aocrue from the New
ark bank growing out of the transactions between the two banks,
was a holder for value. Since the decision in Swift v. Tyson, 16
P·et. I, it has been the recognized doctrine of the federal courts
that one who acquires negotiable paper in payment or as security
for a pte-existing indebtedness is a holder for value, (Nat. Bank
of the Republic v. Brooklyn City, etc., R. Co. 14 Blatchf. 242; affirmed,
102 U. S. 14;) and if the defendant had been justified in assum
ing that such paper was the property of the Newark bank, it would
have been entitled to a lien upon it for a balance of account, no
matter who was the real owner of the paper. Bank of Metropolis
v. New England Bank, 1 How. 234. But the checks bore the indorse
ment of the plaintiff ,in a restricted form, signifying that the plaintiff
had never parted with its title to them. In the terse statement of

.GIBSON, C. J., "a negotiable bill or note is a courier without luggage;
a. memorandum to c(mtrol it, though. indorsed upon-it', would be in
corporated with it, and destroy it." Overton v. Tyler, 3 Pa. St. 348.
The indorsement by plaintiff "for collection" WRsDotice to aHparties
subsequently dealing with ;the chl'lck~ that the 'plaintiff ,did not intend
to transfer the title of the paper, or the ownership of the proceeds, to
another. As was held in Cecil Bank v. Bank oj Maryland, 22 Md.
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148, the legal import and effect of such indorsement was to notify
the defendant that the plaintiff was the owner of the checks,.and that
the Newark bank was merely its agent for collection. In First Nat.
Bank v. Reno Co. Bank, 8 FI1:D. REP. 257, paper was indorsed, "Pay
to the order of Hetherington & Co., on account of First National
Bank, Chicago," and it was held to be such a restrictive indorsement,
as to charge subsequent holders with notice that the indorser had not
transferred title to the paper, or its proceeds. .Under either form of
indorstlment the natural and reasonable implication to all persons
dealing with the paper would seem to be that the owner has author.
ized the indorsee to collect it for the owner, and conferred upon him
a qualified title fbr this purpose and for no other. Other authorities
in support of this conclusion are Sweeny v. Easfor, 1 Wall. 166;
White v. Nat. Bank, 102 U. S. 658; Lee v. Ohillicothe Bank, 1 Bond,
389; Blaine v. Boume, 11 R. 1. 119; Olaflin v. Wilson, 51 Iowa, 15.
The defendant could not acquire any better title to the checks or
their proceeds than belonged to the Newark bank, except by a pur
chase for value, and without notice of any infirmity in the title of the
latter. As the indorsement 01 the checks was notice of tha limited
title of the Newark bank, the defendant simply succeeded to the
rights of that bank.

It is insisted for the defendant that there was no privity between
the plaintiff and the defendant respecting the transaction, because
the defendant was not employed by the plaintiff, but was the agent
only of the Newark bank; and it is argued that if the defendant is
answerable to the plaintiff, so would be every other 'party through
whose hands the paper might pass in the process of being collected.
In answer to this it is sufficient to say that t.he defendant is sued, not.
as an agent of plaintiff, nor upon any contract liability, but upon the
promise,which is implied by law whenever a defendant has in his
hands money of the plaintiff which he is not entitled to retain as
against the plaintiff. It has long been well settled that want of priv
ity is no objection to the action of indebitatus assumpsit for. money
had and received. See note a, Appendix, 1 Cl'anch,367, where the
authorities are collated. , ... .

As against the plaintiff, the defendant had no right to retain the
proceeds of the checks as security or payment for any balance due
to it from the Mechanics' National Bank of Newark, after a demand
by the plaintiff. 'fhe plaintiff is therefore entitled to judgment.

,
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WILSON and others v. SPAULDING, Collector.

(Oircuit Court, N. D. nUnoi8. January 22, 1884.)

1. MISTAKE IN STATUTE-INTERPRETATION-LEGISLATIVE INTENT.
An act of congress, approved August 7, 1882, purports by its title to correct

an error in section 2504 of the Revised Statutes; but in the bony of the act the
clause to be corrected is quoted as a part of "schedule M of section 25." Sec
tion 25 contains no schedule M, and bellI'S upon an entirely different subject,
and the language quoted is found in schedule 111 of section 2504. Held, that
the act corrects section 2504.

2. STATUTE-TITLE.
The title of an act may be resorted to by the court fur the purpose of eluci

dating what is obscure in the provisionary part.
3. CUSTOMS DUTIES-WOOLEN KNIT GOODS.

Certain woolen knit goods held dutiable under schedule L, and not under
schedule M, as corrected by the act of August 7,1882.

At Law.
Storck d Schumann, for plaintiffs•.
Gen. Jos. B. Leake, for defendants.
BLODGETT, J. This suit is brought to recover duties paid by the

plaintiffs, under protest, to the defendant, as collector of customs of
the port of Chicago, upon certain woolen knit goods, shirts, and
drawers imported by plaintiffs in September, 1882. The goods in
qnestion were charged with duty at the rate of 40 cents per pound,
and 35 per cent. ad valorem, under the twelfth paragraph of class 3,
schedule L, § 2504, which reads as follows:

"Flannels, blankets, hats of wool, knit goods, balmorals, woolen and
worsted yarn, and all manufactures of every description, composed wholly or
in part of worsted, the hair of the Alpaca goat, or other like animal, except
such as are composed of wool, not otherwise provided for, valued at not ex
ceeding forty cents per pound, twenty cents per pound; valued at above
forty cents per pound and not exceeding fifty cents per pound, thirty cents
per pound; valued at above sixty cents per pound and not exceeding eighty
cents per pound, forty cents per pound; valued at above eighty cents per
pound, fifty cents per pound; anrl, in addition thereto, upon all the above
named articles, thirty-five per centum ad valorem."

The only question in this case is whether the act of congress, ap
proved August 7, 1882, entitled" An act to correct an error in section
2504 of the Revised Statutes of the United States," is applicable to
and amends schedule M of said section 2504? By its title this act
purports to amend section 2504, but the body of the firat paragraph
of the act reads as follows:

'''rhe paragraph beginning with the words, • clothing, ready-made, and
wearing apparel,' under schedule -Y of section twenty-five of the Revised
Statutes of the Unit.ed States, be and the same is hereby amended by the in
sertion of the word •wool' before the word' silk' in two places where it was
omitted in the revision of the said statute, so that the same shall read as fol
lows:" ,

Then followa the paragraph as it would read when amended.



WILSON v. SPAULDING. 805

By the letter of the body of this act, it is an amendment of section
25 of the Revised Statutes. The sUbject-matter of section 25 is the
time of holding the election for representatives and delegates to con
gress in the sta~es and territories j while the subject-matter of this
amendment is the rate of custom duties to be levied on certain kinds
of imported goods. It is apparent from the reading that there is a
mistake in the body of the act as to the section of the Revised Stat
utes it was intended to amend, it being clear that it was not the pur
pose of congress to amend section 25. The incorporation of this
new matter into section 25 would not only be incongruous to the pur
pose of the original section, but it would be practically impossible to
fit or adjust the new matter to the provisions of section 25, because
there is rio schedule M in section 25. The question is, can the court
apply this act and make it operative, notwithstanding this obviOl,IS
mistake? It is the duty of the court to so construe any act of can·
gress, if possible, as to effectuate the intention of the legislature in
enacting it, when that intention can be ascertained from the act it
self. Now, it is clear from the body of the act that congress did not
intend to amend section 25, and it is equally clear that the intention
was to amend some section of the Revised Statutes regulating duties
to be paid on imported goods, and an examination of the sections of
the Revised Statutes regulating the duties on imported goods shows
that section 2504 not only has reference to the duties on imported
goods, but it contains a series of schedules identified by letters of the
alphabet, among which is "schedule M," and as far as I have been
able to find by Buch brief examination as my time would permit, tbis
is the only section in the entire Revised Statutes which contains a
"schedule M." We find also in this scbedule a paragraph begin
ning with the words, "Clothing, ready-made, and wearing apparel, It

and corresponding in every particular with the paragraph which the
act in question purports to amend by the insertion of the word "wool"
before the word "silk" in two places. In other words, insert the
word "wool" in two places before the word "silk" in the paragraph
of schedule M, § 2504, and you make a new paragraph, which reads
exactly as the act provides this paragraph in schedule M of section
25 sball read when amended.

But we are not left to the body and subject-matter of this act of
1882 alone to determine the intention of congress in enacting it. The
title of the act is, "An act to correct an error in section twenty-five
hundred and fowr of the Revised Statutes of the United States." It if.
urged, however, by counsel for complainant tbat the title is no part
of the act. The use which may be made of the title in construing an
act of congress is, I think, well settled by a line of uniform decisions
in the supreme court. In U. S. v. Fisher, 2 Oranch, 358, that court,
speaking by Chief JusHce MARSHALL, said:

"On the influence which the title ought to have in con!ltrning the enacting
clauses much has been said, and yet it is not easy to discover the point of

v.19,no.5-20
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difference between the opposing counsel in this respect. Neither party con
tends that the title of an act can control plain words in the body of a statute;
and neither denies that, taken with other parts, it may assist in removing
ambigUity. Where the intent is plain there is nothin~ left to construction.
When the mind labors to discover the design of the legislator it seizes every
thing from which aid can be derived, a.nd, in such case, the title claims a
degree of notice, and will have its due share of consideration." ,

So the same learned judge said in U. S. v. Palmer, 3 Wheat. 610:
"The title of an act cannot control its words, but may furnish some aid in

showing what was in the mind of the legislator,"

And in Hadden v. Collector, 5 Wall. 107, Mr. Justice FIELD, spea.k.
ing for the c~urt, said:

"The title of an act furnished little aid in the construction of its prOVisions.
Originally, in the English courts, the title was held to be no part of the act..
'No more,' says Lord HOLT, 'than the title of a book is part of a book.' It
was generally framed by the clerk of the house of parliament where the act
originated and was intended only as a means of convenient reference. At
the present day the title constitutes apart of the act, but it is still consid
ered as only a formal part; it cannot be used to extend or restrain any pOSi
tive provisions contained in the body of the act. It is only when the mean
ing of these are doubtful that l'e8ort may be had to the title, and even then it
has little weight."

These authorities seem tofuIly sustain the right of the court to
look at the title for the purpose of ascertaining the intent of congress,
when the intent is doubtful or obscure from the body of the act.
While, from the body of this act, read in connection with section 25,
it is very clear that it was not the intent of congress to amend that
section, yet it may be said to be doubtful from the body of the act it
self what section it was intended to amend; but reading the body of
the act and the title together, there can be no question what section
the act is applicable to. I am therefore of opinion that the act of
August 7, 1882, is an operative law, and was intended to amend and
does amend schedule M of section 2504, so as to throw the goods in
question into the twelfth paragraph of the third class of schedule L.

On argument, reference was made to the proceeding of the senate
at the time the act in question passed for the purpose of showing that
the omission of the words "hundred and four" from the first para
graph of the body of the act was not a mistake, but that attention
was called to the omission. The debate on the bill as reported in the
Congressional Record shows that on the last day of the session the
bill came up for action in the senate, having passed the house, and
Borne senators who would seem to have wished to defeat the bill in
sisted on amending it by inserting the words "hundred and four," so
that it would read section 2504, but the friends of the bill believing
that the effect of an amendment at that stage of the sessi9n would
be to defeat the measure, insisted that an amendment was not nec
essary; that it was sufficiently apparent what part of the Revised
Statute was to be affected by the proposed act; and that the executive
officers and the courts would properly construe and apply it. This
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citation of the debate in the senate only proves .that the senators
that is, the majority who passed the bill-did not deem it ambiguous
or incapable of application.

The issue is found for the defendant.

VERMONT FARM MACHINE Co. and others v. MARBLE, Com'r, etc.

(Circuit Court, D. Vermont. January 28,1884.)

PATENT--PREVIOUl! DESCllIPTION.
An inventor is not barred from obtaining a patent hecause his invention hY

been described, though not claimed, in a prior patent to the same inventor.

In Equity.
William E. Simonds and Kittredge Haskins, for orators.
WHKELER, J. The orators, on the thirtieth of March, 1880, filed

an application for a patent for improvements in milk-setting appa
ratus,consisting, as finally amended, of nine alaims, the last five of
which have been allowed; the first four have been refused, because
described, although not claimed, in a prior patent to the same in
ventors, No. 207,738, dated September 8, 1878. Prior publio use to
bar the patent is denied on oath by the applicants, and is not shown.
The refusal rests solely, apparently, on the. prior description, and
Campbell v. James, 104 U. S. 3156. What is said in. that case, taken
at large, would seem to show that a patent could not be granted for
an invention descr.ibed in a former patent to the same inventor•
.What was so spoken of there had beeIl not only described but pat
ented in the former patent. What was said is to be understood by
reference to what it was spoken of. That part of that case relied
upon in this rejection .is where it is said:

"It is hardly necessary to remark that the patentee could not include in a
subsequent patent any invention em~raced or described in a prior one granted
to himself, any more than he could an invention embraced or described in a
prior patent granted to a third person. Indeed, not.so well; because he might
get a patent for an invention before patented to a third person in this coun
try, if he could show that he was the first and original inventor, and if he
should prove an interference.del?lared." Page 382..

The latter part of this extract relates to the same subject as the
former part. It expressly refers to patented inventions by others;
and serves to show that patented inventions by the same inventor
were intended where inventions embraced or discovered in his prior
patent were referred to. The statute does not make prior description in
a patent a bar, but being patented. Sections 4886,4887,4920. The
court appears to have merely,referred to: the plain effect of these stat:
ute provisions. In Battin v.Ta.qgert, 17 How. 74, it appears to have
been expreSSly adJudged upon the same statute pro,visions as are in
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force now, that an inventor might have a patent for an invention de
scribed in a prior patent to himself. The same seems to have been
decided in Graham v. McCormick, 11 FED. REP. 859,on full argu
ment and much consideration. According to the terms of the stat
utes the orators seem to be entitled to the patent for these claims.
l'here does not appear to be any settled construction to control other
wise.

Let there be a decree for the applicant adjudging that he is enti
tled to receive a patent for the invention covered by these first four
claims of his application.

REAY, Ex'x v. RAYNOR and others•

.( Oi'fC'Uit Oourt, .s. D. New York. January 23, 1884.)

1:'ATE:'iTS FOR INVENTIONS.
Amended bill to cover reissue of patent allowed, though the patent alleged

to be infringed by the first bill had expired before the amended bill was filed.
Reissued letters patent No. 2,529, granted March 26, 1867, for improvements In

envelope machines, held to have been infringed by the defendants as to the first,
second, and tenth claims. and an injunction and accounting ordered.

Cn Equity.
Arthur v. Briesen, for oratrix.
Stephen D. Law and John Van Santvoord, for defendants.
WHEELER, J. The testator of the oratrix was the owner of reissued

letters patent No. 2,529, granted March 26, 1867, upon the surrender
of original letters patent No. 39,702, granted to him August 25,1863,
for improvements in envelope machines, which would expire August
25, 1880. The bill was brought June 12, 1880, upon the original
patent, without referring to the reissue, to restrain the use of ma
chines alleged to be infringements, and for an account. Nomotion
was made for a preliminary injundtion. An answer was filed setting
forth the reis.sue August 16, 1880'; the oratrix moved to amend the
bill, and September 22, 1880, it was by stipulation amended to cover
the reissue in plMe of the original. The defendants now move, on
the authority of Rootv.Railway, 105 U. S. 189, that the bill be dis
missed for want of jurisdiction in equity, because the patent had ex
pired before the amended bill was filed, upon which only the oratrix
could have any equitable relief. Dowell v. Mitchell, 105 U. S. 430.
The infringement is solely by the use of machines made before the
bill wa.s brought and continued ever since, and would be covered by
the general allegation of infringement made in both the original and
amended bills, if filed during the term .of the patent, but the con
tinued use after the expiration of the term would not be so covered
,by that general allegation in a bill filed after the expiration; special
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allegations setting forth that the machines were infringements when
made would be necessary. Root v. Railway, Bupra; Amer. Diamond
Rock Boring Go. v. Rutland Marble Co. 2 FED. REP. 355. It is urged
for the oratrix that the a~ended bill is to be considered for this pur·
pose as if tlle original had been as it is amended, when filed, and for
the defendants that it is to be considered as if it had been filed as an
original bill when it was filed. The oratrix had the reissue when she
brought her original bill, and must have intended to bring her bill
upon the patent which she had, and not upon one which she did not
have. Under these circumstances it would have been competent for
the court to allow the amendment. That which could be done by
the court without consent could well be done by the parties by con·
sent. When done, it made the bill as it should have been at first,
and, in effect, as if it had been so at first. Such amendement only
was necessary as would make the bill what it should have been to be
good when brought, not what would have been necessary to make it
what it would have to be to be good at some other time. If the ora·
trix has shown a case for any equitable relief, she is, upon all the de
cided cases, entitled to have the bill retained for that, and such cog
nate relief as is necessary to do complete justice. Dowell v. Mitchell,
supra.

The defendants set up that the reissue is too broad for the original.
The original showed and described two arms, extending from a table
in the interior of a machine under which the envelope blank is made
to pass on its way to a· creasing box in the rear,-one on each side of
the box,-to or nearly to a line with the rear side of the box. No use
for these arms was stated. In the reissue these arms are described
as applied in such position that they extend parallel to the edges of
the creasing box with their lower edges level with, or rather below,
the top edge of the box so as to bear down on the ends of the blanks
and hold them in position on the box to be creased, and as secured
to the table or any other fixed part of the machine. No other refer
ence to the table in connection with them is made. No claim was
made in the original in respect to them. They are the subject of the
new fourth claim. The orIginal showed these arms only as extensions
from the table. Their height in respect to the creasing box was not
shown with accuracy otherwise than by reference to the table. As
no function was ascribed to them their position could not be inferred
from what they wel'e to do. When they were described as in a cer
tain position, with reference to the creasing box instead of the table,
and as attachable to some other part of the machine when they would
:uot be extensiona of the table, and an office was ascribed to them, an
invention dijferent from that in the original was shown. This claim
was too broad to be added at any time, and therefore void. Gill v.
Wells, 22 Wall, 1; Russell v. Dodge,. 93 U. S. 460. Besides, the re
issue was taken out more than three. years after the original, and
would .seem to be for that reason unreasonable and invalid. Miller
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v. Bridgeport Bra88 00.104 U. S. 350. That this claim is invalid
does not necessarily render the other claims of the original, repro
duced in the reissue, invalid. Schillinger v. Greenway Co. 24 O. G.
495; [So C. 17 FED. REP. 244;] Gage V. Herring, 107 U. S. 640;
[So O. 2 Sup. Ct. Rep. 820.] In the first claim in both" what is
called a slide in the original is called a carrier in the reissue. The
description of it or of its operation is not changed. The claim is in
substance the same in both. Only the first, second, fifth, seventh,
tenth, and twelfth claims, besides the fourth claim of the reissue, are
said to be infringed. The fifth claim is merely for feeding the blanks
under the table which supports the gum-box, instead of over it. The
machinery described, some of which is the subject of other claims,
does feed the blanks under that table. The claim is merely for that
function or mode of operation of that machinery. As such, this
function or mode of operation does not seem to be patentable apart
from the machinery. McKay V. Jackman, 20 Blatchf. 466; 12 FED.
REP. 615. Want of novelty of the other claims is alleged, and in
fringement of them is denied.

Envelope machines were in use before this invention. This in
ventor was entitled to and claimed a patent only for his improve
ments. Slides or platforms to hold envelope blanks, lifters, or pickers,
to recei"e gum on their faces and take it to the proper place on the
blank, and, by its adhesiveness, to lift them so they could be taken
by carriers or conveyors, carriers or conveyors to take them to a
creasing box, creasing boxes to crease them, and folding apparatus
to fold them, were all then known. The seventh claim is for a bal·
ance weight connected with this form of conveyor; and the twelfth,
for ribs on the face of the plunger which works in the creasing-box,
and presses the envelopes after they are folded. The defendants are
not found to make use of either of these devices, or what is the
equivalent of either, in the working of this invention.

In this invention the lifters or pickers, after receiving gum on their
faces, fall by their own weight upon a pack of blanks on a movable
slide~ which receives the pack and carries it to and holds it in the
proper place, and lift the upper blank until it is disengaged by the
table supporting the gum box, and taken by the conveyor under the
table and steadied by it to the creasing box. This combination of
the movable slide and falling lifters and arrangement of the table and
conveyor form the subjects of the first and second claims. Also, a
cam and roller, connected with the plunger, bring its face to a press
ure upon the envelope to stick its fol,ds firmly after it has been folded.
'fhis cam and roller, in combinationwith the plunger, are the subjects of
the tenth claim. Careful and repeated examinations of the machines

, and patents put in evidence to show anticipations and want of novelty
have failed til discover such combinations and arrangements as those
covered by these three claims. The falling lifters, the arrangement
of the table over the conveyor to steady the blank l and the combina-
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tion of the cam and roller with the plunger, appear to be new with
this invention. These claims, therefore, appear to be valid. The
defendants' machines have the movable slide to carry the pile of
blanks to the proper position nnder the pickers, the falling pickers,
and the conveyor arranged under the table supporting the gum-box;
they also have the cam and roller pressing the support of the envel
ope against the plunger, instead of the plunger against it, to press it.
The support is the equivalent of the plunger for this purpose. There
fore, the defendants are found to infringe these three claims by the
use of the machines made during the life of the patent in violation of
the rights of the inventor; and it appears that they would continue
the use if not restrained.

It is claimed that the inventor so conducted himself, by seeing ma
chines similar to those of the defendants made without claiming that
they infringed his patent, that neither he nor the oratrix, as his per
sonal representative, could have any equitable right to restrain their
use. It does not appear, however, that he led the defendants into
any expenditure or course of conduct by his silence when he ought
to have spoken which they would not have made or followed if he
had spoken. The fact of the patent was open to them, as well as
known to him. They could respect it, or take the risk of having:
what they did turn out to be an infringement. They chose the lat
ter course, and he does not appear to have been responsible for their
choice. The oratrix appears to be entitled to an injunction to re
strain the use of so much of these machines as were infringements
when they were made. Crossley v. Derby Gas-light Co. Webst. Pat.
Cas. 119; 4 Law Jour. (N. S.) Oh. pt. 1, p. 25; American, etc., Co. v.
SheldOll, 18 Blatchf. 50; [So O. 1 FED. REP. 870;] Curt. Pat. § 436.
The fight to an account for past infringement follows.

Let there be a decree that the first, second, and tenth claims of
the patent are valid and have been infringed, and for an injnnction
against the nse of such parts of machines as were made in violation
of those claims, and for an account, with costs.

REAY v. BERLIN & JONES ENVELOPE Co. .
(Oircuit Oourt, S. D. New York. January 23,1884.)

PATENT FOR INVENTION:.
Reay v. Raynor, ante, 308, followea.

In Equity.
Arthur V. B-riesen, for oratrix.
S. D. Law, for defendant.
WHEELER, J.This suit is brought upon the same patent, in the

aame manner, and involving the same questions' as to its mainte·
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nance, as that of Reay v. Raynor, ante, 308. The cause is upheld for
the same reasons, and the patent is sustained to the same extent, upon
the same grounds, as in that case. Only the second, fourth and fifth
claims are said to be infringed here. Of these only the second is held
to be valid. The defendant appears to infringe this claim. Their
machine has the arrangement of the table over the conveyor so that
the blanks are held even and in place by the table while being carried
by the conveyor to the creasing box, as described in that claim.

Let a decree be entered for the oratrix accol'dingly.

BELL and others v. UNITED STATES STAMPING Co.

(Circuit Oourt, S. D. New York. January 24, 1884.)

1. PATENTS FOR INV1!lNTIONS-INFRINGEMENT.
It is no answer to an action for infringement of a patent, that all the parts of

the patent were known before, if they were not known in that cOIlnection and
arrangement.

2. SAME.
Letters patent No. 140,61&, dated July 8, 1873, granted to John B. Firth, for

an improvement in cake-pans, and now owned by the plaintiff, luld, to be in
fringed by letters patent No. 255,045, dated March 14, 1882, and granted to
Joseph Smith for a patty-pan.

In Equity.
George H. Fletcher, for orators.
J. L. N. Hunt and C. R. Ingersoll, for defendant.
WHEELER, J. This suit is upon letters patent No. 140,619, dated

July 8, 1873, granted to John B. Firth, for an improvement in cake
pans, and now owned by the orators. The defenses are, want of nov
elty in the invention, want of invention in the patent, and non-in
fringement. The patent is for a cluster of cake-pans united to a
plate having an aperture for each pan by a double-seam joint formed
from the rim of the cup turned outward and the edge of the plate
about the aperture turned upward, on the upper side of the plate.
The defendants make and sell similar clusters, but the double-seamd
joint is formed of the rim of the pan turned outward and then inward,
and of the edge of the plate turned downward on the underside of the
plate, according to letters patent 255,045, dated Marcil 14, 1882, and
granted to Joseph Smith, for a patty-pan. The principll.l things of
this sort preceding Firth's patent were clusters of cups fastened to
frames, pans riveted through the bottom to a plate, pans put through
apertures in a plate with their rims turned out fiat and riveted to
the plate; pits in steam-tables and in the bottoms of wash-boilers,
fastened by double-seamed and soldered joints; and double-seam
joints in use generally l\mong wares of these kinds. This patented
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mvcntion is not of tqe pans, or the plates, or the seams, but of the
whole manufacture. The nearest previous approach to it in kind was
the cluster with the rims riveted to the plate; and the nearest in
principle was the bottom of the wash-boiler. Such a bottom, with
two or four pits, as the evidence shows were made, would be awkward
to use for, and hardly suggestive of, these small cake-pans. The
rivets in the riveted cluster might be the equivalent of the double
seam joint, as a mere mode of fastening pieces of sheet-metal together
in some places, for some purposes; but it would not be the equivalent
in this place for this purpose. An even and smooth union was reo
quired; the riveted joint was rough and uneven; the double-seam
joint there was nearly all that was desirable in these respects; and
although not a new thing it was new in this place, and more than
mere mechanical skill was requisite to the construction and arrange
ment of the necessary parts for successfully putting it there. It is
no answer to the patent that all the parts were known before, If they
were not known in that connection and arrangement before. Smith
v. Goodyear Co. 93 U. S. 486; Wallace v. Noyes, 13 FED. REP. 172.

The defendant insists that, if the patent is valid, as there were
double-seam joints, and cake-pans, and clusters of cake-pans fastened
in a plate before, it can only cover Firth's precise mode of uniting the
cake-pans in a cluster to the plate by the double-seam joint. By. Co.
v. Sayles, 97 U. S. 554. This is doubtless true; and the defendant
would not be liable if his mode was left to the orators who own the pat
ent. His mode is the use of the double-seam joint there. The de
fendant has not left that but has taken it. His mode of using it has
been changed, and perhaps improved upon, and that improvement has
been patented, and perhaps properly patented, but that gives no right
to what was before patented•

. Let there be a decree for the orators for an injunction, and an ac·
count, with costs.

MUNSON v. MAYOR, ETO., OF NEW YORK.

(Circuit Court 8. D. New York. 1884.)

PATENTS FOR INVENTIONS - SUSPENSION Oll' INJUNCTION - PUBJ,JC INTEREST
INCONSISTENT CONTENTIONS.

After a final decree establishing an exclusive right to the use of a patent and
awarding an injunction to protect it, the injunctions will not be suspended
while the decree stands unreversed, unless some extraordinary cause outside of
the interests of the parties is shown. PUblic necessity may be a cause for such
~uspension; but the defendant, after insisting that the invention is of no usc
and benefit, and thus defeating the orator's claim for SUbstantial damages on
account of infringement, will not be heard to alIt'ge that it is of such public
importance as to warrant a court in suspending the injunction.

In Equity.
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Royal S. Crane, for orator.
li'rederic H. Betts, for defendant.
WHEELER, J. This cause has now been beard on a motion to sns

pend the injunction heretofore granted, during the pendency of an
appeal from the final decree awarding to the orator a merely nominal
sum for profits and damages, and a small balance of costs of the
suit. After a decree on final hearing, establishing an exclusive right,
and awarding an injunction toprot.ect the right, the injunction is
not suspended unless some extraordinary cause is shown to exist out
side the rights of the parties established by the decree. l?otter v.
~1fack, 3 Fisher, Pat. Cas. 428; Brown v. Dee1'e, 6 FED. REP. 487.
This patent is for a register to preserv.e for safety. and convenience
of reference, paid bonds and coupons. The defendant used the pat
ented register for this purpose as any corporation, partnership, or
individual issuing and redeeming coupon bonds would. 'l'he use by
the defendant is not public any.more than such use would be, nor
any more tha.n any business transaction of the city is. The city is a
public municipal corporation, and a large part of the public have a
pecuniary interest in its financial transactions of all kinds, and this
is all the interest of the public in this question. It does not affect
the convenience, enjoyment. or business of the individuals composing
the public, at all. It touches only the convenience of the officers
whose duty it is to preserve the bonds and coupons safely, and refer
to them when necessary. On the accounting it was insisted on behalf
of the defendant that this convenience was of no value or benefit,
and with such success that a dtlcree has been entered to that effect.
It does not now seem to be equitable and just, in view of that result,
to allow that a deprivation of that convenience is too grievous to
be borne. The orator, as the case now stands, is entitled to the
exclusive use of his patented invention. If the injunction should
be suspended during the appeal, and the decree be affirmed, the ora
tor would be left to another accounting, either in a new suit or under
some order in this one, which, if it should follow the former result,
would be much worse than fruitless. The appeal really involves
nothing, so far, but the costs of suit. There seems to be no reason
why the orator's right to his monoply should not be protected in the
usual modes; in fact, it does not appear that they can be fully pro
tected but by this injunction; the motion cannot therefore justly be
sustained.

Motion denied.



DRYFOOS V. WIESlle

DRYFOOS 11. WIESE.·

«(Jirctlit (JOttrt, S. D. NetD Yurko January 24,1884.)

816

1. PATENTS FOR INVENTIONB-INFRINGElIIElil'1'-{"UDl8 IN REIS8UES!I'OT Fomm
IN THE ORIGINAL. .

A claim of it second reissue of letters patent held invalid as going beyond the
invention shown in the original. But where a new claim contained in a first
reissue was brought forward into the second, it being valid in the first reissue.
held, not avoided by the invalid claim of the second reissue.

I. SAlliE.
Complaint for infringement of reissued letters patent No. 9,0lI7, granted

February 24, 1880, to August Beck. assignor to the orator. for an improvement
in quilting-machines, dismissed.

In Equity.
Edlnond Wetmore. for plaintiff.
Gilbert M. Plympton, for defendant.
WHEELER, J. This suit is brought upon reissued letters patent

No. 9,097, granted February 24, 1880, to August Beck, assignor, to
the orator, for an improvement in quilting-machines. The original
was No. 190,184, dated May 1, 1877. It was reissued in No. 8,063,
dated January 29, 1878, and surrendered for the reissue in suit. The
improvement was, and is stated in the original and reissues to be,
for improvements on the quilting-machine shown in letters patent No.
159,884, dated February 16, 1875, granted to the same inventor.
That machine was for quilting,by gangs of needles in zigzag parallel
lines, and was fed by cylindrical rolls having an intermittent rotary
motion, which would move the cloth while the needles were out of it.
and could be arranged to feed in straight lines, direct or oblique. The
original of the patent in suit showed different mechanism for actuating
the feed-rolls, so that the length of stitch could be varied at pleasure,
and conical rolls having an intermittent motion to feed the conical
bodies of skirts and skirt ·borders in a circular direction, when the
needles were out of the cloth. as well as cylindrical rolls for straight
goods, and other improvements upon other parts of the machine;
and had claims for the feed mechanism, and improvements upon the
other parts of the machine, but none of the conical feed-rolls. The
first reissue further described the conical feed-rolls as made of such
taper as to conform to the shape of the skirt or border to be quilted,
and claimed the combination of the series of needles with the conical
feed-rolls acting intermittently, in place of one of the other claims.
The reissue in suit still further describes the conical feed-rolls as the
embodiment of a feed device which extends substantially through
out the width of the conical strip of goods, and as it departs from the
shorter curved edge and approaches the longer curved edge is adapted
to have a proportionately increased range of feed-movement, so that
it will feed the conical strip of goods in the requisite curved path
evenly and without any injurious strain or drag, and further claims

'Affirmed See 8 Sup. Ct. Rep. 354.
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the combination with the gang of sewing mechanism, and the clot.h
plate which supports the goods under them, of a feed device oper
ating intermittingly in the intervals between the formation of the
stitches; which extends and operates substantially across the conical
strip of goods, and which, as it departs from the shorter curved edge
and approaches the longer curved edge of the goods, is adapted to
have a proportionately increased range of feed-movement. The de
fendant is engaged in using a quilting-machine for quilting conical
goods having a gang of needles, and short cylindrical feed-rollers at
each edge of the goods which they feed in a circular direction by
moving at different rates of speed constantly, the needles having a
forward movement corresponding to that of the cloth while in it; and
also one with a four-motion feed, which is capable of feeding in a
CIrcular direction by lengthening the feed at the longest edge of the
goods; but is not shown to have been so used or intended to be so
used. The validity of the reissue, and infringement of it, if valid,
are denied.

Beck well appears to have meritoriously invented effective means
for giving circular direction to the feed of quilting-machines, having
gangs of needles for quilting several parallel seams. He set forth
these means in the specifications and drawings of his original patent,
and seems to have been well entitled to then have a patent for them,
and for the combination of the mechanism with the gang of needles.
But he does not appear to have been entitled to a patent for merely
givjng such direction to such feed-moti<;m apart from the mechanism,
nor to the proceso of operation of his mechanism for giving such di
rection. .r..1cKay v. Jackman, 20 Blatchf. 466; 12 FED. REP. 615.
Neither could he claim the combination of mechanism not then known,
or its processes with the needles. He invented his own mechanism,
and the combination of that with the co-operating parts of the ma
chine, and nothing more; and seems to have been entitled to a pat
ent for those and no more. The first reissue was within a few months
of the original, and before others appear to have done anything in
that region of invention, and seems to have been well enough. Meyer
v. Goodyear Manuf'g Co. 11 FED. REP. 891; Hartshorn v. Eagle Shade
Roller Co. 18 FED. REP. 90. The second reissue was more than two
years after the original, but, whether too long after or not, was, in effect,
for the combination of the gang of needles and cloth plate with any
feeding mechanism which would reach across the cloth and feed the
long side faster than the other. This was clearly beyond the invention
shown in the original, and, except as to the mechanism shown in
the original, beyond the invention in every way. This claim of the
reissue is therefore wholly invalid. Jl"ing v. Anthony, 106 U. S. 142;
[So C. 1 Sup. Ct. Rep. 93;] James V. Campbell, 104 U. S. 356. 'The
new claim of the first reissue brought forward into the second, being
valid in the first, is not avoided by the invalid claim sf the second.
Schillinger V. Greenway Co. 24 O. G. 495; [So C. 17 FED. REP. 244;]
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Gage v. Herring, 107 U. S. 640; [8. C. 2 Sup. Ct. Rep. 820.] The
orator appears therefore to be entitled to a monopoly of the conical
rollers in that combination. It is argued that the defendant's ma
chines invade that monopoly. Those machines have not conical roH
ers, nor are they claimed to have any of his other mechanism. It
is said that there is no invention in dividing the conical rollers into
parts, and that the parts are the equivalent of the whole. This is
not what the defendant does. The orator's machine gives the circu
lar direction by mechanism that accomplishes that result in one way.
the defendants by different mechanism that aocomplishes it in a.
different way. That claim, therefore, is not infringed.

Let there be a de(ll~ee dismissing the bill of complaint, with costs.

ADA.MS a.nd others v. HOWARD and another.

(Circuit Oourt, 8. D. New York. February 6,1884.)

1. LETTERS PATENT-BASKET LANTERN.
The validity of letters patent granted to John H. Irwin in 1865, for an im

proved basket lantern, sustained.
2. RIGHT TO PART OF THE RELIEF SOUGHT WHEN THE REST OANNOT BE GIVEN.

The expiration of a patent, pending a suit for its infringement, will defeat a
prayer for an injunction, but not for an accounting, though the bill contains
both.

8. CoSTS-WHERE BOTH PARTIES HAVE A DECRElIl.
When two distinct causes of action are united, and one party prevails in each,

costs will be allowed to neither.

In Equity.
Betts, Atterbury If Betts, for complainants.
Jas. A. Whitney, for defendants.
WALLACE, J. Infringement is alleged of two letters patent for im~

provements in lanterns, granted to John H. Irwin, one May 2, 1865, and
the other October, 24. 1865, both of which have been assigned to the
complainants. The second patent only is infringed upon the construc
tion of the claims of the first patent adopted and expressed at the
hearing of the cause, which limits it to a lantern having two horizon
tal guards connected by a hinge or catch, whereby the lantern may
be opened at or near the middle of the globe. Infringement of the
second patent is not contested. The claim is to be construed as one
for a loose globe lantern, in which the globe is protected by a basket
of guards, and is held in place by the top of the lantern when the
lantern is closed, the basket being hinged at its upper horizontal
guard to the top of the lantern, and opened by a spring catch oppo
site the binge. The special utility of the device over the lantern of
the first patent consists in the protection of the loose globe against
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accident, in case the catch is accidenta.lly unlocked, as when unlocked
the basket will prevent the globe from falling out.

It is insisted that there is no patentable novelty in the improve
ment, but, as was suggested at the hearing of the cause, assuming
that Irwin's first patent was granted before the lantern of the second
patent was in~ented, it is believed that the change made in the last
lantern was not such an obvious one as to negative the exercise of
invention. As the lantern of Irwin's first patent approximates to
that of the second far more closely than any other preceding device,
it is unnecessary to examine further into the prior state of the art.
The difference between the lantern of the second patent and that of
the first consists only in a. new location of the hinge and spring catch,
and the employment of a horizontal guard to form the upper rim of
the basket for the purposes of this new location. This change of lo
cation seems to have been a very simple thing after it was made.
But simple as it may have been, it rem{\died a grave defect in the
lantern of the first patent; and the advantages which it introduced
were immediately recognized by the public. Others who were act
ively experimenting in the same field of improvement failed to dis
cover how readily this change could be made and what advantages
would result by its being made.

The defense that the patent is anticipated by the lantern described
in the prior application for a patent by Anthony M. Duburn is not
tenable, because there is no evidence, except his application for a pat
ent, that he ever invented such a lantern. It was conceded by his
solicitors upon the application that the model accompanying his ap
plication would not answer for use as a lantern, although it was suf
ficient to illustrate the construction of the device; and the examiner
in charge condemned the mo.del as inoperative. As there is no evi
dence in the case to show that such a lantern as was described in the
application and illustrated by the model was ever actually constructed
by Dnbum, sufficient does not appear to defeat the novelty of Irwin's
invention.

It will not be profitable to consider in detail the numerous objec
tions urged by the defendant to the complainant's title to the patent.
The conclusion reached is that the complainant Adams is vested with
the title to the patent which was acquired by the Chicago Manufac
turing Company, October 6, 1866, together with the right of action of
that company to recover for infringements since that date. This title
is, of course, subject to the license which had been granted by that
company to Archer and others to make and use the invention in this
state and elsewhere. The complainant Dietz has acquired an undi
vided third interest in this license by the transfer of Pancoast of
March 24, 1881. No objection having been taken by demurrer or the
answer to the non-joinder of the other two owners of this license,
such non-joinder can not now be insisted on to defeat a decree. If
these parties are within the jurisdiction of the court, which does not
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appear, a decree can be made without affecting their rights, and which
will completely adjust the rights of all the parties to the suits as be·
tween themselves. In this view the recovery by Dietz must be lim·
ited to one-third of the damages and profits, by reason of the making,
and using of the invention, accruing since March 24, 1881. The
case does not disclose such laches on the part of the owners of the
patent as should defeat an accounting. While infringements by va·
rious parties and for considerable periods have been shown to have
taken place during the life of the patent, the circumstances fail to
esta1;l1ish acquiescence in the instances where. the infringement was
known to the owners of the patent.

No doubt is entertained of the propriety of decreeing an account·
ing, although the patent has expired since the commencement of the
suit, and although for that reason there should not be an injunction.
The jurisdiction of a court of equity having been legitimately in
voked by the complainant, he will not be sent away without redress,
merely because all the redress to which he was originally entitled
cannot now be awarded to him. Under such circumstances, the court
will retain the cause in order to completely determine the controversy.
Gottfried v. Moerelin, 14 FED. REP. 170.
, Iuasmuch as the complainants have united two .distinct causes Of
'action in their bill, and upon their allegation tha,t the' d'efendants'
lanterns infringed both the letters patent, have compelled the defend.
ants to litigate both, and as to one of these causes of action the defend·
ants have prevailed, neither party should recover costs as against the
other. Strickland v. Strickland, 3 Beav. 242; Crippen v. Heermance,
9 Paige, 211; Elfelt v. Steinhart, 11 FED. REP. 896, 899.

A decree is ordered for complainants in conformity with this
opinion.

SOHALSCHA v. SUTRO and others.

(Oirc'Uit Oourt, S. D. New York. February 6, 1884.)

LBTTERS PATENT-PERFORATED CIGAR.
Letters patent No. 186,628, for a cigar with a hole In the end, cover only ci

gars manufactured by the machine described in the specifications. It is no in-
fringement to punch a hole in the cigar with a pencil. .

In Equity.
Edmonds £f Jerome, for complainant.
Hamilton Cole, for defendants.
WALLAOE, J. The claim of the patent to Schalscha (No. 186,628,

granted January 3,1877) ~s "a cigar constructed as described, with a
longitudinal opening, H, in its drawing end, and the end of the wrap
per, A, secured permanently within the aperture, as and for the pur-
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pose set forth." Read with the description, however, the claim must
be limited to one for the cigar when made by the machine described
in detail by the patentee as employed by him for the purpose, or a
substantially similar machine. No mode of making such a cigar is
disclosed in the specification except by means of the machine de
scribed.. The machine is described with particularity, and the mode
of operating it; and among the advantages enumerated as the result
of the invention are those which could only result from the employ
ment of the particular machine. There is no evidence that the de
fendants' cigars were made by a machine; on the contrary, the proof
is that the hole in the tip was punched by a pencil.

The bill is dismissed.

MUNSON and another t7. HALL.

(C'Wcuit Oourt, s. D. New York. February 6, 1884.)

PATENTS-IMPROVED PAPER Box.
The distinctive characteristic of letters patent No. 124,319, for an Improved

paper box, consists in the closed corners; and a box of which the end can be
turned down is not an infringement.

In Equity.
Munson et Philipp, for complainants.
James A. Hudson and Frederic H. Betts, for defendant.
WALLACE, J. The complainants letters patent (No. 124,319, granted

to Beecher and Swift, assignors, March 5, 1872) describe an improved
paper box of the class which are provided with tubular sliding covers,
and commonly used for containing matches, etc. The box is made
from a blank sheet of paper cut and creased so as to form a bottom,
two side flaps, two end flaps provided with projecting end pieces, and
two corner pieces which may be used or discarded at pleasure. The
side flaps are turned up to form the sides, and the end flaps are turned
up to form the ends, after which the corner pieces are folded around
the side flaps, and the projecting end pieces are turned down into the
top of the box. The specification states that "after thus folding the
several parts together they are united by pasting the overlapping
corner pieces to the side flaps, the whole forming a strong and dur
able box." The inventors point out two objections to the boxes pre
viously in use, and which are obviated by their improvement. One
of these is insufficient strength and rigidity owing to the absence of
the corner pieces. The other is the liability of the contents to escape
if one end of the box should accidentally project slightly from the
tubular cover.

'l'hele are two claims: (1) The combination with a paper box
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adapted to a tubular cover of the projecting end pieces arranged sub.
stantially as and for the purposes described; (2) a paper box con·
structed substantially as described, with overlapping corner pieces, a.nd
with overlapping end pieces partially covering the end of the box.
Infringement is alleged of the first claim only. The defendants use
a blank cut and creased like complainants' blank, except without any
corner pieces, which they fold into box form with sides and ends and
proje~ting end pieces, and thus make a receptacle to hold cigarettes
which is not pasted at the corners, but in which the whole end can
be opened without removing the receptacle from the tubular cover.
It is a loose receptacle adapted to expose the whole end while the
body remains within the tubular cover. The complainants' patent is
for a different thing. It is for a box in which the parts are united at
the ends and sides. If made without the corner pieces it is "joined
together at the corners to form the sides and ends of the box," as the
pre-existing boxes are described in the specification to have been made,
but has the projecting end pieces to prevent escape of the contents
by accidental exposure. If made with the corner pieces it has the
additional strength and rigidity which they confer upon it. No wider
scope can be given to the claims in view of their terms, the descriptive
position of the specifications, and the specific improvements over the
existing boxes which were contemplated by the inventors.

The bill is dismissed.

MATTHEWS 'D. IRON CLAD MANOP'G Co.

(Oirtnlie CtnJrt,8. D. NetI1J York. February Il, 1884.)

PATENTS FOlt INVENTIONS-EvmENOE-JUUGMENT-BTRANGEltS TO THE BUIT.
A decree obtained by the plaintiff in an action to recover for the infringe

ment of his patent cannot be introduced in an action against a stranger to the
former suit for the purpose of prOVing acquiescnce in the plaintiff's use of the
patent.

In Equity.
Briesen et Steele, for complainant.
Betts, Atterbury et Betts, for defendant.
WALLACE, J. The defendant moves to expunge from the proofs

certain decrees introduced by the complainant, obtained in aotions in
which he was complainant, adjudicating the vaiidity of the patent
upon whioh the present suit is brought. These decrees were obtained
in suits against infringers to which the present defendant was not a
party, or privy. The evidence was introduced against the defend
ant's objection, and is now insisted on as tending to show acquies
cence in the rights of the plaintiff under his patent. If it were nec
essary for the oomplainant to show that he had asserted his rights

v.19,no.5-21



under the patent, .before the present suit, doubtless the records would
be evidenoe that he' had brought suits and prosecuted them to final
judgment. They are not competent, however, as admissions of third
persons, because the defendant oannot be prejudiced by suoh admis
sions. The effect of such deel'ees is considered by Mr. Justice NEL

SON in Buck v. Hermance, 1 Blatchf. 322, where he held that, although
admissible upon mo,tions for a provisional injunction in which the or
dinary rulesof evidence do not obtain, they are proceedings inter alios.
and therefore not competent On a trial upon the merits.

The motion is granted.

TIlliE TELEGRAPH Uo. v. HIMMER and others.

(Oircuit Court. 8. D. NetD York. January 30;1884.)

PATENTS-ESTOPPEL. . ,
The inventor,of a certain mechanism assigned. the improv(!ment to his em.

ployers, by whom it was patented.. While in the same employ he 'ordered a
mechanism to be made which he represented as a modification of the patented
invention.. After leaving the service of his employers hemaDufactured ma
chinery identical with what' he had previously ordered to hamade., Held. that
he, and those in privity with him, were estopped to deny that the mechanism
in question was covered by the patent.

In Equity.
B. S. Clark, for complainant.
Roscoe Conkling arid E. N. Dickerson, Jr., of counsel
~furner, Lee «McClure, for Himmer and Uarey.
B. F. Lee,'df Munsel.
WALLACE, J. ' The peculiar facts of this oase authorize the grant

ing of a preliminary injunction as to Bome of the defendants, although
the complainant's patent is of recent date,and has nev.er been ad
judicated. The defendant Himmer was the inventor and assignor
to the complainant of the improvement in electric clocks, described
and claimed in the letters patent of the complainant. While he was
in the employ of the complainant as its superintendent he ordered
certain clock mechanism to be made, which was identicl;l.l in parts
and arrangements with that now sought to be enjoined, respresent
ing it to be one of the modifica.tions of the invention secured by the
patent. Special tools and dies were obtained to construct this me
chanism, and the complainant's officers, assuming that the complain~

ant was protected by the patent, have embodied this. mechanism in
their clocks, nnd introduced them t.o the public. After Himmer left
the complainant's employ he induced the manufacture:rswho were
then' making this clock mechanism for the complainant, to supply
'him with the various parts sufficient to make a number of complete
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cl1ocks. These have been put together by him, (or his wife, in whose
name the clock.making business is carded on,) and through the agenoy
of the defendant Carey, who seems to have been cognizant of all the
facts, and to be the principal prompter of the transaction, are now
being introduced to the public in competition with the complainant's
clocks. Upon these facts Himmer"is estopped, for the purposes of· a
motion like this, from contesting the validity of thepaterit,. or deny
ing that the clock mechanism he employs is covered by the claims
of the patept. He cannot be heard to assert either'of these defenses
after inducing the complainant to acquire the patent and engage in
making and selling clocks under it, such as he now undertakes to
make and vend. Carey occupies no better position, than Himmer
does. He is Himmer's alte'!' ego in thesoheme of pirating the com
plainant's rights. His general denial of community of interest with
Himmer goes for nothing, in view of the facts and circumstances
which are set forth in the complainant's affidavits, and which are
sufficient to oall upon him for a full and explicit disclosure of his
relations with Himmer, in order to exonerate himself.

Np case is made for an injunction against the defendants othe~

than Himmer and Carey. As to Himmer and Carey, an injunotion
is granted; as to the other defendants, the motion is denied.

GIBBS V. HOEFNER and others.

((JirlJuit (Jourt, N. D. New York. Febrnary I, 1884.)

1. PATENTS-UTILITY.
A patent will not be declared void for inutlIity if it possesses any utUlty 'What

soever, even the slightest.
I. BAME-LICENSE TO USE NOT ASSIGNAHLE.

A license to .use a patented process at the licensee's place 01 lIuaUlt:il. ~Illi ~

associate others with him in such use, is not assignable. .

In Equity.
James S. Gibbs, complainant in person.
Adelbert Moot, for defendant.
COXE, J. The oomplainant, who is owner of a three-fourths inter

est in letters patent issued for an improvement in the manufacture of
soap, seeks to recover the gains and profits which have accrued to
the defendant Hoefner by reason of his alleged infringement. The
other defendants are thtl owners of the remaining one-fourth interest
and were impleaded because they declined to join with the complain
ant. No personal claim is made against them. The patent expired
April 25, 1882. Two defenses are interposed upon the merits. The
defendant insists-First, that the patent is void for want of utility;
ucond, that he has not infringed.
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1. Was the invention useful within the meaning of the statute?
In order to answer thl;l question in favor of the defendant it must be
determined that it possessed no utility whatever. If it was useful in
any degree, no matter how infinitesimal, the court would not be justi
fied in declaring the patent void. Lowell v. Lewis, 1 Mason, 183,
186; Earle v. Sawyer, 4 Mason, 1,6; Seymour v. Osborne, 11 Wall.
516,549; Wilbur v. Beecher, 2 Bla.tchf. 132, 137; Lehnbeuter v. Holt·
haus, 105 U. S. 94; Bell v. Daniels, 1 Fisher, 375; Shaw v. Lead Co.
11 FED. REP. 711; Wheeler v. Reaper Co. 10 BIatchf. 18~; Vance v.
Campbell, 1 Fisher, 485; Sim. Pat. 92, 93; Walk. Pat. 52, 53.

Tested by this rule it cannot be said that the patent was void for
want of utility.

In addition to the presumption arising from the patent itself, there
is evidence that t4e patented process worked with greater rapidity and
produced a larger quantity of soap from the saine amount of material
than the methods formerly used. One of the witnesses testified that
by the new process the work of three days could be accomplished in
one, and the principal witness for the defense admits that the yield
is slightly more than b.y "the open-kettle process." If the court were
required to determine on this proof which of the two methods referred
to is the better, it is not improbable that it would have to conclude
that the weight of evidence is decidedly in favor of the older process.
But such is not the question.

If the defendant is right in his contention that no merchantable
article could be manufactured by the use of the patented process, he
will have little difficulty in convincing the master that the award of
damages to the complainant should be characterized by unusual fru
gality. To quote from Walk. Pat., supra:

"Patents are never held to be void for want of utility, merely because the
things covered by them perform their functions but poorly. In such cases no
harm results to the public from the exclusive right, because few will use the
invention, and because those who do use it without permission, will seldom
or never be obliged to pay for that use, anything beyond the small benefit they
may really have realized therefrom."

2. Did the defendant infringe? Itis admitted thatfor several months
. the patented machine was used in defendant's factory, but he insists
that he had the right to use it by reason of his contract with M. B.
Sherwood, Jr., and Sherwood's contract with the complainant. On
the ninth of June, 1873, the complainant granted to Sherwood a li
cense, known as a "shop right," to operate the patented process at
Buffalo, and at all times to associate with him such party or parties
as he might desire. In June, 1878, SherwQod, by a written instru
ment, agreed to deliver to the defendant a bill of sale of all the pat
ented machinery, etc., used in making soap, and give him the right
to use it in Erie county so far as he had the power to do so. The
consideration was the sum of $800, which the defendant agreed to
pay as follows: $100 on the execution of the instrument, $100 in 30
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days thereafter, $200 when the profits amounted to that sum, and
the remaining $400 when half the prof\ts reached that amount. It
is unfortunate that at this time the defendant did not obtain a license
from the complainant; he was doubtless misled as to his rights and
supposed he was purchasing not only the apparatus but the right to
operate it. The court, however, must construe the contract accord
ing to its true legal import. Sherwood could, of course, convey no
more than he himself possessed. What he possessed was a "shop
right" for Buffalo, a mere personal license. It was not assignable
and gave him no right to authorize others to use the process, except
in the manner expressly stipulated. Rubber 00. v. Goodyear, 9 Wall.

. 788; Troy Fact. v. Oorning, 14 How. 193; Searls v. Bouton, 12 FED.
REP. 140. After the agreement was executed the machine and fixtures
were owned by the defendant. They were operated in his place of
business. Sherwood had no title to them; he was not a partner of
the defendant or associated in business with him in any legal sense.
His only interest was to see that the defendant paid him the $800
pursuant to the terms of the contract. Upon this proof r am con
strained to hold that the defendant has infringed.

The other defenses of a technical character have been carefully ex
amined but it is thought that none of them are well founded.•

It follows that there must be a decree for the complainant with a
reference to a master.

REED and another v. HOLLIDAY.

(C'ircuit Court, W. D. Penn81/lvania. January 31,188.4.)

1. COPYRIGHT-ACT OF CONGRESS.
The act of congress secures to the proprietor of a copyright the" sole liberty"

of printing, etc., and vending the copyrighted book, and this is inconsistent
with a right in any other person to print and vend material and valuable por-
tions of said work taken veroatim. therefrom. .

2. BAME-INFRINGEMENT-TEXT-BoOKs-KEY FOR USE OF TEACHERS.
A key, purporting to be for the use of teachers, to copyrighted text-books

which contain an original method by which instruction in the English lan
guage is made interesting and effective by the use of sentences formed into dia
grams under certain rules and principles of analysis, in which key are tran
scribed from the original works, diagrams, and also all the lesson-sentences
arranged in diagrams according to said rules, is an infringement of the copy
right.

S. 8AME-INJUNCTION......WHAT MUST liE SHOWN.
Upon an application for an injunction to restrain infringement, it is not

necessary to show that the piratical work is a substitute for the original.
4. SAME-INTENTION.

Intention is a matter of no moment if infringement otherwise appears.
Ii. B.AME-INJUNCTION-WHEN GRANTED.

If a plaintiff shows infringement of his copyright the court will grant an in
junction without proof of actual damage.
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. In :Eq\ll\Y. '" Sur motion for preliminary injuncti~n.
W. F. Mc.Gqok for complainants. ' , .
Wm. Bla kely, for defendant.
ACHESON, J. The plaintiffs are the proprietors of the copyright--..

secnred to them according to the provisio'lls of the act of congress
of two text-books, for the use of, schools, of which they are the joint
authors and compilers, entitled "Graded Lessons.in English" and
"High~r Lessons in English," which contain an original method by
which instruction in the English language is made interesting an<l
effective by the use of sentences formed into diagrams under certain
rules and principles of analysis within the easy comprehension of pu
pils. The general method employed is the arrangement of a single.
sentence in each lesson in the form of a diagram, and it is required
of the pupils that a number of other sentences contained in each les
son shall be written out by them in the form of diagrams in accord
ance with the laws of the English language as laid down, eiplained,
and amplified in said works. It is. shown that these text-books have
been favorably received and extensively used by practical educators
in different parts of the country, and that the sales thereof have been
large and remunerative to the plaintiffs., The defendant has pub
lished, exposed to sale, and sold, and continues so to do, a work call
ed "A Teacher's Manual to accompany Reed & Kellogg's English
Lessons, as prepared by Robert P. Holliday." This work purporte
to be a key to the plaintiffs' text-books, for the use of teachers and
private students. It is a volume of 236 pages, (including preface,
remarks, and index,) of which 188 pages consist of sentences formed
into diagrams. Forty of these diagrams, forming a distinguishing
feature and characteristic of the plaintiffs' said works, are exact cop
ies therefrom, and the remainder are made up by transcribing from
the plaintiffs' wOl'ks literally, and in the order in which they there
appear, the lesson-sentences composed or selected by the plaintiffs,
and arranging these sentences in diagrams upon the principles and
under the rules laid down by the plaintiffs in their above-named
""orks.

The defendant shows that teaching grammar with the aid of dia
grams did not originate with the plaintiffs, and that the system ap
pears in works anterior to theirs j fOt example, in "Burtt's Practical
English Grammar" and "Clark's Practical Grammar." This is not
controverted. All that the plaintiffs claim is that the particular,
method set forth and explained in their works is original. But the
defendant has not contented himself with copying the plaintiff's dia
grams merely. He has appropriated bodily the lesson-sentences
composed or compiled by them, and which constitute substantial
parts of their works. True, the defendant has not copied the whole,
and perhaps not the larger portion, of .either of the works of the
plaintiffs. He has, however, incorporated in his book material por
tions of each, and this constitutes infringement, (Folsom v. Marsh,
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2 Story, 100; Greene v. Bishop, 1 Clift 186,) unless· the defendant
can justify himself upon some principle consistent with the entirety
of ownership which the author has in his copyright. This the dEi·
fendant attempts to do. He alleges that his book is not intended to
supersede the plaintiffs' work, or to infringe their copyright; that it
is a mez:e key to accompany the plaintiffs' text.books, and to be used
,in connection therewith; and that in fact it does not supersede them.
Intention, howeyer, is a ,matter of no moment if infringement other
wise appears. Roworth v. Wilkes, 1 Camp. 98; McLean v. Fleining,
96U. S. 245. Nor is it nece~sary to show, upon an application for
aninjunction. to restrain infringement, that. the violation of the copy
right is so extensive that the piratical work is a substitute for the
original work. Bohn v. Bogue, 10 Jur.420. The act of congress
secures to the proprietor of the copyright the "sole liberty" of. print
ing, etc., and vending the copyrighted book, and this certainly is in
consistent with a right in any other person to print .alldvend'mate
rial and valuable proportions of such work taken verb~timtherefroID:

What difference, then, does it make that the defendant's work takes
the·· form of a key to the plaintiffs' text-books? By what· right may
he thus appropriate the fruits of the plaintiffs' talents, labors, and
industry? Granted that the defendant has produce<l a serviceable
key to aid the instructor. This no more entitl(ls. him to take, t6liim
self, and publish the literary matter covered by the plaintiffs' copy
right, than does the fact thaf. ~ second inventor has ,made an im.
provement on a patented m~riliiIie give him the right to use such
machine during the life of thejirstpatent. .... . . '. '..

The defendant, in opp6sition to the pre.i;lent motion,a.sserts, further,
that tbe plaIntiffs sustain no damages by reason of the' sale of his
work, but, on the contrary,' are benefited thereby, .as the key promotes
the sale of the original works., The opinion of at least, one witness
coincides with this theory. But 'the plaintiffs entertai~ ~ vety differ
ent view of the effect of the sale of the key, and they allege that it
will prove highly detrimental to them in this, that the fact that a full
key to all the work to be done by the pupils using these text-books iEl
on public sale, and within reach of the pupils, will impa.ir the popu
larity, usefulness, and' sale of said works. I c(:mfessthat this strikes
me as a consequence very likely to follow the general sa,le of the de
fendant's book. But, at any rate, the defendant has nri'right to sub
ject the plaintiffs to such risk.. Moreover, ifa plaintiff shows in
fringementof his copyright, the court will grant an injunction
without proof of actual damage. Tinsley v. Lacy, 32 L. J. Ch. 536.
The motion for a preliminary injunction must prevail.

Let a decree therefor be drawn. .
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THE ST. LAWRENOE.

(Dlsl.rict C'ourt, W. D. PennsylfJania. January 23,1884.)

1. WHARVES-RIGHT TO MOOR VESSELS.
T1Je right of mooring vessels at public wharves is as much to be protected

as that of navigation itself, but it is to be exercised with due regard to the
rights of passing vessels, and any unnecessa.ry encroachment upon the chan
nel-way which greatly imperils passing craft is without justification.

:.I.. SA.I>lE-POSITION OF STEAM-BoAT. .
A steam-boat lying at a wharf-boat at the public landing of Pittsburgh,

threw her stern out in the way of a descending coal-tow, when she might have
lain broadside to the wharf-boat, and thus afforded a sufficient passage-way
for the tow-boat and tow. A collision occurring, he!d, that the steam-boat
was answerable to the owner of a coal-boat thereby lost.

a. SAME-OOLLISION WITH Tow.
In case of a collision between a descendin~ coal-tow and a vessel wrongfully

obstructin~ the channel-way, the previous fault of another vessel, in strikin~
and throwmg out of shape the coal-tow, is not to be imputed to the tow-boat,
if the latter were free from blame.

4. SAME-MuTUAL FAULT-DAMAGES RECOVERARLE FROM ErrIllllR VESSEL.
An innocent party who sustains loss by reason of the concurrent negligence

of two vessels may pursue and recover the entire damages from either wrong
doer.

In Admiralty.
Knox et Reed, for libelants.
Barton et Son, for respondents.
ACHESON, J. The St. LawrencEi, a steamer plying in the Pittsburgh

and Cincinnati trade, early on the morning of March 31, 1883, came
into the port of Pittsburgh, landing at the Phillips wharf-boat, which
lies at the public wharf, her usual place for receiving aud discharg
ing cargo and passengers. This wharf-boat is at the north shore of
the Monongahela river, 840 feet below the Smithfield Street bridge.
'fhe head of the St. Lawrence was to the wharf-boat, and she lay
quartering out in the river, her stern projecting into the coal-hoat
channel. A barge at the lower end aud two tow-boats immediately
above the wharf-boat prevented the St. Lawrence, upon her arrival,
from getting broadside against the wharf-boat. Andrew Hazlett, the
mate of the St. Lawrence, testifies, however, that these tow-boats
moved away between 8 and 9 o'clock that morning. The Mononga
hela river was rapidly rising to a coal-boat stage, when the St. Law
rence came into port,and by 7 o'clock had reached a stage of 9 feet,
and by 10 o'clock that morning had reached 11 feet. The rise
was altogether out of the Monongahela river, and hence the current
was exceedingly rapid. Descending coal-tows customarily used the
span between the first and second old piers of the Smithfield Street
bridge, and at that particular time it was the only open span, the
others being then closed by piles and trestle-work, the bridge being
in process of reconstruction. The "Robinson fleet" of coal-boats, etc.,
(Jonsisting of upwards of 40 pieces, lay in the river moored to the
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third pier of the bridge, and extending down past the St. Lawrence,
I)r nearly so. This fleet, whioh had been there for some time, greatly
narrowed the passage-way for descending tows. The St. Lawrence
still further contracted this passage-way, and her projecting position
reduced the space between her and the fleet to 200 feet or less. From
the Smithfield Street bridge down to a point below the Phillips wharf
boat, the natural direction of the current is in towards the north shore,
and this tendency, on the occasion in question, was rather increased
by the obstruction at the bridge already mentioned and the Robinson
fleet. It is shown that on a Monongabela rise, the proper method
for a tow-boat with a coal-tow, to run this part of the river, is by flank
ing; i. e., setting the tow-boat quartering with her head down stream
and in towards the north shore, then backing against the cross CUf

rent and floating downward. This of course requIres more space than
does steering or running head on.

Under all the evidence, I find without hesitation that the St. Law
rence, in the quartering position in which she lay, ocoupied and was
an obstruction to a considerable portion of the working channel used
by tow-boats having coal-tows in charge, and which in the then con·
dition of affairs it was necessary for them to use, and that her posi·
tion was one of great peril both to herself and descending'tows. This
is substantiated not only by the general testimony but by what act
ually occurred in the space of a very few hours. Hazlett, the mate,
states that the St. Lawrence was struck by the tow-boats Sam Rob
inson and the Tide, (he thinks,) and it is in proof that she was also
struck by the tow-boat Blackmore, and all this before the disaster out
of which this suit grew. Between 9 and 10 o'clock that morning
James T. Fawcett went to the St. Lawrence and warned her master,
Capt. List, that she was lying right in the channel, endangering both
herself and descending coal-tows; and immediately after the Black
more struck her (which it would seem was about half an hour before
the disaster under investigation) J. Sharp MoDonald gave Capt. List
a like warning and advised him to take his boat altogether away from
that place.

In anticipation of a coal-boat rise the libelants bad employed
the tow-boat Abe Hays to take certain coal-boats belonging to them
from the Tenth Street bridge down to the foot of Brunot's island,
there to be made up in a tow for Louisville. During the forenoon of
March 31st, the Abe Hays took in charge one of these coal-boats and
proceeded with it down stream. When she had reached a point some
200 feet above the Smithfield Street bridge, the tow-boat Acorn struck
her, but doing her no sedous damage, and not injuring the coal-boat.
The effect of the stroke was to put the Abe Hays somewhat out of
shape to run the bridge, but ber pilot states she had recovered her
self when she passed ullder the bridge; and I think the evidence fa
vors the conclusion that she was kept in proper position and rightly
handled below the bridge, and throughout was free from fault. Never- ..



330 FEDERAL REPORTER.

the]ess the head of her coal~boat struck the wheel, or immediately
forward of the wheel, of the St. Lawrence, passing under her guard.
The effect of the collision was to so injure the coal-boat t'hat it sank
in a few minutes, and, with, its cargo of coal, became a total loss. Im
mediately after this collision the St. Lawrence changed her position,
moving up broadside against the wharf-boat. I am well satisfied
from the proofs that had she taken this position sooner, the Abe
Hays and her tow wOllld have passed down safely and this loss have
been avoided.,

The collision occurred about 11 o'clock A. M.Now, it clearly ap
pears that at an earlier hour the tow-boats which lay above the
wharf-boat had moved away, .and there was nothing to prevent the
St. Lawrence from taking, before the catastrophe, the position she
took afterwards. Indeed, between the time the Blackmore struck her
and the approach of the Abe Hays she might have made this change
in her position. That she did not sooner do so-especially.in view of
the collisions which had already ocqurred, 'and the warnings given
her master-was entirely.inexcusable.. ' '. . .

Experienced river men testify that, under the peculiar circum
stances then e,xistin~, ordinary prudence required the St. Lawrence
to avoid, or,go .away from the Phillips wharf':boat altog~ther,'and

take a position at the city wharf, .lower down, which the. evidence
indicates was available to her. Coal-boat rises, as is well known, are
often of short duration, and the river must be' "taken at the flood"
by outgoing, coal.tows.· There is therefore great force in the argu
ment urged by the libelants' counsel, that it was the d~lty of the' St.
Lawrence to yield the whole space betw~en the wharf-boat and the
Robinson fleet-none too large for the requirements of the occasion
-to descending tows, (The Exohange, 10 Blatchf. 168,) but 'it is not
necessary to decide whether or not such was ber duty.

The culpability which makes the' St. Lawrence justly answerable
to the libelants' fo~ the loss of their property, consisted ,in her un
necessarily encroaching upon the ordinary coal-boat channel by
throwing her stetu out in the way ofdescendiilg tows, when she might
have lain broadside to the wharf-boat, and thus afforded the Abe
Hays a sufficient passage-way. .

Undoubtedly the mooring of vessels at public wharves is a well
recognized right, as much to be protected by the law as that of navi
gation itseff. But it is to be exercised with due regard to the rights
of passing vessels. An unnecessary encroachment upon the chan
nel-way, which greatly imperils pa8sing craft, is without justifica-'
tion. It may have been more convenient to the St. Lawrence to re
ceive and discharge her cargo with her bow to the wharf-boat, but
this is a poor excuse for putting in needless jeopardy descending
tows.

It is, however, asserted that the Abe Hays had not sufficient power
to control and manage 'her tow, in the then stage of the river and
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strong current, and.tha.t it )Vas neglig~nce to. emplqy her for the
service she undertook. But· this defe'nfSe, I think, is not made out.
This employment was her ordinary business, and while she was less
powerful than some other tow~boats, she was reasonahly fit for the
work. On this occasion she had in charge but a single coal.boat,
which she had sufficient power to manage had the channel-way w~ich

she had a right to use been unobstructed. It is quitEj t.rue that after
she had passed the Smithfield Street bridge, (where her pilot first
discovered the projecting position of the St. Lawrence,) she haq not
power to back up stream, and thus avoid the danger. But tow·boats
withcolll-towa descending the Monongahela and Ohio rivers are not
expected, and ordinarily have not the ability, to.back up stream, or
even to hold their tows against a strong current. Fawcett \T. The L.
W. Morgan, 6 FED. REP. 200. The coal. is. taken out op freshets, the
tow-boat guiding the tow.

It is further claimed on the part of the defeD!~e that tpe Abe Hltys,
having gone,up the river at about 8 o'clock on the morning OfM'8.rch
31st, in sight of the place where the St. Lawrence lay, wa.s chargea
ble with notice of her position, and therefore was in fault in coming
down at all. But the Abe Hays went up without any tow, and the
St. Lawrence was not in her way. Her master and pilot state that
they do not remember to have observed the St. Lawrence; but if they
did, they may well have supposed .that s~e had just come into port
or was about to leave. At any rate, they were not bound to assume
that she would continue to lie in her then position for se'Veral hours,
and after coal-tows had commenced coming down.

Again, it is insisted that the disaster'was brought about by the pre
vious collision between the' Acorn and: Abe Ha.yes. The evidence,
however, leads me to a diffe~imt conclusion~ Moreover, in tb,atmat
ter the Acorn was exclusively to blame. Tllerefore, if her stroke did
put the Abe Hays out of shape and thus contributed to the misfor-
tune, her fault is not to be imputed to tqe innocent vessel. .

But did it appear that the Abe· Hays w8.sguilty of contributory
negligence, what then? The libelants were not her oW'neu nor an
swerable for her misconduct. Now, it is a. recognized principle of
law that an innocent party who sustains a loss by reason of the con
current negligence of two vessels may pursue ana recover. the entire
damage from either wrong-doer. The Atla8, 93U. 8. 802; The F'ran
conia, 16 FED. REp. 149. And herein is to be found the answer to
the suggestion (if true) that the Robinson fleet wrongfully narrowed
the coa.l-boat channel. )

The evidence s~ows the value per bushel of .the coal to be asstated
in the libel, andss to quality there seems to be no corit~over8Y. .'

Let a decree be drawuin favor of 'the libelantilforthe atnou,nt of
their claim, with interest from March 31, 1883, andcosts~
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THE FRANK C. BARKER, Her Tackle, etc.

~District Court, D. New Je'l'sey. February 2, 1884.)

1. SE.UfF.N-DESERTION-DrsCHARGE.
In consequence of a disagreement between the master of a vessel and hIS sea

men about the amount of wages due them, the mariners were ordered to go to
work or go on shor~. They agreed to go ashore if he would give them orders
for their wages, stating that they would regard themselves in that case as dis
charged. The master gave them the orders, and the saHol's left the vessel.
Held, that they were discharged, and were not to be looked on as deserters.

2. ENTIRE CONTRACT-DrsCHARGE-RECOVERY OF WAGES EARNED.
Upon the wrongful discharA'e of a workman engaged under an entire can·

tract, he is entitled to recover his wages during actual service.
8. STATUTORY REMEDY' NOT ExCLUSIVE.

The remedy afforded seamen bY' sections 4546 and 4547 of the Revi~ed Stat
utes is not exclusive, and the usual process in rem against the vessel is still open
to them.

In Admiralty. Libel in rem for wages.
Bedle, Muirheid « McGee, for libelants.
E. A. Ransom, for respondents.
NIXON, J. A careful reading of the voluminous testimony in this

case shows that the unfortunate misunderstanding between the own
ers and. the crew, leading to the present controversies, has arisen from
the double-faced dealing of the master, Raynor. It must be borne in
D;lind that seamen of this class are generally ignorap.t; and are often
imposed on, and that such imposition makes them suspicious, The
libelants were hired at $25 a month and a bonus of three cents for
every 1,000 fish caught during the season. There seems to have been
no very definite arrangement when their wages were to be payable.
The owners testify what their understanding was, and what instruc
tions. they gave to the master in regard to the hiring of the crew.
But there is no evidence that any. hint was given to the libelants
that the payment of three cents per thousand on the fish taken was
contingent on their remaining to the end of the season, or that no
Pltyment was to be made on account until the season ended, or that
t.l;1e men would be expected to have deducted from their wages all that
was expended for grub above three dollars a weeJt. On the contrary,
I thinlt it is a fair inference, from the testimony, that the libelants
thought at the time of their hiring that their wages would be paid
pl0llthly, and the bonus, or ~sb.money, as itwas earned, and as.they
desired to have it. '.' ,

It appears that some of the crew had been eplployedin thesa~e
bu~ines~ t;be previous year bY,the saIIlemaster and n08uggestion
was t;bEPl-,J;IJ,IH~e that theY WQu~d receive. not~ing.9n account of the
b<mu~,*~~i1Mteend of the 8ea8Qn'~ wor~,'o1.that ~hl;lywould be ch~rged
anything ~n;ac.count of their grub, 'Whatever the cost of provi~ng it
might be. But after the season's work was fully under way news
came to the ears of the libelants that these new terms were to be im·
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posed. In the controversy over it which followed, the master seems
to have taken sides with the men, when with them, and with the
owners when away from the crew. About the first of July some of
the libelants went to the master for payment on account of the bonus, or
fish money, earned, as they had done the year before. It was agreed
that they would estimate the number caught to that date at 500,000.
But when the owners were applied to they refused to pay anything,
stating for the first time that all earnings would be withheld till the
close of the season. This was followed shortly afterwards with the
other claim in regard to the expenses for the grub. They at once
demanded, both of the master and of the owners, that these ques
tions, and especially the latter, charging them for any part of their
board should be ,definitely settled. The owners and master were
wrong in attempting to incorporate new terms into the contract for
hiring without the consent of the libelants, and the latter were right
in insisting upon an amicable adjustment of the differences, or upon
a separation. .

The libelants were peremptorily told to go to work or to go ashore.
They agreed to the latter if they were paid off in full to date. Elliott
says that, when he was ordered to go ashore, he replied that he would
go if the captain would give him an order for his money. Upon re
ceiving his order the other men asked for theirs, also, and they were
given. Pages 74, 75. The master assented to the payment, and gave
t1lem orders upon the owners to that effect. The orders were taken
to the owners, who, on a subsequent day, handed to the captain, for
them, checks for the month's wages then due, but not including their
earnings for the number of fish caught. The libelants found that the
checks were drawn ~o their order, and in full for all claims.·, They
declined to use them, and filed libels forthwith for the wa~es and fish
money due to the date of the master's orders. The proctor of the re.
spondents claims that this was a desertion, and the libelants, that it
was a discharge. Were the libelants discharged? ,This question is
often determined affirmatively by circumstances, in the absence of
direct proof. Granon v. Hartshorne, Blatchf. & H. 458; ,The LUlfVid
Faust, 1 Ben. 187. The proof is clear that the libelants consid~re<l

themselves discharged by the act of the master. While they were
parleying in regard to being charged for the expenses of their' grub,
exceeding thtee dollars a week, and properly insisting that ,t4eques
tion :should be settled without further delay, and when the master or
dered them to go ~o work <:>r go ashore, they agreed. to the latter, pro
vided he would give them an order upon the owne:r;s.fo~what was due
to them, and at the same time stated that they should look upon such
an order as a discharge. With express knowledge as to how the libel
ants regarded the proceeding, he gave them the order for the wages
due, with which they went to the owners for payment. I must hold
the giving of such an order, under the circumstances, as a discharge
of the libelants.
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This view of the case renders it tinimportant to determine whether
the men were shipped for the season or from month to month, and
whether the bonus was' payable at the end of the season or by the
month. lftheyweredischarged by the master they should receive
what they had earned up to the date of the discharge, whether due
under the original contractor not. But it may be conceded that 1
am in error in regard to the discharge of the libelants, and still they
are entitled to a decree. The respondents testify to the instructions
which they gave to the master in regard to hiring t!le crew. But the
master was examined, and he does not pretend to have carried them
out in his negotiations with the men. Not one of them was told that
the bonus was to be withheld until the end of the season,or that any
deductions would be made from their wages for board if the expense
exceeded three dollars per week. On.the contrary, the testimony of
Elliott is uncontradicted that during the previous yeats be had been
in their employ, and tha.t the wages were paid monthly; and the bonus
as it was earned and whenever It was asked for. On page 29 of his
evidence he states that when the hiring took place he said to the mas
ter: "1 suppose we get the monthly pay the same we did last year,
every month 1" "Yes," said he. "A.nd the bonus when we -want it?"
saysI;says he, "Yes!' While I am not disposed to wholly justify the
conduct of the men, great allowance should be made for them under
the provocation of an attempt to impose upon them new and unex
pectedobstacles to receiving their hard-earned wages. Th(\ proctor of
tberespondents at the hearing claimed that three of the libels should
be dismissed because they were filed within 10 days after the alleged
disoharge of the libelants: He contended that the remedy' afforded
by sections 4546 and 4547 of the Revised Btatu~es was exolusive, and
thil.t the provision'therein made for an application to a judge, com
missioner,or justioeof the peace, must be observed in all cases except
where the vessel was about to go out of the jurisdiction of the court.
But this is not the construction which the courts have ordinarily given
to theses&ctions. It is held that the remedy is cumulative and not
'exclt1'sive, and that, notwithstanding these provisions, the courts of ad
mira.lty remain open to seamen for the usual prooessin:rem against the
vessel:whenever they prefer to pursue that course. Murray v. Ferry
boat, 2 FED. REP. 88; The William Jarvis, Bpi'. ;Dee. 485; The M. W.
Wright, 1 Brown, Adm. 290; T'M Waverly, 7 Biss. 465•.

Let a :decree be entered for the libelants, and a reference, unless
the parties can agree from the testimony already taken upon the
amount of wages due.
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THE SALLy.1

IDistrict (Jourt, 8. D. Penn8ylvania. December 24, 1883.)

ADMIRALTY-COLLISION BETWEEN FLOATING BARGlll AND SAILING VEB8EL-DuTY
ON MEETING IN NARROW STREAM.

Where a barge, floating with the tide up ,a narrow creek, had her bow stuck
ill rubbish near the bank and her stern swungacros8 the creek by the tide, and
a collision with a sloop under sail coming down the creek might have been
avoided by the man oq the barge reversing his pole SQ as to turp the:~ter)lcom
pletely around, held, the barge was in fault in holding her stern against the
tide and thereby making a collision inevitable.

In Admiralty. Hearing on libel, answer and proofs.
Libel by the owners of the canal barge Henry S. Pence, against the

sloop Sally. The libelants cla.imed .that on July 18, 1883, while the
barge Henry S. Pence was floating up the Woodbury creek, and had
proceeded about half a mile from its mouth, she was struck upon the
starboard side by the sloop Sally, although the sloop had ample time
and sufficient waterto go astern of the barge. The respondent con-
tended thata,s the sloop, proceeding ,down t4ecreek, rounded a cu~ve,

the barge was seen about 100 yards distant, directly across the creek,
:floating up with the tide; that the barge was insufficiently and neg
ligently manned by only one man; who was using a pole on her star
board side near the stem, and paid no attention to the approach of
the sloop, although several men upon the shore called out to him.
The sloop at once starboarded her wheel, and tried togo under the
barge's stem expecting that the barge would allow her stern to drift
up, but the man on the barge:hel~ her stern with the pole, making a
collision inevitable. '

John A. Toomey, for libelant•.
Edward F. Pugh, for respondent.
BUTLER, J. The libel must be dismissed. Whether the barge was

sufficiently manned, and, if not, .whether this had anything to do with
the result, need not be considered. Her position in the creek, bar
ring the channel, was improper and inexcusable.' Her bow appears to
have been interfered with by rubbish at the side of the strell.m, and
her stem swung around, under the influence of the tide. I do not
think the wind had anything to do with it. Whether it had or not
does not seem, however, material. Her stern would have 'gone com
pletely around if her master had not prevented it. Desil'ing to right
his boat, he held her stern against the tide with his pole. , This was
proper at the time he commenced it, and doubtless would soon have
relieved the bow and tqrned it: up stream. His mistake, however,
was in continuing it after the sloop came into view. Had he reversed
his pole and added his strength to the force of the tide, he would have
opened the channel before the sloop reached him. As it was his duty

1 Reported by Albert B. Guilbert, Esq., of the Philadelphia bar.
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lo do this, the sloop was justified in supposing he would, and going
forward. Seeing that he still held his boat across the stream he was
cautioned to let her stern go, aud every proper effort made to arrest
the sloop's headway. He persisted, however, in his folly, and was
struck. That the accident occurred in this way, and from this cause,
seems very clear from the evidence on both sides. Directly after, the
master of the barge repeatedly admitted his fault, and exonerated the
sloop.

A decree must be entered dismissingJihe libel, with costs.

TUE ASHLAND.1

(Uireuit (Jourt, E. D. Loui,iana. December, 1883.)

1. PRACTICE-APPEAL-REMITTlTUR.
Where a jurtgment was rendered by the district court against claimants for

an aplJealable amount, and thereafter proctor for libelants offered to enter a
remittitur of .somuch of the judgment as to .reduce it below the appealable
amount, and the district court refused to allow the remittitur, held, that it
was within the discretion of the district judge to allow or refuse to allow the
remittitur to be entered.

111.'. Co. v. Btchol" 3 Sup. Ct. Rep. 120,.followed.
2. SAME.

A rcmittitur comes too late when offered to be entered after an appeal has
been allowed.

On Motion to Dismiss Appeal in Admiralty,
R. King Outler, for libelants.
A. G. Brice, Joseph P. Hornor, and F. W. Baker, for claimant.
PARDEE, J. It appears from the transcript that on June 7, 1883,

the judgment was rendered in the district court for $51. On the
same day a momon for appeal was made and allowed. June 9th So

bond was given and accepted. June 11th the decree was signed by
the district judge, and on the same day a remittitur of one dollar "was
filed, but not entered on the minutes, nor allowed by the court."
The motion to dismiss must be overruled and refused because (1) the
remittitur was not allowed by the court. Alabama Gold Life Ins. Co.
v. Nichola, 8 Sup. Ct. Rep. 120. (2) It came too late after an appeal
was allowed and perfected. .

Order accordingly.

1 Reported by Joseph P. Horno~, Esq., of the New Orleans bar.
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DoTY and another v. JEWETT a.nd others.

Circuit Court, N. D. N61JJ YO1'k. February 16, 1884.)
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1. JURISDICTION OF CIRCUIT COURTs-REvmw OF PROOEEDINGS IN DISTRICT COURT
- WAIVER OF JURY. .

The circuit courts of the United States have no jurisdiction to review any
question raised by a bill of exceptions in an action at law in a district court,
where the facts have been found without the aid of a jury, since there is no
warrant in the statutes for the waiver of a jury in the district courts.

2. BAME-APPEAL-BlLL IN EQuITY-AcTION AT LAW-WRIT OF ERROR.
Proceedings in equity in the district courts can be reviewed in the circuit

courts only upon appeal, and not upon writ of error. If a writ of error is
taken, the' court of review can only treat the caRe as an action at law.

3. SAME-LIMITED BY STATU1'E.
'fhe circuit court hils no jurisdiction to revise judgments of the distl'ic,t court

in any other way than the statutes prescribe; and no agreement of the parties
can give it such authority.

At Law.
Thomas Corlett, for plaintifts in error.
Ruger, Jenney,· Marshall ct Brooks, for defendants in error.
BLATCHFORD, Justice. This is an action brought in the district

court of the United States for the Northern district of New York, by
the plaintiffs in error against the defendants in error. The first plead
ings of the plaintiffs calls itself a complaint and is sworn to as a'com
plaint. It sets forth the copartnership of Albert Jewett and William
Johnson, as Jewett & Johnson; an indebtedness of the firm to the
Phcenix Mills, a corporation, of $6,208.51, for goods sold and moneys
advanced; the adjudication of the corporation as a bankrupt; the
appointment of the plaintiffs and said Johnson as its assi~ees; an
assignment to them; the death of Johnson; the insolvency of Jewett;
the want of copartnership assets of Jewett & Johnson to pay any part
of said debt; the absence of any other remedy for the plaintiffs to
collect the debt, except against the estate of Johnson; the granting
of letters of administration on his estate to the defendants Angeline
C. Johnson and Stephen B. Johnson; the non-payment of any of the
debt; and its existence as a debt against the estate of Johnson, en
forceable by the plaintiffs. The prayeris for judgment against Jew
ett, surviving partner, and against the other defendants as admin
istratrix and administrator, for $6,208.51, with interest. Jewett put
in a separate answer containing three distinct defenses, to which the
plaintiff put in a replication, which treated the answer as consisting
of three pleas, and itself contained two separate pleadings, each of
which concluded to the country. The other defendants put in a
separate answer containing five separate defenses, to which the plain
tiffs put in a replication, which treated the answer as consisting of
five pleas, and itself contained five separate pleadings, ellch of which
concluded to the country. Each of the replications speaks of the
plaintiffs' initial pleading as a "declaration"

v.19,no.6-22
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The case is before this court on a writ of error. The record shows
that the action was tried-by consent, in the dist;r;ict oourt, before that
court held by the district judge, without a jury; that a jury was duly
waived by the parties; that the judge heard evidence, both parties
appearing; that he made certain decisions to which the plaintiffs ex
cepted; and that he dismissed the complaint on the ground of a bar
by a statute of limitations; A bill of exceptions was signed, and a
judgment was entered. dismissing the complaint on the merits, and
awarding costs to the defendants. The plaintiffs brought a writ of er
ror. No other qucstionsare sought to be reviewed, except those arising
on the bill of exceptions. It was held by this conrt, in Town of Lyons
v. Lyons Nat. Bank, 19 Blatchf. C. C. 279,1 tha.tno question arising
on a bill of exceptions could be considered by this court on a writ of
error to the district court, in an action at law, where the facts were
found by the district court without ~ jury. The question was there
fully examined, and the following authorities were cited and reviewed:
Guild v.1?rontin, 18 How. 135; Suydam v. Williamson, 20 How. 432;
Kelsey v. Forsyth, 21 How. 85; Campbell v. Boyreau, ld. 223; U. S.
v. 15 Hogsheads, 5 Blatch£. C. C. 106; ,Blair v. Allen, 3 Dill. 101; Wear
v. Mayer, 2 McCrary, 172; [So C. 6 FED. REF. 658.] It was held
that the question is one of the power and authority of the court, and
is not such a question of practice, or such a form or mode of proceed~

ing, as is embraced in section 914 of the Revised Statutes, which
adopts for the circuit anddistrictoourts of the United States, in suits
at law, the practice of the state courts; and that there is nothing in
section 914 which extends or affects the power of this court, as it be
fore existed, on a writ of error to the district court. The want of
power consists in this: that section 566 of the Revised Statutes re
quires that issues of fact, in actions at law in the district courts, shall
be tried by a jury, and th.ere is no statutory provision for the waiver
of a trial by jury in such actions, and no spl:lcial statutory power
conferred' on this court to consider any question raised by a bill of
exceptions in such an artion not tried by a jury. .

It is urged for the plaintiffs in error that in regard to the repre.
sentatives of Johnson the suit is in the nature of a suit in equity, as
the complaint alleges the insolvency of Jewett. The answer to this
is that the plaintiffs, by their pleadings, have treated the action
throughout as a suit at law. By section 4979 of the Revised Stat·
utes jurisdiction is given to the district courts of suits at law and in
equity brought by an assignee in bankruptcy against any person
claiming an adverse interest touching any property or rights of the
bankrnpttransferable to or vested in the assignee. Under the rul.
ings of the supreme court in Jenkins V. Interna.tional Bank, 106 U.
S. 571, [So C. 2 Sup. Ct. Rep. 1,] the present suit is either a suit
at law or a suit in equity, within the provisions of section 4979. If

18. C. 8 FED. REP. 369.
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a suit in equity, it would be commenced by bj11, and the proceedings
would be in conformity to, the rules of equif,ypra~tice established by
the supreme court, as required by general order No. 33. in bankruptcy.
This has not been done. The plaintiffs, in their replication, call
their own first pleading a declaration, and the defendants' pleading
pleas, and their replication consists of five pleadings; each of which
concludes thus: "and this the said plaintiffs pray may be inquired 'Of
by the country," etc. Moreover, they waivad a triaIby jury, and they
made a bill of exceptions, and they sued oat a writ of error,. all
badges of a suit at law, and not of a suit in equity. By section 4980
of the Revised Statutes it is provided that "appeals may be taken
from the district to the circuit courts in all cases in equity, and writs
of error from the circuit courts to the districts courts may be allowed
in cases atlaw arising under or authorized by this title." The fact of
the taking of a writ of error establishes that this is a case at law, 80

far as this court is conoerned. If it were a case in equity, a review
by this court would have to be by appeal, in order to give this court
jurisdiction.

It is urged that the trial'by the court took place as it would have
done in an equity suit; and that, as the case is one reviewable in one
or the other of the two modes, th~ objectiori' to the mode may be
waived by the other side, and such waiver has taken place in this
case. Some authorities under the statepraotio& in New York are
referred to. But the question is one of jurisdiction. The agreement
of parties cannot authorize this court to revise a judgment of, the
district court in any other mode of proceeding than that which the
law prescribes, nor can the laws or practic~ of a state, in regard to
the proceedings of its own courts, authorize -this· court or the district
court. to depart from the modes of proceeding and rules prescribed
'by the acts of congress. Kelsey v. Forsyth, 211Iow. 85, 88; Mer
rill v. Petty, 16 Wall. 838, 847;U.8. VO Emlwlt, 105 U.S. 414,416.

As the district court had jurisdiction of the subject-matter and of
the parties, and as there is no error in the record, and as nothing
found in the bin ofexceptionB ean be considered, the judgment must
be presnmed to be right, and must be affirmed, witheosts. Campbell
v. Boyreau, 21 How. 223~ 227; Town of Lyon, v. Lyon, Nat. Bank,
19 Blatchf. C. C. 279; 289; [So C. 8FEl>. REP. 869.]
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MARTIN 'V. BALDWIN and others.

'(}i;rcuit Court, D. Val,ifornia.' February 4,1884./

JURISDICTION OF FEDERAL COURT-PE:NDE~OYOF OAUSE IN STATE COURT.
Penuing a suit in a state court for the partition of lanet, a court of the United

States having concurrent jurisdiction may refuse to entertain a snit between
the same parties or their successors hy purchase, pendente lite, when the issues
and interests involved in the two calles are the same.

The facts'are stated in the opinion.
W. S. Woods, for complainant.
Latiner &; Morrow, for defendants.
SAWYER, J., (orally.) This is a suit for partition of a ranch, Cam

ilo Martin bringing the suit against Baldwin and Garvey for parti
tion, alleging that he owns a certain portion, and that Baldwin and
Garvey own the remaining portions. The plea sets up that W. and
F. W. Temple commenced suit in the district court for the district of
Los Angeles county, against Baldwin, one of the defend,ants in this
suit, and several other defendants named, being the other own~rs at
the time, for a partition of this same ratlCh; that said suit is still
pending in the superior court for the county of Los Angeles; that it
embraces the identical object and subject-matter involved in this suit;
that since the commencement of that suit, the plaintiff in this pro
ceeding, Camilo Martin, has purchased the interest of the Temples,
and now owns the Same interest that the Temples did; that (j:arvey
has purchased the interest of some of the other defendants in the suit;
and that Camilo Martin, the complainant in this suit, and Baldwin
have also purchased the remaining interest of the other defendants
.in the suit, so that now Martin, Garvey, and Baldwin are owners of
the entire ranch; that though there are other parties to the former
.suit for partition, yet the parties to the present suit have succeeded
to their interests, pendente lite, and are now the only parties in inter
est; that the same interests flore now involved, the parties to this suit
having purchased in subsequently to thl:l bringing of the former suit
and the filing of notice lis pendens, and are, ~herefore,inprivity with
those other parties; that this suit involves precisely the same ques
tions that the former suit does; and that the judgment or the decree
in the former suit would be binding upon all the world. Section
1908 of the Code of Civil Procedure says:

"The effect of a jUdgment or final order in an action or special proceeding
before a court or judge of this state, or of the United States, having jurisdic..
tion to pronounce the judgment or order, is as follows: ... ... ... (2) In
other cases, the jUdgment or order is, in respect to the matter directly ad·
judged conclusive between the parties and their successors in interest by
title, subsequent to the commencement of the action or special proceeding, lit·
igating for the same thing, und.;r the same title, and in the same capacity."

Precisely the same relief is to be had in one suit as in the other,
and the judgment in the first suit would be binding upon all the pa.r-
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ties. It is true that these are different jurisdictions, that is to say,
one is the jurisdiction of the United States and the other of. the state
court, and in ordinary cases the pending of the suit in one of thesf>
tribunals would not abate a suit pending in another. But these suits
are for partition of the same land, and the two courts might reach a dif
ferent result and there be no error in either proceeding upon which the
judgment could be reversed. The parties would find themselves in a
very embarrassing position if the judgments ,should be different in
the different courts and both of them be valid. The jurisdiction of
the two courts is concurrent. The proceeding is in the nature of a
proceeding in rem. Where two courts have concurrent jurisdiction
in a proceeding in rem, and one court obtains possession of the res,
ordinarily it would be entitled to proceed to judgment without inter
ference from the other cqurt. Certainly, one court would not be en
titled to take the res out of the possession of another court of concurrent
jurisdiction, which, in the exercise of its lawful authority, has obtained
the actual, physical posse~llion of the thing in suit.' It 8e~ms to me
that the same principle should apply to a suit for partition. The
action is local, and the courts, having concurrent jurisdiction, must
necessarily exercise the same territorial jurisdiotion, although the
conrts may be courts of different sovereignties. The prooeeding' be
ing in the nature of a proceeding in rem, the court first obtaining legal
possession or control of the res ought, by comitya.t least, if not other
wise, to be permitted to proceed to an adjudication without interfer
enceby the other court. As a matter of sound legal discretion and
comity, I think the court is authorized to abate the suit in this court
on the ground of the pending of the other suit in the state court, even
if the party pleading the matter of abatement is not entitled to have
it abated as a matter of strict legal right. The complainant cannot
complain, for he purchased pending the former suit, and the notic~

of lis pendens, filed in pursuance of the statute, informed him of the
condition of the lands. He purchased into a lawsuit in regard to
lands already in the legal control of another court. This court, at
the commencement of that suit, had no jurisdiction whatever of the
case,-the parties being then all oitizens of California,....,..and com
plainant took his interest cum onere.

Let the plea be sustained.

j,
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BRUOE ana others -!'.'MANCHESTER & K. R. R. and otbers.

(Circuit VoU'I't, D. N6'IJJ HamjJ8hi'r6. February 14, 1884.)

.l.UOURTB 011' CONCURRENT JURISDICTION-JURISDICTION ACTUALLY ACQUIRED.
Of two courts having concurrent jurisdictio~of any matter, the One whose

jurisdiction first attaches acquires exclusive control of all controversies re
specting it involving SUbstantially the same interests.

2. SAME-FoRECLOSURE OF MOR'rGAGE 01'1' HAILROAD.
Accordingly, where the supreme court of New Hampshire decreed the fore

closure of a deed of trust and mortgage of a railroad, and the property was ac
tually sold, hef,d, that the circuit court of the United States could not enter
tain a biU to enforce the operation of the road by trustees for the benefit of
its stockholders, although the bill was flIed before the sale, and the sale when
made was declared to be subject to the result of the suit in the circuit court.

8. RECEIVER-POSSESSION OF THE COURT.
The pO!lSession of a receiver is the possession of the court appointing him,

and cannot be divested by a court of co"ordino.te jurisdiction.
4. EVIDENCE-ADMISBIBILITy-RlilCORDS.

The admissibility of copies of a recor(1 in evidence does not render the record
itself inadmissib,le.

In Equity.
F. A. Brooks, for cotnplaiuants.
S. N. Bell, Briggs & Hull_Wm. E. Ohandler, and Wm. L. FOBter,

for defendants.
CLARK, J. The Manchester & Keene Railroad was incorporated by

the legislature of New Hampsbire,July 16, 1864. On the twenty
ninth of May, 1878, it issued its bonds to the amount of $500,000,
bearing date July 1,1876, and payable July 1, 1896, with 6 per cent.
interest, semi-annually. 'fa- secure the paymeQ.t and interest of these
bonds, it mortgaged its road and franchises, and all the property con
nected therewith, to CorneliusV. Dearborn, J. Wilson White, and
FarnuI1l F.' Lane, trustees. By t:Qis mortgage it was stipulated that
if said railroad failed for a period of six months to pay the interest
of said bonds, upon a request of a majority of the holders, the trustees
might declare the principal of the bonds to be payable forthwith, and
make demand therefor, and for arrears of interest, and uponfailnre of
payment of the same, within 10' days after demand, might sell the
railroad, property, and franchise- by public auction, and make due
conveyance of the same. The railroad made default in the payment
of its interest, and on the twenty-ninth day of April, 1880, Samuel
W. Hale, Henry Colony, John Y. Scruton, and William P. Frye filed
a bill of complaint in equity in the supreme court of New Hampshire
against the Nashua & Lowell Railroad, the Manchester & Keene Rail
road, and Dearborn, White, and Lane, trustees. The bill alleged that
the complainants were bondholders of the Manchester & Keene road,
and, among otber things, that by reason of tbe want of care and proper
management of the directors and trustees, the interest of said bonds
had become overdue, and been unpaid for more than two years, though
demanded, and the road itself was unused, neglected_ and rapidly go-
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ing to ruin. It prayed, among .other things, that a recei~'er migh~ M:
appointed for the protection and preservation of theroad: that tWQ
of the trustees, Dearborn and White, might be removed, and others ap;
pointed in their places: .and that a foreclosure of the mortgage might
be made. Of this bill of complaint the supreme court of New Hamp
shire took immediate cognizanc~, and appointed a receiver to take pos
session of the road. On the eighteenth day of August, thereafter, it
removed two of its trustees, Dearbprn and White, and appointed James
A. Weston, George A. Ramsdell, andJohn Kimball in their places, and
that of Lane, who had resigned, and they afterwards became parties
to the bill. The bill was then amended so as to allow, other bond
holders to come in and constitute the same a proceeding of .8111 the
bondholders who should desire to become parties thereto : and they
did socome in, among others the Nashua & Lowell Railroad, which
had been made party defendant in the bill. At the Septe~ber trial
term of the court, 1880, a hearing was had upon the bill, arid the plead
ings connected therewith, and ce.rtainquestions of law were reserved
and transferred to the full bench of the supreme court. These, ques
tions were heard at the March term, 1881, decided, and the case re
manded for a decree in accordance therewith; and at the May trial
term next following, a default and breach of the condition was ad
judged to have taken place, and a decree entered that a foreclol;lt,re
be made by a sale at auction of the road, its franchise and property,.
and that notice be given by publication for the presentation by th~

bondholders of their bonds before August 5, 1881. ,
At the September term, (September 2, 1881,) an order was made

allowing the bondholders to hold a melilting for the choice of trustees,
if they desired; and that if no such meeting was held within 10 days,
the trustees which had been appo~nted by the court should proceed
to foreclose the mortgage by a sale according to..the decree of the
court at the preceding May term. No: such meeting of the bond
holders was held, and on the twentieth. day.of September, 1881, in
accordance with the order of the court, the trustees advertised said
road, its franchises and property, for sale itt public auction, Wednes
day October 26th, at 12 o'clock noon, at which time the p.roperty
was sold subject to the result in this suit. November 21st the trus
tees made report of the sale to the court, and the sale was ratified
and approved. On the twenty-fourth of October, 1881, two days be
fore the sale of the road under the order.of the court was to take
place, and with full knowledge of the proceedings in the supreme
court of. New Hampshire, either by themselves or their. a.ttorney,
the complainants in this case filed their bill against all the parties.
complainant in the New Hampshire court: and Charles, H. Campt,
bell, who was advertised as auctioneer to sell the road, alleging that
they were bondholders of said road; that the road was in default of
the payment of its interest, and the condition of the mortgage broken:
and asking this court to order an account to be taken of what is due
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and owing to all the holders of said bond secured by the mortgage of
May 29, 1878, and now payable; and that said Manchester & Keene
Railroad may be ordered to pay and satisfy the same at some short
day, to be fixed by the court, together with the costs of suit, and in
default thereof that the said Lane, White, and Dearborn, as trustees
under said mortgage, or that such other persons, if any there be,
who mayor shall have succeeded to the office of trustees under said
deed of trust, in pursuance of the terms of said deed, in the place
and stead of said Lane, White, and Dearborn, by lawful right may
be required by order of this court to take possession of said Manches
ter & Keene Railroad, and of all the property embraced in said mort
gage, and either operate the same pel'Bonally, and take the earnings
thereof, or else to lease said railroad to be operated by others, at a
rental, for the benefit of said bondholders, as is provided in and by
said deed of. trust, and that the said Hale and Colony and Prye and
Scruton and Campbell, and any other person or persons who may be
come the pretended purchasers of said railroad at Buch pretended sale,
may be restrained from resisting the said Lane, White, and Dear
born in discharge of their duties under said mortgage pursuant to
the order of this court.

To this bill of complaint the Manchester & Keene Railroad has
made answer, setting forth the proceedings of the supreme court of
New Hampshire, its orders and decrees in relation thereto, the sale
of tpe road, and the foreclosure of the mortgage. Other parties de
fendant have made answer, but as no relief is claimed against them,
those answers are not material to the decision of this case. The
Boston & Lowell Railroad have withdrawn as complainants, and the
remaining complainants make no denial or question of the jurisdic
tion of the supreme court of New Hampshire in the premises. The
question then comes distinctly, whether, upon the bill and answer as
thus stated, this court shouldgrant the relief prayed for, and the an
swer must be that it should not. The subject-matter of the two suits
the one in the New Hamphire supreme court and the one in this
court-is substantially the same: the Manchester & Keene Railroad,
and its default in the payment of the interest on its bonds secured
by the mortgage of May 29, 1878, and the relief of its bondholders.
The relief asked was somewhat different, but the subject-matter the
same. Over this matter the two courts have concurrent jurisdiction,
and the rule haB been established, by a long line of almost unbroken
decisions, that in all cases of concurrent jurisdiction the court
which first has pOBsession of the subject-matter must decide it. Chief
Justice MARSHALL thus announced the rule in Smith v. McIver, 9
Wheat. 532, and it has been followed in many cases since. Mallett
v. Dexter, 1 Curt. 178; The Robert Fulton, 1 Paine, 621; Ex parte
Robinson, 6 McLean, 355; Board of F. Missions v. McMasters, 4
Amer. Law Rev. 526; Ex parte Sifford, 5 Amer. Law Rev. 659;
Parsons v. Lyman, 5 Blatchf. C. C. 170; U. S. v. Wells, 20 Amer.
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Law Rev. 424; Crane v. McCoy, 1 Bond. 422; Blake v. Railroad, 6 N.
B. R. 331; Levi v. Life Ins. Co. 1 FED. REP. 206; Hamilton v. Chouteau,
6 FED~ REP. 339; Ins. Co. v. University of Chicago, ld. 443; Walker
v. Flint, 7 FED. REP. 435; Wire Co. v. Wheeler, 11 FED. REP. 206;
Ins. Co. v. Railroad, 13 FED. REP. 857; The J. W. French, ld. 916;
Stout v. Lye, 103 U. S. 66.

The jurisdiction of the supreme court of New Hampshire fir8t at
tached, and it had the right to proceed to the final determination of
the cause, to the exclusion of this court upon the Bame subject-matter.

In Peck v. Jenness, 7 How. 612, Mr. Justice GRIER, delivering the
opinion of the court, sayl!: "It is a doctrine too long established to
require a citation of authorities, that when a court has jurisdiction it
has a right to decide every question which occurs in the cause, whether
its decisions be correct or otherwise; its judgment, till reversed, is
regarded as binding on every other court; and that where the jurisdic
tion of a court, and the right of the plaintiff to prosecute his suit in
it, have once attached, that right cannot be arrested or taken away
by proceedings in another court." "This rule," says the court, "ie.
founded not only in comity, but in necessity. If one could adjudge
and the other reverse, the contest might go on until parties tired,
justice was delayed, and the courts were in contempt."

Again, when the bill of complaint was filed in this case, the Man
chester & Keene road was in the hands of a receiver appointed by the
supreme court of New Hampshire. The possession of that receiver
was the possession of that court, and this court could not divest or
disturb that possession, as it must do if it granted the relief prayed
for. Taylor v. Carryl, 20 How. 583; Hagan v. Lucas, 10 Pet. 100;
Freeman v. Howe, 24 Row. 450; Buck v. Colbath, 3 Wall. 334; Walker
v. Flint, 7 FED. REP. 435.

It is contended by the complainants that the sale of the road by
the trustees under the order of the court of New Hampshire was
made subject to the result in this suit, and therefore the relief prayed
for should be granted; but that contention cannot be assented to.
The decree of the court of New Hampshire was absolute, and without
condition, that a foreclosure of the mortgage should be made by a
sale of the road. That decree this court cannot reverse or set aside,
as it practically must do if it now grants the relief prayed for by the
complainants. The court of New Hampshire ordered the trustees
to sell the road; this court is asked to order the trustees to run or
lease the road for the benefit of the complainants. The one is in
consistent with the other. The sale of the road was operative to fore
close the mortgage, and transfer the road t() the. purchaser, divested
of that incumbrance; and if so, this court cannot treat the mortgage
as still subsisting, and take the road out of the possession of the pur
chaser or of its present owner.

An objection was made at the hearing that the original records of
the court of New Hampshire, produced by the clerk, were not com-
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petent evidence; tha.t copies s'hould have been produced. This ob
jection the court overruled. Copies of record are admitt~d from
necessity, becaustdhe originals cannot be produced. The originals
are the best evidence, and the admission of copies does not exclude
the originals when they can be produced. In Gatev. Nutte,', 24
N. H. 108, it was held that where a copy of a record is admisflible in
evidence, the record itself is equally admissible. So, in Jones v.
French, 22,N. H. 64. The papers admitted as evidence were not an
extended record; none had been made, but various orders and de
crees of the court, and in such case; in proceedings in equity, the
original papers and docket entl'ies will be deemed the record. U.
S. Bank v.Benning, 4 Cranch, C. C. 81.

On oODsiderationthe ruling of the court was correct, and the bill
in this case should be dismissed.

BARTLETT and others v. HI!,! IMPERIAL MAJESTY THE SULTAN 01'
TURKEY' and others.

WircuU Court, $. D.New YO'l'k. February 25,1884.)

.PluCTlpll::-8Ell.VlQE OF PROCESS ONATToRNEY-SO'IT FOR INJuNCTION.
Ina 8uitto enjoin the prosecution of im action at law, if the defendant can

t'ioi be found in the district, process may be served upon his attorneys in the
legalaction.' .

In Equity.
GoodJrieh, Deady £t Platt, for plaintiffs.
Tracy, Olmstead £t Tracy, for American National Bank, for the

purposes of this motion only.
WALLAOE, J. The theory of this bill is that the complainants, as

warehousemen, having been sued by the defendants severally in ac
tions ,at law, to recover the possession of personal property in the
custody of complainants aS8uch warehousemen, are entitled to com
pel the defendants to interplead and relieve complainants from
the burden of the several litigations at law. As part of the relief
prayed for; the complainants seek to enjoin the defendants from ,their
proceedings at law. For reasons which it is not now necessary to
state, it may be doubtful whether the complainants can maintain
their bill. The question now is, however, not whether the bill is good
upon demurrer, but whether the complainants are entitled to secure
the appearance of the defendants who caunot be served with process,
because they cannot be found within the district by service of prO\\eBS
upon the attorneys for the d,efendants in the suits at law in this dis
trict. Thisha.s long been recognized as good practice whellthe suit
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in equity is brou,g};ltto enjoin proceedings at law. As the subpren~

has already been served upon the defendants' attorpeys, an order au·
thorizing such service will be granted upon presenting a sufficient
affidavit.

WALLAMET IRON BRIDGE Co. t1. H~TOR a.nd another.

(Oir~u" Oowrt, D. Orego,., :March 3, 1884.)

L BILL OP REVIEW.
An application to file a bill of review, without the performance of the de

cree, ought to be made to the court by petition and on notice to the adverse
party, and if it appears that the performance of the decree would destroy the
subject of the litigation, it ought to be allowed.

~. SAME-HEARING. '
On the hearing of a bill of review the, court can only consider the errors of

law apparent on the face of the record, aI)d a fact found or determined by the
decree is presumed to have been sufficiently proved by the evidence.

a. THE WALLAMET RIVER A NAVIGABLE WATER OF THE UNITED S'rATEs.
The Wallamet river, though wholly within the state of Oregon, by means of

its connection with the Columbia river, forms, a highway for interstate and
foreign commerce, and is therefore a navigable river of the United Btates, and
subject, as such, to the control of congress. '

40. NAVIGABLB WATERS IN OREGON ABE COMMON HIGHWAYS.
The act of February 14, 185ll, (11 St. 383,) admitting Oregon.into the UnioD,

which declares that the navigable waters therein shall be "common highWays
'and forever free" to the citizens of the United. States, is not a compact made
with or condition imposed upon the state in consideration of its admission .into
the UnioD, but is, so far, an absolute and, valid regulation, made by cqngress
in pursuance of its power over the navigable waters of the Uriited States, as a
means of interdtate and foreign commerce, which it might as well: have enacted
before or after as at the time of 'such admission.

•• OBSTRUCTION TO "COMMON HIGHWAY."
Congress, by the act of 1859, having declared the Wallamet river" a common

highway," the state cannot authorize anyone to build a bridge across the same,
which, under the circumstances of the oasei will needlessly impede or obstruct
the navigation thereof.

8. JURISDICTION OF THE UNITED STATES CIRCUIT COURT.
The WaUamet river being declared co a common highway" by congrellB, the

question of what constitutes a needless and therefore unlawful obstruction
thereto arises under a law of the United States, and therefore the United
States circuit court has jurisdiction to hear and determine a suit involving the

'same.
T. THE ORDINANCE OJ!' 1787.

Semble, that the clause in the fourth article of the compact in the ordinance
of 1787, concerning the navigable waters of the Northwest territory, was not
abrogated or sl:lperaeded by the formation of states therein and their admission
into the Union.

Bill of Review.
George H. Williams and Ru!u, Mallory, for plaintiff.
Walter W. Thayer and John M. 'Gearin, for defendants.
DEADY, J. This is a bill of revi13w,filed May 27, 1883, and

brought to reverse the final deoree given in this court on, October 22,
1881, in a suit between the parties hereto, commence.d by the de·

1 Reversed. See 8 SUllo Ct. Rep. 811.
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fendants herein, on January 3, 1881, to obtain an injunction re
straining the plaintiff herein from further constructing a bridge
across the Wallamet river, at the foot of Morrison street, in Port
land, upon the ground that such a bridge as said plaintiff was then en
gaged in building was an unnecessary and unlawful hindrance and
obstruction to the navigation of said river,-pa~·ticularly with sea
going vessels,-becauseof the insufficient character and improper
position of the piers and the lack of width in the draw; that said
bridge would be a public nuisance, injurious, and damaging to the
rights and interests of defendants herein, as the owners and lessees
of valuable wharf property in Portland, a short distance above the
site of said bridge, and contrary to the act of congress of l!'ebruary
14, 1859, (11 St. 383,) which provides "that all the navigable
waters of said state [OregonJ shall be common highways." An ap
plication was made to the district judge on the bill, and affidavifs,
and counter-affidavits for a provisional injunction, and after a hear
ing, in which the corporation maintained its right to build the bridge
in question, under and by authority of an act of the legislature of
Oregon, of October 18, 1878, authorizing the Portland Bridge Com
pany, a corporation formed under the laws of Oregon, or its assigns,
to build a bridgv, "for all purposes of travel and commerce," acrOSfl
the Wallamet river, between Portland and East Portland, "at such
point or location on the banks of said river" as it might select, "on
or above Morri~on street, of said city of Pcrtland:" "provided that
there shall be placed and maintained in said bridge a good and suf
fieient w'aw of not less than 100 feet in the clear, in width, of a pas
sage-way, and so constructed and maintained as not to injuriously
impede and obstruct the free navigation of said river, but so as to
allow the easy and reasonable passage of vessels through said
bridge." .

On March 28, 1881, an order was made continuing the application
for an injunction until the April term, and until the circuit judge
should be present; and restraining the corporation in the mean time
as prayed for in the bill. Hatch v. Wallamet I. B. 00.7 Sawy. 127;
[So C. 6 FED. REP. 326.J On April 11, 1881, the corporation put in
its answer to the bill, alleging that it was a corporation duly formed
under the laws of Oregon, and the assignee of the Portland Bridge
Company aforesaid; and admitted that it was building the bridge, as
alleged, under authority of the act of the legislatnre aforesaid, except
that the draw was 105 feet in the clear, instead of 100, and that the
piers were sufficient and at right angles with the currenti and denied
the same was or would be any hindrance or obstruction to the navi·
gation of the river, or any injury to the defendants herein. At the
April term the application for a provisional injunction was further
heard upon the bill, answer, and further affidavits and counter affida
vits, before the circu:t and district judge, the counsel for the plain
tiff herein then conceding that the law of the case had been correctly
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ruled on the former hearing before the district judge, (Hatch v. Wal
lamet, 1. B. 00., supra,) and that the only question in the case for the
consideration of the court was whether, under t.he circumstances, the
proposed bridge was an unreasonable use of this common highway;
and on April 17th an order was made allowing the provisional in
junction restraining the corporation, as prayed for in the bill. Hatch
v. Wallamet I. B. Co. 7 Sawy. 141; [So O. 6 FED. REP. 781.] Sub·
sequently, the cause was put at issue by the filing of a replication to
the answer, and testimony taken by both parties, and at the October
term it was finally heard before the circuit judge, who, on October
22,1881, gave a decree therein for the defendants herein, perpetually
enjoining the corporation as prayed for in the bill, and also requiring
it to remove the material already placed in the liver in the construc
tion of the piers. FroIn this decree an appeal was allowed to the
plaintiff herein on October 22, 1883.

An application was made for leave to file the bill of review, with
out first performing the decree requiring plaintiff therein to remove
the unfinished piers from the river. The application was based upon
a petition or allegation in the bill, stating the grounds thereof. Upon
notice to the adverse party it was heard and allowed upon the ground
that the performance of the decree, in this respect, would involve
large expense and the destruction, so far, of the subject of the liti
gation, so that if the decree is reversed for error, the plaintiff herein
will, nevertheless, suffer an irremediable loss, as in the caae of the can
cellation of a bond in obedience to a decree. Story Eq. PI. § 406;
Davis v. Speiden, 104 U. S. 83. But I think the better method of
making the application is by a separate petition for that purpose,
against which the adverse party may show cause and the matter be
fully heard and determined·thereo.n. The right to file the bill may
depend upon a question of fact not determined or affected by the pro
ceedings or decree in the case, as the pecuniary ability of the party
to pay a given t:lum of money, and therefore the application should be
made in such manner as will best enable the parties to be fully
heard in the premises. . The rule requiring the performance of the
decree is said to be "administrative" rather than "jurisdictional," and
therefore a bill filed without such performance or leave would give
the court jurisdiction to review the decree; and if the adverse party
did not move to strike it from the files, he would be held to have
waived the objection. Davis V. Speiden, supra, 85.

The defendants herein demur to the bill, for that there are no er
k'Ors in the record, nor any sufficient matter alleged in the same, to
require a reversal of the decree. The bill contains an assignment of
errors, 11 in number, most of which are predicated upon the reasons
given in the opinion of the court allowing the provisional injunction,
rather than the decree itself, and all but one are simply variations
of the allegation that the court erred in deciding that the act of con
gress of February 14, 1859, was in any degree a limitation or re-
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atraint upon the power of the state to obstruct or authorize the ob.
struotion of the navigation of the river, by the construction of a
bndge of any character across the same. The exception is .the as
signment No.4, which alleges that the court erred in deciding as a
matter of fact that the bridge in question is or will be·a nui~ance and
serious impediment to the navigation of the river. This is a pro.
ceeding to review the former determination of this cas~ and obtain a
reversal of the decree then given therein for errors of law apparent
on the face of the reccrd,-the pleadings, proceedings, and decree,
without reference to the evidence in the case. Story, Eq. ~l.§ 407;
Shelton v. Vankleeck, 106 U. S. 532; [So C. 1 Sup. Ct. Rep. 491.] No
question is made but that the allegations of the original bill are suffi
cient to authorize the decree; and the law presumes that the evidence
was sufficient to sustain it. It follows, then, that for the purpose of
this proceeding it must be considered .settled that this bridge, as and
where itwas being built, is and would. Qe, as a matter of fact, aseri·
ous and unnecessary impediment and obstruction to the navigation
of the river, by reason of which the defendants herein suffered and
would suffer, as riparian proprietors, spacial damage. But whether
such obstruction is also unlawful is the question, and the only one,
properly arising on this bill of review. The assignment of errors in
law, as has been stated" arain effect that the act of 1859 has no ap~

plication to the case; that congress has made no provision on the
subject of the navigation of the river; and that therefore the. whole
question of the lawfuln~s3 of the proposed structure arises .under the
state law, and is withouttbe jurisdi'.!tion of this court.

The argument of counsel for the corpcration, in support of this
conclusion, is, in substance and effect:

(1) The Wallamet river is wholly within the state of Oregon, and
therefore not within the power of congress to regulate or conserve its
use as a vehicle, or means of interstate or foreign commerce. Now,
this proposition has no countenance or snpport in either reason or
authority. In fact, and for all the purposes of commerce, the Wal
lamet river is a part of the Columbia, of which it is an important af
fluent or branch. Together they form., or help to form, a continuous
highway between Oregon and the other Pacific states and territories
and foreign countries; therefore, in contemplation of the constitu
tional grant of power to congress over the subject of commerce be·
tween these states and countries, and for the purpose of regulating
the same, it is the property of the nation-a navigable water of the
United States. The authorities from Gibbnns V. Ogden, 9 Wlwat. 1,
to Miller v. City of New York, 13 Sup. Ct. Rep. 234-a period of 60
years-are uniform and unqualified on this point.

In Gilman v. Philadelphia, 3 Wall. 724, Mr. Justice SWAYNE says:
"Commerce includes navigation. The power to regulate commercecompre

hends the control for that purpose, and to the extent necessary, of all the navi
g~ble waters of the United States which are accessible from a state other than
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those in which they lie. For this purPose they are the public property of the
nation, and subject to all tne requisite legislation by congress. This neces
sarily includes the power to keep them open and free from any obstruction
to their naVigation, interposed by the states orotherwise; to remove such ob
structions when they exist; and to provide, by such sanctions as they may
deem proper, against occurrence of the evil, and for the punishment of the
offenders. "

In The Daniel Ball, 10 Wall. 557, it was held that Grand river, a
comparl\tively insignifi.can~ water lying wholly within the state of
'Michigan, "but emptying into the lake of. that name, and only naviga
ble 40 miles from its mouth to Grand Rapids, for a boat of 123 tons
burden, is a navigable water of the United States, and subject to its
control asa highway of commerce, interstate and foreign, on account
'of its junction with Lake Michigan, of which it forms a part. In de
livering the opinion of the (lourt, Mr. Justice FIELD said (page 563)
the cOnl;mon-law test of the navigability of a river-the ebb and flow
of the tide therein....;..does not apply to the rivers of this country:

"Those rivers must be regarded as pu1)~ic, navigable rivers in law which
are navigable in fact; and they are naVigable in fact when they are used, 'or
are susceptible of being used, in their ordinary condition, as highways for
.commerce, over which trade and travel are or may be conducted in the cus
.tomarymodea of trade and, travel on water; and they eonstitutenavi~able

waters of the United States within the meaning of the acts of congress, ill
contradistinotion from the mWigahle watera of the' 8tatoo, when they form in
'their ordinary condition, by themselves iorby uriitiiig with other watera, a
continued highway over which commerce is or may be carried on with other
s,tates qr.foreign countri~ in the ,c~tomary modes inwhicll such com
Illerce is conducted by water." .

In Escanaba Co. v. Chicago, 107 U. 8, 678, [2 Sup. Ct. Rep. 185,J
it was held that the Chicago river, lying wholly within the city of
Chicago, and a little local' stream, compared with the Wallamet,
is a navigable water of the United States, because it lead$ into Lake
Michigan; and in Miller v. City. oj New York, supra, the same rule
was applied to the East river, a water wholly within the state of New
York, but connecting the Hudson and the sound, and therefore a
highway of interstate and foreign commerce. Mr. Justice ,FIELD de
livered the opinion of the court in both these cases, and referred to
,and relied on the, above citation from the opinion of the court in the
case of The Daniel Bell. See, also, Hatch v. Wallamet I. B. Co.,
supra. '

(2) That if congress has the power to regulate the navigation of
the Wallamet river, as a navigable water of the United States,.it
cannot do so by a special act, as the statute of 1850, applicable
alone to the waters of Oregon, but only by a general law, which shall
operate uniformly upon all such waters in the United States. And
thi,s, proposition is also· without a shadow of foundation in eithel'rea
son or authority. It is rather late in the day to question the right
of congress to exercise its authority over the navigable waters of the
United ',States,specially,-fiom time to time and place to place,-as
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it may consider the exigencies of commerce to require. Congress
has been making appropriations from time to time, for years, to
maintain and improve the navigation of the Wallam!3t river, but on
this theory of· its power all such acts are void and usurpations of
power, unless a like provision was made at the same time for every
other navigable water of the United States. In the last 15 or 20
years congress has legislated largely on the subject of bridges over \
the Ohio, Mississippi, and Missouri rivers, prescribing when, where,
and how they mayor may not be built, (Hatchv. Wallamet 1. B. Co.,
supra;) and although important interests have been unfavorably af
fected by such legislation, it was never before suggested that it wail
invalid for want of such uniformity. It has also legislated specially
upon the subject of a bridge over the .East river in New York; and
although the legality of this structure has since been contested from
thl:l circuit to the supreme court of the United States, (Miller v. City
of New York, Bupra,) no one appears to have ever questioned the le
gality of the act of congress authorizing ita erection and prescribing
its character and location, on this or any other ground.

The vice of the argument in support of each of these propositions
iR the assumption that the navigable waters within a state are exclu
Bively the waters of such state, and therefore congress has no power
over them; or, if it may legislate concerning them in the interest of
commerce, it can only do so by such general legislation as shall limit or
affect the power of each state in the premises equally, so as to preserve,
as it is said, its "equal footing in the Union with the other states." But,
as we have seen, this theory of the matter is founded upon a total mis
apprehension of the relation of the national and gtate governments
to the subject and to one another. For the purposes of commerce,
and the exercise of the power of congress over that subject, every
navigable water in the Union which of itself, or by means of its con
nections, forms a continuous highway for interstate or foreign com
merce, is primarily the navigable water of the United States, over
which it has the same power for the purposes of 8ul1h commerce as
if it was. wholly in a territory or the District of Columbia. When
and how far congress will exercise this power is a question for its de
termination in each case, looking to the public convenience and gen
eral welfare. In the exercise of this, as in the case of other congres
sional powers, no such thing as uniformity of action is desirable or
attainable; and it is also to be cODsidered that what is lawful may
not always be expedient.

(3) That cODgress has no power, in the admission of a state into
the Union, to impose, by compact or otherwise, any limitation or re
striction on its. powers or rights as a state, under the constitution;
and therefore the act of 1859, admitting Oregon into the Union, so
far as it attempts to restrict ita power over the navigable waters
within its limits, is void and of no effect. But admitting the prem
ises, the conclusion does not follow. Although the grant of power to
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congress to admit new states into this Union (U. S. Const. art. 4,
§ 3) is unqualified, yet it is well established by the supreme court
that congress cannot admit a state upon any other than an equal
footing with the other states therein, and therefore cannot, as a consid.
eration of snch admission, make any valid compact or enactment
which shall deny to such state within its limits the municipal powers
common to the others. Pollard v. Hagan, 3 How. 233; Permoli v. New
Of'leans, Id. 609; Strader v. Graham, 10 How. 1;12. The act of 1859,
admitting Oregon into the Union, contains (section 4) four proposi.
tions to the people of Oregon concerning the public IftDds therein,
which, in consideration of a valuable grant of public land, they ac·
cepted by an act of the legislature of June 3, 1859. Or. Laws, 101.
But the admission of the state was not conditioned upon the accept.
ance of these propositions, and in fact preceded it. Nor did the state,
in accepting it, undertake to relinquish any power or right that be·
longed to it, as a state of the Union, unless it is the right to tax "non.
resident proprietors" higher than "residents." Therefore, this pore
tion of the act is valid, without reference to such acceptance, as a
congressional enactment respecting the disposition of the public lands
in Oregon. U. S. Const. art. 4, § 8; Pollard v Hagan, 3 How. 224.

But the clause in section 2 of the act of 1859, declaring the navi·
gable waters in Oregon to be "common highways," is no part of these
propositions, and does not even purport to derive its force or vital·
ity from this or any compact, but solely from the fact that it is an
act of congress, duly passed by it in pursuance of its power to regu
late commerce. The admission of the state and the enactment of the
regulation are simply coincident in point of time. The one was ad·
mitted unconditionally and the other enacted absolutely; and the
regulation might have been enacted on the day before or the day after
the admission, or at any time since as well as then. But even if it
had been made a condition of the admission of the state into the
Union that the people thereof should consent to this regulation, it
would nevertheless be valid, as an act of congress, because that body
bad the power to pass it without their consent. Their consent would
add nothing to its force or validity. In the leadi~ case on this
subject of Pollard v. Hagan, 8upra, the court say (page 229) of t~e

following declaration contained in the compact entered into between
the United States and Alabama, upon the admission of the latter into
the Union, "that all navigable waters within the said state shall for
ever remain public highways, free to the citizens of said state and
the United States, without any tax, duty, impost, or toll therefor, im
posed by the said state," (3 St. 492,) that it was nothing more than
a regulation of oommerce, and, as such, a valid and binding act of
congress, without reference to the supposed compact or the consent
of the people of Alabama.

(4) That the provision in section 2 of the act of 1859-"all the
navigable waters of said state [Oregon] shall be common highways

v.19,110.6-23
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and forever 'free, as well to the: tnhabitants of said state as to all
other citizens of the United States, without any tax, duty, impost,
or toll therefor"-was not intended, and should not be construed as
a restriction or limitation on the power of the state to impede and
obstruct the navigation of the Wallamet river at its pleasure, but
only on, its power to impose a toll upon any citizen of the United
States on account of such navigation. Thi,s clause bad its origin in
the fourth ot the articles of compael; of the ordinance of 1787, for the
government of the Northwest territory,in which it was provided that
"the navigable waters leading into the Mississippi and the St. Law
rence, and the carrying places between the same, shall be common
highways and forever free, as wellt\) the inhabitants of said territory
as to the citizens of the United States, and those of any other states
that may be admitted into the ,confederacy, without any tax, impost
or duty therefor;" and has been applied to the states admitted to the
Union since the formation of the constitution, and formed out of ter·
ritory other than that'include,d in the ordinance, it being generally
auppoaed, until a comparatively late day, that these articles of com·
pact, and particularly the clause in question, continued in force in
the states formed out of such territory, except so far as altered by
"common consent." Strader v.Grahum, 10 How. 97, McLEAN and
CATON, JJ.; Pulmer v. Com'rs C'l1ynhoglt Co. 3 McLean, 226; Colum
bus Ins. Co. v. Curtenius, 6 McLean, ~09. It is admitted that the
provision does proh~bit this state from imposing any tax or toll on
any citizen of th,e United St~~es on account of the navigation of the
river. But the authority of the national government to restrain the
state in this particular is no ,clearer than it is to prevent the state
from authorizing or causing obstructions to the navigation of the
river that may as effectually deprive the citizen of the United States
of its use as a highway as any tax or toll could.

Counsel for the plaintiff herein. contend that the words "common
highways forever free," taken in connection with the rest of the sen
tence, show that the paramount purpose of this legislation "was to
prevent any discriminat:on petween the citizens of the United States,"
in the imposition of tolls on account of the navigation of the river.
But there. is no ground for this construction, for plainly the clause does
not rest with the prohibition of discrimination in the imposition of
such tolls, but goes further, aIfdprohibits them altogether, as well in
the case of the citizens of the state as of the United States. But the
clause contains two distinct provisions-the one an absolute prohibi·
tion against the imposition of ;tolls for the navigation of the river, and
the other a declaration that the river shall remain a "common high
way" for the use of all the ,citizens of the United States. The two
t,hings are separate and distinct, and one is not to he considered the
mere adjunct or amplification 6f the other, because it is found in the
same sentence. The maxim, noscitur a sociis, does not apply. And
if either provision can be considere.d as subordinate to the other, it is
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the one against t;lIs.A highway is It public way upon which all per
sons have a right to pass; ,and a tmblic, riveris such a way, since'it
is open to all the king's subjects. Rap. & Law, Law Dict., "High-
way;" 2 Smith, Lead. Cas. 175. .

A declaration or act of the congress 'of the United States that a
navigable water thereof shall be a "common highway," imports, ex vi
te,rmini, that such water shall not be closed up or obstructed by dams,
booms, bridges, or otherwise, so as to materially impede or hinder the
navigation of the same. And being a highway, no toll can be charged
for travel thereon, except by consent of the sovereign power which de
clared and made it such,--the congress of the United States,--and they
have been forbidden it to be done. The plain purport and effect of
the statute is this: (1) The Wallamet river is de.clated and made a
"common highway" for the use of all the citizens of the United States;
and (2) it shall be a "free" highway, upon which no toll, tax, or im
post shall be charged. Being a "common" highway, itis open to all
citizens; and being also "{ree," it is open to them without toll or tax.
From these premises, the conclusion follows that any obstruction to
the navigation of this river, which materially impairs its use as a
"common highway," is contrary to the act of congress, and therefore
illegal, whether authorized by the legislature of the state or not. It
also follows that a case involving the question whether any btidge or
other structure is such an obstruction, is a case arising under a law
of the United States, and therefore within the jurisdiction of this
court. Act of 1875, (18 St. 470.) The court then had jurisdiction
to hear and decide the question whether this bridge is or would be
such an obstruction to the use of this highway as is forbidden by th~

act of congress. Whether it properly decided the question or not is
a matter depending upon the circumstances of the case as disclosed
by the evidence, and cannot be considered in this proceeding. The
way to determine that is by an appeal from the final decree in the
original case to the supreme court, where the whole question can be
considered on its merits. And in this connection it should be remem
bered that the court did not decide that the act of 1859 prohibited the
erection of any bridge across the Wallamet. It prohibits, of course,
the erection of a low, solid bridge,for that would be an impassable
barrier-a complete closing of the bighway. And it is equally cer
tain that it does not prohibit the erection of a high, suspension bridge'
under which vessels navigating the rivermightpass without hinderance
or delay. Neither does it prohibita low bridge, properly constructed
Nith a good and sufficient draw, through which vessels may pass
without unnecessary danger or delay-the commerce, size, and con·
dition of thetiver, as well as the state of the art of such bridge build
ing being taken into consideration. It is well known that all high
ways, whether of lImd or water, are subject to be crostled by other
highways. The commerce of the country cannot be conducted on
l?arallellines. But where and in what manner such croi:lsing shall
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be made 01' allowed depends largely upon the particular circumsta.nces
of each case. Hatch v. Wallamet I. B. Co,) supra.

But the court found upon the evidence that) all the circumstances
considered, the draw of the proposed bridge was altogether inade
quate; that it ought to be at least 150 feet wide on either side of the
pivot pier, as provided in the act of congress of June 23, 1874, (18
St. 281,) authorizing the Oregon & California Railway Company to
bridge the river at this place; and therefore it was a material as well
a's needless obstruction to the navigation of the river, causing dan
ger and delay to the passage of vess'61s thereon. Neither did the
court hold that such a bridge was even authorized by the act of the
legislature of October 18, 1878. That act requires not only that the
bridge shall have a draw of not less than 100 feet in width, but that
it shall be "so constructed and maintained as not to injuriously im
pede and obstruct the free navigation of said river) but so as to allow
the easy and reasonable passage of said vessels through said bridge.

Dpon this point the conclusion of the court was that the legisla
lature did not intend to declare that a draw of only 100 feet in width
is sufficient, or to authorize the construction of a bridge otherwise
than with a draw sufficient for the easy and safe passage of vessels,
whether that must be one or two hundred feet in width, but that if it
did, the act was invalid, because contrary to the act of congress,
which on this point is the supreme law of the land. Ha.tch v. Wallamet
I. B. Co., 8upra.

And in this connection the court is reminded by counsel for the
plaintiff herein "that it is a delicate duty for a court to declare an
act of the legislature invalid." Of course, the court will not do so
unless the conflict between it and the act of congress is plain. And
for this reason the act of the legislature is to be construed, if it rea
sonably can, so as to prevent such conflict, and make it harmonize
with supreme law. But really it is well to remember, in a case like
this, that the interested parties who prepare and procure the passage
of an act granting themselves Bome special privileg~ or franchise like
this are more responsible for it than the members of the legislature.
The average member, having no special interest in the matter, and
knowing little, if anything, about it, but seeing that the act contains
a plain provision that the bridge shall be built with a good and suffi
cient draw anyhow, with that understanding gives his consent to its
passage; and I think it ought to be so construed by the court. Con
sidered in this, its true light, the act is only a license to the corpora
tion named therein, or its assigns, to build a draw-bridge at this point,
subject to the act of congress of 1859; or, in other words, so as not
needlessly to impede or obstruct the navigation of the river, consid
ered as a "common highway." Beyond this the legislature could not
go, and it is not to be presumed that it so intended.

The decision in Escanaba Co. v. Chicago, supra, so much relied on
by the plaintiff herein, is not in conflict with these views. In a legal
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point of view, the case is not new, though it contains some whole
some suggestions upon the application of the law to the facts and cir
cumstances of that case, whioh are peouliar and altogether different
from this. A small bayou, called a river,with a current less than a mile
an hour, not a mile in length below its two branches, not exoeeding two
miles in length each, not naturally over 150 feet in width, and lying in
the heart of a great city, was deepened and widened so as to serve as
a canal or convenient water-way, whereon to move the lake boats from
the harbor in the lake outside, into which it drained,.to the docks and
warehouses along its banks. Over it there are a number of draw
bridges, erected by public authority, on which pass daily great num
bers of people, particularly in going to and returning from their busi
ness and employment in the morning and evening. Amer. Cyclo.
Chicago. The oity, by the authority of the sta~e, and with a view of
preventing the inconvenience resulting from the unregulated and con
flicting use of the bridges and the water-way, passed an ordinance re
quiring the draws to be closed for the benefit of the land travel for
one hour in the morning and evening, and limiting the period during
which a draw might be kept open for the passage of vessels to 10
minutes at anyone time. The suit did not involve the right to build
the bridges, nor the sufficiency of the draws. The right of the city
on both these points was taken for granted, and the only question
made and decided was whether, under the circumstances, this was a
reasonable regulation, one that did not needlessly obstruct the use of
the water-way, and the court, if I may be allowed to say so, very prop
erly and wisely held that it was. 'l'he case was· brought in the cir
cuit court of the United States upon the assumption that the provision
of the fourth article of compact of the ordinance of 1787, whereby the
navigable waters of the Northwest territory were declared "common
highways" was still in force in Illinois, and therefore the reasonable
ness of the city ordinance, when judged by this United' States law,
was 8. federal question, and the national courts had jurisdiction of
the case, and the decision was actually made upon this hypothesis.
But the learned justice who delivered the opinion of the court went
further, and said that by the admission of Illinois into the Union "on
an equal footing with the original states in all respects whatever, " the
ordinance ceased to have any effect within her limits, and thereiore
there was no law of the United States regulating the use of the nav
igable waters of the United States within the state of Illinois, and
therefore the latter was the judge of what was reasonable in the prem
ises.

The cases cited in support of this latter conclusion are Pollard v.
Hagan, 8 How. 212; Permoli v. New Orleans, ld. 589 j and Strader v.
Graham, 10 How. 82. By the first one, as we have seen, it was
simply held that congress cannot, by any compact or condition made
with or laid upon a Btate on her admission into the Union, restrain
or limit her municipal power as such state, but that, if the subject of
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the compact or condition is within- the power of oongress to enact OJ:
regulate, with<ilut the consent ,of the state,-as to declare that the
navigable:waters therein shall be "common highways, "-it is good as
a law. In Eermoli's Oasethe,court only held that so much of the
articles of compact as secured religious freedom to the inhabitants
of the territory of Orleans-the same having been specially extended
thereby congress-ceased to have any force or effect therein upon
the adJilissionof the territory into the Union as the state of Louisi
ana, because the Bubject of religious freedom in a state was beyond
the power of, congress, and exclusively within that of the state. In
Str<tder's Oaseit was decided on a 'writ of error to the supreme court
of Kentucky that the condition of a negro held, as a slave in that
state, and who had been allowed to visit Ohio, but afterwards re
turned, was, after such return and in said state, a question arising
Bolely under the laws 'of Kentucky, and therefore not within the juris
diction of the supreme .court. Bllt, in delivering the opinion of the
court, Mr. Chi~f Justice TANEY,referring to some sort of claim that
had been made in the argument that the provision in the articles of
compact of the!ordinance of 1787, prohibiting slavery in the North
west territory, of which Ohio was a part, had some bearing on the
question of the status of the negro, denied that it could have any
effect outside of such territory; and then took occasion further to say
that the ordinance was no longer in force, even in Ohio, where it had
been superseded by the organization and admission of the territory
into the Union as a state, and added that it had been so decided in
the cases of Permo.li v. New Orleans and Pollard v. Hagan, supra.
But this statement, though true generally, and in the light in which
the chief justice was considering the articles-that is, 80 far as they
trenched upon the municipal power of the state, or w~re inconsistent
with. its control over its domestic affairs,-was not otherwise accu
rate or correct. And for this reason both Justices McLEA:N and
CATRON, ,while assenting to the decision that the ordinance had no
application to the case, in any view of the matter, and that the court
had no jurisdiction to review the judgment of the Kentucky court,
protested against this diotum of the chief justice, the latter putting
his dissent especially on the navigation clause of the fourth article
of the compact, and saying:

"For thirty years, the state courts within the territory ceded by Virginia
have held this part of the fourth article to be in force and binding on them
respectively; and; I feel unwilling to disturb this wholesome course of de
cision, which is so conservative of the rights of others, in a case where the
fourth article is nowise involved, and when our opinion might be disre
garded by the state courts as obiter and a dictum uncalled for."

And as we have seen, the only question decided in Pe~m'oli'8Ca8e

was that the clause in the compact secnringreligious freedom to the
lllhabitants of the territory was necessarily superseded upon its admis
sion into the Union as a state. while it is admitted that the principle
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of this ruling would include all siniilar provisions in the. compact.
In Pollard v. Haga~,while it was held that a atate could, not be ham
pered or bound, in its admission into the Union, with conditions or
compacts that would limit or restrain its inunicipal power and right,
as compared with the other states therein; it was distinctly decided
that the clause in the ordinance, as applied to Alabama by the act of
congress oflvIarch 2, 1819, (3 St. 489,) authorizing the people of that
territory to form a constitution, declaring the navigable waters of the
future state "common highways, " was not such a condition, but a
valid law which congress had the power to enact, whether the waters
were witllin a state or territory. '

I, therefore, respectfully submit that the clause in the fourth article
of the compact in the ordinance of 1787, relating to the naviga
ble waters in the Northwes.t territory, having. been enacted by con
gress, (1 St. 50,) was a valid commercial regulation as to the navi
gable waters iii said territory or the states afterwards formed therein
until repealed by it, and therefore it is still ill force in Illinois. But
be this as it may, the decision does not totlch the question of the
validity or force and effect of the act of 1859. For on what possible
ground can it be claimed that the admission of Oregon .iritothe Union
set aside or superseded an otherwise valid clause in the very act of
admission, declaring the navigable waters of the future state "com
mon highways?"

This case, havinp; been heard before the circuit judge, and the de
cree under review having been made by him, I thought I ought not to
decide the matter without consulting,him. Accordingly, I submitted
this opinion to Judge SAWYER, with copies of the briefs of .counsel, and
he has authorized me to say that he concurs in it. '

There being, then, no error in the original decree, as it appears to
. this court, the demurrer to the bill of review must be sustained, and
the bill dismissed, and it is so ordered.

DUNDEE MORTGAGE, TRUST INVl!JSTMENT Co. 'V. SCHooL-DrsT. No.1,
MULTNOMAH Co., and others. ;.

(Oircuit Oourt, D. Ore,qon. Mar.ch 6,1884.)

1. MULTIPLICITY 011' SUITS.
Equity has jurisdiction to enjoin .the collection of a tax levied nnder an in

valid law, when necessary to prevent a qlultiplicity of suits.
2. BTATJ!l STATUTE INVOLVING FEDERAL QVESTIO~.. ...

In construing or determining the validity. of a state statute involving afed
eral question,the national courts are not bound by the decision of the state
court. ,

8. IMPAIRING THE OBLIGATION OF A CONTRACT, .,
At the date of the execntion of a note and mortgage,the law of the state re

quired the mortgaged premises to ·be asseased at their full cash value for taxa-
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tion, and afterwllrt13 an act was passed requiring the note and 'mortgage to be
assessed at its par value for taxation, and exempting so much of the land from
taxation; held that the latter act did not impair the obligation of the contract.
between the creditor and the debtor.

4. STATE J:'OWEH OF TAXATION.
The state has power, so long as it does not trench upon the constitution of

the United 6tates, to tax all persons, property, and business within its jurisdic
tion or reach; and whether any person, property, or business is so within its
jurisdiction is not a federal questiou, and must be determined by the state for
itself.

5. UNH'OHM AND EQUAL TAXATION.
An act of the legislature, providing for the taxation of mortgages as land,

which, in effect, exempts all such mortgages from such taxation upon land in
more than one county, violates section 1 of article 9 of the constitution of the
state, which requires that taxation shall be uniform, and imposed according
to its value, upon" all property" not specially exempted therefrom and is
therefore void and of no effect; and, semble, that such act is also a .. special"
one for" the assessment and collection of taxes," and therefore in violation of
subdivision 10 of section 23 of article 4 of the constitution of the state.

6. DUE PROCESS OF LAW.
The enforcement by the state of a tax levif'd under a void law is a depriva

tion of property without due process of law, contrary to section 1 of the four
teenth amendment to the constitution of the United States.

Suit to Enjoin the Collection of a. Tax.
William H. Effinger, Cha"rle8 B. Bellinger, and W. D. Fenton, for

plaintiff.
William B. Gilbert, H. Hurley, and Walter W. Thayer, for defend

ants.
DEADY, J. This is an application for a provisional injnnction on

the bill filed herein, on December 31, 1883, to restrain the defend
ants hereinafter-named, and others, from selling and disposing of sun
dry notes and mortgages belonging to the plaintiff, for the non-pay
ment of taxes levied thereon, in the district and counties where the
mortgaged premises are situate, under the provisions and by the au
thority of the act of the legislature of Oregon, entitled "An act to '
define the terms 'land' and 'real property' for the purposes of. taxa
tion, and to provide when the same shall be assessed and taxed," etc.,
approved October 26,1882. The defendants-the school distriot No.
1, and George C. Sears, the sheriff of Multnomah county-were duly
served with a subpama to answer, and an order to show cause why
the provisional injunction should not issue; and the defendant E. B.
Collard, the sheriff of Yamhill county, appeared and showed cause
against the application, without service. None of the other defend
ants were served with the subpama or order, or appeared.

From the bill it may be gathered that the plaintiff is a foreign cor
poration, duly incorporated under the laws of Great Britain, with its
"principal office at the burg of Dundee, Scotland." That for some
years it has been and now is carrying on in this state, and by the
permission thereof, the business of loaning money upon promissory
uotes secured by mortgage or real property therein, and payable in a
certain period of years, with lawful interest, at Dundee,-each of such
pates containing, in addition to the ordinary promise to pay, these
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words: "This note is given on an actual loan secured by a mortgage,
by the terms aud conditions of which this note is to be governed."
That the money thus loaned is obtained from residents of Great Britain
"on bonds or mortgage debentures" that entitle the holders thereof to
be paid out of the assets of the plaintiff, including these notes and
mortgages. That the plaintiff, as the successor and assignee of sundry
similar corporations heretofore organized in Dundee, and engaged in
the like business in Oregon, is the "owner and holder" of certain notes
and mortgages made and executed to said corporations for money
loaned in Oregon, and is also the "owner and holder" of certain other
notes and mortgages made and executed to itself for money.loaned
therein, amounting in the aggregate to two and a half millions of
dollars; upon all of which said "bond and debenture holders" have a
lien for the money advanced by them to the plaintiff and its said as
signors. That the said loans were all made before October 26, 1882,
except one in Marion county for the sum of $19,000, and that they
will become due and payable at periods varying from one to five years
hence. That the notes and mortgages aforesaid were made and ex
ecuted within this state, and afterwards transmitted to the "home
office, Dundee," where they are kept until the borrower desires to pay
the same, when they are returned here for that purpose. That the de
fendants, the school districts No.1 and No. 18, and the several coun
ties of which the other defendants are the sheriffs, respectively, have
assessed said notes and mortgages, under the act of 1882, aforesaid,
for taxation, within the respective districts and counties, so far as the
mortgaged premises are therein situate-said district No.1 having
assessed the same within its limits at $165,510, and levied a tax
thereon of $827.55; the county of Multnomah a~ $209,600, and levied
a tax thereon of $3,269.76; and the county of Yamhill at $ ,
and levied a tax thereon of $834..46. And said defendants have de
manded payment of the same, and are about "to coerce the payment"
thereof, by the sale of the notes and mortgages so assessed. And that
said assessment and levy are unlawful, because the act nnder which
they were made, and the defendants are proceeding, is void and of
no effect, for the reason that it is contrary to the constitution of the
United States, and the state; and that such debts and mortgages are
beyond the jurisdiction of the state.

From the affidavit of the defendant George C. Sears, filed at the
hearing, it appears that "several" of the notes and mortgages assigned
to the plaintiff and assessed for taxation in school-district No.1 and
the county of Multnomah "were made to William Reid, manager,"
and payable in the state of Oregon; that the corporations of whose
notes and mortgages the plaintiff has become the owner by assign
ment, as aforesaid, during all the time they did business in Ore
gon had a managing agent residing herein, and duly appointed
under the laws of Oregon, concerning foreign corporations doing
business here, (Or. Laws, p. 617, §§ 7,8;) and the plaintiff, during.
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the period it has done business here, has bad a like agent intbe
state, whose business, in eitherCllse, it was aadis to receive appli
cations for loans and ..make the same; that in the course of sucb
business such agents have retained in this state all money received
on said loans, whether' of principal or interest, and reloaned the
same herein; and that a "large proportion" df the mortgages, upon
which the collection of the tax is by this suit sought to be enjoined,
were made to secure loans of money so received and reloaned within
this state..

The act of 1882 provides that a mortgage, "whereby land or real
property, situate in no more than one county of this state, is made
security for. the payment of adebt, together with.such debt, shall, for
the purpose of assessment and taxation, be deemed and treated as
land or real property," (section 1,) and "shall be assessed and taxed
to the owner of such security and debt in the county, city, or district
in which the land or real property affected by such security is sit
uated;" and "the taxes so assel1sed and levied on such security and
debt shall be a lien thereon, and the debt, together with the security,
may be sold for the payment of any taxes due thereon, in the same
manner and with like effect that real property or land is sold for
the, payment of taxes." Section 2. The owner .of such mortgage,
"for the. purpose of aBBessment and taxation" sh'all "be deemed, to be
the pe:t;son to whom the security was given in the first instance," un
less the contrary appears on the record thereof; and "all assignments
and transfers of a debt" so secuNd shall, for the purposes aforesaid,
"be null and void," unless the .same "is made in writing upon the
margin of the record of the secnrity.;" and all mortgages "hereafter
executed, whereby land situated in more than one county in this state
is made security for the payment of a debt, shall be void." Se.ction
3. :For the purposes aforesaid, no payment on any debt so secured.
shall hereafter be considered by the assessor nnless indorsed, "on the
margin, of the record of such security;" and "the assessor shall assess
such 'debt and security for the full amount of such debt that appears
from the record of suchseoUl'ity to be owing," unless in his judgment
the property by which such debt is secured is not worth that amount,
in which .case he shall assess tbeRame "at th.eir real cash value." .
Section 4. A debt so secured on "property situated in no more than
one county in this state,' shall, for the purpose:> of taxation," be oon·
sidered "as indebtedness within this state," and the person owing th~

same may deduct the amount from his assessment as such indehted- .
ness." ;Section 8. No "writing which is the evidence of a debt,"
wholly or partly so assessed, "ahall be taxed for any purpose in this
state;" but suohdebt and "the instrument by which it is secured,
shall, fot the purposeo!. assessment and taxation," be deemed real
prc.per:ty, and "togetherbeasseB8ed:and taxed" as therein provided.
Section 10.' .
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Sections 5, 6, and 7 of the act relnts to the duties of the county
clerk in furnishing the assessor with a statement of the unsatisfied
mortgages on record in his office, and recording the assignments
of such mortgages and of all payments thereon.

The real purpose and intent of this act is not far to seek or hard to
find. And, first, it is not, as suggested in the brief of counsel for the
defendants, to tax the mortgagee's interest in the land to the mort- •
gagee and the remainder to the'mortgagor. But the purpose is to
tax the "debt" of the mortgagee and "the instrument by which it is
secured," and by deducting the amount theI'eol from the value of the
land so far exempt it from taxation. In other words, it is a scheme
to tax the deb~ of the mortgagee, and so far exempt the land of the
mortgagor; and not only this, but to tax the debt, not at the resi
dence of the creditor, but the debtor, in the county or district where
the mortgaged premises are situate. The debl and mortgage are not
the land, and not even a legislative act can make them so;' but they
are to be deemed and considered such, as a matter of. convenience,
for the purpose of assessment and taxation, and the collection of the
tax.

For many years prior to this act the law was such that a debt was
taxed, or supposed -to be, at ,the residence of the creditor, and the
debtor was allowed to deduct the amount thereof from his assess
ment, provided the debt was owing in the state, The result was that
the par value of the domestic indebtednAss of the country, being de
ducted from the value of the land, as appraised for taxation, about
one-third of its cash value, the value of lands left snbject to taxa
tion was very much reduced. In the rural districts, where the prin
cipal property is land, and borrowers are more numerous than lend
ers, the assossment rolls grew very light. The value of the land in
a county, as appraised for taxation, was largely swallowed up in ita
indebtedness, while this· was principally owned without its limits,
and if it paid taxes at all, did not do so in the county where it was
owing and secured, and had taken the place of the land. . As an illus
tration, take the case of a farmer in Linn county. He owns a farm
worth, in cash, $10/000. He borrows from some person or corpora
tion in Portland $5,000, and gives a mortgage upon his farm to secure
the payment of the same. The county assessor, chosen by himself
and neighbors for that special purpose, estimates the, cash value of
the farm, for the purpose of taxation, at· not exceeding $5,000, and,
it may be, at only $3,000. From this false valuation the farmer is
allowed to deduct his indebtedness at its par value,and thereby
escapes taxation. But the county gets no revenue from $10,000
worth of land situate within its limits. Getting in debt: becomes a
recognized mode of escaping taxation. To correct this. evil:the legis
lature, instead. of retracing the steps which led to it, by taking meas
ures to secure obedience to the law requiring each "parcel of land"
to be appraised for the purpose of taxation at· its "full cash value, II
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(Or. Laws, 754, § 29,) and to prevent the deduction of any indebted
ness from such valuation, concluded, in its wisdom, to go further in
the doubtful direction it was already traveling. And to this end it
passed this act to secure the taxation of the indebtedness deducted
from the valuation of the land in the county where the land lies, so
far, at least, as it was secured thereby. And, to make this rigbt of

. deduction uniform, it also allows the debtor to deduct his indebted
ness from the valuation of his land, if secured thereon, without ref
erence to the residence of the creditor, by declaring that such a debt
shall be deemed an "indebtedness within this state," and therefore
taxable in p"tace of the land, and in the county where the land is
situate.

Counsel fbr the plaintiff contends that this assessment and taxa
tion of its '.l(/~es and mortgages are illegal and void for the following
reasons: (1) The act 'of 1882, under which it is made, impairs the
obligation of the contract between the plaintiff and its debtors, by
which th<: latter were bound to pay the taxes on the land covered by
the mortgage; (2) the debts and mortgages of the plaintiff are in
fact and in contemplation of law existing and owned without the
limits of the state, as its residence is Dundee, and therefore beyond
the jurisdiction of the state either to assess, tax, or sell; (3) this as
sessment and taxation are contrary to the constitution of the state of
Oregon, which declares (article 9, § 1) that the "legislative assembly
shall provide by law for uniform and equal rate of assessment and
taxation, tond shall prescribe such regulations as shall secure a just
valuation for taxation of all property, both real and personal, except
ing such only for municipal, etc., purposes as may be specially ex
empted by law," and therefore void, becauso the act under which it
is made arbitrarily and unjustly -discriminates between debts and
mortgages on land in no more than one county, and those on land
on more than one county, and therefore does not provide for llo "uni
form" assessment of debts secured by mortgage or for "a justvall1
ationfor taxation of all property," but the contrary; and (4) that the
act of 1882 being void, the collection of the tax levied under it would
so far deprive the plaintiff of its property without due process of law,
contrary to the constitution of the United States. Fourteenth amend
ment, § 1.

The jurisdiction of the court on the ground of the diverse citizen
ship of the parties is admitted, and its power to grant the relief
Bought, on the ground of preventing a multiplicity of suits and irre
mediable injury, is tacitly conceded. In this respect the case falls
within the rule laid down by this court in Coul8on v. City of Portland,
1 Deady, 494. See, also, Pom. Eq. Jur. §§ 243-275. The validity
of the act is questioned in the bill upon other grounds than these, as
that it llnlawfully discriminates between secured and unsccured debts
evidenced by promissory notes, and that it was not passed in con
formity with the requirements of article 4, § 19, of the constitution
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of the state, concerning the reading of bills during their passage
through the legislature. But they were not pressed on the argument.

In Mumford v. Sewall, (Daily Oregonian, May 25, 1883,) the su
preme court of the state held that the act was duly passed, and that
the legislature has the power to authorize and require the taxation
of mortgages on real property in Oregon, irrespective of the residence
of the owner of the debt thereby secured, and that the act in no way
impairs the obligatio~ of the contract between the parties thereto:
but whether the state has power to tax such a debt when payable to
a non-resident was not decided. The national courts are not bound
by the judgment of a s~ate court, sustaining the validity of a state
statute, so far as a federal question is involved therein. LouisviUe
lt N. R. Go. v. Palmes, 3 Sup. Ct. Rep. 103, and cases there cited.
Therefore, the question of whether the act of 1882 impairs theobliga
tion of the contract between the plaintiff and the maker of any of
these notes and mortgages, is an open one in this court.

It does not distinctly appear from the bill how the alleged obliga
tion of the mortgagor to pay the taxes on the mortgaged premises
arose. The first impression is that he directly contracted with the
mortgagee to do so, but as no tlUch contract is set out, in either words
or substance, the inference is that none was made, and that the al
leged liability of the mortgagor to pay such taxes was simply owing
to the fact that, by the law as it stood when the loan was made, the
land was taxed as the property of the mortgagor, and the mortgage
was exempt. But, in any case, the act taxing the debt and mortgg,ge
of the plaintiff and exempting a corresponding value in the land from
taxation does not impair the obligation of the contract. The state
is no party to this contract; and its power of imposing and collecting
taxes upon persons, property, and business within its jurisdiction
cannot be affected or restrained by it. 'fme,the laws in force when
the mortgage is made, defining whitt constitutes a valid mortgage
and prescribing the remedy for its· enforcement, are to be regarded
as part of the contract; and any essential change in these, is so far
invalid as impairing the obligation of the contract. But a law im
posing taxes upon the subject of the contract or the property affected
by it, or exempting either therefrom, is no part of such contract;
and is so far within the power of the state to alter or repeal from
time to time as the public good or oonvenience may require.

It may be admitted that any provision in the mortgage itself or in
a contemporary statute, providing who, as between the parties thereto,
shall pay the taxes imposed by the stl.l.te on the mortgaged premisas,
or the debt or mortgage itself in lien thereof or qtherwise, is beyond
the power of the state to alter or modify to the prejudice of either
party. To do so would impair the obligation of the contract. But
when alid to what extent taxes shall be levied is a question for the
state to decide. Parties interested in property liable to taxation
may contract, as between themselves, on whom the burden of such
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taxation shall ulti~atelyfall, but they cannot by Buch means limit .
or control the power of the state i~ placing or apportioning this bur
den in the first instance, nor in. enforcing its payment or collection
accordingly.

. .The liability of the mortgagor to pay taxes on the mortgaged prem
iSE;ls at the time of the execution of the mortgage was primarily to the

,state. It arose out of a law of the state, and not the contract with
the plaintiff ; and might thereafter· be modified or discharged by the
authority of the same, without any reference to the agreement or
wishes of the- parties. As a means of protecting himself against the
delinquency of the mortgagor in this respect, the statute in force
since 1854 (Or. Laws, p. 770, § 105) expressly provides that the mort
gagee may pay any delinquent tax on the mortgaged premises, and
add the amount to his mortgage,· and enforce the collection of the
same as a part thereof.. But whether this provision, or an express
.agreement to the same effect, shou~d be construed to include taxes
levied under a subsequent statute on the debt 01' mortgage itself, 01'

both of them, in place of the land, or so much of its value as being
within the equity of the statute or contract, is a judicial question be
tween the parties to the mortgage, and one over which the state has
no legisla~iv~ control. And if it should be determined in the nega
tive it would only add another to the many instances in which stat
utes arid contracts made in conteD;lplation of futur~ events have not
been found proad or full enough to comprehend and provide for all
the changes and contingencies that may occur in the course of time
in human affairs. But it ia to be understood that the contract by
which the parties to a loan or mortgage may provide between them
selves, for the payment of taxes imposed thereon 'Oli thereabout, is

. otherwise lawful when made. Neither is it material in this connec
tion that the holders of the mortgage debentures issued by the plain
tiff in S.cotland, and upon which it obtained the money loaned on
these notes and mortgages, may be inconvenienced or even injured by
the enforcement of this tax in the mode prescribed, or that ljuch notes
may theJ;eby lose their negotiabiHty. The act is not responsible for
the inconveniencies which may result from disobedience to it. The
restriction placed upon the negotiability of tLe notes by the act is only
for the purpose of taxation, and can be of no inconvenience to any
one except in a case of delinquency, and then the blame must rest on
the delinquent. Nor is it material, if true, that the plaintiff may not
be able to pay these debenture holders the rate of interest on their
money that it expected or agreed to, because of the imposition of
this t",x. .If the power of .the .state to levy taxes was in any way lim
ited .or restrained by the fact that its exercise might hinder or pre
vent anyone from performing his contract with another, it would be
useless. If A. rents a mill of a., and afterwards becomes unable to
pay.tlie'rent on account of a tax which the state ilnpoBes on his busi
ness, it cannot be adlXlitted for a.1.Uomen,t that tlw act imposing this
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otherwise valid tax is void, on the ground that it impairs'theobliga.
tion of its contract to pay the rent. It may have impaired his ability
or means of performing his contract, and so might a fire or flood,
but the obligation to perform the contract would be untouched in
either case.

But I suspect the truth about this complaint is that, after the pay.
ment of this tax in addition to the interest due the debenture holders,
the profits accruing to the plaintiff are just so much diminished; but
that may happen to anyone who loans money in a country where
mortgages are taxable or liable to become so. Whether these notes
and mortgages are within the jurisdiction of the state, for the pur
pose of taxation, is a question in this case,' but not, as I understand,
a federal one. There is no provision in the constitution or laws of
the United States that can be invoked ,to prevent the state from tax
ing any property on the ground that it is not within its jurisdiction.
The power of a state to levy and collect taxes is not directly limited
or restrained by the national constitut,ion, except in the case of duties
on "imports and exports" and "tonnage." U. S. Const.art. 1, § 10.
In a few other cases it is so restrained, incidentally and by implica
tion, as that the obligation of flo contract shall not thereby be im·
paired, or that the powers of the national government, or the agencies
by which they are oxercised, shall not be hindered or interfered with.
Railroad 'l'ax Case, 8 Sawy., 250: [So C. 13 FED. REP. 722.]' All
other limitations upon this sovereign power must be found either in
the constitution of the state or the wisdom and JUBtice of the legis!a
tnre and people. So long as 8i state does not intrpnch on the can·
stitution of the United States, it may tax anything within its reach,
anything it can lay its hands on, and subject to its power. Kirtland
V. Hotchkiss, 100 U. S. 498. It follows that this conrt, in deciding
this question of the taxability of these subjects by the state, will be
governed by the decisions of the supreme court of the state. In Pop
pleton v. Yamhill Co. 8 01'.341, it was held that notes and mortgages
are personal propArty, und, as such, subject to aS8essrnent andtaxa~
tion. In JUumjord v. Sewall, supra, as we have seen, the colirt held
that a mortgage upon real property in this state i~ taxable by the
state without reference to the domicile of the owner, or the situs of
the debt or note secured thereby. And this conclusion is accepted by
this court as the law of this case. Nor do I wish to be understood as
having any doubt about the soundness of the decision.

A mortgage upon real property in this state, whether considered
as a conveyance of the same, giving the creditor an inter43st in or:
right to the same, or merely a contract giving him a lien thereon for
his debt and the power to enforce the payment thereof by the sale of
the premises, is a contract affecting real property in the state and
dependent for its existence, maintenance, and enforcement upon the
laws.and tribunals thereof, and may be taxed here as any othe~ in..
forest in.. right to, or power over land. And the mere fact .that the
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instrument has been sent out of the state for the time being, for the
purpose of avoiding taxation thereon or otherwise, is immaterial.
But the right to tax the mortgage may not give the state any direct
power over the debt, when the same is actually held without the lim
its of the state. But indirectly it does. A sale of the mortgage,
although it would not carry with it the debt, would separate them,
and leave the latter without any security. A purchaser of the mort
gaged premises from the mortgagor, who has or may purchase the
mortgage when sold for taxes, would thus unite in himself the inter
est of both mortgagor and mortgagee, and hold the property dis
charged from the debt.

But counsel for the defendants cla.im'that these debts are actually
w',thin the jurisdiction of the state for the purposes of taxation, on
the ground that the plaintiff and ita assignors in the transaction of
their business here, out of which these notes and mortgages arose,
maintained an agent in the state under the foreign corporation act.
Or. Laws, p. 617, §§ 7, 8. As to any of the foreign corporations re
quired by that act to appoint an agent to represent it within the
state, before doing business here, it is clear to my mind that, as to
such business, and for the purposes of taxation, it is a domestic cor
poration, baving a residence within the sta,te. But in the case of
Oregon & JJla8h. T. & I. 00. v. Rathbun, 5 Sawy. 32, this court held
that a foreign corporation engaged in loaning its own money in this
state was not within the purview of the act, as limited by its title, and
therefore not required to appoint such agent before doing business
here. But admitting that the plaintiff was not required, while doing
business in Oregon, to appoint and keep an agent here under the for
eign corporation act, nevertheless it appears to be a fact that the
business out of which these notes and mortgages arose was done here
through an agent, resident in Oregon. The money of the plaintiff
was sent here to be loaned by this agent upon applications made and
accepted here. And although the notes were made payable to the
plaintiff in Dundee, and with the mortgages sent there for safe keep
ing, they are and have been returned here for payment, and the money
received on then'l reloaned here. It is altogether probable that the
otherwise useless ceremony of making these notes payable in Dundee,
and sending them there for custody until their maturity, and then re
turning them here for payment aud collection, is a mere shift to avoid
taxation thereon in Oregon. In fact, it appears that the money was
loaned in Oregon and the notes made here, with the understanding
between the parties that, whatever their tenor, they should be paid
and payable here. If the plaintiff was actually engaged in loaning
money in Dundee, and a resident of Oregon should go or send there
and procure a loan from it and give his note therefor. the case would
be a different one, although the note was secured by a mortgage on
real property in Oregon. But it is plain to be seen that that is not
this case, and that the plaintiff could never have done this volume of
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business here in that way. Therefore, availing itself of the comit,
of the state, it comes here, in the person of its authorized agent, with
its money, loans and reloans it, and is, so far, I think, a resident here
for the purposes of taxation.

The maxim so much relied on by the plaintiffs-that personal prop
erty follows the person of the owner-is but a legal fiction, invented
for useful purposes, and must yield whenever the purposes of con
venience or justice make it necessary to ascertain the fact concern
ing the situs of such property. In cases of attachment and fpr pur
poses of taxation it is constantly disregarded, as the following cases
will show: Catlin v. Hull, 21 Vt. 15Bj People v. Com'rs a/Taxes, 28
N. Y. 225; People v. Home Ins. Co. 29 Cal. 533; Green v. Van Bus
kirk, 7 Wall. 150. And the case of State Tax on Foreign-held
Bonds, 15 Wall. 800, cited and also much relied on by counsel for
the plaintiff, only decides that a state law which comes between the
foreign lender and the local borrower, and compels the latter to pay
a portion of the interest due the former on his debt, as taxes to the
state, is void because it impairs the obligation of the contract between
the parties. And this same ruling could as well have been made on
this ground if the parties had both been citizens of the state seeking
to impose the tax. The case was before the court on a writ of error
to the judgment of the supreme court of the state of Pennsylvania,
and this was the only federal question in the case, and therefore the
only one determined by it. But on the question of uniformity I con
fess I am unable to find any ground on which this act can be hur
monized with the constitution of the state and upheld as a valid law.
It is expressly confined to mortgages on land in only one county, and
thereby admits what was conceded on the argument. and what the
court may judicially know, that there are mortgages in this state on
land in more than one county. Section 1 of article 9 of the consti
tution of the state, already referred to, not only requires the legisla
tive assembly to "provide by law for uniform and equal ,rate of as
sessment and taxation," but also to "prescribe sllch regulations"
make such laws-lias shall secure a just valuation for taxation of
all prope1'ty, both real and personal, excepting such only for municipal,
educational, etc., purposes as may be specially excepted by law."
And section 32 of article 1 declares that all taxation shall be equal
and uniform."

The rule on this subject prescribed by the constitution is manda
tory, and the legislature in exercising the power of taxation must
conform its action thereto. But the constitution must have a rea
sonable and practical construction in this respect. It does not re
quire that a law on this subject shall have mathematical precision or
secure in practice absolute equality and uniformity. But it must at
least appear to have been enacted with a view to uniformity, and
must contain provisions reasonably calculated to secure that end in
practice. But when an act not only fails to secure uniform taxation.

v.19,no.6-24



870 FEDERALl~EPORTER.

but upon its face appears to have been passed witha Mntrary intent,
there can be no question of its invalidity. For instance, no one
would claim ·that an act taxing m6rtgages in all the counties of the
state, excepting Yamhill, or one taxing mortgages in aU the counties
of the state except those in the Wallamet valley, was intended or cal
culated to produce "uniform" taxation, or to secure I'll. just valuation
for taxation" of "all property" not exempt therefrom by the 90nstitu
tion.

Now, there is no difference in principle between such an act and
the one under consideration, and very little in the circumstances.
The latter taxes mortgages on land in no more than one county and
exempts those on land in more than one county. The mortgage
taxed and, the mortgage not taxed,and the property affected by them,
are in all essentials the same. The only difference between them is
the purely adventitious and immaterial one, that in the one case the
land is all in one county, and in the other is in two or more, as in the
case of the railway mortgages. Without admitting that there can be
any classification of mortgages for taxation, under ·the constitution of
the state, so as to produce a difference in the burden imposed on
them or the cost or convenience of discharging it, there is no ground
to say that this discrimination between one and two county mort
gages is the result of a bonafide or other attempt to so classify mort
gages for the purpose of taxation. Classification for the purpose of
state taxation cannot be arbitrarily made, as by mere reference to
the county in which the property is situated. For' sllch purpose a
mortgage upon an acre oiland in Polk county is not distinguishable
from one on an acre of land in Benton county; and a law providing for
the assessment and taxation of one and not' the other is wanting in the
uniformity required by the constitution, and therefore void. This
conclusion cannot be made plainer by argument. If the injunctions
of the constitution in this respect :mean anything, they certainly pro
hibit this kind of unequal and discriminating legislation on the sub
ject of taxation.

This being a suit between a foreign corporation and citizens of this
state, the court has jurisdiction of the controversy on account of the
citizenship of the parties, whether a federal question is involved in
the controversy or not. The defendants are intending and attempt
ing to sell and dispose of the notes and mortgages of the plaintiff re
spectively assessed by them for the non-payment of an illegal tax;
and this being repeated from year to year until the n;laturityand pay
ment of the notes, the plaintiff may be compelled to maintain a cor
responding number of actions at law to recover the amounts so col
Iected,to prevent and avoidwnich an injunction will be allowed.
Pom. Eq. JuI'. §§ 243-275. But the act under which the defendants
are proMeding to dispose of the plaintiff's property for taxes, being
void, such disposition constitutes a violation of section 1 of the four
teenth amendment to the constitution of the United States, which for-
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bids a state '~to deprive any person of life, liberty, or property with
'out due process of law," and therefore this court has jurisdiction of
,the case, as one arising under said constitution, without reference to
the citizenship of the parties thereto. If the defendants, acting for
and in the. name of the state, are allowed to take the plaintiff's prop
erty for tax€lf;l assessed under a void law, the state wouldthe,reby de
prive the plaintiff of such property "without due process of law, con
trary to the constitution of the United States. Railroad Tax Case,
8 Sawy. 251., 281; [S ..C. 13 FED. REP. 722.]

The constitution of the state (article 4, § 23, sub. 10) also prohib
its the passage of "special or local law • • • for the assessment
and collection of taxes for state, county, township or road purposes."
In Manning v. Klippel, 9. Or. 367, it was held that an act providing
for the compensation of the sheriffs and clerks of 14. out of the 23
counties of the state was a "local" law for the assessment and collec
tion of taxes for county purposes, and therefore within this prohibi
tion and void. The terms "special" and "local!' are not always con
vertible, though the former may include. the latter. A special act is
one that comes short of being general. The latter comprehends the
genus while the former is confined to the species. In Holland's Ca.se,
4 Coke, 16a, cited in Smith, Comm. § 798, it is said, by way of illus
tration: "Spirituality is genus; bishopric, deanery, etc., are specie!J;"
and the author adds: "Hence, acts which concern the whole spiritu
ality in general are general acts. • • • A statute concerning
leases made by bishops is a special act, because it concerns the bish
ops only, who are, but a species ofthe spirituality. • • ."

An act providing for the assessment of mortgages generally is, so
far, a general act. It comprehends the gtJ'nU8. But an act providing
for the assessment of all mortgage!:! for sums exceeding $500; or not
payable within one year from the, date'. of their exe~ution.is special.
It, comprehE'nds only a species of mortgages. So an act providing
for the assessment of mortg~ges(ln, w09.d 'lands, plow lands, or
river lands is special; and, in my judgment, an act that taxes mort·
gages on land in no more than one county, to the exclusion of those
on land in more than one, is in the same category. It does not com·
prehend the genus, mort,gages, but only the species, one·county mort
gages. Without imputing to the legislature that passed this act any
other purpose in making this discl'imination between' orie and two
county mortgage!:!, than a desire to avoid the supposed inconvenience
of, applying it to the latter, it is well to remember that' special legis·
lation in the imposition of 'taxes is sure,,if unrestraiued, to run into
partiality, oppression, and injustice. To prevent this' evil this inhibi·
tion against special legislation was placed in the c~m8titlition. It is
not material to the decision of this applic~tion nor the,ca.se, except
as to the loan in Marion county, to ascertain how far,.if at all, this
act is prospectively valid. 'It· forbids anymore tWd-county mort·
gages being made, but it cannot, nor does not, att.e~pt ~o ,annihilate _
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or strike out of existence those made before its passage. Admitting
that the legislature caunot discriminate between mortgages on the
ground of the locality of the property affected by them, it follows that
so long as there are any two-county mortgages in existence in the
state, an act taxing only one-county mortgages is open to the objec
tion of want of uniformity. In reaching this conclusion concerning
the validity of this act, I have not been unmindful of the responsi
bilityof declaring an act of the legislature void. But, as was said by
this court under similar circumstances, (Oreg.on et Wash. T. et I. 00.
v. Rathbun, 5 Sawy. 38,) "In a plain case like this, it is as much the
duty of the court to declare the act of the legislature invalid as to re
form or set aside a contract for mistake or fraud. In so doing, it
but upholds and obeys the supreme law,-the constitution,-to which
both courts and legislatures are bound to conform their conduct."

Let the injunction issue as prayed for; the plaintiff first giving a
bond with sufficient surety, to be approved by the master of this court,
in a sum equal to the tax in question and 20 per centum thereon,
conditioned that the plaintiff will pay all damages which the defend
ants or either of them may sustain by reason of such injunction, if
the same shall be held wrongful, to be ascertained by a. reference or
otherwise. as this court may direct.

Due pro~ess of law, Oounty of Santa Olara v. Southern Pac. R. 00. 18
FED. REP. 385, and note, 449; Rail1'oad Tax Oases, 13 FED. REP. 722, and
note, 783; obligation of contract, Sawyer v. Parish of Ooncordta, 12 FED.
u,EP. 754, and note, 761; state power of taxation and equality and uniform
ity, Railroad Tax Oases, 13 FED. REP. 722, and note, 785;. In re Watson, 15
FED. REP. 511, and note, 514; State of Indiana v. Pullman Palace Oar 00.
16 FED. REP. 193, and note, 201; Oounty ofSanta Olara v. Southern Pac. R.
00. 18 FED. llEP. 385, and note, 445; restraining collection of tax, Second
Nat. Bank v. Oaldwell, 13 FED. REP. 429, and note, 434; taxation of national
bank shares, Second, Nat. Bank v.Oaldwell, 13 FED. REP. 429, and note.
433; Ewchang6 Nat. Bank v. Miller, i,rifra.and note.-rED.

EXOHANGE NATIONAL BANK V. MILLER, County Treasurer. etc.

(Cirouit Oourt, 8. D. Ohio, W. D. February 7,1884.)

1. 'l'AXATION-NATIONAL BANK SHARES-INEQUALITIES IN VALUATION.
Inequalities in the valuation of property for taxation, under the constitution

and laws of a state requiring that all property shall be taxed upon its value
by a uniform rule, afford no ground for relief, unless it be made to appear that
such inequalities result not merely from error in judgment on the part of the
aSdessing officer, but it must appear also that there was an intentional discrim.
ination. The same rule applies to the valuation of shares in national banks

1 Reported by J. C. Harper, Esq., of the Cincinnati bar.
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for taxation, where it appears that they were artuallyassessed at a greater rate
than other moneyed rapital in thl.' hands of individual tax·payers of the state.
Intentional discrimination may be established by proof of inequalities so gross
as to lead the court to the conclusion that they were designed. But the facts
do not warrant such conclusion in this case.

2. UoRPonATIONs-l:lHARES ARE PROPERTY DISTINCT FROM: THE PROPERTY OF TIDIl
(JORPORATION.

Shares in the capital stock of corporations in Ohio are not necessarily to be
treated or regarded as portions of the capital of the corporation. They are
property of the shareholders, distinct and separate from the property of the
corporation itself.

8. TAXATION OF NATIONAL BANK SHARlts-TRUE MONEY VALUE.
Under the constitution and laws of this state, and also under the law of con·

gress authorizing taxation on share!! in national bunks, they may be taxed at
their true money vahle.

4. SAME-UNITED l:lTATES BO)lDS AND OTHER NON-TAXABLE SECURITIES NOT DE
DUCTED,

A statutory rule fixing such value, which does not permit a deduction th~~e

from for the amount of United States bonds or other non-taxable securities
held by the bank, is not in conflict with the constitution of Ohio, nor with the
law of congress authorizin~ taxation on such shares.

5. SAME-OHIO-SUCH NON-TAXABLE SECURlTIES DEDUCTED FROM: RETURNS OF
l1U}IVIDUAL BANKERS, BUT NOT FROM: THOSE OF NATIONAL BANKS.. .

The elimination from the returns made b.y uniucorporated banks and indi
vidual bankers to the assessing officers, withm the state of Ohio, of all United
Statl's bonds and other non-taxable securities held or owned by sucqbank or
banker, is not a deduction nor a discrimiDf~tion in favor of such bank or banker
and against the holder and owner of shares in national banks, although such
shares are valued for taxation without such deduction for the non-taxable se·
curities held lind owned by the bank.

6. SAME-"OTHER MONEYED CAPITAL" MEANS TAXABLE MONEYED CAPITAL.
"Other moneyed capital," in section 5219, Rev. St., refers to other'talllable

moneyed capital, anrl the valuation of' shares in national banks for taxation is
not, within the meaning of that section, at a greater rate than the assessment
of other moneyed capital, unless such othcr moneyed capital be subject or liable
to taxation.

In Chancery.
Perry <f Jenney, Stallo, Kittredge If Wilb.1I, and Harrison If Olds, for

complainant.,
Foraker rf Black and O. J. Oosgrove, Co. 801., for defendant.
Before BAXTER and SAGE, JJ.
SAGE, J. Tl).e tax from which the complainant prays to be.relieved

was assessed on the duplicate of 1882, under the following sections
of the Revised Statutes of Ohio:

"Sec. 2765. The cashier of each incorporated bank shall make out and re
turn to the auditor of the county in 'Yhich it is located, between the first and
second Monday of May, annually, a report in duplicate, under oath,exbibit
ing, in detail, and under appropriate heads, the resources and, liabilities of
such bank at the close of business on the Wednesday next preceding s,aid sec
ond Monday, together with a full statement of the names and residences of
the stockholders therein, with the number of shares held by each, and the par
value of each share.

"Sec, 2766. Upon receiving such report, the auditor shall fix the total value
of the shares of such bank according t.() their true value in money, and de
duct frOm the aggregate sum so found the valu!! of the real es~te included
in the statement of resources as the same stands on t':te duplicate; and when
Ine bank is located in any city of the first or second class, he shall thereupon
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make out and transmit to the city. board of equalization, otherwise to tile
conntyboard of equalization, a copy of the report so made by the cashier, to
gethel' with the Taluation of such shares as so fixed by the auditor."

The complainant contests the validity of the tax on the general
ground that its shares are assessed at a higher rate than other
moneyed capital in the hands of individual citizens, specifying (1)
that the shares are valued too high, compared with other property
on the tax duplicate; and (2) that the assets of the complainant
consist, in part, of United States bonds, not subject to taxation, but
included in the valuation made by the auditor and placed on the
duplicate.

In support of the first objection the complainant has introduced
testimony relating to a meeting Of decennial assessors from all parts
of the state, held at Columbus in 1880, preparatory to the apprais
ing of real estate, at which meeting, according to the testimony of
two witnesses, the conclusion or general understanding was that
real estate should be assessed at two-thirds to three-fourths of its
value, and that by that rate the assessment would represent the true
cash value in money, taking into consideration "that real estate is
almost. 81ways sold on long terms, and the losses occurring thereby."
A third witness testifies that he was present, but that to the best of
his recollection no rate waH fully agreed upon. One witness states
that the meeting was quite large, but how many assessors attended,
or how many localities were represented, does not appear, nor does
it appear that assessors were guided in their valuations by the action
of the meeting, in opposition to their own judgment of the money
value of the property by them appraised. There is testimony also
that the object of the meeting was to make the assessments of real
estate uniform. And whether two-thirds to three-fourths of what is
spoken of by witnesses as the value of real estate sold upon pay
payments-part in cash ·and part on time-would be what is spoken
of as its true cash value in money, does not appear. There is testi
mony tending to show great inequalities in the valuation for taxation
of real and personal property, including shares in national banks,
but in no instance do.es a witness testify that any assessor has been
governed in making an assessment by any other rule than his judg
ment of the true money value of. the property assessed.

It is contended for the complainant that this testimony brings the
case within the rule of PeltU'n v.' Nat. Bank, 101 U. S. 143, and
Oummings v. Nat. Bank, 101 U. S. 153. That is not our view. In
Pelton V. Nat. Bank it was held that the systematic and intentional
valuation of all other moneyed capital by the taxing officers far below
its full value, while shares of national banks were assessed at their
full value, was a violation of the. act of congress which prescribes the
rule by which they were to be taxed by the state. In that case the
court found that the valuation' of national bank shares was inten
tionally higher than the valuation of other personal property, and. .
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that 'this disc~imination was neither an accident, ora tniatake, but a
principle deliberately adopted in the valuation of all shares in na
tionalbanks, and applied without exception; and therefore the'decree
below in favor of the complainant was fiffirmed. 'In Cummings v.
Nat. Bank, the supreme court found that the assessors of real prop
etty, the assessors of personal property, and the auditor of Lucas
county, Ohio, concurred in establishing a rule of valuation by which
real and personal property, except money. was assessed at one-third,
and money or invested capital at ·six-tenths, of its actual value, and
that the assessments on shares ofincorporatedbanks, as returned by
the state board of equalization for taxation to the auditor of Lucas
county, were fully equal to their selling price and to their true value
in money, and the decree enjoining the collection of the excessive tax
was affirmed.

No such state of facts is shown in the case now before this court.
It is true, as shown by the testimony, that, although the shares of the
complainant were valued for taxation at but 86.7+ per cent. of their
true value in money, they were valued higher than other persoJial
property, but the error or inequality is not shown to arise otherwise
than from a mistake in judgment on the part of the assessing offi
cials. It would, perhaps, be more exact to say that the judgment of
the assessors, in their official valuation; differs from the judgment of
witnesses in their unofficial valuation, as expressed in their testimony.
'fhe differences are no greater than frequently arise between witnesses
in cases on trial on questions ofvalue. And there is no certain stand
ard by which the court can determine which is correct. Valuations,
excepting of money and of standard marketable articles, are, at best,
uncertain. The influences which affeot' salable values are various
and often complicated. Much depends upon who is the owner or
vendor, as well as upon who is the purchaser. The shrinkage in the
value or'estates result in many instances largely from the considera
tion that the salable value imparted by the fact of the ownership of
the deceased is gone. A thol1sand influences, tangible and intangi
ble, so affect the salable value of property, real and personal, in the
city and in'the country, as to make its tr~e valuation a work of ex
ceeding difficulty, and it is not to be wondered at, rior is it a circum
stance of itself warranting an appeal to a court of ohancery, that
there are great inequalities in valuations for taxation. To correct
these the state has provided for appeals to appropriate tribunals,
whose duty it is to equalize valuations and the burden of taxation.
When these are exhausted all that can be done, practioally, is done,
excepting in calles of intentional discrimination.

We are of opinion that the rule laid down in Nat. Bankv. Kim
ball, !()3 U. S. 732, applies here. There it was held that no case
for relief is made by averring that the assessments are unequal and
partial, and that some other propertyil3rated for taxable purposes
1tt less than one-half of its cash value, unless it is further' averred

-----------
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that the officers appointed to make assessments combine together
and establish a rule or principle of valuation, the necessary result of
which is to tax one species of property higher than others, and
higher than the average rate. It has been held, and, we think, cor
rectly, that inequalities in valuation may be so great as to author
ize the court to conclude that they are the result of intention, but we
do not think that the testimony warrants such conclusion in this
case.

To the same effect as Nat. Bank v. Kimball is Wa.goner v. Loomis, 37
Ohio St. 571, where it was decided that inequalities in valuations, made
under a valid law, of property for taxation, do not constitute grounds
for enjoining the tax, in the absence of fraudulent discriminations by
the agents and officers making such valuations, and that a petition for
such injunction, which shows that the plaintiff's property was valued
at only 80 per cent. of its true value in money, while other property
in the county was valued at only 40 per cent. of its value, and avers
that such valuations were unequal, unjust, and illegal, is insufficient.

2. Is the assessment invalid for the reason that the assets of the
complainant consisted in part of United States bonds, not subject to
taxation, but included in the valuation made by the auditor, and
placed on the duplicate? The legislature, in providing for the tax
ation of shares in national banks, is subject to two classes of re
strictions: First, those imposed by congress, and contained in sec
tion 5219, Bev. St..; and, second, those imposed by the constitution of
the state of Ohio. If the act under which the assessment was made
exceeds any of these restrictions it is invalid, at least to the extent of
the excess. The valuation of shares in national banks, under sec
tions 2765 and 2766, Rev. St. Ohio, quoted above, is fixed by deduct
ing from the resources of the bank, its liabilities, and also the value of
the real estate, included in ~he statement of resources, as the same
stands on the duplicate. These are the only deductions.

It is urged on behalf of the complainant, that, by the constitution
and statutes of Ohio, taxation is limited to tangible property, subject
to ownership, and capable of definite money valuations, and that COt

porate franchises are not recognized as subjects of taxation. To these
propositions, as stated, we agree, and, in our opinion, they are recog
nized by the legislature of Ohio in providing, by the law already re
ferred to, for the taxation of shares in national banks. Nothing is
taken into account, in the valuation of the shares for taxation, but
the tangible property of the bank. From the sum of its resources is
deducted the sum of its liabilities, and the assessed value of its real
estate. The remainder is divided by the total number of shares, and
the quotient is the amount which the law fixes as the taxable value
of each share. •

It is also urged that the taxable property of corporations in Ohio is
taxed on valuation, like the property of individuals, and not otherwise,
and that shares in any corporation are considered and treated as
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"portions" of the taxable property of the corporation, and not other
wise, and are not required to be listed by the owner when the prop
erty of the corporation is listed. The oonstitution of Ohio deolares
that the property of corporations shall be subject to taxation the same
as the property .of individuals, (art. 13, § 4,) and the law (Rev. St.
Ohio, § 2746) exempts from taxation the shares of the oapital stock of
any oompany, the capital stook of whioh is taxed in the name of such
company. If the taxation of the property of the corporation be re
garded as indireot taxation of the shares, it is, perhaps, true that the
shares are considered and treated as "portions" of the taxable prop
erty of the corporation, but the direot and proper view is that the
property of the corporation, in the case stated, is taxed, and the shares
are exempt. In cases where the property of the corporation is not
taxed we do not agree that the shares aTe considered and treated as
"portions" of the taxable property ofthe oorporation.

By seotion 2736 of the Revised Statutes of Ohio each person list
ing property is required to include in his statement all investments
in bonds, stooks, joint-stock companies, etc., in his possession. Sec
tion 2737 provides that such statement shall truly and di8tinctly set
forth the amount of all moneys invested in bonds, stooks, joint-stock
companies, etc., and section 2739 provides that investments in bonds,
stocks, and joint-stock oompanies shall be valued at the true value
thereof in money. These seotions prescribe the standard for the valu
ation of shares for taxation. It is their true value in money, and not
the proportion which they bear to the taxable property of the corpo
ration. If the property of the corporation is taxed, the shares are
exempt. But congress does not authorize the property of national
banks, excepting their real estate, to be taxed, and it cannot be taxed
without authority from oongress. It does permit the taxation of shares
as the property of their owners or holders. And one of the points
decided by the supreme court of Ohio, in Frazer v. Siebern, 16 Ohio
St. 614, is that shares in national banks liable to taxation in the state
of Ohio "are to be understood as the individual property or choses of
the stockholders, as contradistinguished from aliquot parts of the
capital and property of the bank, and as such may be taxed at theirfull
value, without deduction for the franchise, or for real estate otherwise
taxed, or for untaxable bonds owned by the bank." We do not see
how language oould be more explicit.

In Bradley v. Bauder, 36 Ohio St. 28,the question was whether a per
son residing in Ohio and owning shares of stock in a foreign corpor
ation was required to list the same for taxation, notwithstanding the
capital of the corporation was taxed in the state where the corpora
tion was located. The argument was that capital of the corporation'
was invested in property taxed in the name of the corporation; that
the shares only represented proportions of that property; and, there
fore, that taxing the shares was, by another mode, taxing the prop
erty of the corporation. But Judge BOYNTON, pronouncing the opinion,
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said; "This. argument, however plausible,. has never met with favor
from the (wurts," and the legality of the tax upon the shares, as prop
erty, distinct and. separate from the property of the corporation, and
therefore not "portions" of the same-was affirmed.

In J¥agoner v. Loom'is, supra,Judge McILVAINE intimates, on page
5,80, that the officers of the law violated their sworn duty in placing
,the national bank shares of the plaintiff in erroron the duplicate at
.their par value, "instead of their true value in money, (as the con
stitution requires,} which was 125 per cent. of their par value."

In each of these c'ases th.ere is a clBa! recognition that the shares
are entirely dililtinct, as taxable ,property, from the property of the
corporation, and in Frazer v. Siebern, and in Wagoner v. Loomis, that
intangible constituents of value-as the franchise-may be included
in fixing the tiru.s mOney value of the shares for taxation. But by the
law under which, the shares of the. complainant were valued for tax
ation everything intangible is excluded. The aggregate tax value of
aU. the shares is equal to the net value of the capital of the bank; less
the, assedsed value of its real estate. The non-taxable bonds owned
by the bank are not excluded. How that affects the validity. of the
.assessment is a question which we shall now consider.

Congress authori~eB ta.xation upon the shares in national banks by
the states within which theYa.re located, under two restrictions:
First, "that the taxation shall not be at a greater rate than is as
sessedupon other m.oneyed oapital in the hands of individuals within
such state;" and, second, "that the shares of any national banking
association, owned by non-residents of any state. shall be taxed in
the city or town where'the bank is located, and not elsewhere. The
real estate of the bank is also taxable as other real estate. Rev. St.
§ 5219. .By section 2759, Rev. St. Ohio, the county auditor is re
quired to allow to, every individual banker, and to every unincor
porated bank, in addition to the credits allowed in the valuation for
taxation of national bank shares, "the average amount of United
States government, and other securities that are exempt from taxa.
tion," held by such banker or unincorporated bank. Wherefore, it is
argued that the taxation upon the national bank shares is in viola
tion of the first restriction imposed by congress, in that it is "at a
greater rate than is assessed upon other moneyed capital in the hands
of individual citizens." No complete definition of other "moneyed
capital" has bectn given. It .must, however, be held to mean other
taxable moneyedeapital. Otherwise, the law of congress, permitting
taxation of the shares, would defeat itself, for they could not be'taxed at
a grea.ter rate than individual investments in United States bondEl,
which are exempt. .Unil;worporated banks and individual bankers
can be taxed only upon their Property. The statement they are reo
quir~d to make and return to the auditor shall, the law says, set forth
not only their taxahle property, but also United States bonds a.nd
other non-taxable securities held by them. The auditor is required
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to delluct from the statement sO made and: returnoo that' which t1;le
state has no power to tax. The statute creates no exemption. It
lays hold upon every item of property which it can reach, and taxes
every item which it can tax, allowing only the credits allowed to other'
individual tax-payers. The auditor, accordingly, in fixing the amount
for taxation, deducts from the statement, which the law compels the
unincorporated bank and the individual banker to make, the securities
which the state could not tax if it would. If it were material to in
quire why the law requires that non-taxable securities shall be in
cluded in the return, the answer might be suggested by sections 139
and 1522 of the Revised Statutes of Ohio, relating to the statistic&.l
duties of tlie secretary of state and of assessors; Every tax-payer is
required, at the time of listing his property, to make to the a~ses80r a
verified statement, which shall i~clude, among other things, "the
amount of United States bonds owned, the amount of legal tender
notes or money exempt from taxation, and the amount of state bonds
or certificates. " As the unincorporated bank and the individual
banker make their returns to the auditor, it is provided that those
returns shall contain the items which the assessor, in the discharge
of his statistical duties, is required to take from every individual tax
payer.

Unless the taxation on the shares in national banks is indirectly a
tax on the property of the bank, there is no discrimin:J,tion in favor
of the individual banker and the unincorporated bank. But in Van
Allen v. The Assessors, 3 Wall. 573, the supreme court of the United
States decided that "the tax on the shares is not a tax on the capital
of the bank." They state, as familiar law, that "the cOl'poration is
the legal owner of all the property of the bank, real and personal,"
and that the interest of the shareholder is "a distinct, independent in
terest or property, held by the shareholder like any other property
that may belong to him, " and that "it is this interest which the act
(If congress hasleft subject to taxation by the states." Chief Justice
CHASE, for himself, and Associate Justices WAYNE and SWAYNE, in a
dissenting opinion, argued with great power that taxation 'on shares
in national banks, without reference to the amount of their capital
invested in bonds of the United States, was "actual, though indirect,
t.axation of the bonds," but the holding by the majority of the court
was affirmed in People v. Com'rs, 4 Wall. 244, and has since re
mained as settled law, so that the dissenting opinion of the chief jus
t.ice only strengthens the authority of Van Allen v. The Assessors. In
People v. Com'rs, the only question before the court was whether the
holder of the bank shares was entitled to deduct from their value a
due proportion of the sum which the bank had invested in govern
ment bonds. This was decided in the negati e. Mr." J llstice NELSON,
who pronounced the opinion of the court, sai I that "the meaninj:{
and intent of the law.makers was that the rate of the taxation of the
shares should be the same,or not greater, than upon the moneyed

----_._-_.
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capital of the individual citizen which is subject or liable to taxation.:
Eliminating from the return made by the unincorporated bank or
individual banker, every item of property and of moneyed capital ex
empt from taxation, is not deducting, nor is it discriminating in favor
of snch bank or banker and against the holder or owner· of shares
in a national bank. What is such discrimination is clearly shown in
People v. Weaver, 100 U. S. 539. That case was taken to the su
pl'eme court of the United States from the court of appeals of New
York. 1\1r. Justice MILLER, delivering the opinion, said:

"It cannot be dispated,-it is not disputed here,-nor is it denied in the
opinion of the state court, that the effect of the state law is to permit a citi
zen of New York, who has money capital invested otherwise than in banks,
to deduct from tLtat capital the sum of all his debts, le~ving the remainder
alone suuject to taxation; while he whose money is invested in shares of bank
stocks can make no such deduction. Nor, inasmuch as nearly all the banks
in that state, and in a!l others, are national banks, can it be denied that the
owner of such shares who owes debts is subjected to a heavier tax on account
of those shares than the owner of moneyed capital otherwise invested who
also is in debt, because the latter can diminish the amount of his tax by the
amount of his indebtedness, while the former cannot."

In accordance with this view, the judgment of the state court was
reversed. It was within the power of the legislature of New York to
allow or to disallow a deduction from the listed value of the property
of the tax-payer equal to the amount of his indebtedness; and to
allow it to one and to refuse it to another was, by intentional discrim
ination, to make the taxation unequal. But in the case of an unin
corpClrated bank, or of an individual banker in Ohio, the state levies
its taxes upon every dollar's worth of property which it has power to
tax, at the same rate and by the same method as in the taxation on
national bank shares, leaving untouched only the property which it
has not power to tax.

It is claimed that 'upon a proper application of the decision in
Frazer v. Sieber-n, supra, the assessment must be held illegal. We
do not so think. The act of congress then in force, authorizing tax
ation upon shares in national banks, contained the following restric
tion not to be found in the present law: "That the tax so imposed
under the laws of any state, upon the shares of any of the associa
tions authorized by this act, shall not exceed the rate imposed upon
the shares in any of the banks organized under authority of the state
where such association is located." The state of Ohio imposed no
tax upon shares in the state banks, which were then in existence.
On the contrary, by the fifty-ninth section of the act of 1861, then in
force, they were expressly exempted. But the state banks them
selves were taxed upon their capital, subject to a deduction for the
valne of their real estate, and of their non-taxable bonds of the
United States, while the tax on shares in national· banks was upon
their nominal or par value without any deduction for real estate,
which was taxed separately a.gainst the banks as real estate, and
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without deduction for United States bonds owned by the banks. The
court, recognizing that the equivalent taxation necessary to justify &

tax upon shares in national banks might be either upon the shares
in the state banks and assessed against the shareholders, or upon the
capital of the bank and assessed against the bank itself, provided
only that it be equivalent, held that "the tax against the owners of
shares in the national banks must not exceed that imposed, in some
form, upon the state banksor their stockholders." And, finding that
the tax upon the shares in the national banks was in excess of that
assessed against the state banks, the court enjoined the collection of
the excess.

As we have already found that the limitation in the present act of
congress is, in effect, that the taxation on the shares shall not be at
a greater rate than is assessed upon other taxable moneyed capital,
it follows that the failure to levy a tax against a citizen of the state,
whether a banker, a manufacturer, a merchant, or a capitalist, upon
property or investments which the state has no power to tax, does
not make out a case of discrimination against the owner or holder of
shares in a national bank.

Our conclusion is that the bill must be dismissed, and it is so ordered.

POWER OF STATES TO TAX. National banks, as such, being instrumentali
ties of the government, are not liable to taxation by the states.1 Such banks
derive their authority to do business in the states by virtue of a United States
statute, which is supreme law.2 Their franchise is not liable to state taxa
tion, nor can the state authorize its municipalities to exact from them license
taxes for doing business within their limits.s A city cannot tax the business
of a bank which might be the fiscal agent of the federal government, although
it may tax its property and the shares of its stockholders.4 Congress may per
mit states to talC national banks,5 and Its shares held by individuals,6 and this
althoubh its capital may be invested in bonda or other !lecurities of the United
States; 7 but the permission of congress is a prerequisite to such authority.s A
state can impose only sucb a tax on national banking corporations as is
authorized by the act of congress creating them, and that act only authorizes

lMcCulloch v. Maryland, 4 Wheat. 316; Os
born v. Bank of U. S. 9 Wheat. 738; Bank of
Commerce v. New York. 2 Black, 620; Bank Tax
Cases. 2 Wall. 200; Plttsbnrg v. Nat. Bank, 65
Pa. St. 46; Collins v. Chiengo, 4 Biss. 472.

BCarthage v. First Nat. Bank of Carthage. 71
Mo. 509; Van Allen v. Assessors. 3 Wall. 573;
Bradley v. People, 4 Wall. 459; LIonberger v.
Ronse, 9 W~II. 468; Tappan v. Nat. Bank, 19
Wall. 400; Hepburn v ilchool Directors. 23 Wall.
480; second Nat. Bank v. Caldwell, 13 Fed. Rep.
429.

'Carthage v. First Nat. Bank of Carthage, 71
Mo. 5Q9; Nat. Bank v. Mayor, etc:, 8 Helsk. &14.

'Johnston v. Macon. 62 Ga. 650; Macon v.
First Nat. Bank,W Ga. 648; Macon v. Macon Sav.
Bank. 60 Ga. 133.

e Van Allen v. Auessors, 3 WaH. 573; 3<1 N. Y.
161; Frazer v. Selbern, 16 Ohio St. 614; Mintzer

v. Montgomery Co. M Pa. st. n~; Anstin v.Bos.
ton. 96 Mass. 359; City of Utica v. Churchill, 43
Barb. 550; People v. Com'rs, 4 Wall. :Ut; Nat.
Bank v. Com. 9 Wall. 353; First Nat. Bank v.
D.:>uglas Co. 3 Dill. 298. 330; Wright v. StUtz. 27
Ind.338; Hubbard v. Sup'rs. 23 Iowa. 130.

GNat. Bank v. Com'rs, 9 Wall. 363; People v.
BradleY,39 III. 130 ; St. Louis Nat. Bank v. PapIn,
4 DlII.29; Goddard v. Hnlow, 1 Nott & MeG.
46; Stetson v. Bangor, 66 Me. 274; State V.
Haight, 31 N. J. 399; State v. Hart. Id. 43t.

7People v. Com'rs, 4 WaH. 269; Wright v.
Stlltz, 27 Ind. 238; St. Lonis B. & S. Ass'n T.
Lightner, 47 Mo. 393. Contra, Whitney v. Madi.
IOn, 23 Ind. 331.

'People v. Weaver, 100 U. S.543; McCnlloel
v. M"ryland, 4 Wheat. 316; Osborn v. Bank of
U. S. 9 Whent. 73~; Wenton v. Charleston, 2 Pet·
449; People v. Assessors, 44 Barb. 148.
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a tax on the sbares in such banks,.andnotou· its capital stock,! States have
the power to tax national banks. only at· a rate, in the manner, and on the
particular conditions authorized by congress j 2 and the requirements of the
act must be obeY!ld in good faith, and the state tax must be construed in con
nection with the act.3 The permission given by the national banking act to
tax national banks, removes aliy implied exemption that might othArwise
exist.4

REAL ESTATE. The state may tax the real estate and the shares of na
tional banks.6 Under the Revised Statutes the state is left free to exercise the
power of taxation over national banks, assessing the same upon the real prop
erty of the bank, or upon the shares of its capital stock, at the election of the
state, in accordance with the requirements of the state constitution and laws,
and only in conformity with the rules applicable to citizens and corporations
of the state.6 Real estate is taxable by state authority, and the separate sh&.res
of its capital stock, as the personal property of the holders· of such shares, may
be taxed by the state or its municipal corporations, so long as the tax is not
at a greater rate than is assessed upon ~ther moneye~ .~apital in the bands of
individual citiz.enR of such state.7 Real estate owned by a natio~lal. bank
should be assessed as realty in the township where it is situated, and not as
a part of tbe capital stock of the bank.8 The bLInking office and lot lawfully
owned and occupied as its place of business by a national bank is not liable
to assessment and taxation as real estate eo nomine against the bank.9

CAPITAL NO'1"TAXABLE. The capiltalofa national bank is not taxable by
the state.to Capital stock as such cannot be assessed. The only way stock
can be reached is by assessment or-the different shares of stockholders,l1 and
an assessment onthe shares in gross again.Rt the bank is not authorized and is
illegal.l2 .A. bank is not liable to taxation on its capital under a statute which
reqUires owners of property to return it for taxation. It does not own the
shares held by individuals,n but it is the owner of all the property of the cor
poration, real and personal j 14 but it is not liable for either state or municipal
taxes on the shares of stock not owned by it, but owned by individual stockhold
ers.15 If the shares of a national bank, when in the hands of a receiver, have
any value, they are taxable in the hands of the holders or owners; but the prop
erty held by the receiver is exempt to the same extent that it was before his
appointment.t6 Such property cannot be subjected to sale for the payment of
the demand of a creditor against the clahn'for the property by a receiver of
the bank subsequently appointed.t7 The taxation by a state of the capital stock

1Carthage v. First Nat. Bank, 71 Mo. 609; Van
Allen V. Assessors, 3 Wall. 613; Bradley v. Peo.
ple,4 Wall. 459; Lionberger v. Rouse, 9 Wall.
468; Tappan v. Nat. Bank, 19 Wall. 490; llep
burn v. School Directors, 23 Wall. 480.

8Sumter Co. v. Nat. Bank, 62 Ala. 464; Nat.
Commercial Bank v. Mobile, Id. 284.

8 First Nat. Bank v. St. Joseph, 46 Mich. 626;
S. 0.9 N. W. Rep. 838.

'Union Nat. Bank v. Chicago, 3 Blss. 82.
fNat. Commercial Bank v. Mobile, 62 Ala.

2fl4; Sal~ Lake City Bank v. Golding, 2 Utab, I;
Sumter Co. v.Gaillesville Bank, 6:! Ala. 464; First
Nat. Bank v. Donglas Co. 3 DiU. 330.

6 Nat. Cemmerdal Bank v. Mobile, 6) Ala. 234.
1I,oflin v. Citizens' Nat. Bank, s:; Ind. 341
8Rice Co. Com'rs v. Citizens' Nat Bank,?3

Minn. 281.
9Second Nat. Bank v. Caldwen, 13 Fed. ·Rep.

430; Lackawanna Co. v. First Nat. Bank,!l4 Pa.

St. 221; People v· Com'rs of Taxes, 60 N. Y. 6731
and ~ases.

10 Nat. Commercial Bank v. Mobile, 62 Ala.
295; People v. Com'rs, 4 Wall. 244; Bradley v.
People, U. 469; I'lalt Lake City Bank v. Golding,
2 Utab, 1; Sumte. Co. v. Gaine·svllle Bank, 62 Ala.
464; F'rst Nat. Bank v. Douglas Co. 3 DU!.330.

11 Collins v. Chicago, 4 Biss. 472.
UNat. Commercial Bank v. Mobile, 62 Ala.

284.
13Waco Bank v. Rogers, 51 Tex. 606; North

Ward Bank v. Newark, 40 N.J. LaW,5GS; Waite
v. Dowley, 94 U. S. 627; Snmter Co. v. GalnesvlJ1e
Bank, 62 Ala. 468; Van Allen v. Assessors, 3
Wall.5&!. .
. UVan Allen v• .AsBessors, 3 Wall. 684: Sumter
Co. v. Gainesville Bank, 62 Ala. 468.
~Waco B~nk v. Rogerll,61 Telt'. 606·,
16Rosenblatt v. Johnston, 104 U. S. 463.
17Woodwllrd V. Ensworth, 4 Colo. 683; Nat.

Bank v. Colby, 21 Willi. 609.
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ofa national bank invested in United Stateg securities will be.regtraine'.1,t b1,1t
injunction ,will not lie to restrain the collection of a tax illegally assessed by
the municipal authorities upon the shares ofa national bank in grosa, instead
of against the individual shareholders, though iluch municipal corporation be
insolvent, as there are ample remedies at 1I~W.2

SHARES OF STOCK SUBJItCT TO TAXATiON.• Shares of national bank stock
are subject to taxation by the stateS against the 'shareholders;4 They may be
taxed at the place where the. bank is 'situated.5 They are exceptions to
the rule that personal property follows the owner, for they ara by law made
taxable at the situs of the bank.6 The state in which the national bank 'is
situated has the exclusive right to deriVe revenue from the shares of such
bank, no matter where the shareholders may be domiciled.? A state may
authorize the assessment in the city or town within the same state where the
lIwner resides,S the stockholder having the right to be assessed at his domicile
within the state in which the bank is located.9 The mode by which the tax
shall be assessed and collected, and the place where' it shall be laid on resident
stOckholders, is left to the di::lCl'etion of the legislature of the state in which the
bank is lorated.1o Under the general state statutes the stock belonging to an
inhabitant ofa school-district in a t<lwnother than that in which the bankis
situated, cannot be taxed for the purpose of defraying the expense of build
ing a school-house in the distrlct. ll Where the legh,lature declared that the tax
on the shares of 1'10o"resideot stockholders shall be assessed against and paid
by the bank, if this were in fact unjust to the residentst.oclQlOlders the rem
edy for the injustice would be'with the legislature.12 'fhe fact that a national
bank in one state keeps a clerk inl\;nother state authorized to receivedeposits,
does not 'fender' the bank taxable to the latter state. IS States may 'tax divi
dends declared to holders of national bank stock; 14 but the consent of the
comptroller of the treasury being necessary for an increase of shares of, the
stock, new shares issued under a vote of the corporation are not assessable
until the ~ertificateof the comptroller of his approval shall be issued.10

RATE. The only restrictions imposed by the act of congress on the power
of the states to tax national bank shares is that it shall not b!'l at a greater
rate than is asspssed on "other moneyed capital" in the hands' of individual
dtizens of the state, l10nd that ,shares owned by non-residents shall be taxed
in the city or town where the bank is located.16 ' .. Other moneyed capital"
means money capital invested otherwise than in national banks.1? 'rhis re
striction only requh:es thattM amount of tax imposed and the system of as
sessment applied to shares of the stock shall be substantially the Same as are

1Flr.t Nat. Bank v. Donglas Co. 3 Dill. 298.
2 Vat. Commer"lal Bank v. Mobile, ~4 Ala.

284. .
SHowell v. Cassopolis, 35 Mich. 471; Kyle v.

FayetteVille, 75 N.C. 445; Buie v.Fayetteville, 79
N. C. ~7; North W~rd Nat. Bank v. Newllrk,
39 N. J. Law, 380; Nat. Bank v. Com. 9 Wall.
303; TJionberger v. ROllse, Id. 468; Austin v. Bos-
tou. 14 Allea, 3&9. .

'Snmter no v. Gulne.ville Bank,62 Ala. 464.
6Firat Nat. Bank v.Smlth, 65 Ill. 44 j Bake: v.

First Nat. Bank, 67 Ill. ;297.
STappan v.March. Nat. Bank, 19WaJ1. 4~;

Baker v. First Nat. Bank, 67 Ill. 297; Provo Inst.
v. Boston, 1U11.1~ss, 575; McLaughlin v,Chad.
well, 7 Helek. 3~3. ,See 15 St.atLarge, 34.

7Sl1mterCo. v.Nat. Bank of Gainesville, 62
Ala. 469, Nat. Bank v. Com'rs, 9 Wall. 355.

8Austlll v. Boston, 14 Allen, ~53.

tNorth Ward Nat. Bank v. Newark, 40 N. J.
Law. 658; North Ward Nat. Bank v. Newark, 39
N. J. Law, 380; Howell v, Cassopolis, 35 Mich.
47~: f{yle v. FaYetteville. 75 N. C. 445; Bule v.
Same, 7D N. C. 267.

10i'iorlh Ward Nat. Bank V. Newark, 39 N. J.
Law,3SU. ' , .

11 Little v. Little, 131 Mass. 361.
12North Ward Nat. Bank v. I\'~wal'k. 40 N. J.

Luw, 562; Slate v. Branin, 3S N. J. Law, 4~14•
. lSNnt. State Bank v. Pierce, 1S Alb. Law J. 16.

I'Statev. Collector, 2 Bailey, 654.
15 Charleston v. People's Nat. Bank. 5 S. C.103.
16Llonbel:j(er v. Rouse. 9 Wall. 473,; Pollard v.

state, 65 A\a.R2S; ldiller v.Hellbrun,58 CaL 133;
No}.'th Ward Nat. Bank v. N~,wark,,39N. J. Law,
380; Ruggles v. Fond duLac, 53 WI•. 439.
. n Miller v. H~llbro'n, 68 Cal; 13J; People v.
Weaver, 100.lJ.S.,~43.
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imposed and applied to other moneyed capital.! Where different rates of tax
ation are imposed upon different clll8ses of moneyed capital the rate of taxation
on national bank shares should not exceed the rate imposed on shares in statl;\
banks.2 In the taxation of national bank shares it must appear that the as
sessors acted under som,e agreement or rule which necessarily tended to tax
such shares at a greater rate than is assessed on other moueyed capital, to reu
del' the assessment void.8 If the amount assessed on them is governed by the
same percentage on the valuation as that applied to other moneyed capii,tl,
the act of congress is satisfied.4 Any system of assessment of taxes which
exacts from the owner of the shares a larger sum in proportion to their act
ual value than it does from the owner ot other moneyed capital valued in like
manner, taxes them at a greater rate within the meaning of the act, of con
gress.6

. VALUATION. The actual and not the par value is the standard of taxation
of national bank shares,6 and such valuation is not affected by the fact that a
portion of the capital of the bank is invested in United States bonds; 7 and
the surplus fund which a national bank is required to rederve from its net
profits is not excluded in the valuation of its shares for taxation.8 Under

. certain limitations, the shares of the national banks are taxable, with exclu
sive reference to their value, and without regard to the nature of the property
held by the bank as a corporation.s They may be lawfully included in the
valuation of the personal property of the owners thereof in assessing state
taxes,1o The provision of the act of congress has reference to the entire process
of assessment, and includes the valuation of the shares, as well as the rate of
percentage charged thereon.ll Shares in national banks may be valued above
their par value.12 The actual value of the stock diminished by the proportionate
value of the real estate owned by the bank, furnishes the proper sum upon
which to assess the tax.13 The state cannot evade the restriction contained in
the act of congress, by requiring the value of the property to be added to the
value of the shares.14 Where the value of the real estate held by the bank was
not deducted, the shales are subjected to double taxation, and the tax was in
valid,16

REDUCTION FROM VALUATION. Where other moneyed corporation was
taxed, but a reduction to the whole amount of the owner's indebtedness was
to be made before assessment, and no such deduction was allowed to the hold
ers of national bank stock, the tax upon such shares is invalid.I6 Under a
statute making taxable all credits in excess of the debts of the person taxed,
it is not necessarily in conflict with the act of congress providing that na
tional bank stock shall not be taxed at a greater rate than other moneyed
capital, even though the latter are taxed for their full value, without deduct-

1Pollard v. state. 65 Ala. 628.
2 City Nat. Bank v. Padncah, 2 Flippin, 61.
S First Nat. Bank v, Farwell, 7 Fed. Rep. 518;

S. c, 10 Blss. 270.
'PelIon v. Nat. Bank, 101 U. S. 145; People ....

Weaver, 100 U. S. 539,
6PoU"rd v. Slate, 65 Ala. 632; PelIon v. Nat.

Bank, 101 U, S. 145.
BPeople v. Com're, 94 U. S. 415; S, C. 67 N. Y.

516; Van Allen v, Aesessore, 3 Wall. 573; People
v. Com're of Taxee, 8 Hun, 556.

7Id.
8Staft'ord Nat. Bank v. Dover, 68 N. H, 316;

Flr!lt Nat. Bank v. Peterborougb,56 N. H.38;
Nat. Bauk .... Com're, 9 Wall, 353; People ....
rom'rs, 67 N. Y. 516; S. C. 94 U. S. 415

9Evnnsville Nat. Bank v. Britton, 105 U. S.
3<5; Van Allen v. Aesessors, 3 Wall. 673.

10Van Allen v. Assessors, a Wail. 673; People
v. Com're, 4 Wall. 244; Nat. Bauk v. Com. 9
Wall. 363; Tappan v. Merch, Nat. Bank, 19
Wall. 491; People v. Com're, 94 U. S. 416; Waite
v. Dowley. 94 U. S. 627; Adams v. Nashvllle, 95
U. S. 19; McIver v. Robinson, 63 Ala. 466; Nat.
Commerclal Bank v. Mobile, 62 Ala. 296,

11 People v. Weaver, 100 U. S. 639.
llPellon v. Nat. Bank,101 U. S. 143.
18 People v. Weaver,l00U. S. 039; Snp'r! or AI·

bany v. Slanley. 105 U. S. 306; S. C. 12 Fed. Rep.
87. see People v. Dolan, 36 N. Y. 59; Nat. Alb
Exch. Bank v. Hilla, 6 Fed, Rep. 261.

UPelton v. Nat. Bank, 101 U. S. 143.
16 Nat. Bank v. Kimball, 103 U. S. 732.
18 City Nat. Bank V. Paducah, 2 Flippin, 61.
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ing indebtedness.! The provisions which authorize the tax-payer to deduct
his indeutedness from the amount of money loaned and solvent credits, tax·
ing only the excess, and exempts from taxation of the capital stock of incor
porated companies created ·under any law of the state such portion thereof
as may be invested in property, and taxed otherwise as property, and lim
its municipal taxation upon such corporations, in their operation upon mono
eyed capital discriminate unfavorably against shareholders in national banks,
and are to that extent violative of the act of congress.2 Shareholders are not
entitled to any allowance for such of the capital and surplus of the bank as
may be invested "in government bonds; 3 as a state statute taxing bank stock
must levy the tax on the shares of stockholders, as distinguished from the
capital of the bank invested in federal securities.· Congress may subject the
shares of national bank stock to state taxation, notwithstanding the capital
is invested in national securities.s The shares of stock are property, separate
and distinct from the property of the corporation Which they represent.6

DEDUCTION OF INDEBTEDNESS. Any statute is in conflict with the ra
strictiYe clause of the act of congress in so far as it does not permil; a stock
holder to deduct the amount of his just indebtedne.'Js from the assesscd value
of his stock, while the owners of all other taxable personal property may de
duct debts from the value of their property.7 When the shareholder has no
debts to deduct, the law provides a mode of assessment ror him which is not
in contlict with the act of congress; the law in that case can be held valid,8
and he cannot recover back the tax paid pursuant thereto. If he bas debts,
the assessment excluding them from computation is voidable, but the assess
ing omcers act within their authority until they are duly notified that he is
entitled to deduction of such debts,9 and notice of debts must be given to the
assessor.10 If the assessing officer proceeds after such notice and acts in vio
lation of the act of congress, the tax-payer may take the requisite steps to
secure the deduction, and when secured the residue of the state statute re
mains valid. l1 Where, under .the stat,ute, the stockholder has presented to the
proper board of assessors his affidavit shOWing that bis personal property
subject to taxation, including such shares, after deducting therefrom his just
debts, is of no value, and they refuse, on his demand, to reduce his assess
ment of the shares, an injunction should be awarded to restrain the collection
of the tax.12 In the absence of evidence that the debt claimed for deduction
was not a just one and enforceable against the party taxed, he is entitled to
have it deducted, and this, although the transaction creating the debt was a
" device to escape assessment and taxation;" so held, ill a case where the debt
was created in the purchase of non-taxable sll/1urities.13 Where ,the assess.

IFlrst Nat. B.ank v. St. Joseph, 46 Mich. 626;
II. C. 9 N. W. Rep. S3S.

s PolI.rd v. State. G5 Ala. 628.
81<-lrst Nat. Bank v. Farwell, 7 Fed. Rep. 618.
'Nat. Bank v. Com're, 9 Wall. 353.
&McCulloch v. Maryland. 4 Wheat. 316; Wes.

ton v. Charleston, 2 Pet. 449; Collector v. Day, 11
Wall. 123; Ward v. Marylan", 12 Wall. 427; Vao
Allen v. Assessors, 3 Wall. 693.

'Klrtland v. Hotchkiss, 42 Conn. 435; Van AI.
len v. Assessore. 3 Wall. 673; Bradley v. People,
4 Wall. 459; Nal. Bank V. Com'rs, 9 Wall. 3&3.

1Sap'rs or Albany v. Stanley. 106 U. S. 3115;
HUls v. NaS. Exch. Bank. Id. 319; Evans~Ule
Bank v. Britton, Id. 322; 8. O. 10 Blss. 603; 12
Fed. Rep. 96; Railroad Tax Case8, 13 Fed. Rep.
7:rT; People v. Weaver, 100 U. S. 639, revenlng
•. C.; Williams .v. Weaver, 76 N. Y. 3J; Rnd see
Cummings Y. Nat. Bank. 101 U. S. 163; Runlea
T. Fond do Lac, 10 N. W. Rep. 56lI.

v.19,Do.6-26

sSap'rs of Albany v. Stanley, 12 Fed. Rep. 90;
Austh v. Boston. 14 Allen, 367. to the some ef.
feet; People V. Bull, 46 N. Y. 67; Gordon v.
Oornes, 47 N. Y. 608; Village of Middleton, Ex
parte, 82 N. Y. 196.

9Sup'rs of Albany v. Stanley, 106 U. S.305;
Hills v. NRt. Excb. Bank, Id. 319; Evansville
Bank v. Britton, Id. 322; S. C. 10 Blss. 603; l~

Fed. Rep. 96.
lOSup'rs of Albany v. Stanley, 105 U. S. ::05; S.

0.12 Fed. Rep. 1.
nSop'rs of Albany v. Stanley, 105 U. S. 305;

Hills v. Nat. Excb. Bank, 106 U. S. 319; Ev.ns.
vllle Bank v. Britton, 100 U. S. 322; 8. O. 10 Blss.
508; 12 Fed. Rep. 96.

IllHUIs V. Nat. Exch. Bank. 106 U. S. 319;
Evansville Bank v. Britton, Id.322; S. C.IOBlsl•
bOO; 12 Fed. Rep. 96.

UPeople v. Ryan, 88.N. Y.I4i.



ment 1snot void,bntonly voidable, tt must stand good 'for the assessmenUu
each case which is not shown to be in excess of the just debts of the 8har~

holder that should be deducted.1

EQUALITY AND UNIFORMITY. The restrictions on the power of the state
to tax national bank shares is intended to secure equality of valuation in their'
assessment, as well ail equality in the rate of the tax after the assessment has
been Il1ade.2 The rule tllat they should not be assessed higher than other mon
eyed capital is notvivlated by taxing them without deduction of mortgages,
jUdgments, and other securities for money loaned, although. some capital is
subject to such exemption from taxation for other thanstate pnrposes;a so
exeinpting from taxation money invested in statebondsjor city bonds, is not
an unfriendly discrimination.4 The act of ,congress is not infringed by a state
law which provides that all personal property, including money and all debts
owing by solvent debtors, and shares in national and state banks, and other
corporations, shall be asse3sed at their true value and taxe'd. at an eqnal rate,
even if it also provides that certain classes of property, including shares in
certain classes of corporations, shall be exempt from taxa.tion.5 The discrim",
ination must be .. with moneyed capital itl the hands of inrlividual citizens;"
a discrimination between shareholders in corporations, other than banks, is
not within theprohibition.6 The rule or principle of unequal valuation of
different classes of property, adopted by local boards of assessors, is in conflict'
with the constitution and 'works injllstice to ownerfJ of bank shares; 7 so 110'
tax the shares.in a 'national 'bank at their fllll value, while other property is
assessed at 30 or 40 per cent. of its value, is unjust and urilawful, and the bank
may maintain an action to restrain the collection of such tax; 8 the court will
not restrain the collection where the share3 are taxable and no excessive val
uation is complained of, although the officers arrived at correct resul1l- by an
erroneous method.9 Although for purposes of taxation the statntes provide
for the valuation of all moneyed capital, inclUding shares of national banks,
at its true cash value, the systematic and intentional valuation of all other mon";
eyed capital by the taxing officers fat below its true value, while the shares are
assessed at their true value,' is n violation of the act of congress, which pre
scribes the rule by which they shall be taxed by state authority; 10 and the
statute which establishes a ni'ode of a.sl!lessments by Which shares are valued
higher in proportion to their real value than other moneyed capital, is in con'"'
flict, although no greater percentage is levied than on that of other moneyed
oapital.ll In such case, on the payment or the tender of the sum which such
shares ought to pay, under the rule established by that, act, a court of equity
will enjoiq the state authorities from collecting the remainder; 1~ but where
they are taxed at the same rate as other property, and the valuation of these
shares is at half their ,actual vallie, while that of some other property is at less
than half its value, a di,scrimination is not thereby shown.ls The validity of
a municipal tax on the shares of a national hank is not impaired by the fact
that the money paid for such stock may have been taxed for municipal pur-
poses to the same p('rson.14 .

D:rSCRIMINA;TION. A f)tate law is not violative of the act of congress merely
on the ground that it allowed a "partial exemption" of a certain kind of
moneyed oapital, which was designed to prevent a double burden of taxation,

1Hills v. Nat. Exch. Bank, 12 Fed. ReP. 95.
t Albany Cit,. Nat. Bank v. Maher, 6 Fed Rep.

417.
SGorgas' Appeal,· 79 Pa. St, 149.
4Pollard T. State, 66 Ala. 628; Adams T. Nash.

Tille, 9611;S.:19, .
6Stratton v. Collins, 43 N,J. Law. 563.
IFirst Nat. Ballkv. Waters, 7 Fed. Rep. 162.
'Cummlnga v. Nat. Bank, 101 U. S. 163.

8Id.
Ojt. Louis Nat. Bank 'Y. Papin, 4 DllL 29.

10Second Nat. Blink v. Caldwell. 13 Fed. Rep.
432; Hepburn T. School-dlst. 23 Wall. 480.

111'eople v. Com'!'s, 69 N. Y. 91;S. C: 8 Hnn.
636.

11 St. Louis Nat. Bank v. Papin, 4 Dill. 29.
'lIClty Nat. Bank v. Paducah, 2 Flippin, til.
URlchmond Cit,. v. Scott, 4S Ind. 668.



both of property 'and debts secured by it.t The fact that twobank8 by theft'.
charters are. specially taxed, will not preclude taxation of the shares in the'
national banks by general law; neither are theshar(\8 to be exclUded 'from r
taxation because some other classes ofmoueyed capital are exempted from',
taxation by a law of limited application~2 A tax may be levied b.Y' an IflCor-'
porated city on the shares of stock of a national bankat the same rate ail on'
real and personal property within the city, although there is stillinexistimctl
branches of the state bank, the shares of which are not subject to munioipa1;
taxation.3 Where there is no discrimination against such shares and in favor'
of other moneyed capital in the hands of individual oitizens of the state, snch
taxation is valid.4 The act of congress of June 3,1864, was not intended to
curtail the power of· the state en the SUbject of taxation, or to prohibit ex
emptions of particular kinds of property,.I;lUt to protect corporations formed'
under its authority from unfriendly discrimination by the state in theexer
cise of their taxing powers.6 It was the intFlntion of congress to prevent the
state, by hostile legislation, from discriminating against national banks, and
to place all bank shares, state ,and national, on a common level.6 . The system
of assessment of bank shares, owing to the faotthat the shares of different
banks are differently rated, must neMssarHybe imperfect.7 'fhe law does not
reqUire absolute accuracy whare the shareholders have the same rights as,
other individuals taxed for Uloneyed capital; they should look to the statutes
of the state for relief.8 It is not sufficient, to invalidate the taxation;' to show
that in the case of a single state bank, the shares of which are SUbject t(J a.
like taxation, that the assessors, either by mistake or ilitentfon, have show'n"
favor.9 . .

ENFORCEMENT OF PAYMENT. Payment of the tax imposed on bank shares
may be enforced.1o The tax imposed pursuant to statute becomes a lien upon
the shares taxed, and such lien continnes till the tax is paid.ll It may be
made the duty of every national bank to pay for its stockholders the tax legally
assessed against their respective shares, whether the stockholders reside in
the state or not.12 The state statute relating to the collection of taxes upon
bank shares does not apply to shares belonging to the estates of deceased per
sons.13 A bank may,be compelled to disclose the amount of deposits due each
depositor, and a state law to that effect is enforceable.14 Where the statute
requires or permits the bank to pay the tax: for the shareholder, as· trustee it
is the proper complainant seeking relief against illegal exaction.t6 A statute
requiring the cashier to return to the clerk of each town in the state where
shareholders reside, a list of shareholders resident therein, and the amount
paid out 011 each sh~e, is vaud,16 .

SUIT TO ENJOIN COLLECTION. A shareholder who has made affidavit and·
demand for deduction of debts owed by him from the valuation of his shal'es,
as required by law, may bring suit to enjoin the collection of such tax.t7 And

1Pollard v. State, 65 Ala. 633; Hepburn v.
SChool Directors, 23 WaJl480.

2Lemley v. Com'rs, 86 N. C. 382; Llonbergerv.
Ronse, 9 WaIl. 468;' rappan v. M~rch. Nat. Bank,
19 Wall. 490; Providence Ins. Co. v. Booton, 101
Mass. 596. .

8 Richmond City v.Scott, 48 Ind. 568.
• 'Lemley v. Com'rs, 85 N. C.379.

AAdams v. Nashville, 96 U. S. ]9; People v.
Com'rs.4 Wall. 244 ;·Hepburn v.School Directors, .
23 Wall. 480.

• Stanley v. Board oC Sup'U. ]6 Fed. Rep. 483.
'TId.
I]d.
tId,

10First Nat. Bank v. Douglas Co. 3 DlII. 299.

11 Simmons v. Aldrich, 41 WIS. 241; Van S!yke
.... State, 23 Wis. 665; Basrnall v. State, 25 WI•.
112.

1SNat. Commercial Bank v. Mobile, 62 Ala. 295;
Nat. Bank v. Com'rs, 9 Wall 3li3; Tappan v.
Merch.Nat. Bank,]9 Wall. 491; Walte v. D6wley,
94 U. S. 627; Adamo v. Nashville, 95 U. S. 19;
Mclvers v. RobInson. 63 Ala. 456 .

13 Revere v, Baston, 123 Mass. 316.
1'Flrst Nat. Bank v. Hughes, 24 Alb. Law J. 74.
15Nat. Bank v. Cnmmlngs, 10] U. S.1031 .First

Nat. Bank V. St. Joseph, 4C! Mich. 526•
10 WRite v. Dowley, 114 U. S. 627.
17lfills v. Nat. Alb. Exch. Bank. 12 Fed. Rep.

93.
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where it is shown that the affidavit and demand would have been unavailing,
they may show, in an action by the 'bank brought on their. behalf. the deduc
tions to which they were entitled.l A national bank may, on behalf of its
stockholders, maintain a suit to enjoin the collection of a tax which has been
unlawfully assessed on the shares by state authorities.1 and on the ground of
an illegal assessment arising from the failure to deduct from the valuation
the debts owned by the stockholders,3 although payable in the first instance
by such shareholder, if a multiplicity of suits can be thereby avoided, or injury
to its credit or business is anticipated.' Where the statute requires or permits
the bank to pay the tax for the shareholder, as trustee, the bank is the proper
complainant seeking relief against illegal exaction.. A bill to restrain the
collection of the state tax must show a statute discriminating against them,
or that they are rated higher in proportion to actual valuation than other
moneyed corporations.8-[ED.

IHllla v. Nat. Alb. hob. Bank, 105 U.8.3191
fl•.C. 12 Fed. Rep. 93; Evansvl1le Nat. Bank v.
Britton, 105 11. S. 322. Bee sup'ra of Alban)' v.
Stanley, 12 Fed. Rep. 82.

IHiIls v. Nat. Alb. Exeh. Bank, 105 U. 8.319;
8. C. 12 Fed. Rep. 93; Evansvl11e Nat. Bank v.
Britton, 1l)j U. S. 322.

BNat. Alb. Exeh. Bank v. Hm•• 6 Fed. Rep.
lU9; Hill. v. Nat. Alb. Exoh. Bank, 105 U. 8.319 J
I. O. 12 It'ed. Boop. 83; Cllllllllinle v. Nal. BaniL,

101 U. 8. 163; Pelton T. Nat. Bank. 101 U. S. 143;
Evansville Nat. Bank v. Brltton,l05 U. S. 322.

'Olt)' Nat. Bank v. Padneah. 2Flippin, 61. See
Nat. Alb. Exeh. Bank v. Hl11s.6 Fed. Rep.lUS;
reversed, 12 Fed. Rep. 93.

oNat. Bank V. Cummings, 101 U. S. 163. af.
Armed; Evansville Nat. Bank v. Britton. 100 U.
8.322; S. 0.12 Fed. Rep. 83; Flret Nat. Bank v.
St. J'o!8ph. 46 Mlob. 626.

'German Nat. Bank v. KImball, 103 U. S. 7321
Hille v. Nat. Alb. Exell. Bank, 12lt'8d. 1Wp. is,

MZHPms & L. R. R. CO., as reorga.nized, ". Dow.1

(Oircuit Oourt, 8. D. N6tD YQ'1'k. February 11,1884.)

1. ULTRA VmEs-RETENTION OF BENEFITS.
A corporation cannot retain property acquired under a transaction 'Ultra

me., and at the same time repudiate its obligations under the same transac-
tions. •

2. OORPORATIONS-POWER TO OONTRAOT WITH STOCKHOLDER&.
A corporation is not precluded from contracting with ita bondholders be

cause they own all the stock.
B. SAllE-MORTGAGE Oll' OORPORATE FRANCHISE.

A corporation lawfully purchasing its franchise has implied authority to
mortgage it for the purchase money.

4. SAME-CASE STATED.
A railroad corporation organized in Arkansaslssued bonds secured by trust

mortgage of its franchises and other property; the mortgag-e was foreclosed.
and a scheme of reorganization adopted. In pursuance of which the company
conveyed all its property to the trustees. and the bondholders formed a new
corporation, to which the franchises and other property of the old one were
conveyed by the trustees. The new corporation, thus composed entirely of the
original bondholders, issued its bonds to those bondholders, secured. by mort
gage of its franchises and other property; and the new bonds were received
in lieu of the old. Afterwards portions of the stock passed into other bands.
Held. tbat the bonds constituted a valid obligation, notWithstanding the stock
holders of the contracting corporation were the contractees, and notwitstand
ing a provision in the constitution of Arkansas forbidding private corpora
tions to issue stock or bonds except for value actually received.

l8ee 7 Sup. Ct. Rep. 482, and 20 Fed. Rep. 260, 76i.



oxpms .. L. B.B. 00. V. DOW. 889

In Equity.
Dillon et Swayne, for plaintiff.
Platt ,J Bowers, for defendant.
WALLACE, J. The complainant's bill is filed against the trustees

and holders of the mortgage bonds of the complainant for $2,600,
000, and the mortgage upon its corporate franchises and property for
securing the same, executed May 2,1877, seeking to annul the bonds
and mortgage, upon the ground that they were issued and executed by
the complainant without corporate power in that behalf.

A brief statement of the facts relating to the creation of the mort
gage bonds, their origin, considoration, and purpose, will sorve to
present the legal questions involved. The complainant, created under
a spec'.al act of the legislature of Arkansas, is a reorganized corpora
tion which has succeeded to the property and franchises of a former
corporation of the same name under the foreclosure of a mortgage of
that oorporation, and a conveyan3e l uder the decree of foreclosure.
By the terms of that mortgage, and by the provisions of the decree of
foreclosure in conformity therewith, it was provided that if the trust·
ees named in the mortgage should be requested so to do by a major
ity of the holders of the bonds secured thereby they might pnrchase
the property, and, in that case, no bondholder should have any claim
to the premises or the proceeds thereof, except for his pro rata
share, as represented in a new corporation or company to be formed,
by a majority in interest of said bondholders, for the use and benefit
of the holders of the mortgage bonds. The trustees purchased at the
sale, and thereupon the bondholders proceeded to organize the pres
ent corporation. There was due to the holders of the old mortgage
bonds $2,600,000 of principal, and $1,300,000 of unpaid interest, and
the scheme of reorganization contemplated the acceptance by the
bondholders of the new mortgage bonds in place of their old ones, and
of the capital stock in place of their accrued and. unpaid interest.
Accordingly, by the terms of the reorganization agreement, the cap
ital stock of the new corporation was fixed at $1,300,000, divided into
13,000 shares of $100 each, and was declared to be fuU paid; and
by the same agreement the trustees who had purchased at the fore.
closure sale were directed to transfer the property and franchises
purchased by them to the new corporation, upon the condition, among
others, that the new corporation should execute and deliver to said
trustees the new mortgage bonds for $2,600,000, now sought to be
set aside. Thereupon-the new corporation having agreed to accept
a conveyance of the property arid franchises of the old corporation,
pursuant to the terms of the reorganization agreement-the trustees
conveyed the same to the new corporation, the deed of conveyance
reciting the conditions upon which, as trustees, for the owners of the
outstanding mortgage bonds, they were authorized to make such con
veyance, and further reciting the acceptance of sucb conditions by the
new corporation. The corporation accepted this conveyance and took
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possession under it. Every certificate of shares of stock issued by it
contains a recital that the holder tak~shis atock subject totbe mort
gage bonds in question. The new mortgage bonds were issued and
delivered tQ the trustees for the holders of theontstanding mortgage
bonds, and. were distributed by the trustees, pro rata,to the holders
of those bonds.; The capital stock was also apportioned among the
holders of thelil~. bonds, pro ril(ta, and certificates we~e delivered for the
shares to whiob each bondholder was entitled.

After the reorganized corporation had operated the railroad for
several years, and early in· the year 1880, the majority of the stock
was acqliired by Messrs. Margrand,. Gould, and Sage, in the interest
of the St. Louis, Iron Mountain & Southern Railway Company. The
object seems to have been to acquire control of the corporation and
subordinate its management to the interests of the Iron Mountail}
company. The parties who thus acquired control .now control the
corporation, and, speaking through it, insist that the mortgage bonds,
which were the consideration of the transfer of the property to ,the
corporation, !,Lre void, and should be set aside. The case, then, is
this: The complainant is a corporation which was brought into life
by a body of qreditors of a pre-existing corporation, who had suc
ceeded to all the property thereof,and who proposed to convey such
proper~y to the complainant upon receiving, among other considera
tions, the mortgage bonds in suit. The complainant assented to this
proposition, accepted a conveyance of the property, and executed its
mortgage bonds. It asserts now that although it had power to ac
quire the property it had no lawful power to pay for it in the terms
and manner promised. Its contention is founded upon a section of
the charter or act of incorporation by which alone it is claimed its
power to create a. mortgage is conferred, and upon a provision of the
constitution of Arkansas which limits the power of corporations of
that state in issuing bonds. The section of the charter relied on is
section 9, Which is as follows:

"The said company may at any time increase its capital toa sum sUfficient
to complete th~'said road, and stock it with. any thing necessary to give it
full operation and effect, either by opening books for new stock, or by selling
such new stock, or by borrowing money on the credit of the company, and
on the mortgage of its charter and works."

The constitutional provision is contained in article 12, and de
clares:

"No private corporati9Ii shall issue stock or bonds except for money or
property actually received, or labor done; and all fictitious increase of stock
or indebtedness shall be void."

As the bonds and stock ililsu.ed by this corporation were issued for
property actually received, viz., the .said railroad and all the corporate
property, it is .not obvious how this oonstitutional provision has any
application to the present controversy.: It is assumed in the argu
ment of counsel for the complainant, and reiterated several times,
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th~tt~e complainant recei'ved. no consideration for the mortgage
bonds. 'Upon what theory this' is claimed or can be maintained is
not apparent, and, indeed, is incomprehensible. The original cor
poration had been divested of its property by the fore.closure sale.
The newly-o'rganizedcorport;ttion accepte~ a reconveyance upon ,coIl
dition of executing the new mor.~gage bo;~Aa to the v~ndors. Whether
the complainant is a new corporation, or ,whether it il'lt~e old corpo
ration, need not be considered, because in either view the mortgage
bonds were the consideratioI1 01' the conV'eyance.

The proposition which is advanced, that the'veridors!arid the vend
ees were the same persons, and therefore there could be no contract
or sale, iSnot,eyen technically-correct. One of thep!ittleswas the
corporation; the' bondholders, by their t,fustees, were the other par
ties. True, the stockholders of the corporation were alsoth.Ei bond
holders, but the. circumst:mce that all the stockholders of a corpora
tion are,at the same time the several owners of property, which the
corpbration wishes to buy, does not destroy the power of 'the parties
to conttiicttogether~SuppOEle there were two corporations; eaal!
corripbsed of the same stockholders, can it be seriously· contended
that one corporation could not makes. eontract with' the other? A
corporatIon may' contract with its directors ; why not with ' its stock
holders? If the 'complainant ever acquired the l property it was by a
purchase; if itcol,lld purchase, the' bondholders could! sell, and the
mortgage was the consideration of the purchase' and sale. .

The primary questions,then, are"":""First, wheth~r,' upon tha pur
ahasa of properly, the corporation could mortg'age what it acquired
to secure the puiehase money; and, second, whether section 9 of the
charter has any application to such a transaction. It is to be ob
served that tue complainant doe8 not question its own power to ac
qtiire the property conveyed to it. It caimot do this' w4ile it holds
on to the property and seeks to remove the lien of the'mortgage. If
it could legitimately purchase, why could it not, like an individual
purchaser,. mortgage to secure the price? A corporllitioDI in order to
attain its legitimate objects, may deal precisely as can :an individual
who seeks to accomplish the same ends, 'unless it is prohibited by
law to incur obligations as a borrower of money. "Corporations
having the power to borrow money may mortgage their 'property as
security. Although it was at one time a qnestion Whether expres!'l
legislative consent was not required in order to authorize a mortgage
of any .corporate property, ag, for example, in Steiner's Appeal, 27
Pa. St: 313, yet the rule now is that a general right to borrow money
implies the power to mortgage all corporate propel'ty except: fran
chises, unless restrained by express: prohibition in the' act of incor
pora#on, or by some ,general statute." Green's Brice's Ultra Vires~

'(2d Ed.) 223~ 224.
In the late case of PTtiladelphiaCi:R. R. 00. v. Sticktef",21 Amer.
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Law Reg. 713, the supreme court of Pennsylvania considered the
question, and PAXON, J., delivering the opinion of the court, said:

"So far as the mere borrowing of money is concerned it is not necessary to
look into the charter of the company for a grant of express powers. It exists
by necessary implication. lit lit lit The reason is plain. Such corporations
are organized for the purposes of trade and business, and the bO,rrowing of
lOoney and issuing obligations therefor are not only germane to the objects
of their organization, but necessary to carry such objects into effect."

In Platt v. Union Pac. R. Co. 99 U. S. 48-56, Mr. Justice STRONG,
speaking for the court, says:

"Railroad corporations are not usually empowered to hold lands other than
those needed for ro.wways and stations or water privileges. But when they
are authorized to acquire and hold lands separate from their roads the author
ity must include the ordinary incidents of ownership-the right to /jell or to
mortgage."

The right of mortgaging follows as a necessary incident to the right
of managing the business of a corporation, according to the usual
methods of business men. The right of a corporation to mortgage its
franchises, or the property which is essential to enable it to perform
its functions, is generally denied by the authorities. But does the
reason upon which this denial rests have any application to a case
like the present? The foundation of the doctrine is that such a
mortgage tends to defeat the purposes for which the corporation was
chartered, and the implied undertaking of those who obtain the char
ter, to construct and maintain the public work, and exercise the fran
chises for the public benefit. Some judicial opinion is found to the
effect that there is no good reason for denying the right to make
such a mortgage without legislative consent, because the transfer of
the franchise to new bands through a foreclosure is, in fact, a change
no greater than may take place within the original corporation, and
the public interests are as safe in such new hands as they were in
those of the original corporators. Shepley v. Atlantic cf St. L. R. R.
00. 55 Me. 395-407; Kennebec cf P. R. 00. v. Portland cf K. R. 00.
59 Me. 9-23; Miller v.Rutland cf: W. R. 00.36 Vt. 452-492. Here
the mortgage was executed to enable the corporation to resume the
exercise of its charter powers, and fulfill the purposes for which it
was originally created. No precedent has been found denying to a
corporation the power to execute a mortgage of everything it acquires
by a purchase, when the mortgage is a condition of making the pur.
chase; and there seems to be no reason, in a case like the present,
for denying the power when the purchase of the mortgagor includes
the franchise and the whole property of the corporation.

Section 9 of the charter is not a restriction upon the implied power
of the corporation to incur such obligations as are necessary to en.
able it to carryon its business. It is a provision which would seem
to be intended to enlarge rather than to restrict the power of the cor·
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poration in this regard. Its purpose is to authorize an increase of
capital to an extent commensurate with the necessities of the corpo.
ration in any of the modes usually adopted by corporations for rais,
ing money-a provision which was necessary in view of section 4 of
the charter, which limited the amount of increase. As a corporation
has no implied authority to alter the amount of its capital stock when
the charter has definitely prescribed the limit, this permission was
necessary. The purchase of property by the corporation 'lor cash or
on credit is not an increase of its capital.

There is another ground, however, upon which the decision of the
case may rest more satisfactorily. Assuming that the complainant
transcended its charter powers' in creating the mortgage bonds in
question, it cannot be permitted to retain the benefits of its purchase,
and at the same time repudiate its liability for the ptircbaseprice.
The rule is thus stated by a recent commentator:

"Toe law founded on pUblic policy requires that a contract made by a cor
poration in excess of its chartered powers be voidable by either party while
a rescission can be, ~ooted withont injustice. But after a contraot of this
character bas been performed by either of the parties the requirements of
public policy can best be satisfied by compelling the other party to make com
pensation for a failure to perform 011 his side." Morawetz, Corp. § 100.

It is to be observed that in the present case there is no express
statutory or charter prohibition upon the corporation to purchase the
property or mortgage it for the purchase money. At most, its acts
were ultra vires, because outside the restricted permission of the char
ter. It is not necessary, therefore, to consider the distinction made
by some of the adjudications between the two classes of cases. Hitch
cock v. Galveston, 96 U. S. 341. The decided weight of modern an·
thority favors the conclusion that neither iParty toa transaction
ultra vires will be permitted to allege its invalidity while retaining its
fruits. The question has frequently been considered in cases where
a corporation, suing to recover upon a contract which has been per
formed on its side, is met with the defense that the contract was ultra
vires, or prohibited by the organic law of the corporation. Whitney
Arms Co. v. Barlow, 63 N;-Y. 62; Oil Creek d: A. R. Co. v. Penn.
Transp. 00. 83 Pa. St. 160; Ely v. Second Nat. Bank, 79 Pa. St.
453; Gold Minin,CJ 00. v. Nat. Bank, 96 U. S. 640; Nat. Bank v.
Matthews, 98 U. S. 621. The latter case is a forcible illustration of
the rule generally adopted. There a national banking association
was proceeding to enforce a deed o,f trust given to secure a loan on
real estate made by the association in contravention of section 5136,
Rev. St., prohibiting by implication such an association from loan
ing on real estate, and the maker of the trust deed sought to enjoin
the proceeding upon that ground. The court, speaking through Mr.
Justice SWAYNE, cite with approval Sedg. St. & Const. Law, 73, in
which the author states that the party who has had the benefit of the
agreement will not be permitted to question its validity when the ques-
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tionis one of pow~r6onferred by a chart~r. Another clasl of 'O$.f$etl
is where the corporation itself. attempts, to, set up .its own want of
power" in order. to, defeat an, agreement or transaction which is an
executed one .as to.the other pal't.y, and from which the corporation
has derived all tthatit was entitled to. Such cases were Parish v.
Wheeler, 22N:. Y. 494; Bissell v. M. S. ct N. I. R. Co. Id. 258;
Hays v. Galion Gas Co. 29 Ohio St. 330-340; Attleborough Bank v.
Rogers, 125,MIWS. 339; McCluer v.,Manchester R. Co. 13 Gray, 124:;
Bradley v. Ballard, 55 Ill. 418; RutlandctB. R. Co.v.Proctor, 29 Vt.,
93. In the.fi.rstof these cases the court say:

"It is now' very well settled that a corporation cannot avail itself of the
defense of ultra vires when the contrachlias been in good ·faith fUlly per
formed by th!'l other party, and thEl corporation has had the full benefit of the
performanooand of the contract. If an action ca,nnot be brought directly
upon the agreement, either equity will grant reliefor an action in some other
form will prevail.

The present ease is phenomenal in the audacity of. the attempt to
induce a c~urtof equity to assist a corporation in repudiating its obli
gations to its~reditors without offering to retUl,'u the property it ac~

quired by its :l1nauthorized contract with them.' The fundamental
maxim is t,hat he who seeks equity must doeqnity. Every stock
holder of the corporation when he acquired his stock took it with notice
explicitly ~mbodi,ed in his certificate that his interest as a. stockholder
was snbordmate. to the rights of the holders of the mortgage bonds.
It is now contended that if there is ~:ri.y obligation Qn the pitrt of the
corporation to pay for the property it purchased,it is not to pay what
it agreed to, ,but to pay a less consideration, because the property was
not worth ~he price agreed to be paid. The court ",ill not compel the
bondholders t~ ente{upon any such inquiry. They are entitled to set
their own v~lu,e on their own property; When the complainant offers
to reconvey t~e property inconsideration of which it created its mort
gage honds ifwill have taken the first step towards reaching a posi
tion whichtilay entitle it to be heard.. It may be said, in conclusion,
that there would be no difficulty, on well recognized principles, in pro
tecting .the bondholders against th~ destruction'of their claims upon
the theory of a vendor's lien for the pu~cliaile money. The taking of
a mortgage by ,their ~rustees, so far from evidelfcing an intention to
waive the lien,is c~l1clusive evidence to the contrary

The bill 18 dismissed, with costs. .
". .

" .',
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TRUSTEES 01<' THE CINCINNATI SOUTHERN RAILWAY iJ. GUENTHER,

Trustee. etc. "

(Circuit Court, E. D. Tenne88ee. Febru~ry 18, 1884.)

1. AUTHORITY OF TAX COLLECTOR."
" A tax collector has no authority to compromise a claim against a tax-payer.
2. TAXATION-UNCONSTITUTIONAL ASSEBBMENT-ESTOPPEL. "

In Tennes,ee, when taxes have .been assellsed and collected" under an uncon
stitutional statute, the municipality receiving them is. not estopped by such
receipt from disputing tliecorrectness of the valuation and lIUlkmg a reaSSCBB
ment.

3. SAME-ASSESSMENT BY CoLLECTOR-RAII.ROAD PROPERTY.
The statute of Tenqessee empowering collectors of taxes to assess property

which, bv mistake," has escaped assessmerlt in regularcourse, applies to the
property·of railroads as well as to that of private individuals.

4" SAME-UNEQUAL VALUATIONS-VALIDITY Oll' ABBBSBMENT.
An exaggerated valuation intentionally P!lt upon a particlliar class of prop

erty renders unconstitutional a tax imposed in accordance therewith; but the
tax-payer may be required to pay the amount justly due, without the formal-
ity of a new assessment. "

5. VALUE OF RAILROAD PROPERTY. "
The value of railroad property Is to be determined largely' by reference to

present and prospective profits, and not by the cost of construction alone.

In Equity. . .
O. D. McGuffy and Thornburgh if Andrews, for co~plainants.

James Sevi.er and Luckey f£ Yoe, for respondent.
KEy, J. Complainants own a railroad extending ftomCincinnati,

Ohio, to Chattanooga, Tennessee. This line of road"~as8es·through

Roane county, Tennessee, for the distance of 15 miles Bnd a half. An
act of the legislature of Tennessee, passed March 24, 1875, p. 100,
provides for a board of railroad :tax assessors, who are to assess the
taxable value of the railrol1d property of the state, and how the same
is to be apportioned to the different counties through which thes~

roads run. Under this st$.tute the complainants were 'assessed for
and on behalf of the county of Roane the sum of $1;2~i5.17 for the
year 1881, which assessments were paid. .A,.t the September term,
1881. of the supreme oourt of Tennessee, it was decided that the
mode of assessment pronded by the act of 1875 wlLsuncdnstitutional.
Chattanooga v. Railroad 00. 7 Lea, 561. On February 15, 1882, the
respondent issued a citation or notice to complainants reci~ing that the
assessments under the act of 1875 were' unconstitutional, and that
the taxes paidforthe years 1880 and 1881 w~re paii:lllpon an under
valuation, and notifying complainants to Rvpea'rfor the purpose of
making a proper assessment. Complainants did not appear, and re
spondent proceeded' to make new'assessments, aocorcling· to' which
the taxes due the state and Roane cOlinty for the year 1880 am9unted
to $5,504.79, and for ,the year 1:881, $5,566;68.,' ,Gompl1liinants ap
pealed from this assessment to the chairman of the county court of
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Roa.ne county, who reduced the assessment somewhat, but not very
considerably.

The bill in this case is filed to enjoin the collection of the taxes
under the last assessment upon several grounds. It is insisted that
the payment of the taxes assessed originally by the board of commis
sioners was a settlement and compromise in respect to these taxes,
because respondent insisted upon their payment, and complainants
objected to the validity of at least a portion of the tax. It appears
from the receipts executed for the taxes that complainants paid them
under protest. As the law provides that taxes illegally assessed may
be recovered back by the tax-payer, if paid under protest, these trans
actions, upon their face, could hardly be regarded as a compromise.
But this aside, the respondent, as the trustee and tax collector of
Roane county, had no authority to compromise with complainants in
this respect. He was bound to collect taxes as assessed. It is fur
ther insisted that as the agents of the state had assessed taxes against
complainants under the forms and terms of the law of the legislature,
and the county of Roane had .recognized its action by collecting and
appropriating the taxes under the assessments, the' county of Roane
is estopped from denying the validity of the first valuation, and in
consequence the assessments in controversy are void. There is mucb
force in this position, and I am not sure but I might concur in this
view of the case if the question were an open one. But we are con
sidering laws,-statutes of the state of Tennessee,-and this court is
bound by the decisions of the supreme court of the state in regard to
the construction of the statutes thereof, provided no federal or con
stitutional right is invaded. The supreme court of Tennessee, in the
decision already referred to, (Ohattanooga v. Railroad 00. 7 Lea, 563,)
says:

"We may assume in this case that if· the position oftbeplaintiff is correct,
that the assessment by the board of assessors for railroads is unconstitu
tional as to the property owned. by the company in the city of C\lattallooga,
then there. bas peen no assessment at all, and the property may well be as
sessed for taxation, and the railroad company be compelled to pay the taxes
thus assessed. ,,. .

In that case, as in the one under consideration, the railroad com
pany had paid the taxes for the years 1877, 1878, and. 1879,. and tend
~red the sum due for 1880, according to .the assessment and valua
tion made .1?ythe state railroad assesSOrs, as provided for by the acts
of the legislature of 1875 and 1877,and the court held that the tax
as assessed by the board of. tax assessors for lll;ilroads wasuncon
stitutional,-was void for, thaheason; so that, according to the para
graph already quoted, "there had been no assessment at all, and the
property may be well assessed for taxation, and the railroad company
be compelled to pay the taxes thus assessed." T4e whole scope of
thisd,ecision if! opposed to the idea of the estoppel olaimed by com-
plaiul!onts. .
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Complainants say that the assessments for taxes made in 1882 for
the taxes of 1880 and 1881 are void for the want of authority in the
respondent or the county court to make them. The general tax law
of April 7, 1881, p. 251, contains a provision that if it should come
to the knowledge of the chairman, or judge or clerk of the county
court, the county trustee, sheriff, or tax collector of any county, that
any person, company, firm, or corporation had not been assessed as
contemplated by the act, or had been assessed on an inadequate
amount, it should be the duty of such officer to cite such person, com
pany, firm, or corporation, o.r their agent or attorney, to appear before
him, so that an assessment may be made, and suoh officer was au
thorized to make the proper assessment. A similar provision is
found in the act of 1873, p. 175. The act of March 12,1879, p. 93,
says "that all collectors of taxes are hereby made assessors to assess
all property which, by mistake of law or facts, has not been assessed;
and it is hereby made the duty of such colloctors in all cases whereby
property has not been assessed, but on which taxes ought to be paid ,
by law, to immediately assess the same and proceed to collect the
taxes. It ia insisted that railroad property was not in the contem
plation of the legislature when these acts were passed, and is not
embraced in them. That railroads were taxed under other acts, and
assessed through different agencies and instrumentalities from those
assessing other property, is true~ It has not been shown that any
special provisions of law have been made for railroads which might
have escaped taxation, and the terms of the acts of 1873, 1879, and
1881 are sllfficiently general to embrace railroads in their scope
and phraseology. When we add to these considerations the authority
of the case of Ohattanooga v. Railroad 00., supra, we conclude that the
tax collector was clothed with authority in the premises. The subse
quent action of the county court did not invalidate the assessment, for
the chairman thereof might have assessed the property as well as the
tax collector for the year 1881, and the tax collector and chairman
might consult with the members of the county oourt, or with other
persons, as to the valuation of the property. No formalities or meth
ods are prescribed by which he is to be governed in arriving ttthis
conclusions in regard to suoh assessments as he may make.

It is said by complainants that the taxes for the year 1880 cannot
be collected because the respondent was not installod into office un
til September of that year; that the taxes for that year were assessed
in June, according to the terms of the law; and the case of Otis
v. Boyd, 8 Lea, 679, is relied upon as authority ,for this position.
That case does decide that the tax collector cannot assess and collect
taxes upon property which ha.s not been assessed for any year previ
'ous to the current year in which he entered upon his office. But it
seems to me that the reasoning in that case does not sustain the po
sition of complainants'. Under the terms of the law, the tax assessor
has no power to assess except in cases in which there has been no as-



898 FEDERAL REPORTER.

sessment, or in which there bas been an inadequate one. He is com
pelled to wait until after the regular assessors have made their re
ports and returns before be can ascertain whether property bas been
omitted, or .inadequately taxed. If he may wait a week, he may a
month, or six months, or more, 80 that he act thereon during his term.
The nature othis duties in this respect leads to this conclusion from
the necessity of the CRse. It may be said, in regard to most of the
grounds assumed by complainants in opposition to the payment of
these taxes, that it is not denied that the pr.operty of complainant is
subject to a tax for the benefit of and on behalf of Roane county,
and that it is the duty of complainants to pay such tax. It is the in
validity of the tax from the method of its assessment which is I:elied
upon. In such cases all doubts are resolved in favor of the tax. The
defense must make its right to resist the collection of the tax clear
and manifest before it can have relief.

Complainants insist, however, that though all the foregoing reasong
for their orelief fail, yet the taxes assessed against them violate the
constitution of the state of Tennessee in this: That the tax against com
plainants is unjust and unequal, and railroad property is valued at a.
higher Orate than property of other character; that this inequality is
'produced because railroad property, as a class or species,is valued for
taxation at a higher rate according to its value than other kinds or
gpecies of property in Roane county; that this higher valuation is
made and arrived at by establishing a different basis of valuation for
railroa.d property from that used in valuing other kinds of property,
and that it is done intentionally, and for the purpose of discriminat
ing against railroads. Mere inequalities in taxation will not vitiate
a tax if they be accidental arid unintentional. These must occur

.under any system of assessment, and especially under that in force
in this state, in which every civil district und ward .has its own
assessor. There will of necessity be many instances in which prop
erty will be assessed at more than its value, and mote, perhaps, in
which it will be assessed at less than its value. These errors and
discrepancies will not vitiate the tax; they are inevitable. But a
different result ofollows should a standard of valuation be used for one
species of property which is different from that used for another, if the
end reached necessarily is the taxation of the one species higher than
the other. The constitution of Tennessee establishes that "all prop-

oerty shall be taxed according to its value; that value to be ascertained
·0 in such manner as the legislature shall direct, so that taxes shall be
equal and uniform throughout the state. No one species of property
from which a tax may be collected shall be taxed higher than any

.other specieI'!· of property of the same value."Artiole 2, § 28. With
something of iteration the principle is emphasized that taxation shall
be equal and uniform. If unjust discrimination and difference is
made, the tax so imposed may be restrained' and its collection pre-
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vented. Pelton v. Nat. Bank; lQl U. S. 14;3; Oummings v. Nat, :Bunk,
Id.153; Chattanooga v. Railroad 00. supra. ,

The record in the case under consideration does nots4Qw very
clearly what particular method, of valuatiou was followed in assessing
;the value of railroad property, or that of .other property, but it does
appear that real. estate was, as a rule, taxed' upo.Q a valuation less
than its real value. 'l'he respondent in his.deposition says, ata rate
less by 10 per centum than its real value. But from the other proof
in the cause, and from what a court may judicially kno.w· of the his~

tory of taxasBessments in this region of the country, we think that
lands in Roane county were taxed at a valuation on the, ~verf!.ge of
one-fourth below their real value. It is quite apparenttha.t the prop
ertyof complainants was assessed at a valuation much above its real
value. It does not distinotly appear what rule was adopted in the
valuation of lands, but it is clep,r that it was not intended to assess
them at their real value, but below it; nor; were they assessed, as a
rule, according to their cost. It is equally clear that it was intended
to assess railroad property at its full value, and that in qoing so there
was fixed upon it an exaggerated and unreasonable valuation. This
difference was not accidental. It .follows from this intentional in
equality that the complainants are entitled to relief, but how far and
to what extent is a question of interest. Shall the entire tax be de
clared illegal and void because of the illegality of the assessment,or
shall only the collectio~ of so much of it as may be in eAcess of a
reasonable and proper tax be restrained? ,As alrep,dy stated, all pre
sumptions and intendments should be in favor of the tax, in casesaf
doubt. If the entire tax were declared void, it is probable thfl,t under
the ruling of the, supreme. court of the state in the case of Otis v. Boyd,
8 Lea, 679, valid assessments a.ould not now be made for the taxes
of the years 1880 and 1881. ' The supreme court of the United States,
in the case of Oummings v. Nat. Bank, 101 U. S. 153, held that the
tax in that case was unconstitutional because the rule of equality in
taxation had been disregarded, and that the appropriate mode of re
lief in such cases ,is, upon payment of the amount of tax whichjs
equal to that assessed on other property, to enjoin the collection of
the illegal excess. . The same doctrine is agliJin asserted in Nat. Bank
v. Kimrall, 103 U. S. 733, and in Sup'rs v. Stanley, 105 U.S. 305.

. I conclude, therefore, that so much of. the tax as is reasoua.ble and
just should be paid by the complainants, and theexceas enjoined.

Then, what is a reasonable.valua.tion of complainants' property as
compared with that fixed upon other property for, tax,ation? Fqr
this litigation should .be so conduct.ed that such taxesaa are .proper
may be paid at the earliest moment practicable, and thelJase !lholliid
now be finally determined if the record is in',such a ~tate of COD;lplete
ness as to allow ,it. The value '·of a railroad! espeqiallya newon(;l, is
a problem of no easy solution.. It is quite evident th.at the J;espond.
entassessedthe valueQf that,p~r.t of this railroad in RoanecoQuty
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mainly from the cost of its construction. In his answer he says
that "he believes that the cost and value of the road lying and situate
in Roane county was and is above the average of said road. There
are several tunnels and bridges in said county, and cost, as he is in
formed, about as follows: Emory river bridge, $100,000; White's
Creek bridge, $20,000; Kegan's tunnel, $250,000," etc. To make
the cost of a thing, especially a railroad, the measure of its value,or
even a chief constituent thereof, is most fallacious. A railroad that
costs $20,000 per mile is worth as much as one that costs $50,000
per mile, if its business and net earnings .be as great or greater. In
deed, it is more valuable, in one sense, as it makes a better return on
the investment. The expenses of keeping a road in repair which
runs through hills and mountains, and over rivers, are greater, be
cause it requires greater labor to keep its tunnels, bridges, and road
bed in repair, than it does in case of a road over a level country.
There must be a greater number of watchmen at the bridges, tunnels,
curves, and cuts and fills. The grades are heavier and running ex
penses more. Sometimes, indeed often, property may cost much and
be worth very little, or cost little and be of great worth. Its cost
may be looked to as an element entering into its value, but not as its
sole or even chief element. The earnings of a railroad, present and
prospective, m~st form a most important ingredient in the estimation
of its value. What amount of business has it done, is it doing, and
what is it likely to do? What through freights, local freights, etc.,
does it carry and will it <,larry? Many things must be considered in
arriving at its value. There are 15:1- miles of this road in Roane
county.· One of the engineers under whose supervision it was con
structed shows that the cost of this part of the road was about $40
000 per -mile. It has been assessed at that rate for the year 1880,
and at $44,000 for the year 1881. The officers of the road, who
predicate their estimate of value solely upon the net earnings of the
road for these two years as compared with its cost. fix the value of
the same part of the road at about $16,000 per mile for 1880, and
nearly $20,000 for 1881. We know, as an historical fact, that rail
roads in this section of the country have never proved a profitable
investment to those whose capital built them, even in the localities
most favorable for their construction and business. We know that
this road rUDS, for a great part of its way, through a mountainous
and rugged country, and was built at a heavy outlay. The country
through which it runs is, much of it, wild and undeveloped, and what
business may grow up along its line is problematical. Taking all the
known and proven facts into consideration, I am of the opinion that
about 50 per cent. of the original cost would be a fair valuation for
1880, and that about $2,000 per mile should be added to it for 1881.
I direct, therefore, that a valuation of $20,000 per mile be assessed for
1880, and $22,000 per mile for 1881. I think this will be a fair and
full assessment upon this property as compared with the rate at



PHILA.DELPHU & B. B. 00. V. POLLOOK. 401

which other property is valued for taxation by the county, and is
more likely to be above than below the real value. It is manifest
that the rolling stock and other personal property which were assessed
for taxes against complainants did not belong to complainants, but
to their lessees, and therefore complainants should not be taxed on
its account.

The next question raised by complainants is that the act of the
general assembly of Tennessee of 1879. p. 282. authorized a county
tax of not exceeding 30 cents on the hundred dollars. but that the
county court of Roane county. after levying a tax of 30 cents. levied
a special tax of 10 cents additional. It is insisted that this special
tax of 10 cents is void. This tax was levied, it is said, to repair
county buildings. CompJainants' position is sustained by the case of
Railroad v. Franklin Co. 5 Lea. 711, and Railroad v. Marion Co. 7 Lea,
664. Special authority must be shown to have .been conferred by
lawon the county court to levy this special tax before it cou~dlegally
impose it. The repair of the county buildings is an ordinary county
purpose. and the limit of taxation for snch purposes was 30 cents. A
school tax of 25 cents on the hundred dollars was levied for 1880.
The foregoing case of Railroad v. Franklin Co. decided that a tax of 20
cents on the hundred dollars was the limit of the school tax which the
legislature authorized counties'to impose for the year 1880. There
fore. to the extent of five. cents upon the hundred dollars, tbe school
tax levied by the county of Roane was illegal. The collection of the
special tax aforesaid, and of the excess of the school tax herein men·
tioned. will be enjoined as against complainants. The sums paid by
complainants as taxes for the years 1880 and 1881 will be credited on
the amounts due from them for the respective years. as ascertained
and declared by the decree in this case as herein directed. Interest
will be charged upon the balance due from complainants from the
date of the filing of the bill in this cause. The costs of the cause will
be paid by respondent. No account need be taken, as the amounts
due under the decree can be readily arrived at by a simple calcula
tion.

PHILADELPHIA & R. R. CO. V. POLLOOX.1

«(Jir~uiC (JO'llJrt. E. D. Pennsylvania. February 11.1884.)

INTERNAL REVIIlNUE-SEOTION 19, AOT OF FEBRUARY 8, 1875, (188'1'. 811,,-NoTES
USED FOR (JIROULATION--PROMrSSORY NOTE8-WAGES CERTIFIOATES.

The nineteenth section of the act of Feburary 8, 1875, (18 8t. 811,1 providing
that" every association, other than national bank associations, and every cor
poration, '" '" '" shall pay a. tax of ten per centum on the amount of theiJ
own notes u86d!or circulation and paid out by them," does not apply to certili·

1Reported by Albert B. Guilbert, Esq., of tbe Philadelphia bar.

v.19.no.6-26
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cates of indebtedness bearing interest and' p~yable to bearer alL aeertairl ,d1J.Y
therein named, issued in denominations of five and ten dollars each, and paid
out by a railroad company to its employesforwf\ges, and providing that tlie~'
would be received by the company at or before maturity for any debts due the
company. These notes or c~rtifi?atesjhl}vingbeen ~sued only to the employes
of the company on account of wages, and when paId, by the company having
been canceled and not reiesued, were not" used: for circulation," and that
they were used afterwards by those to whom they were issued to discharge.their
debts to others or to purchase subsistenceJo~ themselves, does not affect the
character imposed upon them by thecom'panY.

Hearing on Bill, Answer, and Proofs.
This was a bill to enjobi Pollock, collector of internal revenue, and

his deputy from prooeeding to enforoe payment of a tax levied. under
the nineteenth section of the aot 'of c(nigress of February 8, 1875,
(18 St. 311,) providing "that every person, firm, assooiation, oth,er
than national bank associations, and every corporation, state bank,
or state banking association, shall pay a tax of ten per centum on the
amount of their own notesu8ed fqrcirculationand paid out by them."
From the pleading and evidence it appeared that the Philadelphia &
Reading Railroad Company' i~sued to its employes for wages in the
years 1878 and 1879 certain instru1J?ents, in the following form: "

"THE PHILADELPli:IA & READING RAILROAD COMPANY.
"No. --. Wages OertijlrJate.

"PmLADELPmA, December -, 1878.
"The Philadelphia & Reading Railroad Company promises to pay to the

bearer hereof the sum of --:.... dollars, on the --- day of --, 1879,
with interest from date, without defalcation. for value received. This note
is issued for wages due by the Philadelphia & Reading Railroad Company.•
and will be received eithE.'r before or at. its maturity for the amounts due
thereon in payment of freight and toll bills of the Philadelphia & Reading
Railroad Cqmpariy. for coal bills of the Philadelphia & Reading Coal & Hon
Company, or auy other debts due to either of the said companies.

"F. B. GOWEN, President.'
"S BRADFORD, Treasurer."

These certifioates were prmted on tinted paper, embellished with a
vignette, and were somewhat narrower and longer in size t,han na
tional bank notes. For convenience they were made in denomina
tions. of five and ten dollars each, and were issued to an amount of
about $4,800,000. They were paid only to the employes of the com·
pany for wages, and when returned to the company, before maturity,
in payment of freights or tolls, and when paid by the company at
maturity, were ,oanceled and not reisslled. , There was evidence tha,t
in many cases these notes had been used, by the persons to whom
they had been issued, in payment for goods purohased from store
keepers and dealers, ltndthatwholesaledealets h!J,d reoeivedthein in
payment of accou,nts, du,e by sUGh sto.re-keepers, ,and tbatthey had
been largely dealt in by stock brokers. There was also evidence that
they had never been treated as circulation iIi the localities in which
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they were thus used, and that they could not be mistaken for bank
notes. .

Jamea E. Gowen, for complainants.
The certificates are simply interest-bearing promissory not.es, pay

able at a certain time, issued for existing dehts, and were never in
tended or. used as "circulation." The eXtent of the issue is of no im
portance. The denominations used were to facilitate the payment
of thousands of officers and employes, whose salaries were largely in
arrear. They were issued only to employes for actual debts, and
when returned to the company before or after maturity were can·
celed and not reissued. . Had the purpose been to use them as cir
culation they would have been reissued, and in such case a tax could
have been claimed only on the average monthly amount in circula
tion. They were dealt in by brokers and others as any other secu
rity, and their credit was fixed by their quotable value at the stock
exchange. They resemble warrants issued by municipalities. The
distinction between notes issued in payment of existing debts and
notes issued for circulation has always been recognized. Craig v.
Missouri, 4 Pet. 410; Atty. Gen. v. Ins. Co. 9 Paige, Ch. 470; Dively
v. City of Cedar Falls~ 27 Iowa, 227; Mullarky v.Townof Cedar
Falls, 19 Iowa, 24. ObligEl.tions which cirCUlate as money are paya
ble on demand. 14 Abb.Pr. 275 ; Morse, Banks, 458. The ques
tion, however, is concluded by U. S.v. Wilson, 106 U. S. 620, [So C.
2 Sup. Ct. Rep. 85,j which was a much stronger case for the gov
ernment than the present. The committee on ways and means of
the house of representatives, .and the committee on finance of the
senate, at Washington, have both reported that these certificates are
not taxable as circulation under the act of 1875..

1. K. Valentine, U. S. Dist. Atty., for respondents.
These notes are within the prohibition of the act. Thomas v.

Richmond, 19 Wall. 353. The name given these notes by the com
pany is not essential. Their nature is to be determined by the in
struments themselves, their character and purpose. The agreement
to receive them for debts due the company is calculated to facilitate
their circulation. In fact tlley did circulate. .It is no auswer to say
they were not reissued; Bank of England notes are not reissued.
These are in all respectacurrent notes used for circulation, and tax
able as such. Webst. Dint. "Note;" Morse, Banks, 438; Craig V.

Missouri, 4 Pet. 410; Briscoe V. Bank of Kentucky, 11 Pet. 257. The
law is so settled in Pennsylvania.. Hazleton Ooal 00. v. Megargel, 4
Barr, 394. Also in New York.. Ins. Co.v. Cadwell, 3 Wend. 302;
Leavitt V. Yatta, 4 Edw. Cb. 134. U. 8. V. Wilson,8upra y arose under
a different act, and in that case the notes had been issued by the re
ceiver under a decree of a court and were sold by tbecompany.

MoKENNAN, J. We are·ofopinionthat..!this· case is ruled by U. S.
v. Wilson, 106 U. S. 620, [2 Sup. Ct. Rep. 85.] In that case it
was sought to subject to taxation certificates of indebtednessis8ued
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by a railroad company, and by a receiver appointed to take charge of
it, as notes or obligations, within the meaning of section 34:08 of the
Revised Statutes, "calculated, or intended to circulate, or to be used
as money," and the court held that they were not "circulation" and
so not taxable. The tax claimed in this case was imposed under
the nineteenth section of the act of congress of l!'ebruary 8, 1875,
which provides "that every person, firm, association other than na
tional bank associations, and every corporation, state bank, or state
banking association shaH pay a tax of ten per contum on the
amount of their own notes used for circulation and paid out by
them." The notes issued by the complainants here were in the form
of promises to pay to bearer a round sum at a future day, with inter
est, and were upon their face stated to be for wages due by the
Philadelphia & Reading Railroad Company, and were receivable
before or at maturity in payment of freight and toll bills of the
Philadelphia & Reading Railroad Company and for coal bills of the
Philadelphia & Reading Coal & Iron Company, or any other debts
due to either of said companies. These notes were only issued to
the employes of the railroad oompany on account of wages due them,
and when paid by the company were oanoeled and not reissued.
They were not, therefore, "used for circulation" by the company,
but only as e"ridences of the company's indebtedness to its employes
for wages; That they were used afterwards by those to whom they
were issued to discharge their debts to others, or to purchase sub
sistenoe for themselves, is, in our judgment, indeoisive in determin
ing the charaoter of these instruments, because that is to be imposed
upon them by the company by using them as circulation, and paying
them out as such. This. as already stated. was not" done. What
is there, then, to put them in the oategory of "circulation?" This
is olaimed to result from the form in whioh they were issued. But
this is fully answered by the supreme oourt in U. S. v. Wilson. In
every essential particular the oertificates issued there and those
in question here are remarkably alike. The former were certifi
cates of indebtedness, good for round sums. payable to bearer .at
a future day, with interest, and oIle·fourth of their face value was
reoeivable before maturity for freight and debts due the oompany,
and were paid out again at their face value, with interest. Under
these ciroumstanoes the supreme court held that it was not satis
fied that these certificates "were caloulated or intended to oiroulate
or be used as money." Now, in view of this decision, we cannot
hold that certificates of similar form, used by the railroad company,
not for ciroulation, but as evidenoe of wages due to its employes, are
within the soope and meaning of the act of congress, and so subject
to the tax imposed by it.

The first prayer of. the bill must therefore be granted.

BUTLER, J., conourred.
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'MUSKEGON NAT. BANK II. NORTHWESTERN MUT. LIFE INS. Co.·

(CirCUit CO'IJ4't, B. D. NMD York. February 9. 1884.)

NEW TRIAL-VERDICT AGAINST EvIDENCE.
A verdict will not be set aside merely because the court Is of the opInion that

a contrary verdict should have been rendered. nnle.it .Ii clearly and palpab1l
against evidence.

Motion for New Trial.
John E. Parsons, for plaintiff.
Edward Salm.on, for defendant.
SHIPMAN, J. This is a motion by the defendant for a new trial ot

an action upon a policy of life insurance, upon the ground that the
verdict for the plaintiff was against the weight of the evidence. The
defendant relied upon alleged false representations in the application
in regard to the insured's habits of temperance and upon a breach of
his promissory warranty against intemperance. I am not dissatisfied
with the finding of the jury in l'egard to the alleged false representa
tions in the application. When the application was made, the in
sured had been confessedly of temperate habits for over nine months,
and had thus shown himself capable pf self-control. I differ from
the jury in regard to his habits after the policy was issued, because· I
am of opinion from the evidence that his habit of "spreeing," or in
dulging in occasional debauches, became more confirmed, frequent,
and certain until his bondage to intemperance was established; and
that the excessive use of liquor impaired his health and shortened his
life. The uncontradicted facts that in April, 1881, while he was re
covering from a spree, he employed a colored attendant for a fort
night to accompany him everywhere and guard him against the use
of liquor, and that, notwithstanding, he occasionally becll.;me drunk,
are strong proof to my mind that he had. reached a point where he
was conscious that he was powerless to withstand his periodical thirst
for liquor. But, in the intervals between his sprees, it is plain that
he was active, prompt, and energetic, and that he did not have the
appearance of an intemperate man, and, from the fact that there was
no indication of liquor about his person, I think that he did not drink
during these intervals. The jury found that the insured was noli
.. habitually intemperate, or 80 far intemperate as to impair health,"
apparently from the fa.ot that his excessive use of liquor was occa
sional, and that he was abstinent during the periods whioh intervened
between his attacks of intemperance. I can see that there was enough
evidence in favor of the health and apparent temperance of Comstock,
when he was engaged in 1;lusiness, to induce an honest belief that he
had not yielded to intemperate habits, and that, therefore, the ao
oounts whioh were given by personB-.}fho had seen h~m when he was
intoxicated were exaggerated. The testimony of Messrs. Ba.rrow, Par-

IAfIlrmed. See 7 Sup. ct. Rep. 1221.
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BonB, Haines, and Goodsell shows that in their occasional or frequent
interviews with Comstock in the business part of the city, and during
business hours, they did not perceive that he ever drank liquor, and,
I think, it is t'ruethat if he had drank without interruption his ap
pearance and breath would have shown it. So that, while I think
that the verdict should have been for the defendant, I cannot say that
it was so mllch agaJnst the weight of evidence as to demand or justify
the granting a new trial.

The jury gave more importance to the testimony for the plaintiff
than I thought it deserved. While it was true, it did not seem to me
to be convincing. It apparently seemed to the jury to be weighty, but
new trials for verdicts against evidence should not be granted merely
because the court :thinks that a mistake was made. The mistake should
be clear and palpable.

The motion is denied.

LAPl'and otl1ers V. VAN NORYAN and another.

(Oif'cuit Oourt. D. Minnesota. February 15, 1884.)

1. VOLUNTARY ASSIGNMENT-POSSESSION OF ABSIGNEE-ATTACHMENT.
Property in the possession of an assignee under a voluntary assignment, pur

porting to be made b~ the debtor in pursuance of the statute of Minnesota, ap
proved March, 1881, IS not in custodia legis, so as to exempt it from aeizure by
a writ of attachment issued out of the circuit court of the United States.

2. SAME - MOTION TO DISSOLVE ATTACRMEN'l' AND TURN OVER PROPEltTY TO
ASSIGNEE.

A motion to dissolve an, attachment and order the property to be turned over
to the, assignee by the marshal, denied upon lhe facts stated in the opinion.

The defendants made an assignment to one Bennett, in pursuance
of the provisions of section 1 of the insolvency law of the state of
Minnesota, approved March 7,1881. While the debtor's property in
store was in the possession of a deputy sheriff of Hennepin county,
Minnesota, the United States marshal attempted to take the same by
virtue of a writ of attachment issued out of the United States circuit
court for this district. The deputy sheriff, after this attempted levy,
'on demand of the assignee, surrendered the possession of the prop
erty to him, which was immediately taken by the marshal, and the
assignee ejected fro'm the building. A motion is' 'made by the as
signee to intervene intliis suit, and to dissolve the writ of attachment
issued out of this court.

Merrick ~ Merrick, for Bennett, assignee.
0'Brien If Wilson, contra.
NELSON, J. ,It is not necessMy to decide on this motion whether

the assignment is fraudulent on its face. .True, the assignors have
expresslyres9rved an interest to themselves, and authorized the as
signee to pay over to them any surplus that may remain, to the ex-
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elusion of those creditors who do not file a release and participate in
the assets' of the)!lstates., It is doubtful whether'such a provision is
in harmony with the law, but in the view taken by the court this ques
tion will not be considered. The affidavits introduced by the assignee
at the hearing show that the sheriff of Hennepin county was in pos
session of and legally controlled th~ store and stock, who'n a. diJma:rid
was made by virtue of the assignment and the possession of the prop
ertysurrendered by the deputy. The United States marshal of this
district had attempted to make 'a levy after the ~heriff 1).~dtaken pos
session,but he could not ,rightfully interfere with that o,fficer,and
there was no voluntary surrender to him of the property seized. It
also fairly appears by the affidavits of Ben:qett, the assignee, A. B.
Van Norman, Peterson, deputy sheriff, and A. N. Merrick~ that after
the sheriff or his deputy had surrendered the possession'on demand
of the assignee and released the property, the United States marshal
immediately took the same by virtue of a writ of attachment issried
out of the oircuit court of the United States for the district of Minne
sota. It is by virtue of this seizure that the marshal holds the prop
erty. On this statement of the facts'Ishall not decide on this motion
who has the better title and right to the 'possession of the property
taken. '

Mather v. Nesbit, 18 FED REP. 872, has no application t,o the facts
here. Th'e writ of attachment properly issued in this suit against the
debtor, and if the marshal has s.eized the property which belonged to ,
BennEltt,he is certainly liable in an action of trespass for the damages
thereby sustained. . . •

It is claimed that the property in the pOBsElssion of the assignee is
in custodia legis and not subject to seizure bywi'it ·of attachment. J
do not agree to this. The statute of Minnesota, March, 1881,did
not validate all assignments purporting to be made in pursuance
thereof, and forbid a judicial investigation; and while I concede that
an attachment would not hold the property to satisfy. a judgment
against the defendants unless the assignlI).ent is, fraudulent and void
against the plaintiffs, yet under the law the pr.operty in the posses;
sionofthe assignee is not in custodia legis so as to exempt it from
seizUl:e. . This instrument is the source of title in the assignee, and
its execution is the voluntary act of the debtors, and Il6t a proceed·
ing instituted by law against them. The object (jf section I, as said
by the court in Rhode Island, where a similar section is contained
in the insolvent law of that'state,-"ia to take advantage of the dis
pleasure which a debtor naturally feels when his property is attached,
or to hold (jut an inducement t(j him to'make an assignment." 19
R. 1.460. . The defendants have joined issue in the action brou~ht by
the plaintiffs, and if the assignee desires to defend he can become a
party thereto. . ' ':

The motion to dissolve the attachment, however,'iscleniedana.it is
80 orde,l'ed. ',,' .

oJ ; ,. \.' .} <'I
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OELBERMAN and others v. MERRITT.·

(Oircuit 001M't, S. D. N61JJ York. February, 1884.)

Ou8TOMS DUTIES-APPRAISER NOT ALLOWED TO IMPEACH HIS OWN VALUATION.
A merchant appraiser appointed under section 2930 of the Revised Statutes

is a qUaBi judicial officer, and will not be permitted to testify to his own
neglect of duty. To permit the awards of the important tribunal, which con
gress has established to appraise imported merchandise, to be overthrown on
the assertion of one of its members made years afterwards, is clearly against
public policy. It is putting Ii. premium upon inc(,mpetency, inaccuracy, and
fraud.

Motion for a New Trial.
D. H. Chamberlain and Eugene H. LewiB, for plaintiffs.
Elihu Root, U. S. Atty., and Samuel B. Clarke, Asst. U. S. Atty.,

for defendant.
Before SHIPMAN and COXE, JJ.
COXE, J. On the twenty-ninth day of June, 1879, the plaintiffs im

ported from Germany 34 cases of silk and cotton velvet, in two in
voices, conta.ining 10 and 24 cases respectively. The collector desig
nated two cases from the former and three from the latte.r invoice,
and they were sent to the public store for examination. The ap
praiser advanced the entered value more than 10 per c,ent. The
plaintiffs, thereupon, gave notice of dissatisfaction under section 2930
of the Revised Statutes. The collector selected a merchant appraiser
to be associated with one of the general appraisers for the purpose of
instituting a re-examination of the merchandise as provided by law.
Before entering upon his duties the merchant appraiser took the fol
lowing oath:

.. I, the undersigned, appointed by the collector of the district of New York
to appraise a lot of silk and cotton velvets * * * do hereby solemnly
8wear, diligently and faithfully to examine and inspect said lot of silk and
cotton velvets, and truly to report, to the best of my knowledge and belief,
the actual market value, or wholesale price thereof, at the period of the ex
portation of the same to the United States in the principal markets of the
country from which the same was exported into the United States, in con
formity with the provisions of the several acts of congress providing for and
regulating the appraisement of imported merchandise, so help me God."

Subsequently he made two reports, in which, after having stated
that he had examined the velvets with the general appraiser, he cer
tified that the actual market value or wholesale price of the goods
was correctly stated in the itemized schedules which followed. The
aggregate of his advance over the entered value was 9l per cent.
The general appraiser also made reports advancing the p;oods 17 3-10
per cent. There being a disagreement, the collector adopted the lat
ter valuation and levied the additional duty and penalty as required by
law. The, plaintiffs insist that the reappraisal was invalid because
the merchant appraiser did not diligently and faithfully inspect the

1 Reversed. See 8 Sop. Ct. Rep. 161.
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goods. The cause was tried at the February Circuit, 1883, and re
sulted in a verdict for the plaintiffs. The defendant now moves for
a new trial. Upon the trial, a former decision by Judge SHIPMAN was
relied upon as supporting the proposition that an appraiser might be
called to impeach his own award. Although in that case-Passavant
v. The Collector-the merchant appraiser was permitted to testify,
the court did not have before it, or attempt to decide the question
now presented for consideration. That question is: Was the mer
chant appraiser a competent witness to prove his own neglect of duty?

It is true that the counsel for the defendant might have made their
, objections more definite. We are, however, of the opinion that the

exceptions to the admission of evidence and to the refusal of the court
to direct a verdict fairly entitle them to present this question here.
Randall v. B. cf; O. R. Co. 3 Sup. Ct. .Rep. 322; Gordon v. Butler, 105
U. S. 553.

Stripped of all disguise the effort, on the part of the plaintiffs, was
to induce the merchant appraiser to testify that he had not done what
the law required him to do. .In this they were partially successful,
if they had not been, no question, upon any theory, could have been
presented to the jury. In other words the only evidence of which to
predicate illegality in the appraisement came from the lips of a man
who took an oath that he would act legally, and subsequently certified
over his own signature that he had done so. Should this evidence
have been received? Appraisers occupy the position of quasi judi
cial officers, they have been aptly described as "legislative referees."
Tappan v. U. S. 2 Mason, 406; Harris v. Robinson, 4 How. 336.
'fhe merchant appraiser is presumed to be, and in fact is, the special
representative of the importer, and quite naturally, as was demon
strated by the evidence in this case, is somewhat biased against the
government. The examination which he is required to make may
take place when he is entirely alone, its extent is largely in his dis
cretion. What he says of it and its sufficiency no one can contradict.
The government, if he is permitted to testify, is left remediless and
wholly at his mercy.

Thus may the solemn and definitive conclusion of the tribunal
to which congress has assigned the duty' of placing a value upon
imported merchandise, be attacked in a collateral proceeding and
swept away by the testimony of a negligent, forgetful or dishonest ap
praiser. The result, too, is infinitely more disastrous than in ordi
nary actions where verdicts and decisions are set aside and new trials
ordered. No better illustration could be furnished than the verdict
in this case. The evidence was overwhelming and hardly disputed
that the goods were undervalued. The merchant appraiser admitted
this, the inference to be drawn from this testimony is, that. being
compelled to advanlle the value, his sole anxiety was to relieve the
importer from the penalty; hence his valuation at 9!- per cent. ad.
vance. Notwithstttnding this, the government loses the penalty not
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only, but alBO the duty, which upon the proof was clearly due. Mani
festly the rules of e"idence shQuld not be relaxed to produce a result
so inequitable.. To permit the awards of this important legislative
tnbunalto be overthrown upon the assertion of one of its .members,
made years afterwards is, we think, clearly against public policy. To
hold otherwise, would be, in effect, to allow the witness to deny his
oath and stUltify himself by an impeachment of his own finding,-to
contradict a record by speculative and fallible testimony, in short it
would set a premium upon imcompetency, inaccuracy and fraud ..
We do not intend to intimate that the evidence in the caee at bar
establishes more than .forgetfulness, or perhaps, carelessness onth~
part of the merchant appraiser. The mischief is in establishing a.
rule under which ample opportunity is given for a .complete reversal
of the aphorism'-"Corruption wins not more than honesty."

We have been referred to no case and are quite confident none can
be found where this precise ques,tion has been decided. The weight
of authority upon analogous questions, however, having reference to
jurors, referees,<arbitrators, and commissioners sustains the position
here taken. Every objection to them applies with equal or greater
foroe to an appraiser. What are the arguments against the admissi
bility of this testimony? It permits, it is said, a solemn record t~

be attacked by parolevidenoe, and that too in a collateral proceeding,
it permits a witness whose memory is clouded and confused by a
thousand intervening events to diflpnte the rectitude of a finding
made when all was fresh and clear before him. It promotes litiga
tion. It encourages bribery, trickery and fraud. These are some of
the reasons; and which one of them does not apply to an appraiser?
If a judicia.l officer or a juror may not testify to misbehavior on his
part: if appraisers or commissioners under state laws cannot be heard
to say that they did not sufficiently view or examine the land alleged
to be damaged, if an arbitrator oannot impeach his own award, we
fail to find any reason, founded upon authority, why the evidence
here should stand.

As the conclusion reached upon this branch of the case necessitates a
new trial it 'will not be necessary to consider the other propositions
argued. It may be said, however, in view of all the testimony,
and particularly that of the government appraiser, refreshed as it
was by stenographic notes taken at the time, showing the nature
of the eKamination and the part taken by the merchant appraiser,
that the verdict should be set aside as against the weight of evi
dence;it -being established by a great preponderanoe of testimony
that every reqtlirement of law was oarefully obeyed

New trial ordered.

SHIPMAN, J .,concurs
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ELGIN WATCH CO. v. SPAULDING, Collector.

(OirdUit (Jourt, N. n. lllinoi& January 22, 1884.)

CuSTOMS DUTIES- WATCH ENAMEL.
The substance known as "watch enamel" .is dutiable under schedule Mof'

section 2504, as" watch material," at 25 per cent. ad valorem, and 'not under
schedule .B of the same section, at 4U per cent., as .. manufactures of glass, or"
of which glass shall be a component materiaL" Schedule"B WllS intented to
cover only manufactured articlel' of glass, and not the crude material.

At Law.
Storck ff Schumann, for plaintin.
Gen. Joseph B. Leake, Dist. Atty., for defendant.
BLODGETT, J. The plaintiff, about November 22, 1882, imported

an article which was charged by the inspector of customs a duty of 40
per cent. ad valorem under the last paragraph of schedule B, § 2504,
as "manufactures of glass, or of which glass shall be a component
material." The plaintiff paid the duty so imposed under protest, and
brings this suit to recover the excess of such duties, contending that
the article in question is dutiable as "watch material," under the last
paragraph but one of schedule M, § 2504, at 25 per cent. ad valorem.
The proof in the case shows that the article in question is known to
the trade as "watch enamel," and used only, so far as is disclosed by
the evidence, for enameling the faces or dials of watches. The proof
also shows that the composition of this commodity is a secret; that
the component parts of it are not known in this country; that it is
used by being pulverized and made into a paste which is spread upon
the copper disk which forms the base of the watch dial, and then
baked and polished, so as to bring it to a proper surface; and tIre
proof fails to show that it is practically applied to any other use than
for enameling watch dials, although it is suggested that it is adapted
to use as an enamel for clock faces, and perhaps might be used for
scale columns in thermometers and similar instruments, and for other
purposes where a white enamel surface is desirable. I ,come, there
fore, to the conclusion that the article in question was imported by
the plaintiff solely for use as enamel for watches, and tl;lat this is the
only purpose for which it is at present imported by importers and:
used in this country, and the only use known for it to the trade. The
appearance of the article would seem to indicate that it is a vitreous
material; at least the fracture would indicato that, and it may have
in its composition some of .the material out of which glass is made;
but it seems very palpable to me that it is not a manufacture of glass:
it is not even crude or raw glass, and I therefore. conclude that it
(lomes clearly within the desoription of "watch material." It,. is there
fore, in my estimation, "watch material," and nota,mQ~ufMture of
glass. It is plain, I think, that the last paragraphQf- ,s~4ed\lle B,
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"manufactures of glass, or of which p;lass is a component material,"
was intended to designate some manufactured article of glass, in form
for use as such, and not crude or raw glass. It must be an article
which was fitted and adapted at the ~ime it was imported for Elome
purpose or use, and did not require further manipulation in order to
make it dutiable as a manufacture of glass.

Issue is found for the plaintiff. '

CRIOAGO TIRE & SPRING WORKS Co. '/J. SPAULDING, Collector.

(Oircuit Oourt. N. D. nUnoi,. January 22,1884.)

CUSTOMS DUTIEs-TIRE BLOOMS-STEEL PAUTLY MANUFACTURED.
Held, that certain steel-tire blooms which had gone through several stages

in the process of manufacture, were dutiable at 45 per cent. as" articles of steel
partially manufactured," and could not be classified as" steel not otherwise
provided for," the duty upon which is only 30 per cent.

At Law.
Storck &; Schumann, for plaintiff. .
Gen. Joseph B. Leake, Dist. Atty., for defendant.
BLODGETT, J. This is a suit to recover duties claimed by the plain.

tiffs to have been illegally charged upon certain steel·tire blooms im·
ported by plaintiff. The inspector of customs classed these blooms
under the paragraph of schedule E, § 2504, which reads as follows:

" All manufacturers of steel, or of which steel shall be a component part,
not otherwise provided for, forty-five per cent. ad valorem. But all articles
of steel partially manufactured, or of which steel shall. be a component, not
otherwise provided for, shall pay the same rate of duty as if Wholly manu
factured."

The plaintiffs lUsist that they should have beeu classed under an.
other paragraph of schedule E, as "steel in any form, not otherwise
provided for, thirty per cent. ad valorem." Payment of the duties
demanded was made by plaintiff and appeal taken to the secretary of
the treasury, who affirmed the action of the customs officer here. The
proof shows that the steel·tire blooms in question are produced by
first casting a flat round ingot of steel somewhat in the shape of a
cheese, or grindstone with no hole through the center. It is then re
heated and hammered so as to reduce its thickness, thereby compact.
ing its grain or fiber; a hole is swaged through its center and it is
then hammered on the horn or beak of an anvil, thereby expanding its
circumferance and forming a grain or fiber in the circumferential di.
rection, and when intended for locomotive tires the rudiments of a
flange are formed or swaged also upon the outer periphery of the
circle. In this form these blooms are ready for rolling, and are im·
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ported at this stage of development. On arriving in this country
they are reheated and placed in the rolling-machine, where they are
rolled or spun into the size and shape adapting them for use for tires·
for locomotive driving wheels or car wheels, and, after being rolled,
the inner and outer surfaces are turned and finished in a lathe. It
seems quite plain to me that when imported these blooms had passed
through an important stage in the progress of manufacture into steel
tires. They were something more than ingots of steel or plain steel
blooms or bars. In the first place, the ingots were cast in a peculiar
shape, and the work which had been expended on them to bring them
from the ingot stage to tire blooms is shown, by the proof, to have
been equal to $10 or $15 per ton, and it was all work for the specific
purpose of making them into steel tires and nothing else. The par.
ticular use to which they were to be applied was indicated from the
first by the shape in which these steel ingots were cast; the work
done not only fitted them for this specific use but it unfitted them, in
a degree, for any other use, and hence I conclude that these steel.tire
blooms were articles of steel partially mannfactured. To use these
blooms for any other purpose, it would undoubtedly have been neces·
sary to undo much of the work which had been done upon them. I
am therefore of opinion that the duty in this case was rightfully
charged.

The case of Downing v. Robertson, unreported, in the Southern
district of New York, referred to by complainant's attorney on the
trial, involved the duties on plain steel blooms where the ingot had
been brought into the shape of planks or slabs by hammering or
rolling and from which railroad bars or bar steel could readily be
rolled, and at the stage where they could be and were readily adapt.
able to any other use for which steel was needed. This case, there·
fore, does not seem to me at all in point for the purpose of settling
the question in these cases.

The issue muat be found in this case for the defendant.

WILSON and others v. SPAULDING, Collector.

(Oircuit Oourt. N. D. DUno'" January 22,1884

CtJsToHS DUTms-TAFFETA GLOVES.
Taffeta glove8 containing over 50 per cent. in value of sUk and over 25 per

cent. of cotton are subject to a duty of 50 per cent. ad "aWrltm under the ninth
paragraph of schedule 4.

At Law.
Storck II Schumann, for plaintiffs.
Gen. Joseph B. Leake, Dist. Atty., for defendant.
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B:(..ODGET'1', J. This is a suit to recover back du~ies paid by plain~

tiff·s under protest, .on three lots of "Taffeta" gloves, imported by the
plaintiffs in March an~l September, 1882, the amount of duties which
plaintiffs claim was paid in excess of what was rightly chargeable;
being $129.30 in this particular case. The goods in question were
classed by the inspectors as compoaed of silk and cotton, "silk, chief
component of value," and charged with an ad valorem duty of 60 per
cent., under the seventh paragraph· of ,schedule H, section 2504.
The plaintiffs, by the protest, claim that these goods contain 25 per
cent. or over in value' of cotton, and are only dutiable at 50. pet
cent. ad valorem, under the last clause of scheduleH, and the proviso
of section 1 of the act of February 8, 1875, "amendatory of the cus
toms and revenue law." By that act it is provided "that from and
after the date of the passage of this act, in lieu of the duties hereto
fore imposed on the importations of the goods, wares, and merchan
dise hereinafter specified, the following rates of duties shall. be ex
acted, namely: ... '" '" On all goods, wares, and merchandise
not otherwise herein provided for, made of silk, or of which silk is
the component material of chief 'value, irrespective of the classifica
tion thereof for duty by or under previous laws, or of their cammer·
cial designation, si:x.typer centum ad valorem: provided that, this
act shall not apply to goods, wares, or merchandise which have, as
a component material therElof, twenty-five per centum, or over, in
value, of cotton, flax, wool, or worsted."

The proof in this case shows without dispute that the gloves in this
case are composed of silk and cotton, and contain over 25 per cent.
of their value in cotton, but silk is the chief component of value; that
is, they contain over 50 per cent. in value of silk. The duty upon
them is therefore not specifically fixed by the act of February 8,1875,
as the proviso in this act takes them out of the 60 per cent. class,
and the only question is, under what law are they dutiable? Plain
tiffs claim them to be dutiable under the ninth paragraph of schedule
H, while they were charged with duty under the seventh paragraph
of schedule H. The paragraphs in schedule H, upon which the ques
tions arise, read as follows:

"(7) Silk vestings, pongees, shawls, scarfs, mantillas, pelerines, handker
chiefs, veils, laces, shirts, drawers, bonnets, hats, caps, turbans, chemisettes,
hose, mitts, aprons, stockings, gloves, suspenders, watch chains, webbing,

, braid, fringes, galloons, tassels, cords, and trimmings, and ready-made cloth
ing, of !lilk, or of which silk is the component material of chief value, sixty
per cent. ad valorem."

"(9) Manufactures of Silk, or of. which silk is the component material of
chief value, not otherwise provided for, fifty per centum ad valorem."

Since the passage of the act of February 8, 1875, several opinions
constrning it have been given by the att.orney general and secretary
of the treasury. These opinions, are reported in 15 Ope Atty. Gen.
51, and Decisions of Treasury Department for 1875, page 344, and
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Decisions of the Treasury Department for 1876, page 133; and I infer
that under, the constructionaf the law givet;l. by· these' rulings the
jJractice of the customs officers has been to charge a duty of 60 per
cent. ad valorem on this clas!J ofgoods; on the ground that they are
dpecifically dutiable as "silk gloves, under the seventh paragraph of
schedule H. It seerps to me, however, that there is at least room
for a doubt whether any articles e'Xcept ready-made clothing, com
posed partly of silk and partly of cotton', and where silk is the chief
component of value, come within the meaning of the seventh para
graph. It reads, "silk vestings, etc!' until we reach the words, ','ltnd
ready-made clothing of-silk," and then proceeds,"'or of which silk is
a component material of ohief value." . And I .think thl:l fair gram
matical construction of the sentence limits the application of the
words, "or of which silk is a component material of chief value,~' to
"ready-made clothing, 'land. that it was intended that the articles pre
viously .mentioned in the paragraph, such as "silk vestings," "gloves,"
etc., should be wholly of silk in ordlll':to subject them to the 60 per
cent. ad valorem duty.

But whether Lam right or ,n'Ot as· to the true reading of this seventh
paragraph, I think we must .certainly assume thatc.ongress, hy this
proviso to the first section of ,the act. of 1875, intended that goods
composed of silk and cotton; but which contained 25 per cent. or
over of cotton, shall natbs dutiabl~.at· 60 per cent., else the. excep
tion by the proviso means pQthing. Why eliclude them from. the
clause of the act immediately preceding this .proviso, which makes
oertainclasses of goods dutiable at 60 per cent., and yet by construction
put them back into this. seventh paragrapb, in. schedule H; which
charges them with 60 per cent. ad valurem' duty~ It is the duty of
the court to give effect to all the parts of the law, if it can be consist
ently done; and, inasmuch as congres~did not say by this proviso that
these goods containing 25 percent. or over of cotton should come in free
of duty, we must assume that they were still subject to some duty;
and the natural clause under which they fall, as they are to pay les8
than 60 per cent. ad valorem; is the lastchtuse of schedule a, which
makes them dutiable as "manUfaotures of silk, or of which silk is
the component material of chief value; not otherwise provided for, 50
pet· cent. ad valurem." They certainly respond to this definition,
Itlld I therefore conclude thait they are dutiable under this ninth
~lause of schedule H.

This view seems to me to harmonize the legislation, and give .effect
to /tIl the parts of the act of February 8, "1875, .making itcousistent
with itself and the previous legislQ.tionQf,congress on the subject.

The issue in'this case, Mldth,e ~aSeS: that w~retried with it, will
be found for the plaintiff.
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F.UlUJA.N£S and others t1. SPAULDING, Collector.

(Oircuie ()ourl, N. D. IUinoi,. January 22, 1884.)

CuSTOMS DUTIES-STEABINE.
Stearine is not to be classed as "tallow," but as a '. manufacture of tallow,"

and as such is subject to a duty of 26 per cent.

At Law.
Storck tt Schumann, for plaintiff.
Gen. Joseph B. Leake, Dist. Atty., for defendant.
BLODGETT, J. In February, 1882, the plaintiffs imported two in

voices of merchandise, entered as "tallow" and dutiable under sched
ule M of section 2504 of the Revised Statutes. The article so entered
as "tallow" was classed by the inspector as "a manufacture of tallow"
under section 2516, and charged a duty at the rate of 20 per cent.
ad valorem. The plaintiffs paid, under protest, the duty so charged
and bring this suit to recover the difference between the amount paid
at the rate of 20 per cent. ad valorem and what would have been the
amount of the duty on this commodity had it been classed as tallow
and charged with duty at the rate of 1 per cent. per pound, as pro
vided in schedule M, § 2504. The only question in the case is one
of fact, whether the article imported was tallow or a manufacture of
tallow, and the preponderance of proof, I think, shows quite satis
factorily that this imported article was steadne, and that stearine is
one of the products resulting from the manufacture of tallow. It is
a hard substance or residuum, left after extracting or pressing the
oil from the tallow, and the proof fully satisfies me that this is
stearine-that it had passed through the process of pressing, and
was, at the time of its importation, a manufacture of tallow, and not
tallow in its natural condition. The plaintiffs' counsel also contends
that this article is entitled to come in under the free list provided
for in section 2505, as "grease for use as soap stock only;" but there
are, as it seems to me, two complete answers to this proposition:
First, that the protest claimed that the article was "tallow" and du
tiable at 1 per cent. per pound, and he is confined to the case made
by his protest, under section 2931. Second, there is no proof that
this article is "grease for soap stock only." The court perhaps
might, from common knowledp;e, say any fatty substance can be used
in some way for the manufacture of soap, but I cannot say, and cer
tainly the proof does not aid me in saying, that this stearine is only
used for the manufacture of soaps.

There will be a finding, therefore, for the defendant.
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LEAHY v. SPAULDING, Collector.

,Oircuit Oourt, N. D. IUin~. January 22, 1884.)

4:11

(JUSTOllS DUTIES-BILK AND COTTON BUAWLS,
Certain shawls worth 15 shillings and 6 pence, containing one shtlling and

six pence worth of silk, and the rest cotton, held, subject to a duty of 35 pel'
cent. only, as" shawls, cotton chief value," instead of 60 per cent., as" wear
ing apparel, silk chief value."

At Law.
Storck If Schumann, for plaintiff.
Gen. Joseph B. Leake, Dist. Atty., for defendant.
BLODGETT, J. The only question in this case is whether certain

shawls imported by the plaintiff and which were classed as "wearing
apparel, silk chief value," and charged with duty at the rate of 60
per cent. ad valorem, were improperly so classed and should have
been classed as "shawls, cotton chief value," and charged with duty
at 35 per cent. ad valorem. The proof shows, without dispute, that
much the larger component in value of these shawls is cotton. Ac
cording to the proof the value of these shawls was 15 shillings and
6 pence each, while, if all cotton, they would have only cost 14 shil
lings each, thus showing that they contained only a very small propor
tion of silk, and that their value was not increased over 1 shilling
and 6 pence by the silk they contain.

The issues will be found for the plaintiff.

KIRK and another v. ELKINS Multnr'a & GAB Co.J

(U6rMt Court, E. D. PennsUloa'Tl.ia. February 13, 1884.) _

PATENT FOR INVENTION-INFRINGEMENT.
Patent No. 201,536, for improvement in bronze alloys, not infringed hy de

fendant's metal or alloy, known as "Ajax Metal." in which copper, tin, and
arsenic occur in proportions dilferent from the proportions specified in com
plainant's patent.

Hearing on Bill, Answer, and Proofs.
This was a bill to restrain an infringement of ,patent No. 201,536,

dated March 19, 1878, for improvement in bronze allo)'s, issued to
Edward C. Kirk.

H. T. Fenton, for complainants.
John G. Johnson, for respondents.

J Reported by Albert B. Guilbert. EsQ" of the Philadelphia bar.

v.19,no.6-27



McKENNAN, J. The compound described and claimed in the pat
ent consists of copper,tin"a.ndar~enic, in the proportion of 75 to 90
parts of copper, 10 to 25 parts of tin, and one·fifth of 1 per cent. to
10 per cent. of arsenic. to be ad~ed' to the copper and tin when the
latter are at the melting point in the crucible. The patentee was not

. the first:to produce an alloy of ~qpp~r and tin. The specification shows
that castings of these metal1ic constituents were made before the date
of the patent; and, indeed, the patent of Randall, for a metal alloy of
copper, tin, and arsenic, is expressly referred to. The 'patentable
novelty of the described alloy consists, then, in the proportions in
which the copper and tin are compounded and in the addition thereto,
in the process of mel~ing, of .tl;te prescribed quantity of arseni'C; for
the purpose of deoJi:idizing th-e metallic oxides always ,found in ordi
nary alloys of 'copper and tin. The only evidence of infringement is
furnished byanlj,lyses ofi b6rihgs froms6veralsamples of Ajax metal
manufactured,by the respondents. These show it to be composed of
copper, tin, zinc, lead, 'and'arsen'ic;eopper within the range of pro.
portion stated in the patent,tin and ars,enic generally below the mini.
~umproportion stated in~~epatlmt,'and lead and zinc in ~arying

proportions, as high as f3per ce'nt. Whitt differential effect lipon the
character andpropertiesof tIle compound resu1ts from the, reduced 
proportiolls of tin and ars;enicand the. addition of lead and zinc we
areuninfonned by the evidence ; but,it ieclear that so far as the
constituents of the two' compounds are concerned they are nbtthe
same. But the respondent/!, denfthat they have added arsenic to
the other metallic components 'of their alloy, and allege/that whatever
portion of arsenic it may be found to contain was only in combination
with the copper, which they used in its natural state. This is fully
sustained by the testimony of their superintendent, who was alone
cognizant of the ingredients of their compound. He says he desired
to get ridJlf aU., ~he.'M8en~c ~e P:Ossi~ly could, and hence that no ar·
senic was artificially introduced; that he used only the copper of
commerce, whiah always contains more or less arsenic; and that he
began the use of this in the manufacture of Ajax metal in 1874, and
hlj.scontinued to useit since withoM material change in proportions.

Considering, therefore, that the alloys manufactured by the com·
plainantsand the respondents, respectively, are not constituently
the same, and that the respondents have not used arsenic except as
it may have been found in combinati~nwith commercial copper, and
that their use of ,this begauin 1874, we cannotad'judge them to be
infringers,' and the bill must therefore be dismissed, with costs.



GOLD & StOCK TEL. Co. v. PEAROE and others. . .'

(Circuit (Jourt, S. D. NetJiYork. February 20,1884.)

t'BELDlINARY INJUNCTION-WHEN TO BEGRANTEI!. .. . .'
A preli~inary injunction will not be granted while another to tb,e 8a~e elleet

is in force in a different suit. . . I

In Equity.
Edward N. Dickerson, Jr., for orator.
R08coe'Conkling and Samuel A. Duncan, for defendants.
WHEELER, J. This cause has been heard on the motion of the ora~

tor for a preliminary injunction to restrain infringement of the second
claim of the orator's patent.. In a prior suit in this court, 80 lately
brought by the orator against these same defendants that the time
for an answer and taking of testimony ha's not yet expired, a prelim
inary injunction restrainin~ the defendants from infringing this second
and the third claims of the patent has, on motion of the orator, been
granted, and is still in force. The time for pleading in bar the pend
ency of the first suit has not arrived. In an affidavit by an expertj
filed by the orator on this motion, it is stated that he is faniiliarwith
the patent, and made an affidavit on the fornler motion, and that the
apparatus claimed to be an iIifringement on this motion "is in all
material respects, so far as the second claim is concerned, the same
apparatus as that enjoined in the previous motion." The defendants
object to this mode of procedure by a new bill, and cite Wheeler v.
McCormick, 8 BIatchf. 267. The orator insists that it is proper to
file successive bills for successive infringements, and cited Rigby v.
Columbia Rubber Co. 18 FED. REP. 601. . It is also urged in support
of the orator's position that the prior suit could not be maintained on
an infringement subsequent to the fili,ng o(thafbill only; while this
may be, and that that may fail and this sucooed. .That is one ground
stated by WOODRUFF, C. J., for maintaining the second suit in Wheeler
v. McCormick, although the principal ground was that the prior suit
was in another district and circuit. That reason does not obtain here,
however, as this case now stands, for it is adjudged in thEl prior suit,
and that adjudication still stands insisted upon by the orator, that
there was an infringement prior to the filing of the former bill suffi
cient to uphold it to an accountiug and final decree. That the accoun:t~·

ing in that case would extend to the ,time of taking, and cover the
infringement now aimed at, is not at all questioned. That ·distin
guishes this cilise from what waS said by LOWELL, J., in Rigbyv.Colum
bia Rubber Co. There the account had been olosed, and although the
former injunction was in force a 'new bill w'ouldbe neoessarytofuU
relief for the ,new infringemimt. I~ is alsourged that as a proceeding
for conteuipt would be a harsher remedy thn a motion fori a >new
injunction, the injunotion might be granted" On a case on which,the
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defendants might not be adjudged guilty of contempt of the former
one, and especially where the proof would consist of ex parte affidavits.
But the processes of courts of equity are so flexible and capable of
being tempered to the justice and necessities of every case, at all its
stages and in all its phases, that the difference between the forms does
not seem to be important. As these cases are now situated the modes
of proof on proceedings for contempt of the former injunction would
or mij:tht be precisely the same as upon this motion. The question
whether the device sought now to be restrained infringes the second
claim is precisely the same as that w.hether it violates the former in
junction. If it is not willhl it need not be visited with punishment
as such. As the case is presented the question to be decided is pre
cisely the same as that before decided between the same parties, the
adjudication of which is in force and covers a.!l that is asked for here.
If it were necessary, or more fair, or more desirable, to make the former
injunction more specific by being directed at some device which the
orators claim to be an infringement and the defendants that it is not,
that end can be reached by motion in the pending cause as well as by
a new bill. Multiplicity of suits should be avoided when practicable,
and this multiplicity may well be avoided here.

Under the circumstances of this case this motion is denied, but with
out prejudice to any motion or proceeding in the original cause.

GREEN v. BARNEY.

(Oircuit Oourt, D. Massachusetts. February 28, 1884.)

PATENT-LACHES-PENDING LITIGATION.'
When the validity of a patent is in litigation, the patentee may, without be

ingguilty of laches, wait until a decision is rendered before bringing suit against
infringers.

In Equity.
Allen Webster, for complainant.
B. F. Thurston, for defendant.
LOWELL, J. This suit is brought upon the much-litigated reissued

patent, as both counsel have called it, granted to the plaintiff for driven
wells, May 9, 1871, No. 4,372. The validity of the patent is not
denied. The sum in dispute being small, it is made a question
whether the plaintiff should not be remitted to his action at law.
The evidence tends to show a technical right to an injunction, and
a claim for some profits; and I do not conceive that I have a right,
under these circumstances, to dismiss the suit, though, as to the
costs, I will hear the parties. The usual license fee for a well for
domestic uses is $10, and for one for supplying water for steam-en.
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gines, $125. The complainant understood the defendant to say, in
an interview which they had before suit was brought, that he had
paid the complainant's agent the usual fee of $10 for one domestic
well, and had afterwards moved it, as the defendant called it,-that
is, had taken up the pipes, and put them down in another place,
which, according to the meaning of a license, as the plaintiff inter
prets it, requires asecond royalty to be paid. The fact is not proved.
There was a domestic well which was abandoned in 1878 and a new
one driven, but the evidence does not explain when, or by whom, the
first well was driven, or whether it had been licensed. The defend
ant had recently bought the place in 1873, and there is an intimation
that the well was already there at that time. He paid the royalty in
1876 for the only domestic well which he now uses, or has used,
since 1873; and in the absence of proof to the contrary, the presump
tion is that he paid all that the agent asked him to pay. Certain it
is that he did not move the well after he paid the royalty, but before.
In the same year (1878) the defendant made a driven well in the cel
ler of his workshop, to supply his boiler, and used it for seven months,
when he discontinued the use of it, which he has never resumed. It
does not appear that he has destroyed it, or taken up the pipes.
There is no reason to suppose that he will ever use it again; for the
water injured his boiler, and he laid pipes to the adjacent river, which
furnishes a purer and better supply. In this state of facts, the plain
tiff understood the defendant to be ready and to offer to pay $10 for
the double use of the domestic well; and he charged him with the
usual royalty of $125 for the "well used for engine," and says that he
refused to accept anything unless the whole was settled. How near
the parties came to an agreement is not proved, nor whether the de
fendant offered to pay anything for the seven months' tlBe of the larger
well. It is plain, however, that the charge of $125, which is the
price of a perpetual license, was excessive, unless it could be shown
(which seemB highly improbable) that the defendant's profits for the
seven months were equal to that sum.

As to the point of laches, so ably argued by the defendant's counsel.
This suit was brought in 1879, and the complainant's patent having
been and being still severely litigated, he could not be bound to pro
ceed against all supposed infringers, until at least the first decree in
his favor, which was made by Judge BENEDIOT in 1876, (Colgate v.
Gold et Stock Tel. Co. 4 Ban. & A. 415;) and between that date
and 1879 he had,- I do not doubt, a great deal of information to ob.
tain as to the facts of the numerous infringements.

I shall make an interlocutory decree for the plaintiff; but neither
refer the case to a master, nor settle the costs, until the parties have
had further opportunity to adiust their differences without more ex·
pense.



BRAINARD v. EVENING POST ASS'N.

(Oircuit Oowrt, D. Oonnecticut. February 14, 1884.)

PATENT-PREVIOUS STATE OF THE ART-OOpy-DISTRWUTOR.
Letters patent No. 149,092, for an improved galley-holder, designed to facil

itate the orderly assortment of compositors' copy, are invalid for want of pat.
entable novelty in the invention.

In Equity.
Ohas. Rollin Bramard, for plaintIff.
Wm. Edgar Simonds, for defendant.
SHIPMAN, J. This. is a bill in equity for relief against the alleged

infringement of letters patent to Cnarles Rollin Brainard, No. 149,
092, dated March 31,1874, for an improvement in compositors' copy
distributors. The plaintiff is the owner of the patent.

The invention is described in the specification as follows:

"My invention '" '" '" consists in a galley-holder provided with a series
of compartments and pins or hooks, correspondingly lettered or numbered,
as hereinafter more fully set forth, the object being to keep tho copy properly
assorted, thus greatly facilitating and reducing the expense of proof-reading.
* '" '" It is well known to all practicalprinters and proof-readers that, as
the compositors empty their .matter into the different galleys on the stand,
the copy is usually deposited into a common receptacle, without regarl~ to the
nature of the article or the order of setting. J<'rom this receptacle the
proof-reader is obliged to hunt up or select the copy corresponding with his
proof, frequently causing much confusion and delay when time is very im
portant, especially when the' takes' are small. In the drawing it is an or~

dinary galley-stand, or holder, provided with compartments or slips, lettered
in regular order from A to M. Disposed in the upper part of the stand are
a series of pins or hooks or copy-holders, lettered to correspond with the com
partments. '" '" '" When the compositor goes to the 'bank' or ' dump'
to empty matter, instead of depositing his copy in a drawer, it is impaled on
the pin or hook in the stand corresponding with the slip in which the galley
is located. '" '" "'"

The claim is for "the copy-distributer described, consisting of the
galle~'-holder, N, provided with compartments for galleys, and pins
or hooks for copy, correspondingly lettered, substantially as and for
the purpose specified." The important question in the case is that
of patentability. To determine this question, a knowledge of the ex
actrelati~m which the invention bore to the previous state of the art
is necessary. The case of Brainard v. Pulsifer, 7 FED. REP. 349,
was tried before Judge LOWELL upon the patent and a "short stipu
lation as to the state of the art and the thing which the defendants
use." So much of the stipulation as related to the history olthe art.
is as follows:

"It is further stipulated and agreed that, prior to the grant of the c6m~

plainant's, patent, it was customary to conduct the business of sorting copy
in daily newspaper printing offices substantially as follows: 'The copy was
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cut in suitable lengths, called, technically, 'takes,' and distributed inorde~
to the compositors in the office. When a compositor had set up his 'take'
he deposited the type set up by him on a galley upon the galley-bank, and
deposited the copy from which he had set up the type ina drawer, or box, or
upon a table or shelf, or other receptacle, for the proof-reader.' "

When proofs were submitted to"the proof-reader for correction he
was also furnished with the "copy," procured from the receptacle on
or in which it had been placed. '

Upon this state of facts Judge,LowELL sustained the patent, and
it seems to me that there was no reas,on fora different conclusion.

But it is now clearly shown that the New York$un office. in 1868,
and thereafter, and, before the date of th~ patented invention, used
the follow~ngsystem: , There was placed over ,the dumping galley a
Series of lettered hooks, which w;ere lettered to correspond with the
letters which, by the cus~om of the office, were uniformly placed upon
the different classes of matter to be put in type,' . ~he "takes" or
small pieces of copy were marked \"ith their appropriate letter and
were numbered in numerical order and were given to the compositors,
each of whom placed his matter, when in type, upon a galley in the
galley-bank, and marked it with a tag to correspond with the letter
and number on his copy, and placed his copy on the hook which con
tained the appropria~e letter. Sometimes, instead of the tags, the
galleys were chalked with aletter to indicate' where the copy contain
ing the letters was placed.

In the Waterbury American office, for the greater part of the time
between 1868 and 1872, there was a system of lettered hooks and
spindles over the galley-ba:u,k, the. letters or words indicating the
character of the copy to be placed on each hook. Copy was placed
upon the respective hooks, was taken therefrom by the compositors,
and when set in type was returned to the spindle and the type was
placed upon the galleys, which, though not designated,were "under
stood, as a rule of the office, to correspond respectively with 'the copy
hooks and holders. II .

It thus appears, espe'elally by the testimopyfrom the ,Sun office,
that separate hooks for, the reception of copy, correspondingly let
tered with the letters placed upon the copy, and designated upon tht)
type when placed in the galley; were used" and thus the delay {"',ll
having to search through a large pile of copy for the needed slip was
avoided.

The improvement of the patentee consisted inhaving lettered hooks
to correspond with lettered galley~. When the art had arrived at
lettering a' series of hooks to correspond with the letters systemati
cally plaiied upon the copy, and marked upon the type,when placed
in the galley, there does not '.seem to me t~ have been any inven
tion in permanently lettering the galley to correspond with the let
tering upon' tIle hooks. The o~~y advance upon the simple system
of theoomparatively small Waterbury Americdn office was the en...



424 FEDERAL REPORTER.

'largement of the system so as to adapt it to the needs of a much
larger newspaper, by the use of a greater number of lettered hooks,
and the lettering of the galleys instead of their being designated by
rule of the office and in the memory of the compositor.

The description of the invention which was given by the patentee
upon his cross examination is as follows:

"When the compositor has emptied his type on the galley, he is instructed'
by my invention, 149,092, to deposit his copy on a receptacle corresponding
to the galley where his matter is, or corresponding to the take-mark on his
copy and thereby keep the copy for that galley or article distinct and separate
from all other copy or matter, for the more immediate convenience of the
proof-reader, and without the labor usually entailed on a copy-sorter."

The invention thus described was substantially used in the Sun of.
fice, and the patented improvement was a convenient modification of,
but not a substantial advance upon, the Sun', system.

Believing that the invention was not patentable, I have not exam·
ined the question of infringement.

The bill is dismissed.

eARN v. WONG TOWN ON.

(Oircuit Oourt, D. Oalifornia. February 4, 1884.)

PATENTS-COMBINATION OF SEPARATE DEVICES-SUBOOMBINATION.
The fact that a device, comprising several patentable elements, has been pat·

ented as a whole, will not prevent the patentee from afterwards securing a
patent for a combination of any number of the elements less than the Whole,
prOVided he appplies for it before the lesser combination has been two vears in
public use.

In Equity.
M. A. Wheaton, for complainant.
J. L. Boone, contra.
SAWYER, J., (orally.) This action is upon a patent. The patent

consists of lapping over two pieces of leather in making the seam of
a boot or any other work of the kind, running a line of rivets along,
and then a line of stitching on each side of the line of rivets, so as to
make a compact, tight seam. The plea sets up that the patentee in
this case, on a prior occasion, procured a patent, and that this other
and prior patent is for the Bame thing, with the addition of a piece
.of India rubber inserted between the two pieces of leather. The strip
of India rubber having been inserted, a line of rivets is run along with
two lines of stitching, one on each side of, the line of rivets, in the same
manner as in the second patent. The defendant claims that the
second patent is not a new invention; that it is merely a combina
tion of a part of the elements of the first patent, or of the prior in
vention, and therefore that the second patent is void. as not covering
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a. new invention. I think, probably, that would be the case if the pat.
entee were a different inventor-if the patentee in the prior patent had
been a different person from the patentee in the second, I am inclined
to think so. But the prior patentee is the same man, and doubtless
if he had made the invention at the time he obtained his first
patent, he might have got a patent for the subcombination,omitting
one element-the slip of India rubber. And it does not appear in
the plea that this second invention has been in public use or on sale
for more than two years, whereby it would be abandoned to the public.
The inventor failed, therefore, if he is the inventor of both at the,.same
time, to obtain a patent for all he was entitled to. If he was the inven·
tor at that time, he was entitled to patent the second or subcombina·
tion of elements, omitting the inserted strip of India rubber, as well
as the first combining all the elements. He might, perhaps, have
got a reissue covering both, if his invention of the subcombination is
sufficiently indicated in the specification of the first patent; but ,he
has chosen to obtain an independent patent for the subcombination.
If he invented it at the same time with the other he might undoubt·
edly have obtained a patent in the first instance. I think if it was pat
entable with the additional element of the India rubber, the subcom
bination, without the addition of the India rubber, invented at the
same time, would be patentable. Justice FIELD says, in the Giant
Powder Oase,! that this is the proper mode of proceeding when there
is another invention for which an independent patent might have
been obtained, but has been omitted. If he was the inventor of both
he was entitled to patent both, the subcombination without the strip
of India rubber, as well as the entire combination of the lapping of
the leather and the intervention of a piece of India rubber to make
the seam tighter, and better still in combination with the line of rivets
and line of stitching on each side of it. He being the first person to
invent both, I think it was patentable as to both. He doubtless did
invent the subcombination as well as the entire combination at the
same time. He embraced the subcombination in the last patent
without the additional element intervening; and it does not appear that
it was on sale for two years before the application for the last patent.
I think the plea, then, should be overruled. And it so ordered

14 FED. REP. 720; 5 FED. REp. 197

'.
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OLOUOESTER ISINGLASS &; GLUE CO. v. BROOKS a.nd others.

Oircuit Oourt D. MQ,8sachU8etts. ~'ebruary 13, 1884.}

J.. PATENTS-EXTRACTION OF GELATINE FROM FISH-SKINS.
Letters patent No. 167,123, for a process. of extracting gelatine from fish

skins; sustained against letters No. 177,764, granted to another person for a
like process, and the latter held to be an infringement.

2. SAME-DECISIONS OF THE PATENT-OFFICE.
The decisions of the commissioner of patents, though entitled to great weight

uP9n questions of priority, are not conclusive.

In Equity.
Browne, Holmes et Browne, for complainant.
James E. Maynodier, for defendant.
NELSON, J. The original of the plaintiff's patent was granted to

John S. Rogers, August 24, 187:5, No. 167,123, for a new and useful
process of extracting gelatine or ichthyocolla from salted fish-skins.
It was reis8uedJunel, 1880, No. 9,226, and again reissued July 13,
1880, No. 9,296. The in\Tention has proved of great value commer
cially, and it has certainly the t;nerit of patentability. It is also new,
unless it was anticipated by Isaac Stanwood, to whom a patent was
granted for the same process, May 23,1876, No. 177,764, and reis
sued May 17,1881, No.9,715. The specifications and cl!:lims ofboth
the original and reissued patent/'! of Rogers are the same in substance,
the difference between them in phraseology being slight and imma·
material. In the second reissue he states the pro~ess to be this:

"My invention is to utilize such salted skins of fish; and incanying it
out the first portion of it is to desalt the skins, such portion of the process
causing the removal of the scales from .the skins, it being accomplished by
soaking the skins in cool water, and agitating them therein sufficiently to ex
tract the salt froni them. 'rhe water should be changed repeatedly until the
salt may have been separated from the skins, after which they are to be put
into fresh watel', which should be gradually heated to a boiling temperature.
and kept so for three hours, more or less, until the gelatine may have been
sufficiently extracted from the skins by the water so heated. Next, the su
perfluous matt(lr:or matters should be removed from the gelatinouB ;:wlution
now procured, and it (the gelatinous solution) should be strained or filtered
in order to obtain it in a purified state. Finally, the'liquid is to be suitably
evaporated by introducing the solution into pans or moulds, or upon slabs,
and exposing to the atmosphere until it may.be sufficiently condenSed for use,
whether as an article of food or as a glue for mechanical purposes."

His claim is :
"The process, substantially as described, of obtaining gelatine from salted

fish-skins, it consisting in desalting and boiling them, separating from the
gelatinous solution so obtained the superfluous matter or matters, and reduc
ing it (the solution) by evaporation to the necessary consistency for use, as
set forth."

The evidence shows that in the years 1872 and 1873 an extensive
business was carried on in Gloucel:lter, in the preparation of what is
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termed dessicated or hopeless sal.t fish. .The process of the manufactu,re
consisted in stripping off the skins and removing the bones from the
salted fish, and then cutting the flesh into suitable p~~ces and packing
it in boxes for the market. One result was the accumulation of great
quantities of the SIrins, then thought to be of no value for any pur
pose,. which the fish dealers· found considerable difficulty in getting
rid of. In November, 1873, Rogers first conceived the idea.of utiliz
ing this waste substance as material for the manufacture of gelatine
or glue, and began his experiments at Gloucester. In the following
autumn he had so far succeeded as to be able to place upon the mar
ket samples of liquid glue extracted from salted fish-skins. On Feb·
ruary 27,1875, he filed his applica-tion for a patent.. Stanwood, who
was a manufacturer of glue from fish sounds, in Gloucester, begun
his experiments in the autumn of 1872, or the following winter, and
by soakin~ a.nd boiling the skins, and then drying the solution, suc
ceeded in obtaining a liquid glue in small quantities. But the glue
proving to be of inferior quality, and his customers finding fault with
it, he abandoned· his attempts and· did noHesume them until 1876,
after Rogers had obtained his patent. The evidence is r.onflictinf:{ ·on
this point, but upon the whole it is satisfaetQl'ilyproved that every·
thing done by Stanwood prior to the Rogers patentw8is merely experi.
mental, and that his experiments, such 8.sthey were, did not reach
the perfected process of Rogers. Experienced as he was in the manu·
facture of ush glue, he must have appreciated the importance of a
new method by which this waste material could be made available as
glue stock in his busin.eas.,The presumption is very strong that if he
had actually succeeded in diacovering such a method, he would have
made more use of the discovery than he is shQwn to have, done.

When Stanwood applied for hisreissueplIotent an interference was
declared between his application and Rogers' 'original patent. The
interference was contested by th~ parties;'a.nd·the decision of the pat.
ent office was in favor of Stanwood. The defen.dants rely in their
answer upon this decision as- a .final adjudication settling the question
of priority in favor of the Stanwood patent. But it is well settled
that the decisions of the commissioner of patents though entitled to
great weight on questions of priority, are not final, even between those
who have been fully beard 'in the interference. Union Paper Bag
Mach. Co. v. Crane, 1 Holmes, 429; Wkipplev. Miner, 23 O. G. 2236;
[So C.15 FED. REP. 117.] , . '

The process used by the defendants in the manufacture of glue is
identical with that of the Rogers patent, and infringes it.

Decree for complainaJlts.
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R.~YER & LINCOLN 8.BAMING-MAOmNE CO. v. AMERICAN PRINTING CO.

(Oircuit Court, .D. Ma8sachusett8. }'ebruary 18, 1884.)

PATENTS-REIssuE-SmWING-MAcHINE.
The third claim of original letters patent No. 108,827 was for the combina

tion of an annular plate with the stitching and feeding mechanism of a sewing
machine, for the purpose of guiding the fabric. The first and third claims of
the reissue, No. 9,176, were for a wheel to feed as well as guide the fabric.
Hdd, that the reissue, being more than a mere reproduction of the original

'patent, was invalid as against intervening rights.

In Equity.
T. W. Clarke, for complamant.
J. L. S. Roberts, for defendant.
Before LOWELL and NELSON, JJ.
NELSON, J. The plaintiff sues for the infringement of reissue pat

ent No. 9,176, granted to Rayer & Lincoln, assignors by mesne as
signments to the plaintiff, April 27, 1880. The original patent, No.
108,827, was dated November 1, 1870. In the original patent the
invention is described as "a new and improved sewing-machine at
tachment." In the specification, the invention is said toconsist in
certain improvements by which sewing-machines may be adapted to
sew the ends of pieces of goods of the same width, one pair after an
other continuously, and to stitch all kinds of goods where long, con
tinuous seams are required. The invention is described with refer
ence to any sewing-machine of suitable construction and size. D is
an annular plate supported in a vertical position by rollers hung in
a frame, and so set that. its upper edge is behind the presser·foot a.nd
needle-bar of the sewing-machine. In front of the plate there is af
fixed to the frame a shield, covering all but the upper part of the
plate. A toothed ring is secured to the back of the plate, and meshes
into the teeth of a gear~wheel mounted on an arbor, which derives
motion from the driving-shaft of the sewing-machine. Upon the edge
of the plate are hung a series of hooks or points, which can be shifted
to conform to '. the width of the fabric. The pieces to be sewed to
gether are hupg upon the hooks, and rest upon a shoulder projecting
Irom the plate, and upon the upper edge of the shield. A winged
wheel working in front serves to throw the sewed fabric off the hooks.

,When in operation, the plate is designed to move correspondingly
with the feed of the sewing-machine. As the plate revolves with the
action of the sewing-machine, the pieces are .carried along to and
past the sewing-devices"and when sewed are thrown off as they ar
rive at the winged wheel, the process being capable of continuolls
repetition indefinitely.

The third claim of the original patent is thuB stated:
"( 3) The combination with stitching and feeding mechanism, substan

tially such as described, of a continuously revolvinll annular fabric-guide.
D, as and for ttl' purpose set forth."
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In the reissue patent the invention is oalled "an improvement in
sewing-machines." In the specification it is described with reference
to a Wiltlox & Gibbs sewing-machine having the usual rotable hook
shaft and needle-bar, with needle attached. In describing its advan
tages the inventors state:

"In sewing-machines containing the usual intermittingly rotated wheel
feed, variations in speed affect, throu~h momentum, the length of stitch, and
the power required to run such a feed, and wear of machinery, and the cost
of mechanism, are all greater than in this, our plan, wherein the feed is con
tinuous, which always insures an equal length of stitch, and a substantially
uniform expenditure of power. With an annular feeding-plate, as described,
provided with points or hooks to penetrate and hold the fabric as it is moved
along uuder the needle, we have combined the well-known Wilcox & Gibbs
class of machine, the hook or looper of which, 3S is well-knowD, rotatl'ls COll
tinuously in one direction, and may be run at the highest speed.»

The first and third claims, to which alone the controversy relates'
are as follows:

"(1) The within-described apparatus for sewing together the endso! pieces
of fabric for factory use, it consisting essentially of the stitch-forming
mechanism shown and described, the rotable annular feeding-wheel provided
with hooks to penetrate, carry, and present thefabric positively to the ac
tion of the said stitch-forming mechanism, and means to operate the said
feeding-wheel continuously 3S described. ..

"(3) The combination, with stitcbing mechanism substantially such as
described, of the continuously revolving annular baster plate or wheel to
feed the fabric, and mechanism to continuously revolve the baster-wheel,
SUbstantially as described."

The position of the plaintiff is that the third claim of the original
patent is substantially reproduced in the first and third claims of the
reissue. It is obvious, from the description given in' the original spec
ification, that the thing patented was a device to be attached to a
sewing-machine having a feeding mechanism of its own, and was de
signed to carry along the pieces of cloth to be stitched together by a
movement to correspond with the movement of the feeding mecha
nism of the sewing-machine. It is called "a sewing-machine attach
ment," and its object was to serve as a guide and support to' the
pieces of cloth as they were carried along by the sewing-machine.
It is apparent that the first and third claimso! the reissue, taken in
connection with the specification, cover a combination different from
this. The combination, with the stitching and feeding mechanism
of a sewing-machine, of the annular plate,D, to guide the fabric as
it is carried along by the feeding mechanism of the sewing-machine,
which was in substance the original claim, has been expanded into a
combination'with the stitching mechanism alone of asewing,.maohine,
of a feeding-wheel to feed· as well as to guide: the fabric, working in
dependentlyof,and in substitution for, the feeding mechanism of
the sewing-machine. A new function has been added to the plate,
D. It is no longer a mere attaohment toacompletesewing-machine,
and aguiq.e,and support to the cloth as it is moved along in. the ma-
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chine~ It· has become itself; Ii feeding -apparatus for a sewing-ma
chine,--a. thing quite different'from the original invention. Under the
rule' established. by the recent decisions of the supreme court, the
plaintiff's reissue patent was taken out too late, and must be held to
be invalid.

Bill dislllisseq., with costs.

THE MANlUSElET.

, (DiBtrict Uourt, E. D. Virginia,February 24,1884.,

1. ADMm~ PltACTIOE-LmEIr-AM:ENDlOI:N'I.
In a ca~e in admiralty where the reB is the same, and the tort and the con

tract for which damages are claimed arl3 the same, and where the original libel
sets out matter enough by which to amend,a libel may be amended as to par.
ties by'changing the character in which the libelant sues, and dismissing as to
the parties who have no right to sue.

2. BAHE.....AcTION FOR DEATH CA.tllmn BY NEGLIGENOE-CONTRIllUTORY NEGLI'"
GENeR.

Where, in a libel for damages for the Il:U)ing of a husband and father, the
ferry steamerinfiicting the injury was in fault, but the deceltSed had violated
rulel!! of tMmanl;1gers, forbiddiilgpassengl3T8 to step over guard-chains and
passing 'oft to' the wharfbefore the boat was drawn up and made fast at the
landing, in:doing which deceased received fatal injuries, but in doing so only
did what men and bovs habitually and constantly did OIl tho'ferry, without reo
straint or remonstrance .from the. mlUlagement, held, that this, was not such
contributory negligence on the part of deceased as 10 exonerate the claimantll
from responsibility in damages, the managers of the ferry having, by neglect

.ing to enforce their rules, h~ld out to P6Ilsengers that there w~s no practical
danger in violating them, and thereby put the deceas~d off his guard as to the
'danger attending the 'practice~whichwas habitually permitted.

In Admiralty, in a Libel for Damages.
After the decision rendered in this case on the question of juris~

diction, on the fifth of January, 1884, (18 FED. REP. 918,) the libelant
moved for leave to dismiss the original libel as to herself, as adminis
tratrixofWilliam H. Black, and to file an amended libelinher inni
vidual character as widow of Black, and in her character as guardian
of the two minor children of the deceased. This motion was grantedt

on: the ground that the res was the same, the tort'and contract on
which'tbeclaim forda.mages was leased was the same, and that the
prigmallibel contained all the·facts as to parties that were necessary
~~~~. . .' .

,lWilliMQ,H. Black, whose widow, Frances Black, brings this libelt

:was'lLoolorcd man, 64 years old, who had irregular employment at
$2.50>ada.yin ,the carpenter-shop of the UnitedStat~8navy-ya.rd, a.t
9osport~oppo8iteNorfolk,ah(tlive.d on the Nodolk side of Eli2..abeth
river, somedistanca westward, of Norfolk, where he had a farm of
about 120 aeres of land. ' Beturning from the navy-yard, after fail-
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ingto get work, on tbe morning of Ma.rdh 18, 1881, the weatMr blk
ing somewhat I'ainy, Black got upon the fetry-boat Manhasset to!
cross over to Norfolk. He was engaged in earnest conversation, on
the passage, with George Mason, a. colored deck.hand, on the subject,
of politics. The weight of testimony is that Black, on the approach,
of the boat to the Norfolk landing,. had got outside the chains which,
are stretched as a guard in front of the gangways to, prevent the,
egress of passengers and teams until the boat can be a.e~ured. . H,
was also stated in evidence that he ,was, while, standing beyond the
chains, before the boat had touched the landing, still conversing with,
Mason, the deck-hand, who also had stepped beyond the chains. The",
weight of evidence is that the chains were aU still up when Black
was at the front edge of the boat, conversing and ready to step off.
When the boat had got within 18 inches of the float, 01' doak, to which
it was to be fastened, Mason stepped off to, hook the boat's chain to
a windlass, and to draw the boat up fast to the landing;, As Mason
stepped off for this purpose, Black also stepped off; in doing which,
Black's foot slipped, and he fell forward, with his body partly upon
the float. "Mason and another man seized hold of Black as he fell,
but were unable to dl,'aw him upon the float before the other foot
wascanght and crushed by thebQat, which was coming slowly with a
side motion to the float. Medical aid was immediately brought to
Black, but his injury terminatedJatally onth~ morning of the tweJity
fifth of March, just one week after the accident happened;

At that time three chains were used as guards, in front of 'this
boat, to prevent the premature egress of. pa3sengers and tealXls.. One
small chain stretched across ;the gangway of the white passengers;
on tlie right-hand side of the boat, one end of which was fastened to
the side of the boat, and the othe.r hooked to a post on the left of
that gangway. A large chain stretched across the t~amgangway,in

the middle of the boat. A small chain, quite long, stretchedae.Toss
the colored people's ga.ngway on the left' of the boat, and also across
the team gangway in the middle, to the post on·the right of the ,team
gangway, and hooked to the same poston which the .8l,DaU chain
acrosS the white people's gangwaywashooked~ This long chain was
fastened, to the left side of the boat.. ·The, weight of evidence, as be
fore said, is that all of these chains were still ,up, and 'noneofthePl
had been lowered, when Black was. standing in: frontof.theID, c~n

versing with Mason, and ready ,to step off to the float; ,;~I>t "was ncrli
Mason's duty to let down the chains at tbe:,time of theJandingof tpe
boat; and he did not do so on theoccltsion Of. this accident: It W'tl>a
the duty of the white deck-hand, Montagtle,dodet the ,ohains,dowu;
and ,Montague swears, T think with trutb,that he:had no't~ let them
down before the accident happened toBlack~; 'Mason~'pbtce'of,duty,

on tbis ocMsion, was on the left side ofrth&,boat',. forward 'of .the col
ored pe~pl.e's gangway. Montagne's .placeof'duty' was' ,;on:the.:right

. '. -. ~ i . ,
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side of the team ga.ngway at the post to which one end of ea.eh of the
three chains that have been described was hooked.

It is proved that it was the habit of men and apprentice boys to
pass off the boat before it had reached and had been made fast to
the dock, and that not unfrequently the chains were lowered by
passengers before the deck.hands in charge were at liberty to do so,
under the rules and regulations prescribed to them by the managers
of the ferry. It is not shown that the authorities of the ferry did
more than give very proper orders for the safety of passengers, in
respect to keeping the gangways closed. It is not shown that they
did anything effectual towards preventing the premature egress of
passengers during those critical moments while the boat is ap
proaching the dock, or took any practically effective measures for
preventing the habitual violation of their wise rules and regulations
in this respect. On the occasion on which Black received his injury
several other persons are proved to have passed over the chains and
stepped. to the float before the boat had landed and been made fast.
It is proved that the principal ferries of the north have adopted, and
have been using for several years, a patented set of gates, called "the
:Frazee Patent Safety Gates," designed for preventing passengers
from incurring the hazard of injury by passing from ferry-boats be
fore they. have been made fast.

W. H. et J. J. Burroughs, for libelant.
J. F. Crocker and Sharp & Hughes, for claimant. .
HUGB:ES, J. I think the foregoing statement of the facts of this

ease embodies all that is material to its decision. There is no doubt
that the managers of the ferry-boats made good and wise rules for
securing the safe transportation of passengers. These rules forbade
all persons to leave their boats until the guard-chains before the sev
eral gangways were lowered; and rigidly forbade the deck-hands from
lowering the chains before the boats were drawn close to the dock
and made fast. That part of the evidence reflects the highest credit
upon the management.. The residue of the evidence, however, is less
satisfactory. It shows that men and apprentice boys habitually vio
lated the rulesof the ferry. It shows that this class of passengers
frequently themselves let down the chains which stretched in front of
the passenger gangways, without waiting for the deck-hands to do so;
and that they did this frequently, and when not doing it, habitually
got over the chains and leaped off the boats before they were drawn
up and made fast to the dock. It shows that this was all done with·
out check or hinderance from the management of the ferries. Now it
it is but little short of mockery to say that rules, the best and wisoBt
conceivable ror the safety of human life are made by common car
tiers, and at the same time to admit that they allow these rules to be
continually and habitually violated. The impatience of passengers
to precipitate themselves pell.mell off of ferry-boats is a matter of
constant observation; and the managers of well-regulated ferries el8e-
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where, in view of this notorious and apparently uncontrollable pro
petisity, acknowledge their obligation to provide against the dangel's
attending it by adopting contrivances which physically prevent this
unreasoning press of passengers for egress, and effectually insure
against the dangers incurred. I will not say that the ferry-boats
which ply across Norfolk harbor are under legal obligation (as one
or two other classes of common carriers are) to provide the latest and
most approved contrivances that have been invented, fOl' insuring the
safety of their passengers; but I am bound to say that it is their
duty to do more than adopt wise, cautionary rules for the purpose,-it
is their duty to take effectual measures for enforcing, from all pas
sengers, a certain and absolute obedience to those rules.

The obligations of the carriers of passengers on this subject are laid
down by thtl courts in very stringent terms. Federal courts take the
law from the supreme court of the United States; and that tribunal, in
a late case, (Penn. Co. v. Roy, 102 U. S. 455,456,) reviewing previous
cases, declared that when carriers undertake to convey persons' by the
powerful and dangerous agency of steam, public policy requires that
they shall be held to the greatest possible care and diligence; that the
personal safety of passengers should not be left to the sport of chance
or the negligence of careless agents; that although a carrier does not
warrant the safety of passengers at all events, yet his undertaking
and liability as to passengers go to the extent that he or his agents
shall possess competent skill, and, as far as human care and foresight
can go, he will transport them safely; and that he is responsible for all
injuries received by passengers, which might have been avoided by
the exercise on his part of extraordinary vigilance, aided by the high
est skill.

These propositions may be regarded as the settled and accepted
law of the subject in this country, and they are the law of this case.
The obligations of the authorities who controlled the Manhasset are
determined by them, and they show that there wa,s fault on the part
of this ferry-boat; and therefore, if the accident which happened to
Black, a grown and sane man, ha~ happened to a child or o~her per
son unpossessed of ordinary discretion, the liability of the Mauhas
set would have been indisputable. But Black was a man of respon':,
sible age and discretion; and the law, tender as it is of the safety of
passengers on steam vehicles, yet lays down the counter-principle
that eyery' man is bound, no matter in what he may be engaged, to
use ordinary care for 'his own protection, and no man is bound to
use more; so that if a man of discretion is negligent in taking care
of himself, and cont'1'ibute8 by that negligence to bring upon himself
the accident by which he suffers, he, in general, relieves the carrier
from the obligation of compensating him in damages.

The application of these counter doctrines of the rigid responsibil
ity of carriers to passengers, and of the cont'1'ibutory negligence of the
person injured, is one of the most difficult tasks that devolve upon

,·v.19,no.6-28
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courts, and is especially 'difficult in the present 'case. The question
here is, whether Black, by stepping over the guard-chains of the
ferry'.boat and then attempting to leap from the boat to the float be.
fore shewas made fast, "contributed" to the accident to such a de~
gree as, under all the circumstances oithe occasion, to exonerate the
boat from responsibility. That the boat was in fault has already
been stated; that Black was more ·or less reckless in his conduct is
equally true; and the question of law is whether his conduct was of
such a character as to relieve the boat of responsibility for the ac
cident in damages. Now, if Black had not been a customary passen.
ger on that ferry, or if, of those who habitually made that passage,
he was the only person, or one of a ,few persons, who took the haz
ard of passing the chains and leaping the chasm before the boat was
made fast, then the case would be free from much of its difficulty.
It would resemble in principle the case of Railroad Go. v. Jones, 95
U. S. 439. But Black bad passed the ferry often enough to know
what its authorities habitually allowed in respect to this matter. He
was familiar with the fact that passengers habitually overstepped the
chains and strided the chasm without hinderance or rebuke from
them. The managers thus gave out to the public,as if it was their
opinion, that the practice was practically safe and· unattended with
danger. Printed rules there may have been; chains were in fact
stretched formally before the eyes of passengers; but passengers were
seen and notoriously known to disregard them by the half dozen or
dozen on every trip. The question, therefore, resolves itself into this:
was Black not thrown off hiS' guard? Was it not held out to him
habitually by the managers, that, practically, there was no danger?
Was anything presented to arrest his attention and to warn him of
the fate which overtook him? I think the evidence in the case leaves
room for but one answer to this, the crucial question of this case.

The case turns upon this question, because it ill a principle of the
law of contributory negligence' that a carrier is not necessarily ex
cused because the injured penlOn knew that some danger existed
through the- carrier's neglect, and voluntarily incurred the danger.
Clayard8 v. Dethick, 12 Q. B. 439. Where, for'instance, a traveler
!lrossed a bridge which he knew to be 80mewhctt unsafe, but which its
managers had not closed, nor warned the people not to pass,and
the traveler's horse fell through' and was killed, it was held that
he was not in fault, and damages were recovered. Humphreys
v. Armstrong Go. 56 Pa. St. 204. So it was held that the plaintiff
might recover where a passenger train was moving very slowly by,
but did not stop at a· depot where it should have stopped, and a pas
senger was injured by leaping off, notwithstanding the usual warning
that passengers. must, not get off the train while in motion, the Slow
gait of the triLirisooming to invite the passenger to get off. Filer v.
N. Y. Cent.,R. Go. 49 N. Y. 47. These cases sUfficiently illustrat€/
the princip14.i: of the law of contributory negligence,. that thoughtM
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passenger must do what It prudent. person sbonlddo to avoid accident
in any partiQular circumstance, in which he may stand; yet if he has
reason to infer from the conduct and policy of the carrier that noprac,.
tical danger would attend an act, though there might be some risk,
and if he is thereby thrown off his guard respecting it, the earrier is
liable.

I do not feel called upon to review the myriad of cases on this suh
ject which fill the reports of the courts, or to dwell upon the confus
ing and confounding niceties of distinction w~ichare drawn by the
text-writers in digesting these cases. Suffice it to say that I am of
opinion, though it has heenarrived at with diffidence and. 80me doubt.
that the Manhasset is liable in this action. '

1 will now allude to a question of jurisdiction which was raised at '
bar, to the effect that the tort in this case was not maritime, and
not within the cognizance of admiralty; inasmuch as Black, when
he fell upon the float, just as he received the injury: to his foot, was,
as a matter of fact, on land, and not on the boat; it being certain
that if he had' already got upon the float, and was standing upon it,
the tort would not have been maritime. See 1'he Plymouth, 8 Wall.
20, and The Mary Stewart, 5 Hughes, 812.1 This view of the case is
defeated by the consideration that the tort was inflicted by the boat
while Black was in the act of leaving her, and before he had com
pleted the act of landing. But even if this were not so, it is only 
with respect. to torts that maritime locality is essential to the ad
miralty jurisdiction. In respect to contracts the rule does not hold;
if the contract is maritine in its character, the locality where it is
made is immaterial. In this ease there was not only the tort of in
flicting an injury resulting in death, but a contract to earry the pas
senger and to land him safely at Norfolk. The, damages he received
will be of the double character of a satisfaction for the breach of
contract and for the tort. But I insist that it was the boat which in
flicted the injury, and that the injury was inflicted upon a part of
the body of the deceased man which had not yet landed, and which
was injured by reason of its being still on the water. 1 know thai;
this distinction would seem, over-nicely drawn, but questions of law
very often depend upon nice distinctions, and when they do it is
necessary to draw them.

Assuming, on the whole case, that the libelant is entitled to recover
damages, the final question is what these should be. The amount
depends upon the questiol1, how much of hia earnings could the de
ceased have ,bestowed upon the libelants as their Bustenance if he had
lived? He owned a farm; and that, of COUfse, is still left to them.
Beyond this the evidence gives us but little to build an estimate
upon. His precarious employment &ndwages at the navy-yard
afford no certa-in basis for. a calculation. Driven to conjeoture. my
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estimate must be very moderate; the more moderate, as this man
had entered the period of old age, and could not, in the course of
nature, be supposed to have continued long to spare from his own
support a surplus for the sustenance of those dependent on him. It
is the custom and the duty of the young to support the aged when
they have entered the period of old age. At the age of 64 the tables
of vitality show that Black's expectation of life was seven years and
a. half. If we assume thl1t he could during this period of old age
have spared an average of $75 a year to the use of the libelants, then
we should arrive at an award of $562.50 as the damages to be 801·
lowed, in this case. I will give a decree for that amount, and for the
costs of this suit.

BAKER SALVAGE Co. v. 'rHE EXOELSIOR.

(Dilltriet Oourt, E. D. Virginia" February 20,1884.)

SALVAGE SERVICE-AwARD.
A large passengor and freight steamer, worth $150,000, having a cargo worth

$10,UUO, was run into by a tug, which stove a hole in her hull, some six by eight
feet in size, causing her to till with water, and she was beached on Hampton
bar, in Hampton Roads. Salvors were telegraphed for, to Norfolk, who came
with wrecking steamers, schooner, steam-tugs, pumps, and diving and wreck
ing apparatus. A diver went down, and, with plank and canvass, battened the
hole. Pumps were then set to work, which emptied the hull of the water.
The cargo was all got off without loss or damage. The steamer was 110ated, and
towed 12 miles into port at Norfolk. All further injury to the steamer or her
machinery was prevented. it was in December, 'and a severe storm from the
eastward could have wrecked the steamer. None occurred, and the work of the
salvors was accomplished within 48 hours. Held, that the service was a salvage
service, and that the reward should bear some relation to the value of the
property saved. Six thousand dollars decreed.

In Admiralty. Libel for salvage.
The passenger and freight steamer l!1xcelsior, belonging to the- Po·

tomac Steam-boatCompany,claimantsin this suit,-TheodoreE. Bald.
win, master,-left her wharf in NOrlolk at 5 P. M. on the fourth of
December, 1882, on her regular trip to Washington City. She was
valued at $150,000. She had a cargo worth $10,000, and the usual
number of passengers, and her regular crew, on board. ' After pass
ing Sewell's point, and in making for the wharf at Fortress Monroe,
she came in collision with the United States naval tug Fortune,
which drove a hole into her hull, on the starboard bow, some eight
by ten feet in dimensions. Capt. Baldwin immediately made for
Hampton bar, and at about 6: 15 P. M. beached her about midway of
that bar, about four miles from Sewell's, point, a mile from the Sol
diers' Home, and a mile and a half from Old Point Comfort wharf.
She went upon, and lay nearly at right angles with, the bar; her bow
in six feet, and her stern in ten or eleven feet, water. She had filled
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with water, and laid easily 01) the bottom. The sea came over the
main deck, aft, at high tide; but did not cover the deck amid-ships or
forward. Her cargo was amid-ships, and was not reached by the water.
She was in a place on the bar, and in a position on the bottom, that
rendered her reasonably safe from further injury, except in the event
of roup;h weather from the eastward. In consequence of the width of
her guards, which spread out from about three feet at the ends of the
steamer to ten or twelve feet at the wheel-houses, the waves of a
rough sea would beat under the guards, and endanger the deck and
the joiner work, and cabins above it, by lifting and breaking them up,
and carrying them away, thereby bringing the ~argo and the lives of

. those on board in peril. ,
It may be stated here that a board of naval officers, appointed

afterwards for the purpose of inquiring into the collision, found that
the Fortune was in fault; and the United States government has since
compensated the claimants in damages from the accident to the
amount of $18,350.86. From this computation of damages the amount
due the libelants for salvage in this case was reserved, (to be deter
mined by this court,) as also a ,biJ,1 of $470.70, rendered by the libel
ants, fOt services rendered the Excelsior during and aofter the salvage
service was rendered. The board of naval officers, which has bf'en
mentioned, found that the direct damage to the Excelsior, done by the
Fortune, was $11,795.

After beaching his vessel, Capt. Baldwin went off to Old Point
Comfort, and from thence sent the following telegrams to the Baker
Wrecking Company, Norfolk:

"FORT MONROE, VA., Dec. 4, 1882.
"Send assistance, with steam-pumps, to Excelsior, on Hampton bar. Get

here by low water. BALDWIN."

This telegram reached the telegraph office in Norfolk at 8 P. lIf. on
that night. Capt. Stoddard answered it from Berkeley,! but the
answer is not in the evidence. Capt. Baldwin's second telegram was
as follows:

"DEO. 4. 1882.
"Delay guarantied.
"Bring on steamer Resolute a diver, with appliances.

"T. E. BALDWIN."

This telegram reache~ ,the telegraP9 office at Norfolk at 9: 15 P. M.

Capt. Stoddard. superintendent of the Baker Salvage Company, left
Berkeley shortly after 10 that night, on the wrecking steamer Reso
lute, with the wrecking schooner Scud in tow, with a diver and' div
ing apparatus. with a, portable steam-pump and appliances, and
with other wrecking apparatus,pn board. Not knowing the position

J The, east and, south branches of Elizabeth r1v:er meet, and form Norfolk har
hor; Norfolk! being on the north, Portsmouth on: the 'south, and Berl!:eley in tbp
fork of the'two rivers.
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on the har where the Excelsior was, Capt. Stoddard went directly to
Old Point wharf, reaching there at midnight, and finding it high tide
at that point. Aiming to reach the Excelsior at low tide, as re
quested by Capt. Baldwin, Oapt. Stoddard remained at the wharf
until the approach of morning, and then left for the E:tcelsior, which
he reached at daybreak. On meetin~ Capt. Baldwin, conversation
iDimediately occurred between the two as to the terms on which
Oapt. Stoddard was to proceed with the work for which he had been
summoned. Capt. Baldwin's statement, reduced after the conversa~

tion to writing, but never shown to Capt. Stoddard, was as follows:
. "It was agreed that there was to be no salvage. The said Baker Salvage

Company agreed to raise and float the steamer Excelsior and tow her to Nor
folk, Va.; the work to be done as quickly as possible, the bills to be rendered,
and, in the event of the said Baker Salvage Company and the Potomac
Steam-boat Company not agreeing as to the amonnt charged for services ren
dered, then the question was to be settled by arbitratir>U.. "

Capt. Stoddard, while positively denyin~ any stipulation that there
should be "no salvage," substantially admits that there was an un
derstanding as to arbitration in the event of a disputed bill for serv
ices. The ElCcelsior lay about midway of Hampton bar, on its south
side, about fifty to a hundred yar.ds from the channel. As before
said, she was full of water and submerged to her main deck, the
water at high tide rising over the main deck aft. The hole that had
been driven into her by the Fortune extended from her hurricane
deck far down under the water. Most of her cargo was amid-ships,
free from the water. Capt. Stoddard put the wrecking schooner Scud
along-side, with a view to taking off the cargo. The diving appa
ratus was put on board the steamer, and the diver sent down to make
examination into the extent of the wound which the steamer had re
ceived. Meanwhile Oapt. Stoddard went. back with the Resolute to
Old Point wharf, where he. employed a number of laborers to aid in
handling the cargo, and procured a quantity of plaIlk lumber with
which to batten up the hole in the hull of the Excelsior. Returning
with these lal>orers and this lumber to the steamer, the cargo was put
in course of being transferred on the Scud to Old Point wharf, and the
diver and his gang employed themselves in battening the hole in the
hull. The removal of the cargo was successfully effected without any
loss or. damage by the latter part of the afternoon of the 5th; the of·
ficers and crew of the Excelsior ren<iering assistance in the work,
and the two wrecking vessels making two or three trips each to the
wharf. The .diver and his assistants co~ld not complete their task
that da.y, and had to suspend work at nightfall till morning. At
night a breeze set in from the eastward, producing a r,ather rough
sea, and creating apprehensions in the minds of the officers of the
two steaqlers.. At Capt. Baldwin's request, the Resolute was put on
the starboard (windwar4) side of the Excelsior and mILde fast to her,
with fenders placed to prevent injury to the guards and sidesaf the
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vessels. While the sea continued rough,: it was a.labori.ou's tt;tsk tel
keep these fenders in place, and to replace such of them as would be
crushed between the two steamers. This task and that of keeping
the vessels lashed together, subjected the seamen engaged to more or
less danger of limb and life. The Resolute also was in more danger,
lashed to the sunken steamer, in the event of a. storm, than .ifahe
had been at anchor out in the harbor. -The object of having the Res
olute close at hand was to be in readiness to save life in t4e event of
a storm. Fortunately, however, instead of the breeze increasing on
the night of the 5th, it ceased about 1 o'clock, and the weather con
tinued good from that time until the enterprise was finally completed.

The portable steam-pump of the Baker Company had been set up
on the Excelsior in the afternoon of the 5th. On the next morning
the diver and his gang resumed their work, and. were assisted in put
ting canvass over the planking by the action of the portable pump,
which had been made ready for use the afternoon before. The sta
tionary pump on the Resolute was, on that morning, put in connec
tion with the operations on the Excelsior in such manner. as ·to be
ready to render effectual assistance. About 12 M. on the 6th the.
driver completed his task of stopping the hole in the hull with plank,
and covering it with canvass, a.nd both pumps were set to work at
their full capacity. The wrecking steam-tug Olive Baker, bad' been
before that time ordered to the assistance of Capt..Stoddard, and had &

tow.line attached to the Excelsior. By about 2 P. M. the pumps had
done their work sO effectually that the steamer went afloat in tow
of the Olive Baker. She was soon afterwards got under way, and,
with the further assistance of the wrecking steamer VictoriaJ. Peed,
belonging to the Baker Company, and their tug Olive Branch, was
towed to her wharf at Norfolk; the pumps being worked during the
voyage by the Resolute. The latter steamer lay by her at her wharf:
at Norfolk, on the night of the 6th, doing such pumping as occasion
required. During the voyage from Hampton bar to Norfolk there
was, of course, no other coyeringupon' the hole in the Excelsior's hull
but of inch pine plank, overlaid with canvass, which was liable to be
punctured by encounter with logs or other 'ha,rd'''sn.bstancea in the .'
channeL This danger rendered it necessary to provide every precau~

tion against· such an accident, by which she might be sunk to the bot~

tom of the channeL During the period of this service theJibelants1

tug Nettie was employed in errands between Berkeley abdO~d Point,
under the dire.ction of Capt. Stoddard. Before :.theExce~ior left
Norfolk to go to Baltimore for repairs, certain necessarY,work W!.1S
put upon and done for her by the libelants, to the valueofj$4'j;O.79,
as assessed;by the board of naval officers., before mentioned. !These
are the subjects of a second libel. The libelants are a corpQra.tion
charte.red expressly, as .awrecldng and salvage: 6Qmp~ny,and. elpEln~

sively and elaborately equipped with wrecking steamers, tug5',:life~

boats, steam-pumps, donkey·engines, heavy and light anchors, chains,
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cables, falls, diving apparatus, and skilled wreckers and divers, and
are capable of rendering prompt and effectual salvage service, at short
notice, on the Atlantic and Gulf coasts, and in the West Indies.

Ellis et Kerr, for libelants. .
White et Garrett, for claimants.
Edmund Waddill, U. S. Atty., and Sharp If Hughes, for the United

States.
HUGHES, J. Obviously, the service rendered by these libelants to

the Excelsior was a meritorious salvage service. They were tele
graphed for as salvors. They left Norfolk and went to the Excelsior
for the purpose of rendering salvage service. If their agent, Capt.
Stoddard, had assented to the protestation of Capt. Baldwin that this
was not to be a salvage service, he would not have altered the fact, or
destroyed the rights of his employes as salvors, or changed the char
acter of the service already entered upon. It is not the policy of the
law maritime, when a vessel is in peril and has invoked the services
of salvors, and these have gone to her for the purpose of rendering
salvage assistance, to listen to stories of sharp bargains, driven at the
instant, in the endeavor to change the character and lower the grade
of the service about to be rendered. The law of the subject is laid
down by the United States supreme court in the case of The Camanche,
8 Wall. 477, in which the answer alleged that the services were ren
dered under an agreement for a fixed sum, and were therefore not
salvage services. The court said: "An agreement of the kind sug
gested is no defense to a meritorious claim for salvage, unless it is set
up in the answer with an averment of tender or payment." In the
present case there was no fixed sum agreed upon, and, of course, none
tendered. There was an agreement that the compensation should be
left to arbitration, in the event of a future disagreement as to the
amount to be paid. As to such agreements, the supreme court of
the United States, in The Camanche Case, said that "nothing shl:>rt of
a contract to pay a given sum for the services to be rendered, or a
binding engagement to pay at all events, whether successful or un
successful in the enterprise, will operate as a bar to a meritorious
claim for salvage." This, therefore, was a salvage service, and it is
an attribute of such a service that it entitles the salvor not merely to
the ordinary compensation for work and labor performed, materials
furnished, and money laid out and expended,-which are allowed and
are computed at the usual rates commanded in the market by such
services.-but to a reward in addition, given on the principle of en
couraging daring and enterprising men to be in readiness, and to be
prompt and adventurous, in giving aid to ships in distress, and rescu
ing lives and property in peril of the sea. The reward is gauged ac
cording to the peril in which the persons or property rescued may be;
and if the thing saved be property, ac.cording, in some degree, to its
value.
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In one respect this was a highly meritorious salva~e service; for
all the cargo was saved, without any loss or damage whatever, and
the ship herself was saved without damage of any sort to her beyond
what she had received in the collision which sunk her. This· being
indisputably so, the only further point of inquiry is as to the danger
in which the Excelsior and her cargo were, from which they were
taken by the salvors; and as to the hazard encountered by the salvors,
and their vessels and material, in the course of the service which they
rendered. That a large and expensively furnished bay and river
steamer, with first-class boilers, engines, and machinery in her hold,
lying full of water on the bottom, at a place where a heavy sea could
easily effect her destruction, was in very great p08sible danger, is quite
clear. This danger of possible destruction on a December night,
though not certain, was imminent, and depended entirely on the
caprice of the winds. The danger of greater or less injury to her ma
chinery, her hull, her joiner-work, and cabins, and her decks, from
lying in the water submerged, with a hole in her sides of 50 super
ficial feet, was certain and absolute. She could not be removed from
the position in which she was until the hole in her hull was closed, and
made water-tight. This needed to be speedily and effectually done;
it needed the services of one who was not only an experienced diver,
but a workman of skill; and of the greater skill from the work hav
ing to be done under water. Not only was such a diver with such
experience absolutely requisite, but after he had accomplished his
task, and to some extent while it was in progress, steam-pumps of
exceptional size, power, and efficiency were necessary to empty the
ship of the water with which she was full, and to empty it expe
ditiously, without mishap or delay. And, after the vessel was thus
by the work of the diver and of the pumps-made ready to be floated,
it was of the highest importance that towing appliances and vessels
should be in readiness to take the ship promptly into port, thor
oughly guarded from the peradventure of accident to her frail and
weakened hull at every step. All this was accomplished in a thor
oughly skillful and successful manner by the salvors.

The complainants have not shown that there were other skilled
persons, with ample outfit of divers, steamers, and wrtlcking vessels
and apparatus, at hand, by whose instrumentality this ship and her
cargo could have been rescued from the danger they were in, speed
ily enough to have prevented the irNparable damages that would
have resulted from her lying long in the water. That fact could not
have been proved; and this court has had such an iteration of evi
dence in such a large number of cases to the same effect, that it is
now at liberty to assume, until the contrary is shown, that the Baker
Salvage Company is the only fully equipped wrecking company avail
able at all times for the most arduous and· difficnlt salvage work, that
is to be found anywhere south of the Delaware capes on the Atlantio
seaboard. I think the danger of injury which the Excelsior was in
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\vasvefy great; and she 'was certainliin danger of po~sible destTuc
tidn [rom a rough' sea, if one bad set in, which, by thumping up
under her very wide gnards, might have 'lifted and ripped up her
main deck, and broken up and wrecked all that was above it. Pos~

sible danger, which chanced not to have actnally occurred, to a vessel
in danger, may always be considered as interpreting the spirit.with
which the salvors worked, and illustrating the merit of their con
duct; but is seldom made, ofitself, the ground of materially increas
i¥g'their reward. As to the danger in which the Resolute and her
ctew were during the rough part of the night of the fifth of Decem
be,l, I do not think it was actually great. That there was grounq for
apptehendingdanger is proved by-Capt., Baldwin having requested
that: the Resoluteahou'ld lie close along"side of him; and that the
Resolute was by Capt. Stodda;rdwillingly subjected to the risk of
takingthatposition,- shows that the salvors were ready and prompt
to encounter the risks incident to salvage service. On the whole,!
think this was a meritorious salvage service, deserving high commen
ilationfor the spirit, skill; and success with which it was rendered;
but not of high grade when considered with reference to the risks
ILnd dangers inCident to it; yet of sufficient merit in both respects to
justify a grltduation of the reward in some degree by the value of the
propert'ysRved.

EX<lept for the sttess laid by claimants' counsel upon the matter.
it would hardly be worth while to indicate the marked distinction be
tween this case and 'the case of the same steamer Excelsior, when, in
December, 1881, she was by accident rrin on Hampton bar, not far
from where she was beached by Capt. Baldwin. For the first case
see 5 Hughes, 416. There is in f~ct no similarity between the two
cases, except that the vessel was the same and the baron which she
'Was grounded the same. 'In the former case, the Excelsior was merely
aground, thoitgh so fast aground, by leason of her bottom being ex
ceptionally broad and flat, that she could not be pulled off by tugs,
a;nd resort had to be made to wrecking anchors and cables. It is
true that the services' of· a wrecker were called for, and the apparatus
of wreckers employed. By the use of these, means, and by taking
advantage of .the tides, which were waited for, the steamer was floated,
and then proceeded on her voyage. She had been merely dela:ved.
I believe none of her cargo was removed. On the &uthority of abun
dant precedent, I held that the case was one of salvage, but of salvage
of a very low grade. It wasniore than a case of tugging and towing.
It was a case for the use of wrecking anchors and cables, and for
wrecking services. On this ground alone, I allowed, in additioh to
compensation by the ,rule of quantum meruit, a reward of $350. It
was not a case for the reward to be made to bear any relation to the
value of the propettysaved, which then was $180,000.

In contrasting the present case with that, it is unnecessary to ad
vert further than already done to the circumstances under which tIle
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present libelants found the Excelaiol in Hampton roads,-sunk to her
main deck on the ~ottom;fullofwater; with a hole in her hull, gfaph~;
ically described by one of the witnesses as "big enougb for a street
car to pass through;" with $10,000 worth of cargo on board nearly
reach~d by water, on the main deck; with this deck and all above it
liable to be lifted off and broken up by a heavy sea from the east
ward; and with inj nries inflicted by collision upon her hull to an extent
then painfully and apprehensively unknown, but since discovered to
be more than $10,000 could repair. The only 'elements of safety in
the condition of the, Excelsior were that she was squarely bottomed
<>n one of the bars which skirt Hampton rdads, and that she was within
12 miles of Norfolk, on the border of one of the safest anchorages and
most capacious roadsteads for shipping in the world. The su~cess

with which she was saved, with all her cargo, was due to two causes,
viz.: First, to the accident that no heavy wind or sea arose during the
42 December hours when she lay on the bottom; arid, second, to the con
summate skill with which the salvors performed their work. Though
the former accident, that of good weather, may go to the diminution
of the salvage reward, the latter should·not. It is the characteristic
of these salvors that, whenever success is possible, they perform their
work with such facility and perfect success as to produce the impres
sion on those who are benefited that their labors have not been diffi
<mit enongh to deserve a liberal compensation. Such an objection is
faulty both in its logic and justice, and I cannot accede to it.

As to what claimants' counsel say of "harbor service," Hampton
roads is rather an inland sea than a harbor. It is an anchorage and
roadstead, into which sea-going vessels put for safety by hundreds,
without a thought of going into port. It is surrounded by headlands,
flats, and bars, and there are but two wharves on its entire boundary,
and these run out far from land in reaching the channel.

The services re~dered by the libelants to the Excelsior in this case
were of the same character, though not as tedious, laborious, or diffi
cult, as those which were rendered within the harbor of San Francisco
in the case of The Camanche, 8 Wall. 448, where the award was one
third of the value of the property saved, where orrly a part of the
property at risk was saved, and where the service was what counsel
calls "harbor service." The work there was divers' work, and that of
powerful lifting machinery. It was done in the harbor', and in per
fect safety, except as to the accidents ordinarily incident to diving
and the handling of machinery. Yet in that case, where therewa$
no sea danger, nor much danger of any sort, the award was, as before
stated, one-third of the value of that portion of the sunken property'
which was saved~$25,OOO for $75,000. '

The case of The Blackwall, 10, Wall., I, was also a notable case of
harbor serviGe,in wpicb for a half-hour's work with city fire-engines
on board otaharbor tug, afire on a. ship was put out, and $10,000
awarded for saving property worth $100,000. . '
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Salvage serVIces are rewarded in proportion to the danger attend
ing them, to the peril from which the property was rescued, and to the
energy, promptitude, skill, and success with which the salvage is af
fected. When of the requisite grade in these respects, the amount
awarded is fixed with some reference to the values saved. In this case
I will give a decree for 3t per cent. of those values, or $~,600. In
the second libel filed I will give a decree for the amount claimed, or
$4:70.70. .

The libelants claimed in argument 10 per cent. of the value of the
property recovered, or $16,000; but as a compromise, to avoid the
necessity of suing, reduced the amount of the bill presented to $10,
000. I do not, in view of all the eircumstances of the case, feel jus
tified in_awarding a larger amount than $6,000, as above stated.

BLOWERS v. ONE WIR£ RoPE CABLE.

(District Court, S. D. New York. January 18, 1884.)

1. SnIPPING-FREIGHT, LIEN FOR.
A barge has presumptively a lien for her freight upon the goods laden Olt

board, which is not waived by any provisions of the contract of hire not abso
lutely incompatible with the enforcement of the lien at the time of delivery.

2. SAME-'CONTRACT TO TAKE ON BOARD WIRE CABLE.
A contract to take on board wire cable in New York to be laid in the Erie

canal, freight, the hire of the barge, at a per diem rate, to be paid as soon as the
cable is laid, is not incompatible with such a lien, and with proceedings to en
force it at once in default of payment as agreed.

3. SAME-PRIVATE ARRANGEMENT BETWEEN MANUFACTURER AND OWNER.
Where wire cable was laden on board a barge by the manufacturer, pursuant

to an agreement between the shipper and the owner of the barge, of which
the manufacturer was chargeable with knowledge, held, that the barge had a
lien upon the cable for her freight pursuant to the contract, and that such lien
was not affected by the private arrangement between the manufacturer and
shipper, not known tothe libelant, that the cable should be paid for on delivery,
nor by the fact that the manufacturers, upon completing the ladi~of the cable,
kept the shore end fast upon their premises, so as not to permit the departure of
the barge with the cable abroad. Held, also, that the cable, as hetween the man
ufacturers ,and the libelant, must be regarded as laden on account of the libel.
ant's contract, and as the goods of the shipper, and that the manufacturers
were estopped from denying this, as respects the libelant, although, as between
the manufacturers and the shipper, the title may not have passed.

4. SAME-LIEN ARISES, WHEN.
A maritime lien for freight arises from the time the goods are 'laden on

board.
6. SAME-LIEN AS AGAINST MANUFACTURER.

As the barge under her contract with the shipper would, as against him, be
entitled to a lien on the goods during the time the vessel was detained by reason
of his not fulfilling his contract with the libelant, held, that the lien existed to
the same extent as against the manufacturers, who, ftlr their own benefit, had
held the vessel fast by the shore ~nd of of the cable until they removed the ca·
ble under the stipulation given in this suit.



BLOWERS V. ONE WID ROPE OA.BLE. 445

The libel in this case was filed by the owner of the barge E. M.
Greenman, to recover freight under an agreement for the transporta
tion of some 15 miles of wire rope cable from the city of New York,
to be laid in the Erie canal. The charter was executed on Septem
ber 10, 1880, between the New York Steam Cable Company and the
libelant, whereby the latter agreed "to furnish the canal-boat E. M.
Greenman, of Buffalo, for the purpos~ of takin~ on board and laying
in the Erie canal a quantity of cable of the parties of the second part,
the boat to be maintained in good condition and sufficiently manned,
at $5 per day from the time of commencing to load until reaching
the Erie canal at West Troy, after which $6.50 per day, until fully
unloaded;" and the cable comp.any thereby agreed "to pay the sum
above mentioned upon performance of the agreement." At the time
the charter was signed the cable company had agreed with the Wire
Rope Manufacturing Company, by verbal contract, for the manufac
ture at its factory, near tbe wharf at One Hundred and Fiftieth street,
Harlem, of the cable in question, to be delivered along-side the wharf,
on board of a boat to be sent by the cable company, as the cable was
manufactured; and upon delivery to be paid for by the cable com
pany, one-half in cash and the other half in stock of that company.
The manufacturing company also agreed, as part of the contract, to
pay to the cable company one-half of the expense of the boat during
the time it lay at the wharf taking the cable aboard.

The president of the cable company, after this agreement, procured
the libelant's boat to be sent to the wharf under the above charter,
where it arrived on the thirteenth of September, 1880. The cable
was manufactured and put on board by the manufacturing company,
at the rate of about a mile a day, and the lading completed on the third
of October, 1880. The <lable lay in a single coil extending the whole
length of the barge, fore and aft, but running ashore into the manu
facturing company's factory and there,connected with the machinery,
but was not cut off or let loose so that the barge could depart. The
manufacturers thereupon demanded pay for the cable according to the
terms of the contract with the cable company, but not obtaining the
cash payment agreed on, continued to hold the shore end of the cable
fastened to their premises. Numerous interviews took place between
th~ agents of the two companies and the libelant, having reference to
the payment of their respective demands. The cable company, during
the three or four months· following, paid the libektnt, as his boat lay
at the wharf, some 10 payments, amounting altogether to not quite
$200, and the agent of the manufacturing company, at the request of
the president of the cable company, paid the libelant the sum of
$52.50, on account of its one-half part of the expenses of the boat
while lying at the wharf and receiving the cable on board, pursuant
to the agreement between the two companies. The cable company
became insolvent, and went into the hands of a receiver, who declined
to interfere in the matter.
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In the spring and summer 0,£ 1881, the barge remaining' all the
time at the wharf, and the shore end of the cable still fastened in the
manufactory, the libelant or his' attorney, in several interviews and
letters, required payment of the amount due the boat under the agree~

mant, and that she be released by the removal of the cable, and
threatened to remove it himself if this was not done. The vice presi
dent and superintendent of the manufacturing company always ob
jected to this, and throughout this long period encouraged the libelant
in the expectation that all difficulties would be settled through the
action of the cable company or its president, Mr~ Foote, and fre
quently forbade removalof the wire from the barge. On the nineteenth
of July, 1881, the present libel was filed against the cable for the libel
ant's claim. The manufacturing company appeared as claimants,
and thereupon removed it from the barge, and, in their defense to the
action, claimed that under the charter no lien attached; and,8econd,
that there was no such delivery of the cable on board as subjected it
to any claim of the libelant.

J.A. Hyla,nd, for libelant.
Scudder d; Garter and Ueo. A. Black, for respondents.
BROWN, J. It is claimed that no lien could attwch under the char"

ter in this case, because the provision that the freight was not to be
due until the vessel had performed her contract, that is, until the
cable had been laid in the Erie canal, shows that no lien on the
<lable was contemplated, and that Done could have been enforced by
action if the freight or hire of the barge had not been paid according
to contract as soon as the cable had been laid. It is undoubtedly
true that where the express stipulations as to payment of freight are
incompatible with a claim upon the cargo, the lien will be deemed
waived. Ruggles v.Bucknor, l Paine, 363; Raymondv. Tyson, 17 How.
53, 61. But in this case payment was due upon performance as in
the ordinary cases of the transportation of goods on freight; nor do
I perceive anything in the fact that the cable was laid in the canal
incompatible with the right of the libelant immediately to procetld to
libel the cable, as it lay, by a suit in rem, alid to attach and seize it
through the marshal, as in other cases, if the charterer had failed to
pay the contract price upon the delivery being complete. I under
stand, the law, as generally administered, to be that the lien of
the vessel upon the goods, and of the goods upon the vessel, at
taches from the moment the goods are laden on board, and· not from
the time only when the ship breaks ground. The Bird of Paradise,
5 Wall. 545, 562, 563; Bulkley v. Naumkeag, etc., Go. 24 How. 886,
393; The Yankee Blade, 19 How. 82; 1 ParB. Shipp. & Adm. 174,
and notes; The Hermitage, 4 ·Blatchf. 474; The Eddy, 5 Wall. 481,
494. This objection, therefore, cannot be sustained.

The situation of the barge, with 15 miles of cable on board, but
made fast at the shore end upon the manufacturer's premises, is
doubtless a peculiar one. The manufacturing company did not· in-
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tend'to lllake a. complete delivery, in favoi' of the dable' company, ex"'
cept on receipt of the cash payment agreed on, and it is claimed that
they were, therefore, in possession of the cable while it was on the
barge through the control they exercised over it by holding fast to the
shore end. The m.anufacturers, however, are clearly chargeable with
notice of the relations of the libelant to the'cable company. In load
ing the cable on board they could not have supposed that the barge
belonged to the cable company. They:knewthat it came under some
contract with the libelant, by which he was to have pay for the Use
olit, for they agreed to pay one-half of the expenses 'of the vessel
while she was receiving the wire, and they subsequently ma.de a pay
ment on, thisa.ccollnt'.' So far as the libelant was concerned, there
fore,they:must he held to be chargeable with knowledge of the con
tract between him and the cable company, and that in the ordinary
course of business the libelant would have a lien for the hire of thO'
boat upon all cable put aboard. They mast be held,therefore, to
have laden the cable on board the libelatit's boat pursuant to his con
tract with the cable company. The libelant, in receiving it onhoard'.
received it in execution of his contract with the cable company, and
the manufacturers in putting it aboard did, so on account of the cable
company, at least so far as respects the lib,elant's rights. The libel.
ant had no knowledge of the terms of the contract between the two
companies, .and there were no circumstances ,putting him upon in
quiry. He had no right to refuse to receive the wire on board when
tendered by the manufacturers; on the cont'tary, -he was bound to
receive the cable on board, precisely ashe' did accept it; and in thu8
accepting it and permitting it to be laden on board. he received it ev
idently under, and in part execution of; the contract of affreightment;'
and the manufacturers are clearly ch8,rgeable with notice of these
facts. ' It is clear, tbeJ;efore, us it seems -to me, that the libelant could'
not be bound to receive the wire on board under his contract without
at the same time acquiring that liep oll,the oable which by the mari
time law attaches to goods fromthemoIllent they are laden on board;
Had the manufacturers desired to put the 'cable on bpard under such
qualifications and restrictions as would prevent the ordinary lien of
the vessel from attaching, theywere bound -to give,the libelant express
notice of this intention and condition on loading; and the libelant
might in that case have lawfully refused to receive the cable on board
under such qualifications. - As the manufacturers did not do ,this thej~

must beheld, as respects the libelant, to be estopped from denying
that they loaded the goods on board the barge as the goods of the ca.
ble company, and to havevo~untarily subjected the cabl~ to the lien
of the vessel thereon, without regard to their own private relations to
the cable company as respects their right to payment on delivery.
Faith v. East Ind.. 00. 4 Barn. & Ald. 630. The same principle of
estoppel as regal'ds the lien of material-men upon'vessels ai-thei...
equipme:t;lt, without regard 1.0 the actual title,has been applied in the

•
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,

case of The May Queen, 1 Spr. 588; The St. Jago de Ouba,9 Wheat.
409, 418; and The Sarah Starr, 1 Bpr. 453.

As respects the cable company, it is manifest that the delivery of
~ne cable was not complete, and was not intended by the manufac
turers to be complete, until they should obtain the cash payment
agreed upon; but· this, so far as the libelant was concerned, was a
;;ecret arrangement between the two companies, of which the libelant
had no knowledge; and the intention of the manufacturers to hold on
to the shore end of the cable, instead of cutting it loose, when the
whole amount was put on board, was in no way communicated to the
libelant until the cable had all been loaded. The manufacturers be
ing then unable to obtain their pay, refused to cut the shore end of
the cable so as to allow the vessel to depart and perform her contract,
and in their endeavor by subsequent negotiations with the cable com
pany and the receiver to procure their pay, they kept the vessel in that
condition, and would neither remove the cable nor suffer it to .depart.

The manufacturers, it is true, were not, as respects the cable com
pany, bound to deliver the cable or suffer the vessel to depart with
out being paid according to their contract. The cable company in
omitting to pay for the cable as their contract provided, so as to per
mit the departure of the. vessel, in effect obstructed and prevented
the further performance by the vessel of her contract after the cable
had been taken aboard, though the vessel was ready to proceed and
complete her contract. The vessel is entitled, therefore, to compen
sation according to the contract price prior to reaching West Troy.
The manufacturers have no equity to contest this, for the reason that,
having put the wire on board with substantial knowledge or notice of
the libelant's rights, they could not afterwards, upon failure to get
their pay 80S expected, rightfully keep the vessel tied to the wharf
for their own benefit, in the hope of speedy payment for the cable
put on board.

By the charter the libelant was to h1tve five dollars a day for the
vessel until she arrived at Troy.. She has been prevented from the
full performance of her contract, after having taken the cable aboard,
through the default of the charterer; and, by this default, with the con
current acts of the claimants, the vessel was detained until the cable
was removed from on board, under the bond given by the claimants
on August 23, 1881, after this libel was filed, in all 343 days, mak
ing $1,715. The increased price of the barge after reaching the Erie
canal is presumably on account of the increased expense subsequently
attaching. The time during which she was detained at the wharf
was far more than sufficient for the laying· of the cable, so that full
compensation for her contract will be given by an allowance of the
stipulated price of five dollars per day for the time during which she
had the cable on board, amounting to $1,715, from which, deducting
$240.50 already paid, a balance remains due of $1,474.50. Where
a lien on the cargo for freight exists, it extends also as against the
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freighter, by the maritime law, though otherwise at common law, to
demurrage and damages for the unreasonable detention of the vessel,
though not expressly agreed upon. The Hermitage, 4: Blatchf. 474:;
The Hyperion's Oargo, 2 Low. 93; Sprague v. West, Abb. Adm. 548.
But in the present case, compensation for the vessel, while lying at the
wharf with the cable on board, is not in the nature of damage for de
tention, but is a part of the express contract of the charter to pay
for the vessel at the rate of :five dollars per day until arrival at Troy.

The libelant is thersfore entitled to a decree for $1,474:.50, with
interest from August 23, 1881, with costs.

THE: ROCKAWAY, etc.

THE ~UBVIVOR, eto.

(District Court, 8. D. New York. January 15,1884

1. CoLLISION-A.NCHoRED VESSEL-PRESUMPTION.
Where a steamer in motion collides with a vessel properly anchored, the pre

sumption of fault is upon the former.
2. SAME-RINGING BELJ,-SNOW.

There being no positive rule nor settled usage for a vessel at anchor to ring
a bell in thick snow, held, such vessel is not in fault for not ringing a bell dur
ing a thick squall of snow of a few minutes' duration only.

3. SAME-CASE STATED.
Where the ferry-boat R., running from Hunter's Point to Seventh street,

New York, her usual course being near where the bark S. was anchored off
Nineteenth street, was overtaken after leaving Hunter's Point by a sudden
squall of thick snow, and on passing TwentJ·.third street was embarrassed by
one of the ferry-boats of the Twenty-third street line crossing her bows, com
pelling her to stop and back, and while so doing, and being headed well to
wards the New York shore, she drifted down with a strong tide and ran afoul
of\he S. at anchor, .the position of the latter being previously well known to
the R, held, that the ferry-boat was in fault for not keeping further away from
the known situation of the S.; held also, that under the circumstances it was
not probable that the ringing of a bell would have been of any service to the R.
in avoiding the collision, and that the H. accordingly was alone answerable.

In Admiralty.
Shipman, Barlow, Larocque et Choate, for ferry company.
Jas. K. Hill, Wing ~ Shoudy, 'for the Survivor.
BROWN, J. These cross-libels were filed to recover damages arising

out of a collision, which took place in the East river, off Eighteenth
street, a little after 7 o'clock in the evening of Sunday. December 26,
1880, between the brigantine Survivor and the ferry-boat Rockaway.
The brig was a new vessel of 193 tons register, belonging at Windsor,
Nova Scotia. She arrived at New York, loaded with potatoes, on the
afternoon previous, by way of Long Island sound and the East river,
and, after bein~ taken through Hell Gate by the pilot in charge, was

v.19,no.6-29
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~ft.·byhim on the usual anchorage ground, known as the Poor House
fiats off Nineteenth street, about .450 yards from the New York shore.
The brig Louisa Coipel was anchored just above and a little nearer
thQlilhore. .The place of anchorage was at first disputed, but is fixed
with: approximate accuracy by the pilot who anchored the Louisa
Ooipel, who .states that she was anchored when he got in range of the
wes~ shiIl"honse, at the navy·yard, as it opened along the line of the
New York shore. This fixes the .position of the brigantine at about
450 YlLtds from the New York shore.

On Sunday, the day of the collision, the wind was strong from the
north-east, with occasional spits of snow. At about 5 P.M. both ves
sels threw out a second anchor, apprehending a stormy night, and
paid out 20 additional fathoms of chain. This would have brought
the brigantine between Eighteent.h and Nineteenth streets. The Rock
away, with her companion-boat, the Long Beach, was running from
the ferry at the foot of Seventh street, New York, to Hunter's Point.
Off Tenth street there is a.reefof rocks near the middle of the river.
The usual course of the ferry-boats is to 'run between this reef and
the New York shore until off Seventeenth street, and then make some·
what across the river for Hunter's Point. When the weather is thick
the boats. go near the docks as far as Seventeenth street and then
steer by compass acrosS for Hunter's Point, and return in the same
manner. At Seventeenth street the New York shore makes a sndden
and deep bend' to the westward, forming a sort of bay with the flats
abOve referred to. The harbor regulations forbid vessels to anchor
within 300 yards of the shore. While the Survivor was thus at an.
chor, the tide being strong ebb, the Rockaway, on one of her trips
down the river fromHuI).ter's Point, ran afoul of the brigantine, caus
ing damage to bothvesBels. The ferry-boat at the ,time was headed
more or less foltha New York shore; was under slow headway through
the wa.ter, and drifting down with the strong ebb-tide. As she did
80, the jib-boom of the Survivor ran through the second window from
the frOnt of the forward cabin of the. Rockaway, on her port-side, and
that side of the ferry~boatwas carried away as far back as the wheel.
house. The boats became entangled; the Rockaway swung ronnd
with her head up river and upon the east or starboard-side of the
Survivor, and was fast afoul from half an hour to anehour, when she
was finally extricated through the aid of the Long Beach, which was
approaching and very near at the time of the collision.

The witnesses on behalf of the ferry-boat testify that when the
Rockaway left her slip at Hunter's. Point the lights at Thirtieth street
could be seen, ,but that a few moments afterwards, when she got out
into the river,. a thick squall of snow set in, which hid the lights on
both shores, as well as .the lights of the vesl:lels at anchor, BO that no
light could be seen except at a very short distance; and that this
snow squall and this condition of the weather continued until the
collision. The pilot testifies that as he approached the crossing of
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the Twenty-thil;dstreet ferryfrbin NewYQrk to 'Greenpoint, he blew
signal whistles for this ferry, and received in reply two whistles from'
the ferry-boat Martha, of that line, which he recognized, indicating
that she' would cross his bow; that he immediately reversed his en
gine; that the Martha passed his bow very near to him; that he
could only see her white light when she was close to him; that after
she had pasaed, and while he was still drifting and backing, he ran
afoul of the Survivor in the manner before described, not being able
to see ber anchor light, which was set in her fore-stay, until close
upon her. Thia testimony in regard to the ,state of the weather is
substantiated by three other pilots, namely, the pilot of the' Long
Beach, alldthe pilots of the Martha and Greenpoint, of the Twenty
third street line. They all testify that on this trip lights could not
be seen any considerable distance, so as to be of service in avoiding
vessels, and that they sounded their fog-whistle, as customary in
thick weather; The witnesses on behalf of the Survivor, including
some who were disinterested, atate in general terma that the weather
was not thick; that there was no snow to obstruct lights; that the
lights on both shores were visible, and the lights of vessels visible at
a good distance off. Such a conflict of evidence in regard to the
weather is extremely embarrassing. But, upon a careful considera
tion of the testimony, and notwithstanding the able argument of
counsel on the part of the company, I am not satisfied that the ferry
boat has absolved herself from the sole responsibility for this collie
ion.

1. The brig was at anchor in a proper place, where she had a right
to be, and with her light properly set. The pilot of the ferry-boat
knew her precise position, and was bound to keep out of her way.
The burden of proof in auch cases is upon the vessel under way to
show by a clear preponderance of proof that the collision occurred
without fault on her part, or through some fault of the other vessel.
The Batavier, 2 Wm. Rob. 407; The John Adams, 1 Cliff. 404, 413 ; The
City ofNew York, 8 Blatchf. 194. .

2. Even if the weather were as thick as the witneSses on the part'
Of the Rockaway state, the latter must, nevertheless, be held in fault,
because her pilot well knew where the Survivor' lay at anchor, and was
bound to give her a good offing, there being nothing in the way of
his doing so. Moreover, a statute of this st8ite requires steam-boats

, navigating the East river to keep in the middle ont; and this statute
was held by NELSON, J., in the case of The E. C. Scranton, 3 Blatchf.
50, to be binding upon the Williamsburgh ferry-boats. The Rock
away in deviating from this rule did so at her own peril. The course
of the Rockaway on this trip, by compass, as stated by the pilot, shows
that no effort was made to keep in the middle of the river or to go
much to the eastward of the Survivor. As respects her duty to keep
away, the case is very similar to the case of The D. S. Gregory, 6
Blatchf. 528, in which NELSON, J., says; ,
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"It was the duty of the D. S. Grego}'y [in a thick fog] to take every reason
able precaution in her power to avoid the Talisman. In this, I think, she
failed. She knew that the Talisman was anohored in her track the afternoon
or evening before; and, as the Talisman did not change her po.sition down
to the time of the colFsion, and the ferry-boat was passing her every trip she
was making, the ferry-boat is chargeable with notice of her position, and
should have been so navigated as to avoid her."

That case presented more difficulties from the surrounding shipping
than the. present, and, nevertheless, the ferry-boat alone was held
liable.

3. It is urged that the Survivor was in fault in not ringing a bell
when the weather was so thick with snow that lights could not be
seen. There was not then, and is not now, any express rule or regu·
lation in force in this country requiring a vessel at anchor to ring a
beH in snowy weather. The rule provides for cases oUog only. The
new international rules of navigation provide for snow as in cases of
fog; but these rules have not yet been adopted by congress. There
was no proof of any usage or custom of the port for vessels at anchor
to ring a bell in snowy weather. See The Bay State, 1 Abb. Adm.
235, 241, note.

Without considering what may be the obligations of a vessel in this
respect when anchored in the region where ferry-boats are in the known
habit of passing, I have come to the conclusion that under the pecu.
liar circumstances of this case there is not such satisfactory evidence
or preponderance of proof on the part of the ferry-boat in regard to
the condition of the weather for such a length of time as would justify
me in holding the Survivor chargeable with negligence in not ringing
a bell. The case is not one of the omission of a reasonable precau.
tion to avoid the danger of a particular collision after that danger
has become visible. The fault charged is that the Survivor did not
commence to ring a bell when the weather, as is alleged, became
thick, as a general measure of precaution, to enable ferry.boats and
any other vessels to keep away from her. But the time during which
this thick snow could have existed was extremely short; certainly not
more than five or six minutes. N<;> bells were rung anywhere else,
either upon other vessels, or upon the ferry slips, which are in the
habit of using bells in thick weather to guide boats coming in. Some
suspicion necessarily attaches also to the claim that so thick weather
should come on so suddenly, continue until the collision, and disap
pear a minute or two afterwards; and the proof to sustain it ought
to be clear and satisfactory. Although four pilots of ferry-boats do
testify to this, there are uumerous circumstances in connection with
the other direct evidence, which, contrary to my first impressions,
have led me to hesitate, and at length to conclude, after much review,
that the weather was not so thick for any such appreciable time as
could constitute negligence in the brig for not ringing a bell. There
must be some reasonable period allowed for observation, directions,
and the execution of orders for such signals. A vessel at anchor, and
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in a proper place, is not, I think, to be charged with extreme vigilance
or watchfulness against collision with other vessels, nor held to be
always prepared lor the instantaneous sounding of a. bell. Less vig
ilance is required of a vessel at anchor. The Lady Franklin, 9 Low.
220. The general absence of such ringing of bells as would be looked
for if the weather was very thick is entitled to considerable weight,
I think, as evidence that whatever thickness of weather existed was
for so brief a period as not to have given occasion for bells to be rung, ,
in the exercise of ordinary prudence. In the several years that have
elapsed since the collision it is not ililpossible, also, that the thickness
of the weather may have become somewhat exaggerated in the recol
lection of the witnesses on the part of the rerry-boat; and some im·
portant differences in their testimony and other circumstances of
proved mistake have on the. whole satisfied me that, as the main tault
was very clearly on the part of the ferry.boat, there is not sufficiently
satisfactory evidence of negligence to make the Survivor also legally
responsible for the collision. If, moreover, the weather was as thick
as alleged, it is not evident, and scarcely appears probable, that, con
sidering the heading, the backing, and the drifting of the Rockaway
after the embarrassment caused her by the Martha's crussing her bows,
she-wonld have received aid from a bell if rung from the Survivor.
Her pilot had not lost his bearings; he knew the position of the Sur.
vivor and Louisa Coipel, and must have known his own position very
approximately from the Martha's course. He does not claim to have
been misled by the absence of the bell, and I doubt that the bell, if
rung, would have made any difference in the result. McCready v.
Goldsmith, 18 How. 89, 92.

In the case of Slocomb a reference may be taken to compute the
damages to the Survivor, if the parties do not agree, and the cross-libel
must be dismissed, with costs.

THE ECHO, etc.

(District Court, S. D. New York. January 21, 1884.

1. COLLISION-NEGLIGENCE-BuRDEN OF PROOF-CUSTOM.
Where a boat properly moored receives damage from another colliding with

her, tlle latter is presumptively liable for the damages, and the burden of proof·
is upon her to clear herself from fault.

2. SAME-LINE ACROSS CHANNEl••
The temporary use of a line or warp stretched llcross a narrow stream in the

mooring and handling of vessels is not necessarily unlawful.
8. SAME-CUSTOM.

Where a tug-boat coming down Newtown creek discovered slIch a line ahead
of her, and IIpon backing to avoid it, ran into the Iibelllnt's bORt, held, that the
burden of proof was upon the tug-boat to show that the line was used improp
erly, or that any propel' signals were omitted; I~eld, also, tbat in view of the
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local usag,e the tug-boat should haV'eheen more cautious'in her approach, and
kept further a.way from the libelant's boat, and was therefore chargeable with
the damage;

Collision.
Beebe, Wilcox c/; Robbs, tor libelant.
Edwin. G. Davis, for claimant.
BROWN, J. On December 21, 1880, the libelant's canal-boat Van

Vleet, laden with coal, was lying at the Long Island railroad dock, in
Newtown creek, a short distance above the bridge, moored outside of
twoot1:ler canal-boats. At dusk, abont5 p~ M. of that day, the weather
being clear, the steam-tug Echo was coming, down the creek on a.
course which would carryi16r about 25 feet outside of the Van Vleet.
When she had come within about 30 feet of the stern of the Van Vleet
her pilot saw a line stret.ched across the creek a short distance below
the canal-boat, running from a schooner on one side to the opposite
shore, and ranging about 10 or 12 feet above th~ water. The pilot
immediately stopped and reversed his propeller to avoid running into
tbe line. In doing so, the Echo not being entirely manageable in
backing, swung her bows towards the canal boat And inflicted a blow,
causing some damage, for which this libel was filed. The owner of
the Echo subsequently agreed to pay for certain repairs, but the terms
of the agreement being afterwards a subject of dispute, no settlement
was effected.

The canal-boat being moored at a proper place, and no fault charge
able against her, she is presumptively entitled to the damages inflicted
by another boat colliding with her. New 'Y01'k, etc., v. Rumball, 21
How. 385; 'The Bridgeport, 7 £latchf. 361; Pierce v. Lang, 1 Low.
65; The Lincoln, Id.46; The John Adams, 1 Cliff. 404, 413; The
City o/New York,' 8 £latchf. 194.; The Rockaway, ante, 449. On
the part of the Echo, it is urged that she ought not to 'be held lia
ble, on the ground that the stretching of a line across the creek, a
thoroughfare for vessels, was the real wrong which caused the collis
ion; that there was no previous notice given of the existence of the
line, available to the Echo; .that it was seen as soon as it could be
perceived; and that there was no subsequent fault in the handling of
the tug. If the evidencfl sustained this view a different question
might be presented; but it is a familiar fact, aud it was proved on
the trial, that the use of lines stretched across the creek was a usual
and customary thing for the purpose of handling and moving vessels
of Ii considerable size which go above the bridge, and that the tempo
rary use of such lines is necessary for that purpose, in that narrow
channel-way. 1 Pars. Shipp. & Adm. 547. It cannot be assumed,
therefore, that this line was wrongfully across the str\3am at the mo
ment when the pilot of the Echo discovered it, and no evidence was
given showing the omission of any customary signals. The 'burden
of proof to show that the line was wrongfully there waa upon the
Echo. Nothing was proved, however, beyond the bare fact of the
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line being there, and, under the custom proved, that is notpresuinp.
tively unlawful. The custom of stretching lines across the strf'.am for
this purpose imposes the duty upon tugs navigating that part of the
creek to observe carefully, and to regulate their speed and distan~e

from other craft with reference to such a contingency. There was
plenty of room for the tug to have gone further from tile canal·boat.
The pilot of the Echo had not been accustomed. to na.vigate in New.-·
town creek, and the accident in question, doubtless, arOS6 from his
want of familiarity with the usage of stretching lines acrOS8 the
creek. This does not exempt the Echo from responsibility, and the
defense in this respect cannot be sustained. Nor upon the evidence
of the pilot himself can I sustain the claim that the blow WRsa light
one, Or Buch only as may rightfully occur in the ordinary rubbing of
boats passing along-side each other. The·Ohas., R. StO'ilre;9 Ben.
182. It was plainly a considerable blow, and did not: ,arise in the
course oftha ordinary, usual, and:prudent handling of suoh .boats.

I see no reason in this case to- doubt the fairness okthe bill pre·
sented for the repairs,detention, and expenses of the vessel. These
are proved to amount to $97, which, with interest to this date, makes
$115, for which the libelant is entitled to a decree, with ,costs.

Tm: SWAN.

(District 0011rt, 8. D. New York. February 1, 1884.)

1. SHIPPING-OBSTRUCTION TO NAVIGATION-ROPE ACROSS CHANNEL-DAMAGB
PROXIMATE CAUSE.

A rope stretched across the archway of a bridge and over the principal chan.
nel of a navigable river, and remaining 24 hours, is an unlawful obstruction of
navigation.

2. SAME--,WHEN JUSTIFIABtE.
Wherever such rope or warp mar be used, it is justifiable only for a tempo

rary purpose, those who use it maklU~provision for loosening it to allow vessels
to pass, and giving timely notice of Its existence.

8. SAME-CASE STATED.
Where a rope was stretched across the west archway of High bridge, for the

purpose of keeping a canal-boat a few feet distant from the abutment of the
bridge where there were sunken spiles, and the boat might have been breasted
off equally well by the use of .planks upon the wharf, and tile passenger
steamer S., after landing within 150 feet of the abutment, proceeded with the
flood-tide through the maincho.nnel,no notice being given of the rope which
was under the water in the middle, and visible only where the ends came from
beneath the surface, and those on the boat being unable to loosen it at once,
and in the strong tide it being dangerous for the S. to remain in contact with
the rope, held, that the use of the. line ,in this case was unnecessary and was
an unlawful obstrnction i that the cutting of. the rope by those all. the steamer
was lawful; and that the steamer was upt liable for any damage subsequently
sustained by the canal-hoat. Held, al8o, upon the facts, that the ·damage to
the canal_boat from settling upon the spiles arose after a considerable interval,
during which the boat might have been breasted off. from the spiles; that the
cutting of the line was not the proximate cause of the injury; and that on these
grounds also the libel should be. dismissed. .
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. This actIOn was brought to recover damages for injuries to the
canal-boat C. B. Simon, on the fifteenth day of July, 1881, on the
west side of the Harlem river, at High bridge, caused through a line
by which she was fastened having been cut by those in charge of the
steam-launch Swan. The Simon had arrived at High bridge the day
previous, loaded with coal, and moored on the west side of the river,
along·side of the bulk-head which extends northerly from the west
erly abutment along the shore, and which is on a line flush with the
inner side of the abutment. The canal-boat lay with her bows to the
norihward and her stern projected part way through the western arch
way of the bridge. Beneath the water and near the bottom were the
remains of a crib extending around the abutment two or three feet
from its base, the outer margin of which consists of spiles which had
been cut off a foot or two above the bottom. To prevent boats moored
along the bulk-head and the abutment from settling down upon these
spiles at low water, they were usually fended off so as to be outside
of the line of these sunken spiles. This was sometimes done by
moans of planking passing from the wharf to the boat, and sometimes
by a line run from the ~nd of the boat at the abutment and stretched
across the western archway and fastened to a spike driven into the
second abutment of the bridge not far from the surface of the water
at high tide. The stern of the Simon was kept off by a line fastened
in the manner last described. The Swan was a small steamer ply
ing in the summer season between Harlem bridge and High bridge
for the carriage of passengers. Her usual landing place at High
bridge, upon the west side, was at a float, known as Riley's float, upon
the western edge of the channel directly below, and about 150 feet
southerly from the western abutment of the bridge. Her usual land
ing on the east shore was about the same distance above the bridge.
The principal channel is under the western arch of the bridge, which
is of about 70 feet span. The middle arch, though usually having
about six feet of water at low tide, was much less used for passage.
Around the second abutment there were loose stones extending some
distance to the southward which interfered somewhat with the ap
proach to the middle arch, and rendered a cross-ways approach to it
dangerous; and under the eastern arch the water was too shoal for
navigation. The ordinary course of the Swan upon her trips, both in
going and coming, was through the western arch, not only by reason
of the deeper water there, but especially, also, because upon the flood
tide, after landing at Riley's float, the Swan could not in the short
space between that and the bridge get far enough out into the river
to make the middle passage without danger of running upon the
rocks by the second abutment, except at great inconvenience and by
special appliances which she did have aboard for first shoving her
bows or her stern out into the river. After making her landing at
Riley's float, upon her first trip on the fifteenth of July, the Swan
proceeded in the manner usual at flood tide through the western arch-
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way, and when close to it observed for the first time the line stretched
across it, which il}. the middle was beneath the water and was visible
only where the two ends came out above the surface. Shouts were
given from the Swan to loosen the line, and some effort '\Vas made by
the wife of the Ijbelant on board of the boat to unfasten it there, but
it was so secured that it could not be readily loosened, and the Swan
having run afoul of it, and the captain apprehending danger both to
the boat and passengers in the strong flood tide, after a few minutes
ordered it cut, which was done. The canal-boat afterwards got upon
the sunken spiles, which in the ebb tide made holes in her bottom,
causing the injury for which this libel was filed.

J. A. Hyland, for libelant.
Edwin G. Davis, for claimant.

.BROWN, J. There can be no doubt that the archway across which
the line was stretched was the principal channel for navigation in the
Harlem river, under High bridge. The landing at Riley's float has
been in use for many years. The course from that landing, through
the middle archway, upon a flood tide, would be attended by such
obvious inconvenience and dangers as cannot rightfully be imposed
upon persons entitled to navigate the. river in the ordinary course of
navigation. The line stretched across the western archway was,
therefore, in my judgment, plainly an unreasonable obstruction to
the navigation of the river, which could only be lawfully put there
very temporarily, or at seasons when the channel was not in use for
ordinary navigation. While such lines or warps may doubtless be
used temporarily for mooring and handling vessels in rivers or harbors,
they cannot be lawfully continued so as to form a permanent ob
struction to navigation. Those who make use of them must be pre
pared to give seasonable notice of them to approaching vessels to
avoid danger, and make seasonable provision for their passage.

In Potter v. Pettis, 2 R. 1. 487, the court say:
"The plaintiffs had a right to extend their warp across the entire channel

of the river, if there were no vessels passing, but on the approach of another
vessel it was their duty to take notice of such approach, and to lower their
warp so as to give ample space in the ordinary traveled part of the channel
for her to pass, and to give timely notice of the space so left."

In McCord v. The Tiber, 6 Biss. 410, the court say:
"The respondent had no right to obstruct the channel with a lme across it

in that manner. * * * If it was for the safety of the boat to make a
line fast to the shore, or to use a line attached to the shore as a necessary as
sistance in getting off the bar, she should have taken care to get it out of the
way of all passing vessels, either by dropping it, so that they could pass over
it safely, or by casting off one end. The obstruction not being removed so
as to let this raft pass over or under it in safety, was manifestly illegal."

See 1 Pars. Adm. 547; The Vancouver, 2 Sawy. 381.
In this case no attempt was made to give seasonable notice to the

Swan of the existence of this line across the archway before she left
Riley's float, or afterwards, until she was close upon it. Such a
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line was not easily distinguishable, and the pilot of the Swan is not,
so far as I can see, chargeable. with any negligence ,in not perceiving
it in time to avoid it. Those on ,the Simon could not loosen the line,
though requested to do so.'];he Swan could not safely remain any
length of time in contact with the line, and the only alternative was to
cut it, as was done, which, under such circumstances, as I must hold,
the captain had a legal right to do. There was no actual necessity
for the use of this line by the Simon at all. The boat might have
been breasted off by the use of planks, and that, as the laborer Dunn
stated, has been latterly the mOre usual method. The line had been
thus used by the Simon for 24 11our$, forming a plainly illegal ob
struction of the channel.

While, therefore, upon the gronnd !~b~ve stated, I should be con
strained to hold that any los!! occasioned by the line's being cut was
through the libelant's own fault,and not through any legal fault in
the Swan,upOI1 the other facts of the case, also, the weight of evi
dence seems to show that the damage to the boat wa,s not the proxi
mate result of cutting the line. It was high water that day at Gov
ernor's Isl(l,nd at about 10 minutes before 12, and it could not have
been high water at High bridge 'Until between 2 and 3. The libel
states that the line w.ascut at about 11 o'clock, and the libelant
so testified. The answer does not state the hour, but says that the
flood tide was then about three-quarters full, which would place the
time between 11 and 12. These statements in the pleadings, with
other direct evidence in accord with them, should beheld, oontrolling,
notwithstanding some contrary evidence which was given on the part
of the libelant. While the tide, therefore,was rising rapidly, it was
impossible that the injuries complained of could have arisen immedi.
ately after the. line was cut. .'J;hedischarge of 001,1.1 continued until
3 o'clook, and until neady that time the tide was rising; after that
it fell, and the settling of the boat upon thespiles with the falling
tide must have taken place at or'af,ter that time. During the interval
there. was abundant,time for the libelant to take all necessary means
to shove his boat off 'ltnd out orthe way of the sunken spHes. The
libelant hitnsi;llf says the effort to get the boar off was soon aftertha
line was cut,~from five to fifteen minutes afterwards. 'But the libel
is so full of gross errors in its statement of facts as to detract much
from the eIJedit to be gi.ven to the libelant's case; and I cannot accept
as true tne'fatatement of Sbme Githe libelant's witnesses, that when
the line .w~S,'G,utthe boat immediately got upon the spiles and could
not be removed. , .

On ,both .grounds, Itherefore, the libel should be dismissed, with
COBtS.,
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fOi'f'cuit (lourt. E. D. Louiaiana. December, 1883.,1

1. CHARTER-PARTY-DltMURRAqB. ,
The woras "providing for demurrage for every day, day by day," in a

charter-party, are to be construed as running days, and not working days, and
all days are to be counted, including· rainy days, Sundays, and other holidays.

Lindsay.v.Ouaimano, 12 FED. REp. 503. 504, followed.
2. SAME.

The words" i:eather permitting," in the charter-party in this case, apply to
the time to be taken for unloading, and not to the time of the dete'ntion of the
vessel by the default of consignees.

Admiralty Appeal. ,
E. H. Farrar, for libelants,.
W. S. Benedict, for respondents., :
PARDEE, J. Libel for demurrage under charter.party, containing

this clause on the subject:
"It is agreed that the lay days for loading and discharging shall be 88 fol

lows, (if not sooner dispatched:) commencing from the time the vessel is
ready to receive or discharge ca:rgo; cargo to be delivered to the vessel in
quantity of not less than 15,000 feet per day, and to discharge as fast as the
vessel can deliver to company's lighters, weather permitting., And that for
each and every day's detention, by default of said party of the second
part, or agent, twenty-five dollars per day, day by day, shall be paid by said
party of the second part, orllgent, to t~e said party of the first par~, or agent."

The evidence shows that the cargo could have been discharged in
10 working days had ordinary dispatch been used. And this was ex
p,ressly agreed to, by the agent of consignees, It is also shown and
agreed that the lay clays commenced September 26th, and expired
October 27th, from which time the bark was detained by default of
the respondents. The only question remaining is whether, under the
contract, demurrage was to be paid for running days or only for work
ing days. It seems tome that the contract is perfectly plain : ,"And
that for each and every day's detention, 1ft • • twenty-five dol-
lars per day, day by day, shall -be paid." The vessel should have
been discharged October 27th.

As this court had occasion to say: in another case:
"All delays after that date were the result of the negligence of the

respondent,and whether it 'rained or shined,' was Sunday or week
day, he should pay demurrage for every day thereafter, until the ship
was discharged." Lindsay v, Oftsimano, 12 FED. REP. 504.

It seems that after the expiration of the lay days, and while de
murrage was running,the storms were so violent at intervals that the
bark was compelled to go to sea for safety, and this no less than six
times; and one time the bark was kept outside some 10 days. It

1Reported by Joseph P. Hornor, Esq" of< the New Orleans bar.
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does not appear that much of the time the bark was outside for safety
could or would have heen utilized for discharging; but the respond
ents urge that these da.ys should, at ~east,.be deducted fro~ the delay
for which demurrage is allowed. ThIs claIm, though plausIble at first
glance, cannot be allowed. under the contract. The ~ords "weather
permitting" apply to the tIme to be taken for unloadmg, and not to
the detention of the bark by the default of consignees. If the bark
had been discharged with dispatch when the stormy season came.on,
she could have sailed for smoother seas and safer ports. The rIsks
and losses she was compelled to meet to secure her safety will be
hardly compensated by the allowance she will get as demurrage dur-
ing that stormy season... .

A decree will be entered m favor of lIbelant for $2,650, bemg de
murrage for 106 days at $25 per day, with interest from December
24, 1881, with credit of $550 deposit, with interest from November
24, 1882, and for costs of both courts.

THE CITY OF LINCOLN.

(Oircuit Oourt, E. D. Louisiana. December, ~83.)

1. ApPEAL-BoND-PAnTIEs.
Where the appeal was taken and bond given before the decree below was

made final by the signature of the judge, and where all parties against whom
the decree below was rendered have not appealed nor severed, and where the
motion and order for appeal were not taken against any of the numerous libel
ants by name, and where no bond was given in favor of any other than one of
the libelants, and the judgment below in his favor was only for $40, not
sufticien;; to give jurisdiction to this court, the appeal will be dismissed.

.2. SAME-AMENDMENT OF PROCESS.
On appeal from district to circuit court defective process cannot be cured bv

amendment.

On Motion to Dismiss Appeal in Admiralty.
Richard De Gray, for libelants and appellees.
,Emmet D.Graig, for claimants anil appellants.
PARDE>E, J. The appeal bond in this· case is irregular and defect

ive, (1) because the appeal was taken and bond given .before the de
cree below was made final by the signature of the judge; (2) because
aU parties against whom,the decree below was rendered have not ap
pealed, nor have they severed~ (3) because the motion and order for
appeal were not taken against any of the numerous libelants by
~ame; (4) because no bond was-given in favor of any other libelant
aQd appellee than Daniel Kelly, and the judgment below in his fa
vor waEl only $40, not au amount sufficient to give appellate jurisdic

.tion.

1 Reported by Joseph P. Hornor, Esq., of the New Orleans bar.
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It may be said that the first three grounds are not sufficient to en
able the court to say that there is no appeal. There may be no rule
of the district court (although the custom is invariable) requiring de
crees to be signed by the judge; but see Betts, Adm. 98. The
steam-ship company may be the only real party interested in the de
cree below, to be determined by examining the record. No motion
for appeal may be necessary where notice is given and a proper bond
given.

The fourth and last ground, however, is too serious to be explained
away. I take it that the bond in the case is the real and only ap
peal process which in this case, at least, brings the case to this court.
The decree below was in favor of some 20 odd libelants by names, for
various sums. The appeal bond is in favor of Daniel Kelly and in
tervening libelants, without naming anyone. The rule is ~ell settled
that such appeal process is defective. It must name all the persons
which the appeal is intended to bring before the court; otherwise
there can be no decree for or against them. See Smith v. Clark, 12
How. 21; Deneale v. Stump 8 Pet. 526; Holliday v. Batson, 4 How.
645.

Suggestion has been made that the court can grant leave for ap
pellant to amend, but I do not know of any authority for the court to
make such order where the effeet would be to bring new parties be
fore the court. There is no sufficient bond in this case to bring the
parties here for the court to act upon them for any purpose.

The appeal will be dismissed.

'fHE (JITY OF BATON ROUGE.l

(Circuit OOU1't, E. D. Louisiana. December, 1883.)

JURIBDICTION-ADMmALTY.
An unexecuted contract of affreightment gives no lien in admiralty.
The Pacific, 1 Blatchf. 569, distinguished

Admiralty Appeat
Renr,lI C. Miller and Walter S. Finney, for libelant.
Charles B. Singleton and Richard H. Browne, for claimants.
PARDEE, J. Libel in rem to recover damages for the breach of a

contract made between libelant and the master of the steam-boat
City of Baton Rouge, to convey certain molasses from libelant's
plantation, in the parish of Iberville, to Bt. Louis, "it being agreed that
said molasses would be taken on board for conveyance to St. Louis
on or about January 25, 1883, the said steam-boat being on her down

1 Hcported by Joseph P. Hornor, Esq., of the New Orleans bar.
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trip from St.!Jouis wbensltid contract was made, and it being in
tendeg. by said contract that said molasses would be taken on board
said steam-boat on her return and up trip to St. Louis." The breach
allegeil. is "but neither on said appointed day nor at any time did
the said master call for, take on board, or convey said molasses as
he bad agreed to, but in all respects he failed to keep and carry into
effect said contract." The case has been heard on an exception to
the jnrisdiction, and the question is whether an unexecuted contract
of affreightment gives a lien. This question is well settled in the
p.egative. The Freeman v. Buckingham, 18 How. 188; Vande'Waterv.
Mills, 19 How. 82; and see The Lady Franklin, 8 Wall. 329; The
Keokuk, 9 Wall. 517; The Prince Leopold, 9 FED. REP. 333.

The learned proctor who brings the libel in this case relies entirely,
to Dlaintain the jurisdiction, on The Pacific, 1 Blatch£. 569. In re
gard to that~ase, it should be noticed that the maritime contract for
passage h~d been so far entered UP~)ll that thepl\.ssage money had
bee,n pai(J.; and one demand of the libel was for the return of the
money. It is yery probable that in just such.a case jurisdiction
would be maintained now. In our case no freight has been paid, nC}
goods delivered, nor the maritime cC)ntract in any sense entered upon
,by the ship.. The wholJil case is .that the master contracted. for the
ship thaot on the return trip the l;UQlasses should be shipped. There·
jlj no case that I am ~:ware of that. .gives a maritime lien for entire
breach o.~such a contra9t.

The exception will be maintained, and the libl:ll dismissed, with
costs in both courts.
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THE IMOGENE M. 'l'ERR1;.

(Di8triCt (J.ourt, D. New Je1'8ey. February 2, 18e4)

;4:68

"
1. ADMIRALTy-MARITIME LIEN-CAPTAINOll' VESSj!)L. . , ".'

The rule of law that the captain of a ves~el,has no lien upon It for 'his wages
is not applicable to a person who, though calling himself captain, neither con
tracts directly with the owners, nor has char,l{tl of freights and Ql.Qneys, but ,is,
except in name, an ordinary seaman.'

2. SAME-PLEADINGS-AMENDMENTS.
it is in the discretion of a court of admiralty to allow amendments In the

pleadings even with respect to matters of substance, by a party who, shows
merits.

In AdmiraIny. Libel in rem.
Bedle, Muirheid ~ McGee, for libelants.
E. A. Ransom, for respondent.
NIXON, J. In the above libel the libela.ut, with Bomeself-compla.

cency, describes himself as master of the ~loop Imogene M. Terry.
But courts of admiralty deal with things, and not with words. If the
proofs .show tha.t he is in fact an ordinary seaman, tinder the con
trol of ,the master, his calling himself the· captain ought not to hinder
him from invoking the seaman's remedyfodhecoUection ,of his wages.
It is well settled in the admiralty that the captain has no libel 'i~ rem
upon the vessel forhiswa,ges. The Orlef!,ns v.P~b~, 11 Pet.~75.

Two reasons are ordinarily assign~d for this: (1) Because the Jreightll
of the ship pass through hishandsi on which he has a lien fQr pay,
ment; (2) because-his contraQtforhireis-with the owners,and J).~ is
supposed to bargain with reference to thei,r personalresponsipility,
and not with an intention to look elsewhere for satisfaction. The
Grand Turk, 1 Paine, 73. The evidence shows that both these rea
sons failed in the present case. Cessante ratione legis, cessat ipsa lex.
The libelant was not hired by the owners, but by the master of the
Frank C. Barker. He earned no freights, and no money passed through
his hands from the earnings of the vessel. When the crew of the
Barker was made up by Capt. Raynor,he was employed with other
fishermen, and at the same rate of compensation, to-wit, $25 per
month, and three cents for every thousand fish caught. To canyon
the fishing operations, some of the men were placed on board the Bar
ker to aid in taking the fish, and others on two tenders, by which the
fish were transported from the vessel to the respondent's manufactory
on the shore. The libelant had charge of the tender Imogene M. Terry,
but was as much subject to the orders and the control of Capt. Ray
nor as if he had remained on board the Barker. The same attempt
was made to charge him with the cost of his grub, over three dollars
per week, that was sought to be imposed on the other men. There
was also a refusal to pay anything to him on account of the bonus
for fish caught, although the fact that Capt. Raynor went with anum·

-'-----------"------~~---~-,--
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ber of the crew to the owners on July 1st to receive payment on ac
count of the dues for fish then taken, and the additional fact that he
suggested that the number should be estimated, for convenience, at
500,000, show quite clearly that he did not understand when the men
were hired that they would be expected to wait until the end of the
season before any payment on account should be made.

The proctor of the libelant, at the hearing, asked leave to amend
the libel, in order to have the allegations harmonize with the proofs.
In admiralty practice there is not much limit to the discretion of the
court in this respect. In section 483 of Benedict's American Admi
ralty, it is said that "on proper cause shown omissions and deficien
cies in pleadings may be supplied, and errors and mistakes in prac
tice, in matters of substance as well as in form, may be corrected at
any stage of the proceedings, for the furtherance of justice. Where
merits clearly appear on the records, it is the settled practice in ad
miralty not to dismiss the libel, but to allow the party to assert his
rights in a new allegation. The whole subject rests entirely with the
discretion of the court, as well in relation to the relief to be granted
as to the terms on which it shall be granted. Amendments may be
made on application to the court at any time, as well after as before
decree, and at any time before the final decree new counts or arti·
cles may be added, and new and supplemental allegations may be
filed."

The libel may be' amended as proposed, and a decree entered in
favor of the libelant. If necessary, a reference will be ordered to as
certain the amount of monthly wages and bonus due to the libelant
to the date of the order given by the captain upon the owners for the
payment of the sum due.
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POLLOK and others v. LOUCHHEIM and others.

(Circuvt court, N. D. IZlinois. November 21, 1883.)

i6lS

JURISDfCTION OF CIRCUIT COURT-RIGHT OF REMOVAL-SEPARATE OONTROVERSY.
One of several attaching creditors joined the others as defendants in a suit

to set aside certain judgments obtained against the debtor by confession. Held,
that they were necessary parties to the controYersy between the plaintiff and
his debtor; and that, as they were citizens of the same state with the debtor,
the cause could not be removed to the United States court.

In Equity.
Flower, Remy ct ttregory, tor complamants.
Mr. Shehan and L. Schissler, for defendants.
DRUMMOND, J. On the twenty-seventh day of September last Louoh

heim was a merchant, engaged in business in Galena, in this state,
and about that time three several judgments were rendered by con
fession in the oircuit court of Jo Daviess county against him, in favor
of different parties, amounting altogether to a little more than $15,
000, upon which executions issued and were levied by the sheriff
upon a stock of goods in his possession. Shortly after this had taken
place various creditors of Louchheim, including these plaintiffs, sued
out attachments from the same court, which were also levied upon
the same property by the sheriff, and thereupon the plaintiffs nled a
bill in the same oourt against Louchheim, the sheriff, and the various
creditors who had sued out the attachments. The bill alleged an in
debtedness to them on the part of Louchheim, for which their attach
ment had issued, and declared that the judgments confessed by
Louchheim were in whole or in part fraudulent as against the plain
tiffs, and asked that a receiver should be appointed and the property
sold, and the proceeds distributed in aocordance with the equities of
the parties. The plaintiffs in the bill were and are oitizens of Wis
cOllsin, the defendants are all citizens of Illinois except two, who are
alleged to be oitizens of New York. The bill was filed on the six
teenth of October, and an injunction issued in conformity with a
prayer to that effect contained in the bill. On the twenty-fifth of
Octoher last the plaintiffs made application, under the act of 1875,
for the removal of the oase from the circuit court of J 0 Daviess county
to this court, which application, it is admitted, was refused by the
court, and the plaintiffs now ask leave of this court to file a transcript
and docket the case, on the ground that it was properly removable
from the state court.

'I'he principal objection made to this application is that the at
taching creditors, who have been made defendants, are only nominal
defendants, but are really plaintiffs, when they come to be arranged
according to the principle laid down by the supreme oourt in The Re
moval Oases, 100 U. S. 457, on opposite sides of what is the real con
troversy in this case, without regard to the position they occupy in

v.19,no.7-30
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the pleading as plaintiffs or defendantsj and it is insisted that when
80 arranged the interests of the attaching creditors and of the plain
tiffs in this bill are identical, and that, as some of them are citizens
of the same state as the plaintiffs in the suits, upon which judgments
by confession were entered, but who are defendants to this bill, con
sequently this court has no jurisdiction of the case. It is manifest,
if this court takes jurisdiction of the suit, all the attachment suits
brought by the various parties against Louchheim must necessarily
come into this court for adjudication if the purpose .of the bill is to
be accomplished. The bill is not filed simply to remove the obsta
cles in the way of the prosecution of the attachment suits and the
collection of judgments, which may be obtained therein, caused by
the other judgments heretofore mentioned, rendered upon confession,
but to take possession and dispose of all the property covered by the
various executions and attachments already referred to. It is impor
tant, therefore, to ascertain whether this position of the defendants is
well taken. The only allegation in the pleadings bearing upon this
part of the case, and which is contained in the bill, is "that as to
whether the respeotive sums for which said attachments issued are
l1etually owing by the said Abram J. Louchheim to the above-men
tioned firms, or as to whether the same, or any part thereof is now
past due, your orators have no information, and make them defend
ants hereto for th.e purpose of determining such facts and of ascer
taining whether or not they have liens prior to or equal with the lien
of the attachment issued in favor 0f your orator, and for the purpose
of determining and settling in this suit their respective rights and
interests j" and in the prayer for relief, the bill requests "that the
attachment creditors hereinbefore named, and each of them, be re
quired to estQ,blish and show what, if anything, is due to them upon
their claims against the said .Abram J. LOllchheim, and thena
ture and extent of their respective liens, if any they have." It is
manifest, therefore, that in order to accomplish the object of the bill
it was indispensable that the attachment creditors should be made
parties; and the real question is whether, as the .record now stands,
they are really plaintiffs or defendants. It may be assumed from the
allegations of the bill, if the judgments entered by confession are held
to be valid, there will be litt1e or nothing left for the attaching cred
itors, including the plaintiffs to tpis bill. It is not stated that the
bill is filed as well for the benefit o~ the plaintiffs named therein as
of. the other attachingcreditots, uor is it. stated that any application
was made to the latter to join these plaintiffs ip the prosecution of
the present billj and so far as it.JIlow appears, if the plaintiffs shall
prove the allegations of their bill and get rid in whole or in part of
the judgments entered by confesflion, the resolt would operate for the
benefit of the attaching creditors as. well as of the plaintiffs to the
bill, unless some special equity should be obtained by the plaintiffs,
from the fact that they alone of the creditors have proceeded in chan-
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cery for the purpose of removing the claims ml\-de'under the judg.
ments rendered by confession. It will be observed that the bill does
hot really make any controversy between these plaintiffs and the at
taching creditors. It does not 4eny that the debts on which the at
tachments were issued were bona fide and properly enforceable at law.
The bill simply alleges that the plaintiffs had no information as to
whether the debts are owing or past due, and states that they are
made parties for the purpose of ascertaining these facts; neither does
it allege any priority of lien on the part of the plaintiffs over the at
taching creditors, but says one of the objects of making them par
ties is to ascertain whether their liens are prior or equal to that of
the plaintiffs. I think the case would have appeared much stronger
in favor of the jurisdiction of this court if it had been stated that ap
plication had been made to these attaching creditors and they had
declined to take part in these equitable proceedings instituted by the
plaintiffs. It may be that they will insist, as for aught that I can
see they may have the right to do, that they shall be made parties with
tha plaintiffs in the prosecution of this bill in equity, sharing with
them in the labor and expense of the litigation. They would then
be co-plaintiffs, and some of them would be citizens of Illinois, and
therefore, citizens of the same state as some of the defendants.

As has been already stated, the allegations of the bill seem to re
quire the settlement of any controversies which may exist between
.the a,ttaohing creditors and Lonchheim. It desires the court to de
termine the amonnt of the debts, wheth.er due, and the nature of the
lien against the property. The substantial result of this is to decide
all controversies between the attaching creditors and the principal
~ebtor. There are here, therefore, nine suits at law between plain
tiffs, all of whom, except the plaintiffs in this bill, are citizens of Illi.
nois,against,a defendant who is also a citizen of Illinois. The plain
tiffs in this, bill allege that they do not know what are the facts as to
these claims; but the parties to those attachment suits do know, and
have· the right to insist, that they should be ascertained, if contro
verted, by a jury, because they are suits at law; and can the plain
tiffs in this case deprive them of that right by filing this bill? As
the case now stands, therefore, I cannot say that it clearly appears
that the right of removal exists, but as the litigation has only just
commenced, and this cause is not ready for trial, it may be that be
fore the plaintiffs shall have lost the right to remove the csse its
status may change so as to present the question in a. different phase.

On the record now there seems to be no substantial controversy
between the plaintiffs a:Qd the attaching creditors, and for aught that
appears. the latter may have been made parties simply for the pur'
pose ofgiving jurisdiction to this court, as it seems olear that if the
plaintiffs shall obtain a decree upon their bill it will inure as well to
the benefit of the attaching creditors as to the· plaintiffs.

It should. be stated that the frame of the bill and the question of
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removal are to be applied to the first clause of the second sectIon of
the act of 1875, and not to the second clause, where there is a con
troversy existing between some of the parties, citizens of different
states, which can be fully determined, as between them, irrespective of
other parties and other controversies in the case.

FLAGLER ENGRAVING MACHINE Co. 'V. ~'LAGLER and others. ('two
Cases. )

(Ci1'cuit Oourt, D. Massachusetts. February 21, 1884.

1. JOINT STOCK COMPANy-FRAUD OF DIRECTORs-By WHOM SUIT TO BE BROUGHT.
Where the organizers of a joint stock company put in as a part of the capi

tal stock certain patent rights, and by fraudulent puffing induced others to pur.
chaSe the stock at factitious rates, held, that whether the purchasers could set
aside the sales or not, they were not entitled to gain control of the company
and pursue their remedy against the fraudulent directors in the corporate name.

2. MAsTER'S FINDIl'G AFFIRMED.

In Equity.
Ball, Storey ~Tower, for complainant.
N. B. Bryant and J. M. Baker, for defendants.
LOWELL, J. These suits in equity come up upon the report of Mr.

Merwin, as special master. Both are brought by the Flagler En
graving Machin,e Company, a. corporation establi~hed under the laws
of Connecticut, but having its business in Boston, against the same
defendants. In the second, and more important, case, the company
complain that the defendants, Flagler, Bartlett, and Chaffee, in Jan
uary, 1880, conspired together to form, and did form, the plaintiff
corporation, with a capital of $300,000, divided into 3,000 shares
of the par value of $100 each, and put into the company as its cap
ital stock certain rights and interests under letters patent of the
United States, numbered 174,715, and 191,821, of inconsiderable
value, very much less than $300,000; that of the 3,000 shares,
Flagler received 1,425, and each of the other defendants 663; that
the defendants were duly elected directors of the company, and that
Flagler was elected president, Bartlett secretary, and Chaffee treas
urer; that afterwards the defendants voted to authorize Flagler, as
president, to convey to A.S. Sullivan, of New York, as trustee for a
corporation called the New York & London Metal, Wood & Stone
Working Company, all the patent rights and interests of the com
,lainants, and that they were conveyed accordingly, so that the com
plainants eannot tender the reapondents a reconveyance of those
rights and interests; that the complainants are not bound by the
fraudulent acts of the defendants, and are unwilling to accept the
patent rights in payment for the shares of capital stockis8ued to the
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defendants. and demand the par value of the shares in money, less
the value, if any, of the patent rights.

The case has been argued upon several issues besides that raised
by the bill, which is that the defendants are bound to' pay the par
value of their shares in money. The facts, as found by the master,
are that Flagler owned an exclusive license for the United States to
use the inventions of one Atchison, described in the patents referred
to, for working on metals. He likewise owned foreign, patents for
the same inventions in Great Britain, Canada, France, Germany,
Italy, and Belgium, and the right to obtain patents in all other for
eign countries. One Benyon, of Boston, and a corporation in Chi
cago, owned, respectively, the exclusive rights for the United States
to use the invention in working wood and stone. The value of ~he right
for wood working is estimated, by the person best informed upon the
subject, at about $20,000; the right to work upon metals and upon
stone are of some value, but the master cannot estimate the former,
and thtl evidence gives none of the latter; but they are,probably, to"
gether, of less value than $20,000. In January, 1880, Flagler gave
the other defendants to understand that the machine would do much
more important and complicated work than it could really perform.
He showed them a watch which he said was engraved by the mao
chine, but which was, in truth, made by hand. The machine would
only do frost work, or "matting," which was, comparatively speaking,
of little value to the trade. One firm had paid a royalty of about
$275 a year to the inventor, Atchison, for three years, for the use of
one machine, but the fashion had changed, and they had not renewed
their contract after 1878. The master finds that the defendants
Bartlett and Chaffee were deceived by Flagler, and honestly believed
that the patent right might be made to earn a fair income on $300,
000.· The three defendants organized a corporation under the laws
of Connecticut, and put the patent rights in as the capital. They
gave 250 shares to the company itself, as "treasury stock," and kept
the remainderj 80'S alleged in the bill. The:master finds that the law
of Connecticut, at that time, permitted property to be used as the
capital of a corporation. The defendants, acting for the company,
employed a broker to sell the treasury stock, arid published advertise
ments in which the value of the patent was. set forth in· the most
glowing terms; and some positively false and fraudulent statements
were made in these advertisements, with the assent of all the defendants.
By these mea-ns a great demand for the shaI:es was created; and they
were all sold in a few days. It is plain, I think, and I do not under
stand it to be questioned, that every person concerned understood
t)1atthe patent was the capital, and that the nominal valne'of$300,~

000 was merely arbitrary.. Indeed, the advertisements represent it
as much too small a valuation. No one says that he understood
$300,000 had been paid for the property. The sales were made upon
the representations of what the machine would accomplish, and of
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the demand for machines by jewelers and others; and the prices at
which the shares were taken varied from $100 to $300, and even
more, in which the nominal capital of the company was simply the
point of departure. The money received for these 250 shares was
put into the treasury of the company. The defendants, as directors
of the company, passed a vote in February, while the sales of treas
ury·stock were going on, to sell· 300 shares more, and pay the pro
ceeds to Flaglerfor his rights in foreign countries. About 195 shares
.were.:sold, and from this source the defend~nts received the only
money which came to them at any time. 'These shares were con
tributedby the defendants, and the proceeds were divided among
them in proportion to their several holdings of shares. The money
passed through the hands of the treasurer of the company. The de
fendants gave the shares to the company and took back the proceeds
at the .same time, but left with the company, or subject to its order,
the patents and patent rights for foreign countries. Theoccasion
'for passing a vote to authorize the sales of shares appears to have
been that there was some agreement not to sell shares without the
consent of the company. The defendants then gave the company
the foreign interests in exchange for a permission to sell some of their
own shares.

From this statement of facts it appears that certain persons were
probably induced to buy stock by false and fraudulent representa
tions; and for this wrong I do not doubt that there is a remedy. But
I cannot see how the company itself can work out' the remedy. There
was no contract tbat the defendants should pay for their shares in
money, and no such contract can be set up by estoppel, because no
one ever supposed that they had made any such; nor is it true, 110r
did anyone suppose, that they warranted the property to be worth its
nominal estimated value. The actual fraud was not in fixing the
capital stock at a certain sum, but in puffing the property afterwards;
and the persons who suffered were those who were induced to buy
shares in the market. The shares were not subscribed for at par,
but bought. The purchasers, some or all of them, may have a right
to set aside the sales,: and to recover their money of the company or
the defendants, or both, but they are necessary parties to the suit or
suits, and they cannot, by obtaining control of the company, set up
an artificial case and recover through the company what is really
their own loss, from which the company itself was enriched. This
is the view which the ml;l.ster takes of the ~ase, and I concur in it.

In the other suit, the company assuming that it was legally organ
ized and is to continue its corporate existence, asks an account from
the defendants, its former officers,of the money paid into the treas
ury for the 250 shares of "treasury stock." The master finds that
this sum was $32,130. The plaintiffs insist that it was a larger
sum; but I cannot find that the master has made a mistake in this
respect. When the present managers obtained control of the com·
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pary, the money turned over tothetn was between $5,000 and
$6,000. The remainderhlldJeen paid o~t. The principal items of
payment are connected with the New York company. The defendants,
encouraged by their extraorainary succ~ss insclling shares in Boston,
determined to set up a companyin New York, and, in addition to the:
patent rights which they already owned, to procure a transfer to the
New York company of the right to use the patented invention in
working wood and stone, which were owned by other perRons. The
several parties were to take the stock in the New York company in
certain proportions. A company was organized under the law of
Connecticut, and established in New York, and rooms were fitted up
there in which the machine was ex.hibited in its operation upon wood
and stone. Few buyers of stock were found, alid' the enterprise has,
not proved successful. The plaintiff company advanced to the New
York c0mpany the money necessary to fit up the rooms and do the
other things supposed to be necessary for the successful launching
of the new corporation. The master finds that this is a debt against
the New York company, and that the loan was justifiable.. This;de
ci8ion I understand to rest upon the assumption, which is necessary
in this case, that the plaintiff corporation is not to be dissolved, tiut
has an existence as a company engaged: in dealing with certain pat.
ent rights. From this point of view, the master considers that ,the
company had reason to expect a return and repayment of the money
expended in aid' of the New York company. I affirm this finding.
I note that all, or nearly all" the shareholders appear to have known'
of this enterprise, and that no one objected toit.'
.. I disallow, ,as against the treasurer, Mr. Ohaffee, and the defend.
ant Flagler, a Bum negligently paid by the former to the latter, for
machines already once paid' for, $750. I disallow one-haM- of the·
charges for advertising, because a considerable part of the sales were
for the benefit of the defendants, as 1 have shown; ,. I disa,llow one·
half of the $500 paid to Mandell, because I think so much' of it was.
paid for a certificate of value which was exaggerated,'and only the
other half for work, done. In other respects, the report of the master
is confirmed. .

SAME v. SAME.

(Oil'CUlt (foure. n: Massachusetts. February 15, 1884.) .

1. EQUITYPLEADTNG-REY,EVANCY OF AVERMENTS. " .;.
A stockholder of the Credit Mobilier brought suit In bel1a1f .of himsetfand

others against Thomas C, Durant and others. trust~es, to enforce th~ trust, aud
set forth in his bill a decree formel'ii rendered' in' a-different eoul't.dec1aring
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certain shares nominally held by Durant to be in fact the property of the stock
holders of the Credit Mobilier and appointing the plaintiff in the present case
receiver of all moneys due from Durant to the stockholders. Held, that. the
averment of the plaintiff's appointment as receiver was relevant as tending to
show the disposition to be made in the final decree of the moneys for which
the defendants may be held accountable.

2. SURVIVAL OF LIABILITY FOR BREACH OF TRUST-.JOINDER OF DEEENDANTS.
The personal representatives of a deceased trustee are liable to the extent of

their assets for breaches of trust committed in his life-lime; and in case of a
joint breach of trust the representatives of a deceased trustee may be joined
with the survivors as defendants.

3. ABSElNCE OF PAnTIES BEYOND THE JURISDICTION OF THE COURT-WHEN RE
LIEF wn,L BE GRANTED.

When effectual relief can be given against the parties actually appearing, the
courts of the United Statcs will not dismiss a bill because of the absence of
other parties whose appearance would be required if they were within the ju
risdiction of the conrt.

4. SAME-JOINT BREACH OF TRUST.
. Such relief can be given a~ainst one of several trustees jointly implicated in

a breach of trust, since their liability i"l several as well as joint.
5. POWERS OF RECEIVER LIMITED TO THE JURISDICTION WHERE ApPOINTED.

A receiver appointed in one jurisdiction to take charge of a fund cannot sue
in another in his own name, though expressly authorized by the decree to main
tain actions in his own name.

In Equity.
Elias Merwin, for complamam.
S. Bartlett and R. D. Smith, for defendants.
Before LOWELL and NELSON, JJ.
NELSON, J. These suits, arising out of the same transactions, and

between the same parties, may conveniently be considered together.
In the first case, the plaintiff brings his bill "as he is commissioner
under the decree of the supreme court of Rhode Island, in a suit iu
equity pending in said court, wherein the said Rowland Hazard and
others are complainants and Thomas C. Durant and others are de
fendants," and "in behalf of himself and all others who were stock
holders in the Credit Mobilier of America, on the fifteenth day of
JulY,1tl67."

The allegations of the bill, filed December 7, 1882, are in substance
as follows: On the sixteenth of August, 1867, a contract was made
between the Union Pacific Railroad Company and Oakes Ames,
whereby Ames undertook to build and equip certain portions of the
railroad and telegraph lines of the company, in which agreement were
set forth the terms upon which the building and equipment were to
be undertaken, the extent and character of the work to be done, and
the times and amounts of payment to be made by the company for
its performance. On the fifteenth of October, 1867, an agreement in
writing was made between Oakes Ames, party of the first part, Thomas
C. Durant and six other persons, named as trustees, parties of thE"
second part, and the Credit Mobilier of America, party of the third
part, by which the construction contract between Ames and the Union
Pacific Railroad Company was assigned to the trustees, parties of the
second part, upon the trusts and conditions that the trustees should
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perform all the terms and conditions of the construction contract
which were to have been performed by Ames, and that the avails and
proceeds of the contract, after certain deductions for expenses, should
be held by the trustees for the use and benefit of the several persons
owning and holding shares in the capital stock of the Credit Mobilier
of America, and for the use and benefit of the assignees of such
holders who might comply with the provisions of the agreement. On
the third of July, 1868, the first agreement was so far changed and
modified by a new agreement executed by all the parties, that the
trusts in favor of the stockholders and the assignees of stockholders
were transferred to and vested in the persons specified in the instru
ment, who constituted all the stockholders of the Credit Mobilier.
The plaintiff, at the date of the trust agreement, was and has since
continued to be, a stockholder in the Credit Mobilier. and bas com
plied with all the provisions of the agreement. The bill also sets
forth the proceedings and decree in the Rhode Island suit, as is more
fully stated later on. The bill alleges that in the execution of the
trusts thus created, money and securities to a large amount came into
the hands of the original trustees, or their successors, a portion of
which has been divided among the stockholders, but the residue,
alleged to amount to many millions of dollars, the trustees have failed
and refused to account for and distribute; and, also, that the trustees
have been guilty of willful negligence and misconduct in the manage
ment of the trusts. The prayer of the bill is for an account and for
other reli"f.

In the second suit, the plaintiff proceeds alone in his capacity as
commissioner appointed in the Rhode Island suit. The bill sets
forth the construction 'contract between Oakes Ames and the Pacific
Railroad Company, the agreement by which it was assigned to the
trustees for the benefit of the Credit Mobilier stockholders, the later
modifying agreement, the acceptance of the trusts by the trustees,
the receipt by them of money and securities to a large amount for
which they are accountable under the trust agreement, and their re
fusal to account. The bill further states that in August, 1868, Isaac
P. Hazard and others, as stockholders in the Credit Mobilier and
beneficiaries under the trust agreement, brought a suit in equity
against the trustees and others in the s~preme court of the state of
Rhode Island; that process was issued and served upon Durant,
Oliver Ames, John Duff, and some of the other defendants, who were
found within the jurisdiction, and that they appeared in the suit;
and, npon the decease of Ames and Duff, their executors were made
parties, and duly cited to appear; that on the twenty-second of the

. same month an injunction was issued in the suit enjoining Dllrant
from receiving or disposing of any dividends then declared or which
should be thereafter declared, on 5,658 shares of the capital stock of .
the Credit Mobilier standing in his name; and that on the same day
the injunction was served on Dura.nt, Ames, and Duff, and the other
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trustees; that the trustees, in violation of the injunction and con
spiring with Durant to deprive the stockholders of the benefit of the
injunction and of the dividends and profits on the shares, in Janu
ary, 1869, and again in February, 1870, transferred and delivered to
Durant certain shares anil income bonds of the Union Pacific Rail
road Company, being dividends on the 5,658, shares of Credit Mobi
lier stock; that by the final decree entered in the cause December 2,
1882, against Durant alone, it was"adjudged and decreed, in accord
ance with the allegations of the hill" that the 5,658 shares standing
in the name of Durant, as nominal owner, in fact belonged to the
stockholders nf the Credit Mobilier, and should inure to tbeir bene
fit; and that Durant should, 'within 30 ,days· from that date, transfer
and deliver the shares and all dividends received by him thereon to
the plaintiff and one Henry Martin; or either of them, as special
commissioners, for the ·benefit of the Credit Mobilier stockholders;
and that the oommissioners should jointly and severally ha.vepower
to take measures forthwith,: by suit in their own name Or otherwise,
to enforce the transfer· and delivery' of the shares and dividends ; and
that Durant was. accountable for and should pay for the benefit of
the complainants in the suit, and the other beneficiaries under the
trust: agxeement,the sum of $16;071,659.97, within 90 days.from
the date, of the decree. The bill further averred that Durant had
disposed of the dividends and was insolvent. The prayer of the bill
was far a.n account of all the profits r~ceived by the trustees under
the trust agreement, and of the dividends paid over to Dl)rant, and
for such orders 'and decrees as should benec6s11a.ry to carry into
effect the Rhode. Island decree. The defendants in each case are
three of the original trustees, the executors of others who have de
ceased, three persons substituted jn,the place of deceased trustee/'l,
and the .CreditMobilier of America, alleged to be a corporation
created under the laws of the state of Pennsylvania. In each case
the plaintiff prays for procest> against those of the defendants who
are citizens of this state, and that those residing out of the state
may be cited to appear. Those residing out of the state were not
served with,process, and did not appear. The executors of Oliver
Ames, an original trustee, who died in ] 877, the executors of John
Duff, who died in 1881, appointed in March, 1868, in place of an
original trustee, Frederick L. Ames and F. Gordon Dexter, appointed
in place of deceased trnstees, the only defendants who were citizens
of Massachusetts, appeared and filed demurrers, upon ~hich the
cases were heard.

An objection is taken in the first suit that the plaintiff's bill is
brought in two capacities-one as commissioner under the Rhode
Island decree, and the other in his individual capacity in behalf of'
himself and the other stockholders. But we think the bill is suscep
tible of a different construction. That the plaintiff can sue as a stock
holder in behalf of all cannot admit of que~tion. By the decree in
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the Rh~de Island suit, which up()n its face seems' to be valid as be
tween Durant and the other stockholders, it has been finally determined
that the 5,658 shares standing in Durant's n!l.me as nominal owner,
and all dividends accruing thereon, in fact belong to the other stock
holders. Itwas therefore proper that this should be made to appear
to the 'court, so that in the distribution of the avails of this suit the
proportion pertaining to the shares should not be paid over to Durant
as owner; but should either go to the plaintiff, as commissioneroue
ceiver appointed to receive them by a court of competent jurisdiction,
orinsoine other form, to be 'settled in the final decree, should inure
for the benefit of the stockholders. C()llsidered in this view, the aver
ments of the bill relative to the plaintiff's appointment as commis
sioner are pertinent and material. '
, Another objection is that the executors of the deceased trustees are
not accountable for breaches of the trust committed by their testators
in their life-time. But that the executors are liable in such- cases to
the extent of the assets in their hands, is clear upon all the authori
ties. In Hill, Trust. 520, the rule is stated to be this:

"The executor oradministrator of a deceased trustee is liable to the extent
of the assets for a breach of trust committed by the testator or intestate in
his life-time; and this liability may be enforced by suit. And when there
are several co-trustees, who have been all implicated in a breach ,of trust. the
representatives of those dying firs,t will be liable to the same extent jointly
with the surviving trustees, or t,heir representatives if dead." '

In 2 Perry, Trusts, § 877, the rule is thus expressed:
'''fhe representatives of a deceased po-trustee are liable to the extent of as

sets received by them, for a breach of trust committed in his life-time. and
they may all be joined that th,eir relative rights may be ascertained in the
suit."

'1'here is nothing in the bill to show that the securities alleged to
have come into the hands of the trustees cannot be transferred by
the defendants before the court. Whether if this were otherwise it
would afford an excuse to thedefendanis for not accounting for the
securities, is not a question which it is necessary now to consider•.

Another ground of demurrer in the first suit, assigned ore tenus at
the argument, is that the suit cannot be maintained, or a. decree of
the character sought be made against the defendants who have ap
peared, until all the other existing trustees sball also have appeared
and submitted to the jurisdiction. Section 737 of the Revised Stat
utes-a re-enactment of the first section of the act of February 28,
1839 (5 St. 321)-is as follows:

"'Vhen there are several defendants in any suit at law or in equity, and
one or more of them areneither inhabitants of nor found within the district
in which the suit is bron~ht and do not voluntarily appear. the court may en
tertain jurisdiction. and.proceed to the trial and adjUdication of thesuit be
tween the parties who are properly before it; 'but the judgment or decree
rendered therein shall not conclude or prejudice other parties not regUlarly
served With process nor voluntarily appearing to,answer; and the no\\-jQindor~

--------_._--- ----------------
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of parties who are not inhabitants of nor found within the district. as afore
said. shall not constitute matter of abatement or objection to the suit."

The effect of this statute and of the forty-seventh equity rule, made
to regulate the practice of the court under it, has received the con
struction of the supreme court. The rule now well settled by the de
cisions is this: When there are parties who cannot be subjected to
the jurisdiction of the court, whose interest in the sUbject-matter
of the suit and in the relief sought are so bound up with the other
parties that their presence is an absolute necessity, without which the
conrt cannot proceed and make an effectual decree, the suit will not
be maintained; but when an effectual decree can be made between
the parties aotually before the oourt, it will entertain the suit and
proceed to administer suoh relief as may be in its power, although
there may be absent parties, whose presence the court would require,
if within its jurisdiction. Shields v. Barron, 17 How. 130; Barney v.
Baltimore Oity, 6 Wall. 280; Kendig v. Dean, 97 U. S. 423; Goodman
v. Niblack, 102 U. S. 556; Story, Eq. PI. §§ 78, 79.

Taking the narrative of the bill to be true, as we are bound to do·
by the demurrer, the trustees, acting jointly, have received many
millions of dollars in money and securities, the property of the stock
holders, which they still retain, and refuse to account for under the
trust agreement; and they have also been jointly guilty of gross neg
ligence and misconduct in the management of the trusts, from which
the stockholders have suffered loss. Can the co-trustees relieve
themselves from all liability in such a case by simply taking up their
residences in different states? W~ think not. By the familiar rules
of the law, the liability of co-trustees, who have joined in a breach
of the trust, is several as well as joint. If they are jointly implicated
in the brea~h, they may be properly joined by the cestui que trust in a
suit to enforce their liability, and he may have a decree against them
jointly; but he may take out execution against anyone of them sep
arately, as each is liable for the whole amount. If anyone of them
is compelled to pay the whole, he may have contribution from the
others who are implicated with him. Undoubtedly difficulties may
arise in adjusting the equities between thf\ co-trustees, where all of
them are not before the court, but the inconvenience springs from
their own wrongful acts, and should be suffered by them, and not by
the cestui que trust. Palmer v. Stevens, 100 Mass. 461 j Hill, Trust.
520; 2 Perry, Trusts, § 848.

We therefore hold, upon the case stated in the bill in the first suit,
that this court can render an effectual decree against the defendants
who have appeared, and has jurisdiction to entertain the suit against
them in the absence of the other trustees, who cannot be served with
process.

In the second suit, the plaintiff sues alone in his oapacity as com
missioner. He does not now ask to maintain the bill for any other
purpose than to compel tge trustees to account for the dividends on
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the 5,658 shares paid to Durant after the service of the injunction.
His position is that the dividends were charged in the hands of the
trustees with a trust in favor of the stockholders, who where the
equitable owners of the shares; and, as the trustees paid them to
Durant, with notice of the equitable title, and with the purpose of
preventing them from coming to the stockholders, they should be held
accountable for them to him as the person officially authorized by the
Rhode Island court to collect and receive them. Whether, under
such circumstances, a suit for the dividends by the stockholders could
be sustained against the trustees, it is not necessary to inquire. The
plaintiff bas no interest in them derived by assignment 'from the
stockholders, and no transfer of the shares has ever been made to
him by Durant. His claim· rests solely upon his appointment as
commissioner. Although called a commissioner in the decree, it is
evident that his powers and duties are solely those of a receiver, and
he must be treated in that capacity alone.

It was decided in the case of Booth v. Clark, 17 How. 322, a de
cision binding in this court; that a receiver appointed by a court of
chancery, being a mere officer and servant of the court appointing
him, and having no title to the fund by assi~nment or conveyance,
or other lien or interest than that derived from his appointment, can
not, in his own name, maintain a suit in another jurisdiction to re
cover the fund, even when expressly authorized by the decree appoint
ing him to bring suits in his own name. This of itself is a fatal ob
jection to the second suit, and makes it unnecessary for us to consider
the other objections which have been made to the bill.

In the first suit the demurrers are overruled, and in the second
the demurrers are sustained.

DAVIS v. DUNCAN, Receiver, and another.1

(Circuit Oowrt. S. D. Mississippi• . 1884.1

1. RECEIVER-LIABILITY FOR TORTS OF EMPLOYES.
A reeeiver is not personally liable for the torts of. his employes; it is only

.when he commits the wrong Mmself that he is personally liable.
2. SAME-AcTION-PROCEEDING IN REM.

Proceedings ltgainst a receiver for the torts of his employlS, is in the na
ture of a proceeding in rem, and renders the property held by him as receiver
liable in compensation for such injuries.

S. SAME-RAILROAD COMPANY.
A railroad company is not liable for injuries inflicted by a receiver or his

servants while its.property was in the possession of a receiver, and when it WitS
out of the posseSSIon of the property and had no control over it.

4. SAME-DISCHARGE OF RECEIVER-DISPOSITION OF FUNDS.
After entering an order discharging a receiver, and directing: him to turn

over the property in his hands to the defendant corporation,.and which or-

lReported by B. B. Boone, Esq., of tbe Mobile. Alabama, bal.
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der was' complted with by the receiver, the court cannot" after' the adjourll.
ment of the term at which the order was made and entered of record, in any
way alter, change, modify, or expand the decree discharging the recdver, and
again obtain jurisdiction over the property and funds which it had by its de
cree ordered the receiver to turn over to the corporatio~.

6. SAME....,.,PRESIDENT OF CORPORATION ACTING AS RECEIVER.
The fact that the receiver was also the president of the corporation can make

no difference. It is the corporation that holdS the property and not the presi
dent; he is only the olticial agent oftlIe corporation.

6. SAME-CLAIMS FOR PERSI)NALINJURIEB-PAYMENT.
If. the decree discharging the receiver, and IlDder which the propertY' was

turned over to the railway company, had provided that It should be subject to
the satisfaction of all claims, whether for personal injuries committed by
the employes of the receiver or for other qlaims, arising while the property Wall
under his control, and whether the receiver was discharged or not, the court,
as a court of equity, would provide for'a proper adjustment and payment of
such claims, as such a provision would have been a retention of jurisdiction of
the cause to that extent.

1. SAME-DEFENSE OF HECEIVER-How PLEADED.
Although permist ion has been grantf. d by a court to sue its receiver, the right

of the receiver to set up any defense he may have is reserved; and this can be
done by plea"answer, or demurrer.

Demurrer to Bill.
L. T. Bradshaw and L. Brame, for complainant.
E. L. Russell, B. B. Boone, and Frank Johnson, for defendants.
HILL~ J. The question for decision in this cause arises upon de-

fendants' demurrer to complainant's bill. . The bill in substance
i:ltates and charges that defendant Duncan, in a suit in equity pend
ing in this court, was duly appointed a receiver of the Mobile and
Ohio railroad, and the propArty belonging to said company; that, act
ing as such, he was, on the nineteenth day of January, 1883, engaged
by his agents,servants, and employes as a common carrier of pas
sengers for hire over said road; that complainant was a passenger
on one of the trains, having paid his fare to the town of West Point,
on said road; that the night was dark when the train arrived at that
place, and there were no lights to enable passengers to see in getting
off the train; that while attempting to get off the train, without any
signal, the train made a sudden start, which caused a jerk, by which
he was suddenly thrown against the platform, and his thigh bone was
broken, and other injuries were inflicted upon his person, and from
which he has suffered much pain of body and mind, and has been at
great expense in beiJ::ig cured of these injuries, some of which he fears
may attend him through life; and that in consequence of these inju
ries he has been unable to attend to his business affairs, and has
thereby been ruined in fortune, and has suffered damage to the sum
of $15,000 by reason of the negligent and wrongful acts of the con
ductor, engineer, and employes of said Duncan, and for which he
claims damages in the said sum of $15,000. The bill further charges
that on the tenth day of February, 1883, in the matter of said receiv
ership,a decree was made and entered in this court, approving and
confirming all the accounts and dealings of said Duncan, and accept
ing his resignation and discharging him as receiver, upon condition
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that he' shoultl prOduce and file, in this court, the acquittance and re...
ceipt of said Mobile & Ohio Railroad Company in full settlement, as
set forth in said decree, but that he has not done so, as complainant
is informed and believes, and charges that said resignation has not
been accepted and said receiver discharged. That said Duncan, in.
applying for his discharge, led the court to believe. that all matters.
exoeptdpending suits, by and against him as receiver, had been set~

tled,and that,tbeteforidt was unnecessary to continue said receiver
shipexoept for the purposes of pending suits or actions, and that said
DU:tlcanmust beheld chargeable with knowledge of his, complain
ant's said injuries, and his right to compensation out, of the .property
and assets in his hands as Buch'receiver, and that he did not bring no
tice of the same to the court when said order of discharge was made"
and that complainant had no' notice. of the .proposed surrender of said
receivership, and never did have notice of said proceedings until
shortly before the filing of thisbill,on the twenty-eighth of Decem,,:
ber, 1883, and insists that he ought not to be affected by the same~

The bill further alleges that said Duncan was the president of said
Mobile & Ohio Railroad Company, and one of its directors, at the time.
of the injuries, and at the time of the surrender of said railroad and
its propertYrand still is; that I a large portion of the railJ,'oad and
property so surrendered is in the state of Mississippi, and in' the pos
session of said Duncan; and that the rights of no third parties have
intervened.

These are an the charges in the bill that need be stated to an un..
derstanding of the questions presented by the demurrer. It is agreed:
that in considering the demmrer the decree discharging the receiver,
as entered, may be considered by the court, as if set forth in the hili.
The proceedings in this court were in aid of and ancillary to the pro
ceeding in the circuit court of the United States for the Southern dis
trict of Alabama, where the main suit was instituted and terminated;
consequently, this court adopted as its decree the decrees of that court,
so far as they related to settling the rights of the parties to the suit
and the discharge of the receiver, settling only by its own independ
ent decrees the rights and liabilities growing out of the receivership
between the receiver and third parties within the jurisdiction of this
court. The decree of the said circuit court for the Southern district
of Alabama was made on the twenty-fourth day of January, 1883,
and recited that said Duncan, as receiver, had fully accounted with
the court ·for all his acts as such receiver, and was ready to surren
der all the property in his hands as such, and which the railroad
company was ready and willing to receive. 'Whereupon the court
"ordered, adjudged, and decreed that said William Butler Duncan
clo, with all convenieut speed, deliver all the property in his posses
sion as receiver, under the former order of this court, in the states of
Alabama, Mississippi, Tenne'ssee, and Kentucky to the said Mobile
& Ohio Railroad Company, to be .by said corporation managed and op-
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erated as authorized by its charter, and upon the filing in this court
by said Duncan of the acquittance and receipt of said railroad com
pany, as directed by the former order of this court, the resignation of
said receivership by said Duncan is hereby accepted, and he and his
sureties forever discharged from all liability as said receiver, except that
all pending actions and suits byor against said receiver shall be carried
on and prosecuted to conclusion the same as if the said Duncan con
tinued the receiver of this court in this cause." 'rhis decree was re
ceived and adopted and entered by this court as ancillary to and in
aid of the proceedings in said cause in that court on the tenth day of
February, 1883.

The bill admits that the property in the hands of the receiver has
been turned over to the railroad company, and that the acquittance
and receipt was filed in that court before the filing of the bill in this
cause, but that the acquittance and receipt has not been filed in this
court. It is not denied that the bill sets forth a prima facie claim
for damages, unless the right to recover the same has been lost by
the surrender of the trust property and assets by the receiver, and his
discharge before the commencement of these proceedings. The turn
ing over of the property and filing the acquittance and receipt, in the
court at Mobile, was under the decree of that court a complete dis
charge of the receiver, except as to pending suits by and against Dun
can as receiver. This court only entertained jurisdiction of the case
in aid of and ancillary to the procedings in Mobile, and only for the
purpose of settling controversies between the receiver and third par
ties, growing out of the receivership. The filing of the acquittance and
receipt of the railroad company in this court was unnecessary and
unimportant, and the want of which did not, in my opinion, continue
the liability of the receiver or render the property and assets turned
over by him liable for any of the acts or wrongs committed by him,
or his agents or employees.

As to all pending suits, in whatever form, by or against Duncan as
receiver, in either the circuit court of the United States, in Alabama,
or in this court, the receivership and the right to prosecute such suits
to a conclusion was reserved, and any decree or judgment against the
receiver became a charge against the property and assets so turned
over, in the same mannerthat it would have been had the order of dis
charge never been made in either court. In other words, the railroad
company took the property cum onere as to these claims. A receiver,
as such upon principle and authority, is not personally liable for the
torts of his employes. Were he so liable, few men would take the
responsibility of such a trust; it is only when he himself commits the
wrong that he is held personally liable. The proceedings against him
fl·S receiver, for the wrongs of his employes, is in the nature of a pro
ceeding in rem, and renders the property in his hands, as such, liable
for compensation for such injuries. Meara's Adm'r v. Holbrook, 20
Ohio St. 137; Klein v. Jewett, 11 C. E. Green, 474; Jordan v. Wells, 3
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Woods, 5~7; Kfnnedy v. Indianapolis ~ O. R. 00. 11 Cent. Law J.
89. The railroad company is not liable for the injuries complained
of in the bill, for the reason that they were committed while it was
out of possession of the property, and had no control over it. This
conclusion is sustained by principle and anthority. Ohio, etc., R. Co.
v. Davis, 23 Ind. 560; Bell v. Indianapolis, etc., R. Co. 53 Ind. 57 j

Metz v. Buffalo, etc., R. 00.58 N. Y. 61; Rogers v. Mobile ~ O. R. Co.
17 Cent. Law J. 290; Meara's Adm'r v. Holbrook, supra. There is no
allegation in the bill that Duncan had any agency in bringing abont
the injmies complained of, Qr knew anything in relation thereto when
either the decree of the court at Mobile, or of this court, discharging

• him as receiver, was made, and it is to be presumed that he did not
have personal knowledge of the occurrence, or that any claim was in
tended to be made for damages tlierefor. I take it for granted that
it was supposed there were no claims for damages against the receiver,
or, rather, against the property or funds in his hands, which had not
been pnt in suit, or a reservation would have been made holding the
funds and property liable, as was done in favor of those in suit. I
am satisfied that such was the case, or cases like the present one
would have been provided for by the decree of this court in discharg
ing the receiver, as was done in the case of Mississippi Cent. R. Co.

lt is very much to be regretted that this provision was not made.
as it may work a serious wrong to the complainant; but the question
is, can this court, after the adjournment of the term at which the or
der was made, in any way alter, change, modify, suspend, or expand
the decree discharging the receiver, and again obtain jurisdiction of
the property and funds which it had by its decree ordered the receiver
to turn over to the corporation, and which it is admitted was done.
r am not aware of any rule by which this can be done.' I do not be
lieve that the fact that Duncan is the president of the corporation'
can make any difference. It is the corporation that holds the prop
erty, and not Duncan; he is-only the official agent of the company.
The corporation took the property free from any liens or claims grow
ing out of the receivership, except those reserved and provided for by
the decree under which the surrender was made to the company, and
under which it is now held. Had the decree under which the prop
erty was turned over provided that it should be subject to the satis
faction of all claims, whether for personal injuries or otherwise, com
mitted by the employes of the receiver while the property was under
his control, whether the receiver was discharged or not, this court, as
a court of equity, would provide for a. proper adjustment and payment
of such claims, as such a provision would have been a retention of
jurisdiction to that extent.

The only authority referred to by complainant's counsel in support
of the proposition that the discharge of the receiver does not operate
as a dischaloge of the property held by him for torts committed be
fore the dischar~e,' is the case of Miller v. Loeb, 64 Barb. 454, re-

v.19.no.7-31
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ferred to by High, Ree.§§268, 848. When,that case isexamme<1 it
will be found not to apply to theoase at bar., The rule stated in that
case is that the discharge of a receiver by order of the court is no
bar to an action against him by third pel'sons claiming property of
which he has taken possession; when it is alleged that the receiver
has sold s.uch property after notice .of the owner's claim .thereto, the
court will permit the owner to bl:ing an action against the receiver,
notwithstanding he has been discharged, especially where the claim
ant had no notice of the receiver's application for discharge. This
was a case in which the receiver had p~ssession of the property of
another, and, with knowledge of his claim, sold the property.

~n the present case the property in the hands of the receiver, and
i\!hiC,lh he turned over to the company in obedience to the order of
the court, never was the prqpertyof the complainant, and could only
~e reached by the establishmElnt of the claim for damages in such
way as the court might direct, and obtaining the order of the court
that thEl same should be paid by the receiver out of the trust prop
erty in his hands. This was not .done. and the property is now be
yond the jurisdiction of this court.

It is ins!stedby complainant's counsel that a receiver occupies the
position of an executor of an estate, and that the courts have holden
th,at the l;1ischarge of an executor does not re~ieve him from liability
from suit when the discharge is granted. In that case the judgment
is against the executor in his fidllciarycapacity, but, must ue'satisfied
out of any of the funds belonging to the estate in his hands, if any
he has; if not, may be satisfied out of such property or means as
may have passed into the possession of the devisee or legatee, and
UpOl}. which the creditor had alien created by law for the payment
of his demand, the devisee or legatee having taken the property cum
onere. In the case at bar this relation and liability does not exist as
above stated, The only authority to which I have been referred or
have been able to find analogous to the present case is the case of
Ji'a?'mers' Loan cf: Trust Co. v. Central R. B. of Iowa, 7 FED. REP. 537;
in which Judge LOVE, in the circuit court of the United States for
Iowa, in a very learneq. and exhaustive opinion, holds that no action
can be maintained against the receiver of a railroad after such offi
cer has been discharged and the property transfered to a purchaser
under an order of the court in a foreclosure proceeding; and such
purchaser takes the property subject to all claims against the re
ceiver, when the court has l'eserved the jurisdiction upon final decree
to enforce, as a lien upon the property, all liabilities incurred by such
receiver. This opinion was conqurred in by Judge MoG~ARy,the cir
cuit judge. This ruling does not conflict with the positions stated.

It is contended by complainants' counsel that to deny the relief
prayed for. is to acknowledge a right and deny a remedy, which it is
insisted is contrary to legal fules. Rights are often defeated for the
want of applying the proper reUledy within the proper time, and under
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which hardships are sometimes suffered; but complainant may not:
be altogether remediless. The employe or employes who caused the
injuries, if the receiver or the property on 1e in· his hands was liable,
are also liable, as having. be~n the direct and wrongful cause of the
injuries. The fruits of a suit against them, it is true, may be very
uncertain. . .

It is insisted by complainant's counsel that the court, or one of its
judges, having given leave to file the bill against the receiver, should.
not now dismiss it, but will permit the ca.use to. proceed to final decree,
as though the receivership remained. In all such·cases the leave to
bring suit in any form reserves the right to the receiver to set up any
defense he may have, which can be done by plea, answer, or demurrer.
Jordan v. Wells,8upra.

After a careful consideration of all the questions involved, I am
unable to come to any other conclusion than the one that the bill does
not present a case authorizing the court to grant the relief prayed for
in the bill. While at the same time I regret that the final decree did
not provide for this and all other claims against the receiver,or the
property and funds which were in his hands, and to which it would
have been liable had proceedings been pending when the final decll.ee
was entered.

The result is that the demurral' must be sustained and the bill dis-
missed. .

DESMOND v. CITY OF JEFFERSON.

«(A:rcuit Gourt, W. D. T~a8. January 18, 1888.)

1. MUNICIPAL CoRPORATJON-AuTIfORITYTO ISSUE BONDS.
Authority conferred upon a municipal corporation to purchase property for

its uses implies the power to issue negotiable bonds for that purpose.
2. SAME-POWERS CONFERRED BY CIfARTER•.

The charter of a city empowers it to organize a fire .departmentand regnlatll
the same, and. to adopt such other measures as.should "conduce to the interest
and welfare of said city." field, that the city was authorized to llul'chl.lse a tire
engine, and to issue its negotiable bonds therefor.

3. SAME-MUNICIPAL BONDS-VALIDl'l'Y PRESUMED.
:Municipal bonds which recite the ordinance under which they were issued

will be premmed to be valid without the production in evidtmce of the ordi
nance itself

At Law.
Thomas P. Young, for plaintiff.
Chas. A. Culberson and H. McKay, for defendant.
TURNER, J. This suit was filed in this court January 18, 1883.

The plaintiff seeks to recover upon quite a number of bonds, with
~oupons attached, issued by the proper authority, viz., the mayor,.
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" Attest: J. C. LANE, Recorder."

and attested by the recorder, and dated the third day of September.
1870. Of these bonds there were 54 for the sum of $100, and one
for the sum of $50. These bonds were substantially as follows:

"STATE OF TEXAS, CITY OF JEFFERSON.
"No. -. Fire Engine Bonds. $100

"Authorized by an ordinance of the city of Jefferson. On the first day of
July, 1880, the dty of Jefferson, Marion county, Texas, will pay to the
bearer of this bond one hundred dollars, with interest from date at the rate
of ten per cent. per annum, payable annually at the office of the treasurer of
the city of Jefferson. Thi3 debt is authorized by an ordinance of the city of
Jefferson, passed on the eighteenth day of April, 1870, and entitled an ordi
nance to provide for the issuance of bonds for the purchase of a steam jire
.Engine.

"In witness whereof, the mayor of the city of Jefferson, in pursuance of
said ordinance, hath hereunto set his hand and affixed the seal of the city of
Jefferson this, the (3d) third day of 8eptember, 1870.

[Signed] "A. G. MALLOY,
"Mayor of the City of Jefferson.

To each of these bonds coupons were attached for the interest, as
the same accrued by the terms of the bond, and they were as fol
lows:

"The city of Jefferson will pay to the bearer ten dollars for 12 months' in
terest, due June, 1880, on bond No. (say) 54, for $100.

[Signed) "A. G. MALLOY, Mayor."

Process issued and was served upon John Penman, the officer stat
ing in his return that said Penman was the acting mayor of the city
of Jefferson. Texas,-service made January 18, 1883. On the four
teenth day of February, 1883, this court then being in session, the
said Penman filed. a motion under oath to quash the service on the
ground that he was not the mayor. The motion to quash was signed
by counsel, and stated that the defendant appeared for the purpose
of the motion only. On the same day, however, counsel for the de
fense filed in court spAcial exceptions to the petition, and also filed
answer to the merits. These pleadings, by way of caption, state that
ir.. case the motion to quash is not sustained, then they rely upon the
exceptions and answer to the merits. At that term of the court the
entry upon the minutes shows that the cause was continued by con
sent of the parties, and no action had upon the motion to quash un
til the present time. I am of opinion that if this motion could ever
have been available it is too late at this time to press that question.
I find answer to the merits filed-action taken with the concurrence
of the defendant's counsel, who are attorneys of this court. The mo
tion to quash, therefore, is denied, as I find here in the case an ap
pearance which binds defendant. whether properly served or not.

It is admitted that these bonds were used in the purchase of a fire
engil1e for the city, and that if the city had authority to issue these
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bonds and coupons, that, upon the merits of the case, the plaintiff
has a right to recover, and that there are no equities existing against
the bonds and coupons. It is, however, contended that the plaintiff
has not made out his case because he has not produced in evidence
the ordinance referred to in the bonds themselves. These bonds re
cite upon their face that they were issued in pursuance of an ordi·
nance passed by the city of Jefferson, dated April 18, 1870, entitled
"An ordinance to provide for the issuance of bonds for the purchase
of a steam .fire engine." It is believed to be well settled that,if the
power to issue these bonds existed in the corporation, the holder will
be protected, and when, as in this case, the authority appears on the
face of the instrument, the courts will presume that the authority was
rightfully exercised.

This brings me to the consideration of the main question, viz.,
whether the authority in fact did exist in the corporation to issue
these bonds, with the interest coupons attached, which are in the na
ture of commercial paper. It may be remarked that in this case
none of the evils which flow from the exel'cise of this power are pres
ent, as the bonds were disposed of for the very purpose mentioned in
the bonds themselves. The engine was procured for and used by one
of the organized fire companies of the city. Did the power to issue
these bonds exist? The charter of the city of Jefferson wa~ passed
September 11, 1866. It confers upon the city the usual powers, such
as contracting and being contracted with. • • ... It gives power
"to organize a fire department, and to regulate the same, and to pass
such other Jaws as may be deemed necessary for the prevention and
extinguishment of fires," etc. If there were no other grant of power,
it would seem to me that it must be held from this that the right to
purchase the engine was clearly granted, if not by specific grant, by
necessary implication. The department could not be rendered effect
ive without it. But this is not all the power vested in the city by its
charter. After enumerating the above and numerous other powers,
it provides it may "do such other acts and pass such other ordinances,
not inconsistent with the constitution and laws of this state or of the
United States, as may conduce to tho interest and welfare of said
city." This is a very large and, in the light of experience with refer
ence to other municipal corporations, we might say, a dangerous grant
of power. Can anyone doubt that under this authority the city of
Jefferson had the right to issue these bonds? She was made the sole
judge as to what would conduce to the interest and welfare of the
city, and the exercise of this power was in direct furtherance of the
specific grant in the charter to "organize a fire department, and to
regulate the same, and to pass such other laws as may be deemed
necessary for the prevention and extinguishment of fires.» To my
mind this power was ample.

There is no case to be found where, if the power is given by specific:
grant or by necessary implicat,ion, the courts have beld that this
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charact~r of paper is not obligatory upon the municipality. Counsel
in this case are forced to·admit that the right to purchase this engine
was given it, if not by specific grant, by necessary implication, it being
a necessary and legitimate thing with which to carry out the object
of the charter. But they say, while that is true, no right existed to is
sue commercial paper, and that to that extent the act was ultra vires.
As I understand the authorities they are not sustained in this view of
the law. We must bear in mind that these bonds were not issued for
the purpose of borrowing money, but for the purpose of purchasing
a. steam fire engine, and were so used in fact. Mr. Dillon, however,
says (see 1 Dill. Mun. Corp. 199,200) few adjudications favor the
idea that it makes any difference whether for the one purpose or
the other. That corporations may exercise the following powers can
not be disputed: (1) Those granted by express words; (2) those
necessarily or fairly implied in or incident to the powers expressly
granted; and (3) those essential to the declared objects and pur
poses of the corporation. See 1. Dill. Mun. Corp. 173.

I am referred by counsel to the case of Police Jury v. B't'itton, 15
Wall. 566. In that case the bonds were declared to have been issued
without authority. The police jury did not have any right to issue
them; among other reasons, that the right to issue bonds at all was
coupled with conditions not complied with; and again, that the police
jury were authorized to issue bonds to the extent of $200,000, which
power had been exhausted before those bonds were issued. And by
an examination of that case it will be seen (see page 572) that it is
conceded it is not necessary in all cases that express authority to
issue such security is :lecessary, and concedes that the power to pur
chase property for a market.house confers the right to issue bonds of
this character. This is upon the well-settled doctrine that where
these securities are issued to purchase property. for the use of the cor
poration, the same being necessary to carry out the object and pur.
pose of the act of incorporation, they are valid and binding, and may
properly be issued as in this instance, viz., with the qualities of com.
mercial paper. It will be seeu, therefore, from a careful examination
of that case that the doctrine therein announced, when applied to the
facts in this case, sustains the views of plaintiff in this case.

I am next referred to the case of Chisholm v. City of Montgomery,
2 Woods, 592. In this case the bonds were issued by the city to aid
in the construction of plank-roads-works of internal improvement.
'rhe judge held (1) that there was no authority found in the charter
for the issuance of these bonds; and I will add that the building of
plank-roads was foreign to the purposes for which the charter was
granted. The learned judge held them void, and there can be no
doubt of the correctness of the determination. But it is said that the
case of The Mayor v. Ray, 19 Wall. 468, is authority against the
validity of these bonds. Let us see. In that case Mr. Justice BRAD
LEY deHvered the opinion of the court. The case was reversed because
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the court below refused to let the mayor show th\tt the holder pur
cbased after maturity, and that the bonds wete t'ainted with fraud.
It is true in delivering this opinion Mr. JUf:jtice BRADLEY declares that
without express authoTity a municipal corporation cannot lawfully
exercise the right to issue this class of paper. On e:ll;tminatio:p. of
the case, however, it will be seen that upon the question involved
here, in part, and' as to the' reasoning of Judge BRADLEy upon the
question, Justices HUNT, CLIFFORD, SWAYNE, and STRONG took occasion
to dissent, declaring that the doctrine announced by Mr. Justice
BRADLEY as to the point in question is not the law as settled by re-
peated decisions of that court. .

One other point is made, and that is that as the act of incorpora
tion provided that' bonds for certain purposes might issue, viz., for
building jails, erecting wharfs, building free bridge,. aiding the im
provement of the navigation between the city ofJefferson 81ud Shreve
port, Louisiana, or in the construction of railroads to Or from Jeffer
son, as matter of law, for all other expenditures, certificates' of in
debtedness, not in the shape Of commercial paper, could alone issue.

Section 10 of the act of incorporation confers the general powers,
and confers all the powers, as I think, to purchase the engine, an~
to make the ordinance under which it was purchased; and which au
thorized the issuance and makes binding these bonds. It is section
12 that grants authority to issue bonds for the purposes mentioned
in that section. Some of the purposes, it must be admitted, do not
pertain t() the exercise of the ordinary or legitirnatebusiness of city
government; and such authority was necessary; and the doctrine of
exclusio unis, etc., does not obtain, in my judgment, to the extent of
destroying the power to purchase the engine under the ordinance
passed in pursuance of the extended authority to pass any law or
ordinance that the city should' deem adVisable not in conflict with
the laws of the United States or of this state. There can be no doubt
of one th.ing-that the merits of this case are with the plaintiff. The
city has had and retains value received. The defense has pleaded
the statute of limitations to such of the coupons as were' past due
four years before the institution of this suit, and to this extent the de
fense is sustained. And it seems to me that there is another view of
this case that must be fatal to the defense. It is this: the defendant
has and still holds for its use the engine purchased with these iden
tical bonds, makes no complaint with referenc~to its not being all
,that could be desired, and I think mnst be held estopped from deny
ing plaintiff's right to recover. .

Judgment for plaintiff for the amount due upon the bonds sued
upon, and upon such of the interest coupons as were not barred at
the date of filing this suit, together with costs of suit•

._---_._-----------------
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ALLISON, Ex'x, etc., v. CHAPMAN.

(Circuit Court, D. New Jersey. January 20. 1884.)

ACTION UPON JUDGMENT OBTAINED BY FRAUD IN ANOTHER STATE.
In an action of debt in one state upon a judgment obtained in another, a plea

that the,judgment was obtained by fraud is no defense. To avail himself of
such a defense, the judgment debtor must invoke the aid of the COlll't upon its
equity side.

In Debt.
J. Henry Stone, for plaintiff.
A. Q. Kea,sbey, for dofendant.
NIXON, J. This is an action of debt upon a judgment obtained in

the circuit court of the United States for the district of West Virginia.
The first plea is that the alleged judgment was obtained by fraud and
covin. The plaintiff moves to strike out the same. The question is
whether such a plea is allowed as a common-law defense to an action
brought upon a judgment from another state. There is undoubtedly
a conflict of authority and much confusion existing on the subject.
arising partly from the failure of courts to observe the precise nature
and character of such judgments, and partly from the legislation of
some of the states, allowing equitable pleas in suits at law. The
courts of civilized nations generally make distinction between foreign
and domestic judgments, holding a record of the former to be only
prima facie evidence, and a record of the latter conclusive evi
dence. The provision of the constitution of the United States,
(article 4. § 1,) that full faith and credit shall be given in each state
to the public acts, records, and judicial proceedings of every other
state, and that the congress may prescribe the manner in which they
shall be proved, and the effect thereof, places the judgment of the
different states upon a peculiar footing. They are neither foreign nor
domestic judgments, although partaking more of the qualities of the
latter than the former.

The attention of the supreme court was early called to the effect
which the above-stated provisions of the constitution of the United
States, supplemented by the act of congress of May 26, 1790, (1 St.
at Large, 122,) had upon judgments obtained in other states. It was
claimed in Mills v. Duryee, 7 Oranch, 481, that they should be treated
as foreign judgments, and that nil debet was a good plea in a suit
upon such a judgment. But the court denied the validity of the plea,
alleging that it rendered the above clause of the constitution unim
portant and illusory; that the record of the judgment dulyauthenti
cated was conclusive upon the parties; and that nul tiel record was the
only proper plea. The counsel for the defendant in his brief justified
his plea by the authority of the case of Bank of Australasia v. Nias,
16 Q. B. 717, where it was held that a plea that the judgment on
which the suit was brought was obtained by fraud, would be good;
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but he did not advert to the reason why it was good. The rea
son is disclosed by Lord Chancellor SELBORNE, in Ochsellbein v.
Papalier, L. R. 8 Ch. App. Cas."695, which was an application for an
injunction to stay a suit at law upon judgment to which the defend·
ant had put in the plea of fraud. He refused to interfere upon the
ground that the court at law had jurisdiction, the parliament' having
passed statutes permitting such equitable defenses to be pleaded in
suits at law. The obvious inference from the opinion is that, in the
absence of such legislation, the plea would not be allowed.

This subject is fully discussed in 2 Amer. Lead. Cas. 658, and the
conclusion is reached that the allegation in a plea that a judgment
was procured through fraud is not a good common-law defense to a suit
brought upon it in the same or a sister state. To sustain the position
he quotes (1) Benton v. Bergot, 10 Sergo & R. 240, where the supreme
court of Pennsylvania held, on demurrer, that in a suit on a judg
ment in the court of anot:p.er state the plea of fraud in obtaining it was
bad;\ (2) Granger v. Clark, 22 Me. 128, where the controversy was over
a domestic judgment, and where the court said that even if ftaudu
lently obtained, it must be considered conclusive between the parties
until reversed; (3) Christmas V. Russell, 5 Wall. 290. The supreme
court in this case, speaking of judgments of sister states, say: "They
certainly are not foreign judgments, under the constitution and laws
of congress, in any proper sense, because they' shall have such faith
and credit given to them in every other court within the United States
as they have by law or usage in the courts of the state from whence'
they were taken; nor were they domestic judgments in every sense be
cause they are not the proper foundation of .final process except in the
state where they were rendered. Besides, they are open to inquiry as
to the jurisdiction of the court and notice to the defendant, but in all
other respects they have the same faith and credit as domestic judg
ments. " And in regard to domestic judgments the court add, that,
under the rules of the common law, if rendered in a COllrt of compe
tent jurisdiction, they can only be called in question by writ of error,
petition for new trial, or by bilI in chancery." Third persons only
(quoting 2 Saund. 1 PI. & Ev. pt. 1, p. 63,) can set up the defense of
fraud or collu~ion, and not the parties to the record, whose only relief
is in equity, except in the case of a judgment obtained on cognovit or
a warrant of attorney. This last case I think governs the present
motion. The plea must be stricken out.

If the defendant wishes to impeach the judgment for fraud or covin
in obtaining it, he must invoke the aid of the. court upon the equity
side, whose peculiar province it is to grant relief in cases of this sort.
See Glover v. Hedges," Sad. 119; Power's Ex'rs v. Butler's Adm'r, 3
Green, Ch. 465; Moore v. Gamble, 1 Stockt. 246; 7'omkins v. Tom.
kins, 8 Stockt. 512.

------ -- ---~------------



490 JEDERAL aEp.OBTE~

aULTMAN and others v. '!'HOMPSON.

(Oircuit (lourt, D. Minnesota. February 25, 1884.)

NEW'I'RIAL.
New trhd ordered, unless defendant should consent to a judgment against

him for a certain sum.

Motion for a New Trial.
S. L. Pierce, for plaintiffs.
Roge'rs rt. Rogers and Daniel Rohrer, for defendant.
NELSON, J. On the trial of this case the court decided that the

defendant could offer proof tending to show that the harvester and
binder and mower sold to Valentine were worthless, or failed to per
form work in accordance with the conditions of their sale. Such
proof was offered, by depositions, of the character of the harvester
and binder, but not in reference to the mower. When the plaintiff's
counsel was asked if he had any evidence to meet the proof offered
by defendant, he answered "No,"and the court said it would be un
profitable to keep the jury, as plaintiff could not recover on the guar
anty of the obligations given by Valentine for this implement. It
was stated that plaintiffs were entitled to judgment on the notes given
for the mower, and guarantied by defendant, amounting to $98.75
and interest, as no evidence had been offered of its failure to fulfill
the terms of sale, and the court said it would dismiss the case, and, on
a motion for a new trial or reinstatement, could protect the plaintiffs
if they were entitled to recover this amount. The motion for a new
trial has been submitted with briefs from all the counsel, and on a
review of the case I think the plaintiffshould recover upon the three
notes guarantied for the sum of $93.70, and interest at 10 per cent.
from February 15, 1879, amounting in all to the sum of $140.90.
If the defendant wilr'not consent that a judgment for this amount
may be entered against him a new trial must be granted. '

The defen<J.ant is given 20 days from this day, February 25,1884,
to determine ; and in case his counsel do not indicate within the
time his ,consent to 'judgment, by filing a request with the clerk of
the court, an order for a new trial will then be entered.

In '1'8 LEONG YIOx DEW.

(Circuit Court, D. OalifO'l"nia. February 25, 1884.)

OHINESE' bmIGltATION'- RESTRICTION ACT - CERTIFIOATB OJ' PREVIOUS RESI-
DENCE-WHEN EXCLUSIVE EVIDENCE. ,

The act of May ri, 1882, restricting Chinese immigration permits all laborers
who were in this country at any time hefore the expiration of 90 days after the
passage of the act, and who shall produce the certificate provided for by the
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act, to go and co~e at pleasure, and no evidence ofpl'e"Vious residence, except the
prescribed certificate, can be received from those Iaborerswho quitted the coun
try since the certificates were obtainable; but those who went away before the
act was passed, or before certificates were to he had, must be allowed (as was held
in the Oase of Chin A On, 18 IfED. REp. 506) to prove their previous residence
by any competent evidence.

Application for a Writ of Habeas Corpus. The opinion states the
facts.

T. D. Riordan, for petitioner.
S. G. Hilborn, U. S. Atty., for the Governmenli.
Before SAWYER, HOFFMAN, and SABIN, JJ.
SAWYER, J. The petitioner, a Chinese laborer, who was residing

in the United States on the seventeenth day of November, 1880, left
San Francisco for China, by steamer, on June 16, 1882, without ab
taining the certificate provided for in section 4 of the act of congreBB
of May 6, 1882, commonly called the restriction act. He has now
returned and he seeks to land without Buch certificate, upon other
proof of his residence in the United States at the date of theconclu
sion of the late treaty with China than the certificate provided in said
section 4 of the restriction act. The question is whether he is enti
tleel to land upon other satisfactory proof of formerresidence, without
having obtained and produced such certificate.' The treaty with
China authorized the government of the United States to "regulate,
limit, or suspend" the coming of "Cbinese laborers" to, or residence
in, the United States. But it provided that "the limitation or su.s
pension shall be reasonable, and shall apply only to Chinese who may go
to tne United States all laborers, other classes not being included in the
limitation." And it was further expressly provided that "legislation
taken in regard to Chinese laborers will be'o/such character only as is
n~cessary to enforce ,the regulation, limitation, or suspension" of immi
gration. It is still further provided .that "Chinese laborers who are
now i,n the United States [at the date of the treaty, November 17,
1~80] shall be allowed to go and come of their own free will and accord,
and shall be accorded all the. rights, privileges, immunities, and exemp
tions which are accorded to the citizens and subjects of the most fa
vored nation." This treaty having been ratified by the contracting
parties, congress, on May 6, 1882, passed"An act to execute certain
treaty stipulations relating to Chinese," commonly called the restric
tion act, under which the questions at issue now ariae. As it is not
stated in the act when it should go into operation, we have no doubt
that it took effect immediately upon its approval by the president.

Section 1 of the act provides-
"That from and after the expiration of ninety days' next after the passage

of this act ... ... ... the coming of Ohinese laborers to the United States be
alld the same is hereby suspended; and during Buchsllspension it shall not
be lawful for any Chinese laborer to come, or· haVing so come, afOOl' the ex
piration of said ninety days, to remain in the United States."

Section 2 provides-
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'~That the master of any vessel who shall knowingly bring within the
United States on such vessel or land, or permit to be landed, any Chinese la
borer from any foreign port or place shall be deemed guilty of a misdemeanor,
and shall be punished by fine of not more th,tll five hundred dollars for each
and e'very such Ohinese laborer so brought," etc.

It will be observed that the language of the provisions of these
two sections is broad, comprehensive, and sweeping, and that it in
express terms prohibits "any" and "each and every" Chinese laborer
from coming, or being brought into, or landed, or permitted to be
landed in the United States or having come to remain, and, standing
alone, would exclude each and every Chinese laborer, whether he had
been in the country before or not. It would be difficult to express
that idea more explicitly. But section 3 puts a limitation upon the
comprehensive language of the two preceding sections, and makes an
exception in the following terms:

"The two foregoing sections shall not apply to Chinese laborers who were
in the United States on the seventeenth day of November, eighteen hundred
and eighty, or who shall have come into the same before the expiration of
ninety days after the passage of this act, and who ,Yhall produce to IlUch
master before going on board such vessel, and shall produce to the collector
of the port in the United States at which such vessel shall arrive, the evi
dence hereinafter in this act ruqut:red, of his being one of'the laborers in this
section mentioned."

Thus the exceptions are not Chinese laborers who were merely in
the United States on the day mentioned, but Chinese laborers who
were not only in the United States on that day, but who, in addition,
"shall produce to such master before going on board such vesseL and
shall produce to the collector of the port in the United States at
which such vessel shall arrive, the evidence hereinafter in this act re
quired, 0/ his being one of the laborers in this section mentionrd."

Such is the plain language of the act defining the exceptions; and
we are not authorized to enlarge the exceptions thus plainly defined
by any latitudinarian or unwarranted construction. We cannot take
half of. the definition of the exception and reject the other half. We
must take it as we find it, and that requires the certificate as evidence
of residence as well as the residence. It seems clear to us that con
gress, with reference to Chinese laborers leaving the country, and hav
ing an opportunity to obtain the requisite certificate, intended to pre
scribe the evidence upon which they should be permitted to re-enter
the United States, and that the evidence prescribed is a limitation
upon, and forms a part of, the definition of the exceptions iutended
to be made to the comprehensive language of the preceding section of
the act. And that evidence is the certificate to be furnished to the
laborers'departingfrom the county by the collector, or his deputy, of
the port whence he takes his departure, provided for in the next sec
tion,. being section 4 of the act. This, we think, is the only evidence
of prior residence and a right to return of a departing laborer con
templated by the act of congress. The sweeping language of sections
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1 and 2 quoted, it will be seen, are not permissive in form, but ex"
pressly prohibitory, aud excludes, in unmistakable terms, each and
every Chinese laborer, and but for the exceptions, also explicitly de..
fined in the next section, none of that class could be admitt.ed. None
but those coming within the plain meaning of the language of the ex,.
ception can be taken out of the excluding provisions. There is no other
provision in the act to indicate a different policy, or that congress did
not intend to make the required certificate the only evidence of a right
to return, as to all those Chinese laborers, who, having a right to the
certificate and the ability to obtain it, depart from the country with
out obtaining it. On the contrary, the only other sections affording
any inference or light on this point are section 5, pointing out the
mode in which the Bame class of persons desiring to depart by land
shall procure similar certificates; and section 12, which provides
"that no Chinese person shall be permitted to enter the United States
by land without producing to the officer of customs the certificate in
this act required'of Chinese persons seeking to land from a vessel."
This provision is, positively, prohibitory also, and not permissive;
and it particularly and expressly forbids an entry without the partie..
ular evidence prescribed by this act. There could scarcely have been
intended oue rule of evidence for those entering by land and another
for those landed from vessels. We think, then, that the certificate
provided for is the only evidence of the right to re-enter the United
States, or having re-entered, to remain, of a Chinese laborer who has
departed from the United States, having the opportunity afforded by
the act to obtain the certificate required, whether he comes by land
or by sea.

We do not wish to be understood as questioning the construction
adopted by the district court, in the Case of Chin A On, 18 FED.
REP. 506, in regard to those Chinese laborers who were living in the
United States at the date of the conclusion of the treatYt November
17, 1880,or subsequently, and who left the United States prior, to
May 6, 1882, the date of thtl passage of the restriction act. On,the
contrary, we are fully satisfied of the propriety of the construction
given in that case. Congress could not possibly have intended to re..
quire that class of Chinese laborers to procure the required certificate
where it was a physical impossibility for them to obtain it; and it
would be absurd, under the circumstances, tO'hold that congress in
tended to, arbitrarily, exclude that class in direct violation of the ex..
press terms of the treaty protecting them•.Congress had declined to
enact any such legislation as is contained in the restriction act while
the Burlingame treaty was in force, for the reason that it would·be
an acto! bad faith on the part of the United States towards China,
and a direct violation of the solemn stipulation of the treaty' between
the two governments. The United States went to the trouble, ex..
pense, and delas of sending a special missibn; oomposed of three dis
tingtlished gentlemen. to China, for the express purpose of pro~u~iJ)g



494 , ...IEDERAL REPORTER. ,

& modification of the Burlingame treaty, in order to enable the United
States to adopt the legisl8ition now in question without committing an
aat of bad faith towards China, and without violating the treaty stip
ulations between the two natiolls.A treaty was made with the mod
ifications sought, which was ratified by, and apparently satisfactory
to, both nations. And the modified treaty, in express and the most
explicit terms, protected the class in question in their right to remain
in the United States, or "to go and. come of their own free will and
accord," and also provided that they "shall be accorded all the rights,
privileges, immunities~and .ex.emptions which are accorded to the
citizens and subjects of the most favored nation."

It is expressly stipulated in the supplementary treaty that the "leg
islation taken in regard to Chinese laborers will be of such character
only as is necessary to enforce the l'egulation, limitation, or suspension
of immigration," and that "the Jimitation or suspension shall be rea
sonable." Conceding the legislation requiring Chinese laborers de
plitrting from the United States after the passage of the act in ques
tion; and having an opportunity to do so, to procure and produce the
required certificate to be "necessary" and "reasonable," still such a
:requirement as to those who departed after the date of the treaty, and
before the passageof the act, or before it was practicable or possible
to obtain the certificate, could neither be necessary nor reasonable.
If congress, then, intended by this act to make this provision requir
ing the prescribed certificates applicable to tbose Chinese laborers
:who were in the United States .at the date of the treaty, and who left
before the passage of the .act of May 6,. 1882,-before it was possible
to obtain the certificate,-then it was the deliberate intention of con
gress to act in bad faith towards the government of China, and to
violate .thesolemnobligations of the very treaty it had taken SO great
,pains to obt8iin, in order to enable it to honorably legislatea.t all upon
thesubject~ ,Why take all this trouble to negotiate a treaty if it was
interid(:jd aUast to flatly disregard it, and legislate in direct violation
ofits nlOstsoleUlD and vitaIstipulations? Congress might, with just.
.as much propriety, have ignored and disregarded the Burlingame as
thesnpplemental treaty. There would be just as much propriety in
wholly repudiating the treaty as to repudiate it in this vital part,
which the Chinese government took care to have inserted. It would
be to the last degree absurd; under the circumstances, to suppose for
a moment, that congre88 intended to make the provisions of sections
,3 and 4, relating to certific.ates, applicable to the class of Chinese la
borers referred to. We -cannot attribute to oongress a deliberate in
tentionto :commit any such act of ba.d faith without provisiona man
ifesting. such a purpose far more explicit than any found in the act.

Again, the same section which requires the certificate gives to the
departing Chinese laborer as absolute, indefeasible right, without
cost or expense, to :have the certificate,in order that he may be able
toproduye it as evidence:of his right to re-euter the Uuited States.
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The necessity to produce it, and' the rIght to have' it, in order that he
may produce it, arecorrelativeconditiOlls. The one provision is the
Mmplement of the other. They are reciprocal, and must gO,together.
The obligation to produce the certificate presupposes the practicability,
or, at least, the possibility, of procuring it, in order that it maybe
produced. The two provisions go together, and form. but one legal
oonception. The obligation toproduee and the right and ability to
obtain it are dependent, arid not independent, conditions.' One'is the
counterpart of the othel', and it is· not to be supposed that congress
would have adopted one branch of the proposition without the other.
otherwise it would have distinctly done so in terms. If, then, it is
impossible to comply with the condition, the impossible con{lition
must be regarded as not intend~d as to thisclaes of laborers; or if
intended, it must be void. The law requires nothing impossible~

Lex non cogit ad impossibilia, (Bouv. Law Dict. "Maxims;" BroolD,
Max. 242 ;)and Lex non intendit aliquidimpossibile, (Bollv. Law Diet.)
-the law intends not anything impossible~areamong the most ven
erable'maxims of the law. Ina Btatl1te, "No text imposing obliga~

tions is understood to demand impossible things." Sedg. St. Law,
191.' "Provisions in ads of parlia:tnent are to be expounded accord
ing to the ordinary sense of the words, unless such construction would
lead to some unreasonable result, or be inconsistent with, or contrary
to, the' declared or implied intention of the framer onhe law, in which
case the grammatical sense of the words Play be modified, restricted,
or extended to meet the plain policy and provision of the act."
Dwarris' St. 582. The rule is to Mnstrue words "in their ordinary
sense, unless it would lead to absurdity :0" 1Mnifest iT/justice; and if it
should so vary them as to avoid that whichcertiainly could not ha.ve
been the intention of the legislature, we must put a reasonable can·
struction upon the words." ld. 587. See Donaldsonv. Wood, 22
Wend. 899; Lake Shore Ry. Co.v. Roach, 80 N. Y. 339. "All laws
should receive a sensible construction. General terms should be so
limited in their application as not to lead toinju,stice;oppression, or
an absurd consequence. It will· always, therefore, be presumed' that
the legisldture intended exceptions' to its langnage which UJouldavoid re
sults oj this character. The reason of the law in such' cases should
prevail over the letter." U. S. v. Kirby, 7 Wall: 486. "In whatever
languago a statute may be framed, its purpose must be determined
by its natural and reasonahle effect. '. '" .. • To require a heavy
and almost impossible condition to the exel'cise of this right, with the
alternative of payment of a small sum of. money, is, in effect, to de
mand payment of that sum;" lIendel'son v. Mayor 0/ New York, 92
U. S. 268. See, also, Lessee o/Brewer v.Blougher, 14: Pet, 198 ; U~ s.
v. Freeman, 3 How. 564. So, in the case of t11e ela~sof Chinese labOl'ers
pow under consideration. to require thetn' to produce a certificate as
the only evidence of their right to land,wh~h it was impossible or
imprliCticflble to procure it,would be,iheffect,to atisolutely and un..
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conditionally exclude them. Yet it is manifestly the policy, intent,
and reason of the law to carry out in good faith the stipulations of
the treaty that they "shall be allowed to go and come of their own free
will and accord," and "be accorded all the rights, privileges, immunities,
and exemptions which are accorded to the c,;,t'izws and 8ubjects of the most
favored nation."

We are therefore fully satisfied that those Chinese laborers who
wel'e in the United States on November 17, 1880, and left before the
passage of the restriction act, andth0l!e also who came into the United
States and departed therefrom between that date and May 6, 1882,
and even afterwards, before the collector was prepared to issue the
certificates provided for in section 4 of the restriction act, "in such
form as the secretary of the treasurf shall prescribe," are entitled to
re-enter the United States upon satlsfactory evidence other than the
certificatEis provided for in said section 4.
, 'l'he secretary of the treasury first issued his circular, notifying the
various collectors of the ports of the United States of the passage
and terms of the restriction act, and indicating the form of certificate
to be used,-which form. under the act, is to be prescribed by him alone,
-on May 19, 1882, and that circular was received at the port of
San Francisco on May 26th, in time for the outgoing steamer for
China, which sailed on June 6th. The secretary, however, did not
send out his blanks, or authorize any to be printed by the collector,
or furnish full instructions. in time to arrive before August 4th, the
date at which the right of Chinese laborers to enter the United States
expired. They were in fact received at this port on August 8, 1882.
The Chinese consul, on consultation with the officer in charge of the
collector's office, had blank certificates printed, at his own expense,
upon the same sheet with a certificate or passport issued by himself,
which were issued by the collectors to outgoing Chinese laborers, and
which, by direction of the secretary of the treasury, through tele
graphic correspondence, were marked "Temporary." The first of
these certificates was dated June 6th. From that time till August
8th these temporary certificates were issued, at first on the same
sheet with the other issued by the Chinese consul, and afterwards
separately. These certificates have been recognized by the collector
when presented by returning Chinese laborers. Up to the date of
the circular of the secretary of the treasury, received at San Fran
cisco May 26th, the secretary had not presClibed the form of the cer
tificate, and clearly the collector's office at San Francisco was not
in a condition to execute the law according to its terms in time for
any Chinese laborers departing prior to the sailing of the steamer
which left on June 6.th. We therefore hold that those Chinese la
borers who depal"ted from San Francisco prior to June 6th could
not reasonably procure the prescribed certificate, and they must be
admitted, on their return, on other satisfactory evidence of their
having been in the United States between November 11, 1880, and
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the date of their departure. On and after June 6th the collector
was prepared to carry out the law according to its real !ntent, and
all Chinese laborers depaIting from the port of San Franoisoo on and
since that date, having had an opportunity to procure the required
certificate, will be required to produce it.

UNITltD STATES v. CHESMAN.1

(Cfrcu" Oourt, B. D. Missouri. March 30, 1881.)

lNnJCTMENT FOR MAILING AN OBSCENE AND INDECll:NT PUBLICATION.
A.n illuRtrated pamphlet, purporting to be a work on the subject of the treat.

ment of spermatorhrea and impotency, and consisting partially of extracts from
standard books upon medicine and surgery, but of an indecent and obscene
character, and intended for general eirculation, held to come within the pro.
visions of section 3b93 of the Revised Statutes.

Indictment for depositing in the mail a publication of an obscene
and indecent character. The indictment describes the publication as
"a pamphlet entitled' Prof. Harris' New Discovery for the Radical Cure
of Spermatorhcea and Impotency, with the Anatomy and Physiology of
the Generative Organs, Illustrated; and the Science of a Radical Cure.'
By his 'new departure' in the treatment of those troubles, viz., local
absorption at the seat of the disease,"-which said publication is so
indecent that the same would be offensive to the court here, and im
proper to be placed on the records thereof.

William II. Bliss, for the United States.
Dyer, Lee et Ellis, for defendant.
MCCRARY, J. In this case, by agreement, counsel have submitted

to the court the question whether the publications complained of
come within the provisions of section 3893 of the Revised Statutes,
which prohibits the mailing in any post-office of any publication of
an obscene or indecent character. We have considered this question
after a full oral argument by counsel, and we are.clearly of the opin
ion that the publications referred to in the indictment and informa
tion do fall within the provisions of this section.of the statute.
They are clearly both obscene and indecent, and, in our opinion,
within the meaning of the statute. It is not necessary, perhaps, to
say more, but I may remark that it has been insisted by counsel for
the defeJldant, with great earnestness, that the publications in ques
tion are, in their character, medical, and that the matters complained
of are, to a large extent, extracts from standard medical works. It
may be, and probably is, true that much of the offensive matter is
taken from books upon medicine and surgery, which would be proper

lReported by Benj. F. Rex, Esq., of the St. Louis bar.

v.19,no.7-32
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enough for tbfl general use .of members. and students of ·tpeprofes
sion. There are many things contained in the standard. works ullon
these subjects which, if printed in pamphlet form anli spread broad
cast among the community, being sent through themail to persons
of all classes, including boys .and girls, would be highly indecent and
obscene. I am not prepared to say, and it is not necessary now to
decide, whether these medical books could be sent through the mails
without a violation of the statute. The publications before us are
not medical. It is manifest from an examination of them that they are
intended to be circulated generally among the people. We decide at
present nothing more than they come within the provisions of the stat
ute, and that when deposited,in the post-office, dil'ectedto any. actual
person, the law is violated, without regard to the character of the
person to whom they are directed; This, perhaps, maybe shown by
way of mitigation or aggravation of the offense, but not in justifica
tion.

See, generally, U. S. v. Kaltmeyer, 16 FED. REP. 760, and Bates v. U. S.10
FED. REP. 92, and note.

TOWER v. BEMIS & CALL HARDWARE & TOOL Co. and others.

(Uircuit Court, D. ~lla88oohu8ett8. February 28, 1884.)

1. PATENTS-WHAT IS PATENTABLE-MERE AGGREGATION.
The mere ,ombination in a convenient form of several devices. having no

common purpose, is not patentable.
2. SAME-blPROVED MONKEy-WRENCH, .

Patent ~o. 56,166, for an improvement in monkey-wrenches, cannot be held
to cover every wrench in which the cam is solidly attached to the jaw, since
similar arrangements were in use before the letters issued.

In Equity.
D. Hall Rice, for complainant.
John L. S. Roberts, for defendants.
LOWELL, J. The plaintiff owns patent No. 56,166, issued to By

ron Boardman,. July 10, 1866; and it is admitted that the invention
was made in October, 1865. 'fhe patent is for an "improved tool," or,
as the specification says, "an improved combination tool;" and "the
[one] objeot of this invention is to combine a pipe-wrench with a
monkey-wrench, in such manner that two of the jaws of the latter shall
serve as griping-jaws for firmly holding rods or pipes of varying diam
eters, which it may be desirable to turn." A second and third purpose
are to combine a screw-driver ,with the handle of a wrench in certain
convenient modes.. Of the five claims, only two have been mentioned
in this suit, and only one is said to be infringed; claim hI, as an im
provement in monkey-wrenches, the combination of the cam, n, with
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the movable or fixed jaw-head of a monkey~wrench, so as to form
thereof a pipe-wrencb, substantially as described."

One Park had obtained a patent in 1865, No. 48,027, for a tool
which described.and claimed "a combined hammer, claw, monkey
wrench, socket.wrench, and screw-driver." Boardman's tool is (Jon
fessedly and intentionally an improvement upon Park's tool. In the
latter, the jaws of a monkey-wrench were placed on one side of the
common handl/il, and a hammer and claw on the other side. Board·
man put into. the claw of Park's hammer a serrated piece of steel,
called "the cam, n," which had a rocking motion; and he made a
notch in the hammer opposite the cam, and in this way the claw and
hammer formed a pipe-wrench, as well as a claw and hammer. Two
monkey-wrenches and two pipe-wrenches had been put upon a single
handle before October, 1865, but no tool had been made with a
monkey-wrench on one side and a pip~·wrench on the other of the
same handle. A monkey.wrench has its jaws alwa,ys parallel and
preferably.smooth, so as .to work to the best advantage upon paral.
leI-sided nuts. A pipe-wrench should have a notch or curve in one
of its jaws, to embrace the pipe or rod; a serrated surface in the
other, to take better hold; and this part should have a rooking mo
tion, so that the grip of the wrench can be loosed by merely revers
ing the handle.

The plaintiff oontl;lnds that Boardman's pipe-wrench, considered by
itself, was .the first which had the cam so placed that .the str~in would
come upon a solid jaw. The old form of this kind of tool, of which
the defendants made. about one hundred dozen it year, for six or seven
yeal's before 1866, was that patented by Bartholemew & Merrick, in
1849, No. 6,002, In this tool, which was an hnprovement upon one
patented bj' Merrick in 1848, the upper jaw was curved or notched,
to embrace the rod or pipe, apd the lower jaw was serrated and had
a rocking motion by being pivoted atits lower end, immediately above
the nut, which actuates the movable jaw. The cam was solid with
the jaw, but the plaintiff insists that too great strain eame.upon the
pivot. There is no evidence in .the record that the Bartl:.tolemew &
Merrick wrench ever broke at, the pivot, and the Exhibit 1, which rep
resents it, appears to be strong; but the wrenches in litigation here
are still stronger.

Amos Call, a member of the defendant corporation, obtained a pat
ent in 1866, No. 57,621, for an improvedpipe-wrencb, which, in
Bt~ucture, is the Bartholemew & Merrick tool, with the. addition that
the rooking jaw is loosely oonfined by two collars. The invention was
made later than Boardman's. 'The special advantages of this tool
lH~ not explained, but it is obvious thlj.t. the cqUars prevent the rock
ing-jaw from rocking too far, and if .t,here was danger of its breaking
at the pivot, it overcomes this difficulty;.by bringing the strain,after
the rocking has gone far enough, upon the oollars, and through the
Qollar.s upon the handle of the tool. Since tp.is wr~n.ch w:~s invented
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the defendants have sold it instead of the other form. This tool is
admitted not to infringe the patent in suit. The defendants likewise
make and sell a tool which unites upon a single handle the jaws of a
monkey-wrench on one side, and the jaws of the Call pipe-wrench on
the other. The question is wh6ther this tool infringes the first claim
of the patent.

The primary examiner rejected Boardman's application, saying:
"The tool, as described and shown, is an aggregation of four distinct tools,

answering to four different purposes, some widely dissimilar, and others an
alogous, but in no plirticular does anyone of these tools add any value to
either of the others, or co-operate therein to effect a common purpose, and
hence no combinable relationship exists between them. That the. aggrega
tion of these several tools in the manner shown results in a convenient arti
cle, is not questioned, and, as an article of manufacture, the tool so resulting
may possess patentable novelty," etc.

The examiners in chief reversed this decision.
Since 1866 the supreme court have decided that there is no pat

entable combination, properly so-called, in an aggregation of devices
which have no common purpose or effect, concurrent or successive-.
Hailes v. Yan Wormer,20 Wall. 353; Reckendorfer v. Faber, 92 U.
S. 347; Pickering v. McCullough, 104 U. S. 310; Packing Co. Cases,
105 U. S. 566. Applying the rule of those cases to the facts of this,
they decide that a broad claim cannot be sustained for merely put
ting together two old tools for convenience of manipulation in their
several and wholly distinct uses; but that the patent must be limited
to some patentable improvement, either in the method of combining
the tools, or in one or more of the tools themselves. No invention is
claimed which relates to the mode of combination; but the pipe
wrench itself is said to be an improvement on all which preceded it.

The cam, n, is specifically claimed in the second claim thus:
"The manner herein described of securing the pipe-wrench cam within a

recess, so that this cam will be firmly sustained by the solid metal surround
ing it, during the operation of turning a cylindrical object, and allowed to
play loosely when released, substantially as described."

It is not contended that the second claim is infringed. and if it
claims,the cam, n, as broadly as the invention will permit, the first
claim is not infringed, which is for the combination of the cam, n,
with one of the jaw-heads of a monkey-wrench. The defendant's cam,
or rocking serrated jaw, is like the old jaw of the Bartholemew &
Merrick wrench, and not at all, in appearanoe, at least, like a cam
rockilig in a recess. It has solidity, to be sure, but this is not ob
tained by affixing it any more firmly to the jaw than it was in Bar
tholemew & Merrick's, where it was a part of the jaw itself, but in put.
ting a collar round that jaw, which prevents its rocking so far as to
brings dangerous strain upon the pivot.

There were several kinds of cams in use in pipe-wrenches before
1866, one of which is in the wrench patented to Phillips in 1859,
No. 23.857. In this wrench the serratsd cam had a sliding motion
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upon the solid lower jaw of a pipe-wrench. The plaintiff's expert
says that this wrench must have been of no practical value, because
the sliding cam has not the rocking or toggle motion necessary to reo
lease the pipe readily from the grip of the jaws when the handle is
reversed. This criticism is undoubtedly sound in assuming that a
rocking motion is preferable to a sliding one. It was, however, demo
onstrated at the hearing that Phillips' tool will work to some consid·
erable extent. Whether it was a commercial success, I do not know.
There is no evidence about it, excepting that it was patented and
was made. Considering the existence of the tools which I have men·
tioned, and of many others having several different sorts of cams, I
am of opinion that the plaintiff cannot claim every cam which is
solidly attached to the jaw, or jaw-head, and, specifically, that he
cannot claim the cam which the defendant uses, which is the Bal'·
tholemew & Merrick rocking jaw, made more convenient and secure
by two collars which play upon the handle. It was not a known sub·
stitute for cam, n, because the collars were new.

It follows that the pipe-wrench of the defendants is different from
that of the plaintiff; and since the broad claim of aggregating any
pipe-wrench with any monkey-wrench upon a single handle cannot
be sustained, I do not see, as I have already said, that a wider mean·
ing can be given to cam, n, in the first claim, than if the patent was
for the pipe-wrench alone. There is therefore no infringement.

Bill dismissed, with costs.

PENTLARGE v. KIRBY. (Three Cases.)

PENTLARGE, for Himself, and the United States, v. KIBBY BUNG
MANUF'G Co. (Three Cases.)

(District Court, 8. D. New York. .January 31, 1884.)

1. PATENTS-FALSE STAMPING-REV. ST. §§ 4901, 732-PENALTY.
Section 4901, Rev. St., imposing a penalty for false marking upon articles the

word" patented" with intent to deceiv.e the public, as a penal statute, is to be
strictly construed, It makes penal only the act ofstamping. Taking the stamped
articles into another district with the intent to sell them is neither prOhibited
nor made penal, and cannot be construed, as in cases of larceny, as a repetition
or continuance of the act of stamping in the district to which the articles are
removed.

2, SAME-8TATUTE CREATING NEW OFFENSE-CONSTRUCTION.
Where a statute creates a new offense and at the same time prescribes 8 par

ticular and limited remedy, all different or other remedies than those prescribed
are to be deemed excluded.

3.' SAME-RECOVERY OF PENALTY-ACTION, WH:ElRE BROUGHT•
.' As section 4901 declares that the penaltv is " to be recovered by su,it in any

district of the United States within whose'jurisdiction such offen.semay have
been committed," held that no suit for such penalty. can be maintained except
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In the'distriofwherethe act of stampIng was committedl and that the general
.provision of section ~3.2, that suits for penalties and forfeItures may be broughL
wherever the defendant may be found, does not apply to auits under section
4901. •

4; SAME-COMPJ,AINT-DEMURRER.
In a suit to recover 10 penalties of $100 each for falsely stamping. certain

wooden vent bungs with the words" Pat. Nov. 28,1882." the complaint charged
that the articles were so stamped in 'Cincinnati with intent to bring them to
New York for sale; that they were so brought and exposed for sale; and that
the defendant continued .and thereby repeated and renewed said false stamp
ing, etc. lIeld, on demurrer, that the suit could not be maintained in this dis
trict, but only in the district where the articles were actually stamped.

Demurrer to Complaint.
Brodhead, King &: VOO1'hees, for plaintiffs.

.. ,Edward Fitch, for defendant.
BROWN, J. These six actions were brought to recover 10 penaltIes

of $,100 in each of the six suits, under section 4901 of the Revised
Statutes, for falsely stamping upon certain unpatented wooden vent
bungs the words "Pat. Nov. 28, 1882," with intent to deceive the
public. The section above referred to imposes upon every person
"who in any manner marks upon or affixes to ltny unpatented article
the word 'patent,' or any word importing that the same is patent(\d,
for the purpose of deceiving the public, a penalty of $100 for each
article so stamped; one-half of said penalty to the use of the per-:
son who shall sue for the same, and the other to the use of the United
States, to be recovered by suit in' any district court of the United
States within whose jurisdiction snch offense may have been com
mitted." In the original complaint it did not appear clearly where
the act of stamping was done, and on motion of the defendant, the
plaintiff was required to make the complaint more definite and cer
tain in that particular. The amended complaint, accordingly, states
as follows:

"That the aboved-named defendant, at Cincinnati, in the state of Ohio,or
other pla'6e without the state of New York, or without the Southern district
thereof, on or about the fifteenth day of September, 1883, falsely stamped and
procured to be stamped upon and affixed to ten certain unpatented articles
hereinafter described the words' Pat. Nov. 28, 1882;' and thereupon said de
fendant brought, and caused to be brought, said ten unpatented articles to the
city of New York, within this district, and then and there, with intent to
dl·ceive the public, continued and thereby repeated and renewed said false
stamps, and thereby falsely stamped said articles at said city, all for the pur
pose of exposing said articles, and putting the same upon the market at said
city, and inducing the public at said city to understand and believe the said
articles were patented, whereas they were unpatented articles."

To the 8,mended complaint in each of the six actions the defendant
has demurred for want of jurisdiction, and that no cause of action is·
stated.

The statements in the complaint above qnoted, to the effect that
the defendant, at the city of New York, "continued and thereby repeated
and renewed said false stamps, and thereby falsely stamped said arti
cles at said city," etc., are plainly not averments of any real act of
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stamping or affixing the marks referred to, within this distriot, but
only a statement of suoh legal effeot· as the plaintiff olaims to result
from the previolls aot of stamping the articles at Cinoinnati, or othel
place without the state of New York, with the intention of bringing
them here for sale so stamped. The only act of stamping averred is
plainly at Cincinnati, or other plaoe without this distriot. The quell
tion to be determined, therefore, is, whether when the stamping is
done without the distriot, with the intent to bring the stamped arti
cles within this distriot and there sell them in fraud of the public,
and such articles are aocordingly brought here and offered for sale,
any offense is committed under section 4901, for whioh a penalty oan
be recovered· in this district.

The statute in question, though a publio statute and designed to
prevent impositions upon the community, is,· nevertheless, a highly
penal one. The articles stamped may be of comparatively little
value; yet a penalty of $100 is fixed for the sta;nping of eaoh. In
these suits $6,000 are claimed as penalties. One half of any re;
oovery in slloh suits may go to whomsoever it may please to Bue;
though the plaintiff have no special interest in the sl1bjeot, and may
not have sustained any actual injury. It is an aotion qui tam for the
use of the informed and the government. Such penal statutes are
always construed striotly; that is, they are not to be extended to a~tB

whioh do not olearly oomewithin the plain meaning and ordinary ao~

oeptation of the words used. The offense, being oreated by statute;
does not extend, and oannot in suoh caces· be construed by the courts
as extending, beyond the fair meaning of the language employed in
designating the offense. Ferrett v.· AtwiU, 1 Blatchf. 151, 156.

The offense under the third subdivision of section 4901 is clearly
the act of marking upon or affixing to any unpatented article the
word "patent," or any word importing that the same is patented, for
the purpose of deceiving the public. The intent to deceive must ac
company the act; but the aot which is made penal is affixing the
mark or stamp, and nothing else. The acts in this oase, with the
accompanying unlawful intent,· were wholly completed at Cincinnati,
or other place without this district. The statuatory offense being
therefore complete before the articles were brought into this district,
the prescribed penalties could clearly have been· recovered under the
last clause of the statute within the district where it was thus com
mitted.

The plaintiff, while admitting that the defendant was liabl~ to suit
within the district where the articles were in fact'Stam:ped; contends
that, because the articles are brought within this district and offered
for sale here pursuant to the original intention, the plaintiff may also
sue for the penalties here-First, because the offense, as it is claimed,
is a continuous one, and is in :effect repeated andcElntinued within the
district where the articles are brought; and, second, because by sec"
tion 732 of the Revised Statutes it is provided that "all pecuniary
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penalties and forfeitures may be sued for and recovered either in the
district where they accrue or in the district where the offender is
found."

1. I cannot sustain the contention that any offense under section
4901 is "committed," or "repeated," within this district, in COnse
quence of the articles being brought here, and exposed for sale in pur
suance of the original intention. The statute has not made penal the
act of offering such falsely stamped articles for sale, or the act of
bringing them from one district to another with such intention. Had
the articles been thus stamped in Canada with the intention of bring
ing them here for sale, and had they then been brought here, and put
on the market, no offense would have been committed under this stat
ute, hecausethe prohibited act would have been done without our
jurisdiction, and the acts of bringing the articles into the country,
and offering them for sale already falsely stamped, cannot possibly
be brought within the prohibitory language of the statute. Had it
been the object of congress to make penal the exposure of such ar
ticles for sale, it must be presumed that appropriate words to indicate
that intention would have been used. Under the rule of construction
above reflilrred to, the language of the statute cannot be thus extended
merely because the statute may be easily evaded, or because the same
mischief may be done by means of other acts not prohibited, and
which cannot possibly be brought within the fair meaning of the stat·
~atory terms. The language of MARSHALL; C. J., in the case of U. S.
v. Wiltberger, 5 Wheat. 96, is specially applicable here: "The case,"
he says, "must be a strong one indeed which would justify a court in
departing from the plain meaning of the words, especially in a penal
act, in search of an intention which the words themselves did not
suggest. To determine that a case is within the intention of a stat
ute, its language must authorize us to say so. It would be danger
ous indeed to carry the principle that a case which is within the rea
son or mischief of a statute, is within its provisions so far as to punish
a crime not enumerated in the statute, because it is of equal atrocity
or of kindred character with those which are enumerated. Ferrett v.
Atu'ill, 1 BIatchf. 151-156. See, also, The Saratoga, 9 FED. REP. 322
-325; U. S. v. Temple, 105 U. S. 97; U. S. v. Graham, 3 Sup. Ct.
Rep. 583; Rug,qles v. State, 2 Sup. Ct. Rep. 832-838; French v. Foley,
11 FED. REP. 801-804, and cases there cited.

The analogy afforded by indictments for larceny, which may be
brought in any county wherein the thief is found with the goods, is
not applicable here. The reason of that rule is that the legal own
er's right to his goods is not changed by the theft; every moment of
the thief's possession of the goods is a continuation of the original
trespass, theft, or felony, amounting to a new asportation and ab
straction. 1 Russ. Cr. 173. In its nature it is a continuous feloni·
ous appropriation of another man's property. But the crime of bur
~lary, which includes the felonious entry of the particular locus -in quo,
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as an ingredient in that offense, must. at common law, be prosecuted
in the county where the entry was committed; so, in the case of rob
bery, it is only by statute that a~ indictment can be brought in an
other county. 1 Hale, P. C. 536; Haskins v. People, 16 N. Y. 344,
where the authorities are reviewed. In the present case. the offense
is purely a statutory one, and consists solely in affixing certain marks
or stamps with intent to deceive the publiC'. The offense may be
complete and the penalty incurred, though the articles are, in fact,
never offered for sale or known to the public. The intent to de
ceive is doubtless continuous where the articles are offered to the
public; but it is not that intent which is made penal, but the act of
stamping when accompanied by that intent. Here that act was com
pleted, and the "offense," therefore, wholly "committed" without this
district. There was no act of marking or stamping within this district.
No act prohibited by the statute was committed here. Bringing the
falsely-stamped articles here, thoJlgh in pursuance of the original in
tention, cannot, by any stretch of lan~age, become an act of marking
within this district. and hence the "offense" was not "committed"
here.

2. There are, doubtless, strong grounds for permitting such actions
to be brought, under the provisions of section 732 above quoted, in
districts other than that where the offense was committed, if that
can be allowed consistently with the established rules of statutory
construction. For if after falsely stamping such unpatented articles
the offender, on immediately leaving the district, cannot be prosecuted
elsewhere, it will plainly be very easy in many cases to evade the
statute altogether. If, on the other hand, the defendant is liable to
be sued for such penalties under section 732 in anyone of all the
districts in the country where he may at any time happen to be found,
great embarrassments in such suits might often arise. Controversies
under this section, so far as they have come under my own observa
tion, have sprung mostly out of bonafide differences in regard to the
character of the articles, whether embraced within certain patents or
not, and controversies as to the date of the patentee's rights. The
requirement, also, of the statute, making the intention to deceive the
public material, may demand examination of numerous witnesses at
the place where the acts were done; and these various considerations
might constitute possibly a sufficient reason for limiting the prosecu
tion of offenses so highly penal to the district where they were in fact
committed.

The language of section 4901 is not, in its reading, merely permis
sive. It seems to be mandatory in form-"to be recovered by suit
in any district court of the United States within whose jurisdiction
such offenses may have been committed." The enactment of the
offense, of the penalty, of the persons who may'sue, the mode of
suit, and in what district the prosecution is to be brought, are all
connected as parts of one single enactment. In such cases, where the
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6ffense"is new, and the remedy prescrjbed, the general rule has long
been that the remedy must be sought in the precise mode ap.d subject
to the precise limitations provided by the act which creates the of
f-ense .. The rule is founded upon the presumed intent of the legis
lative authority in connecting the new offense with the particular
remedy prescribed to exclude all other remedies.
, In Millar v. Taylor, 4 Burr. 2305, 2323, WILLES, J., says:
, "If the offense. and consequently the right, which arises from the prohibi.
tion be new, no remedy or mode ofpl'ollecution can be pursued, except what
is direct\ldby the act. '" '" '" If the act has prescribed the remedyfor the
party grieved, and the mode of prosecution, all other remedies and modes are
excluded. '" * '" If tlie same act which creates the right, limits the time
within which prosecutions for violations of it shall be commenced, that lim
itatioft cannot be dispensed \vith."

In Donaldson v. Beckett, 2 Brown C.P. 129, it was held in such cases
that there can be no remedy, except on the foundation of the statute
Qnd,c;>n the terms and conditions prescribed thereby.

III the case of Dudleyv. Mayhew, 3 N. Y. 9, S'l'RONG, J., says, (page
15:) ,
"It if! very clear that, when a party is confined to a statutory remedy, he

must take it as it is conferred, and that where the enforcing t/'ibunal lsspeel
fled the designation forms a part of thc remedy, and all others are excluded.
The rule js inapplicable, of course, where pI'operty or a right is conferred and
no remedy for its invasion is specified; then the party may sustain his right
to protect his property in the.\Isual manner."

See, also, Almy v. Harris, 5 Johns. 175; McKeon v. Oaherty, 3
Wend. 494; Renwick v. Morris, 7 :gill, 575; People v. Hazard, 4
Rill, 207; People v. Hall, 80 N.Y. 117.

Again, seotion 732 of the Revised Statutes is taken verbatim from
the act of, February 28, 1839, § 3, (5 St. at Large, 322.) It is a gen
eral act applicable to a multitude of penalties and forfeitures, con
cerning which there is no other provision in regard to the place where
the suit may be brought.

Section 4901 is taken from the act of July 8, 1870, § 39, (16 St. at
Large, 203.) This act was pasded long after the general act of 1839,
providing for the recovery of penalties and forfeitures in any district
where the offender might be found. The offense created by section
39 of the act of 1870 was new, and that section specifies definitely
how and where such penalty is to be recovered. Under the rule
above stated, the particular specification of the district wherein the
remedy is to be pursued must be interpreted as a limitation, confin
ing the plaintiff to the district where the offense is committed.
Unless that were the intention of, the clause in question, no reason

.appears for its insertion at all, since under the general act of 1839,
then in force, suit might have been brought, if nothing had been said
about it, wherever the offender might be found. No reason appears
for applying a general statutory provision in extension of the remedy
particularly designated by the act creating a new offense, which
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would not apply equally in favor of suoh an extension' by means of
the ordinary oommon-law remedies; and yet it ig;well settled that
the latter are exoluded under the rule of construction above referred
to, and the same rule must, therefore, be held to exclude· the appli
cation of seotion 732 to suits brought under section 4901.

Other sections of the act of July, 1870, furnish further support to
the construction here given. Sections 79 and 82 of that act provide
for the recovery of damages in "any court of competent jurisdiction."
Section 94 provides for the reoovery of the penalty in any district
court where the delinquents "may reside or be found." Section 98
provides for the recovery of a. penalty of $100, by action precisely
similar to the present, in cases of copyright,"in any court of compe
tent jurisdiction;" and the same provision is made, as respects dam
ages and penalties, by seotions 99, 100, 101, and 102. In view of
all these other sections of the same statute, permitting the suits for
those penalties to be brought "whereverthe defendant may be found,"
the exceptional language of section 39, providin~ that thesuitfor that
penalty is to be brought "in the district where such offense may have
been committed," warrants the inference of a particular intent to
limit prosecutions under that section to the district where the offense
was in fact committed. If, under this construction, the statute may,
in some cases, be easily evaded, that must be set down to the explicit
and peculiar limitation of the statute itself. It is for congress to ap
ply the remedy, if any is needed, and not for the courts to attempt
it, through a departure from the well-settled rules applicable to the
construction of penal statutes and the remedies presented thereby.

The demurrers are sustained, and judgments thereon ordered for
the defendant, with costs.

WINNE, Suing for Himself, as well as for the United States, v. SNOW.

(District Oourt, S• .D. New Yor"- February 11, 1884.)

1. PATENTS-FALSE MARKS-REV. St. f 4901-DEMURRER-ACTION QUI TAM:.
An action brought by an informer for his own benefit and that of the United

States, under section 4901, Rev. St., for falsely stamping the word "patented"
on an unpatented article, is an action qui tam, in which the plaintiff may prop
erly describe himself as bringing the action for the benefit of himself and of the
United States. In such cases the United States is not regarded as a party to
the action, and a demurrer for misjoinder of parties will not' be sustained.

2. SAME'-JURISDICTION.
. Such an action may be brought in the district where the offense is commit
ted; and the jurisdiction of the court does not depend on t1le residence of the
parties.

3. SAME-PARTIES. ,
Such an action may b,e brought, under tbestatllte.,as well by a person suffering

DO special injury, as by one who is specially dama~ed by the dcfendant's illegal
acts. Averments of special dal)lage in the compJamt are, therefore, i1pmaterial
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and irrelevant; but though they may be stricken out on motion, they are not.
a ground of demurrer under the New York Code of Procedure.

4. BAME--AvERMENTB--EvIDENOE.
In such an action it is not necessary to aver or prove that the articles falsely

stamped were capable of being patented; if not patentable, and if the acts al
leged were incapable of decpiving the public, that is matter of defense,

Demurrer to Complaint.
lV. E. Ward, for plaintiff.
Charles M. Stafford, for defendant.
BROWN, J. The complaint charges that on or about the nineteenth

day of May, 1883, the defendant, within this district, did mark or
stamp upon 500 basket-cover fastenings, which were unpatented, the
words and figures, "Patented May 30th, July 25, 1871," importing
that they had been patented at those dates, with the intent and put'·
pose of deceiving the public. The complaint further states that the
plaintiff is the patentee of a useful improvement in basket-cover fas·
tenings, and is engaged in business in manufacturing and selling such
articles for the public; that the defendant's acts were for the purpose
of injuring the plaintiff in his business; that defendant forbade the
public the use of plaintiff's improvement, and threatened to prosecute
the persons who should use and sell it; that the plaintiff's basket.
cover fastening was better and cheaper than the defendant's and
that the plaintiff had been greatly injured in his business by the de·
fendant's wrongful acts, to the amount of $50,000; that all of these
acts of the defendant were contrary to section 4901, Rev. St., whereby,
by virtue of said statute, an action had accrued to the plaintiff to de.
mand of the defendant a penalty of $100 for each of sa.id basket covers
so falsely stamped, amounting to $50,000, for which he demanded
judgment for himself and the United States. The defendant demurs
-First, for the improper joinder of parties plaintiff; second, misjoinder
of causes of action,-one for penalty, the other for damages to the
plaintiff's business; thi'rd, that the court has no jurisdiction; fourth,
that the facts stated are not sufficient to constiute a cause of action.

1. The suit is a qui tam action tu recover a penalty under section
4901, one-half of which is to go to the plaintiff, and the other half to
the United States. The plaintiff, in stating that he sues "for himself
as well as the United States," states only a legal fact apparent on
the face of the statute, and in a form long recognized as proper. In
such cases the United States is not regarded as a party to the action;
the form of the title indicates only that it is a qui tam action, pros
ecuted by an informer, to recover a statutory penalty; and the objec
tion of misjoinder is not well taken. Cloud v. Hewitt, 3 Cranch, C. C.
199; Ferrett v. Atwill, 1 Blatchf. 151; Cole v. Smith, 4: Johns. 193;
Oliphant v. Salem Flouring Mills, 5 Sawy. 128.

2. The matter set up as special damage to the plaintiff is unneces
sary and irrelevant. Any informer is entitled to the same recovery
that any other person who was specially injured by the defendant's
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wrongful acts would be. Pentlarge v. Kirby, ante. 501. This special
matter, however, is plainly not stated in this complaint, as a separate
cause of action, and no relief is prayed for in reference to it. As irre
levant matter, it might be stricken out on motion under the New York
Code of Procedure, which regulates the practice here in common-law
actions; but it cannot be objected to by demurrer.

3. In actions based upon this statute, the citizenship of the parties
is immaterial; the action must be brought in the district where the
offense is committed. Pentlarge v. Kirby, 8upra.

4. It is urged that the complaint does not state facts sufficient to
constitute a cause of action, because it does not allege that .the arti~

eles stamped were capable of being patented; and the case of U. S.
v. Morris, 2 Bond, 24; 3 Fisher, Pat. Cas. 72, is cited in support of
this view. If it appeared fz:om the complaint itself that the articles
were-of such a nature that the public could not possibly be deceived by
the mark "patent" put upon the articles, it might be that the complaint
should be held insufficient; because the intent to deceive the public
is a necessary ingredient in the offense. Beyond that, however, I
cannot go; and in cases like the present, where there is nothing to
indicate that the articles may not be patentable, and the public misled
by the false and deceptive stamping alleged, I see no reason for
shielding persons who seek to impose upon the public, from the penal
ties imposed upon them by the plain language of the law; or for requir
ing the plaintiff to allege, or to prove, more than the statute requires.
Any defense of the kind referred to, in so far as it bears· on the in
tent to deceive, is open to the defendant. This subject was fully
considered by DEADY, J., in the case of Oliphant v. Salem Flouring
Mills, supra, and I fully concur with the result which he reached, hold
ing it unnecessary to allege or prove that the article stamped was
patentable. See Walker v. Hawkhurst, 5 Blatchf. 494.

The demurrer should, therefore, be overruled; with liberty to the
defendant to answer within 20 days, on payment of the costs of the
demurrer.

GUNT POWDER Co. v. l:;AFETY NITRO POWDER Co.

(Cil'cuit Court, D. CaZifornia. February 18, 1884.)

1. PATENTS-REISSUE-WHEN ONLY PARTIALLY INOPERATIVE.
Whenever a patent is so far inoperative that it fails to secure all that the

patentee was, by his specifications, entitled to claim, it is inoperative within
the meaning of the statute, and the patentee is entitled to a reissue.

2. SAME - DECISION OF PATENT-OFFICE OoNCLUBIVlll UPON COLLATERAL QUES
TIONS.

The decision of the commissioner of patents is conclusive upon all questions
relating to the manner in which a patent was obtained. and the Coults can only
consider what appears upon the face of the patent,
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8. SAME-REIStlUlfrNlIA:NGU~GEO!' ORIGINAL. .
One who. under honest misapprehension, surrenders a valid patent; and takes

a reissue which proves to be void, is entitled to a reissue of the first patent in
the identIcal language originalIy used.

4. EQUITY E'LEADING-PLEA-AMENDMEN'l'-MULTIFAHIOUS ISSUES-DELAY.
A plea in eqnity must be confined to a single issue, unless special leave is

obtained· to plead double; and an amendment of a plea so as to raise a multi
tude of issues wiIlnot generally be allowed, especially after long delay. The
defendant must ·answer over.

MotIOn for Leave to File an Amended Plea.
Hall McAllister and George Ha.rding, for complainant.
M. A. Wheatoni for respondent.
Before SAWYER and SABIN, JJ.
SAWYER, J., (orally.) In the case of Giant Powder Co. v. Safety

Nitro Co., a motion for leave to file an amended plea, setting up sev
eral distinct defenses, has been argued in connection with the argu
ment as to the sufficiency of the plea already filed. The Giant Pow
der Company was the owner of original patent, No. 78,317. This
patent was surrendered and reissued as patent No. 5,619. After
wards, for the purpose of correcting a clerical error, patent No. 5,619
was surrendered and reissued as patent No.5,799. A suit upon this
last patent was decided by Mr. Justice FIELD in this court, in which
it was held that the reissue was broader in its scope than the original
invention as described in the original patent No. 78,317, being for a
combination of nitro-glycerine with some non-explosive absorbent
material, while the reissue embraced explosive as well as inexplosive
absorbents, and Mr. Justice FIELD held that in that particular the
reissue was broader than the originally-patented invention, and for
that reason void. Giant Powder Co. v. CaL Vigorit P. 00. 6 Sawy.
509; fS. C. 4 FED. REP. 721.J In consequence of this decision,
patent No. 5,799 was surrendered and reissued again in patent No~

10,267, and in patent No. 10,267 both the specification and the claim
are identical with those of the original patent No. 78,317, which had
before been surrendered and reissued in the patents before mentioned.

These facts are set up in the plea, and it is claimed that patent
No. 10,267 is void, it being identical with the original surrendered
patent No. 78,317. That patent was surrendered as being inopera
tive; and. as a reissue can only be had where the patent is inopera
tive, it is claimed that the original patent must have been held to be
wholly inoperative. I think counsel are mistaken in that proposi
tion. A patent may be inoperative, in my judgment, when it is in
operative in part. I do not think it must be absolutely inoperative
in its entirety. If it is inoperative so far as not to cover all that the
party is entitled to claim, and what he is entitled to claim appears
in the specifications, it being inoperative to that extent, I think it
would be inoperative within the meaning of the provisions of the stat
ute, and entitle the partyto areissne, covering hisentirein-Ven~ion.

It does not necessarily follow that patent No. 78,317 was wholly in-
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operative,or void, or useless. I am not aware 'that it has ever been
held by any court to be utterly invalid in all ~ts parts. It was not
even claimed at the argument that the patent, as originally issued,
was inoperative, in fact, as to the combination of nitro-glycerine with
ine:¥plosive absorbents.

The question of fraud in procuring the reissue, in my opinion, does
not arree on tijis plea, because the question as to whether a' mistake
has been innocently made in not .covering by the patent all that the
party was entitled to cover-the question whether there is a fraud in
the surrender and application for a reissue-is one of fact, for the
officers of the patent.office alone to decide, and their, determination
is' conclusive in a collateral proceeding. This court can only exam
ine and pass upon what appears upon the face of the patent, and see
whether there is anything to indicate its invalidity, or render it void
upon its face. All questions of fact behind the patent are to be ex
amined, heard, and conclusively determined by the commissioner of
patents.. ' This principle has been affirmed ov.er and over again by the
supreme <lourt.

I do not think the fact that the patent was reissued in the iden
tiQal terms of the original patent No. 78,317 renders it void. The
specifications of, the patent last surrendered were amended by omit
ting the objectionable parts. . Patents are constantly reissued for
portions of the specifications and chiims in the identical language of
the original patent. Each claim in its nature substantially and, in
effect covers a distinct and separate invention, and is an independent
patent in substance and effect. It might be the subject of an inde
pendent patent; and if in any reissue, so far as the patents are iden
tical, those claims are valid in the. reissued patent having another. or
additional valid claim,or a modified c!aim, or some other change in
the specification, I do not perceive why they would not' be valid in a
patent limited to' them alone. If they can all stand together, I do
not see why a reissued patent, covering the identical claims by them
selves, may not stand and be valid. Patents may be reissued in di
visions. It is not necessary that -all claims in the reissue should be
included in one patent. They ar~ often issued in divisions, .. and I
suppose that it patent might be reissued in divisions in the identical
language as to some of the claims, the changes being included in an
other and separate division or pittent; that is to say, all claims, or
inventions, which are fully covered and operative,may be reissued
by thems!'llves in one division in the identical language of the orig
inal surrendered patent, and all other claims, on amendments to the
the specifications, and covering the invention shown by the amended
specifications, in another division or patent. Ido not see whya part
of the original claims may not be reissued in one division in identi
cally the same language as in the original patent, and the rest in an
other. If this can be done without affecting the validity, of the reis
aues,and a party finds that he has made a mistake and surrendered

------------
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a valid patent and obtained a void reissue, I do not perceive wny hb
may not fall back upon his old patent and have it reissued on a
newly-amended specification embracing that portion which is va.lid.
If parts which are identical are valid in connection with other parts
in a reissue, I do not perceive why they should not be valid in a re
issue containing no additional matter.

In this particular class of cases it is quite extensively claimed by
the bar, I think, that the supreme and some of the circuit courts have
made something of a departure in some of their late decisions upon
reissues, including the reissue in question. Mr. Justice FIELD held
patent No.5,799 to be void, while several of the circuit judges at the
east held it to be valid, and the supreme court has recently repeatedly
a.ffirmed the principle of the decision of Mr. Justice FIELD on the cir
cuit. Where courts make a mistake, it may, very properly, be con
ceded that a patentee may well make an honest mistake himself.
On the argument of the plea, my attention was called for the first
time to the case of Gage v. Herring, 107 U. 8. 646, [8. C. 2 Sup.
Ct. Rep. 824,J in which I think the principle involved in the plea is
distinctly determined. The court says:

"The invalidity of the new claim in the reissue does not indeed impair the
validity of the original claim, which is 1'epeated and separately stated in the
1'eissued patent. Under the provisions of the patent act, whenever, through
inadvertence, accident, or mistake, and without any willful default or intent
to defraud or mislead the pUblic, a patentee in his specification has claimed
more than that of which he was the original or first inventor or discoverer,
his patent is valid for all that which is truly and justly his own, provided the
same is a material and substantial part of the thing patented, and definitely
distingUishable from the parts claimed without right; and the patentee, upon
seasonably recording in the patent-office a disclaimer, in Writing, of the parts
which he did not invent, or to which he has no valid claim, may maintain a
suit upon that. part which he is entitled to hold, although in a suit brought
before a disclaimer he cannot recover costs. Rev. St. §§ 4917,4922; O'Reilly
v. Morse, 15 How. 62,120, 121; Vance v. Campbell, 1 Black, 823. A reis
sued patent is within the letter and the spirit of these prOVisions."

If a reissued patent is within the letter and spirit of these provis
ions, as stated, and "the invalidity of the new claim in the reissue
does not indeed impair the validity of the original claim, which is re
peated and separately stated in. the reissued patent," it is not appa
rent to my comprehension why a s.econd reissue, embracing the valid
claim alone of the original patent, would not be valid. I cannot,
therefore, say that the patent (No. 10,267) is void by reason of any
thing asserted in the plea upon the grounds set forth. The plea must
therefore be overruled.

With reference to the filing of the proposed so-called amended plea,
I think it is not within the reasonable discretion of the court to allow
it to be filed at this late day. In view of the circumstances of this
case, as they appeared before this court in the various stages of the
proceedings, I think it would be an abuse of its discretion to allow
the plea to be filed, if it were otherwise a proper plea. In fact, the
proposed amended plea sets up all the defenses that can be made to
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a patent, and it would involve the trial of the whole case, with the
exception of the single question of infringement. The object of a
plea, where there is some certain, single issue, requiring but little
evidtmce that will dispose of the whole case if sustained, is to try
that issue without putting the parties to the expense of the trial of
the case at large; and pleas are limited to a single defense or issue
unless, by permission of the court, the defendants are allowed to plewd
double. If the court allows this so-called amended plea to b~ filed,
it would allow parties to try all the issues in the case with the excep
tion of the one issue as to infringement, and it would be necessary to
try the whole case on the merits by piecemeal. Besides, it comes too
late. After this plea was originally filed it was stipulated that it
stand for an answer so far as it was available as a defense. An an
swer and replications were filed, and the parties commenced taking
testimony. In the course of taking the testimony the solicitor for
the def~ndant ascertained the importance of having the case decided
on his plea, provided it was good, and thought that he was at a dis
advantage in his then position, as on the question of infringement
he would be obliged to disclose the secrets of his composition. He
therefore moved, upon affidavits, to be relieved from the stipulation,
taking the plea for. an answer. He claimed, among other things, to
have misunderstood the practice of the court. After argument, the
court, thinking that there might be something in the plea, as this
exact point had never been decided, so far as it was aware, and, if
good, it would save the expense of a trial, relieved the party from the
stipulation, and allowed the plea to be set down for argument. It
was supposed that the exact question had never been presented before,
and when the argument was made upon the stipulation the court had
not seen the case of Gage v. Herring, 8upra, which, it is thought, de
cides the principle. I thought that there was, perhaps, something
in the plea. At all events, I thought that it was worthy of being
carefully considered, for if the plea is good, and the patent absolutely
void upon its face, I saw no occasion for putting the parties to the
great expense of going to a trial of all the issues in the case. I there
fore set aside the stipulation, and allow the defendant to withdraw its
answer in the case, and set the plea down for a hearing. It was set
down for a hearing, and continued from time to time, until finally it
came up for argument, counsel from Philadelphia coming out to argue
the case on the validity of the plea. When the plea was called for
argument, it was found that there had been a change of solicitors,
ang, an application was made by the substituted attorney at the mo
ment for leave to file the proposed so-called amended plea, which pre
sents all the issues in the case with the exception of the one issue of
infringement. I think, under the circumstances, that it would be
improper, and it would be an abuse of discretion to allow this so-called
amended plea to be filed at this late day.

Leave to file the proposed amended plea is therefore denied.
v.19,Do.7-88
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NATIONAL OAR-BRAD SHOE 00. v. TERRE HAUTE OAB & MANUl!"G
00. and others.

(Oircuit Court, D. indiana. January 30, 1884.)

1. PATENTS FOR INVENTIONS-PARTIE8 nil ACTION AT LAW FOR INFRINGEMENT.
In an action at law for infringement of a patent, all parties who participate

in the infringement are liable. although 80me are simply acting as officers of a
corporation; all parties who participate in a tort or trespas~ are liable, and a
man cannot retreat behind a corporation and escape liability for infringements
in which he actively participates.

2. SAME-CONSTRUOTION OF PATENT.
It is for the court, as a matter of law, to construe a patent, and for the jury,

as a que&tion of fact, to determine whether it has been infringed, and the amount
, of damages that should bl! allowed.

3. SAME-BuRDEN OF PROOF~DAMAGE8.

In s,ninfringementsuit, the burden is on the plaintitt to show the amount
of damages he has suffered; and if he furnishes reasonably satisfactory evi
dence on that subject, he is entitled to substantial damages, otherwise to nomi-
nal damages. '

4. SAME-EvIDENCE OF DAMAGR.....,LICEN8E.
On the ~uestionof damages, it is competent for a patentee to prove the prices

at which licenses were granted under the patent while it was in force; but in
order to he competent evidence of value, the prices agreed upon must be prices
fixed with regard to the future, when there is no liability between the parties,
and the parties not being suhject to 8uits are presumed to act voluntarily,
and therefore to make up their minds deliberately as to what would be a fair
price. Such arrangements, licenses thus granted, fees thus fixed;are compe
tent evidence to consider in determining what the actual value of an invention
is, and what the recovery ought to be for its use.

5. SAME-PAYMENTS MADE IN SETTLEMENT.
It is not competent for a patentee to prove the prices paid for infringements

already perpetrated; $uch settlements are not at all admissible on the subject
of value.

6. SAME-AMOUNT OF DAMAGES.
The value oran invention for Which an infringer is liable i$ the value at the

time of the infringement. A man who has got a patent owns it a~ property,
and if al}ybody sees fi~ to infringe it he is bound to pay for its fair value; and the
filet that there is something else just as good aI' better does not entirely destroy
its value, but may affect it.

7. SAME-CONF\JSION OF GOODS.
The doctrine of a confusion of goods hasno application to a suit for infringe.

ment of a patent, especially where there is only a confusion of book-keeping
and not a confusion of the articles themselves, the articles being incapable of
mixture.

8. SAME-CoNCEALMENT-PRODUCTION OF BOOKS,
If a party shows an unwillitignes8 to let the truth out, and keeps back facts

and the means of getting at facts,in his power, then the jury is warranted in
drawing the strongest possible inferences against him, which may be drawn
from the evidence actually given in favor of the other party. But if he comes
forward with his books, furnishes all the evidence in his power, and is fairly
candid in the matter, no inferences should be drawn against him, except such
as are fairly drawn from the evidence adduced.

9. SAME~REcORD OF PATENT-NoTICE.
Everyone is bOUJid to take notice of the existence of a patent, and of the

rights of parties under it; like the record of a deed to real estate, the record
of a patent at Washington is notice thereof to all the world.

Action for Da.mages for Infringement.
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Banning et Banning, for plaintiff.
Olaypool et Ketcham, for defendants.
WOODS, J., (charging jury.) This is an aotion by the plaintiff

against the defendants olainiing damages for the alleged infringem~nt:

of a patent granted to James Bing,Octoher 6, 1863, for ali improve
ment in oar-brake shoes. The burden of proof is upon the plaintiff, .
to show the faots, 80 far as they ate material, alleged in the oom.
plaint,-that it had a patent; that the defendants infringed it; and
the amount of damages that it has suffered by reason of the infringe
ment. The defendants are three-the car oompany and two individ
uals who ate shown to be officers of the oompany. The aotion is in
the form of a suit in trespass on the case, and oonsequentlyif all the
defendants have participated in the infringement they are all liable,
though the individuals were acting simply as officers of the company
in doing it. All parties who take part in a tort or trespass are lia
ble. A man cannot retreat behind a corporation, and escape liabil
ity for a tort in whioh he actively participates. So there is no ques- '
tion, probably, in the oase but that all the defendants are liable,if
any. There is no dispute that the plaintiff has a patent. The pat
ent itself has been put in evidance, and is conclusive of the fact that
the patent-office issued it to Bing, under whom the plaintiff claims.
It is for the conrt to tell you what the olaim of the party is in his
patent, and what he acquired by the patent. It is for you, as a ques·
tion of fact, to determine whether the defendants have, by anything
that they have made, infringed the patent of the plaintiff.

The plaintiff in bis patent makes two olaims. The first is for the
two parts of the brake, the shoe and the sole, adjustad together in a
particular way described, for the purpose of producing a rotary mo
tion. To this claim the rotary motion is essential, imd any imple
ment which does not produce the rotary motion is not an infringe~

ment of that claim of the patent. But there being two olaims in the
patent, an implement may infringe one and not the other; and if the
defendants have manufactured an article which infringes either claim,
the plaintiff is entitled to recover in the action for that infringe
ment; and if it infringes both claims, of course the plaintiff is entitled
to recover. I instruct you, on tbe authority of Judge DRUMMON]),

who is my official superior in this cirouit, as welt as upon my own
judgment of the law of the case, and of the proper interpretation of
the patent, that the second olaim does not embrace the idea of rotary
motion, and may be violated by an implement which is not designed
to produce, a/nddoes not in fact produce, the rotary motion. The
second claim is simply for a combination of the two parts of the brake
already mentioned,-the shoe and sole,-and of the clevis and bolt
made in the'substantial form described in the patent; but it is not'
necessary, as '! have said, that it shall be sotnade as ta produce rO
tary motion. It is simply for the oombination of these parts, in sub
stantially the way they are described, without reference to rotary mo~

•
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"ion, for the accomplishment of whatever benefits will result from the
combination of the parts in that way. If the benefit be the ease in
taking apart and putting together, or taking out old pieces and put
ting in new, or any other benefit that results from that combination,
whether described in the letters patent or not, the inventor has the

. right to the benefits of the combination that he has thus produced.
As already stated, it is for you to determine, as a question of fact,
whether the implement manufactured by the defendants, which I be
lieve is concedod to be in the form of this red model which I take in
my hands, designated "J. S.," does infringe the patent of the plain
tiff in respect to either claim,-the combination for rotary motion,
and the general combination of the fOUf parts, without reference to
rotary motion. Now, it is a.rgued by one side that this piece resting
squarely down upon the shoe,and not pushed forward by this toe, will
not produce rotary motion, and therefore does not violate this patent
in respect to the claim for rotary motion. On the other hand, it is
argued that this will produce rotary motion on the principle the plain
tiff contends for. I leave that to you as a question of fact. If this
implement, constructed in this way, will produce the rotary motion to
some extent,-it may not be to the full extent of a model constructed
in the form of the patent,-it is a violation of the first claim of the
patent. If it will not produce rotary motion at all, then it is not a
violation of that claim.

The next question is whether this model is substantially a combi
nation of th.e same parts as are included in the second claim of Bing's
patent. In order that there be an infringement, it is not necessary
that the parts be exactly alike. If they are substantially the same
in construction, and produce substantially the same result in sub
stantially the same manner, it is an infringement. It takes more
than a mere difference in form to escape an infringement. If a man
has procured a patent-a combination patent-consisting of certain
parts, one of which, for instance, is a clevis like that, coming down
in two arms upon the outside of the ears of the brake head, the ques
tion in this case is whether the substitution of a single strap like this
escapes that patent. If this strap was a thing already known to
mechanics as something that, in this connection, would produce sub·
stantially the same result as the cleviB, in the same connection,-a
mere substitution of one thing that is equivalent to the other,-it
then must be treated as an infringement. The defendants do not es
cape if this is substantially the Bame, and was a thing known to
mechanics already, and substituted merely to produce substantially
the same result as the clevis; and if not involving any invention, it is a
mere mechanical equivalent. Such a change does not enable a party
to escape liability for infringement. The question is for you. Coun~

Ijel have argued it before you and I shall not enlarge upon it. It is
fOT you to say whether there is a substantial change in anything
more than mere form from that to this. If the're is no substantial

•
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change, no change except in form, then this should be treated as- an
infringement of the plaintiff's second claim.

Considerable has been said in argument, and some evidence ad
duced, in reference to decisions made by Judge DRUMMOND, of this cir
cuit, that a certain brake-shoe used by the Illinois Central and the
Lake Shore railroads, which are claimed to be substantially identical,
even in form, with this model, are an infringement of the plaintiff's
patent. I say to you that such decisions have been made; but they
were decisions in particular cases, made, of course, with reference
to the evidence adduced in those cases; and while they are entitled to
weight upon your minds, they are not absolutely conclusive upon you.
I leave it to you, as the law leaves it, a question of fact whether this
is an infringement of that; that is, whether the brake-shoe repre
sented by this model is an infringement of the Bing patent. You
should hold that it is, unless there is some departure more than in
mere form; that is, unless the result accomplished by this is by a sub
stantially different contrivance, operating in a substantially different
way from the Bing brake-shoe. If you find that the implement made
by the defendants, of which this is conceded to be a model, is an
infringement of the plaintiff's patent, then will arise the question,
which counsel have more earnestly argued before you, and which is
for you, perhaps, the more important question in the case-what
damages shall be awarded? The burden of proof is upon the plaintiff
to show the amount of damages that he has suffered, and to furnish
the jury reasonably satisfactory evidence to enable them to reach a
conclusion on that subject; and, if the plaintiff has furnished you
that proof, it is your duty to award him substantial damages. If
there has been an infringement, he is entitled to nominal damages
anyway; but if the evidence shows that the patent is of real value,
then he is entitled to substantial damages,according to the proof.
As a general .proposition, the weight that testimony shall have is a
question for the jury; but the court may lay down general principles
which will enable the jury to understand how the testimony should be
weighed. I instruct you that it is competent for a patentee, in order
to enable the jury to measure his damages, to prove contract prices
at which licenses had been granted under the patent while it was in
force, but that it is not competent for him to prove the prices paid
for infringements; that is to say, payments made in settlement of
infringements already perpetrated. In order to be competent evi
dence of value, the prices agreed upon must have been fixed with
regard to future use, when, there being no liability between the par··
ties, they are presumed, on both sides, to have acted voluntarily, and
therefore to have made up their minds deliberately as to what was
a fair price. Such arrangements, licenses thus granted, fees thus
fixed, are competent evidence to consider in determining what the
ac~ual value of an invention is, and what the recovery ought to be for
its use. But settlements for past transactions, where the parties are
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liable to suit if they do not pay, I instruct you, are not admissible as
evidence for the plaintiff upon the subject of value. .

Now, there is in evidence the deposition of Mr. Shaw, and counsel
have discussed before you the weight that it should have. They dis
pute whether Mr. Shaw, in this deposition, has spoken about payments
made for past use, or a price agreed upon for future use, or paJ'ments
partly for past and partly for future uses. I leavd that to you. The
testimony is before you, and it is for you to say what it means, and
what effect you will give it in this respect.

Other evidence has been introduced as to the value of the patented
brake-shoe as compared with others, and some question ill made of
what the comparison should be. The plaintiff's counsel insists that
no comparison shall be made with any implement that had not been
in use, or been invented,-if it was a patented implement,-before
the patent sued upon was issued. I am not able to agree fully with
that position. The action being for damages, (not profits,) I suppose
the defendants are liable-if they are liable for anything-for the
value of the invention at the time they appropriated it. A patent
issued on a particular day for a particular contrivance, might, with
reference to the business of the community, and the uses to which it
could be put, be worth a given sum on that day and at ,that time.
If it was the only contrivance that could be used to accomplish the
purpose for which it was adapted, it would of course constitute a
monopoly, and would command the market for whatever price should
be fixed upon it. If shortly after it was invented and put into use
some new contrivance, entirely different, and not infringing it in any
respect, but useful for accomplishing the same purpose, should be
Invented and brought into use, it is evident that competition would
arise, and the first patent, instead of then being the sale occupant of
the field, would have to meet the competition of the new, and might
not be worth so much as when it was first produced. I phink the jury
have the right-and I so instruct you-to look to the facts as they
existed at the time of the infringement. If the patent was useful
when invented, and was an improvement of actual value over what
then existed, the fact that something else was invented afterwards
that was better than it, would not take away its entire value, so that
the one who should prefer to use it or manufacture it could say, "I
shall pay nothing for that because I might have taken something bet
ter." A man who has a patent owns it as property, and if anybody
sees fit to infringe he is bound to pay for its fair value; and the fact
that there may be something else .just as good as that or better does
not destroy its value, but it may affect your judgment of what the
actual value is. The fact that this company chose to make this im
plement, with the combined parts,-that is, if you find those combined
parts are an infringement of this patent,-is conclusive upon the com
pany that they regarded it as a valuable instrument, thus combined,
and its actual value in use, under the circumstances existing at the
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time, the value of that combination, which constitutes the patent,
should be awarded to the plaintiff in daIllages; but the existence of
these other implements, patented or unpatented, is a matter that you
have a right to consider in arriving' at what your judgment of its
actual value shall be.' Of courSe, if the rival hnplements are pat
ented, the existence of them could. have no effeot, or but little 'effect,
upon the value of the invention in suit, excopt as they furnished com
petition in the market. If there existed some contrivance that was
not patented at all, or that was free to everybody, which subserved
substantially the same purpose, that might still further in your minds
depreciate the value of this; but the mere fact that such a thing did
exist would not destroy entirely, and could only be treated as modi
fying, the value of this at the time. In this connection I will refer to
a point to which counsel have called my attention. It is claimed by
plaintiff's counsel that the burden of proof is on the defendants to
show that those implements which were brought forward· are free if
they want to claim the benefits of them as free implements. If they
are patented, then of course the parties resorting to them would have
to l'ay royalty for their use, and if they chose to go to this iIljltead,
they should pay royalty on this, the fair royalty, whatever it is. But
counsel for defendants have asked me to say to you, that if, during
the examination of the witnesses, it was conceded by the counsel for
the plaintiff that anyone of these implements was not patented, you
have a right to accept that concession and treat it as proof of the'
fact that that particular one was not patented; and they claim that
the one which has been called or designated as the reversible sale
was admitted by counsel for the plaintiff not to be covered by any
patent,-not to have been patented,-and therefore you 'are entitled
to treat that as an unpatented implement; and so far as the exist
ence of that in the market could have affected the fair value of this,
you should consider it as a free instrument. I instruct you that a
concession made by counsel may bel treated by the jury as a fact
against the party whose counsel made the concession.

There is one other point that I will instruct you about. In his
opening statement the plaintiff's counsel claimed to you that if he
made proof that these defendants constructed a brake which was a
violation of his client's patent, and showed that they had constructed a
certain number of brakes altogether, f.he burden of proof would then
fall upon the defendants to show just how many were constructed after
the form of the Bing patent; and that unless they offered that proof
you should find that all made by them were constructed in .that way,
on the principle of the confusion of goods; that is, that a party who
mixes his goods with another man's, so that they cannot be separated,
is liable to lose his own goods with those that he commingles with
them. That rule does not apply in this case, for the manifest rea
son that whenever you go and look at a car you can tell what brake
is on it. If there is any confusion, it is confusion in the book-keep-
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ing, and not of the goods. The brakes could not be mixed; one brah
is always separable from another; and the burden is upon the plain
tiff to show how many articles were made in infringement of its patent;
and the plaintiff is entitled. to recover for the infringement of only
such number as upon the evidence you are satisfied were made by the
defendants. It is only in a case of this kind,-and I do not mean to in
timate that there is any cause for invoking the rule here; I leave
that solely to you, as you are the judges of questions of fact. If a
party shows an unwillingness to let the truth out, and keeps back
facts, and the means of getting at facts in his power, then the jury
is warranted in drawing the strongest possible inferences which may
be drawn from the evidence actually given in favor of the other party;
but further than this, there is no doctrine that can have any applica
bility in this case, and I do not say that this doctrine is applicable; I do
not say to you that the defendants have manifested any disposition
to keep back any facts in their power. If, when they made these im·
plements, they actually knew they were violating somebody else's
patent, and purposely omitted keeping any record of how many vio
latioqs were perpetrated, then you would be entitled to draw. the
strongest inferences against them, if there were any evidence of that
fact. But if they have brought forward their books, and furnished
all the evidence in their power, and have been fairly candid in the
matter, as much so as men may reasonably be expected to be when

• their interests are heavily at stake, you would not be justified in draw
ing any inferences, other than such as may fairly be drawn from the
evidence adduced. In reference to this subject of knowledge of the
patent, I say to you that everyone is bound to take notice of the exist·
ence of a patent, and the rights of parties under it, and is held re
sponsible to pay for every infringement that he actually perpetrates,
just as if he did know it. It is like the record of a deed; the record
of patents at Washington is notice to everyone, just as your title
deeds on the records of the proper county are notice to all the world
of your title. But, while a man is held to have this constructive
knowledge, he may be in actual ignorance of the fact; and so if these
defendants were actually ignorant of the existence of this patent at
the time they made the implements which are claimed' to be an in
fringement, they should not be deemed subject to criticism or reproof
because they have come here with their books in such shape that
they cannot tell from their books what infringements they did com
mit. It -is only when a man consciously does wrong, and 80 does it
as to conceal the facts, that he is subject to such criticism and to
this harsh rule of evidence.
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1. SHIPPING-BEAMAN'S WAGES-ADVANCE NOTE-DISCHARGE AFTER NEGOTIA
TION-INDORSEE-REv. ST. J 4534.

Where an advance note is given upon the shipment of a seaman for a vovagt,
and it is transferred to a bonafide. indorsee, under section 4534, the lattti may
recover of the owners of the vessel the amount thereof, notwithstanding the
seaman's discharge by the master before sailing, and notWithstanding that till,:
note contained the proviso that the seaman" be duly earning his wages." By
giving the advance security, the master under the statute incurs the risk, as
respects a bona fide indorsee, of the seaman's discharge before the vessel sails,

2. BAME-CASB: STATED.
Where the shipping commissioner, at the request of the master, gave such

an advance security 'to the seaman shipped by him, with the consent of the
master, the master having full opportnnity previously for ascertaining the tit
ness of the seaman, and the master SUbsequently discharged' the seamen by
reason of drunkenness on the evening preceding the sailing of the ship, and
the latter act not being sufficient ground of discharge by the maratine law,
held, that the master was not entitled as against the indorsee of the security to
allege the general unfitness of the seaman of which he had previously means
of knowledge; that the security was valid, and could be enforced bl the in
dorsee; and that the shipping commissioner being obliged to pay It, could,
therefore, recover the amount in an action against the owners. Held, also,
that the shipping commissioner, having defended in a former action against
him on the note, without notice to the present defendants, was net entitled to
recover against them the costs of the former suit.

In Admiralty.
Benedict, Taft tf Benedict, for libelant.
Alexander tf Ash, for respondents.
BROWN, J. This libel was brought to recover for moneys paid b~'

the libelant upon an advance note of $60, dated December 26, 1877,
and given for two months' advance wages to the cook of the ship S.
Hignett. The libelant was then, ltnd is now, United States shipping
commissioner at this port. His deputy, at the request of the captain
of the ship, procured a cook for the ship, who signed the shipping
articles; and the deputy at the same time, as requested by the captain,
signed the advance note in the following form:

"Seaman's Advance Note.
"NEW YORK, December 26,1877.

"Three days after the final departure of the ship Sarah Hignett from New
York, for Calcutta, I promise to pay Joseph Harley, or his order, sixty (60}
dollars, provided he is then duly earning his wages.

"860. FRED C. DUNOAN, Dep'y U. S. Ship'g Com'r."

The cook had been employed upon the ship for two weeks previous,
with the understanding on the part of the captain that he would be
shipped for the voyage. On the moming of the day that the ship
sailed, the captain, being dissatisfied through evidence of the cook's
drunkenness, determined not to allow him to proceed on the voyage,
called upon the shipping commissioner, discharged the cook; and pro-
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cured another in his stead. The steward had previously indorsed and
transferred the note to one Weinhold, acknowledged receipt of $60
thereon, and directed payment of the note to him or bearer. Wein
hold, shortly after the vessel sailed, commenced suit upon this note
against the commissioner and deputy commissioner in one of the city
courts, and recovered judgment thereon, with costs. This judgment
was paid by the libelant, who thereupon sues the owners of the ship,
as for money paid at their request. Though the judgment was in
form recovered against the deputy alone, as the deputy in fact acted
on behalf of the shipping commissioner, and the latter has adopted
his acts in that respect and paid the judgment, he is entitled to sue
for reimbursement.·

I have no doubt, upon the evidence, that the steward was, on the
whole, an unfit person for the voyage. During the two weeks before
the day of sailing, the master had, however, abundant opportunity to
observe the steward's general unfitness. He knew that this steward
was to be shipped by the shipping commissioner, and the latter acted
at the master's request in procaring the shipping articles to he signed
by the cook and. in giving the advance note. The captain and owners
became bound; therefore, by that engagement, and by the advance se
curity given on account of it, in pursuance of sections 4532, 4534, Rev.
St.; they could not lj.llege previous unfitness as a defense against that
obligation. By the section last named, it is provided that "if the sea
man sails in the vessel from the port of departure mentioned in the
security, and is then duly earning his wages, or is previously dis
charged with consent oj the maste"', but not otherwise, the person dis
counting the security may, ten days after the departure of the vessel
from the port ofdapariure mentioned in the security, sue for and re
cover the amount promised in the security, with costs, either from the
owner or any agent who has drawn or authorized the drawing of
the security." By this section, it will be perceived, a· recovery upon a
note may be had not only if the seaman be duly earning his wages,
but also in case he has been previously discharged with the consent
of the master. The necessary effect of this provision is that a master
who gives, or causes to be given, an advance security, for a seaman's
wages, thereby incurs in favor of an indorsee all the risk of the sea
man's discharge within a period of 10 days. It is not necessary to
determine whether the liability would still exist where the discharge
was for BOJXle gross misconduct on the seaman's part, such as, by the
maritime law, would clearly be good ground for immediate discharge;
since in this ease the only act alleged after the seaman was shipped
was a single drunken spree on. the evening before the ship sailed,
which alonl;l. is. not a sufficiep.t grouI\d, for such, a discharge.

The notflju this case co~taU1ed" the condition, "provided he [the
seaman] js·th~~ duly earlllnghis ,wages." As the seaman at that
time was ~ot earning his wages, had the right of recovery upon the
note rested merely upon the :ordinary rules of law, plainly no recovery
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could have been had; because the condition WltS not eomplied with~
But it is clear that upon such a note the right of recovery is not to be
determined by ordinary legal rules; since the statute is explicit, that
the person discounting the security may recover the amO'unt promised
by the security, with costs, if the seaman has been previously dis
charged with the consent of the master. The seaman ill this case
clearly was so discharged, without sufficient new cause arising after
he was shipped; and the person who discounted the security had,
therefore, a statutory right to recover the amount mentioned in it,
not by force of the terms of the note, but by force of the statute.
The libelant, when sued, did not.. give notice to the respondents.
This, however, is immaterial, since the judgment itself is regarded as
immaterial, here. Being liable to an indorsee, under the statute for
the amount mentioned in the security, as an agent for the owners,
who had authorized the drawing of the security, the libelant might
have paid it without suit; and upon such payment he would have be.
come entitled to reimbursement from the respondents as principals,
without reference to any judgment.

The libelant is, therefore, entitled to recover the sum of $60, with
interest, from the time of payment, together with costs in this court.
Not having given notice of the suit in the city court to the respond
ents, he is not entitled to recover of the latter the costs in that
court.

GOVE v. JUDSON and another.

(Diltrict Oourt, 8. D. Ne'lD York. February 8,1884.)

SmPPJNG-SEAMEN-SmpPING ARTICLES-DISOHARGE-ExTRA WA.GES-SECTION
4582.

An American seaman discharged from an American vessel in a foreign port,
because the captain "has no funds to pay and could sail no further," will lie
deemed discharged with his own consent within the meaning and equity of sec
tion 4582, which was designed to furnish the seaman, in such cases, with means
of return to his own oountry; and no consul being found in the foreign port
nor extra wag811 paid there, as required, the Reaman may maintain an action in.
admiralty on his return, against the owners, for his two mo~ths' extra pay.

In Admiralty.
J. A. Hyland, for libelant.
E. Seymour, for Sturges, one of the respondents.
BROWN, J. The libelant, an American seaman, in May, 1819,

shipped on board the American bark Rocket, then lying at Newcastle,
Australia, 'as first mate, for a voyage to the port of Saigow, Cochin
China; thence to such ports as the master might direct, and thence
to the United States. The libelant sailed from Newcastle, acting
as first mate, and the bark arrived at Saigow in September of the
same year. The crew then wanted to be discharged on the ground
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of too much pumping, and on the tenth of- September all were dis·
charged by the captain, including the libelant; the vessel being then
unseaworthy, and the captain stating that "there were no funds to
pay with, and that she could sail no further." The libelant at the
time demancled extra pay, ancl to go before the consul, but was told
by the captain that there was no consul there; and the libelant,
upon inquiry, was unable to find any consul; and only wages up to thEJ
time of dibcharge were paid by the master. As the claim for extra
wages is not founcled on the shipping articles, the formal clefects in
their certification and acknowledgment are immaterial. Dustin v.
J.l1array, 5 Ben. 10. Under section 4582, if a seaman be discharged
in a foreign port, with his own consent, three months' pay is required
to be paid to the consul, two·thirds of which, by section 4584, are
payable to the seaman on engaging his return to the United States.
It has been repeatedly held, in this and other courts, that upon such
a discharge, if the payment is not made to the consul, the s~aman

may by suit recover the sum to which he is entitled. The Hermon,
1 Low. 515; Wells v. Meldrun, Bla.tchf. & H. 344; The Blohm, 1
B~n. 228; The Caroline E. Kelly, 2,Abb. (U. S.) 160; Coffin v. Weld,
2 Low. 81. In the case of Hoffman v. Yarrington, 1 Low. 168, it was
held that, under the provisions of the act of August 18, 1856, (Rev.
St. § 4583,) extra wages will not be required where the vessel has
been condemned as unfit for service from sea·damage arising during
the voyage. In the present case there is no evidence that the vessel
had been condemned as unfit for service.

It is objected that the evidence shows that the discharge of the
libelant was not "with his own consent." What the libelant testi
fies on that subject is, "My discharge there was not my voluntary
act, it was compulsory; by compulsion, I mean the captain told me
there was no funds to pay, and could sail no further; I requested
the captain to find a consul," etc. This evidence does not show that
the libelant's discharge was not, under the circumstance which he
explains, "with his own consent," within the meaning of the statute.
His discharge was evidently"with his own consent," fl,lthough that
consent was ,constrained and rendered necessary under the' oircum
stances, and, in that sense, compulsory, because the captain had no
funds to pay, and could sail no further; and such duress will not de
prive him of his right to extra pay. Bates v. Searury, 1 Bpr. 433.

The discharge not being within the exception of section 4583, the
'libelant's claim is evidently within the equity of·· the statute and its
intentiqn, to provide American seamen with the means,of return to
'this country; and he is therefOre, I think, entitled to a decree for
'tWQ months' pay, amounting to $80, with interest from the time of
.fi.lingth~ libel, September 7, 1881, making $91.60, with. costs. .
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DEMURRAGE-BILL .oF LADING-READINESS TO DISCHARGE.
Where the bill of lading for a block of marble weighing seven tons provided

that it should be disharged by the receiver within six hours after written notice
of the master's readiness to deliver it, or pay demurrage, £15 per day, held,
that the ship was bound to afford reasonable and customary facilities for the
discharge; and the receiver being prepared to move the vessel some 250 fe.etto
the usual place of discharge at his own expense, as was usual, and the mate,
in the absence of the captain, having repeatedly refused to permit the vessel to
be thus moved, partly for the reason that she had not her anchors aboard, held,
that she was not in readiness to deliver within the meaning of the bill of lading,
and could not recover during the time of such refusal.

Action for Demurrage.
A. J. Heath, for libelant.
W. W. Goodrich, for claimant.

, BROWN, J. This action was bronght to recover demurrage for delay
in the discharge of a block of marble weighing about seven tons. The
bill of lading contained the following clause:

"The marble to be discharged in New York, at the expense and risk of the
receiver, six hours after written notice being given by the master that he is
ready to deliver the same, or to pay demurrage at the rate of fifteen pounds
llterling per running day."

To discharge her general cargo the vessel went to Coe's stores and
lay along-side a bulkhead, at right angles with the line of the pier,
:near the end of which a permanent derrick was erected, and which
was the usual and chief place in this city for the discharge of blocks
of marble. The vessel was only about 250 feet distant from thig der·
rick. The cousignee was notified of readiness to discharge by a
postal-card, mailed to' him on a Friday forenoon, and which wasre·
ceived at his office at about 5 P. M. This was too late to be a \lalid
notice for that day. The consignee had previously engaged Mr, Smith,
the proprietor of the marble yard and derrick close by, to l1nlodethe
marble as soon as the vessel was ready. Mr. Bmitb had vre\7iously,
on Friday, sent his son to the vessel to arrangetohavaltler bauledpto
the derrick, 250 feet further along the bulkheadimd pi'et,'in!oriletto
discharge the marble. The captain was absent from the vessel, and
the mate declined to say anything on the subject in his absence. It
was a usual and customary thing for vessels discharging other cargo
near by, and also having marble aboard, to discharge the marble at
this slip, and to be hauled along-side the derrick by Mr. Smith's men
for the purpose of quick discharge; and vessels waiting to discharge
marble were usually hauled along-side the derrick in turn by Mr.
Smith's men. On Saturday morning the consignee again went to the
vessel with Mr. Smith, or his son, and again requested permission to
move the vessel to the derrick, and offered sufficient men to move her
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at once. ~ The captain was again absent, and the mate declined to do
anything. They remained there till near noon, and the captain not
appearing, they went away. The day was very stormy, and no re
moval of the block of marble could safely have been made by the use
of shears. On Monday morning, the vess.el being in readiness to
proceed to Hunter'il Point to load; procured a tug for that purpose,
and in passing out of the slip stopped a short time at the derrick, where
the block was speedily discharged by .Mr. Smith, and the ves8el then
proceeded on her way. She now claims three days' demurrage.

Upon the facts stated the claim of demurrage seems to me desti
tute of any equity. Had the vessel got her spare anchor and chains
aboard on Friday or Saturday and been then really ready to move,
there is no reason to suppose any refusal would have been made to
the request to suffer her to be hauled along·side the derrick for the
purpose of discharging the marble. The request was a reasonable
one, and I am satisfied the moving of the ship would have been at
tended by no difficulty or danger. The condition of the bill of lad
ing, r~quiring removal of the marble within the short time of six hours
after the vessel was ready to disoharge, imposed on the captain at
least the duty of permitting her' to be hauled in the usual manner
and at the consignee's expense to a place where the discharge could
be made expeditiously; Upon an agreement for discharge in so short
a time, it must be implied that the ship would accede to any reason
able and customary facility for discharging. This was twice pro
posed totbe vessel and twice refused, tbecaptain not being present
to answer, though it was business .hours and he.was long waited for.
Tbeniate's answer, that the vessel was not ready to move on account
of the spare anchor and chains which were'still onshore, shows that
the vessel was not in fact "ready to discharge" tht4 marble within the
meaning of the bill of lading, because she was not ready to be moved
the short distance of 250 feet, which the consignee had the reason
.able and customary right to have ,her moved at his own expense. On
Monday she had got her anchors aboard and was then ready, and she
then proceeded to the derrick and discharged the block with no sub
stantial detention.! think iUs ,clear that she did not in fact sus
tain any detention through any ~ot8 of the consignee; and the libel
should be: disJilissed, with costs.
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(Diat1'ict C01vrt, S.D. NewY01'k. .Dec~mber 29, 1888.)

ADMIRALTY PRACTICE-NEW TRIAL-AppEAL. . ... .
After a hearing in an admiralty cause in this court, and a deCision· rendered

upon complicated questions of law and fact, the cause should not be re
opened and a new trial had for the introduction of further evidence In this
court, where there does not appear to have neen any mistakEl'or,misapprehen
sion in regard to the evidence taken and the facts proved; such relief should
be sought upon appeal to the circuit, where the additional facts may be proved
as a matterofright.

In Admiralty.
Rodman ~ AdamBand R. D. Benedict, for Wolff & Co.
Edward S. Hubbe and John E. Parsons, for ~team-ship company.
BROWN, J. Upon the motion for a rehearing in the above case,

(18 FED. REP. 733,) it does not appear to the court upon the evi·
dence taken that. any error was committed in holding the white daIIl:-'
age to be within the exception of the bill of lading under the term
"rust," in the absence of /:lolly evidence of the restriction. of the mean~
ing of that word by commercial usage to the rust of iron. If the
court is in error in that respect, an appeal to the circuit court is the
appropriate remedy. So far as the supposed error of theconrt rests
upon the alleged commercial use of the word "rust" in a restricted
sense, if such restricted use can bepfQved through further evidence,
that error can also b.~ corrected on 'appeal by thejnti-oduction of the
appropriate testimony to prove the fact; and relief must be sought in
that manner, and not by a rehearing, or by an opening of the cause
for .further evidence.on a new trilLl in this court. . The court, bl,ling
unable from the testimony to find, satisfactorily whEl,t was. the actual
cause of the w4ite damage, or by whose fault it arose, was bound to ex
amine and consider the te:J;mS of the bill of lading. The failure of
counsel on both sides to aid the court byany~onsideration of the
meaning of the word "rust," did not relieve the couft from this duty.
If any actual misapprehension or mistake in regard to the facts
proved had appeared to have been committed, the court would ~ladly
seek to correct it; but that does not appear. . .. , ,. '

According to the settled practice, therefore, the relief .desired should.
be sought upon an appeal to the circuit court; and as, sllch fLPpeal
would, doubtless, be taken by one side or the other, in'a.nyevent, th~
final disposition of the cause will in fact<beexpedited by,fpllowing
the uBual practice ;8nd the motion for a reh~arin~ shoul~ 'p~ ~eni~d.

'.i
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(District (]oure, 8. D. NfIlD York. February 11,1884.)

8BIPPING-SEAMEN-BHIPPING ARTICLES-EVIDENOE.
Though shipping articles may be attacked by the seamen, and shown by

parol to be incorrect, fraudulent, or void; yet, In case of dispute as to the
amount of wages agreed on, the shipping articles will control, the seaman
being competent to bind himself thereby, unless the articles are shown to bo
invalid by a reasonable and satisfactory preponderance of evidence.

In Admiralty.
Beebe lX Wilcox, for libelant.
Jas. K. Hill and Wing It Shondy, for claimants.
BROWN, J. I have no doubt that the shipping articles of July 31,

1883, were signed by the libelant; the handwriting is admitted by the
libelant to be like his, and a comparison with other signatures of his
leaves, I think, no question on that point. These articles fix the rate
of wages at $40 per month. Shipping articles are required to be
signed under section 4520; and though their correctness may be at
tacked, and though they may be shown by parol to be incorrect,
fraudulent, or void, (The Cypress, BIatchf. & H. 83; Page v. Sheffield,
2 Curt. 377, 381,) unless this be satisfactorily established, the sea
man will be held bound by the terms prescribed in them. The At
lantic, Abb. Adm. 451; Slocum v. Swift, 2 Low. 212; Willard v. Dorr,
3 Mason, 161, 169. The intention of the master to pay but $40 per
month is clear, not only from his own t~stimony, but from that of
other witnesses. The testimony of the libelant and of other witnesses
who corroborate him, that he declined to ship for less than $45 per
month, produces no little embarrassment in the testimony; and in
such a case the original articles, as they stand, must control. There
is no such clear and satisfactory proof of either fraud or mistake as
would justify the court in disregarding them.

The evidence as to the articles signed at Fernandina is equally
conflicting. It is unfortunate that the original document is not pro
duced by one of the parties. The certified copy could not furnish
any information by inspection as to whether the original articles had
been altered from $45 to $40 per month. The certified copy of the
articles is made competent evidence by section 4575, and the burden
therefore seems to be upon the libelant to prove that it is lncorrect.
The original articles, however, signed in New York, and bearing no
marks of alteration, give the libelant's wages as $4:0 only; and these
articles were designed to cover the whole period of the libelant's serv
ices. On the whole, I think this original must be held to be con
trolling, and that the libelant should be entitled to a decree at the
rate of $40 per month only.
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THE GARDEN CITY, etc.

(Dl8trlct Oourt, 8. D. New York. January 31,1884.)

629

1. COLLISION-RIVER AND HARBOR NAVIGATION-RIGHT Oll' WAY.
A steamer meeting another in the fifth situation, and bound to keep out of

her way,-if able to do so through stopping and backing,-has no ri~ht to go to
the left and attempt to cross the bows of the other when there is not sufficient
time or space to pass in that manner without a collision, unless the other ves
sel either stops or chang'es its course; the latter has the right of way, and the
right to proceed on her course without obstruction.

2.. SAME-SIGNALS-TIMEI.y NOTICE.
In river and harbor navigation, although for good reason a vessel may, un

der the inspectors' rules, signal that she will go to the left, instead of the right,
these rules require early notice of such intention, and such a notice is not early
or timely when it would compel the other vessel to stop in order to avoid a
collision, unless in a situation where the former vessel has no other alterna
tive.

3. SAME-INSPECTORS' RULES.
Under the inspectors' rules the vessel signaled is bound to give an answer

promptly, either of assent or dissent.
4. SAME-MUTUAL It'AULT.

Where the ferry-boats G. C. and R. were approaching each other in the East
river in the fifth situation, and t.he latter being on the formar's starboard hand,
and the G. C., instead of stopping and backing, as she might have done, sig
naled WIth two whistles, and at the same time starboarded her helm so as to
cross the R.'s bows, and the latter made no answering signal, and the G. C.,
after going about a length under a starboard wheel, again signaled with two
whistles, to which there was no response, and she then stopped and backed un·
til the collision, which happened shortly after, and the evidence being contra
dictory as to the other details of the maneuvering of the two vessels, held,
that both were in fault; the G. C., for undertaking to pass to the left and cross
the R. 's bows without assenting signals, and the latter for not answering as re
quired, and thereby preventing the emharrassment and confusion of the G. C.,
which in this case plainly contributed to the collision.

5. BAME-~XOUSE-DEPARTURE FROM RULES.
Though the G. C. ran in connection with railroad trains, and the avoidance

of unnecessary stops was desirable, and though the usual course of the K at
this point was to swing to port, held, that these facts, though a sufficiently
good reason for the signal of two whistles, given by the G. C., regarded merely
as a proposition or request to pass to the Idt, were not a justification for any
departure from the rules of naVigation, without assenting signals from the R.
in reply.

In Admiralty.
Benjamin D. Silliman, for libelant.
Shipman, Barlow, Larocque ct Clwate, for claimant.
BROWN, J. This action was brought to recover damages for a col

lision between two ferry-boats-the Republic and the Garden City
about 4: 30 o'clock, in the afternoon of August 17, 1878, off Catharine
street, in the East river. The day was fair, the wind light, the tide
three-quarter ebb. The Republic belonged to the Catherine-street
ferry, and was proceeding across the river towards Main street, Brook
lyn. The Garden City was coming down the river from Hunter's
Point, with the tide, to her slip at James street. At the time of col
lision the Garden City was heading nearly down the river, but a little

v.19,no.7-34
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toward the Brooklyn shore; the Republic was going nearly across the
river, but heading a little downward. The starboard bow of the Gar
den City, which was much the larger boat, struck the port bow of the
Republic, and her guards ran over the deck of the latter, inflicting
some injury. The blow was comparatively a light one, as both boats
were nearly stopped.

According to the account given by the pilot of the Republic, as he
was about clearing his slip on the New York shore he was obliged to
stop to allow the steam-boat Superior to go up the river just in front
of him. As she passed him he saw the ferry-boat Alaska about 600
feet up river, off Market street, coming nearly directly down river,
but heading a little to the westward, and estimated to be about 300
feet off the New York shore, and the Garden City, as the pilot esti
mated, about six or seven lengths-that is, about 900 feet-astern of
the Alaska, and nearly in her wake, but about half a breadth further
out in the river. He testified that as the Superior passed him he
gave one whistle, intended for both the Alaska and the Garden City,
which, the pilot says, was replied to with one whistle by both; that
he then went ahead; that the Alaska slowed and stopped, passing
astern of him; that the Garden City, instead of stopping or slowing,
sheered out into the river when about five or six lengths off-i. e.,
about 700 feet-and blew two whistles; that he then stopped his own
engines, but did not blow any whistle in reply tQ this sign~l of the
Garden City; that then the Garden City stopped her engines; that he
then started ahead, and blew one whistle simultaneously, being then
about a length from the Garden City, and that the latter thereupon
started ahead, blowing two whistles; that he then stopped and backed
until the collision; that he was obliged to go ahead in order to get
out of the way of the Alaska; that there was not room to swing round
up river and go between the Alaska and the Garden City; and that the
collision was about 300 feet off the New York shore, or at least not
more than one-quarter across the river. .

'fhe pilot of the Garden City testifies that he was about 100 feet
further out in the river than the' Alaska, and considerably astern of
her; that he heard the signal of one whistle from the Republic and
the Alaska's reply of one whistle; that he did not understand that
signal to be intended for him, and gave no whistle in answer to it,
and that he did not blow one whistle at all; that when about off pier
37 or 38, and some 500 or 600 feet 'distant from the Republic, and
five or six seconds after her one whistle, he gave her a signal of two
whistles and immediately starboardedhis helm, to which the Repub
lic made no reply; that four or five seconds afterwards,and after
passing about another length, and when off pier 37, he blew two
whistles again, and at the same time stopped and back€d, and kept
backing with his helm to starboard till the collision; that the Repub
lic did not, after she had signaled the Alaska, make a stop, as alleged,
and then go ahead a certain time with one whistle; tbat he himself
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did not,· as aU(j~ed, go ahead after stopping and'hacking; that the
Republic did not whistle at all after her first 'whistle to the Alaska;
that under his own reversed engine he got seven or eight turns back·
wards, arid would probably have been entirely stopped by another
turn; that when he blew his second two whistles and stopped and
backed off pier 37, the Alaska was about half a length out and away
from the slip, and about 300 feet from him, and that the Republic
was also about 300 feet from him, and nearer the New York shore,
heading a little upriver; that the usual course of the Catharine-street
ferry-boats at that time of tide was to come out from the slip under a
starboard helm and go up the river, swinging within a space of about
300 feet.

The other witnesses called upon each side, thoup;h differing in some
details, generally corroborate the account given by the respective pi.
lots, as above stated, the greater number of experienoed nautical men
being undoubtedly on the side of the libelants. Tbe pilot of the A.laska
states that the Garden City was about 400 feet astern of him when
the Republic's one whistle was given, and about 50 to 75 feet further
out in the river; that the Republic passed from 200 to 300 feet ahead
of the Alaska; that she could not have swung round so as to go, as
the Superior did, between the Alaska and the Garden City; and that
the latter might have avoided the collision by slowing and backing, as
the Alaska did.

Without considering more minutely the differences in tbe accounts
given by the respective parties, nor relying much on the various es
timates of distance given, it seems to me clear that the chiefrespon
sibilityfor this collision must rest with the Garden City, and that
there are several distinct faults with which she is chargeable•.

1.· There were no such obstructions as to prevent the application
of the ordinary rules for the navigation of the East river. The
Garden City in coming down bad the Republic upon ber own star
board hand; the latter was seen in sufficient time for the Garden City
to avoid her, and, by the statutory rule, the Garden City was there.
fore bound to keep out of tbe way, leaving the Republic free to keep
her course. The evidence, as it seems to me, leaves no doubt that
had she slowed and backed, as the Alaska ahead of ber did, there
would have been no difficulty. The two vessels being in the fifth
situation, the ordinary COUTse required of the Garden City by the in
spectors' rules was to pass to the right; that is, astern of the RepUb
lic. There was no controlling reason compelling 'het to adopt the
exceptional course of going to the left and attempting to cross the
bows of the Republic. This departure from the ordinary rule was
clearly the primary cause of the collision; and where such departures
are not called for by any controlling necessity, and are adopted npon
the mere option of the vessel bound to keep out of' the way, they
onght to be held to be at the peril of the vessel adopting theQl" un..
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less it appears that, notwithstanding such departure, the eollision was
brought about solely by the fault of the other vessel. The Chesa
peake, 5 £latchf. 411; The St. John, 7 Blatchf. 220. That cannot be
held to be the case here, notwithstanding the fault of the Republic in
not answering the signal of two whistles, because I am satisfied that
bad the Republic kept her course without stopping, as she was en
titled to do, whatever be considered her course, whether strai~ht

I1cr08S the river as then headed, or swinging up the river as eus
tomary, the collision could not have been avoided, and that the only
way of avoiding it, after the Garden City's two whistles and star
board helm, was by the Republic's stopping and backing, which the
Garden City had no right to impose upon her.

2. While the inspectors' rules recognize (page 88) circumstances
in river and harbor navigation in which "for good reason the pilot
ma.y find it necessary to deviate from the rule requiring him to go to
the right," they also require that in such a case he shall give "early
notiee of such intention by two blasts of the steam-whistle." Except
in some exigency of navigation which did not exist here, no notice
can be considered early or timely, on the part of a vessel which is
bound to keep out ·of the way, that would require the other vessel to
stop in order to prevent a collision, for if this were allowed, then the
vessel bound to keep out of the way would, in effect, reverse the ob
ligation of the statute, which provides that she shall keep out of the
way and that the other shall keep her course. The former, in effect,
wonld be dictating to the latter, and compelling the latter to stop and
give way contrary to the statute, which declares that the former is
the vessel which shall keep out of the way of the latter. The notice
then must be so timely as not to require the other boat to' stop.
There may plainly be special circumstances in river navigation where
this rule would not apply, as where a boat is coming' down with the
tide and another is coming out of a slip too near to be avoided by
going astern of her; and so in various other circumstances which
might be instanced. The rule referred to applies only to ordinary
navigation where there is no obstrnction and nothing to prevent the
vessel bonnd to keep ont of the way from doing so, and giving time
by signals as to her proposed course. The signal of two whistles
given by the Garden City I must hold, was not in this case such
early and timely signal as is required by the inspectors' rules, be
cause, in the situation of these two ferry-boats at that time, I regard
it as impossible for the Garden City to have avoided the collision by
going to the left 'unless the R.epublic stopped and backed. As the
Garden City could not require this of the Republic, so long as she
could herself keep out of the way of the Republic by slowing and go
ingto the right and allowing the Republic to keep on in her course
as she. had a right to do, it follows that under these circumstances
lJer signal was too late, and that the time had already passed when
the Garden City might lawfully go to the left, of her own option, inde-
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pendent of any assent of the Republic, and that the Garden City
was in fault for attempting to do so.

3. Again, there being no necessity for the Garden City to go to
the left, and the signal of two whistles being given too late as the ex
ercise of a positive right to cross the bows of the Republic, since that
would have compelled the Republic to give way, that signal was law
ful at the time it was given only as a proposition or request to the
Republic to be allowed to pass to the left by the latter's aid and con
sent. The pilot of the Garden City had no right, therefore, to star
board his helm immediately on giving the signal, as the evidence
shows that he did, before receiving an assenting response from the
Republic. This was in effect dictating the course of the other vessel
and depriving her of the right of way to which she had the superior
right, under penalty of collision if she failed to yield. Until the Re
public assented to this exceptional course, as proposed by the signal
of two whistles, the Garden City had no right to act upon it. Her
doing so manifestly contributed to the collision, and, upon this ground,
as well as the others, she must, therefore, be held responsible. The
Johnson,9 Wall. 146, 155; The MillOaukee, 1 Brown, Adm. 818, 825;
The Delaware, 6 FED. REP. 198; The Franconia, 8 FED. REP. 397,
401, 403; The Hudson, 14 FED. REP. 489.

While the primary responsibility for this collision rests upon the
Garden City, for the reasons above stated, the Republic seems to me
as plainly chargeable with violation of the inspectors' rule, which re
quired her to "answer pl'omptly" the signal of two whistles given by
the Garden City proposing her exceptional course, These rules, en
acted in conformity with section 4412 of the Revised Statutes, are of
binding obligation. The supervising inspectors were authorized to
frame these rules in consequence of more particular provisions, and
more exact information being required by pilots in regard to each
other's movements in rivers and crowded harbors than the ordinary
rules of navigation afford. Nowhere is the need of these rules more
urgent and an observance of them more essential than in navigation
about this port. In the case of The B. B. Saunders, 19 FED. REP. 118,
I have recently held it a fault to maneuver in accordance with a sig
nal before answering it. The Republic in this case did not answer
either of the two signals of the Garden City. Having disobeyed this
rule, to avoid being charged with responsibility, the burden of proof
is upon the Republic to show that her failure to reply could 'not pos
sibly have affected the result. 1'he Pennsylvania, 19 Wall. 125,
137. The libelant's counsel urges that this did not affect the re
sult because the boats were already so near to each other that a col
lision was then inevitable. This contentionseet'ns to me not sus
tained by the evidence; and it is also atte~ded! by considerable im
probability. The evidence shows that there were two signals given
by the Garden City of two whistles each, besides several toots indi
cating danger. The pilot of the Garden City testifies that he had
given DO previous signal of one whistlt) to the Republic; so thl't,ac-
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c~rdingto his testimony, his first two whistles were the first signal
given by him to the Republic. Now, it is certainly highly improbable
that a pilot of any experience or sense of responsibility, such as the
pilot of the Garden City certainly was, would give a signal propos
ing to cross the bow of a ferry-boat for the first time when he was so
near to her that a collision was inevitable; and the improbability is
still greater if he had previously agreed to go to the right by a signal
of one whistle. The testimony of the pilot of the Republic, moreover,
is to the effect that the Garden City stopped at some time after her first
two whistles, whereupon he started his own engine ahead, and that
he might. as he thinks, have thus cleared the Garden City, if the lat
ter had not again started ahead under two whistles. The engineer
of the Republic testifies that under this, her last, headway she made
about six revolutions. This must have carried her forward some con·
siderable distance. The two vessels were approaching each other
nearly at right angles, and as they collided at the bows, and both
boats were then almost stopped, a very little less forward motion on
the part of the Republic would clearly have prevented the collision.
These considerations, as it seems to me, prove conclusively that when
the two whistles of the Garden City were first given, the situation
and heading of the boats could not have been such as to involve any
necessity of a collision. The situation was not in ext1'emis, as in the
case of The Chesapeake, supra.

Nor can it be said that the failure of the Republic to answer the
first two whistles of the Garden City did not result in contributing to
the collision, because she at once stopped her engines, a.ssuming it
to be true that she did so; for there is no question that her failure to
respond led the Garden City, after going about a length, to repeat her
signal, and at the same time to stop and reverse her engines. Even
this signal was not responded to; for the Republic, according to her
own story, then went ahead, and, in doing so, as stated above, col
lided gently with the Garden City. Had the Republic intended to
keep on at all after the Garden City's first two whistles were given,
considering that this would, as I find, and as the libelant's witnesses
testify, have involved danger of collision, she should have replied to
that signal promptly with one whistle, showing her dissent; and, in
that case, the pilot of the Garden City would have known of the dis
sent and that he must reverse at once, as he did afterwards, instead
of waiting for a reply until he had gone a length ahead, when his sig
nals were repeated, and when he did commence to back. This differ
ence of time in backing was of itself sufficient to have prevented the
collision, and was the direct result of the Republic's failure to respond
with one whistle if she did not intend to accede to the course pro
posed by the Garden City. If, on the other hand, the Republic did
intend to assent to the signal of two whistles, and to give way to the
Garden City, as it would seem that she did intend, from the fact of
her stopping, if the account given by her pilot be correct, then she
was equally bound to reply "promptly," so as to permit the Garden
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City to go ahead confidently and without stopping. Had such assent
ing response been given and the Garden City allowed to continue go
ing ahead, instead of backing, the Republic stopping meantime, as
her pilot says she was then stopped, the collision could not have hap
pened. I have much doubt, however, as to this part of the account
given by the pilot of the Republic. The story of the pilot of the Gar
den City seems the more natural and probable. This part of the case
shows evident embarrassment and confusion, occasioned by the fail
ure to respond to the signals, as reqllired; and such failure has been
repeatedly held to be a fault. The Olifton, 14 FED. REP. 586; The
Grand Republic, 16 FED. REP. 424, 427; The Beaman, 18 FED. REP.
334; .The B. B. Saunde1's, supra.

The Garden City ran in connection with railroad tr:ains, and it was
a natural and lawful purpose to make good time and as few stops in
navigation as possible. Her pilot had a tight, also, to take intoe6n
aideration the usual practice of ferry-boats to swing to the northward
on coming out of their slip at that time of the tide. While neither
of these considerations, nor both combined, could furnish any justi
fication for any disobedience or neglect of any rule of navigation,
general or local, nor authorize the Garden City to cross the bows of
the Republic without the consent of the latter, unless she could do so
without compelling the Republic to stop, they did furnish good and
sufficient reasons for proposin~ to pass to the left, which her pilot
evidently supposed would accommodate both, and required theRe
public to answer promptly under the inspectors' rules.

Nor can I find any justification for the Republic's going ahead in
the manner stated by her pilot, if his account in that particular be
correct, after he had once stopped, on hearing the Garden City's first
two whistles. For the Republicmust then have been to the wes~ward

of the Garden City's course; uuder, her six revolutions ahead' the
Republic must have made a considerable distance to the eastward, so
that whether the Garden City went ahead or backed, it was the last
movement ahead by the Republic which immediately contributed to
the collision, and it could not have happened without that. The
Garden City was, doubtless,already in fault, for the reasons I have
stated above; and her fault was apparent, at least, to the pilot ofthe
Repllblic; bllt this did not dispense with the use of all reasonable
means and nautical skill on the part of the Republic to avoid a col
lision, notwithstanding the existing faults of the Garden City; and
the danger of collision was then so evident that both alike were bound
to keep awa,y from each other. The O. O. Vanderbilt, 1 Abb. Adm.
831, 364; The Vim, 12 FED. REP. 906, 914, and cases cited.

For these reasons the Republic must also be held in £,ault, and the
damages to her, less the damages to the Garden City must be appor~

tioned between the twu. The libelants are entitled to a decree ac_
~Dl'dingly, with costs. with 8Jnorder of reference to asoedain the
l:l<ffiOl,nt, if the parties do not agree. '
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A.BTBRUP 'V. LEWY and others.

LEWY and others 'V. THE EXOELLENZEN SIBBERN, etc.

(District Oourt, S. D. Ne'IJJ York. February 7, 1884.)

1. SHIPPING-IMPROPER STOWAGE-DAMAGE TO CARGO.
Where in a short but violen~gale the bottom of a bark gave way in the middle

from four to five inches, through overloading with iron rails amidships, caus
ing a bad leak, whereby a cargo of rags Was damaged, hela, that the negligence
of the vessel in improper stowage was the proximate cuuse of the leak, for which
the ship was responsible, and that the consequent damage was not through
perils of the seas, within the exception of the bill of lading.

2. SAME-MASTER'S AUTHORITY TO SELL-NOTICE.
The master has no authbrity to sell damaged cargo in a foreign port with

out notice to the owner or shipper, when there is abundant time and means
for communication with him.

3. SAME-CASE bTA'l'ED-BILL OF LADING-QUALITY UNKNOWN.
Wherc the bark E. S., laden with rags and railroad iron, in a voyage from

Libau to New York, sprung a leak in a gale in the North sea through over
loading amidships, whereby some of the rags were wet; and being obliged to
put in at ()owcs for repairs, the cargo was all unloaded, and a considerable
portion of the rags was found to be hot, steaming, and rotten, and not capable
of being put into condition to be brought to New York; and communication
being practicable with the shipper at Libau by mail within three days, and. by
telegraph daily; and thut portion of the cargo not capable of being brought to
New York having been sold after repeated surveys, and under the advice of the
consul, after notice sent by him to theshipper at Libau without answer ordirec
tion received in reply. and the sale being fairly made, held, that the sale was
justifiable, but that the vessel was responsible for all loss occasioned by the
leak through overloading amidships. lIeld, also, that under the terms of the
bill of lading, "quality unknown," the vessel might show bad condition of the
rags when shipped; that the steaming condition of the rags on the morning;
following the gale was an indication that part were probably shipped in bad
condition; and there being no direct evidence of their condition when shippl'o;
held, that that question should be submitted for further evidence before the
commissioner in connection with proof of damage occasioned by the Ship's
leak.

4. EVIDENCE-()OMMISSION-ANBWER ~o GENERAL IKTERROGATORY.
Upon ·~ommission to examine the consul at Cowes as a witness in behalf of

the bark, the consul, in reply to the last general interrogatory, whether he knew
anything further to tho advantage of the ship, having replied that he and his
firm communicated with the shipper at Libau before the sale and received no
answer or direction; the subject being nowhere else alluded to In the plead
lUgs, interrogatories, or testimony, and the commission having been returned
and filed a year before the trial, held, that the answer sllOUld stand, and that it
was sufficient prima facie evidence of proper oommunication with the shipper
in the absence of anv countervailing evidence, and that the motion to suppress
that answer or for'leave to cross·examine by further interrogatories should
have been made before trial.

Thl'l above libel in personam lIlas brought to recover the sum of
$1,566.62 freight for 941 bales and 66 bags of rags shipped on the
bark Excellenzen Sibbern, at Libau, April 22, 1880, to be delivered
in New York. The libel in rem was brought to recover damages for
the non-delivery of 524 baleB and 28 bags, part of the above ship
ment, valued at $15,000. The rags not delivered were sold by the
master at Cowes, at which port he had been obliged to put in, in dis
truss. The cargo was there unloaded for the purpose of repait llig
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the ship, and a portion of the rags being found so damaged by wet,
heat, and rottenl1t,·a that, despite all efforts to improve their condi
tion, they were deemed unfit to be reshipped, they were condemned
on survey and sold, so far as salable, and other portions thrown
away as worthless. For the vessel, it was contended that the inju
ries to the bark were caused solely by the severe weather which she
encountered in the North sea; that the rags were in a wet and unfit
condition when shipped, which in part caused their damaged condi
tion at Cowes; and that the sale of the damaged portion was neces·
sary; was effected in the best manner; and was made after notice
sent to the shipper, (the bill of lading being to order.) to which, how·
ever, no answer was received. On behalf of the shipper, it was con
tended that the rags were all shipped in good condition; that the
damage to the vessel, and her consequent leaking, and the injury to
the rags, arose from the unseaworthiness of the vessel, through the
improper stowage of the iron, too great weight being placed between
the main and the after hatch, which caused the bottom of the ves
sel to give way and her keel to drop from three to five inches; also,
that no proper communication to the shipper was proved. and that
the eale of the rags at Cowes was unauthorized.

. The Excellenzen Sibbern was a Swedish vessel, 359 tons register.
about 500 tons burden, built in 1874, and rated in 1877 in the French
Veritas as AI; length, 130 feet; beam, 27 feet; depth, 14 feet; and
single decked. Her cargo on this voyage consisted of 1,362 old iron
T rails, weighing about 251 tons, and 186! tons of rags; in 0.11437 tons
weight. Both were shipped by H. Seelig, at Libau, to be delivered
in New York to order. The vessel commenced loading on February
26th; 400 rails were put in the bottom of the ship; then rags; then
above the rags, in a sort of trunk.way running fore and aft along
the middle of the vessel, the remaining 963 iron rails; and then rags
on top. The rags were stowed by a regular stevedore; the rails by a
common laborer. The bark, according to the testimony of the master,
was in perfect condition on leaving Libau, having had a new set of
sails and new rigging. She sailed for New York on April 9th, touched
at Copenhagen, and left the Elsinore roads on the evening of the 14th.
On the afternoon of the 21st she encountered a heavy gale in the
North sea, which abated on the evening of the 22d. On the morn.
ing of the 23d the vessel was found leaking heavily, and, on removing
the hatches, it was discovered that the bottom of the vessel had given
way in t.he middle, so that five of the stanchions running from the
keel to the deck-beams were from two to five inches short. The mate
testified that the bark sprang aleak on the night of the 21st or 22d;
that they "could hardly keep it up with the pumps; it kept us pump
ing all the time;" that after the storm "we got down in the hold and
could see that the bottom was sunk four inches, from the fore part of
the main-hatch to the after-hatch; she was all the way along a little,
a very little, from the fore-mast to the mizzen-mast; all the keys W<ilre
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broken; and all the stanchions from the main~hatch to the after
hatch;". that "she had given way a little in the water-ways and
seams;" the distance .she had sunkdowD "when it was heavy seas
was between four and five inches; she jumped up and down; the
bot·tomwas keepingj'umping up and down on her;" and that afterar
rival at Cowes the bottom was still sunk some three inches or three
ancLahalf inches, and made at anchor about two or three inches of
water per hour. On the. 23d, 'when the hatches were opened, the
bales of. rags were in a heated and steaming condition. On discharg
ing the ,oargo at Cowes, a few days after, some of the bales were so
hot.as to burn the hands in handling them. On the 28th the master,
having instructions from the owners of the ship, ordered the requisite
survey. In the report of April 29th it is stated that the vessel "had
gone down very much in her center between the fore-part of the main
hatch and the fore-part of the after-hatch. In this part of the ship
the hold stanchions were torn away from the beams and had sunk
about two inches; the main·mast and the beams appeared to have
goue ,down about two inches," and the main-mast and pumps the
same. In the report of the survey of the cargo, May 11th, 524 bales
and 28 bags of rags were reported in a very wet and damaged state;
many Qf them so greatly heated as to be actually smouldering; they
were directed to be kept separate and in the open air as long as prac
ticable,with the view of partly drying them. Ten other bales,
slightly wet, were directed to be opened, dried, and repacked. Upon
a further survey directed by the consul, the surveyors, on the twelfth
of June, reported that on previous surveys, particularly on the third
of June, the bales and bags above referred to had been found ex
tremelywet and damaged, a large number of them greatly heated,
and many in a rotten and partially deoomposed condition; that, where
practicable, the bales were opened and exposed to the air with the view
of improving their condition, and that no perceptible improvement was
effected; and that, believing that they could not reach New York with
out becoming entirely worthless, they had on the third of June con
demned the whole of said bales and bags as quite unfit for shipment
and had recommended their sale at auction; and that on the eleventh
of June they had again re-examined the rags with a rag merchant,
and that they adhered to their previous conclusion, in which the mer
chant concurred. About May 25th notice of the intended sale of the
rags for June 15th was given by advertisements put in the Shipping
Gazette and in the local and London newspapers; hand·bills were also
extensively posted. The sale was conducted by an auctioneer accus
tomed to the sale of all kinds of damaged cargoes, who testifies that
the sale was attended by at least 150 persons, many of whom bid for
-the various lots; that the competition was brisk; and that he con
sideredthe sale satisfactory for goods in such a damaged condition,
many of the bales being quite rotten, and "having to be packed in
bags before they could be weighed."



AS'l'SRUP V. LEWY.

The consul, who was examined upon commission, in answer to the
general interrogatory if he knew of any other thing of benefit to tbe
vessel or her owners, said:

"My firm, as agents, and the captain personally, communicated with the
shipper of the cargo at Libau on the arrival of the ship at Cowes,and after.
wards; but the shipper made no reply to such communication nor gave any
directions; the parties claiming to be the owners of the rags wer~ not com
municated with, because neither their names nor addresses were known."

The repairs of the vessel being completed, she left Cowes June 25th
and arrived at New York on the thirteenth of August. A portion of
the rags delivered in New York, it is claimed, were in So damaged
eondition. The bill of lading of the rags contained the following
dause: "Quality, weight, and marks unknown; the rags loaded under
and over iron."

Sidney Chubb and Chas. M. DaCosta, for the shippers.
Hill, Wing d: Shoudy, for the Sibbern and owners.
BROWN, J. Upon the evidence in this case it must be held that

the sinking of the keel and bottom of the bark prior to her arrival at
Cowes was an unusual and extraordinary occurrence. Cumming, a
stevedore, one of the experts in behalf of the vessel, testified that
with heavy cargoes on the ship's bottom, it was not unusual that there
should be a sinking of from one to three inches, but that he never
knew of a case of a sinking of five inches; and that, in his judgment,
150 tons, with possibly 20 additional, would have been a suitable
weight over a space of from 40 to 60 feet along the center of the ves
sel, and that the sinking of the bottom, to which he refers, might or
might not cause the ship to leak, according to circumstances. The
mate says that her bottom dropped from four to five inches at sea,
and from three to three and a half when lying still at Cowes. Karbek,
the carpenter, testified that "the ship gave way; she sank in the mid·
dIe four inches." Other witnesses make it from three to four inches.
Although the bark met with a severe gale, which came on during the
afternoon of April 21st, it was scarcely more than of 24 hours' dura
tion, since the protest expressly states that it abated on the evening
of the 23d. The sea is spoken of as running very high, and some
water swept the deck; but, it must be noted, that nothing was car·
ried away, nor a spar lost; and it seems to me that the testimony of
the experts on behalf of the shippers, and their judgment, consider
ing the circumstances above mentioned, are entitled to the greater
weight, and that there was nothing so extraordinary in the weather
encountered on the twenty-first and twenty-second of April as to
account for the extraordinary result upon the ship, and for her
dangerous leaks, had she been seaworthy in both hull and stowage
when she sailed. Accepting the testimony of the master, that her
hull was in good condition when she left Libau, and her rating Al
three years previous, the only adequate cause that (j8,n be perceived
for this extraordinary result is in the mode of loading the iron rails,
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namely, too great quantity amid-ships. The evidence leaves no doubt
that the chief sinking of the vessel at the bottom was in the middle,
from the fore part of the main hatch to the after hatch, and this is
where it appears, upon satisfactory proof, that the ship was over
loaded. Cumming, the eJipert in behalf of the vessel, would allow as
proper but 150 to 170 tons weight along that portion of the ship;
the evidence indicates that there were at the least 225 tons within
that space, and probably considerably more. Nine hundred and
sixty-two of the rails were placed in the trunk-way in that part of the
ship; if of average weight, they alone amounted to 176 tons. The
trunk-way, which was on top of the first course of rags, was eight
feet wide, running fore and aft along the center. The general mode
of stowage was approved by all the witnesses, provided the upper
course of rails was sufficiently distributed in length fore and aft.
While the testimony on this point is not so exact and explicit as could
be desired, the inference from the testimony of the mate and steve
dore is strong that this trunk-way was amid-ships, and did not extend
to the fore-mast, as claimed. The expert for the vessel testified that
the frequent loosening of the stanchions, to which he referred, was
between the main-mast and the fore-mast, and that there ought not to
be weight enough aft to loosen the stanchions in the end of the ship;
and that the loosening he referred to was not from the dropping of
the keel, but from the ends of the beams going down. In this case,
the chief dropping of the bottom was from the main hatch aft; while
the captain and all the other witnesses from the ship spoke of her
bottom and keel as giving way in the middle; "not worth mention
ing," the captain said, "except in the middle." The mate said "the
bottom sank four inches, and in the seas kept jumping up and down
from four to five inches." The carpenter said "the ship gave way;
she sank in the middle four inches. " The weight of the cargo in the
middle, even according to the testimony of the ship's own expert,
with the corresponding special injury and extraordinary leaking aris
ing from her bottom's giving way, particulady in Just that part of
the ship, seem to me to leave no reasonable doubt that she was over
loaded in the center; and the testimony of the master, that the rails
were loaded by a common laborer, while a stevedore was employed to
load the rags only, would indicate that the overloading of the center
arose from a want of suitable judgment and experience in the distri
bution of the cargo. As I must find, therefore, that this improper
stowage was the cause of the vessel's giving way at the bottom, it fol
lows that the ship must answer for the damage caused by the giving
way of the vessel and by the consequent leak; since, in such a case, the
damage is not to be ascribed to perils of the sea, but to the negli
gence and fault of the vessel. Olark v. Barnwell, 12 How. 280; The
Regulus, 18 FED. REP. 380.

2. Under the circumstances of this case, I cannot doubt that it was
the duti of the master, by the general maritime law, to communicate
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with the shipper before selling the damaged rags at Cowes. Com
munication between Cowes and Libau cOllld be had in the ordinary
COUfse of mail within three days, 'and by tele~raph within twenty
fOUf hours. There was abundant time and opportunity for commu
nication. The ship was laid up there several weeks for repairs, and
the rags were condemned by the surveyors as unfit to be taken to New
York on the third of June, a week after the ship's arrival at Cowes.
It is not questioned that, under the English maritime law, notice to
the owner, where notice is easy and practicable, is an essential con
dition of a master's authority to sell or to hypothecate either the ship
or cargo, whether the object be to obtain money for the repair of
the ship, or merely the sale of damaged or perishable goods. Acata"
v. Burna, 7 Exch. Div. 282; The Australaaia,n, etc., v. Morse, L.
R. 4: P. C. 222; Gammell v. Sewell, 3 Hurl. & N. 634; The Gratitu
dine, 3 C. Rob. 240; The Hamburg, 2 Marit. Law Cas. 1; Atlantic Mut.
Ins. Go. v. Huth, 16 Ch. Div. 474. These cases all rest upon one
common principle, that the master, by virtue of his general authority,
does not have any right to sell or hypothecate either the ship or the
cargo; that his authority in these respects rests upon necessity solely
and upon the particular emergencies of the occasion; and that thiEl au
thority is therefore limited by the nature aud extent of the necessity.
If the owner is at hand and can be easily communicated With, the
master must advise the owner of the facts, and take his directions;
and where such directions may be obtained, there is neither neces
sity, nor authority, nor justification for the master to assume to sell or
to hypothecate without notice. These principles I understand to
be substantially adopted by the supreme court in the case of The
Julia Blake, 107 U. S. 418, [2 Sup. Ct. Rep. 191,J affirming the
judgment of the district and circuit courts of this district. 16 Blatchf.
472. See, also, The Amelie, 6 Wall. 18, 27; The G. M. Titus, 7 FED.
REP. 826,831; Bntlerv.Murray, 30 N.Y. 88.99; The Joshua Barker,
Abb. Adm. 215; Pope v. Nickerson, 3 Story, 465; Myers v. Baipnore,
10 Pa. St. 114; Hall v. Franklin, etc. Ins.Co. 9 Pick.466; Pike v. Balch,
38 Me. 302. In a case like the present, where there was no need of
selling the cargo for the benefit of the ship, but the sale was made for
the reason only that the damaged cargo could not properly be taken to
the port of destination, and where there was abundant time and means
of communication with the owner or shipper to ascertain his wishes
as to the disposition of his goods, there was plainly no necessity for a
resort by the master to any extraordinary and exceptional powers.
While I should sustain, therefore, the principle invoked by the coun
sel for the shipper, I am not prepared to find, upon the case as sub.
mitted, sufficient evidence of remissness on the part of the master to
hold the sale unauthorized.

No question was made as to the want of notice in the pleadings in
either of these two cases. In the examination of witnesses upon
commission, no question was put by way of examination or cross·ex-
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amination upon this subject, rior in the examination of the master
here in1880W8s any allusion made' to it by counsel on either side.
'rhe counsel at Cowes, in his deposition, however, in answer to the
last general interrogatory on the part of the ship, stated that his firm,
as 'agents, and the captain personally, communicated with the ship
per .at Libau; but the shipper made no reply, and gave no directions.
From this answer it is obvious that the consul, under whose advice
the several surveys and repairs of the ship, as well as the surveys
and sales of the cargo, were made, was familiar with the well-settled
English rule requiring notice to be given; otherwise he would not
naturally have volunteered this testimony without his attention being
directed to the subject. This, of itself, furnishes a strong presump
tion in aid of his own testimony that such communication was sent,
and that no answer was received. Upon the trial, counsel for the
shipper moved to strike out this answer, for the reason that it was
volunteered, and was upon a subject as to whi. h the witness was not
interrogated, and as to which there had consequently been no oppor
tunity for cross-examination. The commission, however, had been
returned and filed more than a year before the case was brought on
for trial, and the court declined to strike out the testimony, for the
reason that it was material, and because there had been abundant
opportunity either for the motion to strike out to be made earlier, or
for the return of the commission for further cross-examination if that
had been desired; and as neither party had taken any steps in reo
gard to this part of the commission, the answer should be allowed to
stand. Although the consul's answer is quite general, and does not
state what particular facts were communicated to the shipper, yet as
the evidence of a public officer, aoting in disoharge of known duties
under the maritime law, and in no way personally interested, it seems
to me that every intendment is to be made in its favor. The goods
being consigned to order, only the shipper's name was known; no
other communication or notioe was therefore required than to the
shipper; and the consul's statement is that they communic.'itted with
the shipper at Libau and got no answer nor any direotions. DUL.ng
the long time that has elapsed sinoe this commission was returned
and filed there has been abundant opportunity to obtain the ship
per's testimony by commission, and to show, if such was the fact,
that no such communication was ever received, or if received, that it
was too late, or for any other reason insufficient. As no evidence of
this kind has been procured, and no reason given· for not obtaining
it, if material, I think the answer of the oonsul, though brief and
general, is nevertheless prima facie sufficient evidence of oompliance
with the obligation to communicate with the owner. The objection
upon this ground cannot, therefore, be sustained.

3. In regard to the sale itself I see no reason to doubt that it was
fairly conducted, w,ith every reasonable preliminary effort to do the
best that could be done, and to realize the best prices for the dam-
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aged goods. It appears to have been well advertised; a numerous
compflUY was in attendance on the sale, and the competition brisk.
No eviilence was adduced that the prices obtained were inadequate.
The fact that one of the purchasers, shortly after the sale, sold his
lot at more or less profit, the amount not stated, is not sufficient ev.
iilence that the sale was unfair or the price realized too low.

4. The evidence as to the condition of the rags when the hatches
were opened on the twenty-third of April, and when the bark arrived
at Cowes on the twenty-seventh, is such that I cannot resist the con
clusion that a part of the rags was not shipped in good order. The
evidence as to the filthy, rotten, and offensive condition of many of the
bale·s when unladen a few days after the arrival at Cowes, some being
so hot as to be actually smouldering, is so stl'Ong as, in my judgment,
to necessitate the inference of bad condition when shipped. The
qualification on the bill of lading,"quality, weight, and marks un
known," takes away any presumption whioh might otherwise be de
rived from the bill of lading, of good condition internally when put
aboard, andleaves this question entirely open to any inferences which
may be properly drawn from the proofs.. Clark v. Barnwell, 12 How.
272; The Querini Stamphalia, 19 FED. REP. 123, and cases cited. In
the absence of any testimony as to the condition of the rags when
shipped, or as to the time within which sound rags might become in
jured to Buch a degree from sea-water, the damages, as described by
the witnesses, seem to me too great to be ascribed solely to the leak
arising on the twenty-second of April.

In the libel filed by Lewy and others, the libelants are therefore
entitled to a decree for such damages to the rags as arose from the
giving way of the bottom of the vessel in the storm of April 21st
and 22d, and a reference will be ordered to compute this damage.
As the evidence is very meager and is insufficient to form any confi·
dent or certain judgment concerning the condition of the rags when
shipped, the whole question touching that matter,· as affecting the
damages caused by the fault of the ship, may be heard before the
commissioner upon this reference on such further evidence as either
party may introduce, without prejudice from anything herein con
tained on that subject. The ship will be responsible for such injury
only as is properly attributable to her springing a leak on the twenty
second of April through the giving way of her center, excluding what·
ever damage may have arisen from, any improper packing or condi
tion of the rags then shipped, if any such be found.· Upon this ref·
erence, also, the condition of the rags that arrived in New York will
necessarily form a part of the evidence bearing upon the question of
the condition of the rags when originally shipped; and hence any
question of damage to the bales which were delivered here should
also be determined now, to avoid. further suits on the same subject;
and an amendment of the pleadings may be. made accordingly, as
moved for. The North Star, 15 Elatch£. 532,536.

An order in conformity herewith may be settled on two days' notice.
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THE ALABAMA.

~Di8trict Court, 8. D. Alabama. 1884.)

ADMIRALTy-MARITIME LIEN-VESSELS-DREDGE AND .Scows.
Dredp;es and scows, though never used in the transfer of passengers or freight,

and furnished with no motive power of .their own, are vessels, and suhject aa
such to maritime liens for services rendered and supplies furnished.

In Admiralty.
Lyman H. Faith, for Fobes & Co. and Michael Merrigan.
Overall et Bestor and F. G. Bromberg, for August Kling and Cava-

nagh, Barney & Brown.
Pillans, Torrey et Hanaw, for Hyer & Co. and HorsIer and others.
J. L. et G. L. Smith and R. H. Clark, for claimants.
BRUCE, J. A number of libels have been filed in this court against

the dredge Alabama and two scows. One of them is founded upon
a claim for towage of the dredge and scows from Mobile bay, Ala
bama, to Tampa, in the state of Florida. Another is for services
of the operator of the dredge while engaged in her operation of dredg
ing, and others are for materials and supplies furnished to the dredge.
To these libels exceptions are filed, and one of the exceptions is com
mon to all the libels, and excepts to the jurisdiction of the court on
the ground that the claims or contracts sued on are not maritime
contracts, and that no lien exists which can be enforced in the dis
trict courts of the United States as courts of admiralty. The ques
tion raised is whether the things libeled (the dredge and scow) are
of such a nature as to make them the subjects of a maritime contract
and lien. Evidence has been introduced to show the character of
the dredge and scows, the manner in which they are built and con
structed, the purpose for which they are constrncted and used, and
the mode by which they carryon the business of drodging. The evi·
dence shows that the hull of the dredge is built like the hull of other
boats or vessels intended for navigation. That she is strongly built
to support heavy machinery placed upon her, including a steam-en
gine which furnishes the power necessary to operate the machinery
used in dredging and deepening channels in the water-ways of com
merce. The scows are constructed like other decked. scows, except
~hat they have in them what are called wells, which are inclosed
cpaces open in ·the deck and closed at the bottom of the scows with
doors, which wells or spaces receive the earth which is brought from
the bottom of the channel by the dredging process, and when filled
the barge is towed to some place where the earth is to be dumped, when,
b:r opening the doors in the bottom of the wells the earth passes out,
and the scow, relieved of its burden, rises up. Neither the dredge nor
the scows have rudder or masts, though it is in proof that some dredges
similady constructed do have masts and sails. The dredge and scows
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have no means of propulsion of their own except that the dredge, by
the use of anchors, windlass, and rope,is moved for short distances,
as required in carrying on the business of dredging. Both the dredge
and the scows are moved from place to place where they may be em
ployed by being towed, and Bome of the tows have been for long dis
tances and upon the high seas. The dredge and scows are not made for
or adapted to the carriage of freight or passengers, and the evidence
does not show that, in point of fact, this dredge and scows had ever
been so used and employed.

It is insisted that structures of the kind described are not vessels,
and are not the subjects of admiralty and maritime jurisdiction;
that contracts for the service or supply of such structures are not
maritime contracts; that, in order to be so, they must pertain in some
way to the navigation of a vessel having a carrying capacity and em
ployed as an instrument of trade and commerce, and that the dredge
and scows in ques~ion have no relation to commerce or navigation,
and in no proper sense can be considered instruments of commerce.
The function of a dredge and scows, such as we have been consider
ing, is to clean out and deepen channels in the water-ways of com
merce so as to aid and facilitate ships in their passage to and from,
and while a service of this kind in aid of commerce is a very differ
ent thing from commerce itself, yet it could hardly be said to have
no relation to commerce or navigation. The relation may not be the
most direct, and the authority relied on is not so definite and clear
as necessarily to exclude water-craft which may not be engaged or
adapted to the carriage of freight and passengers.

In the case of Thackarey v. The Farmer, Gilp. 524, the rul,e is thus
stated: "It (the service) must be a maritime service. It must have
some relation to commerce or navigation, some oonnection with a
vessel employed in trade. • • ."

In the case cited and relied on by the claimants, reported in Flip
pen, 543, where Judge BROWN, in the Western district of Tennessee,
had laid down the rule that the contract must pertain in some way
to the navigation of a vessel having carrying capacity, it should be
borne in mind that it was a case of a raft of logs that was before him,
quite unlike the case at bar here. He says the contract must per
tain in some way to the navigation of a vessel having carrying capac
ity; • • • and in the case of The Farmer, supra, it isaaid it
must have some relation to commerce or navigation, which is cer
tainly no very definite and exact statement of the rwe, though };er
haps as much so as the question admits, for it is often difficult and
even impossible to formulate a general proposition in words that will
unerringly suit every case.

To say that the dredge in question has some relation to commerce
or navigation is perhaps no stretch of the rule at all, but upon i·his
subject we are to bear in mind not only the idea of commerce in the
sense of the carriage of freight and passengers, but the idea of navi-

v.19,no.7-35
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gation !lOllles intQ,the q1,l.6stion as well. Th dredge and scow are
90nstructed to float inand.upon .the waters, they ltJ::e made to sail, and
for navig!.l.tion; and oaD beiused only in andup<)D the waters. They
~ay have no motive power of their own, and be moved only by power
applied externally, still theyhav:e the oapacity to be navigated in and
upon the waters, \lond they are water-craft ma4tl for navigation, and
the dredge. in question has actually made voyages on the high seas.
Th~ case of Cope v. Vallette pry-dock Co., in the Eastern district

of Louisiana, reported in 10 FED. REP. 142, and decided on appeal
to the circuit court, Justice WOODS delivering the opinion, and the
circuit judge (P!RDEE) cOIl;curring, reported in 16 FED. REP. 924,ilJ
olaimed to be in opposition to this view, but 1 think it is not really
so. ':L'hat was a case of a claim for salvage services, and in the
opinion the, court says:

"The structure (1\ dry-dock) to. wh!.(lh they (the'services) were rendered;
was not designed for navigation,and, being practically incapable of naviga.
tion, it had no more connection with trade or commerce than a wharf, a ship
yard,or a fixed dry-docl\:, into which water-orafts· are introduced by being
drawn up on ~he ways.. As shown by the. findings, it had remained securely
and permanently moored to the bank fora period of more than 14 years; it
partook mOl'e of the nature of a fixtnre attached to the realty than of a boat
or ship. " . !" '

To say that the dredge Alab.ama, in the light of the testimony ad.
duced in thiS' case, partook more of the. nature of a fixture attached to
the realty than of a boat or ship, is out of the question. It is essen
tially in its nature ahoat or vessel; and the fact that to operate the
dredge it is not necessary to have licens.ed officers.or skilled seamen
is not important, ·for that does not furnish the test or criterion by
which the question is to be determined. The doctrine or rule upon
this subject is more satisfactorily and more authoritatively stated by
the supreme court. of the United States, inthe case of The Rock Island
13ridge.6'Wall. 21t;l,whflxe the courb,speaking by Justice FIELD, say:
lOA maritime lien can only exist upon movable things engaged in
navigation, .or upon·things which are thesubjeets of commerce on
the high seas or navigable waterS:' The cOllrt goes on speaking
more particularly to the case there under conflideration, and says:
"But it [a maritime lien] cannot arise upon anything which is fixed
and immovable, like a wharf, a. bridge. or real estate of any kind."
Though bridges and wharves may aid. commeroe by facilitating inter~

course on land, or the discharge of cargoes, they are not in any sense
the subjflcts ofa maratime lien. The court here .distinctly recog
nizes mobility and capacity to. navigate as a,prime element, in de
termining what things are the subjects of maritime lien.

Testefi·,b·y this rule, the scows and dredge in question m.ust be held
to be the subjects oLa maritime lien. It will not do to SQ,y that every
.water-craftwhich ,is not used in the carrying of freight and pasaen~

gers is therElfore not epgagedin and haa no relation to commerce and



riavigatiOJi. That is too narrow,' is not' .susiaiIl~d by the ~tithorities,
nor can it be sustained by right reason.' , . .

In support of these views, in additi0J? to the cases cited and Mm·
mentedupon, the case of theflolliting elevator, Hezekiah Baldwin.·s
Ben. 556, and Endner v. Greco, 3 FED. REP. 411, may be cited. '

The result is that- the exceptiontJ the jurisdiction of the court is
overruled. .

·LEONARD and others 'V. WUrrWILL.

(District Court, 8. D. NefJ1·Yqrk. February 6, 1884.)

1. CoLLISION-VALUB OF VESSEL-How AsClllRTAINED•.
In ascertaining the market value ,of a v/3SBel sunk in a cOllision. the commis

sioner or court is not restricted to the evidence of competent persons who knew
the vessel and testified as to her market value, though that is in general the
best single class ofevidence.; ,

2. SAME-COST OF CONSTRUCTION. " "
Whcre the period of collision is one of great stagnation in the market, and

there are no actual sales to furnish a criterion of market value, the cost of the
vessel, witb deductions for deterioration, especially when the vessel was 're~,

cently built, may be properly resorted to ~ determining the value. '
3. SAME-CARE Aim RETURN OF CREW.

Though the rescue and care of the crew of a ship sunk in a c6111si0I1 is not,
in the absence of statutory provisions, a legal obligation in the sense; Of entail·
ing penalties or pecuniary damages for neglect of it, it is a maritime obligation
recognized in the admiralty; and any aetual expenses incurred by the surviv·
ing ship in cases of collision in the rescue, support, and return to land o!
the crew of the vessel sunk, should be beld a part of the pecuniary damage
arising from the collision, anddivided between the two vessels, where both 81'".
in fault. '

4. BAME-DAMAGES-DEMURRAGE.
Where the British steamer A., which, after a collision with a schooner olf

Long Island, took on board the captain and crew of the schootter which was
sunk, and put back towards New York with them, and on meeting~ pilot-boat
paid £25 for the conveyance of the captain and .crew to 'New York, and then'
put about on her voyage for Europe, being detained thereby one day, and hav
ing consumed £11 worth of coal extra, hela, that under the maritime law, ~s
well as under the St. 25 and 26 Vict., the steamer should be allowed to bring
into the account, Be part of her damages arising from the collisioJiJ £20 demur
rage for one day's detention, together with the £11 for coal, ana £25 for the
money paid fQr conveying the captain and crew to New York. .

Ii. BAME-VALUE OF FURNITURE AND PERSONAL EFFEOTS.
In estimates of the value of furniture or personal effects lost, a deduction

may be made from the market value of, similar articles new, according to the'
period and time of use, notwithstanding the owner's testimony thILt to him they;
were as good as new.

Exceptions to Commissioner's Report.
Scudder'tt Garter and Geo. A. Black, for libelants.
Foster & Thomson and R. D. Benedict, for respondents. . . ' "
BROWN, J.~he schooner Job M: Leonard having been sunk in the

Atlantic ocean, off Long Island, on April 18, 1~77, through a col·
lisionwiththe steamship Arragon, owned by ~the respondent,thhl
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court, by its decree in November, 1879, found both vessels in fault,
and it was referred to a commissioner to ascertain the damages.
Leonard v. Whitwill, 10 Ben. 638. Exceptions to the report have
been filed by both parties. The value of the schooner at the time of
the loss has been reported at $20,551. On the part of the libelant
three witnesses who had seen the schooner testify that her value at
the time of the loss was at least $26,000; other witnesses for the
libelant estimate her at from $25,480 to $33,000. Witnesses for
the respondent place her value at the time of the loss from $15,750
to $18,000. In this wide discrepancy, the mode of ascertaining the
value adopted by the commissioner was to take her.cost of building,
$24,000, in 1874, and deduct therefrom 6 per cent. per annum for
deterioration up to the time she .was snnk in 1877, add the cost of a
new set of sails recently put on her, less a slight reduction for a
short period of use, and then from this deduct 5 per cent. for the dif
ference in the cost of building and consequent market value between
the year 1874 and the year 1877.

The libelant's principal exception is to the mode in which the com
missioner arrived at the value of the ship, as above stated, insisting
that as evidence was given of her market value by persons who had
seen her and knew her, that the commissioner had no right to resort
to other methods. The Colorado, Brown, Adm. 411; The [ronmas
ter, Swab. 443; Dobree v. Schroder, 2 Mylne & C. 489. While it is
undoubtedly true that the best single class of evidence of market
value is the opinions of competent persons who knew the vessel and
who knew.the state of the market at the time of the loss, it doesnot
tollow in any given case, because witnesses testify to certain facts,
that· either the commissioner or the court is shut np to their evidence
without giving any heed to other kinds of evidence which may be of
ered. The .cases cited by the appellant recognize equally the compe
tency of evidence of the cost and deterioration as bearing on the amount
to be allowed. Where from stagnation in the market at the time of the
loss there is difficulty in fixing the precise market value, a resort to
other modes of ascertaining it, especially where the vessel has been
built but a few years, is at least allowable to be taken into accollnt in
arriving at a conclusion. The evidence shows that in 1877, when
this vessel was lost, the market for sailing vessels was in a state of
stagnation, and it was almost impossible to ascertain any actual sales
which would furnish proper data or any criterion for the determina
tion of the actual market value. The different values sworn to are after
all but mere estimates, and not based on knowledge of similar sales in
1877. It is impossible in such cases to determine the amount to be
allowed with mathematical certainty.. I do not find from the evidence
sufficient reason to interfere with the result at which the commissioner
has in this case arrived. In the case of The North Star, 15 Blatchf.
532, the value put upon the Ella Warley by the witnesses varied
from $25,000 to $HO,OOO; the court fix~d it at $42,000. In the
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case of The Utopia, 16 FED. REP. 507, the estimates of value ranged
between $8,000 and $15,000; $10,000 was allotted. .

The charges of the captain for superintendence during the construc.
tion of the ship were, I think, rightly disallowed as no proper pari; of
the cost of her building. .

Another item excepted to by the libelant is the allowance by the
commissioner of certain expenses incurred by the ship in providing
for the captain and crew, in consequence of the sinking of the schooner
at the time of the collision. These men were obliged to take refuge
upon the steamer. Instead of taking them with her to Europe, she
returned t.owards New York, and after proceeding a part of the way,
came up with a pilot-boat, to which she transferred the captain and
crew of the schooner, paying £25 for conveying them to New York,
whereupon the steamer turned about and proceeded on her voyage.
The steamer was detained in this way about a day, and consumed
additional coal to the value of £11. The commissioner has allowed
the value of the extra coal, the £25 paid, and £20 as demurrage for
the detention of the steamer in going back with the crew, as part of
her damages arising out of the collision. Counsel for libelant claims
that the expenses thus incurred, amounting to £56, for the return of
the captain and crew to New York, were not legal obligations on the
part of the steamer, and are therefore to be regarded as charges vol
untarily incurred, and not a ground of compensation in this account.
In the case of The Mary Patten, 2 Low. 196, where both vessels
were in fault, an allowance was made to one of the steamers for tow
ing into port the other which was disabled, not by way of salvage,
but as a quantum meruit for an act which was proper and necessary,
and for th~ benefit of both parties, and therefore as part of the dam
age which the common fault had caused to the steamer. LOWELL,
J., says in that case that "the duty to stand by and save life, at least,
cannot be said to be of strictly legal obligation, because no law has
yet visited the offender with damages for a breach of it." .Neverthe
l!lss, the obligation of the ship not disabled, in cases of collision, to
render all possible assistance to the injured vessel and to her crew,'
has been recognized as affecting the pecuniary rights of the parties

. when suing in admiralty. In the case of The Celt, 3 Hagg. 321, Sir
JOHN NICOLL, in a suit against the ship that was uninjured, while he
dismissed the libel because it appeared that the collision arose from
no fault of the vessel sued, yet he condemned her in costs and ex
penses because the master had neglected to render assistance to the
vessel as requested, and after taking her master and orewaboard his
own vessel, had landed them in a state of destitution on the coast of
Ireland.

The schooner in this case having been sunk immediately through
the fault of both, some provision for her master and crew was :leces
sary. They could not be left to drown or starve. If not returned to
New York, the nearest port, they must have been taken to Europe
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and back, and supported in the m:ean time. The necessary care of
the master .and crew, upon the sinking .of their ship, necessarily de
volved upon the Arragon, which was substantially uninjured by the
collision ;Rnd the expenses necessarily attending such care should
be deemed to have been incurred in the performance of a maritime duty,
and noha a mere voluntary charity. Practically, these expenses were
unavoidable. They were the immediate and necessary result of the
collision, and consequent )3inking of the schooner; and as the collis
ion arose from the joint· fault of both,· these charges, which were the
unavoidable result of the collision, should be held to be at the expense
of both. There is no reason why they should be borne by one rather
than by the other. In a court of admiralty, at least, the obligation
to provide for the master and crew of the sinking ship should. be re
garded as obligatory, so far as to entitle the ship rendering assistance
to the other to bring the necessary expense of doing so into the com
mon account. The Arragon in this case, moreover, was an English
steamer, and by 25 and 26 Vict. 0, 63, § 83, failure to render. such
assistance is declared to be misconduct; and by that act the duty
was imposed upon her master to render to.the other ship and to her
master,crew.; and passengers, such assistance as might be practica·
ble, and failure to do this is not only made presumptive evidence that
the collison was by his own wrongful act, but would have made the
master liable to have his certificate canceled for misconduct. This
statute having thus made the assistance to the crew of the schooner
legally obligatory, there would seem to be no room for doubt that the
expense to which she was put in rendering this assistance should be
held a part of the legal damage arising from the collision. No objec
tion was made to the mode in which the assistance was rendered~ It
seems to have been the most oonvenient and reasonable 'that could
have been adopted; and this item should therefore be allowed.

In estimating the value of the captain's furniture and personal ef
fects, cert,ltindeductions were made by the commissioner from the
eost price, varying on some articles from 10 to 50 per cent., while on
the remainder the market value, at the time of the loss, was allowed.
Where articles have been in use for a considerable time, the owner
has no right to insist upon the full cost price because he may claim .
that they are to him as good as new. A reasonable deduction may
certainly be made from the cost of such articles, having reference to
the period and manner of their use, as might be done by a jury in
similar cases in an action at common law. Jones v. Morgan, 90 N.
Y. 4, 10. As regards this and the other items excepted to, I think
the commissioner's report should be confirmed~
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L COLLISION-RIV'ER NAVIGATION-HUGGING THE SHORE.....STATUTBa;
Bythe statutes of New York, steam-boats in passing \lP and downtbe East.

river, from the Battery northward,·are bound to go as near ,as practicable in the
center of the river, except in going in or out of their Usual berths or landings,
and steam"boats meeting each other in the rivers are required togo to that side
which is to the stllicboar40f sucll bO!lt,so all to enable thell},to pass each other
with safety. Held, the above I\tatutc8 forbid steamers to keep close to the shore
on going round 'the Battery either way..' .

2. SAME-ROuNDING BATTERy-,-MUTUAI. FAULT.
Where ,two iInwieldy steamers, one a tug with two SCAoQnel1$, were coming

round the Battery in opposjte directions so close to the shore thatthey were not
visible to each other in time to avoid a collision, held, both in fault for being
too near the shore, and that such fault in this case directly .contributed to the

•collision.
8. SAME-VIOLATION OF STATUTE.

Where a violation of the statute does not directly contribute to.tlie collision,
there being plenty of time and rOOm for the vessels to aVOid eadh other, 8em.bie.
such vioillotion is immaterial.

4. SAME-CAUSE OF COLLISION. .
Wherl! the steamer M., 240 feet long and 60 feet wide. with square bows.

bound from Jersey City to Harlem river. upon the ebb tide, passed close to the
Battery and collided about;250 feet.off,pier 2 with the steam-tug P. S., havhtg
a scboonerlashed:o/l ea.ch side in tow, snd bothsteamers hade.x;changed a sig
nal of two whistles as soon aathey were visible to each other around the bend,
and no fault was apparent iii 'the naVigation or maneuvering of 'either from
the time the signals were given,held. that the cause of the collisioll w\loS that both
were so near the IlhQre that lheywere not visible to each other in time; tllat
each was alike in.!ault in this respect.snd that both were therefore liable for
the damage to the schooner in tow. .

5. BAME-LIABILITY OF VESSEL.
Irrespective of the statutory provisions, tlle obligations of prudence in' navi~

gation forDid c!ose.appr?ach to the piers or B!ips.in ro.unding the battery. ~'he
common practICe III tlus respect affords no JustificatIon, ahd· vessels adoptlUg
it do it at their peril, and must be held liable for the damage when this is tho
proximat,e cause of the collision.

6. BAYE-AM'ENDMJiNTS TO PLEADINGs-EVIDENCE. '
Where a cause of collision is fully presented upon the merits and all the facts

httve been put in evidence without objection, and there is n.o question of Bur
prise ordesire for further evidence, the cause should be determined ~pon the

·merits, as justice requires, and the pleadings be deem,ed amended tv conform
to the facts proved. .

7. SAME-AMENDMENT ALLOWED-COSTS.
· Where the facts necessarily known to the libelant are misstated to nis proc.
tor. so that the precise faults. as finally determined, are not stated in the libel,
though charged in one of the answers, held, the libel should be deemed amendeil
and the libelant recover. but without costs.

In Admiralty.
Scudder '<1 Carter and Lewis C. Ledya1'd, for libelapt•
.Beebe <I Wilcox, for the Maryland. .
W. W. Goodrich, for the P. Smith.
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BROWN, J. Thislihel was filed to recover damages for injuries to
the schooner Francis C. Smith thrqugh a collision with the steamer
Maryland on the fourth day of May, 1881, in the East river, off pier
2, New York. The Maryland is 240 feet long and 60 feet wide, with
square bows, used for transporting railroad cars between Jersey City
and Harlem river. She is a side-wheel steamer, with double engines,
working independently. She was upon one of her regular trips from
Jersey City. having left there at about a quarter before 4 P. M. After
crossing the North river she passed into the eddy very near to the
Battery wall. and probably within about 200 feet of the south ferry,
the tide being strong ebb. The sohooner was in tow of the tug P.
Smith, coming down the East river, lashed upon the tug's starboard
side, and projecting some distance 'forward of the tug. Another
schooner was similarly lashed to the tug's port side. The mainsail
of the port schooner had been up for some time previous, and about
the time the tug was passing pier 10 the foresail was wholly or partly
raised. The tug was intending to drop the port schooner upon reach.
ing the North river, and go up the river against tide with the other.
The wind was moderate from south to south-east and the dl1y fair.

The libel charges fault upon both the tug and the Maryland in not
keeping out of the way of each other, and in not having stopped and
backed in time. The Maryland in her answer charges the tug with
the sole responsibility, through an alleged want of sufficient power to
handle the two schooners properly, and for having the sails of the
port schooner raised, whereby, through the wind's being abeam, coupled
with the small power of the tug, they drifted down upon the Mary
land with the ebb tide, making more leeway than the tug could over·
come, though headed all the time two or three points off shore. The
answer of the tug charges the Maryland with fault, first, in keeping
too near the New York piers, and that she did not change her course
to avoid the tug, and did not slow, stop, and reverse in time. The
pilot of the Maryland testified that when off Staten Island ferry he
saw the tug and schooners apparently off about pier 10, well out to
wards the middle of the river, and headed rather off the New York
shore towards the southern part of Governor's island; that he gave
two whistles, to which the tng immediately replied with two, and that
he then starboarded his wheel and stopped his port engine. Shortly
after, on noticing that the tug, though headed away from the shore,
was rather making towards it and towards the Maryland, he repeated
the signal of two whistles, which was immediately answered with two
from the tug, and that he then reversed the port engine and also the
starboard engine. The answer of the tng avers that the Maryland
wall first seen when the tug was off Coenties'slip, that is, piers 6 to 8,
and that the Smith was then well out in the river.

A careful comparison of the testimony compels me to reject entirely
the estimates given of the distance of the tug and the schooners from
the New York shore as they came past Coentiea' slip. All the testi-
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mony agrees that they were headed a little off shore j the tug was
going at the rate of at least two miles through the water, and, with
the strong ebb tide, about six by land. Her sails, with the wind
abeam, would aid the motive power of the tug, while causing also
some leeway; but her speed ahead was doubtless more, rather than
Jess, than at the rate of six knots per hour. It could not be, there- .
fore, over a minute and a half from th'e time she passedCoenties' slip
until the moment of collision j and the leeway of the tug and schoon
ers during this interval must have been comparatively slight, not over
40 or 50 feet, as stated by one of the witnesses. The precise place
of the collision is, I think, very approximately fixed.through the testi
mony of disinterested witnesses, as welll\s by the witnesses from the
Maryland, particularly the witnesses Clark and Cahill. Their testi
mony, with other circumstances in reference to the position of the
steamer Connecticut, which I needJ10t here repeat, satisfy me that at
the time of the collision the Maryland extended from about abreast of,
pier 2, back and across the south ferry, and that she was not over 250
feet distant from the end of pier 2,c.-:..probably less than that,-while
the outer schooner was not over 300 feet distant from it. It is im- .
possible for the tug with the schooners to have reached this position
while headed two or three points off shore, if they were much further.
off when opposite Coenties' slip or pier 10. I have no doubt. there.,
fore, that the Smith, when first seen, was within 350 feet of the shore,
and she was probably intending to go into the eddy, as the Maryland
had done, in rounding the Battery.

There arecircumstanceswhichlead to great doubt,also,whether,when
the two steamers first sighted each other, they were not much nearer
to each other than the estimates given in the testimony. From Staten
Island ferry to pier 10 is about 2,000 feet j to pier 2, only about 300
feet. Hence the Maryland, from the point whence her pilot first saw
the tug, viz., from off Staten Island ferry, to the point of collision,
though she was going at first at a speed of five or six knots in the
eddy as she passed Staten Island ferry, and then slowed down, did
not go ahead much over 800 feet. The time, therefore, between the
first whistles and the collision must have been very short, probll,bly
less than a minute. The clerk of the Maryland on hearing the whis
tles and the bells went at once from his office forward, a short dis
tance only, and then he found the schooners but 50 feet distant. The
pilot onhe tug testifies that he did not see the Maryland or give his
first signal of two whistles until he had reached 'pier 2, and that the
collision was about 200 yards west of that. I have no doubt this pi.
lot is partly in error as to where he first sighted the Maryland, but the
distance of 600 feet apart at the time the first whistles were exchanged
is an average between the evidence of Clark, who estimates the dis
tance apart at 800 feet, and that of the other witnesses on the tug and
schooners, who state that the Maryland was first seen when the tug
was about offCoenties' slip, which was about 600 feet from the place-
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of collision. Their position 'enabled them to state elM.ly wbeJ:ethey
were when the whistles were blown, and their testimony is therefore
much more reliable on that point than .thetestimony of those on the
Maryland who could only estimate the position of the tug. Taking,
then, the situation of the two vessels as determined qpbn this finding
of the facts, the Maryland being a boat 240 feet long by 60 wide, in the
eddy, within 200 feet of the shote off. Staten Island ferry and heading
for the east abutment of the Brooklyn bridge, and the tug and her
two schooners coming down with a strong ebb tide, about 800 feet off
Coenties' slip, and the two then for the first time seeing each other;
and immediately exchanging signals of two whistles, 1 am not pre
pared to find upon the evidence any fault in the subsequent naviga
tion of either vessel. The Maryland with her greq,t length would not,
I think, have been likely to clear the schooners by porting under a
signal of one whistle, had that signal been given instead of the sig
nal of two whistles. The eviden.ce:ofthe engineer and quartermaster
shows that,the port engine was reversed as soon as the first signal 'Of
two whistles was given. This brought the bowso! the Maryland,
which befol:ewere headed a little off shore, about parallel with the
New York snore, but the ebb tide, when near the place of collision,
eatching her starboard bow, prevented her swinging further in:!loore;
nor does it seem to me likely if the starboard engine had been re
versed as soon as the signal of two whistles was given, instead of the
port Elngine only, that this would have been any more likely to, avoid
the collision. The tug and schooners,also, as aoon aathe signal. of
two whistles was given, put their belmg hard-a-starboard; hut the mo
tion of the tug was slow through the'water, and though the schooners
swung a couple of points under a starboard helm, the time was so
short that they could not make any considerable offing to avoid the
Maryland.

If this view be correct,the cause of the collision ia .to be sought
further back, for it is manifest that vesselS have no right to get into
a position where a collision is inevitable, notwithstanding propEl!
maneuvering by both. The charge that- the P. Smith was too feeble
in power to handle the schooner, properly is not sustained by the evi
dence, as respects her navigating where there is plenty of rOOI):l, and
where no quick maneuvering is required; but. for quick handling ill
a narrow space, the tow was manifestly too c.umbersome for such a
tug, and she was therefore specially bound fOl' this reason to be well
out in the river; Nor can the collision be ascribed to the leeway
eli.used by the sai1s~. As I have said above, the effect ,of this cBjuse
would a.t most be small in the shod time that elapsed between ~tbe

signals and -the collision, and it would certainly be partly, if not
wholly, counterbalanced by the aid which the sails would give in in
creasing the- speed, and"consequently the steerage.way, of the tug
through 'the. water. The 'oause of the collision must, therefore,be
ascribed,either to the failureoLth'e:vesRels to keep a proper.loo~out,
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and to'signa.l each other in timEr; or,if they werEHn such a situation
as not to be visible to each other earlier, then either one or both ves;.
sels were in fault for navigating so close to the shore as not to come
within view of each other in time to avoid the collision. The evi
dence shows that the two boats exchanged their first signals as soon
as they came in sight of each other, viz., when the Maryland was
off Staten Island ferry and the tug off Coenties' slip, each being
from 200 to 300 feet only away from the piers. It follows, there
fore, that the collision arose from both vessels' navigating too near to
the New York shore when approaching and rounding the Batteryin
opposite directions.

Both boats, moreover, were proceeding in violation of the statutes
of the state. By the act of April 12, 1848, (4 Edm. St. 60,) it is
provided that "all the steam·boats passing up and down the East river,
between the Battery, at the southern extremity of the city of New
York, and Blackwell's island, shall be navigated as near as possible
in the center of the river, except in going into or out· of the usual
berth or landing place of such steam-boat." Section 1, tit. 10, c. 20,
p. *683, Rev. St., provides that "whenever any. steam-boats .shaH
meet each otber on the waters of the Hudson. river or any other
waters in the jurisdiction of this state, each boat so meeting shall go
to that side of the river or lake which is the starboard or right side
of such boat, so as to enable the boats so meeting to pass each other
with safety." The tug with her schooners was navigating in plain
violation of the provision first above 'quoted, as she was far from
the middle of the river. The Maryland, from the time she passed the
barge office, was required by the same statute to be in tbe middle of
the East river, instead of close to pier 2, (The Columbia, 8 FED. REP.
718,) and she was also plainly navigating in violation of the second
provision above quoted. Sheba.d crossed the North river from Jersey
City upon a course which, in the t.raffic abOut the Battery, her pilot
well knew would in the ordinary course'of husinessinvolve meeting
other craft coming in the oppo~ite direction. The Maryland had no
call or business at the berths or slips along the New York sbore. and
by the statutory provisions she was, therefore, required togo around
the Battery well out in the stream, so that vessels coming in the op
posite direotioncould pass to the riRht with safety~ Her course, how...
ever, was so near to the New York shore as to prevent other vessels'
Roing with safety to the right ataH, and it necessarily crowded them
out in the stream to the left, instead of allowing them to pass to the
right. So far as the' statutory provisions are coir~etned, therefore,
both vessels were equally in the wrong., .

It is true that the practice is ,common for vessels in passing either
way to hug, the Battery shore in order to get. the benefit of the slack
water there on the ebb tide. ,;Thetestimony was et~licit;· hOwever, that
there is no usage which gives thisrigl7t to. the vEls'$els, going one way
z.at.h~.t: than to,th9segoing the.other"way.. It ~'pi~c#Qedequallyby
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vessels going in either direction, and in either case His alike con·
trary to the statutes and unlawful, except when the vessels are going
in or coming out of their slips. Though vessels be navigating in viola
tion of statute when a collision occurs, they will not for that reason be
held liable, if this violation did not in any way contribute to the col
lision. Where vessels, though in unlawful proximity to the shore, see
each other in time and agree upon mutual signals, and there is abun
dant room for either or both to keep out of the way of each other, the
fact that one or both of the vessels were navigating in violation of the
statute will then be deemed immaterial, as not contributing to the
collision. The Fanita, 8 Ben. 11; The Ft'ederick M.Wilson, 7 Ben. 367;
The Delaware, 6 FED. BEP. 195. But in this case the facts, I think,
show that the vessels, by reason of their nearness to the shore, could
not be seen by each other in time to avoid the collision, and that from
the time they were soon by each other and their first whistles exchanged
the collision was inevitable. The collision in this instance must, there
fore, be regarded as the direct and necessary result of their close and
:unlawful proximity to the New York shore; in other words, their un
lawful navigation in this respect was the direct and sole cause of the
collision. While navigating 80 close to the New York piel:s that they
could not see a half mile along the shore, each vessel also violated
rule 5 of the inspectors' rules, in not giving one long whistle in I'ound
ing such a bend.

It- is no answer to a failure to comply with these various rules to
say that the navigation around the Battery is so crowded that these
several rules and statutes are no longer practicable or applicable, or
'that if followed they would produce confusion. The frequency and
the constancy of the danger arising from the increase of vessels
1llakes the need of observing all these rules the more urgent; nor is
there anything impractioable in keeping well out towards the middle
of' the East river in going into it, or in coming out. of it. Both
steamers in this case were about equally unwieldly and incapable of
rapid handling, so as to avoid quickly any unexpected dan~er;-the

lMaryland, by reason of her great size; the tug, by reason of her com
paratively slow motion through the water with two large schooners
aottached. Both were, therefore, equally bound by considerations of
oommon prudence,aswellas by statute, and the frequent adjudications
of the courts, to keep away from the vicinity of the piers and slips.
.The E. O. Scranton, 3 Blatchf. 50; The Monticello, 15 FED,'REP. 474,
and cases cited; McFarland v•. Selb.y, etc., 00. 17 FED. REP. 253.
. .The language of BENEDIOT, J., in the case of The Oolumbia, 8 FED.
BEP.716, 718, is specially applicable here.

"1'hav.e not overlboked the argument'baaed on. the testimony in respect to
a usagefor vessels passing up the East river keeping close :to the piers in
Order to take advantage of. the eddy-tide. But no such usage can be coun
jenanced. It is for1;lidden by the law, and .must in every instance be held
U1ega~ by the courts. It would, indeed, be held illegal by the courts if~llei'e
'were no statute, booau~e of the unnecessary danger of collision created
thereby."
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Upon the argument it was urged with much warmth that the court
should take no notice of faults not specifically alleged in the plead
ings; and that in the determination of the case all proofs or' con
siderations not 8ecundum allegata et probata should be disregarded.
The Rhode Island, Olcott, 505, 511; The Vim, 12 FED. REP. 906. In
the ease last cited the observations of the court were upon exceptions
taken for want of sufficient definiteness in the libels in various par
ticulars. While there can be no difference of opinion in regard to
the proper practice and the policy of requiring early in the cause a
definite statement of the faults charged by each, so far as they are
known or may be reasonably ascertained, it is 8.8 well settled in the
admiralty practice as it is in the practice under the state Code, that
where the cause is fully presenttld upon the merits, and all the facts
have been received in evidence without objection, and thei-eis no sug
gestion of surprise, or desire to put in further evidence, the cause
should be determined upon the merits of the whole case, according
as justice requires, and that the pleadings should be deemed amended
to conform to the facts proved. This was clearly laid down in the
case of The Syracuse, 12 Wall. 167, 178, and has been repeatedly
applied. The Quickstep, 9 Wall. 670; The. Clement, 2 Curt. 363,
where CURTIS, J., discusses this question at large; The Lady Ann:e~'l

Eng. Law & Eq. 674; The Oder, 13 FED. REP. 272, 283 i The Rhdde
Island, 17 FED. REP. 554, 560.

In this case the answer of the tug distinctly sets up as a fault that
the Maryland was, hugging the New York shore. The Maryland was,
therefore, fully apprised of this charge; but the libel does not charge
this as a fault, and, except the charge that' the vessels did not keep
a proper look-out, and slow ..and back in' time, neither of which
charges do I find sustained, the libel only avers that neither vessel
kept out of the way of the other,-a general charge which 'could' ndt
have been intended or understood to mean an unlawfblproximityto
the shore. The collision seems to me plainly the result,' and solely
the result, of the dangerous ,and illegal practioe of navigating close to
the Battery shore, instead of keeping off in the stream, as required by
law. For this, both are equally answerable. All vessels following
this course must be held to 'do so at their peril, and be held liable
for the damages, when this proves 'to be the proximate cause of the
collision. The Uncle Abe, 18 FED. REP. 270.

The libelant is entitled to the usual decree against both. But as
tbe facts in regard to this specific fault were sufficiently knoWn to
those on the libelant',s schooner, and'ot1ght to have been made knoWn
to the libelant'sptoctorli and specifically pleaded in the libel as a
fault, costs will be withheld, in order that. no ,eneOuragement may
be given to loose pleadings; or to any omission to state clea;rlyand
specifically all the material facts, showing how and why the collision
came about, and the particular faults on account of which '8 recov
ery is sought, in accordance with the lonft-established practice' in
admiralty causes.



(DiBfhiet Court; E; D.· Michigan. February 18, 1884.).. ~ .
A.n14IrtALTy-JlrnY TRIArr-.-REv. ST. § .566-VERDfCT.

The verdict of a jury, in an admiJ;altycause arising upon the l~keB, and tried
by jury pursuant to Rev. St. § 566, is merely advisory, and may be disregarded by
the court, if, in the opinion of the judge, it fails to do substantial Justice. The
practice of calling nautical assessors approved. .

. .

In Admiralty. Onlllotio,n for a new trial.
This was a libel for damages suffered by the barge James F. Joy,

while in towof the steam-bargeEmpire, and by reason of her alleged
negligence. The caSe was tried by a jury, pursuant to Rev. St. ~

566, and. a. verdictreturned £ortbe libelant in tbe sum of $200. Mo
tion was made for a new trial, upon. the ground that there was no
evidence to justify the jury in rendering a verdict for .so small an
amount.

H. II. Swan, for the:~otion.
James.T. A,tkinson, contra. ..' . .
BROWN, J. .By Rev. St. §566, "in causes of admiralty and mari

ti:me jurisdiction relating to any matter of contract or tort arising
upon or concerning any vessel of 20 tons burdeu and upwards, en
rolled arid licensed for the coasting trade, and at ,the time employed
in the business of oommerce and navigation between places in dif
ferent states and territ9ries upon the la~es, and navigable waters con
necting the lakes, the tria.1- oUssues of fact shall be by jury when
either party requires it." .' This sOlllewhat unfortunate clause was
introduced by therevisofs into the, i:!tatutes from a hasty dictum of
Mr. Justice NELSON in the case of The Eagle, 8 Wall. 25. In de
livering the. opinion of the court be remarked "that we must there
·fare regard it (the act of 1845) a~ obs()lete and of no effect, with the
exception of the clause which gives to either partytbe right of trial
by 8,. jury when requeeted, which is rather a mode C!f exercising juris
diction than any substantial. part of it." The history of the incor
por.a.tio,n Q,f this. dictum into the Revised Statutes is fully given in the
.clllseof 'Gillett \T. Pierce, 1 Brown, Adm. 553. But, whatever be the·
,origin of the clause in question, there is no doubt that it is the law
of the land and must be respected as such. There has been great
,difliculty, however, in determining;in what cases and in what manner
<it is· to he given effect. Itcreates what appears to be a very unjust
,Wse.rimina.tion in favor of the paTtiqula;r classes 'of vessels and causes
.!Of.a,ctiOtl eUllmerated in the act. Why it should, be. given in actions
.of contract and tort, and denied in those of salvage, general average,
and prize, an.d why it should pe limited to Am,erican ve.ssels plying
between domestic ports, and denied to ",UJoreign, vessels, and to
A.merican vessels ·engaged.in fo:reign trade, it is impossible to con-
,ceive. T!le Eagle, 8upra. '
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A still more serious objection tothec.1,auseas'it .nowstan·dsatis~'S
from the 'fact that no provision is made fOl'the reView of cases ;sOt
tried. If the same weight is tobs given to the verdict of a jury im~.1

paneled under· this act, that is given boa'verdict in a common-law'
case, then it clearly falls within the inhibition contained in th.e seven-tIl'
amendment to the constitution, that "nofactitried by a jury shall be
otherwise re-examined in any court of the United States' than ac~'

cording to the rules of the common law. ,~ As there is rio provision;
for a writ of error in this class of cases, the defeated' party w{)uld :be:
rem~diless. This questiollwas, however; passed upon in the ,case of
Boyd v. C14rk, 13 FED. REP. 908, in which ,the defeated patty took
both an appeal and writ of error to the circuit court. .Mr.7 Justice
MATTHEWS, before whom the case was argued, dismissed the. writ of
error and allowed the appeal, holding that the fact that the case was
tried by a jury made' no difference in determining the remedy: to,
which the defeated party was entitled. He further observed.tbat the
provisions regarding trials by jury, in the seventh amendment,applies
only to cotnmon~law juries, and that, upon appeal, admiralty cases
tried by a jury in the district court ,stand for trial in the circuit com
precisely as if they had beeu tried by the district judge io per!lon~ ,

.These objections to the act as· it now stands, and the further ome
that there is probably no class of cases which a jury, as ordinarliy
constituted. ill so unfitted to deal 'with as actions fortorts upOo na'vi
gable waters, have been'deemed so serious that the practice 0ftrying
admiralty causes by a jury has not obtained inthsdistrictcourtto
any extent. This case, and that Qf Boydv.Clark,8upra,'a:re'iso fal'
as I am informed, the only actions of torttri~d by jttryin this dis..
trict during the almost 40 years:in which the act has been ioforoe,
In lieu of this method of procedure, we have for several years past,'
in analogy to the trinity master system obtaining in the English court
of admiralty, adop,ted the praotice 'of calling to the assistallceof the
court, in an difficult oases involving negligence, two experienced ship
masters, who sit with the judge during the argl!looent and give their
advice upon the questions of seamanship or the weight of testimony.
I believe a somewhat similar practice has obtained in some of the
other district courts. The Emily, Olcott, 132. Tlie Riltal,l Spr.
128. The practi{le appears also to have. received the sanction of the
supreme court. ,!,he IIypodame, 6 Wall. 216-224; The GityojWash.
ington, 92 U. S. 31-38. I have frequently derived great:assistance
from the advice of nautical assessors myself,and have ,found this a
most satisfactory and expeditious method of trying these :cS'ses~ ,

The question still rem8Jins to be de{lided, however, wliat!weight we
shall' give to the verdict ofa jury impaneled 'under section 566. The
question has never been direotly deoided; but"in view of the opinion
in Boyd v. Clark, Bupra, that their verdict is not binding upon the
circuit court' upon appeal, it seems to ,be a logical inference that it
ought to be regarded in this court only as';advi§ory . There iano rea-



560 FEDERAL REFORTER.

son for giving it greater weight in one court than in the other. In
chancery cases the province of the jury is said to be to "enlighten the
conscience of the court," and as the court of admiralty is but the
chancery of the seas, I see no reason why we should not give it the
same effect here.

In the case of Lee v. Thompson, 3 Woods, 167, a supplemental
libel was filed in the district court, upon which there arose a question
as the validity of a certain assignment. The court made an order
that the matter be tried bya jury, and it was tried accordingly.
Upon appeal to the circuit court, Mr. Justice BRA.DLEY held that,al
though there was no power in the court of admiralty to try causes by
jury, it was nevertheless proper to submit a question of fact to them
for their opinion and advice; but that their decision was, after all,
not conclusive, and the matter. must be finally submitied to tbe judge
of the court; citing Dunphey v. Kleinsmith, 11 Wall. 610.

In Basey v. Gallagher, 20 Wall. 670, a provision in a statute of
Montana, declaring that an issue of fact "shall be tried by a jury,
unless a jury trial is waived," was held not to require the court in
equity cases to regard the findings of the jury as conclusive, though
no application to vacate the findings be made by the parties, if, in
the judgment of the court, such findings are not supported by the
evidence. In delivering the opinion of the court Mr. Justice FIELD
observed that "if the remedy sought be a. legal one, a jury is essen
tial, unless waived by the stipUlation of the parties; but if the remedy
sought be equitable, the court is not bound to call a jury; and if it .
does call one, it is only for the purpose of enlightening its conscience,
and not to control its .judgment. • • • Ordinarily, where there
has been an examination before a jury of a disputed fact, and a spe.
cial finding made, the court will follow it. But whether it does so or
not must depend upon the question whether it is satisfied with the
verdict. Its discretion to disregard the findings of the jury may un
doubtedly be qualified by statute; but we do not find anything in the
statute of Montana, regulating proceedings in civil cases, which affects
this discretion."

While the language of the section (566) is peremptory, that either
party ia entitled to a jury trial, it is no more so than was the statute
of Montana; and yet, notwithstanding the absolute right to a jury
trial given by this statute, it was held that the jury was merely ad
visory. See, also, Dunn v. Dunn, 11 Mich. 284.

In. the case under consideration the verdict of the jury was not con
sonant with any theory upon which the case was tried. If the jury
had found there was no negligence, it was their duty to have re
turned a verdict for the defendant. If they found the tug was in fault.
they should have returned a verdict for the damages suffered by the
libelants, which the testimony showed were not less than $800 j and
if demurrage were included, were nearly $1,500. There was no evi
dence in the case to justify a verdict of $200; and it must be set
aside.
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WESTERN UNION TEL. Co. v. NATIONAL TEL. Vo. and others.

(Circuit Oourt, S. D. New Y~k. March 6, 1884.)

1. JURISDICTION Oll' FJliDERAL COURTS- RIGHT OF REMOVAL- CASE INVOI,VING
FJliDER.\L LAW.

A. case may be removed to the federal courts whenever rights of the par·
ties are alleged to depend in any way upon an act of congress, even though the
a('t is only set liP by way of defense, and though other questions not of a fed.
eral character enter into the controversy.

2. SAME-SEPARATE CONTROVEUSY BEtwEEN CITIZENS OF DIFFERENT STATES.
Boyd v.Gill, 19 FED. HEP. 145, followed:

Motion to Bemand.
Dillon cf Swayne,. for Western Union Tel. Co.
Dorsheimer, Bacon et Steele, for Nat. Tel. Co. and B. & O. Tel. Co.
P. B. McLennan, for N. Y., W. S. & B. By. Co. .
WALLACE, J. Whether the complainant acquired any exclusive

right as against the telegraph companies, the defendants, to build or
maintain its lines upon the lands of the railway company; whether.
it acquired any easement not subject to a co-extensive easement in
favor of the other telegraph companies; and whether any easement
it may have acquired is of such character-as would entitle it to com
pensation before the other telegraph companies can occupy the lands
of the railway company with their lines, are all qnestions which may
depend upon the force and effect of ·the act of congress of July 24,
1866, and arise under the il:!sues presented by the pleadings. The
au t was therefore properly removed from the state court as a contro
vers.) arising under the laws of the United States. Cases arising un
der the laws of the United States, within the meaning of the removal
act, are 'uch as grow out of the IElgislation of congress, whether they
constitute the right, claim, protection, or defense, in whole or in P&l·t,
of the party by whom they are asserted. If a federal law is to any
extent an i4gredient of the controversy by'way of claim or defense,
the condition exists upon which the right of removal depends, and
the right is not impaired because other questions 'tre involved which
are not of a federal character. Oruikshank v. Fourth Nat. Bank, 16
FED. BEP. 888; Mayor v. Cooper, 6 Wall. 241-252; Railroad 00. v.
Mississippi, 102"U. S. 135. The motion to remand is denied. .

Too defendant the Baltimore & Ohio Telegraph Company, has also
removed the suit upon its separate petition, alleging that there is a
controversy which is wholly between it and the complainant citizens
of different states. Within the recent deoision of this court in Boyd
v. Gill, 19 FED. BEP.145, such a separate controversy is not diselosed
by the pleadings. See also Peterson v. Ohapman, 13 Blatchf. 395.
So far as the removal has been effected upon this petition the suit
should be remanded.

v.19,no.8-36
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CABbWELL". AMEBICANRIVEB BRI:oGECo.

(Oircuit Oo'Urt, D. CaUfornia.March 8. 1884.)

NAVIGABLE RIVEREl-UNBETTLED QUESTION 011' STATE AND FEDERAL POWERS.
The supreme court of the United States, in the case of ElCanaba Co. v.

(Jhtcago, 2 Sup. Ct. Rep. 187, determines that the control of .. rivers wholly
wi~hin the bounda of a state "is· held by the legislature thereof,until the con·
gress of the United· States paBBes some act assumillg control for the national
government. In the Wheeling Bridge.()a.e, 13 Row. 5~9. the same court held
that .the mere confirmation bycongreBB of a compact theretofore made between
Kentucky and Virginia, relative .tokeeping open the Ohio river. was tanta
mount to an act assuming such control. Under these two deCisions, qumr~
whether such navigable rivers of California are within the control of that state.
or have been removed therefrom by the act 1)f congress admitting it into the
Union, which act COntains these -words: .. All Jlavigable rivers within the
state of Californ~a shall be common highways and forever free, as well to the
inhabitants of that state 88 to the citizens of the United States, without any
tax, dhty. or impost th~refor." Deoided (pro!lWma) the latter.

Escanaba Co. v. (Jhicago,2 Sup. L't.Rep. 187, and other ~ses reflectintt OR the
matter in discussion, noted and commented upon, and their varloU8 distlDguish.
lug points mentioned.

In Equity.
Scrivener d: McKinney, for complainant.
H. O. et W. H. Beatt.lJ and J. B. ,Haggin, for defendant.
SAWYER,J. This case is clearly within the rule as laid down in the

Wallamet Bridge Case, 7 Sawy. 127; S. C. 6 FED. REP. 326,780. If
that case can be sustained in tae broad terms of the rule stated, then
the demurrer in this case should be overruled. Since that decision
was rendered, the supreme court of the United States has decided the
case of Escanaba Co.- v. Chicago, 107 U. S. 679, S. C. 2 Sup. Ct. Rep.
185, which defendant insists overrules the principle announced in the
Wallamet Bridge Case; that, under the clause of the act. admitting
Oregon into the Union, the state has no power to authorize -the con
struction of bridges over the navigable waters of the state which shall
materially obstruet their navigation. It must be admitted, I think,
that there is language in the opinion that favors that view i and I am
by no means'certain that the court did not intend to go as far as its
broadest language indicates. It is sought to distinguish this case
from the Chicago B1idge O(($e. If it can be distinguished, it must be
on the following grounds: In the BldckbirdCreek Case, 2 Pet. 245,
arising in Delaware, the Schuylkill Bridge Gas.e, 14 Wall. 442, in
Pennsylvania, and all other.s sinc6 uecided, followi:pgthe,decisions in
those cases, it was held that congress, under its anthority to regulate
commerce and establish post·roads, had power to, control, ,for those
purposes, the internal navigable waters of the yari0tls states; that
a,s soon as congresslegislatef,'l in. regard to any such navigable waters,
its power becomes exclusive and the states cann~t afterwards author
ize any material obstruction to their navigation; but, till congress
acts, the legislature of any state has the pOW£f to authorize the ob-
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struction of any navigable waters within its borders, ,by the erection
of bridges, dams, or other structures for the convenience and advan
tage of commercial intercourse. It was held, with respect to the
navigable waters of Delaware and Pennsylvania,tbat congress had
never acted, and,consequently, the legislation of these. states author
izing the obstructions complained of was valid.

The question, therefore, is, has congress acted, with reference to the
navigable waters of California, by legislating upon the subject, in such
sense that its control has superseded the power of the state legislature
and become exclusive? If so, then the case is distinguishable from
any of the cases, other than the Wheeli,~g Bri~ge Case, before decided
by the supreme conrt. If congJ:ess has soaated, that legislation is
found in the act admitting California into the Union, which aat pro
vides "that all the navigable waters within the state shall be common
highways, and forever free, as well to the inhabitants of said state as
to the citizens of the United States, without any tax, impost, or duty
therefor." 9 St. 452, 453. Bow can the American river be a "com
mon highway," or how can it be "free" to "the citizens of the United
States," or "the inhabitants of the state," with 8 low bridge across it,
without a draw, and so constructed as to preclude all navigation by
steamers or vessels? To be a common highway, or to be free to all
to use as such, involves a capacity to be practicall.1f used as a highway,
and such capacity is wanting where there is an impassable barrier or
obstruction. This provision is a law of congress, and it is valid, not
asa compact between the United States and the state of California,
but as a law of congress, passed by Virtue of the constitutional power
of congress to regulate commerce among the states 'and witb foreign
nations, and to establish post·roads. Pollard's Lcssee v. Hagan, 3
Bow. 224, 225, 229, 230;' Wheeling Bridge Case, 13 How. 566; Min
ing Debris Case, 18 FED. REP. 753. What does this provision of the
statute. mean? Can there be any reason to suppose that congress in.
tended anything else than to make or continue th~navigable waters
of the state, by virtue of its power to regulate commerce, practical free
highways, and to take away the power of the state to destroy or wholly
Obstruct their navigability? Had nothing been said upon the sub·
ject in the act of admission, but subsequently, after the admission of
California into the Union "on an equal footing with the original statt\s
in all respects whatever," congress had passed tI. sepatate, independ
ent act, with no other provision in it, providing "that all the navigable
waters within the state of California shall be. common highways, and
forever free, as well to the inhabitants of said state as to the citizens
of the United States, without any tax, impost, or dn:ty therefor," would
anybody suppose that congress, by the passage of such an act, under
the ciroumstances indicated,could have any other purpose than to
take control of the navigable waters of the stata for the purpose of
preventing any interference with, or obstruction' to,their navigability,
or "so far as might be necessary to insure their free .navigatioll"r-
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Or would it be seriously doubted that congress had acted opon the
subject-matter within the meaning of the terms of the decisions in
the Blackbird Creek and Schuylkill Bridge Cases mentioned? If such
would be the construction in an independent act passed subsequently
to the admission of the state, it must be the construction of the
same language as found in the act of admission. If such is not the
purpose of this provision, it would be difficult, I think, to determine
what the purpose is. . Following the direct decision upon this point in
the Wheeling Bridge Case, 13 How. 565, I had no difficulty in concur·
ring with the district judge in the rnling that a similar provision in
the act admitting Oregon into the Union constituted legislative action
by congress upon the subject-matter, of such a character as to with.
draw it from the jurisdiction of state legislation.

In the Chicago Bridge Case, supra, the court still recognizes the
power of the national government to control the ~avigahle waters of
the several states. It says:

"The power vested in the general government to regulate interstate and
foreign commerce involves the control of the waters of the United States,
which are naVigable in fact, safar as it may be necessary to insure free nav
igation, where, by themselves or their connection with other waters, they
form 11 continuous channel for commerce among the states or with foreign
cOllutries." 107 U. S. 682; S. C. 2 Sup. Ct. Rep. 185.

The question, then, is whether the provision quoted from the act
of admission is legislation by which congress takes control of the
navigable waters of the state, "so far 8S it may be necessary to
insure their free navigation;" and whether there can be a "common
high,way," or "free navigation," where the passage of steamers or
other vessels is absolutely obstructed by impas~able barriers thrown
across the channels of waters otherwise navigable, in fact. In the
case of the state of Illinois, neither the act authorizing .the inhabi·
tants to form a state government, (3 St. 428,) nor the resolution ad
mitting the state into the Union, (Id. 526,) conta.ins the provision, or
any provision of a· character similar to that, found in the acts admit
ting California and Oregon into the Union. Both the act and. the res.
olution relating to Illinois are silent upon the subject, and Lam not
aware that there is any sllbsequent legislation on the subjeot affect.
ing the status of Illinois. In the Chicago Bridge Case, the supreme
oourt seems to regard the provision of the ordinance of 1787 as in·
operative after the admission of Illinois as a state. Says the court:

"Whatever limitation upon its powers as a government, while in a terri
~orial condition. whether from the ordinance of 1787 or the legislativn of
congress, it ceased to have any operative force, except as voluntarily adopted
by her, after she became a state of the Union. On her admission she became
entitled to and possessed all the rig~ts and dominion and sovereignty which
belonged to the original states. She was admitted, and could be admitted,
only on the same footing with them. The language of the resolution admit
ting her is ' on .an equal footing with the original states in aU respects what
ever.' 3 St. 536. Equality of constitutional right and power is a condition
of all the states of the Union, old and new. Illinois, therefore, lUI was well ob-



CA.RDWELL V. AMERICAN'BI'tER BRIDGE CO. 565

served by counsel, could afterwards exercise the same power over rivers
within her limits that Delaware exercised over Blackbird creek,' and Penn
sylvania over the Schuylkill river."· 107 U. S. 688, 689; S..C. 2 Sup. Ct.
Hep.185.

There being no legislation by congress, then, assuming the control
of the navigable waters of Illinois, there was nothing more to pre
vent legislation by the state in re~ard to the navigable waters of Illi
nois than tllere was to prevent legislation by the. states of Delaware
and Pennsylvania. But I do not understand it to be held, or inti
mated, that congress cannot, by legislation in the interest of inter
state commerce, take control of anyone, or all, of the navigable
waters, either of Illinois, Delaware, or Pennsylvania. Only it has
not yet done so. I suppose congress might take control of any 'one
navigable river by n!tme, as the Sacramento, fat the purpose of facil.
itating interstate commerce, or it might take control, generally, of all
the navigable waters of any particular state, without reference to the
waters of other states, and there might well be special reasons, mak
ing it desirable with reference to some particular waters, or sonie
particular states, which are not applicable to other waters, or other
states. I do not understand that special legislation as to particular
rivers or, particular states, not applicable to others, would affect the
"constitutional right or power," or the equality, of the states in any
particular. All of the states are alike equally subject, at any and
all times, when congress sees fit to act, to the power of congress to
"regulate commerce among the states" and with foreign nations, and
the power to "establish post':roads" within their several borders and
over their several navigable waters. But the regulation of commerce
on the waters of, and establishment of post-roads in, some states, be
fore it is done on the waters of or in other states, does not affect their
constitutionitl status of eqllali;y. Congress may take ,its own time
and occasion to regulate the navigable waters of a state without
affecting its constitutional condition of equality. I suppose congress
might now, by an act duly passed, apply the provision in the acts of
admission of Oregon and California to Illinois, Delaware, and Penn
sylvania--:-to anyone or all of them; and. if it shduld do so, it
would seem that there ought not to be any doubt that the object would
be to take exclusive control for the benefit of commerce, and to sus
penq the power of regulation, or at least of obstruction and destruc
tion, by the states. But until some legislation of the kind is had,
those states concerning whose waters congress has not legislated,
under the decisions referred to, may themselves legislate upon the
subject. If the provision in the California act of admission is legis
lation taking control of the navigable waters of the state for the bene
fit of commerce, then congress has legislated in reference to the
navigable waters of California, while it has not done so with refer
ence to the navigable waters of DelawaTe, Pennsylvania, arid Illi
nois; 'and, in this respect, California and Oregon stand upon a footing



entirely different from that of those states, and the decisions as to
them are tnapplicable. The foregoing ohservations indicate the dis
tinction, if any 'Sonnd distinction there be, and it seems to me that
there is, between this case, the Wallamet Iron Bridge Case, and the
Wheeling Bridge Case, and those other caaes cited, already decided by
the supreme court. If the distinction is not sound, then it appears
to me that the Wheeling Br,idge Case must also be regarded as over
ruled, although the supreme court does not expressly indicate any in
tention to ovel'l:ule it.

There is an intimation, however, in the opinion of the Chicago
Bridge C(,I.se, not necessary to the decision of the case upon the other
views expressed by the cQurt, that the provision of the ordinance of
1'l87, corresponding to the provision in queBtion in the acts of admis
sion of California and Oregon, if in force, would not affect the ques
tion. 107 U. S. 689; S. C. 2 Sup. Ct. Rep. 185. If this be so, then
the distinction referred to is of no practical consequence. But the
bridges, and other obstructions referred to as illustrations following this
intimation, were all dra,w-bridges, or other partial obstructions, while
the bridge now in question is an absolute, unqualified, entire obstruc
tion to the navigation of the river. In view of these intimatlOns,
and other general observation in the opinion of the court, and not
feeling quite certain as ~o how far the supreme court intended to go
on these questions, and not wisping even to seem to disregard the
decisions of the' supreme court, I shall, for the purposes of this case,
sustain the demurrer and dism,issthe bill. The bill pl"eSlmts the
case fully, and it will be much better for all parties to have the effect
of the provision of the act of admission determined now before going
to the expense of a trial. As the complainant has already submit
ted to the obstruction for many years, the right, I think, should be
finally determined on appeal, before an injunction should be decreed.
The supreme court does not appear to me to have considered care
fully, or finally determined, what the purpose and effect of~he pro~

vision in question in the act of admission is. It must have some
object, and if that object be not to protect and preserve the naviga
bility of those waters against obstructions equivalent to destruction
by authority of the state, what was the purpose? The fact that the
provision is in the act of admission, instead of in subsequent inde
pendent legislation, cannot affect its confltruction, or its force and
effect. But'for the .observations in the Chicago Bridge Case, which I
think unnecessary to the decision, and believing that congress had
acted upon the subject, I should have followed the ruling of the cir
cuit CQurt in the WaUamet Bridge Case, and what I understand to be
the decision in the Wheeling Bridge Case, and overruled the demurrer.
I do not wiah to bl'l rEJgarded as having changed my own views upon
the rulings in the WalZamet Bridge Case. I still think it similar to.
the Wheeling Bridge Case, and distinguishable from any other cases
hitherto decided by the supreme court bro,ught to my attentien. I
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still think the decree intha.t ca,,3 correct, ort ih~ ground that congr~ss'
has acted upon the subject, also on othet grounds than the point dis-:
cussed in this case; But the' case ~il1be a~pealed, and if·the circuit
court was wrong, the rights' of the parties will be finally settled by
the supreme court. I ouly write this opird6nto indicate upon what
distinction, if any, the case I suppose should be taken out of the de
cisionof the Ghica.qo Bridge Gase, with the hope that the attention of
the supreme court will be specially directed to that supposed distinc
tion.

UNITED STATES V. O'NEILL and others.

((hrcuit (Jourt,n:D. WiBCtmIlin. February 5,1884.)

1. BURETYSJDP-ALTERATION 011' INSTRUMENT-DISCHARGE. '.
When, after a bond had been signed by two sureties with the understanding

between them and the obligor and obligee th,at it was to be sip;ned bya third
surety wbose name was written in the bond, the name of the third sutetywall
altered in the body of the instrument, with the knowledge of the obligee; by
the substitution of a different surety, who then signed the bond, held, that the
two sureties were discharged. ' ,

a. INTERNAL REVENUE-CONSTRUl1TION 011' REV: ST. t 3182.
Under section 3182 of the RiJvised Statutes, the commissioner, in maldnga 're

assessment upon distilled spi~its for the purpose of rectifying an error, is noc
confined to a period of 15, moilths last past. . ,

3. BTATUTE-TIME 011' TAKING'E!rFEOT-ASSEBSMENT-VALIDITY.
A statute took. effect March 3d,cba'nging the rate of duty upon spirituous

liquors from 70 cents .to 90 ce~ts. ,An assessment was made fora period previous
to and including March 3d at 70 cents. Held, that though the statute waii
in force during the whole of March 3d, so that the rate for that dliy'should
.have been 90 cents, the tax:~payercould not on that account dispute the .validity
of the assessment.

4. ASSESS¥gNTS FOR SAMl<] PERIOD-VALIDITY 'PRESUMED. .
Two assessments, covering partially the same period, will be presumed to be

for d,ifferentliquors till the-contrary is shown. .
6. ACTfON UPON BOND..,....ALLEGATIONS OF. COMPLAINT.

An action upon a bond, conditioned upon the payment of an assessment, will
not fail because the complaint does not set forth· the whole of the 'assessment.

This was a suit on a distiller's bond. .The bond was executed by
the defendant O'Neill !is principal, and by two of the other defend
ants as sureties; April 30,1874, and covered the period from' May 1,
1874, to May 1, 1875. The complaint setout the conditions of the
bond, 'und then alleged' that .these conditions were broken, in this:
that O'Neill failed to pay the internal revenue tax dueartd payable
on 15,344 gallons of distilled spirits, distilled by him at his.distillery
from the first day of May, 1874, to and iIlCluding the thirty-first day
of December, 1874,. amonnting to $10, 740.80, and art 29,440.40 gal
lons of distilled spirits distilled by him from December 1, 1874, to
and including March 3, 1875, amounting to $20,608.28, and also on'
30,873.36 gallons of distilled spirits, distilled from March 4, 1.f'l5, tOl
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Rnd including June 30. IS-15. amounting to $27.786.02, making an
aggregate sum alleged to be due to the United States of $59,135.10.
The complaint further alleged that the commissioner of internal rev
enue assessed on the monthly list of November, 1875. against O'Neill
a tax for the several amounts aforesaid. which assessment was duly
returned to the collector, who demanded payment, which was re
fuSed. Judgment was therefore as.ked against the several defendants
for the amount of the penalty of the bond, namely, $25,000. The
case was tried by the court without a jury. Th~ proofs, oral and
documentary, were voluminous, and numerous points bearing upon
the validity of the assessment and the alleged liability of the defend
ants were discussed at the bar. The defendants Stowell and Walsh,
as sureties on the bond, m~tle a special defense solely applicable to
them, and which, if maintained. would still not relieve the defend·
ant O'Neill, nor the surety. John B. Reynolds, if O'Neill's liability as
the principal in the bond was established. That part of the opin
ion of the court which covers the questions of law involved in the
case is as follows:

G. W. Hazelton. for the United States.
N. S. Murphey, for defendants.
DYER, J. The bond was prepared April 30, 1874, in the office of

the collector of internal revenue. The written part of the instrument
is in the handwriting of one Sherman. who at that time was a deputy
in the office. As originally drawn. the- names of John M. Stowell.
Patrick Walsh. and Hugh P. Reynold!:!. with their respective resi
dences, were written in the body of the bond. This makes it manifest
that the collector understood that Hugh P. Reynolds was to sign the
bond as one of the sureties. The bond was signed, as thus drawn,

_by O'Neill. Stowell. and Walsh. in the collector's office, on the day of
its date. The testimony satisfactorily shows that it was the distinct
understanding between O'Neill, Stowell. and Walsh that Hugh P.
Reynolds should be a co-surety on the bond; and I think it was com·
petent for the defense to show this. in view of the fact that the face
of the bond as drawn by the collector indicated that Hugh P. Rey
nolds was to sign the bond as one of the sureties. and that this must
have been so understood by the collector. There is a dispute upon
the question whether the bond. after its execution by O'Neill. Stowell.
and Walsh. remained in the custody of the collector. in expectation
that Hugh P. Reynolds would come in and sign it. or whether O'Neill
was permitted to take the bond away for the purpose of getting Rey
nolds' signature thereto. It seems most probable that the collector
retained the custody of the bond; but whether this be so or not, is not
in my opinion very material. At all events, there was such delay in
procuring the signature of Hug.h P. Reynolds-in ~onsequence,as the
testimony tends to show. of hIS absence-that the collector became
urgent in his requirement that the execution of the bond by a third
surety should be completed. Thereupon O'Neill proposed to the col-
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lector that John B. Reynolds should be substituted as a Burety in
place of Hugh P.; and upon the representation olO'Neill that John
B. Reynolds was as responsible, pecuniarily, as Hugh P., and that
the other sureties would be satisfied with the proposed substitution,
the collector caused the word and letter "Hugh P.," where theyoc
curred in the body of the bond before the name Reynolds, and the
residence of that person as written in the bond, to be erased, and sub
stituted therefor the name of John B. Reynolds, and a description of
his residence. Thereupon John B. Reynolds signed the bond as the
third surety, and the testimony tends to show that this was done on
the twenty-fifth day of June, 1874. Of this erasure in the bond, and
substitution of John B. Reynolds for Hugh P. Reynolds, the proofs
positively show the defendants Stowell and Walsh knew nothing un
til this suit was begun in 1876. Thus it appears that when Stowell
and Walsh signed the bond they understood and expected that Hugh
P. Reynolds was to be a co-surety with them; that it must have been
also so understood by the collector, because he had drawn the bond
accordingly; that subsequently, without consulting Stowell and Walsh,
and without their knowledge,the collector, by arrangement with
O'Neill, made the change in the bond and permitted the substitution
of sureties, which have been stated. Was not this such an alteration
of the bond, and such an unauthorized deviation from the original
understanding of all the parties, as precludes a recovery against
Stowell and Walsh? I am of the opinion that it was.

On the back of the bond there purports to be an acknowledgment
of the execution of the bond by all the parties,-O'Neill, Stowell,
Walsh, and John B. Reynolds,-dated June 25,1874, before Sherman,
deputy collector. If this acknowledgment was in fact taken, it must
have been after John B. Reynolds signed the bond, and in that case
Stowell and Walsh would be clearly precluded from objecting to the
substitution of John B. Reynolds for Hugh P., and to the change in
the body of the bond, because it would then be a conclusive pre
sumption that they knew or ought to have known at the time of the
acknowledgment of such substitution and change. But both Stowell
and Walsh testify with great positiveness that they never acknowl
edged the execution of the bond. Their testimony upon that point is
not overcome by any proof to the contrary on the part of the govern
ment. Sherman cannot be sworn because of mental incapacity. The
testimony of the collector, so far as it was thought competent.for him
to speak upon the subject, is not adequate to meet the positive affir
mations of Stowell and Walsh.

The certificate'of acknowledgment is not conclusive, but only prima
facie evidence of what it states. It may be shown to be untrue. Of
course, the evidence to overcome it should be strong and convincing.
"While a certificate of acknowledgment to a conveyance establishes
a prima facie case that the signature of the person purporting to have
executed the conveyance is genuine, this presumption will not prevail'
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against positiye evidence to the contrary." Borland v. Walrath, 3~
Iowa, 130. See, alBo, Paxton v. Marshall, 18 FED. REP. 361.

The general proposition of .law in relation to the liability of sureties
laid down by Mr. Justice STORY, in Millel" v. Stewart, 9 Wheat.: 703,
is elementary. ,He says:

"NothiJ,lgean be clearer, both upon principle and authority, than the doe-
trine that 'tkl,e liability of a suretyis not to be extended by implication beyond
the'tenns Ofhiscontract. Tothe extent, and in the manner, and under the
circumstancespoin,ted out in his obligation, he is bound, and no further. It
is not sufficient that he may sustain no injury by a change' in the contract,or
that ~t may even be for his benefit. He has a right to stand upon the very
terms of his contract, and if he does not assent to any variation of it, and a
variation,is mad,e, it is fatal."

There is a class of. cases, many of which have ,been cited by the
learned counsel for the govern~ent, in which it is held that a bond,
perfect on, its face, app~rentlydu~y, executed, by all whose names ap
pear thereto, purpoJ:ting to be signed 'and delivered, and actually de
livered without a stipull1,tion, cannot be avoided by the sureties upon
the ground that they signed it ,on a condition that it should not be
delivered unless it was executed by ot4er perBons who did not execute
it, where it appears that the obligee had no notice of such condition,
and th.erewas nothing to put him upon inquiry ~s to the manner of
its execution, and that he. had been ipducefl upon the faith of such
bond to act to his own prejudice. ,Dair v. .0.' S. 16 Wall. 1; Tidball
v. Halley, 48 Cal. 610; State v; peck, 53 Me. 284; Czttler v. Roberts,
7 Neb. 4j Nash v. Fugate, 24 Grat. 202j Millett v. Parker, 2. Mete.
(Ky.) 608jState.ex rel. v.Pepper, 31 Ind. 76. Then there are other

·cases in which it has been decided that if a. bond be written as if to be
executed' by two or three or more sureties, and it is in fact executed
by only one, and ~s th.en. delivered to. the obligee, it is valid and effect
ual against that one. Cutter v. Whittemore, 10 Mass. 442. In Rus
sell v. Freer, 56 N. Y. 67, M., plaintiff's intestate, held the office of col
.lector of internal revenue. Proposing to appoint U. as his deputy, he
required security that C. would pay over all moneys collected, etc.
For this purpose a bond was prepared, which was executed by H.and
F., and delivered to C. When they signed it the name of J. appeared

· as obligor in the bond, and they were told by C. before signing that J.
would sign it also, and they signed with this expectation. The name
of J. was 8ubsequentlystricken out of the bond without their knowl
edge or consent, and it was delivered to M., who had no knowledge of
the facts, and who thereupon appointed C. deputy. In an action on
the bond, held that H. and F., having placed it in the power of C. to
deliver the bond as a valid! and completeinst.rument, it having been
so delivered, and M., having incurred responsibility relying thereon, it

·was ,valid and binding.
As will be seen, none.of the cases cited meet the facts of the case

at bar. Here the conclusion must be, from the manner in which the
transaction took place, that it was the understanding of aU parties,
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the collector included, when Stowell and Walsh signed. the· bond,· that
Hugh P. Reynolds should sign it as a co-surety.· As before observed,
the bond was so prepared in the collector's office,and such was the
expectation when Stowell and Walsh signed it, and left it with the
collector.. The collector had notice of the understanding of the par.
ties. It was not the case of a delivery of the bond with a private
agreement between the obligor and the sureties that others should
sign it,-an agreement nnknown to the obligee. It was not the case
of a bond in the hands of an obligor with other names written therein,
and then delivered by him absolutely to the obligee, signed by some
and not by others. It is not like the case· in 56 N. Y. Here the
bond was confessedly yet incomplete after Stowell and Walsh signed
it, and while it was in the hands of the colleotor; and through the act
ive instrumentality of that officer or his deputy, and by agreement
between him and the obligor, without the knowledge or consent of
Stowell and Walsh, the erasure was made in the bond, and a new
.surety substituted for the one whose name was originally written
therein, and whom all parties originally expected andundel'stood
would sign it as a co-surety. Upon this state of faots I feel obliged to
conclude that the bond is not an obligation binding upon Stowell and
Walsh.

In Smith v. U. S. 2 Wall. 219, Mr. Justice CLIFFORD states the rule
to be that any variation in the agreement to which the surety has
subscribed, which is made without the surety's knowledge or con
sent, and which may rrejudice him, or which may amount to a sub
stitution of a new agreement for the one he has subscribed, will dis
charge the surety, upon the principle of the maxi~ non hrec in fmdera
veni. And of this case it may be observed that in its facts and upon
the law it is highly instructive as bearing upon the kindred question
involved in the case at bar.

Several points are made impugning the validity of the assess
ment described in the complaint, and offered in evidence. The as
sessment list was for the month of November, 1875, and bears date
December 18th of that year. It is contended that in making the as
sessment the commissioner excElededhis authority in this: that by
section 3182 of the Revised Statutes be was limited in making an
assessment against the defendant O'Neill to a period 15 months an
terior to the da te of assessment; that therefore he could not go back
of September 18, 1874; whereas, he did in fact extend the assess
ment back to May 1, 1874.. I do not understand section 3182 as
thus limiting the time for making the assessment here in ques
tion. By that section the commissioner is first given general power
to make the inquiries, determinations, and assessments of all taxes
and penalties imposed by title 35 of the statutes relating to in
ternal revenues, and he is required to "certify a list of such assess
ments when made to the proper collectors, respectively, who shall
proceed to collect and account for the taxes and penalties so cer-
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tified." Then the section provides that whenever it is ascertained
that any list which has been or shall be delivered to any collector
that is, any list of assessments already made and certified by the
commissioner to a collector, and such as is just before spoken of-is
imperfect or incomplete in consequence of the omission, etc., the com
missioner may, at any time within 15 months from the time of the
delivery of the list to the· collector as aforesaid,-that is, within 15
months after the delivery of the list by the commissioner to the col·
lector,-enter on any monthly or special list the name of such person
omitted, etc., and he shall certify and return such list to the collector
as reqnired by law. It is observable that this statute does not forbid
a reassessment for a period 15 months back of the time when such
reassessmt;lnt is made, but when an assessment has been made on
discovery of an omission, etc., the commissioner may, within 15
months after such assessment, enter on any monthly or special list
the name of the person previously omitted. This is what I under
stand the statute to mean, and the court cannot say, upon the facts
before it, that the special taxes against O'Neill here in question, and
appearing on the monthly list of November, 1875, or any part of them,
were assessed at a time more than 15 months subsequent to any
previous list or assessment that may have been imperfect or incom
plete from any cause mentioned in the statute. But it is immaterial,
for the purposes of this case, whether I am correct in my interpreta
tion of this provision of the statute or not; for the assessments in
question were undoubtedly made under the provisions of section 3253,
Rev. St., which declares that "the tax upon any distilled spirits re
moved from the place where they were distilled, and not deposited in
bonded warehouse as required by law, shall, at any time when knowl
edge of such fact is obtained by the commissioner of internal revenue,
be assessed by him upon the distiller of the same," etc.

The validity of the assessment is further questioned on the ground
that a'll erfQneous rate was adopted by the commissioner in imposing
the tax of $20,608.28 on 29,440.40 gallons of distilled spirits from
December 1, 1874, to and including March 3, 1875. The tax im
posed was at the rate of 70 cents per gallon. On the third day of
March, 1875, an act was approved and became the law, changing
the rate of tax on distilled spirits to 90 cents per gallon. 18 St.
at Large, 618, pt. 3, c. 127. The argument is that this act took ef
fect at midnight of March 2d, and therefore that a tax imposed on
spirits distilled March 3d at the rate of 70 cents per gallon was illegal,
and that this illegality as to spirits made on that day vitiates the
entire assessment. The point thus made is not without force. The
question respecting the punctum temporis when a statute takes effect
is often one of difficulty; but it would seem that the act of March

. 3, 1875, changing the rate of the tax from 70 cents to 90 cElnts per
gallon, took effect and was in force from the first moment of that day.
Arnold v. U. S. 9 Cranch, 104; In re Welman, 20 Vt. 653; In re
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Howes, 21 Vt. 619. So that, as to spirits produced on the third day
of March, the assessment should have been at the rate of 90 cents,
instead of 70 cents, per gallon. Nevertheles,s, I am not prepared to
hold that this vitiated the entire assessment which extended back to
December 1, t874. The defendant O'Neill was riot prejudiced by
the fact that for one day he was not assessed at as high a rate .as the
law in force on that day authorized. I do not, therefore, see how he
ean complain, of the alleged irregularity. If liable at all, he was lia
ble to pay 90 cents per gallon on accour.t of spirits produced March
8d, and he was required by the assessment to pay only 70 cents for
that day's production. At most, there was an omission on the part
~f the commissioner to comply with the full requirement of the law,
80 far as his actambraced the single day in question, but his action
in that respect was not wholly ultra vires. I cannot, therefore, bold
that the assessment was invalidated by the act of the commissioner
complainen of.

The validity of the assessment is further attacked on the ground
that a tax of $10,740.80 was imposed on spirits distilled between
May 1 and December 81, 1874, and that another tax of $20,608.28
was imposed on spirits produced between December 1, 1874, and
March 8, 1875, thus, as it is claimed, making a double tax on the
same spirits for the month of December, 1874. But this objection
is untenable, because the court cannot say that the two assessments
for the month of December covered the same spirits. Presumably
they did not, and if it is a case of double assessment, it is for the de
fendant affirmatively to show it. The court can by no means pre
sume, in the absence of proof, that the two assessments for the month
of December covered the same spirits. It was said on the argument
that it was impossible to separate from the property assessed the sec
ond time that which had been already assessed once, and which was
therefore exempt from tax~tion. But this assumes, in the absence of
proof, that the same spirits were assessed twice, and this assumption
is not, in the opinion of the court maintainable.

Concerning that part of the assessment which embraces spirits al
leged to have been produced between March 4, 1875, and June 80th
of that year, and amounting to $27,786.02, the court does not see
how it can be included here as part of the basis of liability upon the
bond in suit. The bond expired May 1, 1875. Of course, it only
covered transactions occurring between May 1, 1874, and May 1,
1875. The assessment just spoken of, as will be seen, covers a pe
riod extending beyond the life of the bond, namely, May and June,
1875. That assessment, covering the period from March 4 to June
30, 1875, is not under the proofs before the court, separable. That
is, it is impossible, upon any facts shown here, to correctly and justly
determine what, if any, proportion of the spirits produced during t.hat
period was so produced B,nd removed during the life of the bond.
Perhaps some proportion could be mathematically asc:ertained on the
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basis of the whole amount alleged to have been -produced and the
number of months and days embraced in the period covered by the
assessment. But that would be a calculation in its nature arbitrary,
and might be wholly incorrect, and therefore very unjust. Liability
on the bond in suit cannot, therefore, be based upon tl~at assessment.

In the assessment list in evidence, which embraces the items of
special tax before enumerated, the non-payment of which is alleged to
constitute a breach of the bond in suit, is included another special tax
on 1,752! gallons of spirits, entered as produced in March and April,
1874, which tax amounts to $1,226.75. This tax or assessment is
not set out in the complaint as any part of the plaintiff's demand
against O'Neill, and so it is insisted that there is a substantial and
fatal variance between the allegations of the pleadings and the
proofs. It is argued that this is an action of debt on the assess
ment; that the defendant's answer is in effect a plea of nul tiel
record; that the assessment, embracing all the items of special tax
named therein, must be treated as an entirety, and as a single cause
of action; that the items of this cause of action cannot be divided
np, and separate suits maintained on each; and that since the as
sessment as an entirety, and as proven, does not conform in amount
to the aggregate of the items of tax contained in the assessment de
scribed in the complaint, there is a variance fatal to the maintenance
of the action. The answer to this is, that the suit is not, strictly
speaking, upon the assessment. It is upon the bond. It is alleged
that the conditions of the bond have been broken, in this, that the
defendant-O'Neill has not paid certain taxes assessed against him,
and these taxes are shown in the assessment offered in evidence. In
fact, the assessment only constitutes the evidence in part, of the al
leged breach; and it is the breach of the condition of the bond that
<..lonstitutes the cause of action. The failure to pay either of the
items of tax contained in the assessment, if the tax was legally and
justly imposed, would be a breach of the bond, and that would be
the basis of liability. Suppose the defendant O'Neill had paid one
or more of the items of tax embraced in the assessment, but had
neglected to pay the other items, would not an action lie on the bond on
account of such default? Clearly it would, and so it cannot be nec
essary in order to maintain the action to allege and to show that
there has been a default upon the entire assessment, but default may
arise npon either of the items ot tax, and thereupon an action for
such default, based upon the conditions of the bond, may be main
tained.

It is in proof that on a special assessment list of the date of No
vember 30, 1875, there had been previously assessed against the de
fendant O'Neill a tax on 5,117 gallons of spirits, claimed to have
been distilled between July 1,1874, and March 1, 1875; that pre"
8umptively this assessment covered all the spirits manufactured and
removed by the defendant during that period, and that therefote the
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ftssessment'in evidence, which is made the foundation of liability on
the bond in snit, was unauthorized. In maintaining this contention,
everything depends upon the fact whether or not the different assess·
ments cover the same spirits. It is not shown that they do. It can·
not be presumed that they do. ,The exercise ,of authority in making
the earlier assessment did not exhaust the power of the commissioner
to make another assessment, embracing the whole or a part of the
same period, if the two assessments did not cover the same spirits;
nor does the first assessment raise such a presumption that it covered
aU the spirits manufactured and removed during the period named
th~rein, as to invalidate the 'second and later assessment. It is, after
all, a question of fact whether the two assessments cover the' llame
spirits, and, as just remarked, it is not proven that they do.' .

On' further revi~w of th~ merits oitbe case, the court held that
thepxoofs on the partoftbe defendant O'Neill, attacking the assess
ment, were not 8ufficientto,overcome the f()rc,e and ,effect of the as~

sessment and the proofs adduc(,d in' its support on the' part of thf;l
government, and ordered juqgment against the defendant O'Neill,
aqd the surety, J;ohn B. Reynolds, for the sum of $25,000, the
amount of ,th,e penalty of the bond.

STEVENSON V. WOODHULL BROS.

(Oircltit Court, W. D. Te3Jas. 1884.)

PROMISSORY NPTE-TRANSFER TO ONE PAR'l'NER~PAYMENTTO ANOTlIER.
'When a note payable toa partnership firm is indorsed by the fum' in blank

and transferred to one of the,partners before maturity, the maker., if he has no.
tice of the transfer, is not discharged of his liahility to the transferee by pay
ment of the amount of the note to another member of the firm.

TURNER, J. This suit is upon a promissory note made and exe·
cuted by the defendants June 24, 1878, payable to Priest & Sever·
ance, or order,for the Bum of $1,000, and due the fifteenth of Novem
ber, 1$78. This note 'was indorsed upon the back in blank by Priest
& Severance. The legal effect· of this blank indorsement is and was
to make the note payable to the legal holder of the same; it trans
ferred the interest of the firm of Priest & Severance to the legal
holder. The note is not shown to have had any vice in it at the date.
of its execution; on the contrary, the evidence shows the sam.e to
have been given lor a valuable oonsideration. Therefore, no defense
could be set up against this note, iilither as against the original payees
or any subsequent holder, exoept the one madil here, viz., payment
in whole or in part. It is ll(:it, pretended that the indorsement was
not made by one of the fu'm of Priest ~ Severance, nor is there any



57G fEDERAL REPORTE~

evidence showing when the blank indorsement was made, as matter of
fact. In the absence of any proof, the law presumes the indorse
ment to have been made before maturity. If partners see fit to trans
fer their partnership property to an individual ,member of the firm,
they have an undoubted right so to do, and certainly, as between them
selves, they are bound by that act. The legal effect of this indorse
ment was to change the ownership of the same from Priest & Sev
erance to the legal holder of the note, wherever that might be, and
if it be true that Priest was the holder, and that the same was placed
in his possession, the legal presumption would be that the firm h.ad
transferred their interest in the note to the individual member, who
thus became the bearer or holder of the note. The law will not pre
sume that an act that may lawfully be done was unlawful in the
absence of proof. There is no evidence here that repels the legal
presumption arising from the facts established that this note was
transferred by the firm to Mr. Priest, when it is shown that Priest
was the holder of the instrument. Severance is not produced as a.
witness, nor is there any evidence which shows that this legal pre
sumption is not in accordance with the real facts of the case; in fact,
the evidence shows that all the money that was paid, was paid to
Priest, and no objection was made at the time, so far as the evidence
shows. As I have stated, the partners may, if in the course of their
business, transfer partnership property to an individual member of the
firm, and none but the creditors of the firm have a right to complain
of such act. The effect of such transfer is to divest all the other
members of the firm of any property in the thing so conveyed, so far
as the partners are concerned, and the title thereto actually passes
to the individual member.

The question next arises, how does such a transfer of a promissory
note, as in this case, affect the debtor? If the fact of such transfer
were unknown to the debtor, and he paid to one of the members of
the firm, who had transferred his interest to his copartner, such pay
ment would unquestionably be a good payment. But suppose the
debtor knew at the time he paid to the member who had sold that
he had parted with all his interest in the note, and consequently
knew that he had no more right to the money than a stranger, can it
be insisted for a momBnt that such a transaction would deprive the
true owner of his right to recover against the maker, such a rule
would open the door to the grossest fraud. The legel presumption
then must be (and there is no proof to rebut it) that the firm had
sold this note to Priest. As Priest is shown to have had possession,
use, and contl'ol of the same, it follows, admitting all that is claimed
by the defendant to be true, from all that appears, if the payment
was made to Severance, and at the time of the payment Woodhull
Bros. had notice that the note was transferred either to Priest or any
body else, the Woodhulls paid with their eyes open, becauee they had
notice that the note had been transferred. The Woodhulls, as the
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evidence shows, were cautious enough to take a. bond of indemnity,
protecting t.hem against any recovery upon the note. The note was
here in the bank, and Severance could not get control of the same.
The bond taken by the defendants is not produced in evidence, and
the presumption arises that if produced it would militate against
them; but the fact that they took the bond shows that they were
put upon their guard. Further than this, the defendant pleads that
the payment was m.ade by the delivery of sheep, and produces a re
ceipt from O. Severance, dated October 30, 1878, which recites that
defendants had paid that day to O. Severence the note in suit, and
further shows that defendants received from Severance s. bond of in
demnity, to protect them in case the payment should turn out in
valid at this time. October 30th there was a suit pending in the
state court, and the defendants were garnishees; the writ of garnish
ment was served upon them the twenty-fourth of October, 1878, six:
days before they answered the same. On the first day of November,
1878, the next day after the date of the receipt, these defendants, or
one of them, made answer that they had not paid this note, or any
part thereof, and, further, that Priest had notified him by letter of
the transfer of the note. It is a little strange, if they had paid this
note after the garnishment was served, and but the day before the
answer in garnishment was made, that he should have forgotten so
important a transaction; such a presumption cannot be indulged in.
He is not here to make any explanatiol!l., and I conlucde that he pre
ferred to let the case rest as it is, rather than state here that he had
in fact made the payment to Severance, allowing that Severance had
a right to collect the note. If he thought Severance had a right to
collect the note, he knew also that he had the right to control the
note, and defendants had the right to have the same surrendered up
to them. The note was not lost; on the contrary, it was in the bank
here, and defendants knew it, and Severance could not control it.
Defendants therefore acted at their peril, and it is a matter of no
consequence whether J. E. Severance orO. Severance was the real
partner with Priest. They had, however, notice in the most impres
sive form that J. E. Severance was the real partner, as they had been
made parties to a suit wherein J. E. Severance sued Priest, claiming
that he, J. E. Severance, was the partner of Priest, to whom the note
was given. And the very note in question was a part of the matter
in litigation, and if they then had any doubt about who it was that
comprised the firm of Priest & Severance, to whom they had exe
cuted this very note, it does not appear here, and yet it seems that
upon floating rumor and general understanding that O. Severance
was the real partner, they took the hazard, as they say, of paying
this very note to O. Severance.

The judgment is for the plaintiff, for the note and intere,st, cost of
protest, and cost of suit, and defendants must look to their bond of
indemnity for redress, if any they have.

v.19,no.8-37



'578 nDEBAL ,BEPOBTEB.

BA:LFOUR and others V. SULLIVAN, Collector, etc.

((lircuit Court, D.> California..March W, 18S4,)

bUSTOMB DUTIES-GRAIN BAGS-':RE-ENT,RY FREE OF DUTy-POWERS OF BEORE
(: TARY,

.'rhecW'toms a.nd revenue laws provide that" grainba.gll, the manufacture
of the U~ite(18tates,when exporteQ, :filled ~ith A.merican products, may be re
turned to the United8tate,s free of du.ty, nnd~r such rules and regulations. as
shall he prescribed by the secretary' of the treasury." Grain bags manufactured

'. in this cp:':lntry~romimported ma,terials were exported f~ll of ,Oalifornia wheat.
The e1l;pqrte~.d~mandedandreceived according to law, out .of the public treas-

. ury, the 'drawback due him on account of the duty formerly collected upon the
n'll\teria18' of which the bags were made. Upon the retlltnof the grain bags,
heJ,d. that they were entitled to paBs free of duty. :rhe po~er of the secratan
to prescribe rules and regulations does not authorize him to impose a duty, not
'provided for by congress, in repayment of the draWback. ' .

At Law. ;
Pageet Eells and Milton Andro8, for plaintiffs.

·8. G. Hilborn, U. S. Atty., and Ward .iUcAllister, ABSt. U. S. Atty.,
for-defendant;

SAwm:a, J. This is ·ttsuit tot-Mover of defendant the sum of $180,
collected as duties on 11,850 grain bags, which collection of duties is
claimed to be unlawful. The grain bags had been manufructured by
Detrick & Co., manufacturers of bags, at San Francisco, out of mll.·
terial of .foreign production, upon which the importers had paid the
proper duties. The bags were stamped, "Detrick-Drawback Right
Reserved," and sold to grain producers of the state of Ca1ifornia~

These· bagshaving beenpul'chased by the grain growers, and filled
with wheat produced in California, were, with their contents, after.
wards sold to plaintiffs, in the ordinary course of business in the grain
market, who shipped the wheat in the bags, as so purchased of the
prodncers; to Liverpool, England, where the whelit was sold, and
emptied from the bags, and the bags were afterwards brought bac.k
to, San Francisco, whence they had been shipped by plaintiffs, the
ownership of the bags remaining in the .plaintiffs from the time
of their purohase,filled with California wheat, till·their return to San
Francisco empty. Upon their leaving San Francisco, filled with
wheat, Detrick & Co. claimed the drawback of duties paid on the ma
terial used in themanufactnreof the bags, and the drawback was paid
to them"in assumed pursuance of the provisions of section 3019 of
the Revised Statutes oftha United States, and the regulations of the
secretary of the treasury forc'arrying those provisions into effect. On
the return of the bags' the plaintiffs chtimed, upon various grounds,
that they we;reentitletlto bring the bags to San Francisco and receive
them free of duty. The collector took the ground that the drawback
having been paid :on exportation, in pursuance of section 3019, and
the, regulations of the secretary of the treasury, duties must be paid;
and plaintiffs were compelled to pay the duties claimed in order
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to obtain the bags. The action of the collector, in collecting the
duties, was affirmed by thesecretaty:of the treasury, and this action
is brought to recover. the duties so collected. ..

Section 9 of the act of congress of February 8, 1875, "To amend
existing customs and internaLrevenue laws, and for 'otherpurposeB,"
(Sup'p; Rev. St. 130,) provides that "grain bti:gs, th~ mantifaetureofthe
United States, when exported, fi~led w.ith American products, m(jy be
returned to the United States/ree of duty, under such rules and regu
l.ations as shall be prescribed by the secretary of the treasury."
There is no exception to these provisions. The bags, whatever may
be said of the material, were "the manufacture .of the United States,"
and they were exportedjilled with American products, and being such
were entitled under this act to "be return(ld to the. United Statef'i free
of duty." It does not appear to me that this explici.t lan~uage is
open to construction. The only exception is that they shall be. re
turned "under such rules and regulations /,LS shall be. prescribed by
the secretary of the treasury." The authority of the secretary only
extends to the modus operandi-the course to be pursued ill ~pentify.

ing and returning the "grain bags;" and that power does" not ex
tend to an imposition of a duty in the face of the provision of the
statute that they "may be returned • • • free of duty."The
statute in no sense authorizes the imposition of a duty, a8ap~t of
the rules and regulations to be prescribed by him. The omission to
provide for a repayment of the drawback in such cases may be an
oversight on the part of congress. But whether so or not, to require
by regulation the collection· of the regular duties upon bags manu
factured in the United States, because the bags, when exported, paid
a "drawback" for duties on the material of which they were manu~

factured, is to ingraft an exception on thtl provisions of the act, au
thorizing the bags which were "exported filled with American pro;.
ducts," "to be returned • •• free of duty," which congress
either did not see fit or omitted to adopt. The secretary of the
treasury was not authorized to make any such exception. Morrill v.
Jones. 106 U. S. 466; S. C. 1 Sup. Ct. Rep. 423; Merritt v. Welsh,.
104 U. S. 702; Balfour v. Su.llivan, 8 Sawy. 648; S. C. 17 FED. REP.

23l.
Under the provision of the act cited the bags in question were en

titled to re-enter the United States "free of duty," and the duties on
that ground were illegally demanded and collected. None of the
other provisions of the statute cited affect this ground relied on for
a recovery, and they therefore need not be discussed.

There must be a judgment for plaintiffs for the amount of duties
unlawfully collected, .and it is so ordered.

(
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KENNEDY v. CITY OF SAORAMENTO.

(Oircuit Oourt, D. Oalifornia. February 18, 1884./

i. MUNICIPAL BONDS-SACRAMENTO CITy-No ACTION MAINTAINABLE.
The legislature of California in 1858 enacted th3t thereafter no action should

be brought against the city of Sacramento bl. its creditors; that the city should
issue its bonds for the purpose of funding Its debt, and should levy an annual
tax of 1 per cent., of which a specified portion should be set aside for the pay
ment of the bonds. Those who held claims against the city surrendered their
evidences of indebtedness, and took the bonds instead. Held, that no action
would lie upon the bonds, but that the remr'dy of the bondholders was by man.
damu8 against the proper officers to compel them to carry out the terms of the
statute. The creditors, by accepting the honds, contracted that the city should
not be liable to be sued.

2. STATUTE PERMITTING PlllRFORMANOE OF A DUTY CONSTRUED AS 1I'IANDATORY.
In 1863 the legislature revised the act of 1858, re-enacted its provisions with

regard to the payment of the bonds, except that the terms of the re-enacted
clause, sanctioning a tax of 1 per cent., was permissive instead of mandatory.
But, held, that the provision was still compulsory, since words in a statute per
mitting officers to discharge a public duty are to be construed as mandatory.
If the act were su.~ceptible of any other construction it would impair the obli
gation of contracts.

8. WArVER OF CONSTITUTIONAL RIGHT.
The constitution of the state provided that all corporations should be subject

to be sued like natural persons. Held, that (even supposing the clause to ap
ply to municipal corporations) the bondholders had by thcir contract divested
themselves of their constitutional right.

At Law.
J. W. Winans, for plaintiff.
J. H. McKune, A. P. Catlin, and W. A. Anderson, for defendant.
SAWYER, J., ,orally.) This is an aotion brought to recover $9,000

due on ooupons of the Saoramento city bonds. It is an ordinary ao
tion upon the instruments, not a mandamus against the offioers of the
city, but an action against the city of Sacramento to reoover on these
coupons as upon a oontract. Under the charter of Sacramento, of
1851, a large amount of indebtedness had aocrued, for which bonds
were issued. In 1858 the city and oounty of Sacramento were oon
solidated into a municipal oorporation, like the city and county of
San Francisoo; the boundaries of the oity and oounty being oo-exten
sive with the former boundaries of the county. In that aot consoli.
dating the oity and county, provision was made for funding the then
existing debt of the city and of the oounty of Saoramento, and pro
vision was made iIn the act for the purpose of liquidating, funding,
and paying the olaims against the oityand oountyof Sacramento
hereinafter speoified. "The treasurer shall cause to be prepared
suitable bonds for the oounty of Saoramento, not exoeeding the sum
of six hundred thousand dollars, and for the oity of Saoramento not
exoeeding one million six hundred thousand dollars, bearing interest
at the rate of six per cent. per annum, from the first day of January,
18!l9." St. 1858, p. 280, § 37. Then it provides Ifor raising a fund
for the payment of the interest, and ultimate extinguishment, of that
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prior indebtedness of the city of Sacramento so funded. In the last
clause of the section it provides that "none of the claims herein apeci.
fied shall be liquidated 01' paid except in the manner herein provided."

The ,act also provides that "the city and oounty shall not be sued
in any aotion whatever, nor shall any of its lands, buildings, improve.
ments, property, franohises, taxes, revenues, actions, choses in ac
tion, and effects, be subject to any attachment, levy, or sale, or any
process whateve1', either mesne 01' final," (Id. p. 268, § 1,) thereby cut
ting off all right of suit, and providing that none of the funds, or rev
enues from taxation, or otherwise, shaH be reached, on account of
this indebtedness, otherwise than as provided in the act.

Section 34 provides that the board of supervisors shall not have
power to levy any greater taxes than as follows, viz.: "On the real
and personal estate, exoept suoh as is exempt by law throughout the
city and county, a tax of one hundred cents on the one hundred dol.
lars," shall be levied, and the amount is limited to that sum annually,
except for state and special purposes. But it provides further, that
"they shall levy for municipal purposes, on all real and personal prop~
erty within the city, exoept such as is exempt by law, a tax of one
hundred cents on one hundred dollars."

Section 35 provides that "the revenue derived from and within the
city limits for municipal purposes,-namely, taxes, licenses, harbor
dues, water-rents, and fines collected in the mayor's court, or other
wise,-when paid into the treasury, shall be set apart and appropri
ated as follows: Fifty-five per cent. to an interest and sinking fund,
which. shall be appliea to the payment of the annual interest and the final
redemption of bonds issued for city indebtedness, in accordanee with the
provisions of this act," referring to the bonds which were to be issued
in liquidation of the prior indebtedness of the city in pursuance of the
terms of the act.

Section 38 provides: "The annual interest and principal of all bonds
issued for claims against the city shall be paid from the interest and sink
ing fund provided in section 35, and in the manner otherwise provided in
this act."

There is, then, a provision for funding the ,prior indebtedness of
the city to the amount of $1,600,000, and provision that 55 per cent.
of the taxes and other revenues of the city shall be Bet apart to pay
the interest, and to secure the ultimate extinguishment, of the bonds;
and it is provided that "none of the claims herein specified shall be liqui
dated or paid, except in the manner herein provided;" and it is further
provided that there shall be no suit against the city on these or any
other claims, and that no execution or other process shall issue by
which any of the property or revenues or moneys or other resources
of the city shall be reached.

The rate Of interest was 6 per cent. per annum, to be paid upon
the indebtedness. The parties who surrendered their prior evidences
of indebtedness and took these bonds, took them under the provis~
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i0l1sof thjs ant, which was ,a contract made between the city' and
them; _that the bonds should he collected only in that particular man
ner, ~nd paid.in _that particular mode, and no other; that there
should he no other remedy for them; that the city should not be sued.
The -advantagEls which they obtained are subject to the provisions
made for theiqjlayment-to the limitations put upcm their remedy.
The advantage, to the city was that it should not be harassed by any
other kind of suit; an extension of the time for payment; and the re
duction -of the rate of interest. The advantage to the holders was
the specific, Qertain, and permanent provision made for prompt pay
ment in future. This was a fair contract, entered into between the
city on the one hand and its creditors on the other, in virtue of the
provisions of this act. There were advantages gained and rights
surrendered by each, and a valuable consideration moving from and
to both contracting parties. In 1863 that charter was repealed and
another one passed. The city and county.were restored by the char
ter of 1863. In that charter it is provided that the city of Sacra
mento may be sued upon bonds or covenants, etc., "provided, however,
that such bond, covenant, agreement, contract, matter, or thing, that
was the cause of action, has been made or entered into after the pass
age of this act," (St. 1863, p. 415, § 1;) so that, by implication,
in providing the kinds of bonds upon which snit might be brought, it
was limited to the covenants or bonds or liabilities accruing after the
passage of the act. Thus, as to these bonds in question, there is no
change in the law with reference to the liability of the city to be sued.
And in that act it is also "provided further tha't none of the lands,
tenements, hereditaments, taxes, revenues, franchises, actiou, choses
in action, property, or effects of !lillY kind or nature whatsoever, of said
city or of either or any of its trusts or uses, shall be attached, levied
upon, or sold, on any process whatever, either original, mesne, or
final," thereby continuing, as to all demands against the city, that
provision of the charter of 1858 having reference to the inability to
execute a judgment when obtained, by virtue of any process, mesne
or final, against the city itself. With reference to the city of Sacra
mento, therefore, and with reference to these bonds, in both of these
particulars, the law as laid down in the act of 1858 is continued.

The third. clause of section 2 of the the act of 1863 also provides
that the board of trustees shall have power "to levy and collect taxes
and assessments on all property within the city, both real and per
sonal, made taxable by law for state or county purposes, which taxes
shall not exceed 1 per cent. per annum upon the assessed value of
all property." St. 1863, p. 416. That is the same amount that they
could levy under the old charter. Section 26 continues the provision
for the payment of the bonds in question with one exception in lan
guage. In this _act the words "net water rents" are used instead of
~'water rents." This is the only change. The provision is as follows,
viz. :
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"The revenue derived from and within the city limits fot municipal'pur
poses, viz., taxes, licenses, harbor dues, net water rents, and .flnes cOllected
in the police courts or otherwise, except as hereinafter provided, when paid
into the treasury, shall be appropriated and divided as follows: Fifty·fl:ve per
cent. to qn'inteJ'est and sinking fimd, Which shall be applied to the paymt1ne
of the annual interest upon the bondS legally 'issued for c'ttllindebtedness, .is·
sued under the act of 1858; the excess o/saidlund, after'the J;Jayment of saUl
interest, ~hall be applied to the 1'edemptio'n of said bonds, in SUch manner as
the board 01 trustees may deterIMne." rd. p~ 426, § 26. '

Thus in the act of 1868 the same provision for the' payment of
these bonos is continued that was made in the act of 1858, and the
the same limitations upon the remedy are continued by providing that
no 'suit shalt be maintained agaiust the' city, and that none 'of its
property, or revenues, 'or fUrids, shall be reached under any process,
mesne or final. ' '

With refer~nce to the amount levied, one word is changed only,the
positive provision in theol~ ,act that 100 cents on the $100 shall be
raised each year for the pt1~poses of revenri~ is made ,permissive in
form instead of mandatory iii,:'the new act. This is the only change
in the act in that particulal',the same provision otherwis13 continuing
as provided in the other act But words permissive in form, when a
public duty is involved, are construed as mandatory. Under the pro
visions of these acts, in niy judgme!1t, the city is not liable to be sued
on these bonds or coupons. It is one of the terms of the contract be
tween the city and the bondholders, and a part cif, tli'e consideration
upon which the bonds wereissued, that the city shall not be sued on
them. The remedy alone is to compel the treasurer,bymandamus,
to pay any money in the shiking fund upon the coupol1s. If the board
of trustees refnse to provide that fund, the remedy is to compel them to
provide afund by a 'mandamus,' in accordance with the duty imposed
,upon them by law. These are proceedings personally against the
officers to compel them to perform a 'duty enjoined by law, in respect
to which they have no discretion. Both of these remedies are reme
dies against officers to compel the performance of duties required by
these express provisions of the act for the payment of 'these bonds,
and not a suit against the city. Those remedies, the supreme court
of California has held, are availitble.

In the case of Meyer 'V. Bra/on, decided on September 28,1883, the
supreme court held that the board of trustees is subject to be com
veIled to perform its duty to provide this fund by mandamus. On page
157 of the Pacific Coast Law Journal, the court says:

"Having thus made provision for the payment annually of the interest on
the bonds, and ultimately for their redemption, the legislature offered them

,in payment of the legal claims llgainst the old city government. The offer
was accepted, and the holders of the latter surrendered their claims, in con

,sideration of which the consolidated government issued to them it13 bonds, pur
,suant to the provisions of the apt. The bonds carried with them the pledge
of an annual tax for municipal purposes on all real and personal property
v. ithin the city limits, except such as is exempt by law, of one hundred cents
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on the one hundred dollars, fifty~five per cent, of which to he set apart and
appropriated to an interest and sinking fund to be applied to the payment of
the annual interest upon the bonds and to their final redemption. The tax
was the chief security offered the creditors as an inducement to accept the
bonds in payment of their claimB, When the bonds, for whose payment with
interest provision was thus made, were issued and accepteq by the creditors of
the old city government, a contract was made as solemn and binding, and as
much beyond subsequent legislation,as it would have been if made between
private persons. These views will be found sustained and amplified in an able
opinion recently rendered by the supreme court of the United States in a case
entitled Louisiana v. Pitsburg. 105 U. S. 278."

I have examined that case, and it fully sustains this proposition.
It is a similar case. The contract was enforced by mandamlt8 upon
the officers. "It is well occasionally," added the court, "to recall the
fact that there is no more reason to permit a municipal government
to repudiate its solemn obligations entered into for value than there
is to permit an individual to do so. Good faith and fair dealing
should be exacted of the one equally with the other." In that case,
then, it was held that the board of trustees was bound to go on and
levy this tax in pursuance of the old law, if that was more advan
tageous to the parties than the new one. It is incompetent for them
to repeal the old statute, so far as it affected the right of these bond
holders; and in a recent case, decided February 13, 1884, (the case
of Meyer v. Porter,2 Pac. Rep. 884,) the supreme court of California
again takes a similar view. 'fhe question was whether the treasurer
may be compelled to pay the interest out of the fund provided; and
the supreme court holds in this case that the treasurer may be com
pelled to payout of the moneys which are in that sinkinR fund the in
terest due upon coupons that ,are presented, irrespective of the fact
that only.one party presents his coupons. Under this decision, so
long as there is any money in the fund, the holder of coupons due is
entitled to his money on their presentation, and it is not necessary
to file a bill in equity to enforce a trust, making all the holders of
the bonds and coupons parties, for the purpose of distributiug thl:'
fund pro rata, but that any man having overdue coupons may by
mandainus compel the treasurer to payout the funds upon such cou
pons, so long as there are funds. Under those decisions of the su
preme court of the state, supported by the authority of the supreme
court of the United States, the holdel's of bonds and coupons have
the exact remedy which the provision of the charter of 1858 provides
for the payment of those bonds, and which the act of 1863 continues;
and if the latter act does not in all respects continue the remedy in
the particulars wherein the former act was repealed, the repeal is
void, and the old act in force.

The plaintiff insists that the provisions of thtl charter of Sacra
mento of 1858, that the city shall not be sued, and continued with
respect to the bonds and coupons in question in the act of 1863, ia
void under the provision of the state constitution that "all corpora-
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tions shall have the right to sue, and shall be subject to be sued, in all
courts in cases like natural persons." Old Const. art. 4, § 33. It
may well be doubted whether this provision applies to municipal cor·
porations and counties made corporations. But if it be otherwise,
the contract in this case takes the bonds in question out of the pro
vision. It was one of the conditions upon whioh the bonds were
issued by the city and accepted by the bondholders that there should
be no suit on the bonds, and no other remedy than that provided by
the charter. This was a part of the benefit to inure to the city by
the arrangement, and an important and valuable part of the consid·
eration for its action in issuing the bonds and making the extraordi
nary and permanent provision and appropriation for payment bene
ficial to the bondholders. This part of the contract is. as important
and as binding as any other. The provisions are that the city shall
not be sued, and that none of its property, revenue,ot funds shall be
taken upon any mesne or final process, and that nOne of the claims
herein specified shall be liquidated or paid except in the . manner
herein provided. Also, that "the annual interest and principal of
all bonds issued for claims against the t'laid city shall be paid from
the interest and sinking fund provided by section 85, and in the
manner otherwise provided in this act." The action brought against
the city, therefore, in the faoe of these provisions of the contract, can
not, in my judgment, be maint8,ined, for the reasons and upon the
grounds stated. The only remedy is to proceed by mandamus against
the officers personally, to compel them to perform their respective
c1uties, as prescribed by the act of 1858, and uuder the act of 1863,
also, so far as that act is in accord with the act of 1858. The su
preme court, as we have seen, has held that it was incompetent for
the legislature to repeal the provisions of the charter of 1858, so far
as they affect the means provitled for liquidation of these bonds. Con
sequently, that the board of trustees could be oompelled by mandamus
to provide the funds in accordance with the requirements of the char
ter of 1858; and, when so provided, that the treasurer, having the cus
tody of the funds, could be compelled in like manner to pay the cou
pons as presented out of the funds provided.

There must be judgment for defendant on the grounds indicated,
viz., that a suit against the city is not the proper remedy, andean
not be maintained in the face of the contract entered into under the
statute; and it is so ordered.
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Ex parte WOR¥EY.

(Dilltrict Oour.t, W. D. North Carolina. 1884.)

POWERS AND DUTIl!:S ()l!'A MARSHAL AS 'TO PRECEPTS IN HIS HANDS AT TIlE Ex
FIUATlON ,OF HIS TERM' OF OFFICE.

In North Carolina a marshal, whose term of office has expired, may be re
quired so to amend his return upon an execution as to furnish his successor
with a description, of the land levied upon, sufficiently accurate to enable him
to execute a valid deed to the purchaser at the execution sale.

A Petition for Orders to perfect ,title to lands sold on execution sale.
P. A. Cnmmings, for petitioner. '
DIOK, J. The petitioner, Henry Worley, alleges that he is a pur.

chaser at a sale J;l1ade by a deputy of R.M. Douglas, late marshal of
this distriot, under a writ of exeoution founded upon a. regular judg.
ment of this court, and levied upon the lands of the judgment debtor,
SolomonDavis;that the purchase money has been paid by him to
said deputy,l!>nd has been returned into court in part satisfaction of
said judgment i that the term' of office of the late marshal has expired,
and a d~ed has not been executed, and the levy indorsed upon the
execution is ·defective in not deBor~bing the land Bold with Bllfficient
certainty. The relief prayed foJ;' is an order to the late marshal, di
recting him to amend his levy so as to set forth a description of the
land sold with more certainty as to location and boundaries. ,The
petitioner also prays for an order to the present marshal, Thomas
B. Keogh, directing him to perfect title and execute a deed to said
lands, in cQnformitywithsection 994 oUhe Revised Statutes.

Upon hearing the petition, the suggestions of counsel, and the evi·
dence presented, it is considered tha,t the petitioner is entitled to the
relief he seeks. A court has the power to direct writs of execution to
be amended. at any· time., so as to set forth necessary facts for the
purpose of SUPIlOl'ting proceedings under them. This power is indis
pensable to the adminiatration of justice l!>nd the due regulation of
the officers of the court. Under section 788 of the BevisedStatutes,
marshals and their deputies possess in ea.ch state the same powers in
executing the lawl'l oUhe United States as the sheriffs and their depu
ties in. such ~~ate have in executing state laws. Section 790, among
Qther things, provides that marshals an.dtheir deputies,. -when the
term of office expires, shall have power to execute all such precepts
as may, at the time, be in their hands. We will, therefore, consi.der
the laws of this state in determining some of the questions presented
in this proceeding. .

It is well settled in this sbate that a sheriff may be directed or per
mitted by the proper court' to make a return on a writ of execution,
or to amend the same, at any time, so as to make it conform to the
truth, even in cases where important consequences as to the rights of
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parties are produced by such amendments. Cony". Quinn, 6 Ired.
Law, 191, and cases cited.. This power cannot be exercised by a court
so as to affect the rights of third persons, who are not parties to the
record, and innocent purchasers for value withoufnoticEl. Williams
v. Sharpe,70 N. 0.582; Phillips v. Holland, 78 N. O. 81. It dOEls
not appear that the right of third persons are in any way involved
in this matter; and as this is an ex pa1'te proceedin~, such rights
-if any exist-cannot be affected, as such persons will not be pre
vented from asserting such -rigbts by an order made in a case in
which they are not parties and have no notice. If themarsbal who
made the sale was still in office, the amendment asked for would
not be necessary, as he could make a deed with full description as to
boundaries, even if there had been no levy of the execution. In this
state there is no necessity for a sheriff to make a levy on real property.
A judgment creates a lien on all such property bEllonging to the judg
ment debtor in every county in which the judgment may be docketed.
The writ of execution operates as an authority and order of sale.
The only effect of a previous levy is the specific appropriation of
the property on which it is made; and this may be a matter of im
portance where there are other lands and other judgment creditors of
a common debtor. Surratt v. Orawford, 87 N. C. 376. It is well
settled by many decisions that the rights as to real property are
largely regulated by local state laws, and it is the duty of federal
courts-:having acquired juriSdiction-to administer those laws un
der the same modes of procedure as if they were local catirtsin the
state in which they are held. Spear, Fed. Jud. 641, 662. In ac·
cordance with the laws of this state a docketed judgment in a fed
eral court of this district is a lien upon all real property within its
j Ilrisdictional limits, and may be enforced by 'stich modes of proced.
ure as are provided by the laws of this state. As section 994 of Re·
vised Statutes provides that a de.ed to a purchaser at execution sale,
in cases like the one before us, shall be' executed by the present mar·
shal, it is IUlcessary that he should derive information from his pre
decessor as to the location and boundaries of the lands sold; or from
evidence passed upon by the court: .If he obtained information upon
this subject from other persOlls, their statements, set foith in a deed
executed by him, would in no way be operative against either parties
or strangers. The return upon process mlJ,de ,by a duly qualified of.
ficer of the law is prima facie evidence of what it states, and cannot
be collaterallyimpea.ched, although it may be Qorrected 80 as to
speak the truth with more completeness and. certainty, under the di
rection of the court to which the return is m~de. Edu:ards v. Tipton,
77 N. C. 222. From the return of the late marshal it appears tha't
the lands of the judgment debtor were duly sold to the petitioner, and
the purchase money has been received and paid into office, and the
levy indorsed on the execution docs not specify the location and bCYlnd
aries.
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The only question which remains to be considered is whether the
late marshal-since the expiration of his term of office-can be le
gally directed or permitted by this court to make an amendment to
his return on the writ of execution under which he acted in makiug
sale of said lands. We have heretofore referred to section 790, which,
among other things, provides that a marshal or his deputy, after the
expiration of his term of office, shall have power to execute all such
precepts as may be in his hands at the time of such expiration of of
fice. As to such precepts, until the;}' are executed, he is still mar
shal, and subject to all official duties and responsibilities imposed
upon him by law. The statute, in conferring the power, imposed the
duty of exercising that power as far as required by law; and within
such limits, the marshal, by necessary implication, is entitled to
have and enjoy the rights and privileges incident to such official po
sition; and is also invested with the authority to use-all legal means
whic.h may be appropriate and necessary to enable bim to execute'
the power conferred, and perform the duties imposed by law; and he
must, in such matters, obey the proper orders and directions of the
court to which such precepts are returnable.' Bump, Fed. Proc. 482.
In making sale of land under a writ of execution, the marshal acts
under a power conferred by law, and when this power is properlyex
ercised by a sale, the title of the judgment debtor passes to the pur
chaser, hut it is not perfected until a deed is executed which has re
lation to the date of sale. McArtan v. McLaughlin, 88 N. C. 391.
As the de~d in this case cannot be made properly until the late mar
shal, by an amended return, furnishes a more complete description
of the land sold by him, the process may be regarded as still in his
hands unexecuted, and he may be directed b.y this court to amend
his return so as to furnish information to the. present marshal by
which he may finish the execution of a power and perfect title by
making a proper deed. The petitioner is clearly entitled to the prima
facie evidence of the location of said lands, which will be afforded by
the return of the officer who made the sale.

H is the·refore ordered that the clerk of this court send said writ of
execution to the late marshal, R. M. Douglas, with instructions to
direct his deputy to amend the return so as to setrorth a more spe
cific description of the botiridariesof the lands s,old by him. If the
said marshal fail to give such directions, he is hereby ordered to. show
cause at the next term of this court why the amendment should not
be made.· If the amendment should be made as directed, then the
present marshal, Thomas B. Keogh, is ordered to perfect the title of
the petitioner by executin8a deed .for such lands, as ;r~qu:ired by sec
tion 994J Rev~ St.
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In t'e LOWE, Bankrupt.

(District (JOU'I't, D. Indiana. 1884.)
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1. BANKRUPTCy-FRAUDULENT CONVEYANCE BY BANKRUPT- WIlEN JUDGMENT
BECOMES LIEN.

A judgment recovered, defendant having meantime made a fraudulent con
veyance of his property, is deemed to have attached at the date of its rendition
as if the fraudulent conveyance had never been made.

2. SA}fE-WHO TO BRING SUIT TO ANNUL.
An action to annul a fraudulent conveyance by a bankrupt can be brought only

in the name of tlJe assignee. Failure, t]lerefore, on the part of a creditol:' to
anticipate the assignee in bringing such action cannot be deemed a lack of
diligence.

S. SAME - PRIORITY OF JUDGMENTS AS LIENS - PARTNERSHIP AND INDIVI))UAL
CLAIMS.

Under the statutes'of Indiana a judgment against a fraudulent grantor is
made a lien, and accordingly he who obtains the first judgment is first in dili·
gence, and, except as against innocent purchasers of the fraudulent grantee,
first in right. .But this rule is subject to the priorities, respectively, of part
nership and individual creditors in and to partnership and indiVidual prop
erty.

4. SAME:....A;SSIGNEE REPRESENTS ALL CREDITORS ALIKE.
Assignee represents all creditors alike, and his recovery of property wrong

fully conveyed must redound to the benefit of all interested, according to their
several interests. .

On Exceptions to Master's Report.
Taylor, Rand d Taylor, for themselves.
McMaster d Boice, for assignee.
WdODS, J. The facts shown by the report of the master are to the

effect that on the second day of January. 1877. Taylor, Rand & Tay
lor recovered, in the superior court of Marion county. a judgment
against Nahum H. Lowe. Lowe owned real estate in Marion county
which, before the rendition of that judgment. he had conveyed to an
other with intent to cheat his creditors, the grantee not being a ~ood

faith purchaser. After the rendition oftbis judgment Lowe was ad
judged a bankrupt. The assignee 'afterwards obtained a decree
against the grantee in said conveyance, declaring the same void; and
Taylor, Rand & Taylor having presente,d a 'claim tha.t theirjud~ment
{'.onstituted a lien upon the property from the date of rendition, the
court ordered that the assignee sell the property and report the pro
ceeds, and that all liens be transferred to the fund. Upon these facts
the master reports that Taylor, Rand & Taylor have a lieti 3lfclaimed
which should be first satisfied. The assignee insists that this is not
so; that the jud~ment did not constitute a lien so long s,s the title
remained in the fraudulent grantee; .aQd that the decree setting aside
that sale, rendered at the suit of the assignee, inured to the benetit of
the estate-that is to say, to the benefit of all creditors alik~. This
conclusion is based mainly upon the proposition thattheassigtlee.
having been first to institute suit to set the fraudulentconveyaDce
aside, became entitled, by virtue of his superior diligenc6.to prefer-
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ence over a judgment creditor who had failed to bring any such suit.
n seems clear, under the Indiana Statutes,. (Rev. St. 1881, §§ 608,

752,) that the judgment of Taylor, Rand & Taylor became at once,
upon rendition, a lien upon the real estate in question. Section 608
d!3clare~ tp.atsuchjudgments "shall be a lien upon real estate and
chattelB real, liable to execution;" and by section 752 it is enacted
that Hlands 'fraudulently conveyed with intent to delay or defraud
creditors" shall be liable to all judgments and attachments, and to
be sold on execution against the debtor. It bas been determined,
too, that the sale upon execution may precede any suit or pro
ceedings to set aside or annul 'the fraudulent conveyance. Frakes
v. Brown, 2 Black!. 295. It is not deemed necessal'ynow to deter
mine whether or: not there may be a race of diligence between the
owners of diffe,rent judgments in such a case, or whe~her or not,
when thecpnveyance has been set. aside .at the suit .9£ any of them,
.the lien oieach judgment mnst be deemed to have attached at the
dlite of its' r~ndition, as if the fraudulent conveyance had never been
rilade. The latter would seem to be the logical conclusion. The
complaint to set the conveyance aside must aver the facts which
snow'thatthe property is subject to the lien of judgments already
rendered' against' the frau:dulent grantor~ arid the complainant can
not well disclaim or escape the result; certainly not on the pretense
that he had, in ignorance of the. facts or of the legal CQIisflquence, put
forth effort or incurred costs whioh should not be turned. to the ben
efit of another. Indeed, the very doctrine of superior diligence would
seeut tQ·leadto.,thesll.me conclul3jon, when properly applied•

. ,Undel1 the etatute a judgment against the fraudulent grantor is
m8idea lien, and con~quently he who obtains the first. judgment is
first in dIligence,and thereafter, except as against innocentpurohas
ersof the fraudulent grantee, should be deemed to be first ill right,
unless by. Mtual neglect oral>andonmerit of his clai~,or by other af
"ihmativo\loct, he lose hia preference. lfthia is not ao, a judgment
creditor, who delayed fOl;a day in ptocuring the issue and levy of an
,exElcp,tiou, or in commencing proceedings to annul the fraudulent
transfer, mightnndhimself postponed to another, who had no judg
ment, but,; in the mean time, had brought a single suit (as may be
.done in this state) to obtain a judgment and to avoid the fraudulent
deed. On. this subject see Hardy v. Mitchell,6:l Ind. 4~5; Hanna v.
iAcbkeri,S4 Ind. 411. But, however ,this may be,r think it quite clear
that the,do.c~trine proposed cannot apply when the fraudulent cQnvey
ancehasbeen annulled at the iustance,of, the aSi,\ignee in bankruptcy
oftbeJraudulent grantor. By express provision of the bankrupt law,
'allprope:dY of, the bankrupt, conveyed in fr~ud of his creditors, is,
byvirtUElo£' ~;e q,dj.udication, andbytbe l,\ppointment of an assignee,
.vested in tlle assignee, to whom. llolso the power and authority are
,given "to manage, dispose of; sue for, and recover all his property or
e.s.tate, re~l or persoual,dElbts or effects, and to defend all suits. at law
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or in equity pending agf!-inst the bankrupt/', 14 St. 52"5 •• Accoi'd~

illgly it ha's been held; and i3 well settled, that after the appointment of
an assignee in bankruptcy, an actioit' by a creditor to set aaidell. fraud.
ulent conveyance of the bankrupt or to reach, in any way, property
fraudulently transferred, cannot be maintained, and that ,the' ,J;eml')dy
must be had in a suit or action bJ or jn the name of,~h~ al:!signee.
Glenny v.Lan!l~On, ~8 U. S. 20; Trimble v. Woodhead, 102. U• .s. 647;
Moyer v. Dewey, 103 U. S. 801. The hankrupt law, moreover,pxo-.
vides for the protection of existing liens upon all properby,vestlld in
the assignee. It follows clearly that. the assignee is the-representa.
tive of all creditors alike, andif he obtains a decree for the fBcovery
of property fraudulently conveyed, it is for the benefit .of a.llinterested,
according to their respective interests. There is certainly no room
for the proposition that the judgment creditor, by failing to sue in his
own name, (when forbidden so to do by the law which gave the as
signee the right to sue,) lost any right which he had, and. by superior
diligence might have saved.

Another objection to the report is that the jl1dgm~nt of Taylor,
Rand & Taylor is not in fact the ol<;lest, and therefore not entitledjo
preference. It is in fact not the. old.est unsatisfied judgment; but
the older judgments againtlt Lowe wer.e all rendered, against himtts·
one of a firm, and in favor of partnership~reditors;whilethejudg
ment of Taylor,Rand & Taylor is for the indiv;idual debt of Lowe~
and therefore properly first .payable out of this fund which.WAS de'
rived wholly from Lowe's individllalproperty. Hardy, y. Mitchell,
supra; Weyerv.Thornburgh, 15 lnd. 1,25; Dean v. Phillip$; 17 IUd.
406; Bond v. Nat'e, 62 Ind. {)05 j Nat. Bankv. Locke l 8\! Ind428.

Judgment liens, except iJ;t Indiana, as againat innocelJ,t purchasers,
~re subject to pri9r equities in the property. Freem. Judgrn. '§§ 856,
357; Glidewell v. Spaugh, 26 Ind. 819; Jone.s v. Rhoa.d8, H:Lnd. 510;
Huffman v. Copeland, 86 Ind; 224, and case8 cited. ':

It follows that the remainder .due upon the judgment .. 'of Taylpt,
Rand & Taylor should be first paid. So ordered•.

UNITED STATES V. RUSSE~.

(District Oourt, W~ D. Tea;as. 18~4.)

1. l!lVIJ)ENCE-Sm;fL,\R BtiTUNOONNECTED TRANSACTIONS- GU~TY .. 1tNo~;,E~Gi.
In an indictment for the falsillcation of an account, other false accounts

made by the defendant at about the.same time may be introduced inevidehce
for the Pnrpose of ,proving-guilty knowledge. ....; .

2. FALSE ACCOUNT. .' . . , ..

An ac()O~nt.includihgitems for ser'vices not actually rendered or nioneysnot
actually paid 18 a.false aCllount. . . . 1, :.;,S .;:.'!
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3. SAME-Bv MEANS OF AN AGENT.
An officer who conspires with others to obtain money by false accounts is

guilty of falsification though he may be ignorant of the items of any particu
lar account.

'rURNER, J., (charging jury.) The law of the land is that every man
is presumed to be innocent until his guilt is established by the evi
dence in ,the case beyond a reasonable doubt. By a reasonable doubt
is not meant a hypothetical, speculative doubt, but a doubt arising
froni a want of sufficient evidence to satisfy the judgment and reason
of the jury that the defendant is really guilty as charged. In order
to convict the defendant you should be satisfied from the evidence
(1) that the aocount set out in the indictment is a false account;
(2) that defendant made, or ca.used the same to be made, if not
actually made by defendant, but by some other person acting for him
and under his direction and authority, then he caused it to be made;
(3) ylm must find that the same was made with the view and pur
pose of presenting the same to the first auditor of accounts of the
treasury of the United States for approval; and (4) you must find
that the defendant knew the account to be false.

You must resolve each of these propositions in the affirmative be
fore you should return a verdict of guilty. The three first proposi
tions you must determine from the evidence which relates to the par·
ticularaccount mentioned in the indictment. When you come to the
consideration of the fourth proposition, then, and not till then, you
may consider the other accounts that have boen introduced in evi.
dence. You ma,yask why were these accounts put in evidence at all?
The answer is, the law has made guilty knowledge an indispensable
ingredient in the offense, and you are required to pass upon this ele
ment. The difficulty of proving by direct evidence what another man
knows you will readily discover. 'fhe law requires the best evidence
that the nature of the case admits of. And tbe idea being, as applied
to this case, that the defendant would be more likely to make out one
false account by accident, mistake, or otherwise, than he would to
make several. In otner words, the likelihood that the defendant knew
the true character of the account wouIa be strengthened in proportion
to the number of acts of a similar character done at or about the
same time. To illustrate, suppose you lose your horse; you find it
in the possession of A.; he asserts that he took the horse by mistake;
but you find that about the same time he took horses belonging to
several others; would not the fact that he took others about the same
time be proper evidence to be considered in determining the question
whether the particular taking was or not by mistake? The chances
of mistake decrease in proportion as the alleged mistakes increase.

1 have tried by this branch of the charge to lay down the rule and
also to give you an idea of the reason upon which it is based, and
upon this point it is for you to determine from all the evidence
whether defendant knew the account to be false, if false it is. There
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is no conflict in the evidence as to the character of the Jones accourit.
It is shown that the defendant verified the account mentioned in the
indjctment, together with others, by his oath, statinR that the same
were just; that the services charged for had been actually rendered;
and that the expenditures therein stated were actually paid in lawful
money, as he believed, etc. This oath came properly in the line of
his official duty, and it is upon the faith of this oath in a great meas
ure the authorities act in approving and paying these accounts. The
defehdant has been upon the witness stand, and he states that, as a
matter of fact, he did not know that the account mentioned in the in
dictment was and is a false account. The law has given to defend
ants the pi'ivilege of testifying in their own behalf. The weight to
b~ given to his testimony is left with the jury to determine just as
they determine the weight of the evidence of any other witness. If
the jury believe him, they act upon his evidence accordingly. If, how
ever, there is a conflict between his evidence and other evidence in
the case, and the facts and circumstances in evidence which they do
believe are inconsistent with the defendant's testimony, then, of
course, the jury disregard his evidence. The jury being the exclusive
judges of the weight of the evidence, and in the exercise of this func
tion juries are not to lay aside their powers of reason and discrimi
nation or their common sense.

What is a false account, within the meaning of the statute, as the
same applies to marshals' accounts? Upon this point I charge you
that if an account is made out for services that have not been reno
dered, it is to that extent a false account. If an account is made
out for money actually paid out and expended, which, in fact, had
not been paid and expended, the account is to that extent a false ac
{lount. The mode of keeping marshals' accounts, as stated, is this:
The marshal makes an estimate of moneys needed by him to defray
expenses in serving process and in holding conrts, and he makes a
requisition for such amount. A draft is drawn upon the proper offi·
cer in favor of the marshal for the amount furnished, and the mar
shal is charged with that amount. To balance this or these charges,
the marshal makes out his verified accounts, showing the actual serv
ices rendered and moneys actually paid out, for which he is cred
ited, and when the supply is exhausted he makes another requisition,
the government proceeding upon the pay-as-you-go system. When
a man seeks and obtains a public office of confidence and. trust he
undertakes to bring to the discharge of the duties of that office care,
caution, skill, and diligence proportionate to a full and fair discharge
of the duties imposed, and if he knowingly shuts his eyes to passing
events pertaining to a faithful discharge of the duties imposed he is
guilty of negligence and dereliction of- duty in case the confidence
alld trust reposed is thereby violated. While this is true, the law
makes knowledge of the falsity of an account that is made out by
the marshal, or by his direction, a necessary element in the offense,

v.19,no.8-38
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which must be .proven to the satisfaction of the jury before convic~

tion. Still, it is proper.for the jury to consider the nature of the
trust, the d,uties thereby iD;lPQsed,; the intelligence of the party,.thEl
likelihood of knowledge upon a given point in issue, together with all
the evidence ~efore them upon the question of actual notice.

It is urged by the government that the evidence establishes as a fact
that the defendant entered into a conspiracy with his clerks or depu~
ties, or both, to the end that acc.ounts should be made out, not for the
a.ctual ser-vices rendered, not for the actual expenses incurred, but for
all S1;1ch amounts as could be gotten through the departments at Wash.
ington and paid. If from t~e evidence you find that there was such
an understanding between the defendant and anyone or more of his
clerks or deputies, and you further find that the account mentioned
in the indictment is a false account, and was made in pursuance of
the understanding tb.at accounts were to be made out that should be
false, then in that event I charge you that the law holds defendant
guilty, the same as if. he had made out the account himself, and he
cannot protect himself by saying that he did not know the real char·
acter of the account~ The rule of law being that when persons com
bine to do an unlawful net, t4e act of one is the act of all, and notice
to one is notice to. all,s.o far (1\'1 it relates to acts done ill furtherance
of the common design and purpose. This question you will deter
mine from aU the facts andcireumsfances in evidence before you
touching this particular question. It is insisted here by the able
counsel for the defendant. that the. wrong, if .any there be, is charge
able to the clerks and deputies of the defendll>nt. In regard to that,
I bave this to say: The United States marshal has the absolute con
trol of the business, as well as of the accounts of his office, and if
from. the evidencEl you believe that his clerks and deputies made out
false accounts, but that the same was done with h~s knowledge and
consent, then, as. he had control over them, it would be lmjust to
cast reproach and obloquy upon them, they being but the instruments
in the hands of the defendants to do the bidding of their pr~ncipal,

and in that event the consequences should be visited upon the defend
ant, and not upon those who had simply carried out the will and di
rection of their superior, as that would be making a scapegoat for the
defendant of the agents he had employed to do his bidding in ·the
matter, and for which be more than they should be held responsible,
if responsibility ther~ be. As.I have said, the accounts in evidence,
savaand. except the one set out in the indictment, are permitted to
go to you only to aid you in determining the question whetb.er the
defendant knew the account mentioned in the indictment to be a false
account, and further'than that they have nothing to do with yourdelib
erations. . But it is proper fpqrou to ask, could all these things that
havebe.en detailed by the. evidence be done, and the defendant be ig
norant thereof? for the evidence you have listened to, if true, shows a
fearful condition of things, and you have a right to inquire for whose
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interest have alltheSEl things been done. Froman honest, actual ex
pense account, no money could legitimately be realized by the defend
ant, or anyone else. You have heard lI.n$lseen that a large per cent. of
the accounts in evidence are what is called actual-expense accounts,
and you have been told what disposition was made of ,the money, as
well as how those accounts were made up, and I charge you that if
an actual-expense account is made out, and verified as such, when in
fact the amount of moneys therein mentioned as expended were not
in fact aetually paid, the same is to that extent a false account.

It is ,urged that, as Sheely and McFarland had in fact spent time
in endeavoring to arrest, Smith and other persons that were accused
,of mail robbery, that the account is not false, because the same char
acter of service had been performed by Sheely and McFarland for the
government. The accounts should show just who rendered the service,
and just what the services were, and just what was actually paid, and to
whom. The accounts of Sheely and McFarland are before you, and if
you shall find that they have been paid, or have been charged in their
individual accounts for services rendered on other process, covering the
same period as charged in the Jones account, it would follow that both
cannot be true. One deputy may be allowed a per diem for endeavorin~
to make an arrest, but if his own account shows that he has charged for
a given day or days, it would be a false charg'e to put a charge for per
diem for the same days in somebody else's account, so as to reap the
benefit there-of and get double or treble per diem pay. In other
words, one deputy cannot have his own per diem and that of another
for the Slj,me time. The ~ccounts other than the Jones account, that
have been given in evidence before you, are not for your considera
tion, except so far as they are shown to be false, and then for the pur-
pose only, as I have heretofore stated. .
It is urged that marshals could not make, anythin~, by charging

only their fees as allowed by law. If it be true that the government
is a hard taskma~ter,'it must also be adDiitted that no man is com
pelled to hold office, and amarsha.l ill at liberty at aJ1Y time to resign;
so that the hardship, if hardship it be, is not a forced one.

As to the plea ofa former conviction, I have this to say to you;
That the record introduced by the defendant disproves the 'plea, and
that matter constitutes no defense:here, and you will not consider it.
The case, so far as it relates to Mr. Wolf, has 'been dismissed, and
with him as a defendant you have nothing to do.

I am not unmindful of the unrest that you have feHat what may
have seemed, to you as unnecessary delays in reaching a final deter
mination of the case. Bat you must remember that from the first
Tuesday of laJJt month until the close ofth~term in A.ustin next July,
this :Court may be in almost constant, session, and that the district
attorney, as well as myself, constantly employed, and that the mind
as wall as the bod:y cannot staad IHionstantstrain, and that therefore
some little relaxation may be the best economy of t!JDe..,Ldo no.ts~y



596 ,EDEnAL REPOBTER.

this because I have discovered any want of attention; quite the
contrary; but I am conscious of- your desire to return to your homes
and to your families, and to your daily avocations. Justioe demands
a patIent and oareful investigation in order to arrive at a just con
clusion. 'fhe case is of great interest both to the government and to
the defendant, and the responsibility now rests with you to ascertain
the truth, and when you shall have done so, it will be your bounden
duty to declare it without reference to consequences. And your verdict
will simply be, "We, the jury, find the defendant, Stillwell H. Russell,
guilty as charged in the indictment;" or that "We, the jury, find the
defendant, Stillwell H. Russell, not guilty." The question as to
whether the defendant intended to defraud is not in the case, as that
is not made an element in the offense charged.

Verdict of guilty, April 4, 1883. Defendant sentenced to two years'
confinement in penitentiary at Chester, Illinois.

MOBGAN and others v. ROGERS.

((Jirc'Uit (Jourt, D. Rhod6laland. February 12, 1884.,

TRADE-MARlt-TRANSFER BY GENERAL CONVEYANCE.
A t.rade-mark will pass under a general conveyance of all the assets and ef.

fects of a firm, though not specifically designated.

In Equity.
Nathan F. Dixon, J. Van Sant'l.:oord, and A. Chester, for complain

ants.
Benj. F. Thurston and J. C. B. Woods, for defendant.
COLT, J. It appears by the bill and evidence that the complain

ants had, from time to time, advanced large sums of money to the
firm of J. Miller & Sons, who wereoarrying on the business in Provi
dence, Rhode Island, of the manufacture and sale of oertain proprie
tary medicines, notably the compound known as Dr. Haynes' Arabian
Balsam. To secure the compl!tinants, Miller & Sons executed a
chattel mortgage to them, dated June 1, 1875. On or about March
22, 1876, the complainants took possession under the mortgage and
proceeded, through an agent, to carryon the business of the manu
facture and sale of these medicines. Subsequently, on February 1:1,
1877, Miller & Sons conveyed to the defendant, Rogers, the exclusive
right ;touse their trade-marks, and to make and sell their medicinal
compounds. The present suit is brought to restrain the defendant
frllm'llSing these trade-marks. The main question in the case turns
upon the meaning of the following clause in the mortgage:
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"The following articles of personal property, now in our possession, and
now in and upon the premises known and designated as numbers (8) eight
and (12) twelve High street, in said city of Providence, viz.: The entire
property, stock, furuiture, and fixtures, and other articles, now in and upon
said premises, together with all debts and book accounts, assets, and effects
of every kind and nature, belonging to said firm of J. Miller & Sons."

The complainants contend that the above recital includes all trade
marks then owned and used by Miller & Sons in their business on
High street, and that such was the intention of the contracting par
ties. The defendant claims that this description does not cover any
trade-mark, but only the property, stock, accounts, etc., belonging to
the firm; that such was the intention of th3 parties; and that the
proof sbows that at most, and independent of the mortgage, the com
plainants have a parol license to use the trade-marks until reim
bursed for their advances to Miller & Sons. The clause· of convey
ance in the mortgage is very broad in its terms. Clearly the language
bears the construction, and will bAar no other than that the whole
property of Miller & Sons, upon the premises occupied by them, to
gether with their assets of every kind, passed by way of mortgage to
the complainants. The description plainly identifies the property
and states what is conveyed. It ianot a case where there is an am
biguity by reason of two inconsistent descriptions in the same instru
ment, nor is it a case where the instrument fails to point out the sub
ject·matter so that a stranger, after examination, might be deceived,
but in plain and unequivocal language, and for the large consideration
of $48,500, the entire property of the firm of Miller &80ns, at their
place of business, and all the firm assets, are conveyed by way of
mortgage to the complainants. There is no reason why a trade-mark
cannot be conveyed with the property with which it is associated. As
an abstract right, apart from the article manufactured, a trade-mark
cannot be sold, the reason being that such .transfer would be produc~

tive of fraud upon the public. In this respect it differs from a patent
or a copyright. But in connection with the article produced, it may
be bought and sold like other property.· It constitutes apart of part
nership assets, and is properly sold with the firm property. Browne,
Trade M. §§ 360,361; Hall v_ Barrows, 10 Jur.(N. S.) 55; Ainsworth
v. Walmsley, 35 Law J. Cb. 852; Kidd v. Johnson, 100 U. 8.617;
Walton v. Crowley, 3 Blatchf, MOj Congress If Empire Spring Co. v.
High Rock Congress Spring Co. 57.Barb. 526, and 4 Amer. L. T. Rep.
168; Dixon Crucible Co.v. Guggep,heim, 2 Drewst. 321. For a trade
mark to passunder a bill of -sale it is not necessary that it should be
specifically mentioned. In Shipwright v. Clements, 19WeeklyRep. 599, ..
there wasil. sale by one partIJ.~rto the other of all his interest in the
partnership, stock in trade, goods, chattels and effects, book debts,
moneys in the bank, and all other property not being on the premises,
the defendant covenanting that he would not carryon t,he trade
within one mile of the premises, or in any way affect the business to
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be thereaftl3r carried on by the put·chaser. The court held that this
was a sale ofthebusines's, and that a trl;tde-markpassed under such
a sale,Whetherapedally mentioned or not. If a trade-mark is an
asset, as it iS l there is no reason why it should not pass under the
term assets, in an instrument which conveys the entire partnership
property. To hold that the trade-mark is not included in this mort
gage, is to say'that the mOilt valuable part of the partnership prop
erty is not covered by the words assets and effects of every kind and
nature. '> '

,The evidenoe, in our opinion, strongly confirms the construction
we have put upon the instrument, and shows that such was the intent
of the parties. The complainants proceeded to take possession un
der the mortgage of the entire property and assets of the firm, to use
the trade-marks, and to manufacture and sell the medicinal com
pounds. At the time possession was taken, one of the Millers sent for
Mr. Morgan, and surrendered the keys. Two of the Millers for months
after this continued to sell the medicines under the direction of the
agent who was carrying on the business for the complainants. The'
annual royalty due Dr. Haynes the complainants assumed and paid.
The defendant, Rogers, as shown by his letters, understood that the
complainants had succeeded to all the rights of Miller & Sons, and
were running the business. He says, however, that in the fall of
1876, after a consultation with the Millers, and after what they said;
he took legal advice, and found that the complainants had title un
der the mortgage only to the goods and effects of Miller & Sons. .But
that his mind was not clear on the question of the trade-marks is
shown by the fact that subsequently, in his conveyance from Miller
& Sons, of February 13, 1877, under which he now claims the right
to use these trade-marks, there is a provision that if, at the expiration
of two years, he should not be in the exclusive enjoyment of the tr~de~

marks in consequence of any act done by the Millers in conveying or
incumbering them, then, at his option, the annuities to be paid to the
Millers under the agreement were to cease. The fact that the com~

plainants agreed 'to turn over the property to the Millers after they
had been paid cannot operate to divest them of the exclusive right to
the trade-marks if they had acquired suehunder the mortgage. With
such exclusive right they, as well as Miller & SODs, might hope the
debt would soon be extinguished, but without such exclusive right such
a result would be most improbable. '

Upon '9. proper construction of, the clause of conveyance in the
mortgage, and upon the evidencesDowing the intent of the parties, we
are satisfied that' the relie'f prayed for should be granted, and that
the defendant should be enjoined froin the use of the trade-marks.
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TUTTLE, Trustee, ettl., v. OLA~LIN and others.

(Oircuit Oourt, S.D. New York. March ;10, 1884.),

1. PATENTS-:CRIMPJNG-l\{ACHINE-PATENT No. 37,033. , ," ,
. The first claim of patent No. 37,033, for an improvement in frilling and crirnp~
ingmachines, being limited by its terms to a combination in which 'the blade

,acts to space the crimps 8S well as to form them, is not infringed by a crimper
'which does not space the crimps. . .

2. SAME-ORIMPER AND SMOOTHER-SECOND CLAIM.
The specifications for the secOnd claim of the same patent, describing a com

bined crimper and smoother, point out the method in which the plU't8 can oper
ate without spacing the crimps, and the claim is infringed bya machine which
crimps and smooths the cloth by a similar device. ,

e. B. Stoughton, for complain'ant.
Vanderpoel, Green et euming, for defendants.
WALLACE, J. The complainant's patent, (No. 37,033, Crosby & Kel

logg, patentees, granted December 2, 1882,) for an improvement in
frilling and crimping maohines, describes and claims devices which
constitute distinct inventions residing in the saine machine. The
devices for forming and spacing the .frill or crimp, and those forse
curing them in place after it is formed, accomplishdistillctresults,
both of which are useful, and either ofwhich would support a patent.
The devices also co-operate to make the stitched plait. The sewing'
mechanism is essential only for making thedoinplete or stitched plait.
The claims of the patent cover all the de~ice8 ,in combination, and'
also the sub-combinations, which are operative only in forming and
spacing the frills or plaits. The first claim covers the crimping de
vices with and without the stitching mechanism. It is limited, how
ever, by its terms to a combination in which the blade or crimper
acts to space the crimps' as well as to form them. The def&ndants'
crimper does not act to space the crimps, and they do not therefore
infringe thjs claim, .The second olaim is as folToWs: "In combi~a·

tion, a crimper and a smoother, substantially such as desccribed, and
acting substantially as specified,t6 fold the crimp's, to an edge." The
crimper described in the specincation is' a blade actuated by a cam
and sprin-g, and its mode of operation'is to engage the clotb, advance
and make a crimp of the cloth lying between it and the holder, and
shove, the cloth along nnder the, holder; it then retreats fOl1 another
advance. While it moves forward to crimp it acts as a crimper.
After the crimp is formed it acts as a spacer to space the crimps
apart, and as a pusher to force the goods through the machine. The
space between the crimps depends upon the Ilmgth ofadvallce of the
crimper altel" tbeeri'mp 'is fo'rtneG,'which i~f determined 'and made
adjustable by other mechanism. The: crimper which is included in
this claim is one #hich is to operate· in comoination withtM other
necessary co-operative parts substantially in the manner thuspointed~
out. It may operate effectively to fold the crimp to an:edge-·without
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spacing them regularly, and in this re~ard may be an improvement
upon the Singer, or Arnold, or Magic ruffle contrivance. In describ
ing their invention, the patentees state that the invention "consists
essentially of two parts,-the one for forming the crimps, and the
other for securing them in place after they are formed;" anq they
then proceed to say that "the mechanism for forming the crimps con
sists of a crimper which both forms and spaces them." The specifi
cation plainly describes how the parts can operate to fold the crimps
to an edge without spacing them. The language of the claim is apt
and precise to cover such a combination, and clearly distin~uishes

the functions of the operative parts from those assigned to the parts
in the first claim.

While the defendants' machines do not employ a crimper which
operates independently to space the crimps, their crimper and smoother
effect the operation of folding the crimps to an edge, and their de
vices in this behalf are the substantial equivalents of those in the
combination described in the second claim. In their machines the
spacing is .done by revolving rolls or holder, which, after each crimp
is formed, advances the cloth, while the blade is retreating through a
.distance equal to the space between the successive crimps.

The second claim and the fourth claim of the patent are infringed.
The fifth claim is not infringed, as the defendants have no auxiliary
smoother such as is describe.d in the patent.

The decree is ordered for the oomplainant, adjudging infringment
of the second and fourth claims of the patent.

TAFT v. STEERE and others.

(Oircuit Oourt, D. Rhode I8land. February 9, 1884.1

1. PATENTS-IMPROVEMENT IN LoOMS-SHUTTLE-UACE.
The characteristic feature of the second claim, patented by letters No.

63.853, for improvements in looms, is the vertical spring adjusted over each
end of the shuttle-race; and a contrivance for checking the flight of the shut·
tIe hy other means is not an infringement.

2. SAME-ADJUSTABLE NOSE-PIECE.
'fhe thlrd claim of the same patent, if valid at all, is not infringed without

the use of an adjustable nose-piece upon the cam.

In Equity.
A. J. P. Joy, for complainant.
Eugene F. Warner and Walter B. Vincent, for defendants.
Before LOWELL and COLT, JJ.
COLT, J. The complainant in his bill charges the defendants with

the infringement of certain letters patent for improvements in looms,
dated March 26, 1867, No. 63,853, issued to James J. Walworth and
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Gustavus E. Buschick, assignees of Caspar Zwicki, the inventor. By
subsequent assignments the plaintiff became the owner of the patent.
The alleged infringements relate to the second and third claims. The
second claim is as follows:

"In combination with the shuttle-race the springs, H, at either end, ar
ranged over the top of the shuttle-path, and provided with means for ver
tical adjustment SUbstantially as described."

The specification says:
"Above each end of the shuttle-race, E, are springs. H. each fastened to

holding-pieces, e, on the side of the race, so that they can be adjusted in a
vertical direction, and provided with a set. or thumb-screw, atf. for the pur
pose of further adjustment of the free end of said spring, H, in a vertical di
rection. The function of these springs. H.is to stop the shuttle gra<1ually.
and without recoil, and to.keep it in its proper position on the shuttle-race
to receive the blows of the picker staffs, T."

The essence of this claim is a spring, capable of vertical adjust
ment, over each end of the shuttle-race, to check the flight of the
shuttle, and keep it in its place. The defendants do not use this.
Their looms have no spring over the top of the shuttle-race, and no
means of vertical adjustment. They use a piece of wood screwed on
to the top of the shuttle-race, or a narrow piece of wood screwed on
to the inside of the top, and the evidence goes to show that these have
been in use for a period of 35 years. The side of the shuttle-box in
the defendants' looms is of such shape that it operates to check the
flight of the shuttle, and it also appears to be adjustable, but the im
portant element in t~e plaintiff's claim is a spring on the top of the
shuttl~-box, capable of vertical adjustment, and this we do not find,
nor any equivalent therefor, in the defendants' machine, and so there
is no infringement.

The third claim is as follows:
"In combination with the picker staff of a loom, the cam, N, when pro

vided with the adjustable piece, 0, substantially as described."
It is not contended that Zwicki was the first to make a cam with

a nose, in two pieces, instead of being solid, but the adjustable char
acter of the nose-piece upon the cam is claimed as an improvement.

After carefully examining the evidence and exhibits, we are satis
fied that the cams used by the defendants are not adjustable for any
practicable purpose, that such adjustment is not attempted in their
use; and that it is doubtful, at least, whether there is any utility in
this feature of the patent, supposing the nose-piece to be attached to
the cam exactly as shown in the model. It does not appear that any
looms embodying the improvements claimed in this patent have ever
been put in operation.

These conclusions dispose of the two main qnestions raised in this
case, and we therefore deem it unnecessary to consider any others.

The bill should be dismissed.
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SMITH V~ HALKtARD and others.

tCircuit Court. D. Rhode Island. February 9, 1884.)

MOTION FOR CON'J'EMPT-PLAIN EVIDENCE REQUIRED.
To sustain 'amotion fOTconlempt on account of the violation of an injunc

tion issued to restrain the infringement ofa patent, it must appear clearly and
indisputably that the infringement continues..

,. InEqriity.'Mction for contempt.
John'L.' S.1loberts and George L. Roberts, for complainant.
Wilmarth )1., Thurston: and Benj. 1!'. Thurston, fOr defendants.
Before. Low~I;.Land COLT,JJ,.,
COLT, J. The defend~nt8 contend that they are not violating the

injunction recently granted by thisceurt by reason of certain changes
made ;iu tliElirmachine~, The plaintiff claims that the defendants
still infringe the first and seventh claims of the lacing-hook patent,
as 'Well aathe patent for laoing-hook stock. The lacing-hook patent
is (or a, combination. One of' the elements of the feeding device
mentioned in the first and. sev€Dth claims is a spring inserted in the
groove along which the stock is fed, which operates to raise the stock
and clear'it from the dies., ,In their present machine the defendants
use no spring.' The incline'a in the 'groove of the feeding mechanism
are not, in our opinioD', the ieqqi,va.lents ·of the spring, and do not per
form, the same fmiCtion, and,lts shown in the affidavit of Mr. Ren
wick, may be dispensed with altogether. By.leaving out one ele
ment of the combination a serious ,dOUbt is raised as to the defend
ants' infringement;

As to the lacing-hook stock patent the position is strongly urged by
the defendants that the patent is for: stock with a series of alternate
necks and indentations, and that in their pre,Sent machine they only
use a single neck and indentation at the end of the stock strip, and not
a series_ The plaintiff contends that, while at no moment of time a
series exists, this is due to the fact that each neck and indentation is cut
out as soon as formed, and that a series does exist in order. of time
or successively, as is shown by the successive holes in the waste
strip. It is clear, from the specification and drawing, that the pat
entee contemplated the co-existence of a series of alternate necks and
indentations. It is from stook so specially prepared in a Series from
which the blanks:forthe formation of lacing-hooks were to be cut. It
may:well be. doubted whether. in view of the terms of the patent and
the prior state of the art, the: patent can be held to extend to a single
neck and indentation.

M.otions of this character are not granted unless the violation of
the:injunction is plain and free from doubt. Walk. Pat.. 481; Bird
sall v. Hager.~town Manuj'g Co. 2 Ban. & A. 519; Liddle v. Cory,
7 Blatchf. 1; Welling v. Trimming Co. 2 Ban. & A. 1; Bate Be/rig.
Co. v. Eastman, 11 FED. REP. 902.

Motion denied



THE C.D; BRYANT.

THEe: D. BRYANT.

(DiBtrice Oourt, D. Oregon. March 18,1884.)

1. SALVAGE BY PILOT.
Under the Oregon pilot act of 1882, (8es9. Laws, 15,) a pilot is bound to reDJoi

del' aid to a vessel" in stress of weather or in case of disaster" and he is not
entitled to salvage for such service unless he is thereby involved in .. extraor
dinary dan!!el' and risk."

2. CASE IN .JUDGMENT.
. The lihelant in a smooth sea and calm weather boarded the Bryant in a thick

fog, while she lay aground at low tide on the outer edge of the middle sand of.
the Columbia river, and at the next flood sailed her over into deep water in the'
south channel, and, after drifting out to sea in the night, brought her into
.port the next morning. Held, that the service of the libelant did not involve
any" extraordinary danger or risk," and that he was only entitled to a pilot's
compensation therefor. ....

In Admiralty.
Frede1'ick R. Strong, for libelant.
M. W. Fechheimer, for claimant.
DEADY, J. The libelant, Henry Olsen, brings this suit to obtain a.

deoree for salvage against the American bark C. D. Bryant and her
cargo, for services rendered her at the mouth of the Columbia .river
on September 4 and 5, 1883. The master of the Bryant, James P.
Butman, intervening for his interest and that of his co-owners in the
vessel, as well as the owners and consignees of the cargo, answers
the libel, denying that the libelant performed any salvage service on
the occasion in question, and alleging that he acted as bar pilot
merely, for which service he was duly paid. The evidence is "ery
voluminous, and, as usual in such cases, is largely irrelevant, imma
terial, and repetitious. The material facts appear to be that on Sep
tember 4,1883, the Bryant being bound on a voyage from Hong Kong
to Portland, drawing about 19 feet of water, was off the mouth of the
Columbia river, when, about 2 :30 P. M., and near high water, she
grounded on the outer edge of the middle sand in ] 2 to t 5 feet of
water at low tide, and about three miles south-west of Cape Disap
pointment light-the sea being smooth, the weather calm, and a thick
fog or smoke on the bar; that about 5 o'clock she was boarded by
the libelant, a bar pilot from the pilot-schooner Cousins, who there
upon took charge of her; that the vessel lay quietly in her bed in the
sand after the libelaut took charge, until the flood tide began to
make, and the wind freshened from the north-west, when with the
aid of her sails and the swell of the sea she rubbed across the sand
Bome time before 3 o'clock on the morning of the 5th, in .'8. south
easterly direction, into deep water, and was afterwards .carried by the
ebb tide and un easterly wind in a south-westerly direction to se1j"
wbere she laid off until daylight, and then came in o"er the bar with
a light breeze and the flood tide, and was taken in tow by ,a tug, and
brought to Astoria and beached with' three or four feet of water in her
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hold; that the vessel commenced to leak before 9 o'clock in the-even
ing of the 4th, and continued to do so until beached in the mud at
Astoria, both pumps being worked continuously in the mean time,
which leak was wholly caused by the displacement of 30 or 40 feet of
the after-part of the keel, while on the sand as aforel:laidj and that
the vessel is worth $15,000, and her cargo, which consists of rice and
China goods, is worth about $50,000.

Much of the testimony and controversy in the case relates to the
question whether the conduct of the libelant, while in charge of the
vessel, was that of a skillful and diligent pilot or not. For instance,
it appears that soon after boarding the vessel, while the tide was ebb
ing to the south-west and a light breeze was blowing from the north
west, the libelant caused the port anchor to be dropped from the cat
head and went below to change his clothes, which were wet, and take
some rest, where he remained until nea.r 9 o'clock, when, at the sug
gestion of the master, he came on deck and had the anchor taken
up, because the master insisted that the vessel was surging ahead
taking chain-and would soon be on the anchor, all of which the
libelant denied at the time and since. Upon the vessel being brought
to Portland and hove down, it was found there were some bruises and
indentations well forward on her port side, which were thought to
have been made by the vessel coming in contact with the fluke of the
anchor while she lay on the sand. - All of them were mere surface
bruises, the wood in the worst one not being bruised more than three
inches deep, and were all repaired by cutting out the bruised portions
and letting in a scarf-piece in its place at a comparatively small cost,
and did not at all affect the tightness of the vessel or cause her to
leak. So far as appears, the dropping of this anchor was a useless
act. It might prevent the ,'essel from going off as she went on, of
which there was not the least probability at that time, if ever; and
it was impossible for her to go further on until the tide flooded. At
the same time it was certainly a harmless act, provided it was taken
up, as it was, before the flood-tide commenced to make; and even
then, with the heave of the sea and the wind, both from the north
west or thereabout, the vessel would be driven, not upon the anchor,
but to the southeast of it.

But the management of this anchor, whether skillful or unskillful,
does not affect the libelant's right to salvage. If any damage was
caused to the vessel by the neglect or want of skill on the part of the
libelant in this respect, at most, the amount thereof could only be de
ducted from the salvage to which the libelant might otherwise be en·
titled. But no claim is made in the pleadings for any damage on
this account, and it is doubtful if any was sustained. If, under the
circumstances, the act was bad seamanship, it is a matter for the
consideration of the pilot commissioners, and not a defense to this
suit. Salvage service is a meritorious one, and it has always been
the policy of the law to reward liberally those who successfully engage
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in it, according to the skill, danger, and property involved in the under
taking. But the dl'ift of American legislation and decision is against

. the policy of allowing pilots to act as salvors on their own pilot
grounds. It has been thought or found that the temptation to become
a salvor might induce a pilot to make or allow an occasion for such
service that he might profit by the distress of the ship which he is
bound to navigate. Hobart v. Drogan, 10 Pet. 120; The Wave, 2
Paine, 136; 2 Pars. Ship. & Adm. 271. A pilot is a public offioer
whose duties and compensation are prescribed by law; and when act
ing in the line of his duty he is not entitled to any other oompen
sation. As was said by Mr. Justice WASHINGTON, in the Gase of Le
Tigre,S Wash. C. C. 571, while considering the question whether
official duty could be compensated by salvage:

"Of this class of cases is that of the pilot who safely conducts into port a
vessel in distress at sea. He acts in the performance of an ordinary duty,
imposed upon him by the law and the nature of his employment, and he is
therefore not entitled to salvage, unless in a case where be goes beyond the
ordinary duties attached to his employment."

The pilot laws of the several states generally require pilots to render
aid to vessels, if possible, on their cruising ground whenever needed;
and in cases when extraordinary risk and danger is thereby incurred,
provision is made for extra compensation. '.rhe duties and compen
sation of an Oregon Columbia river bar pilot are prescribed by the·
pilot act of 1882. Sess. Laws, 15. The act (section 27) gives the
pilot so much a foot draft of the vessel for his service; and (section
21) provides that he must keep a suitable pilot-boat, on which he shall
cruise outside the bar "unless prevented by tempestuous weather," and
he "must at all times promptly extend aid to vessels in stress of
weather or in case of disaster: - '" - provided, that this section
shall not affect any claim for salvage arising out of services involv
ing extraordinary danger and risk." Under this section 21 it was
the duty of the libelant to extend to the Bryant whatever aid she
might need and he, as pilot, could give, and in so doing he did not
entitle himself to salvage or other compensation than that prescribed
by law, unless he thereby incurred "extraordinary danger and risk."
Neither the value of the vessel nor the benefit she receives from the
service enter into the question of compensation. Unless the pilot
incurs more than ordinary "danger and risk in the discharge of his
duty, he is only entitled to the ordinary compensation. Whether this
section includes the case of a wreck, properly speaking,-tbat is, a
vessel abandoned at sea, or stranded and abandoned,-is a question
not necessary to decide in this case. If it does, as it well may, the
pilot must render what aid he oan, as such, and if in so doing he
does not incur extraordinary "danger or risk" he musl; be content
with the ordinary compensation. '

The Bryant was not a wreck in any sense of the word. She had
just gone easily on to a sand-bank, where, if the weather had con-
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tinned 'a.s cal'mas' it then was; she might have remamed for weeks
without any serious injury. Her master and crew were on board,
with reason to believe that the vesseLcouldbe floated off, at,· the next
tide, as she was; and, in any event, .that the tugs would come to her
assistance and pull her off as she went on. There is a confliot in the
testimony as to whether the libelant boarded the vessel and took
charge of her as a pilot arnot. But there is not much room for
doubt abOut the matter. He boarded her from a pilot schooner, say
ing he was a pilot, and did nothing while on board but a pilot'sduty.
It is true that the libelant testifies that he told the master after he
got on board that his vessel was aground, and that. he would not take
chargeasa pilot until she was afloat. But this, under the circum
stances, is a very improbable statement, and was not remembered by
the libelant on his examination in chief, nor until he was pressed on
cross-examination; and it is absolutely denied by the master of th03
bark. But, be this as it may, the law did not authorize the libelant
to go on board and take charge oithe vessel, without the master's
consent, in any other capacity than that of pilot. The Dodge Healy,
4 Wash. C.C. 656. 'rhis was not a case for a salvor, but a pilot, un·
less the former had a tug or othEl'l' means external to the vessel at his
command wherewith to pull·herof'f the sand, with or withollt .the
aid of the wind. and tide. But the libelant could be of. no aid to the
vessel personally, otherwise than from his knowledge of the. tides,
channels, and shoals in the vicinity, and his skill in handling her by
means of her sails, rudder, and anchors, and all this he was bound
to know and do as a pilot. If the master had possessed this local
knowledge he could have sailed the Bryant over the sand into deep
water as well as the libelant. Indeed, nothing was done by the lat
ter except to set the sails and wait for the wind and tide, which for
tunately-I may say providentially-came and pushed her over into
the south channel. But even then, but for the local knowledge of
the libelant, she might, in the darkness and fog, have gone on to
Clatsop spit. The services rendered by the libelant were those of a
pilot; and unless in boarding her, or while on her, he personally in
curred "extraordinary danger and risk," he is not entitled to anything
more than a pilot's compensation therefor; and this is so whether or
not his services saved the vessel from a great peril or imminent dan
ger of destruction.

I hardly know how to discuBsthe question of the "danger and
risk" incurred by the libelant personally. I suppose that a bar pilot,
when on duty, is always involved in more or less danger. He is
bound to cruise outside the bar, and board and render aid to vessels,
unless the weather is so "tempestuous" as to prevent it-as to make
it absolutely unsafe to do.so. In this case, in my judgment, the

'libelant did not incur oven the ordinary danger of a pilot service in
that locality. It was a remarkably calm time-not wind enough to
clear the bar of the smoke and fog incident to that season of the year.
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There was a light breeze from thenorth-w6st, and the .ebb tide made
a ripple on the sand where the vessel lay aground.. On sighting the
Bryant" the Cousins ran down iroql. the windward and hove·to some
distance astern and south of the former, from whence the libelant,
with the aid of another oarsman, undertookto pull up to the Bryant in
a small boat, but on account of the wind and tide, particularly the
latter, was unable to do so, and had to retO'rn to the schooner, which
b-y this time had drifted· further to the southwest.' The schooner
then beat up into the "icinity of the Bryant and hove-to again un
der the lee of the latter, in comparativ:ely still water, from whence
the libelant; with the .aidof the oarsman,boa.rded her without :any
trouble; the latter taking the boat ,back to the schooner, which then,
by the libelant's direction, stood out to ,sea. In all this thflre wag
sometime and labor spent, ~d much of it'because of the libelant's
mistake in 'not bringing his schooner 'aroundunder the lee of the
Bryant in-the first instance, but, certainlyno."extraordinary danger
or risk." And while on the vessel the libelant incurred nosuch dan·
geror 'risk; for if there was any immediate prospect or probability
of her going to pieces on the sand or sinking in the deep water, as
there was not the least, all hands could safely have taken to the boats.
But the libelant laas hilllself furnished very satisfactory, evidence that
he did not,at the time, regard this service as dangerous,or otherwise
than an ordinary pilot service•.' On September. 6th, it appears that
he made out a bill against the Bryant for "pilotage" at the prescribed
rates" amounting to the sum of $136, and delivered the same to the
agent of the schooner,forc611ectiop, and as' his report of the trans
action, which was paid accordingly. Nothing thenappearsto'have
been said or thouglat of any olaim for salvage on account of any
unusual danger or risk incurred by the libelant in this service.

There must 'be, a decree for the claimant dismissing the libel, and
for costs .

THE PRIDE OF AlIfE:aICA.

(District Court. N. D. New York. JaIl;uary, 1884. 1

MARITlMB LIEN--DHAFTRECOGNIZING THE LIEN.
Where amaritimel1en attaches ,to a vessel, and .h~r owner gIves a draft for

the debt, the draft in terms recognizing, confirming. and continuing the lien,
an assignee of the'dra.!t !lud claim Can enf~ri:e the lien against the vessel:'

In Admiralty.
George N. Burt, for intervenor.
Webb Ii: Benedict, for owner.
Cou, J. In September, 1881, the schooner Pride of America was

tying in the harbor of Cheboygan, Michigan, in a disabled condition.
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As it was not possible to proceed under sail, an agreement was made
with the tug George W. Wood to tow her to Milwaukee for $700.
1'he journey was safely accompli~hed and the master and owner of
the schooner-James McDonnell-executed a draft for the amount.
Indorsed thereon was a memorandum, signed by him as follows: "It
is understood ihis draft takes the place of a receipted tow bill, and
is good against the within-named vessel her owner and underwriters,
until paid." The draft was not paid. Its holder, who is also the as
signee of the claim, now seeks to enforce his demand against the
remnants in the registry of the court, the vessel having been here
tofore sold upon a decree in favor of seamen. That the intervenor
has a valid lien there can be little doubt. The vessel was bound to
the owner of the tug, the towage contract was executed and the mari
time lien fully established. The Queen of the East, 12 FED. REP. 165.
The services rendered were meritorious and satisfactory. It must
have been the intention of all concerned that the lien should be con
tinued. It is hardly conceivable that the tug would have consented
to release the vessel and give a credit of 60 days, upon any other
terms. That a sane man would thus surrender ample security and
take in lieu thereof the personal obligation of a stranger, an alien
; nd a sailor, of whose responsibility he could know but little, is not
within the limits of reasonable conjecture. The draft, with the in
dorsement, was given for a debt for which the vessel was liable, and
it was given by her master a.nd owner. The lien was not thereby di
vested, but continues till the draft is paid. The Woodland, 104 U.
S. 180. It was the evident purpose of the owner in executing a
negotiable instrument, that the lien should be recognized, confirmed,
and continued, in the hands of all bona fide holders.

The reasons for the rule which discharges the lien in cases where
there has been an assignment of claims for mariners' wages, etc., has
little pertinency to the present inquiry. The Norfolk and Union, 2
Hughes, 123. Here the owner of the vessel to which the lien at
tached, in consideration of the credit given, expressly consented that
the security should remain unimpaired. How can he now escape the·
consequences of his own act, especially when he is seeking to avoid
the payment of a valid claim the justice of which he has repeatedly
recognized? The court should not permit merely technical defenses
to prevail against a meritorious claim. Such considerations may be
entertained in aid of equity, but not to defeat it.

The intervenor is entitled to a decree for $700 and interest from
December 5, 1881, besides costs. The commissioner's fees amount
ing to $18 should first be paid from the fund.
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UNITED STATES V. CITY OF' ALEXANDRIA and another.

(Oircuit Oourt, E. lJ. Virginia. October 6, 1882:)

1. IJJMTTATJON-GoVERNMENT;
Time does not run against the sovereign government.

2. LACHES-AGENTS OF GOVEUNMEN'f.
'fhe government is not chargeable with laches by reason of the procrastina

tion of Its officers.
3. LAPSE OF TIME-PUBI,IC COltPORATION8.

Equity will not refuse to enforce an obligation merely because of the lapse of
time, unless evidence has been lost, or the rights of third parties have become
involved, or the personal relations between the parties hl\ve been so much al
tered as to change the essential character of the obligation. Governments and.
municipal corporations are of such a permanent nature that their mutual rela- .
tions are presumauly unaffected by the lapse of years.

4. SPECIFIC PERFORMANCE-AFTER-ACQUIRED TrrLE.
A party a~reeing to transfer property which he does not own at the time,

cannot refuse to perform his contract after acquiring title.
Ii. SAME-ONLY PART PERFORMANCE POSSIBLE,

One who, by his own fault, is unable to perform a part of his contract, can
not upon that account resist II bill for the specific performance of the rest.

6. SAME-PECUNIARY DAMAGES REFUSED.
Where congress authorized an advance of money to a city upon the surren

der to the government of stock which it held, and the money was advanced
but the stock was not transferred, held that, though specific performance of the
obligation to transfer the stock would be decreed, 110 pecuniary damages could
be awarded.

In Equity.
H. H. Wells, for plaintiff.
Kemper, Johnson tt Stewart, for defendants.
HUGHES, J. The cities of Georgetown, Washington, and Alexan

dria united their corporate credit and resources with the United
States, Virginia, and Maryland in the construction of the Chesapeake
& Ohio canal. About the year 1836 they had exhausted themselves
in this behalf, and the canal was unfinished. They applied to con·
gress for relief. The form in which this relief should be given was
not definitely settled upon in the first instance. But it finally took
the form indicated in the" Act for the relief of the several corporate
cities of the District of Columbia," passed May 20, 1836. 5 St. at
Large, 32. The act provided that the three cities should convey the
legal and equitable title in their stock to the secretary of the treasury,
to be held in trust for the United States, with power in Jhe secretary
of the treasury "at such times, within ten years, as may be most
favorable for the sale of the said stock, to dispose thereof at public
sale, and reimburse to the United States such sums as may have
been paid under the provisions of this act;" and "if any surplus re
main after such reimbursement, he shall pay over such surplus to
aaid cities." The plan was that the United States should pay cer·
tain debts of the three several cities, incurred on account of the canal,
taking in lieu of them the shares they respectively held in the canal
company. It was stated in argument at bar that the debts thus paid
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by the United States in cash amounted to about 85 cents on the dol
lar of tha .par value of the stock' recei'Ved in exchange. While this
measure was pending before. congress, the city of Alexandria brought
to the attentioil of that body, by an elaborately-drawn memorial, her
embarrassment and urgent need of relief in respect to the Alexandria
canal, which was an extension of the Chesapeake & Ohio canal from
G~orgetown into her own corporate limits. Thi~ memorial was pre.:
sented in January, 1836. It simply asked relief, and did not suggest
~IlY form in which it should be given. In May the act for the relief
oCthe three cities on account of the Chesapeake & Ohio canal was
l~assed; and in December, 1836, Alexandria filed an additional me
'Oiprial, suggesting that the relief which she separately asked should
be in the form in which the three cities had received it in the act of
May preceding, in respect to their indebtedness for the main canah
Alexandria's claim for relief in respect to her branch canal rested
upon the same equities and considerations of public justicl:l and policy
on which that of the three cities had rested in respect to the main
work. She then owned 3,500 shares of the stock of the Alexandria
Canal Company, thopgh it seemS now that she had as yet completed
paying for only 1,500 Ishares.· Th,eie is nothing to show that con
gress was informed at this time of the fact that she had not yet paid
tip her sUbscription for part of her shares in the stockofthe branch
eanal, and could not deliver them.

Congress responded favorably to Alexandria's separate and addi
tional claim to relief in respect to her separate and branch canal.
Congress voted $300,000 out of the treasury to Alexandria, which was
almost precisely 85' per cent. of the par value of her 3,500 shares.
The, act by which this payment was authorized was passed on the
third of March, 1837. See section 2 of chapter 44 of the acts of
1836..;.37 l (5 St. at Large, 190.) The act provided-

"That when the corporate authorities of the town of Alexandria shall de
posit the stock held by them in the Alexandria Canal Company in the hands
of the secretary of the treasury, with proper and competent instruments and
conyeyances in law, to vest the same ill the secretary of the treasury and his
successors in office, for and OJl behalf of the United States, to be held in trust
upon the same terms and conditions in all respects as the stock held in the
Chesapeake & Ohio canal by the several cities of the district were reqUired
to be held in and by virtue of the act approved on the seventh day of June,
eighteen hundred and thirty-six, entitled 'An act for the relief of the several
corporate citit!s of the District of Columbia;' that the secretary of the treas
ury be and he is hereby authorized and empowered to advance, out of any
moneys in the treasury not otherwise appropriated, to the canal company,
from time to time, as the progress of the work may reqUire the same, such
sums of money, not exceeding three hundred thousand dollars, as may be
necessary to complete the said canal to the town and harbor of Alexandria."

That act simply repeated, in respect to the branch canal, the policy
and purpose of the act of the preceding May already mentioned, re
specting the main work, and I cannot entertain a doubt that it was
in the contemplation of congress that all the 31500 shares which AI·
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exandria had thuli! subscribed to the stock of the Alexandria Canal
Company should be turned over to the secretary of the treasury on
his payment to her of the $300,000 of cash appropriated by the act
of :March 3,1837. To contend otherwise seems to me to be con~

trary to rsason and all probability. Shortly after the act last men~
tioned, the authorities of Alexandria turned over to the secretary of
the treasury, upon a payment then made by that officer of part of
the sum that had been appropriated for the city, 1,500 shares of
canal stock, which was all that she could then deliver. The secretary
went on at different times:to pay other installments of the appropri
ated $300,000 untHall was paid. With this money Alexandria pre
sumably completed the payment of her subscriptions on her remain
ing 2,000 shares of stock; but these shares were never delivered to
the secretary of the treasury, nor never called for. I regard this
omission as an act of sheer inadvertence. The stock became or had
become absolutely valueless in the market; and it never seems to
have occurred to the mind of any secretary of the treasury to caU
upon Ale,xandria for the undelivered 2,000 shares still due. The city
afterwards subscribed for 1,500 additional shares of this stock .in the
Alexandria canal, making in all, with that delivered to the secretary
of the treasury, 5,000 shares. Ten years after the act of congress
which has been mentioned, she made an exchange of 2,720 of her
shares with the state of Virginia for an equivalent amonnt, of state
bonds at par value, and has now only 780 left at her disposal.

The bill in this case is filed to require a specific performance by
Alexandria of her obligation under the act of congress of March 3,
1837. I think that nothing could well be more clear than the obli
gation of Alexandria to comply with the prayer of the bill, by deliv
ering to the secretary of the treasury the 2,000 additional shares of
the stock of the Alexandria Canal Company still due. It is objected
by her counsel that the lapse of time has been so great, and the laches
of the United States so signal, that it would be inequitable now for
Alexandria to be called upon to perform this obligation. But time
does not run against the United States, and public policy forbids
that the negligenoe of the officers of an immense government like
ours should be held to create laches on the part of the government,
except, probably, as to third persons who are strangers to transac
tions as to which the negligenoe may occur:

In U. S. v. Kirkpatrick, 9 Wheat. 720, the supreme court say.
"The general principle is that laches is not imputable to the government.

The utmost vigilance would not save the public from the most serious losses
if the doctrine of laches could be applied to its transactions. It would, in ef
fect, work a repeal of all its securities."

In U. S. v. Vanza.ndt, 11 Wheat. 190, the court say:
"The neglect in the ,one case and the other imputes laches uhheofficer

whose duty it was to perform the acts which the law required; but" in a legal
point of view, the rights of the government cannot be affected by these laches."

--------- .._~----
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"A claim of the United States is not released by the laches of the
officer to whom the assertion of that claim was intrusted." Dox v.
Postmaster General, 1 Pet. 325. "Statutes of limitation do not bind
the United States unless it is specially named therein." Lindsey v.
Lessee of Miller, 6 Pet. 666; U. S. v. Hoar, 2 Mason,311. "The
unauthorized act of the officer of the United States (in the matter of
a claim for or against it) cannot bind the United States." Filar v.
U. S. 9 Wall. 49.

If, indeed, there could be any rational doubt entertained in regard
to the reason why not more than 1,500 shares of the canal stock were
delivered in 1837, or any reasonable pretension that such delivery
was, in fact, accepted by the United States as completing the obliga
tion of Alexandria, and if this doubt could not be cleared up because
of the death of witnesses who were cognizant of the transaction, and
loss of evidence touching it, this court, as a court of equity, might hes
itate to enforce the specific performance of a contract thus rendered
obscure by a long lapse of time. But, as already said, I do not think
there can be any reasonable doubt of the facts of the original trans
action, or of the intention of congress or of Alexandria in entering
into it. Where an obligation is clear, equity will not refuse to enforce
it because of mere lapse of time since its origin. True, in cases where
the rights of third persons have become involved, equity will often
refuse to enforce a long-standing obligation to the injury or prejudice
of such persons. So, where the terms or nature of a long-standing
obligation have become uncertain, in consequence of the lapse of
time, the loss of evidence, or the death of witnesses, equity will some
times refuse to enforce it in consequence of this uncertainty; it will
not make a decree, apparently just, where there is danger, in making
it, of doing real injustice. Such are some of the considerations on
which equity will refuse to enforce an old obligation. But where the
obligation is clear, and its essential character has not been affected by
the lapse of time, equity will enforce a claim of long standing as read
ily as one of recent origin; certainly as between the immediate par
ties to the transaction. See the case of Etting v. Marx, 4 Hughes,
312, S. C. 4 FED. REP. 673, where the doctrine of limitations in equity
is very elaborately discussed as to suits between private individuals.

But the parties to the present transaction are, on one sidl:1, a
government of permanent stability, and on the other, a municipal
corporation older than the government. They are not like natural
persons, whose relations and obligations are all more or less affected by
mere lapse of time. The reason which induces equity to look with
disfavor upon old and stale claims, as between natural persons, ceases
when applied to governments and public corporations. Forty years
in the life of such bodies are but as so many days or months in the
life-time of individuals. Obligations between them are just as en
during. I must hold that, as between the United States and Alex
andria, time has not released the city from the obligation to deliver
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to the secretary of the treasury the 8,500 shares which she had in
March, 1837.

It cannot be necessary to answer at length the wholly untenable
pretension that the corporation of Alexandria, when it delivered the
certificates for 1,500 shares, was absolved from further obligation be
cause it did not own the remaining 2,000 shares; for iUs a familiar
doctrine that if one undertakes to grant property not yet in his pos
session or paid for, but which he subsequently does acquire and pay
for, the title inures to his first grantee.

It is no objection to a decree being made for specific performance
of a part of a contract when the performance of the remainder has been
made impossible by the act of the defendant. To permit such an ob
jection to prevail would be to violate the maxim that no man shall
take advantage of his own wrong. See Fry, Spec. Perf. § 294:, citing
Lord ELDON, who, in speaking of one who had undertaken to convey
a greater interest tban he possessed, says:

"For the purpose of this jurisdiction, the person contracting under these
circumstances is bound by the assertion in his contract, and if the vendee
chooses to take as much as he can have, he has a right to that, * * * and
the court will not hear the objection, by the vendor, that the purchaser can
not have the whole."

See, also, Morss v. Elmendorf, 11 Paige, 287; Hatch v. Cobb,4:
Johns. Ch. 559; Kempshall v. Stone, 5 Johns. Ch. 193; Fry, Spec.
Perf. §§ 554:, 258.

The latter is to this point, that where a hardship has been brought
upon the defendant by himself, it shall not be allowed to furnish any
defense against the specific performance of the contract, at least when
ever the thing he has contracted to do is reasonably possible.

In Bennett v. Abrams, 41 Barb. 619, it is said, where specific per
fOl'mance of a contract is impossible, the plaintiff may have approx
imate relief in some other form which will secure him the substantial
advantage of the agreement.

The state of Virginia is not a party to this suit, and could not be
required to retul'll any part of the 2,720 shares which she obtained
from Alexandria if she were. It is not shown that she was made
cognizant of the fact that Alexandria had not an equitable right to
deliver to her as many of the shares of the canal company as she did
deliver. The evidence does not show that this fact was brought home
to the mind of the Virginia legislature when that body passed the act
authorizing the exchange of state bonds for these shares, though it
does show that Alexandria, in the person of her agents, was informed
that she was violating her obligations to the United States in solicit
ing and making that e~change.

As to the damages claimed by the bill against the city, from the
non-delivery of the 2,000 shares to which the United States are still
entitled, I do not think it would be equitable for this court to do more
than require these missing shares to be delivered. It was not intended
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by the'United States, in the act of March 8, 1837, to create a. money
demand directly or indirectly against the city, and I am not disposed
to make a money decree against the city. I do not think the meas
ure of damages in this particular case is the highest price which the
shares of the canal company have commanded in the market since
the delinqueJ;lcy, as contended by counsel for plaintiffs. What steps
should be taken in this suit to enforce the full performance of the
Qbligation of the city must be hereafter determined. I will at once
make a decree requiring the city to transfer to the secretary of the
treasury the 780 shares still held by her, and to make up the remainder
of the 2,000 shares yet due.

See U. S. v. Southern Golorado Goal & Town Go. 18 FED. REP. 273; U.S.
v. Beebee, 17 FED. REP. 36.

UNITED STATES V. CITY OF ALEXANDRIA and another.

(C£rcuit Court, E. D. Virgin£a. February 7, 1884.)

L PUBLIC STATUTES-CONS'l'RUCTIVE NOTICE OF PUOVISIONS.
Public statutes affect, with constructive notice of their provisions, all the

world, including domestic states as well as individuals,
2. SAME-A.CT OF ()ONGHESS-CEHTAINTy-STATUTE OF LIMrfATIONs.

But where an act of congress provided that all the shares held in a canal
company by a city (A.) should be delivered to. the secrelary of treasury, not
naming the number of shares intended, and that within 10years the secr~tary
should sell the shares to satisfy a trust defined by the act, and the city did de
liver 1,500 shares, all that she held at the date of the act, though she had SUb
scribed, but had not paid, for, and did not actually hold, a greater number, and
after 10 years the city sold to the state of Virginia a large block of shares, in
cluding some of the shares it had subscribed for but did not hold when the act
of congress was passed, held, that the act was not sufficiently certain in its
terms to convey constructive notice to Virginia of any equity the United States
mi.e;ht have in a greater number of shares than 1,500, and that Virginia had a
right after 10 years to purchase in good faith from A. any shares then owned
by that city, Held, also, that although time does not run against the United
States, and they are not prejudiced by the laches of public officers, yet equity
will be unwilling to enforce the doctrine of constructive notice more than 40
years after the passage of II public statute in a case where stock purchased bona
fide, claimed to be affected bv the notice, hits been held for more than 30 years.

By an act of May 20, 1836, (5 St. at Large, 39,) congress, after au
thorizing the secretary of treasury to assume the payment of certain
bonds, respectively, of Georgetown, Washington, and Alexandria,
which those cities had issued in aid of the canal which had been con
strncted from Georgetown to the town of CUII;lberland, in Maryland,
provided that before the secretary should execute this duty "the corpo
rate authorities of said cities should deposit in the hands of the said
secretary the stock in the Chesapeake & Ohio Canal Company, held by
them respectively; and that the secretary might, at such time within
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ten years as should be most favo~able for the sale of. said stock, dis
pose thereof at public sale, and reimburse to the United States such
sums as might have been paid under the provision!;! ofthie act, and
if any surplus remained after said reimbursement, he should pay over
said surplus to said cities in pr<,>portion to the amoupt of stock now
held by them respectively." This was in referlmce to the stock of
the three cities in the canal between Cumberland and Georgetown.
In its river and harborbilI, passed un the third of March, 1837, con
gress inserted a section which enacted, in respect to the canal, extend
ing the other from Georgetown to Alexandria, (5 St. at Large, 190.)....;..

"That when the corporate authorities of the town ot Alexandria should de
posit the stock held by them in the .Ale~andri;l Canal Company in the hands
of the secretary of treasury, with proper and competent instruments and con
veyances in law to vest the same in the secretary for and on behalf of the
United States,~to be held intrust upon the same terms and conditions in all
respects .as the stocks held in the Chesapeake & Ohio canal by the several
cities of this district were required to be beld in and, by virtue of the act of
May 20, 1836, (above cited,)-then the secretary shonk! be and he is hereby
empowered and authorized to advance to the Alexandria Canal Company, from
time to time, as the progress of the workmight:require the same, suoh sums
of money, not exceeding $300,000, as might be necessary to complete the ca
nal to the town of Alexandria."

This case requires only the latter act to be considered. At the
time of it~paBsage Alexandria held only 1,500 shares oitha stock of
the Alexandria Canal Company, and, npon a strict reading of the act,
a deposit by the city of that number of shares was such a compliance
with its literal terms as to entitle the canal company to receive the
whole appropriation of $300,000. Alexandria had indeed at that
time subscribed for a total of 3,500 shares, but she had paid for but
1,500 of them, and actually "held" only the latter number. Doubt
less congress had contemplated the deposit of 3,500 shares, but the
act did not expressly require the deposit of any other shares than
those which Alexandria "held" at the passage of the act. Sometime
afterwards that city snhscribed for an additional 1,500 shares of the
canal stock, thereby running up her total subscription to 5,000 shares.
Soon after the passage of the act of March 3, 1837, Alexandria
deposited with the secretary of treasury the 1,5008hares of canal
stock which she then held; whereupon an installment of the $300,
000 was paid to the canal company; and afterwards. from time
to time, the secretary of treasury paid over to the canal company
the residue of the appropriation, without requiring of the city of
Alexandria any further deposit of stock. Probably this was done in
conformity with the literal terms of the act which failed to define the
number of shares contemplated, and instead of requiring payments
to be made pari passu with deliveries of stock by the city. required
payments to be made to the canal company "as the progress of the
work should require the same." All this transpired in the year 1837.
The secretary did not call upon Alexandria to deposit. nor did the
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city deposit, any other shares of the canal stock than the original
1,500 shares. Nor did the secretary, during the period of the ensu
ing 10 years, sell the stock which he had of the -Alexandria Canal
Company, to satisfy the trust for which he held it, as defined in the
act first above referred to, of May 20,1836, defining the purposes for
which the stock should be sold. As before said, Alexandria, after
March 3, 1837, acquired 3,500 shares of the canal stock, in addition
to the 1,500 shares which she had deposited with the secretary of
treasury. And no call having been made upon her within the
period of 10 years within which the secretary was empowered to sell
the stock in satisfaction of her indebtedness to the United States, she,
in 1847, under an act of the general assembly of Virginia, (acts of
assembly for 1846-47, p. 93,) passed March 1,1847, exchanged 2,720
of the 3,500 shares of canal stock then held by her, with the state of
Virginia, for bonds of the state to the amount of $272,000, the canal
stock going into the custody and possession of the board of public
works of Virginia, where it now is.

In 1881 a bill was exhibited by the United States in this court,
against the city of Alexandria and the Alexandria, Canal Company,
demanding, among other things, a specific performance of what was
alleged to have been the contract between Alexandria and the United
States embodied in the act of March 3, 1837, which has been quoted
above. The present proceeding is part of that suit. On all the
proofs taken in the progress of that suit it was held, on· final hear.
ing, that congress in the act mentioned had contemplated the sur
render of 3,500 shares of canal stock by Alexandria to the secretary
of treasury, and it was decreed October 6, 1882, that the city was
bound to deliver that number of shares. But it had been devel
oped in that suit that Alexandria then held but 780 shares, having
assigned and transferred the rest-2,720 shares-to the state of Vir
ginia for valuable consideration. The 1,500 shares deposited in 1837
with the secretary of treasury, and these 780 shares delivered under
the said decree of October. 1882, made up only 2,280 shal'es, leaving
still due from Alexandria to the United States 1,220 shares. Her
total subscription of 5,000 shares had gone,-first 1,500 shares, and
afterwards 780, under decree, to the secretary of treasury, and 2,720
to the state of Virginia; making in all, 5,000 shares, and leaving
none in her possession with which to supply the additional claim of
the United States for 1,220 shares. Since the decree for specific
pel'formance entered October 6, 1882, the United States has filed its
petition in this cause against the board of public works of Virginia,
asking that that corporation, which has possession of the 2,720 shares
of canal stock which it received from Alexandria in 1847, should be
made party defendant in this suit, and required by this court to de·
liver 1,220 shares of the same to the secretary of treasury of the
United States; the petition maintaining that the act of congress of
March 3, 1837, affected the state of Virgir.ia with notice of the trust
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which bound that stock as defined in the act of May 20, 1836, and
that the state, in equity and good conscienee, should surrender the
same to the secretary of treasury.

Edmund Waddill, U. S. Atty., and II. II. Wells, for the United
States.

Prank S. Blair, Atty. Gen., for Board of Public Works.
HUGHES, J. I am now to pass upon the question of constructive no

tice as affecting the state of Virginia. I refer to my opinion delivered
on the original hearing of this cause on October, 6, 1882, filed in the
papers of the cause, and reported in 4 Hughes, 545; S. C. ante,
609, as showing the grounds on which I held that Alexandria was
bound to deliver 3,500 shares of the canal stock in all, 2,000 in ad
dition to those formerly deposited, to the United States. It will be
seen that one of the questions at issue in that litigation was whether
Alexandria, by depositing all the stock which she owned on the third.
of March, 1837, and at the time of the deposit, had not fully com
plied with the requirements of the statute? This was a pretension
strongly supported by the fact that the secretary of treasury, by not
having demanded a deposit of more than 1,500 shares, had seemed to
adopt and act upon that view of the subject. But I held, on all the
proofs, that the act had contemplated the deposit of 3,500 shares,
and therefore that Alexandria was bound to make further deposit of
the remaining 2,000 shares due. I also declared in that case, which
declaration, however, was then but a dictum, that Virginia could not
be required, even if she were a party to the suit, to return any part
of the 2,720 shares which she had purchased from Alexandria in
1847. The ground of this declaration was statEld to be that Virginia
was not made cognizant of the fact of Alexandria not having an equi
table right to dispose of as many as 2,720 shares of the canal stock
as she did dispose of; that fact not having been brought home to the
mind of the legislature of Virginia when it passed the act authorizing
the exchange of state bonds for these shares, which was made.

Now that Virginia, in the corporate person of her board of public
works, has been made a party to this suit, and that point is especially
under litigation, and has been argued, I find no cause to change that
opinion. Conceding, for the sake of argument, that the act of con·
gress of Mar<.ih 3, 1837, being part of a public act, did affect Virginia
with constructive notice that the shares then held by Alexandria in
the canal company, when delivered to the secretary of treasury,
would be liable to the trust defined in the previous act of May 20.
1836; yet it is certain that such notice only embraced the express
contents of the act, and such other facts as; upon reasonable inquiry.
were suggested or implied by the act. As an instrument of construct
he notification, interfering with the freedom of commercial dealing~
the act was to be strictly construed: Third persons could not be ex
pected to know all its history,-allthe considerations which inspired
its passage,-and its relations to all the bonds of Alexandria Canal
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Company, which at any time, however remote in the future, Alexan.
ciria might own; nor wer~ third .persons bound to look through ape·
riod of 44 subsequent years, and to anticipate the litigation instituted
in this court in 1881, to determine how many shares of canal stock
congress had intended that Alexandria should deposit with the secre·
tary of treasury. The act gave notice that the stock then held by
Alexandria should be deposited; inquiry would have developed that
the number of .shares then held was 1,500, and that these were de.
posited. The act gave notice that within 10 years from its date the
secretary should sell all the stock which the act had required to be
deposited; inquiry would have disclosed that after the expiration of
the 10 years Alexandria held 3,500 shares, more Or less of it possibly
repurchased at the secretary's sale. The reasonable inference was
that stock held after March 3, 1847, was not affected by the act of 10
years previous, nor by the trust which it defined and imposed. In
short, it is plain to me that the act of March 3, 1837, was not such in
terms, nor the proceedings of the secretary such, under it, as to con
vey notice to Virginia that any part of the 2,720 shares which she pur
chased in 1847 from Alexandria was affected by a trust which could in
validate her title. Indeed, as before suggested, that question was not
actually settled, even as against Alexandria herself, until the decree in
this cause, before D;leIitioned as having been entered on October 6,
1882. Such being the state of things as to constructive notice, there
is ~o proof that the legislature of Virginia, or her board of public
works, had actual notice of the status of the stock which she purchased
from Alexandria, in its relatiou to the congressional act of March 3,
1837. I believe it is not pretended by counsel that there was actual
notice in any degree. or form. Virginia is therefore an innocent and
bonafide holder, for full consideration paid, of ~he whole 2,720 shares
of canal stock now held by her board of J;lublic works. She has
equitable title to it, ~nd she has, besides, the legal title in and lawful
possession of it. .

Besides the foregoing consideration, it may be added that the de
posit of stock provided for in the congressional act of March 3, 1837,
was an executory <:oJ;ljtract. T'he trust est~blished upon the stock
was not to attach U\lcil it had been actually deposited, "with proper
and competent instl'Uments and conveyances in law to vest the same
~n the secretary of t4e treasury." Dntil so deposited and legally
transferred, Alexandria,. though bound in equity to deliver a certain
portion of it to the United States, .~as in law at liberty to transfer
and sell it, and make good title to it to any bon£!, fide purchaser for
valuable consideration wh.o was not cognizant of her obligations re
specting it. As thn9~se stands, the UnitedS.tates has an equity
to have 1,220. .sh,ar/3s o! 'the canal stock once: owned by Alexan
dria transfetred to th~L s.ecretary:of treasury, unless they have lost
t 11eir equity ~y l?l.eeping for.more. than 40 years upon their rights.
\;u the other ham~, Virginia has anequity to have the whole 2,720



· DILLARD v. PATON. 619

shares of the stock which she purchased in good faith and without
adverse notice, from Alexandria, and has also the legal title derived
by legal transfer, and by quiet possession of more than 30 years.
Her right therefore must prevail.

:Entertaining these views on the merits of the case, it was useless
for me to go into the question of jurisdiction raised at bar, or into
the question how far governments and states are bound by the laches
of their public offices, or by the lapse of time.

The petition .of the United States must be dismissed.

:QILLARD and another v. PATON and otbers.

(Uircuit Oourt, W. D. Tennessee. March 15, 1884.)

L CONTRACTS-SALE-EXCHANGE AssOCIATIONS-RuLES AND REGULATIONS-EF
FECT OF NON-OBSERVANCE.

Where merchants form voluntary associations" to establish just and equita
ble principles, uniform usages, rules, and regulations, which shall govern all
transactions" between the members, parties dealing with each other, who are
memhers, make the rules and regulations a part of their contract, and the courts
will enforce the\Il as such; but this onlv when they are observed by the mem"
bers involved in the controversy; for the habitual non-observance by them in
their dealings with each other will abrogate the particular rule violated, and
relegate the contract to the ordinary rules of law governing it.

2. I:)AME-COTTON EXCHANGE OF MEMPHIS-RuLE 9-RISK OF Loss BY FIRE.
Where two members of the Cotton Exchange of Memphis, in their dealinis

with each other,for a series of years paid no attention on either side to a rule of
the exchange which provided that delivery of cotton should not be considered
final untillhe cotton was paid for, the contract involved in this suit should not
be governed by the tule of the exchange, but by the genernllaw. Where, there
fore, a sale of 2iO bales was made by sample, an order giv:en by the seller to the
warehouseman to deliver to the buyer, the warehouseman and the buyer wei~hed
the cotton, the buyel' sampled it, approved 268 bales, and rejected two, put his
"class" and "shipping" marks upon it, and gave written directions to his
drayman to remove it from tbe shed, held, that the title passed to the buyer
when these things were done, and a loss by fire before removal from the ware
house wall his loss, although the cotton had not, at the time of the fire, been
actually paid for.

3. SAME-CONSTRUCTION OF THE RULE-WAIVER.
Where the rule of the Cotton Exchange of Memphis provided "all cotton

shall be received within five working days from date of sale. The weighing
and examining of cotton shall constitute a confirmation of sale, but delivery
shall not be considered tinal until paid for,-the factor's policy of insurance to
cover until delivered and paid for i payment heing considered final act of de
!iverY,"-it seems that a transaction under this rule 1S not an executory agree
ment to sell when payment is made, but that it is mere stipulation for the se
curityof the seller, which enables him at his option to refuse to part with the
posession until payment is made. But, whatever be the proper construction of
the rule,wh~reparties by an habitual course of dealing with each other had
wholly disregarded it on both sides, and the seller in the particular transac
tion, as in all others, delivered unconditionally, .and without restraint as to
possession and use, and manifested no concern about. securing payment through
the rule, held, that this p,lllounts to waiver by the seFer of a stipulation s(}lely
for his benefit, and the risk of loss by tire passed with the title to the buyer on
actual delivery to him. This waiver by the sellerneed not be in express terms,
but may be fairly in[erred from his conduct and acts. .. ..
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FINDING OF FACTS.

This case, by stipulation of the parties under the statute, was sub·
mitted to the court without a jury. The court found the following
to be the material facts:

1. The plaintiffs and defendants are members of the Memphis Cotton Ex
change, an incorporated association, the purposes of which are thus described
by its constitution:

"ARTICLE I1.-PURPOSES.

"Section 1. The purposes of this association shall be to provide and ma;in
tain suitable rooms for a cotton exchange in the city of Memphis; to adjust
controversies between members; to establish just and equitable principles,
uniform usages, rules, and regulations, and standards for classifications, which
shall govern all transactions connected with the cotton trade; to acquire, pre
serve, and disseminate information connected therewith; to decrease the
risks incident thereto; and, generally, to promote the interes~s of the trade,
and increase the facilities and the amonnt of the cotton business in the city
of Memphis."

II. Among other things, not necessary to mention, the constitution also
contains the following:

"ARTICLE VIIL-DUTIES OF l\rEMBERS.

"Section 1. Every member, upon admission, pledges himself to abide by
the constitution, and also by all by-laws, rules, and regulations of the ex
change."

III. The rules and regulations for the sale and transfer of cotton prescribed
by the association are as follows:

"1. All resampling, or examination by boring, shall be performed after
cotton shall have been weighed.

"2. All cotton must be examined and received by the purchaser before re
moval from its plac!3 of storage.

"3. The seller of cottonis entitled to his samples, but, when required by the
buyer, shall allow him to take them to his office for the purpose of compari
son, and whlln that is done shall return them, and a failure to do so will for
feit his right in the future to remove them from the office of the seller.

"4. Three hundred pounds shall constitute the minimum weight of a mer
chantable bale of cotton, and the buyer shall have the right to reject all bales
below that weight; but if received an allowance of four dollars per bale shall
be made to the buyer.

"5. Six ties only shall be permitted on each bale, unless an allowance is
made of two pounds for every tie above that number.

"6. All seedy, mixed, fraudulently packed, and damaged cotton may be re
jected, and must be done at its relative value in the list purchased; but the
grade of the cotton by marks shall be given to the buyer at the time of sale,
or before the day of delivery, if required by him. and cotton sold by.samples
must be delivered accordingly, unless rejected for causes above stated.

"7. The practice of examination by boring cotton, which prevails in this
market, before. passing of same, is 'understood to be the rule as to the mannel
of receiving. and relieves the seller from any liability for reclamation on
mixed, fraudulently packed, or damaged cotton.

"8. All cotton shall be understood to be in good order; but if not, it shaH
be repaired within twenty-four hoursfrom the time of delivery. and if not
tione within that time the necessary repairs may be made by the buye~' at
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the expense of the seller. No claims for repairs shall be allowed after the
removal of cotton from its place of storage.

"9. All cotton shall be received within five working days from date of sale.
The weighing and examining of cotton shall constitute a confirmation of
sale, but delivery shall not be considered final until paid for. The factor's
policy of insurance to cover until delivered and paid for; payment being con
sidered final act of delivery.

"10. No order for the delivery of cotton is transferable without the knowl
edge and consent of the seller."

IV. When rule 9 of the cotton exchange waR under consideration by the
association it did not contain the last clause,viz., "payment being considered the
final act of delivery." But a resolution was adopted appointing a committee
to confer with the board of underwriters "to gain information regarding
the insurance of cotton under process of delivery," and upon suoh confer
ence a report was made that "after a lengthy discussion as to the indorse
ment and acceptance of rule 9 by the board of underwriters," a commit
tee was appointed by that body to meet the directory of the, exchange. "in
order that rule 9 may be so amended, if thought proper, as to harmonize the
different views." Whereupon the matter was discussed between the direct
ors and the underwriters' committee, and resulted in adding the above clause
to the rule, its acceptance by the underwriters, and at the same time ,the
adoption by them of the follOWing resolution: "Resolved, that our policies
on cotton in sheds as now written provide all the security to the assured
which they require, therefore additional legislation on the subject is superllu
ous."

V. The plaintiffs are cotton factors, and the defendants cotton brokers or
buyers, doing business in the city of Memphis; and at the time of the tl1ans
action in controversy in this suit were members of the cotton exchange, while
the above provisions of the constitution and by-laws were in force.

VI. The plaintiffs and defendants bargained with each other for the sale
and purchase of 270 bales of cotton, selected by sample, and identified by cer
tain marks upon the bales and samples. '.rhe cotton was at the time, with
other cotton of the plaintiffs', stored in a. public warehouse in ¥emphis.
The date of this bargaining was on the seventeenth and eighteenth of Octo
ber, 1882.

VII. The plaintiffs, as soon as the bar~ain was made, sent to the ware
bouseman, according to the usual course of business, written orders for its de
livery to the defendants, specifying the lots and marks corresponding to those
upon the samples, of which orders the-followmg is aspecimeti: "MEMPHIS,
TENN., Oct. 17, 1882. Merchants' Cotton Compress & Storage Co. wil~ please
deliver to A. A. Paton & Co. nineteen bales of ootton, of the following marks
and numbers. DILLARD & COFFIN."

VIII. Upon the receipt of these orders the warehousemen turned out the
lots ot cotton specified, and aligned them in the yard of th~ shed forconven
ience of examination, weighing, and marking. On Saturday, October 21,
1882. the agents of the defendants appeared at the shed, and the weigher of
the warehouse, jointly with the weigher of the defendants, weighed. this cot
ton, each taking down the weights and agreeing as tQ the weight of each
bale; whereupon the borers of the defendants examined .each bale by boring
with the auger, and t,he "classer" of defendants sampled and classed it, two _
of the bales being rejected and discarded from the lot.. . These agen~ of the
defendants then marked the cotton_with the "class" and "shipping" marks
of the defendants, and, according to the usual course of business, placed upon
a hook, kept for the purpose outside the warehousll office, a written direction
to defendants' drayman to remove the cotton to the place designated t1).erein.
It was the habit of defendants' drayman to come to the shed whenever, in th..

'-
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'coutseof thebi.isiness, he could, and to take this order from the hook and reo
move the cotton. The plaintiffs and the warehousemen had done everything
-required of either in the usual course of business to place the cotton in pos
session of the defendants, and nothing remained to be done by either to com·

·plete the transaction, so far as the right of removal of the cotton by the de
'fendants was involved. About noon this part of the business was completed,
and the defendants' agents left the shed, taking with them, as usual, the
'borings or loose cotton. 'rheyreported their weights, etc., to the defendants'
office, but at what precise time does not appear by the proof, though it does
appear that, in the usual course of business, this was done the same day, or
that night, or next morning.

IX. The warehouseman,. according to his custom, promptly reported his
weights and the rejections to the plaintiff's office, and thereupon, during the
·afternoon of f:!aturday, October 21, 1882, they sent their bill or account of the
cotton to defendants for $14,945.56, the price agreed upon for the 268 bales,
-which was not paid. The messenger was instructed to deliver the bill and
bring back tho check, if paid, but not to insist on payment. 'rhe bill was
handed to some one in defendants' office, and left there by the messenger. It
was the usual custom of defendants to pay for cotton purchased by them at
about 2 o'clock P. M., on the day follOWing the examination and weighing,
after comparison of the factor's bill as rendered with their own report of the
weights and rejections. It was also their custom to have cotton hauled to
the comlffess, and, on receipt of the dray tickets shOWing its delivery there,
to take the tickets to their transportation agent, receive bills of lading, at
tach them to drafts on their correspondents at Liverpool, or elsewhere, ne
gotiate them in their bank at Memphis, and pay factors by checks on that

'bank. It was also their custom to remove cotton promptly after examina
tion and weighing, but pressure of business, bad weather, and like circum
stances, sometimes delayed removals, so that there was no fixed business cus
tom in that matter,except to remove as speedily as possible in all cases.

X. The defendants were and are entirely solvent, and paid 'promptly for
their purchases, lIever asking indUlgence of plaintiffs.

XL The plaintiffs never insisted that defendants should pay for their pur
chases of cotton before its removal from the warehouse Or before they took pos
session, and it was their custom to present their bills to defendants as soon as
they received reports of weights, and 'sometimes, when their bank account
wasl1oteasy, to ask payment on account before the bills were made out, but
not to press for payment on the same day of receiving reports of acceptance
by defendants.

XII. The defendants, in a very large proportion of their dealings with the
plaintiffs, which dealings covered many years prior and subsequent to the
organization of the Cotton Exchange, removed the cotton purchased before
paying for it. In the same season of this transaction there were given in
evidence 17 other transactions between them of like character, and in 13 of
them the cotton was removed before payment; in one instance how this fact

.was does oot appear, and in two of them the cotton was removed and paid
for the same day, but which preceded the other, does not appear; and in the
remainirig transaction the largest part of the lot was removed and paid for
the same day, but whether removal or payment first took place does not ap

,pear, while a few bales of the lot were paid for before removal. Or, to state
these facts somewhat differently, there were covered by these 17 transactions
2,294 bales of cotton, of which 1,720 were removed by the defendants before
payment, 531 were removed and paid for on the same day, but whether pay
ment ol'removal came first does not appear; as to 30 bales no showing what
ever is made by the proof, and 13 bales were paid for before removal.

XIII. About 7 o'clock Saturday evening. October 21, 1882, the cotton in
the warehouse caught" fire, including the 268 bales in volved in this contro-
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. versy and Was almost Elntirelyconlllimed,. one bale 0'111y Of this lot beingsa~ed
without damage. There were besides this lot of 26S, bales in dispute between
the parties, 618 bales belonging to tije plaintiffs burned in the fire, thIs dis
puted lot being in the yard of the shed in the same place it Was left at the
time of the weighing, examination, and'marking above mentioned. . '.

XIV. One of the defendants was at the fire for a short time and knew that
their agents had weighed and examined this cotton on that day at this shed,
but supposed it was in the compress building, which was separated from the
shed by a wall between the two; and onthe following morning plldntifl;s
sent a message to defendants' manager that the cotton could be partiallly
saved, and invoked the assistance of defendants to that end, but he declined
to llave anything to do with it, and denied the defendants had any interest in
the cotton. 'l'he plaintiffs did all that could be done towards saving this 268
bales with theirs, and, it haVing become indistinguishable from. the other cot
ton by thedestruction of the marks, the whole was sold in a mass as dam
aged cotton, and plaintiffs did then and now offer to give defendants credit
for their share of the proceeds, amounting to $1,110.74, about which estimate
there is no dispute; nor is there any dispute about the woights and price of
the entire lot of 139,388 pounds for $14,945.56. .

XV. The plaintiffs have frequently demanded payment of the defendants,
which has been refused.

CONCLUSIONS OF LAW.

The court found the following conclusions of law, arising upon the
foregoing facts: .

1. The delivery of the cotton was complete and sllfficient to pass the title
to defendants before the fire, and the risk'of 1058 was theirs.

2. The plaintiffs are entitled to jUdgment against the defendants for· the
sum of $13,834.82, and interest thereon at 6 per cent. per annum from th,e
twenty-first day of October, lS~2, .to this date, and the amount of the judg
ment shouid therefore 'be $14,~96.95, and costs.

.Wright, Folkes cf Wright and Metcalf cf Walker, for plaintiffs.
Gantt cf Patterson and Dyer, Lee et Ellis, for defendants.
HAMMOND, J. Olltside of the rules of the ootton exohange there

could be no possible doubt about this case•. The delivery was as com·
plete as it was possible to be, and under the general law the title
passed to the defendants from the moment they examined, approved;
and marked the cotton, and the risk of loss by fire was theirs.
Leonard v. Davis, 1 Black, 476,483; Hatch v. Oil Co. 100 U; S. 124,
128; Tome v. Dubois, 6 Wall. 548, 554; Williams v. Adam8,3 Sneed,
358; Bush v. Ba1:field, 1 Cold. 93; Porter v. Coward, 'Meigs, 25; 1
Amer. Law Rev. 413, and authorities cited. The defendants concede
this; but they say that under 'these cotton"Elxchange. rules the;con·
tract of the parties was "not a sale, but a mere executory agreement
to sell," by the terms of which contract the'salewas not cOll1plet:ed
by the agreement'as to quantity, quality, and price, or by that agtee1
ment accoll1paniedby delivety, but only by the actual paYIl1Mtof
the price, un'til which paymenttbe title remained with the plaintiffs,
and the riskof loss by fire was theirs.. And"iHs as frankly conceded
by these plaintifi's that if this case faHs within the rulesof thecottoIi
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exchange, and this be the proper and legal construction of the con·
tract, the defenda.nts are not liable.

The first inquiry then is, does this contract come within rule 9 of
the exchange? It cannot be denied that parties may contract as
they please, no matter how injudiciously, in the light of subsequent
events, the contract may appear to have been made, or how absurd
it may seem in the relation of the parties to it. Nor can it be de·
nied that merchants may voluntarily associate together, and prescribe
for themselves regulations to establish, define, and control the usages
or customs that shall prevail in their dealings with each other. These
are useful institutions, and the courts recognize their value and
enforce their rules whenever parties deal under them, in which casa
the regulations become, undoubtedly, a part of the contract. Thorne
v. Prentiss, 83 Ill. 99; Goddard v. Merchants' Exchange, 9 Mo. App.
290. But they have not, any more than other customs and usages, the
force and effect of positive statutes nor of the rules of the common
law, and the courts do not particularly favor them. The Reeside, 2
Sumn. 568; The Illinois, 2 Flippin, 422. Parties are not bound to
contract under them if they choose to disregard them, and they may,

-and often do, observe part and discard part, as the plaintiffs and
defendants here have evidently done. In all the dealings between
these parties during that season, exclusive of this, amounting to more
than 2,000 bales, only 13 were actually paid for before they were in
fact delivered to defendants and by them removed, so far as we can
certainly see how that fact was, while more that 1,700 bales were
permitted by the plaintiffs to pass into the hands of defendants with
out payment. And yet, we are asked, as to these 268 ba.les, to re
verse, on the strength of this rule, such a course of dealing, and ad
here to its literalism in order to throw this loss on the plaintiffs. Take
the rule for all it is worth and it amounts only to this: The plain
tiffs and defendants have voluntarily agreed to be bound by it, and,
by the same volition, have in all their dealings hitherto paid no at
.tention to it. They have thus established, for themselves and as be.
tween each other, a different and special custom to which this rule
has had no application, and in direct contravention of it; and this
they can always do. Thorne v. Prentiss, supra.. Nor is it necessary
to expressly stipulate for such exclusion of the operation of the rules,
usage, or custom.

"And not only," says Mr. Parsons, "is a custom inadmissible which
the parties have expreSSly excluded, but it is equally so if the parties
have excluded it by a necessary implication, as by providing that the
thing shall be done in a different way. For a custom can no more
be set up against the clear intention of the parties than against their
express agreement." 2 Pars. Cont. 59; Id. (6th Ed.) 546, which was
approved in Ins. Oos. v. Wright, 1 Wall. 456, 471. . The supreme
court says the usage or custom, when the contract is made with ref
erence to it, becomes a part of the contract,and may not improperly
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be considered the law of the contract. Renner v. Bank of Columbia,
9 Wheat. 581, 588. And the actual custom or usage of the parties
in dealing with each other is as much a part of the contract under
this rule as a general custom prevailing in the trade. Bliven v. New
England Screw Co. 23 How. !l20, 431. "A general usage may be
proved in proper cases to remove ambiguities and uncertainties in a
contract, or to annex incidents, but it cannot destroy, contradict, or
modify what is otherwise manifest. Where the intent and meaning
of the parties are clear, evidence of a usage to the contrary is irrele
vant and unavailing." Nat. Bank v. Burkhardt, 100 U. S. 686,692.
Here the intention of the parties to deal with each other, without ref
erence to this custom or rule established for them by the cotton ex
change, is manifested in the clearest way by their habitual and uni
form dealings with each other for a long series of years prior and
subsequent to the organization of the exchange. Neither party has
thought it necessary to be governed by it, and like many other rules,
usages, and cuseoms it has become, by their voluntary disregard of
it, a dead letter. And the explanation of this is found in the fact
that the plaintiffs, for whose protection it was evidently intended, did
not deem it necessary to enforce it against the defendants, who are so
amply solvent that it is their boast in the proof that they never
asked indulgence.

If it be conceded that the defendants had an interest in this
rule, by reason of the provisions in reference to insurance, the prin
ciple is not changed. It would be, then, a stipulation collateral to
the contract of sale, and wholly so. Whether the plaintiffs or defend
ants should, under this rule, have insured the cotton is immaterial
and unimportant to the issues in this case. Its insurance or non
insurance by either could not affect the title, or change the risk of loss
by fire which always follows the title in the absence of any agreement
to the contrary. Either or both might have insured their respect
ive interests in the cotton; and whether one or the other did insure,
or omitted to insure, would only tend to show, if they did not 'intend
to assume their own risk, that in their opinion they had an interest,
or did not have an interest, as the case might be. But such an opine
ion hy either would not bind the other as to which of them the cotton
belonged, in a controversy about the title, as this is. The title must
depend on the facts about the contract of sale, and wholly on them.
Nor, if we treat it as a question of evidence, does the existence of any
supposed interest of the defendants in rule \:) change the result. It
is perfectly plain to my mind, in view of the history of this rule in
its relation to the underwriters, as shown by the proof, that this last
clause was added by the underwriters to make more clear the reqllire
ment that the factor's policy should terminate with payment for the
cotton; and' it may be a proper construction of the rule, as between
a factor and his underwriters, if it be true that the policy be written

v.19,no.9-40
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by this rule, that his policy shall cover his interest in the cotton until
it is paid for, no matter how long payment may be delayed, or where
the cotton may be, whether in the shed or at Liverpool, or en route
to that or some 9ther destination. But what interest does this give
the buyer in that question, or how can it affect his obligation to pay?
Not in the least, it seems to me. Suppose the factor has no insur
ance,-and he need have none,-of what concern is that to the buyer,
and how can it affect his obligation to pay, after he has taken the
cotton into his possession and, it may be, consumed it in the mills?
Insured or uninsured, as the factor may be, the contract of sale be
tween him and the buyer is independent of the fact, and must stand
upon its own bottom, and be determined on its own facts. This rule
is clearly not a stipulation by the factor to keep the cotton insured
for the buyer's benefit; but if it were, the remedy would be a suit by
the buyer against the factor for a breach of that stipulation, if it had
not been complied with, and not to withhold the purchase money on
the theory that there had been no sale. He might 'set off his claim
for damages in a suit for the price, but this case presents DO feature
of that kind. The provision in this rule about insurance, then, if Dot
one wholly relating to the factor and his underwriter, with whom the
buyer has no concern, as it manifestly is, can only be a collateral
contract between the factor and the buyer, and in no sense does it
afford any solution to the question we have in hand. All evidence
whether either plaintiffs Or defendants were insured as to this cotton
was therefore .properly excluded as irrelevant and immaterial.

Looking, then, as we must, beyond and outside of all questions of
insurance Or supposed insurance, and we are brought back to the fact
that, in all their dealings with each other, notwithstanding the pledge
contained in article 8 of the constitution of the cotton exchange, the
plaintiffs and defendants have,. in violation of their constitutional
pledges, dealt with each other without regard to the stipulation of
rule 9, that "delivery shall not be considered final until paid for;"
that is, until the cotton is paid for. The plaintiffs have never refused
delivery or retained the cotton until paid for, but have almost always
delivered before payment,while the defendants have never been care·
ful to pay before taking possession of and removing the cotton, nor
at all scrupnlous in regard to it. Perhaps, in the usual order of
business, they would prefer to get the cotton, put it under bills of lad
ing, assign them and the cotton to their bank in negotiation of bills
of exchange with which to supply the funds, and thereby make each
shipment or purchase of cotton pay for itself. This is not according
to rule 9, for :wlien they have put their bills in bank they have not
only had "delivery," but have likewise "delivered" the cotton to an
.other. There is nothing very sacred about the constitutional pledge
or rule 9 when the parties mutually agree to the violation, and they
need not do this byexp'rcs8 agreement, as 1. have already shown. On
this subject the supreme court of Illinois says:
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"We do not· 'entertain a doubt but that all contracts of sales within the
contemplation of these rules must be construed as, if the rules were expressly
made a part of the contract j but there is nothing to which our attention has
been directed, in the charter of the board of trade, and certainly nothing in
the general law which prohibits members of that board from contracting •on
'change,' or elsewhere, so as to bind themllelves to obligations ,beyond and
independently of these rules. The only diffiCUlty that ~an arise in this re
spect must be in determining whether the parties intended their contract
should be construed with reference to the rules of the board of trade, or that
obliKations were assumed outside of those rules." Thurne v. Prentiss. 83
Ill. 99, 100.

We may add that the presumption of the law is that merchants
deal with each other under the, wise provisions and protection of the
general law that governs all men in their dealings, unless the contrary
clearly appears; and if they expect the courts to observe their rules
and enforce them they must themselves observe them. Otherwise,
they are neither a custom or usage to control the contract.
. This view of the ease disposes of it, and, strictly, we need take no
further notice of rule 9, but might leave it until its perplexities appear
in some dispute between a factor and an insolvent buyer or his at
taching creditors, or between a dishonest factor and conflicting buy
ers, or between some factor and his insurance company.-all of which
situations have been suggested in aid of its interpretation. But the
learned argument of the defendants' counsel in favor of their conten
tion that this was an executory agreement to sell, and not a sale, un
der rule 9, should receive from the court that attention it deserves,
particularly since this may not be a final disposition of, the case, and
another eourt may, possibly, think it necessary to construe this rule
as a part of the contract. But I must be permitted to say that the
real contention of the defendants is that their risk on cotton pur
chased by them does not attach until they actually remove it from
the warehouse; but there being no such rule among these regulations,
they have seized on this contrivance of an executory agreement to
sellin order to effectuate the same result. Yet it needs only a little
analysis to show that this construction of rule 9 ,goes further than
this and leads to some very absurd oonsequences, so far, at least, as
it concerns the factor-so very absurd that the wonder is sane men
should ever have adopted a rule td be so construed.

If the title does not pass to place the risk of loss by fire on the buyer
until the buyer pays for the cotton, why draw the line at the cotton
shed? When it reaches the compress, if not yet paid for, the risk of
loss by fire is still with the faotor. 80 it is, if not paid for, on the rail
or river, at a sea-port, on the ocean, in Liverpool,at tae:mills, in the
store where the cotton goods are on display, and .when they have been
sold to consumers. Until paid forthel'e is no sale·ofthe ootton, say
defendants, alid by withholding payment we need not insure at all,
but leave. the risk with the factor or his insurance company under his
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ninth-rule policy; and if burned at sea or elsewhere, not having paid
him, he cannot make us pay, and must lose the cotton.

Again, why draw any line at a loss by fire, or at any loss at all? The
defense is just as effective were the cotton still in existence. Paton
& Co. say to Dillard & Coffin, when sued for the price of the cotton, as
they are here sued: "We have not yet paid you, and until it suits our
pleasure to pay no title passes, and there has been no sale-only an ex
ecutory agreement to sell; wherefore, your suit must fail and be dis
missed." The result is they keep the cotton and never pay forit, for
this is as good an answer to every suit for the price until payment

. has been made in fact, (when there is no longer any need of a suit at
all,) as it is here. This is little short of the case put as an illustra
tion by Mr. Justice GRIER, where a man sued by his tailor for the price
of a suit of clothes comes into court with the clothes on his back and
sets up· that the goods were smuggled by the tailor. Randon v. Toby,
11 How. 480, 521. Indeed, the defense is not so good, for here there is
no fault of the plaintiffs aileged,-absolutely none,-but only that the
defendants themselves have not paid what they had agreed to pay.
Is it not apparent that the accident of a loss by fire does not change
the merits of the defense? It is equally available with or without the
loss, for it in no way depends on that accidental cir(Jumstance. It is
as good with the cotton in Liverpool as it is with its ashes in the Mem
phis cotton-shed, and no better or worse in either place. Simply
stated, the broad proposition is, "This was a conditional sale, or an
executory agreement to sell when I pay for the cotton; and, although
I have appropriated it to my own use, so long as I do not pay thel"e is
no obligation on me to pay, and no suit for the price will lie. "

"Was such a thing ever heard of," asks THOMPSON, J., in the Mis
souri court of appeals, "as that a creditor loses his remedy against
his debtor by not demanding payment on the day when the debt fell
due?" (Beveridge v. Richmond, 16 Chi. Leg. N. 98;) and we may,
paraphrasing the question, ask, "Was ever it heard that a buyer
can refuse payment for the sole reason that he has not paid?" It
must be confessed this may be a possible inference from the literal
ism of the rule, but it does not certainly appear that it was ever in
tended to have such a construction as that by the men who made it;
nor does the case of Leigh v. M. « O. R. Co. 58 Ala. 165, justify
such a construction of it. Nor does the case clearly fall within the
third rule of Mr. Justice BLACKBURN, so much relied upon by the de
fendants. 1 Benj. Sales, (4th Amer. Ed.) p. 359, § 366; Id. p. 376,
§§ 391-393; Id. p.396, §§ 425-436. And for the reason thatthese
authorities all show that where delivery has been actually made to
the buyer,· the intention to reserve the title to the seller and conse
q\lent risk of loss by accident, must plainly appear from the terms of
the contract. Now, this rule does not say, in terms, that the title is
reserved to the seller, but, on the contrary, says that "weighing and
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examining the cotton shall be a confirmation of the saJe," (whatever
that may mean,) but that "delivery shall not be considered final until
paid for." The oonstruotion oontended for by defendants is merely
inferenoe from this language, and it is susoeptible of different and
antagonistic construotions. The implioations of the parties'dealings
and surroundings are not favorable to this construotion, and the na
ture of the trade and property is against it. It is not to be presumed
that the seller assumes suoh peril in the cotton trade without an ex
press or clearly-implied intention to do so. Ocoasional and excep
tional ciroumstances might prompt a merchant to make such a con
tract to secure his price, but he would hardly desire it as a business
usage in the cotton trade.

The more reasonable construotion is that it was intended as a. se·
curity of a different charaoter, for the sole benefit of the faotor
against insolvent buyers, and to enable him, in a case where his in
terest requires, to keep the cotton in his possession, and refuse to
surrender that possession until payment is made. It may be the
oourts would, possibly, in favor of the faotor, extend the oonstruction
to cover a oase where the purohaser was in aotual possession and re
fused to pay, by holding that it was a oonditional sale, and that the
title remained, as between these two, with the faotor until payment
aotually made,-or as between the factor and oreditors of the pur
chaser,-but it is hardly possible the oourts would, in favor of the
buyer after he had taken absolute dominion, construe the rule to be
only an exeoutory agreement to sell when payment was made. If so,
as to either oonstruction, without a stipulation to the contrary, the
risk of los8 by fire would, undonbtedly, remain with· the factor.
These are, however, perplexities about this construction, as between
the factor and those claiming against him, it is best to leave for de
cision when the cases arise. But as between the faotor and the buyer,
no matter what the proper construction of the rule may be, the fao
tor may always waive this seourity in his favor, deliver the ootton un
conditionally, and colleot his money. Whenever he delivers the cot
ton absolutely, without any manifestation of an intention to claim
his security, or, rather, with an expressed or plainly implied relin
quishment of it,-whatever be its legal charaoteristics,-from that
moment the title pa.sses to the buyer, the risk of loss by fire is his,
and he can never defend a suit for the price by refusing to perform
the oondition or carry out his part of the exeoutory agreement. As
to him the contract becomes exeouted whenever the seller ohooses
to so deliver and he accepts. The seller may, under suoh a contract,
always waive the stipulation in his favor, and he do~s this whenever
he delivers with the intention. of not claiming it. That the plaintiffs
did this here is abundantly shown by the proof. .The waiver need not
be express, but may be by implioation resulting from aots and o.on
duct.· ,2 Benj.Sales, p. 742, § 858.. Of course, I need not say that
plaintiffs here would not be permitted to exeroise their right of waiver
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after a loss by fire, so as to change the risk. They did not do this,
but waived their security under this rule by delivery prior to .tae fire,
without insisting on payment under the rule before delivery, as they
had often done before. Neither will the defendants, after accepting
this waiver by taking the cotton,be permitted to change the risk by
refusing a payment which they were under legal obligation to have
made on Saturday, before the fhe. I do not think either the plain
tiffs or defendants had any intention of making the kind of contract
the defendants now pretend to have made, by distorting the language
of this rule; but if they ever did intend to trade under the rule,
they never carried out that intention, so far as this proof shows, and
this is a waiver of it. The proposed usage of rule 9 has never be
come a usage at all as to these two members, and this by their own
act.

Judgment for the plaintiffs.

BROWN and others v. LEE and others.

(Disftrict Court, N. D. Mississippi. March 12, 1B84.)

:MtsJOI1llDRR OF CAUSES OF ACTroN~JOINT AND SEVERAL LIA.l31LITY.
Where two or more defendants are sued jointly, a count in the same action

against one of them al()ne upon his several liability cannot be sustained.

Demurrer to Declaration.
Lamar, Mayes &: Branham, for plaintiffs.
O. B. Howry, for defendants.
HILL, J. The questions presented for decision arise upon the de

murrer of the defendant A. C. Jobes to the second count in the de
claration. The declaration in the first count charges that the defend
ants Lee and C. B. Jobes, under the firm llame of Lee & Jobes, drew
their bill of exchange upon the bank of Kosciusko, of which said Lee,
C. B. Jober, and A. C. Jobes were the owners and partners, the same
being a private and unincorporated banking house, payable 90 days
after date, which was delivered to plaintiffs and afterwards presented
to the bank for acceptance and accepted, and when due was presented
for payment, which was refused, of which the drawers had due notice.
The, second count charges that afterwards A. C. Jobes, for a valu
able consideration, promised in writing that if plaintiffs would send
the bill ,back he would pay it, which was done, but payment was re
fused.The letter, which is alleged c6ntains this promise, is exhibited
with the declaration, and is signed "Cashier." There is no objection to
joining the drawers, acceptors, and indorsers liable upon a bill of ex
change in an action. This suit is properly brought against Lee and
n.s. Jobes, as drawers, and the same parties, with A. C. Jobes, as
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partners, under the name of the Kosciusko Bank, as acceptors'. The
question is, can A. C. Jobes be sued 'in' the saDie action, in a separate
count, upon an individual undertaking in which neither of the other'
defendants are sought to be made liable. If, in writing the letter
upon which the promise is based he acted as a member.of the bank
ing firm, then he would be liable, if at all, by the promise made in
the letter as a partner in the banking firm, and not as an individual.
It is true that by the laws of this state all partnership contracts are
both joint and,several, and an action may be maintained against One
partner upon a partnership contract as a several and individual'obli
gation; and if the suit was brought against A. C. Jobes alone, upon
the acceptance as a several and individual obligation, then I see no
reason why the second count might not be joined in the declaration.
But the general rule of pleading stated in Chit. Pl., and all the other
elementary works on that subject, is that the joint action must be in
favor of all as plaintiff, and against aU as defendants, and thaUhere
cannot be united in one action a count against two or more, 'and in
the same action a count against one of the defendants; and the high
court of errors and appeals of the state, in the case of Miller v. North
ern Bank oj Mississippi, 5 George, (Miss.) 412, announced the same
rule, which stands unreversed, so far I am informed. Under this rule
I am of opinion that the demurrer to the second count must be sus
tained, with leave to the plaintiffs to amend their declarations if they
shall be so advised.

UNITED STA.TES ex TeZ. SPINK.'

UNITED STATES ex Tel. WILLIAMs.1

(Circuit Oourt, E. D. Louisiana. March 3, 1884.)

L HABEAS CoRPUS. ,
Where parties have a right, under the laws of the United States, to pilot ves

sels in and out of .the Mississippi river to the sea through Houth pass, aJthongh
they are not.duly lJc~nsed and commissioned bra\lch ,pilots under the l&"s of
Louisiana, to imprison them forexercising this right is to imprison them in vio-
lation of the laws of the United States. '

2, SAME. '
The orders and ~rits of this court are issued under and by' th~ aut"orJty of

the laws of the Umted States, and when the affidavits against the relators were
made in contempt of the reatrainin~orders of this court, and the relators are
imprisoned by virtue of such affidavlts, they are imprisoned in. violatiun of the
laws of the United States.

3. SAME-JURISDICTION-REV. ST. 753.
If relators are imprisoned in violation of the laws of the United States, this

court, under section 753, Hev. St., has jurisdiction to issue a writ of l~abeas cor
pus to inquire into the cause of their detention, and upon the hearinA' it has
jurisdiction, and it is its duty to discharge them.

1Reported by Joseph P. Hornor, Esq" of the New Orleans Oar.
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Habeas Corpus.
E. Howard McCaleb, Joseph P. Hornor, and F. W. Baker, for re

lators.
James R. Beckwith, contra.
PARDEE, J. In our opinion these parties, Spink and Williams,

have a right, under the laws of the United States, to pilot vessels in
and out of the Mississippi river to the sea through South pa,ss,
although they are not duly licensed and commissioned branch pilots
under the laws of Louisiana. It has been practically so decided by
this court in The Flynn Case, the district judge presiding, at the No
vember term, 1882, which case is now pending on appeal in the Su
preme Court of the United States. To imprison them for exercising
this right is therefore, in the opinion of this court, to imprison
them in violation of the laws of the United States. We desire to ex
press our great respect for the opinions and decisions of the supreme
court of the state of Louisiana; and the opinion here presented in· the
case Ex rel. Williams v. Livaudais, 85 La. Ann.-, lately decided, we
have considered attentively; but as the question in controversy is
one as to the proper construction of the laws of the United States,
and of their force and effect, we feel bound to follow the adjudicated
cases of our court, rather than the opinion of a state court, although
of conceded high rank and authority in all questions of law. Fur
ther, in these present cases it appears that the affidavits upon which
these relators have been arrested, and are now imprisoned, were made
by several persons who are each defendants in certain equity cases
now pending in this court, wherein this same right to pilot through
South pass is involved, and wherein these persons have been sev
erally restrained and enjoined, until the further orders of court,
from making such affidavits and instituting such proceedings. The
various orders and writs of this court are issued under and by au
thority of the laws of the United States. As the affidavits were made
in contempt of the restraining orders of this court, and as the relat
ors are imprisoned by virtue of such affidavits, it would seem from
this view also that the relators are imprisoned in violation of the laws
of the United States. If these relators are imprisoned in violation
of the laws of the laws of the United States, this court, under sec
tion 753, Rev. St., has jurisdiction to issue a writ of habeas cor
pus to inquire into the cause of their detention, and, upon the hear
ing, it has jurisdiction, and it is its duty to discharge them.

BILLINGS, J., concurred.
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UNITED STATES v. KELLER.

(Cireuit Court, D. We8t Virginia. 1884.)

688

1. CRIMINAL LAW-PROVINCE OF JURORS.
Jurors are not the judges of the law as well as the facts, but must take the

law as given by the court.
2. SAME-INDICTMENT.

Where each count in an indictment con~titutes a distinct and separate of.
fense, if one is found to be true the verdict must be" guilty," even though the
jury finds against the other counts.

S. SAME-EvlDENCE-REASONABLE DOUBT.
Preponderance of evidence against an accused party will not of itself war

rant a conviction, but the jury must be satisfied beyond a reasonable doubt. of
his guilt. as charged in the indictment.

4. MANSLAUGHTER-()QLLlSION-PROOF-MALICE-NEGLIGENCE.
In trials for manslaughter, under the statute of the United States. making the

officers of a steamer, in case of a fatal acCident, liable to prosecution for that
offense, it is not necessary to prove malice, provided negligence is proved, and
a violation of the navigation laws, nor need it be proved that such negligence
or violation were willful and intentional.

6. SAME-DEFINI'I'ION OF NEGLIGENCE.
Negligence is the omission to perform some duty, or the violation of some

rule, which is made to govern and control one in the diScharge of some duty.
6. SAME-NAVIGATION LAWS-DuTffiS OF PILO'l'S.

In the event of there being no signal made on a descending steamer, as re
quired by the navigation laws, or a signal made not understood on board of
the ascending steamer, the latter must stop and not proceed again until the
two steamers come to a complete understanding as to the course to be pur
sued.

7. SAME-RESPONSIBILITY OF PILOTS.
If the ascending steamer fails to return the signal of the steamerdescending,

and cl:.ooses rather to make a cross-signal, the acceptance of this by the descend
ing steamer does not excuse the pilot of the other for his first fault.

8. SAME.
'fhe wrongful act of the pilot of one vessel contributing to the accident does

not justify the pilot of the other vessel for his neglect of duty.

For Manslaughter.
The case arose out of a collision between the steamers Scioto and

John Lomas, in the Ohio river, between Mingo island and Indian
Cross creek. The defendant wa.s the pilot of the steamer Scioto, and
was navigating his boat up the Ohio river on the fourth day of July,
1882, with about 500 persons on board. The John Lomas was at the
same time coming down the river, also heavily loaded, but was much the
smaller boat of the two, although much more strongly built than the
Scioto. The boats came in sight of each other when they were
about 1,200 yards apart, the Scioto being about Cross creek and the
Lomas about the head of Mingo island. The defendant was indicted
for manslaughter, under section 5344 of the Revised Statutes. The
indictment contained four counts. The first count charged that the
pilot of the John Lomas (his being the descending boat) blew one
sound of his whistle for passing, by keeping to the right, when the
boats were 900 yards apart; that the Scioto at the time this whistle
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was blown was to the left of the Lomas, on the West Virginia side of
the river; and that after said whistle 'was blown the defendant, with
out answering the whistle, steered his boat deliberately across the
river in the direction -the Lomas was going down; and when about
the middle of the river answered with two sounds of his steam-whistle
instead oLone, as he should have done;, and that by reason of this
cross-whistle, and of other acts of misconduct, negligence, and inat
tenti9l,1t9 his duties as pilot by the defendant, the boats collided, the
SciotQwa\:\ s.tj,nk~ and.thl1t by ;reason and in consequence thereof the
lives of 58 persons, whose names were given, and 25 others, whose
names wer~ unknown, were destroyed. T.his count also contained
Varioul;l6pecifi,ccharges of. misconduct on the pa:rt of the defendant,
such as being drunk, having too many people in the pilot-house, allow
il,lg women,to steer the boat, etc. The second count was like the
.fi:rl~t'~X:c~Pt that it omitted a part of the specific acts of misconduct,
,etc., contained in the first. The third count charged that the signal
for passing had not been sounded by the pilot of the John Lomas and
answered by the defendant when the ,boats arrived' at a distance
of 800 yards from each other; that when they arrived at a distance
·of800 'yal'ds'fromeach other they were likely to pass near each other;
tha,t notwiths~fLnding this. fact both pilots' failed to stop their engines',
or to change 'their course, or to do anything to prevent a collision,
but kept on in the direction of each other until the distance between
then} was a.bout 500 yards, when the pilot of the John Lomas blew
one sound of his steam·whistle for passing to the right and the de.
fendant,' the pilot of the Scioto, after some delay and without any
n'ecessitytherefor, crossed the whistle and answered with two sounds
of his whistle instead of one; and then contained the proper aver
ments,showing that the death of the persons above referred to was
caused by the ,misconduct, negligence, and inattention to his duties as
pilot by the defendant. The fourth count was general, and charged
in a gep.eral way, without any specific acts of misconduct, negligence,
and inattention to his duty as pilot by the defendant; that the collis
ion whicll was the immediate and direct cause of the death of these
persons was caused by the misconduct, negligence,and inattention
to his duties' as pilot of the defendant. The evidence as to the po
sition of the boats in the river at the time the whistle for passing to
the right by the pilot of the steamer John Lomas was blown, and
also as to the position of the Scioto in the river when the defendant
answered with two sounds of his whistle, was conflicting.

Tbe evidence for the government was that the first whistle of the
John Lomas was blown when that boat was between the island and
Mingo furnace; and that the Lomas was shaping her course towards
the Ohio shore; and that at the same time the Scioto was down
about De Vinny's warehouse, and about one third of the way out
from the West Virginia shore; that after this one whistle of the Lo
mas the Scioto shaped her course, quartering (as the witnesses called
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it) toward' the Ohio shore, and at about the tniddle of the river the
pilot of the Scioto blew his cross-whistle. On the other band. the
evidence of the defendant was that after passing around Cross-creek
bar he shaped the course of his boat to the Ohio shore, and ran up
that shore from 80 to 90 yards from it, and about 'parallel with the
shore, to the place of the collision. He admitted that he did not
stop the engines of his boat, or do anything else to prevent a collis
ion, from the time the boats came within 800 yards of each other
until he blew his cross-whistle, when they were from 350 to 400 yards
apart; and that he then for the first time stopped his engines, and
set them to backing, when he blew his cross-whistle; and that this·
was, in his best judgment, at the time, all he could do to prevent the
collision which followed.

The pilot of the Lomas was examined as a witness for the defend
ant, and testified that when the defendant sounded his two whistles
the boats were, in his opinion, about 500 yards apart, the Lomas
running down the Ohio shore and the Scioto about the middle of the
river and running quartering to the Ohio shore; and that her position
in the river was such that he supposed her pilot was determined to
run to the Ohio shore; and that for this reason he determined to give
him the Ohio shore by starting his engines to backing and thereby
get out of his way; and for that reason he answered the Scioto with
two whistles and gave her the Ohio shore, which, in his opinion, was
the best thing he could do under the circumstances; that when he set
his engines to backing he supposed that his rudder was straight in
the water, but he found, whether by his carelessness or what else, he
did not know, his rudder had changed to the Ohio shore, and the
force of the current took his wheel auf of his hand and threw the
stern of his boat towards the Ohio shore, and she ran in that position
half way to the place of the collision before he got the control of his

. wheel again, but that when he did so the collision had become inevi
table. He further testified that the blowing of the cross-whistle by
the defendant had nothing to do with his wheel getting out of his
hands. On cross-examination he testified that this cross-whistle did
have something to do with the stopping of his engines, and the at.
tempt to back his boat; and that but for those two whi,stles by the de
fendant he would not have stopped his engines, nor attempted to back
his boat, and would have had no occasion to do so; and that if the
defendant had answered with one whistle, and steered his boat ac
~or(tingly, there would have been no collision.

Several pilots were examined as experts, and all of them testified
that if the boats were running directly towards each other when they
were 500 yards apart, and that the pilot of the John Lomas, even ab
that distance, blew one whistle, jf the pilot oithe Sciota had promptly
answered with one whistle, and each boat had st€ued to the right in
actlOrdance withtbese whistles, that the collision could have been
avoided.
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W. H. H. Flick, Dist. Atty., and James H. Ferguson, Spec. Asat.
Dist. Atty., for the Government.

John A. Hutchinson and B. B. Dovener, for defendant.
JACKSON, J., (charging jury.) It must be gratifying to you that we

are at last approaching the conclusion of this protracted trial. Its
great importance, both to the country and the accused, fully justifies
the time consumed in its investigation. The defendant is indicted
nnder section 5344 of the Revised Statutes, which declares "that every
captain, engineer, pilot, or other person employed on any steam-boat
or vessel, by whose misconduct, negligence, or inattention to his duties
on such vessel, the life of any person is destroyed; and every owner,
inspector, or other public officer, through whose fraud, connivance,
misconduct, or violation of law, the life of any person is destroyed,
shall be deemed guilty of manslanghter." The indictment in this case
contains four distinct counts, setting up and charging the offense in
as many different ways. The difference in the counts consists in the
manner the offense is stated, and in describing different acts under
the statute charged as general misconduct, negligence, and inatten
tion to duty. Each count in the indictment constitutes a distinct and
separate offense; and if you find from the evidence that the allegation
as laid in anyone of the counts in the indictments are true, it will be
your duty to return a verdict of guilty, although you may find against
all of the remaining counts. It is not the practice of this court to dis
cuss the effect of evidence submitted to the jury, but to leave its con
sideration with the jury, as being more properly within the province
of its duty. It is my duty to give you the law applicable to the issue
as made up, which you are sworn to try and a true verdict to render,
under the law and the evidence.

The court is asked to tell you that in the trial of criminal cases
the jury is the judge of both the law and the fact. Such is not the
case. The court explains the law, and it is both your moral and Ie- .
gal duty to accept it as given you "unless you can say upon your
oaths that you are better judges of the law than the court." Of
course you can disregard the instructions of the court and refuse to
accept the law as given to you by it; but if you do you exercise a
purely arbitrary power, which, in the case of an acquittal, makes the
decision final, although the guilt of the party may have been fully
established. It therefore follows that a jury which desires to dis
charge its whole duty must take the law from the court and apply
it to the facts of the case it is called to pass upon. Before you
can return a verdict of guilty against the accused, under this indict
ment, you must reach the conclusion that all the material allegations
contained in some one of the counts in the indictment have been fully
proved. It is not enough to convict that there is a preponderance of
evidence against the defendant; but you must be satisfied from the
evidence, beyond a reasonable doubt, of his guilt as charged in the
indictment. This doubt must be real and SUbstantial, and not an
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imaginary or speculative doubt. It must rest upon the fact that the
evidence is insufficient, in your judgment, to justify you in returning
a verdict of guilty against the accused. If, therefore, you have such
a doubt as I have described, it will be your duty to give the accused
the benefit of it. It is manifest that when congress passed this act
that its intention was to make all officers or persons who fall within
its terms responsible for the loss of human life, when it results from
their misconduct, negligence, or inattention to their duty. The law
is humane in its provisions, and no one can question the wisdom and
policy of congress in passing and placing it upon the federal statute
books. It is the duty of the court, however unpleasant it may be,
when called upon, to enforce it, and you, gentlemen of the jury, be
ing an arm of the court in the execution of the law, if you reach the
conclusion that this defendant has violated this statute, your plain
duty is to return a verdict of guilty. You will observe, under the
statute, that it is not necessary for you to find that the defendant
was guilty of willful or intentional misconduct, negligence, or inat
tention to duty. It is sufficient if you find that he was guilty of a
violation of the statute, in the absence of any intent; and if you so
find, then a verdict of gnilty should be returned. Otherwise your
verdict should be for the accused.

In this connection it is proper that I should inform you what con
stitutes negligence. It has been well defined to be "a breach of
duty." I think, however, the better definition is that it is an omis
sion to perform some duty, or it is a violation of some rule, which is
made to govern and control one in the discharge of some duty. Ap
plying this rule of law, if you should find from the evidence that the
accused omitted to perform any duty, or that there was an absence
of proper attention, care, or skill, and the perfmmance of his duties as
pilot of the Scioto. then you must of necessity find him guilty of
negligence; and that if in consequence of such negligence the life
of any person was lost, then you must find him guilty as charged in
the indictment. Upon your retirement to your chamber the first
inquiry that should engage your attention is whether any of the per
sons named in the indictment lost his life in this collision. The
fact that a number of lives were lost at the time of the collision is
not disputed; but it is claimed by the defendant that the collision
was not the immediate cause of the losing of life of anyone of the
persons named in the indictment. You will determine this question
of fact, and ascertain whether the collision was the immediate cause
of the death of anyone of the persons named in the indictment. If
you find the fact to be as the prosecution claims it, your next inquiry
will be whether the loss of life was in any respect attributable "to
the misconduct, negligence, or inattention to duty of the accused; ':
for if it was solely due to other causes, then the defendant would be
excused. If, however, it is answered in the affirmative, you should
then ascertain whether the accused was, as charged in th~ indict-
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ment, the pilot on the Scioto, at tile wheel, st~ering and guiding
her, shortly bef0re and at the time of the collision. In considering
these questions, you shonld bear in mind the rule of law, that every
one accused of crime is presumed to be innocent until his guilt is
~stablished by proof.

I have heretofore called your attention to the rules of criminal law
applicable to this case, and it now becomes my duty to construe the
rules and regulations for the government of pilots of steamers navi
gating the rivers flowing into the Gulf of Mexico and their tributaries.
These rules are authorized by an act of congress, and were I;Ldopted
by the board of supervising inspectors, June 1, 1871, and, as amended
in 1880, were in force on the fourth day of July, 1882, when the col
lision occurred. Since their adoption they furnish the paramount
rules for pilots in guiding and steering steamers on the rivers flowing
into the Gulf of Mexico. .

Under rule 1 1 it is the duty of the descending boat, when the
steamers are approaching each other, to give the signal for passing,
indicating on which side she will·pass the ascending, boat, and when
such signal is given it is ,the duty of the ascending boat to promptly
answer and accept such signal so given. which, being done, becomes
an understanding between the pilots of the two steamers as to the
eourse each steamer will take to avoid a collision in passing. This
rule was binding on the pilots of both boats at the time the Lomas
blew her first whistle and before the collision occurred, and it was
their duty to obey it. Neither of them should have disregarded it,
unless there was at the time such imminent danger of collision that to
accept it would tend to increase that danger. It is a conceded fact
in this case that the first signal was given by the Lomas blowing one
blast of her steam-whistle, indicating that she desired to pass to the
right of the Scioto, and that the pilot of the Scioto replied with two
whistles. Under this rule it was clearly the duty of the pilot of the
Scioto to accept promptly the signal given by the Lomas, if in his
power to do so. This was his plain duty. and he had no right to dis
regard it so as to change and "cross the whistle." If he could not
accept the signal of the Lomas without immi.nent danger to his boat
from collision or otherwise, he should have stopped, and, if necessary,
backed her, and waited until he. bad arrived at an understanding
with the Lomas. Ordinary prudence demanded this much from an
officer in his position, and if he failed to do this he neglected to pur
sue the course that ordinary care and prudence would require him to
do. If you should reach the conclusion that this action of the pilot
of the Scioto, in replying with two whistles instead of one, produced
confusion between the pilots which contributed to or caused the col-

, 1 Rule 1. When steamers are approaching each other, the signal for passing
shall be one sound of the steam-whistle to keep to the right. and two sounds
of the steam-whistle to keep to the left; the signals to be made first by the
descending steamer.
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lision,there can be no escape from the corielusionthat he not only
did what he ought not to have done, but he omitted to do what he
should have done. But if the blowing of the cross-whistle did not
contribute to or cause the collision, then the act would not of itself be
negligence. But if you should find that the Scioto was in such a po
sition, without jaultof her pilot, when the· Lomas blew her first whis
tle, that it was either too dangerous or too late to accept with safety
the signal so given by the Lomas, and that a collision was so immi
nent as to be unavoidable, then you would be justified in excusing
the defendant. Under this rule this is the o1Jly excuse the defendant
can 'offer to justify his conduct. If, therefore, you find from the evi
dencethat there was no contingency such as I have just referred to,
it was his duty to accept the signalasi given to pass to the right of
the Lomas, if he could thereby avoid a collision. Otherwise he should
have resorted to all the means in his power to prevent it.

Under rule 2 1 the first clause provides, where two steamers are
likely to pass near each other, and -the proper signals have not been
made and answered by the time they have arrived at the distance of
800 yards of each other, the engines of both boats should be stopped.
Applying this rule, if you find from the evidence that the two boats
were likely to pass near each other, it was the duty of the Scioto, if
the Lomas had given no signal by the time they had arrived at that
-distance, to stop her engines and check her headway. It becomes,
then, a pertinent inquiry to ascertain whether this was done, and 'Was
the rule complied with. If it was. and stili the collision could not
-have been avoided, then, so far as this defendant was guilty of a
neglect of duty under the first clause of t,bis rule, he should be ex
cused. But if an observance of the rule on his part would have pre- .
-vented the collision, then it was his duty to comply with it, and stop
the engines of his boat until a proper understanding was had with
the Lomas as to the course each boat would pursue in passing; and
a failure to do so was a culpable neglect of duty on his 'part, which
would be inexcusable. Under the secoud clause of this rule, if the
two boats had arrived at a distance less than 800 yards from each
other,and no proper signals had been given and answered, or, if given,
not properly understood, it was the duty of the pilot of the Scioto to
stop the engines of his boat and back her until her headway was fully
checked, and not to start his boat ahead again until the proper sig
nals had been made, answered, and understood. You will perceive

. 1 Rule 2. Shoulp. steamers be likely to pass near each other, and these sig
nals should not -be made and answered by the time such boats shall have
arrived at the distance of 800 yards of each other, the engines of both boats
shall be stopped; or Should the signals be given and not properly understood
from any cause whatever, both boats shall be backed until their headway
shall be fully checked, and the engines shall not be again started ahead until
the.proper signals are made. answered, and understood. Doubts or fears of
misunderstanding signals shall be expressed by several short sounds of the
whistle in quick sllcce:>sion.
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that this clause or the rule requires the pilot to stop his boat as soon
as he arrives inside the 800 yards-the distance fixed by the rule. It
the evidence should satisfy you that this was not done, then clearly
this is a violation of the rule that was obligatory on him, and which
it was his duty to observe. It is for you to decide whether such are
the facts, and whether if the rule had then been observed in all its
parts, this collision would have been avoided by stopping the engines
of his boat and checking her headway. It was his plain duty to do
so, and a failure to do it was a culpable neglect of duty.

Under rule 4,1 if the Scioto was running close on the sbore, and
at that time the Lomas had come so near that it was possible for a
collision to ensue, then the Scioto would not have been justified in
crossing the river in front of the Lomas. This rule, of course, must
be construed with rule 1, and it is intended to prevent the descend
ing boat from requiring the ascending boat unnecessarily to cross the
river, and at the same time to inhibit her from crossing in front of
the a8cending boat. But if the jury should reach the conclusion that
when the Lomas blew one whistle she was either on a line with, or
to the left, of the Scioto, and that when she replied with two whistles
they continued the same course toward each other until the collision
occurred, then rule 4 has no application to the facts of this case.
You will, however, apply this rule to the facts, and determine whether
these boats bore such a relation to each other as this rule contem
plates.

In this case the defendant is responsible only for his own negli
gence and inattention to duty, and not for that of any other. You
are to pass upon the charges as stated in the indictment against him,
as it is a matter of no importance, so far as this trial is concerned,
whether the pilot of the Lomas was guilty or not guilty of contribut
ing to the collision. Both may be guilty, or one may be guilty and
the other innocent. And in this connection it is to be remembered
that any wrongful act of the pilot of the Lomas does !,lot justify this
defendant for neglect of duty; and the fact that the pilot of the Lo
mas accepted the cross-signal given by the pilot of the Scioto in reply
ing with two blasts, is no justification for the action of the defendant
in this case, and does not release him from the consequences of, or
justify his act in, refusing to accept the first signal given by the pilot
of the Lomas. And by this I mean that the rules did not authorize
the pilot of the Scioto to change the signal. All he could properly
do, if the signal given was one he could not accept, was to stop his
boat and use all the means in his power to avert a collision. And it
is for you to say whether he did follow the rules adopted for his guide
in !steering his boat; and whether he did all that any prudent and

1 Rule 4. When a steamer is ascending and running close on a bar or
shore, the pilot shall in no case attempt to cross the river when a descending
boat shall be so near that it would be possible for a collision to ensue there
from.
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careful pilot could have done to avert the great cala.mity that over
took his boat. If this collision was the result of misconduct, negli
gence, and inattention to duty of others then the defendant's, a.nd he
in nowise contributed to it, of course it follows that no blame for it
can attach to him. He is responsible only for his own conduct on

• this occasion, and not for the conduct of any other. You must try
him upon the charges as laid in the indictment, and find whether they
are true or false, and in your investigation you are to pass upon his
acts and ascertain for yourselves whether he did, under the rules of
navigation, and under the circumstances surrounding him from the
time the two boats came in full sight of each other, all that he could
do as a careful and prudent pilot to avoid the collision. In this case
no question of error of judgment arises, but simply questions of fact
which involve his duty, from the time the boats sighted each other
until the collision occur.ed.

.I trust that you will bring to the examination of this case that calm
and considerate reflection that a case of this importance requires. It
is important both to the country and the defendant that the facts
should be fairly and impartially considered, and the law properly
applied, that you may arrive at a just and proper conclusion, and
your action fully justified.

The jury found the defendant guilty of manslaughter in manner
and form as charged in the indictment 'against him; and the court
refused to set the verdict aside.

SWIFT v. JENKS and others.

(Circuit Court, N. D. New York. March 3,1884.)

1. PATENTS-NoN-OLAIM OF APPARENT DEVICE-ABANDONMENT.
The omission by an inventor to claim a combination or device apparent upon

the face of his patent amounts to a dedication of the nep;lected contrivance to
the uses of the public.

2. INJUNCTION-NoT TO ISSUE WHEN IT WOULD WORK INJUSTICE.
An injunction should not issue when it would work great harm to one party

without corresponding benefit to the other, at least where adequate protection
can be afforded bV other means.

Motion for Preliminary Injunction.
Duell ~ Hey, for complainant.
Ne1'i Pine, for defendants.
COXE, J. This is a motion for a preliminary injunction. The com

plainant is the inventor of an alleged improvement in lubricators
for which letters patent were issued August 28, 1883. The claims
in controversy are as follows:

v.19,no.9-41
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"(5) In combJnation with the steam-condensingduetaridita horizontal ex
tension, c, the lubricant-cup composed of metal and provided in front of the
duct-extension, c, with an ob$ervation-port, r, covered with a transparent
plate, substantially as and for the purposes set forth.

"(6) In combination with the oil-cup of a lubricator, the port, r, covered by
a glass plate, and the pipe or tube, c, having an inclined end or face, substan- •
tiallyasset forth."

Prio);' to this time, and on the second day of May, 1882, letters
patent far a. similar invention were issued to the defendants. An inter
ference ,was declared, and, after a thorough investigation, the examin.,
ers imdcommissioner concurred in deciding that the complainant
was the prior inventor. But the proceedings in the patent office de
termined more. Upon defendants' motion to dissolve the interference
the commissioner was required to .pass upon the question whether or
not the subject-matter claimed was patentable. Various references,
whi~h, a.s was urged by the defendants, a.nticipa.ted the complain
ant's, invention, were presented, and a.lthough the examiners in chief
and 'the commissioner were not in accorcl upon this question it can
not be denied that the issuing of the patent was, to the extent that
the question was there investigated, a decision in favor of the com
plainant. The proceedings in the patent office having, as between
these parties, determined,-First, that the complainant was the prior
inventor, and, second, that the subject-matter of the patent was not
void for wallt of novelty, the c<;>mplainant would be entitled, if there
Were no other'considerations~ to the injunction prayed for, there being
no dispute as to the infringement. Smith v. Halkym'd, 16 FED. REP.
414; Shuter v. Davis, ld. 564.

But the defendants again insist that the patent is void for want of
patentable novelty, and in support of this defense they produce vari
ous references not presented to the examiners. They also produce
affidavits tending to show that one Giles was the original inventor of
the patented device or combination. But the argument having the
most weight with the court is the one based upon the complainant's
prior patent of March 21, 1882. It is urged that he there fully dis
closes the subject matter of claim 5, supra. The language of the
specification is as follows:

"It is not essential that the cylinder should be wholly of glass, so long as
that portion directly opposite t)le end of the tube or pipe, E, is transparent,
to expose to view the end thereof ** ... the cylinder may be constructed
of metal, with a window or •sight I on a line opposite the tube or pipe."

The metal cylinder with the. glass observation port opposite the
end of the tube was not claimed in the March patent, and the lan
guage of Mr. Justice BRADLEY in Miller ,v. Brass Go. 104 U. S. 352,
is therefore applicable:

"But it must be remembered that the claim of a specific device or combi
nation, and an omission to claim other devices or combinations apparent on
the face of the patent, are, in law, ,t dedication to the pUblic of that which i~
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not ·daimed. It is a declaration ,that that which is not claimed 'is either not
the patentee's in.ventioll or, it his. he dedicates it to the pl./.blic."

It is argued for the complainant that the patent in suit is not for
a particnlar device but for a 'combination, and that,construed -most
favorably for the defendants, the March patent discloses but one ele
ment of that combination. This contention presents for considera.
tion a number of questions not argued upon the motion, but which
may perhaps be sufficiently suggested by an examination of Slawson
v. Grand St. R. R. 107 U. S. 649; S. C. 2 Sup. Ct. Rep. 668, and
other like authorities.

Although the papers presented on this motion have been carefully
examined it is not the purpose of the court to discuss the defenses
referred to at this time or express an opinion regarding them; they
should be disposed of only after careful consideration on final hear-·
ing. They are mentioned here simply to show that the defendants
have succeeded in raising a sufficient doubt as to the validity of the
complainant's patent to induce the court to withhold the writ asked
for provided the complainant's right can be fully protected without
resort to so positive a remedy. Where an injunction will work great
injury to one party without corresponding benefit to the other it should
not ordinarily issue, especially where adequate protection can be had
without it.

An injunction should issue unless the defendants within .l5 days
after service of a certified copy of the order entered upon this decision
shall give a bond with two or more sureties to be approved by a com
missioner of this court, conditioned to keep an account of all the lubri
cators manufactured and sold by them and to file such account duly
verified once a month in the office of the clerk of this court, and to
pay the amount of any final decree which may be awarded against
them; the penalty of the bond to be in such sum as may be agreed
on by the parties, or if they are unable to agree, as may be fixed by
the court upon proof by affidavit or otherwise of the extent of the
defendants' business.

THE FISH-WHEEL CASE.

WILLIAMS v. McCORD and others.

(Oircuit Oourt, D. Oregon. March 26, 1884.),

PATENT FOR "REVOLVING DIP-NET."
The patent issued to Thornton F. Williams on August 2, 1881.• and numbered

245,251, for an" improvement in revolving dip-nets," declared void for want of
both invention and novelty, the same having been in·vented and put into opera
tion by Samuel Wilson at the Cascades.of the Columbia in the spring of 1879.
from which machine the said Williams, in the fall of that year and the spring
of 1880, constructed his" revolving dip-net. '~-'
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Suit for Infringement of Patent, and for an account and injunction.
D. P. Kennedy and William B. Gilbert, for plaintiff.
H. B. Nichola8, for defendant.
DEADY, J. This suit was commenced on January 12,1883, and is

brought against the defendants for an account, and to recover dam
ages for the wrongful use, by them, of a certain "revolving dip-net, II

alleged to have been invented by the plaintiff, and for an injunction
to restrain them from the further use thereof. The bill alleged that
the plaintiff, being the first and original inventor of such dip-net, on
November 4, 1880, applied for letters patent thereon, which were
duly issued to him on August 2, 1881, and numbered 245,251; that
the defendants, on March 1, 1882; without the consent of the plain
tiff, constructed "a rev.olving dip-net on the south side of Bradford's
island, in the Columbia river, • • • embracing the improvement
and invention described in said letters patent," and maintained the
same "in operation during the fishing season of 1882,"-that is, from
April 1st to August lst,-to the damage of the plaintiff, $100; and still
continues to operate the same.

The defendants, answering the complaint, deny that the plaintiff is
the original inventor of the net in question, and that the same was not
ill public use when the plaintiff applied for his letters patent, and allege
that said dip-net was fully described in Harper's Monthly Magazine
for May, 1880; that Samuel Wilson, of Dallas, Iowa, invented and put
in operation, on the Columbia river, the dip-net described in the bill,
in April, 1879, long before the alleged invention of the plaintiff, and
that the plaintiff surreptitiously availed himself of said Wilson's idea
and invention, and obtained a patent for the same while the latter
was engaged in perfecting it; but that' neither said Wilson nor the
plaintiff were the first inventors of said dip-net, and that the same
had been in use in other places, by other persons, for the purpose of
catching fish, for ma,ny years before, specifying, among others, sundry
places and persons on the Catawba and Pee Dee rivers, in North Car
olina, where. it had been in use, in some instances, for more than 50
years; that on January 4, 1882, the defendant McCord, being the first
and original inventor of certain improvements in a fish wheel, made
application for letters patent thereon, which, on May 16th of the same
year, were duly issued to him and other defendants, as the assignees
of said McCord, and numbered 251,960, for an invention entitled a
"fish wheel;" that afterwards, in 1882, the defendants licensed the
"Snail Wheel Fishing Company," a corporation duly formed under
the laws of Oregon, the defendants being the officers and stockholders
thereof, to conduct such a fish wheel on the south side of Bradford's
island, and that said corporation did construct and operate such
wheel at said place during the fishing season of 1882, which is the
same machine referred to and mentioned in the bill as being an in
fringement on the plaintiff's dip-net.

It appears from the evidence that fish wheels or dipping wheels
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have been used on various rivers in North Carolina for the purpose
of taking shad and other fish that are in the habit of ascending the
same, as alleged in the answer. The wheel consisted of an axle or
shaft of four or five feet in length, resting horizontally upon two up
right posts or forked timbers planted on either side of a sluice or
chute in the river, into which were let three pairs of arms or bows
from three to eight feet long, owing to the depth of the water, and
equidistant from each other. These arms were made of tough wood,
and bent forward at the outer end like a plow-handle, and covered
with a netting of twine so as to constitute a "dipper," not unlike in
appearance, according to the language of a witness, "the top of a
falling top buggy." The wheel was turned down stream by the force
of the current striking the back of the "dippers," one of which was
always in the water, and into which the fish ascending the stream by
that chute or sluice went, and were carried upwards and backwards
over the shaft and lodged on an inclined trough made of slats placed
between the inner ends of the arms, on which they slide down into a
box or tank immediately outside of the in-shore post.

In the spring of 1879 and prior thereto, Samuel Wilson, a carpenter,
who was living at the Cascades of the Columbia, on the Washington
side, conceived the idea of taking fish by means of a wheel driven by
the current, and actually constructed one and put it in operation there
by April, 1879, but on account of the health of himself and family
he returned to Iowa in May of that year, leaving his wheel in charge
of James Parker, who took a few fish in it before the high water car
ried it away. Afterwards, on March 28, 1882, Wilson applied for a
patent on his invention of "a new and improved fishing wheel, "which
was issued to him on September 12, 1882, and numbered 264,395.
In the specification it is described as "a wheel constructed with nets
embraced in four or more sections thereof, to each of which nets an
opening is made from the periphery or near it, and from which there
is an escape passage from the center of the wheel, and at one side,
to a chute leading to a cage-net, all so arranged that the wheel, being
located in a fish-way, to be rotated by the water flowing against it, or
by another wheel attached to the shaft outside of the fish-way, the
mouths of the passages into the nets of the wheel will open R,t the
rear of the wheel to the fish ascending the stream, to be entered by
them as they attempt to pass under the wheel, whereby, as that side
of the wheel rises, the fish will be caught, carr-ied up, and shunted
out through the aforesaid side central passages into the chute, by
which they will be delivered into the trap-cage, to be taken out at
pleasure, as hereinafter more fully described." The size of the wheel
might vary from 10 to 40 feet, owing to the depth of the water; and
the one constructed was about 20 feet in diameter.

As early as the spring of 1877 the plaint'iff lived at the Cascades of
the Columbia, on the Oregon side, and was engaged in taking fish
there with the ordinary gill and dip net, and has lived there ever
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since. It is asserted in his testimony that he "conceived" the idea of
this revolving dip-net in the fall of 1878; and that he commenced to
construct it tben;but did not get the lumber in time to 'finish it for
the fishing season of 1879, and therefore abandoned it or gave it up
till the fall of that year, when he went to work on it again, and got it
into operation in time for the fishing season of 1880, and afterwards
obtained a patent for the same, as alleged in the bill. In his specifi
cation the plaintiff describes his alleged invention as "a new and use
ful improvement in revolving dip-nets," and claims "as new" therein:

(1) '''fhe box-nets, I, constructed with holes, M, at their inner ends, sub
stantially as herein shown and described, whereby the first (?) [fish or nets] are
discharged, as set forth; (2) the nets, I, secured to arms Qf shaft, E, leaving
an opening at the front, except at the inner part, for the inlet of the fish, and
at the rear an opening for their outlet, as shown and described; and (3) the
combination, with a rotary wheel having nets, I, with discharge openings,
M, near the hub, and having the inner part inclined towards said openings.
of a receptacle, J., arranged as shown and described."

But the decided weight of the evidence is that, in the fall of 1878,
the plaintiff was engaged in getting together the material and pre
paring the timbers for a fish "trap" at the Cascades, and not a wheel
or net, which he never completed, and is now falsely claiming to be
the conception or beginning of his "revolving dip-net;" and that in
the fall of 1879 he availed himself of his knowledge of Wilson's inven
tion, thinking, it may be, that he had abandoned it, and constructed
the machine for which he afterwards obtained a patent.

In the May number of Harper's Monthly for 1880 there is a wood
cut of the North Carolina wheel, (page 849,) illustrating an article,
"The Shad and the Alewife." The Wilson wheel, either as patented
by himself or the plaintiff, although in the main anticipated by the
North Carolina wheel, was, so far as appears, constructed without
any knowledge of the existence of the latter, and is an improvement
upon it in some material particulars. But the plaintiff's wheel being
a mere copy of Wilson's, with some immaterial changes in form and
material, his patent is void, both for want of invention and novelty.
Walk. Pat. §§ 23, 52. The wheel used and patented by the defend
ants is probably an improvement on Wilson's, particularly in the ar
rangement of the basket or nets, whereby the fish are discharged below
the shaft, and are less liable to be injured. But as the patent to the
plaintiff appears to be void for the reasons stated, it is not necessary
to consider that question. But I cannot refrain from adding, on be
half of the public, that I think the best disposition that could be
made of this controversy would be for the legislature to intervene in
the interest of the fish in the futnre, and prohibit the use of these
murderous machines anywhere in the waters of the state.

The bill is dismissed, with, costs.
I
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(District Oourt, N. D. Mississippi. March iiI 1884.)

64:7

1. CONTRACT TO ASSIGN PATlllNT-RIGlI'l'-I::\Pjl;CIFIC PERFORMANCE-INJUNCTION.
Where it was mutually agreed between a patentee and the inventor of an

improvement upon his device that the patentee should surrender his individual
.right, and a new patent for the ilJ,lproved device should be applied for by the

. tw,o parties jointly, held that in equity they were joint owners of the patent 88

. ·improved by the subsequent invention, and that the inventor of the improve.
mentcould restrain the patentee from using his patent, except for their joint
benefit.

2. SAME-JURISDICTION OF FEDERAL COURT.
Held,alsQ, that the controversy related to the patent-right itself, and was

within the jurisdiction of the circuit court, without respect to diversity of citi.
zenship.

In Equity•
. Lamar, Mayes & Branham, for complainant.
H. A. Barr, for defendant. .
HILL, J. This cause is submitted upon bill, answer, exhibit, a.nd

proofs, from which the following facts appear:
In 1876thedefeItdant, being the sole owner of the patent of what is known as

the Swift cott()fi press, employed complainant.as his agent to sell the right to
erect and use said cotton press, and to manufacture and put the same up in the
state of Texas. During that time complainant invented and made certain val·
uable improvements on said press, rendering it much more valuable. An agree
ment was entered into between complainant and defendant, by which it was
mutually agreed that the defendant should surrender his. individual right
under the Swift patent, and that a new patent should be, applied for, for the
same invention, with the improvement of complainant-in other words, of the
Swift invention as imprOVed by complainant; the application to be made and
the patent to be issued in the joint names of complainant and defendant;
complainant before that time having assigned the one-half interest in his said
invention to defendant.

The bill charges that defendant fraudulently represented to com
plainant that he could not use his invention without an infraction ·of
the Swift patent, and that if he used it he would charge him as a roy
alty upon each press the sum of five dollars; and to induce complain
ant to transfer to him the one-half interest in his invention, he prom
ised that the new patent named be extended for 21 years, instead of
17 years; and further charges that the defendant did not comply with
his contract by the surrender of the Swift patent, but, upon the con
trary, continuEld to manufacture and sell presses under it, to the injury
of complainant. The allegation that defendant continued to manu
facture presses under the Swift patent alone and in his own name
is denied in the answer; and denies that he has abandoned its use
since said contra<!t, but does not know whether his solicitors, as they
were authorized to do, made a formal surrender of "all rights under
the Swift patent. The proof on this point is not sufficient to over
come this denial in the answer. The contract was evidently a mutual
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one between the parties. Complainant could not rightfully make his
invention available without the benefit of that secured by the Swift pat
ent, unless he procured a 1icens~ to do so, for which he would have had
to pay a royalty such as might be demanded by defendant; and defend
ant could not rightfully avail himself of the advantages of the inven
tion and improvement made by complainant, without a license, and
such royalty by way of compensation as complainant might demand.
'1'0 obtain the benefit of the Swift invention, and to prevent its being
used in any other way than in connection with his improvement ana.
invention, was the consideration moving complainant to make the as
signment, and was a good and valid consideration upon complainant's
part; and to get the benefit of complainant's invention and improve
ment was the consideration moving defendant to agree to surrender his
individual right under the Swift patent, and was a good and valid con-

. sideration, and estopped defendant from using the invention for his in
dividual benefit, or, aside from its use, under the invention and improve
ment of complainant. The result is that the complainant is entitled
to a decree enjoining and restraining defendant from all right under
the Swift patent, or of transferring the right to make and use presses
according to that invention only in connection with and as part of
the invention of complainant, secured by the letters patent of No
vember 16, 1880: provided, however, that this court has jnrisdiction
to maintain the bill and grant the relief prayed for, or any part thereof,
which it is denied that this court has conferred upon it.

If this had been a transaction accruing after the issuance of the let
ters patent, the parties both being citizens of this state, it is clear that
this court would have no jurisdiction of the subject-matter of the suit,
but it is a question involving the property rights, so to speak, of the de
fendant in the letters patent themselves, and as between the copartners
themselves. The bill seeks to set aside the rights conferred upon de
fendant as one of th<:l partners, and to vest the entire right in com
plainant. This, it seems to me, affects the patent, and also seeks to
restrain the defendant from using in any way the rights conferred
under the Swift patent, and which, by the understanding of the par
ties, was to become, in connection with complainant's improvement
thereon, the joint property of complainant and defendant,-the rights
secured by the letters patent issued by the government November 16,
1880,-and is essentially different from rights growing out of contracts
between the patentees and third parties.

I am of opinion that this conrt has jurisdiction to determine the
question as to the right of the parties to the rights and benefits con
ferred by the patent issued to them by the government, and enforce
their rights by a proper decree. I am further of opinion that the
complainant and defendant are in equity the joint <1wners of the Swift
patent, or the rights secured under it as improved by the inven
tion of complainant, and that the complainant has a right to have
defendant, and all persons claiming under or through him, tlnjoined
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lind restrained from making or using cotton or hay presses as in·
vented and made, and secured by the letters patent known as the
Swift invention and patent, except as in connection with complain
ant's improvement, and under tho rights conferred under the patent
last, issued. A decree will be entered accordingly, and that each party
pay one·half the costs of this cause.

MA.TTHEWS and others v. GREEN.1.

ICircuit Court. E. D. Penn8ylvania. February 11, 1884.)

PATENT-LtcENSE-8ALE OF, TO SATISFY JUDGMENT DEBT.
A license to use a patented invention may, by a bill in equity, be subjected

to sale for the payment of a judgment debt.

Hearing on Bill, Answer, and Proofs.
This was a bill in equity by John Matthews and others, citizens of

New York, against Robert M. Green, a citizen of Pennsylvania, set
ting forth that by an agreement under seal, dated the thirteenth of
February, 1874, complainants, in consideration of one dollar, granted
to defendant the exclusive right to use Matthews, patent steel foun
tains for aerated beverages, patent dated June 25, 1872, No. 182,411,
and "Mathews' patent wagons for transporting soda-water fountains,"
patent dated April 9, 1872, No. 125,592, for the term of the patents,
within the city of Philadelphia, provided that defendant should pur
chase from complain'ant within four years a number of fountains,
equal to one for each 500 inhabitants of the territory; and the defend
ant agreed to purchase from complainant all the fountains he might
need in his business, and not to sell or dispose of the fountains to go
outside of the territory without the written consent of the owner of
the territory in which he might desire to send them, nor to continue
to use the same, except within the territory granted after notice given
by complainants. In pursuance of this agreement,a large number
of fountains, to the value of about $24,000, were furnished to defend
ant, and for a balance of the price he gave certain promissory notes,
upon which the complainants had obtained judgments, in the court
of common pleas of Philadelphia, for $4,709.99, $1,117.17, and
$1,203.16, respectively, and upon the first judgment a writ of fieri
facias had been returned, "no goods." That the defendant had neg
lected and refused to perform the covenants of said agreement by
"ailing to pay the notes, and by using the fountains without the lim
Ita of Philadelphia, after notice. It was provided in the agreement
that, upon the failure of the defendant to perform the covenants, the

lReported by Albert B. Guilbert, Esq., of the Philadelphia bar.
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complainants, at their. option, and they being the judges thereof,
might cancel the same. The bill prayed an injunction restraining
the further use of the patents; that the agreement should be delivered
up and canceled; or, in the alternative, that the license 01' right (if
any there be) of the defendant in the patents be ordered to be sold by
the decree of the court, to satisfy, so far as may be, the complain
ants' judgments, and an account of the profits realized by the use of
fountains outside of Philadelphia. 1'be defendant claimed that he
had sustained damage by reason of defects in the fountains, and by
the failure of the complainants to protect him from an interference
by parties manufacturing similar fountains, and contended that the
written contract had been modified by an understanding that in cer
tain cases he should have the right to use the fountains without the
limits of Philadelphia. It appeared that the defense of defects in the
fountains had been made by the defendant in the actions upon the
above-mentioned promissory notes, and that in one case the jury had
rendered a verdict for $1,000 less than the claim of the plaintiffs,
and in the remaining two cases the jury had rendered verdicts for the
full ~mounts of the notes. The defense of failure to protect from in
fringement by other manufacturerawasalso set up as a defense in
these suits. Whether, however, ltny evidence was given under it,
or whether it entered into the coopl1tation of. damages, was a ques
tion in dispute. It also appeared that in 1879 complainants made
oath to the invalidity of their patent for fountains, and surrendered
it for the purpose of obtaining a reissue.

Wayne McVeagh, (with whom was G.1'. Bispham,) for complainants.
The matters of defense have passed in rem judicatam. The defend

ant's right was to use, not to make and sell, and not being a grant of
an entire interest, was a mere license. Gayler v. Wilder, 10 How.
494; Hayward v. Andrews, 106 U. S. 673; S. C. 1 Sup. Ct. Rep.
544; Walk. Pat. ,216. A patent-right may be taken in execution by
bill in equity. Age1' v. .l'VIurrall) 105U. S. 126. A license may be
equitably conveyed. Wilson v. Stolley, 4 McLean, 27,5.

Fmnk P. Prichard, (with whom was John G. Johnson,) for defend-
ant. ,

Complainants are not entitled ~o an injunction to restrain a pur
chaser from using purchased maqhines because he has failed to pay
.a balance of .the price; nor are they entitled to an injunction re
straining the use of the machines outside of Philadelphia since the
remedy provided by the agreflment for that use was the forfeiture of
respondent's exclusive right withintp.e t<;lrritory. Complainants have
shown no such irreparable damage as entitles them to the aid of a
court of equity. ,

BUTLER, J. We see no serious oqjectiont() granting the relief
asked for by the third prayer, of the bill-that the license held by the
respondent be sold towards satisfying the complainants' judgments.
The paper of February 13, 1874, executeJ by the parties, was in-
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tended to and does control and regulate the use of all the "founA

tains" obtained. It is, in effect, a license conferring on the respond.
ent a right to use the fountains in the city, of Philadelphia, to the
exclusion of all other persons. The compensation or price named,
and to be paid, waJ the consideration for the fountains, and the use,
thus limited. The respondent having failed to pay the judgments
recovered, for money due, under this contract, it is just that the
license should be subjected to sale for this purpose.

The questions arising out of the first and second prayers need not
be discussed. It is sufficient to say that the relief just indicated is
all the complainants should have on the bill. '

A decree may be prepared acoordingly. I

'£Hl!1 ASHLAND.1

(OirCttit Court, E. D. Louisiana. February 12, 1884.)

1. SALVAGE.
Salv8!{e refused in case where the facts showed that libelants should have

had some kl10wledge of how the vessel got adrift, with her chains and ropc;>s
missing, she having been shown to hllvebeen securely fastened a short time
before. '

2. COSTS.
Where both parties have unnecessarily encumbered the record, no costs will

be allowed.

Admiralty Appeal.
R. King Gutl.er, for libelants.
A. G. Brice, Joseph P. Hornor, and F. W. Baker, for claimants.
PARDEE, J. The Ashland was undoubt~dly cast adrift from the

landing where she was tied by some person or persons, for unlawful
purposes. If shl'l was loosed from the shore the ropes and chains
with which she was tied would have remained fastened to her, and
been dragged along after her in her oourse down the river. .If she
was loosed from her deck or from aboard, the ropes and chains would
have remained fast to the posts ashore. If she was loosed by cast
ing off both ashore and aboard, the chaios, at least, would have re
mained to show the fact. The shore showed signs of the ropes and
chains having been dragged out as the boat went down stream,
and neither ropes and chains were found attached to the mooring
posts. The conclusion is irresistible that she was cast adrift by let
ting go the shore end of the ropes and ohains with which she was
moored, and that she dragged the ropes and ohains out a.fter her.
The libelants say that they stood on the levee about one and one-half

1 Reported by Juseph P. Hornor, Esq.• of the Ncw Orleans bar.
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squares .above where the Ashland was tied, and saw a light out in the
river which looked like a barge afloat, and which they boarded and
found to be the Ashland. From where they say they stood it was
impossible for them to have seen the Ashland "out in the river," for
they stood directly above where she was tied and from where she was
cast adrift, without she was pulled out into the river. Unless she
was pulled out, she would, of necessity, go down with the current,
drifting directly away from libelants and not getting out into the river
until a long distance further down stream; and it seems this was the
fact, for when she passed the coal-yard, four squares below, she was
from 100 to 150 feet out from the bank. From these facts it is safe
to say that libelants boarded the Ashland either at or very near her
landing. They should have found the ropes and chains attached and
dragging after. They found nothing of the kind, except a piece of
rope.

Taking the aforesaid facts into consideration, with the evidence of
libelant Fisher, corroborat.ed by libelant Deibel, and by Stubbs, De
fuer, and Merchant, tQ this effect, "I was standing on the levee at
Burdette street. Mr. Deibel and myself were together, and we started
np the street, and stopped at Schilling's box factory, and Stubbs, De
fuel', and Merchant came along, and so I then saw a light out in the
river, and I said, ' Dori't that look like a boat going down the river?'
and. they all said 'Yes, it does;' and then Deibel said, 'There is no harm.
in going to see,·' and then Deibel and Fisher went to Deibel's boat, al
ready prepared with a 550-foot line,-it would appear that some ex
platiationshould be given of the means by which the Ashland got
adrift, with her chains and ropes missing, before salvage should be
awarded libelants, who, under the circumstances, should have had
some knowledge of the matter.

This unfavorable view of libelants' demand for salvage, derived
entirely from undisputed facts and circumstances in the case, renders
it unnecessary for me to review and analyze the great mass of" con
flicting evidence brought up in the transcript. And it is a relief to
me to escape this task, for, after a thorough examination and consid
eration of it all, I am unable to sayan which side the truth li~s. It
is inexplicable to me that so much evidently manufactured evidence
s.hould be brought forward in such an originally trifling case. And
it is not confined to one side; for, while the claimants have offered
some ridiculously gotten-up stories as to a conspiracy on the part of
libelants to cast the Ashland adrift, the libelants have not hesitated
to swear away the reputation for truth of some highly respected and
disinterested pa~ties, personally known to me for years as men of fair
reputation for honesty and veracity.. And then the re~ordshows all
the details at length of a disgraceful transaction between Fisher, one
of the libelants, and the agent of claimants, in regard to paying
money for evidence, of which it is impossible to say from the evi
dence whether it was honest on either side. If Fisher was acting
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honestly in this transaction, then the inference is strong that he was
implicated in casting the Ashland adrift. That claimants' agent was

. acting honestly in the transaction can only be found at the expense
of his intelligence. Swindling on the one side, and attempted suborn
ation of perjury on the other, seems to be the most apparent con.
clusion from the showing made in the record. In the argument each
side charged the other with the blame in incumbering the record with
so much immaterial matter, so largely increasing costs in the case.
Apparently the charge is correct, and on that account I deem it proper
to divide the costs.

A decree will be entered in the case dismissing the libel, neither
party recovering costs in the district court, but each party paying his
own; the costs of this court, including cost of transcript, to be di~

vided, each party to pay one-half•

..

THE PRINZ GEORG.1

(District Oourt, E. D. Louisiana. February, 1884.)

1. JOINDER OF PARTIES.
Where a thing is defendant, and several persons are asserting rights in it,

distinct, but before the same trihunal, the proceedings are, for certain purposes,
neeessarily to be considered together j i. e., whenever it is necessary to rank the
claims or to proportion the proceeds. .

2. SAME.
When the claims rest upon a charge of a voluntary withholding of provisions,

etc., the cases necessarily involve a common question, viz., whether an ade
quate supply of provisions was originally laden on board. The.case is therefore
analogous to cases of salvage or collision, in this respect, and. for this reason
the joinder would be permissible.

3. SAME. .
The joinder is allowed even in cases which are in their origin distinct, and

have no connection, save that they" are asserted against a common res.

In Admiralty. An exception.
Richard De Gray and R. King Outler, for libelants.
E. W. Huntington, H. L. Dufour, Geo. H. Braughn, ChaB. F. Buck.

Max Dinklespeil, and Emmet D. Oraig, for claimants.
BILLINGS, J. This cause has been heard on an exception of a mis

joinder of parties. The numerous libelants were steerage passen
gers on the libeled vessel on a voyage from Palermo to the port of
NE}W Orleans, and have joined in the suit to recover the penalty
against the vessel established by the act of August 2, 1884, entitled
"An act to ~egulate the carriage of passengers by sea," (22 St. at
Large, 186,) as well as for the recovery of further damages. The suit
is a proceeding in rem, and the numerous libelants assert distinct

1 Reported by Joseph P. Hornor, Esq., of the New Orleans bar.
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claims,en;ch fiJr himself•. Can such claims be joined in one suit? I
think, upon principle as well as authority, the question must be an
swered in the a,ffirmQtive. Where a thing is defendant and several.
persons are !1sserting rights in it, distinct, but before the same tribu
nal, the proceedings are, for certain purposes, necessarily to be con
,sidered together;i. e., whenever it is necessary to rank the claims or
~o proportion the proceeds. This would happen whenever the pro
.ceedsshould be insufPcient to pay all the claims in full. Again, when,
as in this case, the claims rest upon a charge of a voluntary withhold
ing of provisions, etc., the cases necessarily involve a common ques
tion, viz., whether an adequate supply of provisions was originally
laden on board, The case is therefore analogous to cases of salvage or
J~9l1isio;n in this respect, and for this reason the joi;nder would be per
missible. But I think the joinder is allowed even in cases which are
in their origin distinct, and have no connection save that they are
asserted against a common res. When there is a suit in rem, it is a
prerequisite of jurisdiction that there should be a warrant and a seiz
ure. In these cases there must be either the expens~ of 60 seizures,
'or there must be a joinder that one. seizure may arrest for all the
claims. 'l'herefore the joinder is allowed. The difficulties of an
swering and defending are not enhanced, and the expense is reduced.
It is for this reason, also, that the statute permits that suits sepa
ratelycommenced may be consolidated by the court when they are

·"of.a like nature or relative to the same question." 3 St 21; Rev.
St. § 921..

Judge WARE, speaking of unconnected claims of material~men, thus
If!;ys down the rule:

"Being'maritime liens, there is no doubt that they may be enforced by pro
.cess in the admiralty, where all may join and have their rights settled in a
'single suit:, orfuay intervene for their own interest, after a libel has been
filed, and have the whole matter disposed of in or under oneproceediug, or
one atta~hm~~t, instead of having as many suits as there are creditors." The
Hull of a New Ship, Davies, (2 Ware;) 203, 205. See, also, Judge BETT'S
opinion in The Childe Harold, where the same rule was followed, Ole. 275.

The objection is not that the cause of each libelant is not distinctly
and issuably stated, but that they are all stated in one pleading, and
,are in their nature separate .causes of act~on accruing to distinct per
sons. In other suits the ruling might be very different, but in a pro
ceeding ill rem, in the admiralty,.this is not irregular or unauthorized,
and th.e exception must be overruled.
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(Di8frict Court, E. D. Loui8iana. February,IB84.)

AME~DMENTS TO PLEADI~Gs-ADMIRALTYRULE No. 24.
Admiralty rule No. 24 is notan arbitrary rule. It does not ,mean that in

every case counts presenting new causes of action niay, under all circumstanclls,
pe added; but leaves the matter to the discretion of the court, the rule being
merely permissive, and the discretion to be exercised upon principles of justice
toward the defendant. " Amendments are always limited by dUll consideration
of the rights of the opposite party, and whllre, by the amendment, hew:ould be
prejudiced, it is not allowed."

In Admiralty. An exception to amended libel.
Richard De Gray, for libelant.
Charles B. Singleton, R. H. Browne, andB. F. Choate, for claimant.
BILLINGS, J. The vessel had been seized under the libel .and re-

leased on a stipulation when the amended libel was filed. The orig
inal libel was for wages as engineer on a voy-:tge from Cincinnati to
the port of New Orleans. The amended libel seeks to recover for
wages commencing at the time when the voyage is asserted in the
original libel to have begun, and at the same rate, namely, at the rate
of $125 per month, for employment down to December 5th;.under a
contract whereby libelant agreed to devote his time, and did devote
his time, first, to an attempt to purchase for the party, who'subse.
quently owned and now owns the Carozal, and later to the Stip~rill.

tendence of the building, for the present owner, the said Carozal.'· The
further allegations in the amended libel· are tha~'after December 5th
the libelant was employed as eng~neer, making, the trip from Cinein
n.ati to New Orleans. The fact .that the property has been released
on bail would not preclude a proper amendment of the libel; the prin
ciple being that the person bailing property is considered. as holding
it subject to all legal dispositions by the court. The Harmony,
1 Gall. 123, 125; Rex v. Holland, 4 Term R. 457,458; and Dunlap,
Adm. Pro (marginal paging,) 214; Newell V. Norton, 3 Wall. 266.
The question, then, is to Le determined by the general rules control·
ling amendments in pleading in admiralty. The cause of action is
clearly a new one, distinct from tbat set out in the original libel. The
weight of authority is that new counts in revenue and instance causes
may be added, but only under particular circumstanclls. Sackett v.
Thompson, 2 Johns. 206; The Harmony, 1 Gall. 124. In Petre v.
Graft, 4 East, 433, the court allowed the amendment on the ground
that the amendment was of such a nature that the plaintiff could
not thereby introduce any new fact in proof not originally within his
<lontemplation; and in Newell V. Nm·ton, supra, the court sanctioned
the allowance of the amendment because it neither increased nor
diminished the liability of the sureties upon the bond. I do not un-

lReported by Joseph P. Hornol', Esq., of the New Orleans bar.
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derstand that the court meant liability in amount, but liability intrin
sically. For, though the amount of this liability might not be in
creased, the substitution of another ground of recovery would sub
stantially vary it.

There is another circumstance which should be considered. The
original libel is for mariner's wages solely, and in. such class of suits the
libelant is dispensed with giving a stipulation with surety for costs.
In the libel as amended the cause of action, if it be within the admi
ralty jurisdiction, presents such a cause of action as would require the
actor to give surety for costs. To allow such amendment would be
to allow a complaining party to derive an advantage by the amend
ment which he could not have had in an original suit. Admiralty
rule 24, prescribed by the supreme court, is not an arbitrary rule. It
does not mean that in every case counts presenting new causes of ac
tion may under all circumstances be added, but leaves the matter to
the discretion of the court, the rule being merely permissive, and the
discretion to be exercised upon principles of justice towards the de
fendant.The meaning was not to abrogate or qualify the universal
rule of pleading, as stated by Stephen in his work on Pleading, at page
75, that "amendments are, however, always limited by due considera
tion of the rights of the opposite party; and where, by the amendment
he would be prejudiced, it is not allowed." In the system of plead
ing in the admiralty, the rules of the common-law courts, so far as they
are technical, are relaxed, but, so far as they are founded upon jus
tice betwe-en the parties, are unabated.

Considering the case with reference to both the claimant and sure
ties, I am of the opinion that the exception should be maintained,
and the amended libel is accordingly dismissed.
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HULL v. DILLS.

(Oircuit Oourt, D. Indiana. February 26, 1884.)
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JURISDICTION OF UNITED STATES COVRTB-How AFFECTED BY STNrE LAWS.
A lJill of complaint having been filed by a ward a~ainst his guardian in the

United States circuit court for Indiana, it was contended by the defense that,
according to the laws of Indiana, in matters of probate, relief could be granted
only by the courts in which the proceedings were had, and that these could not
be made subject to any coI.ateral proceedmgs. Held, that the equity courts of
the United I:::ltlltes are not aftected by the restrictions laid by the several statea
upon their own eqUity courts.

On Demurrer to Bill.
Sullivanci: Jones, W. L. Penfield, and E. Callahan, for complainant.
Coombs, Bell cf Morris, for defendant.
WOODS, J. The bill, stated generally, charges that the defendant was

appointed guardian of the complainant by the probate court of De Kalb
county, Indiana; and that, as such guardian, he wrongfully and fraudu
lently sold real estate of the complainant for less than its value, and
afterwards, in like manner, procured an order of the court for the invest
ment of the proceeds of the sale in other lands, owned by the defend
ant, at and for a !:lum greatly exceeding the value of the land, and
thereupon conveyed the land to the plaintiff, and procured the ap
proval of the court to the conveyance, by concealing from the court
the fact that the land belonged the guardian himself; that the guard
ian had made false and fraudulent reports, and had been guilty of
other official delinquencies specified, (but which need not be particu
larized here;) and that in October, 1878, the defendant filed with the
court his resignation as guardian, concerning which the entry of rec
ord made at the time is of the tenor following, to-wit: "Which res
ignation is accepted." That plaintiff became of lawful age in De
cember, 1882, and on the next day after attaining his majority,
executed and tendered to the defendant a reconveyance by quitclaim
deed of said land, and demanded an accounting of Baid guardianship,
all of which th~ defendant refused. The prayer of the bill is "to have
the said record and proceedings examined in this court and cor
rected or revised; annulled, canceled, and set aside;" that the order
authorizing such sale may be reviewed and wholly reversed; and that
the plaintiff be restored to his rights as if the sale had not been made;
and, if this cannot be done, "that an account may be taken of the
matters and things charged," etc.; and for general relief.

The objections made to the bill is that it shows a case wherein re
lief should be sought, and can be granted, only in the circuit court of
De Kalb county, Indiana,-the court which is clothed with probate
powers, and in which the proceedings complained of were had. ·In
support of this view, counsel for the defendant insist, and the fact
cannot be denied, that the supreme court of Indiana has repeatealy

v.19,no.10-42
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decided that the orders of the probate courts, whether final or inter.
locutory, are binding untiL set aside; that they cannot be attacked
collaterally; and that they can be set aside or corrected only in the
particular court' which made them; that a bill in equity is a collat·
eral attack, and cannot be maintained in any other court. Among
the cases cited are Sp(luldingv. Baldwin, 31 Ind. 376; Barnes v. Bart
lett, 47 Ind. 98; Holland v. State ex rel. 48 Ind. 391; Sanders v.
Loy, 61 Ind. 298; Parsons v. Milford, 67 Ind.. 489; Briscoe v. .lohn
son, 73 Ind. 573; Candy v. llanmore, 76 Ind. 125; Jennison v. Hap
good, 7 Pick. 1; Paine v. Stone, 10 Pick. 75; Negley v. Gard, 20
Ohio, 310; Goodrich v. Thompson, 4 Day, 215; State v. Rolland, 23
Mo. 95; Short v. Johnson, 25 Ill. 489; Iverson v. Loberg, 26 Ill. 180;
Freem. Judgm. §§ 31Ua, 608.

Counsel for the complainant, on the contrary, contend that, not
withstanding the statutes which confer probate jurisdiction upon par
ticular courts, comts of equity continue to have jurisdiction in such
cases, and consequently that an original bill of review may be main
tained in any court of general equity powers, state or national, which
can obtain jurisdiction of the parties; and cite Bond v. Lockwood, 33
Ill. 212: Wickizer v. Cook, 85 Ill. 68: Fogarty v. Ream, 100 Ill. 366:
Jones & C. Pro p. 270, § 6; Rorer, J ud. Sales, p. 125, § 317; 2
Story, Eq. § 133£1.

Whatever may be the rule in and in respect to the state courts,
the jurisdiction of the federal courts, in such cases, if the parties be
citizens of different states, seems to have been distinctly declared
and upheld. In Payne v. Hook, 7 Wall. 425, a case wherein the bill
songht "to open the settlements with the probate court as fraudu
lent, and to cancel the receipt and transfer from the complainant
to the administrator because obtained by false representations," the
proposition was advanced "that It federal court of chancery sitting
in Missouri will not enforce demands against- an administrator or
executor, if the state court, having general chancery powers, could
not enforce similar demands." In response to this, the supreme
court, by DAVIS, J., says: "If this position could be maintained, an
important part of the jurisdiction conferred on the federal courts by
the constitution and laws of congress would be abrogated. But this
objection to the jurisdiction of the federal tribunals has been here
tofore presented to this court and overruled."

"We have repeatedly held 'that the jurisdiction of the courts of the
United States cannot be impaired by the laws of the states, which pre~

scribe the modes of redress in their.courts,or which regulate the dis,
tribution of their judicial power.' If legal remedies are sometimes.
modified to suit the changes in the laws of the states, and the practice
of their courts, it is not so with equitable. The equity jurisdiction
conferred on the federal courts is the same that the high court of
chancery in Englnndpossesses :is subject to neither limitation nor re
straint by state legislation: and is uniform throughout the different



CARTER. 'V. CITY OF NEW ORLEANS. 65l)

states of the Union. Hydev. Stone, 20 How. 175; Union Bank v.
Jolly's Adm'rs, 18 How. 508; Suydam v. Broadnax, 14 Pet. 67." See.
also, Piske v. Hills, 11 Biss. 294; S. C. 12 FED. REP. 872 i Oornett
v. Williams, 20 Wall. 249.

This bill shows that the complainant is a citizen and resident of
Illinois', and the respondent of Indiana, and, except in the r~spect al
ready considered, its sufficiency has not been questioned. The de
murrer is therefore overruled.

CARTER v. CITY OF NEW ORLEANS.1

(Circuit Court, E. D. Louisiana: February, 1884.)

1. INTERVENTIONS m EQUITY CASES.
Third persons may be permitted to intervene for their rights in equity cases,

if those rights are to be affected, and if at the hllaring the court would be com
pelled to notice their ahsence, and order the case to stand over until they were
brought in, or their rights were protected. 1 Daniell, Ch. 287, note 2; Story,
Eq. PI, § 220.

2. lNJUNcTIOy-TnuST FUND.
A Cl'editor of a trust fund is not entitled to an absolute injunction restraining

the trustee from paying over any part of the fund, absolutely, but only frum
making any payment until the complaining creditor is paid.

On Motion of Intervenors to Quash Inj unction, and on motion of
complainant to strike out the interventions.

Tho'1na8 J. Semmes, J. O. Payne, and OharlesOarroll, for complain-
ant.

Joseph P. Hornor and Francis W. Baker, for intervenors.
Oharles F. Buck, City Atty., for defendant.
PARDEE, J. This is a suit by a creditor to secure payment from

an alleged trust fund, in preference to other creditors, over whom
priority is claimed. The fund is not enough to pay all the claims.
The intervenors are some of the other creditors, over whom priority
is claimed. If their rights are to be affected they are necessary par
ties. At the hearing, if their rights would be lost by a decree, the
court would be compelled to notice their absence, and order the case
to stand over until they were brought in, or their rights were pro
tected. 1 Daniell, Ch. 287, note 2; Story, Eq. PI. § 220. As they
are here of their own motion, and as no decree can be rendered with
out them, and as the court can compel the complainant to bring them
in, I see no impropriety in permitting the interventions to remain.
The motion to strike off the interventions is therefore denied.

The injunction pendente is warranted by the allegations of the bill,
but it apparently goes further than is necessary to protect complain-

1 Repol'tedby .Toseph P. Hornor,Eeq., of the New Orleans bar.
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ant's rights. If he is paid in full, his interest ceases, and he cannot
complain. The injunction will, therefore, be modified so as only to
restrain the defendants from paying other claims out of the fund in
question until the complainant is paid the amount of his demands, and
this modification will be effected by inserting in the injunction, as set
forth· in the transcript, page 36, in the tenth line from the bottom,
after the word to until," and before the word "ordinances," the words
"the demands of the complainant arising under."

Solicitor for defendant will see that the proper order is taken.

WESTERN UNION TEL. Co. v. BALTIMORE & O. TEL. Co. and others.

lOircuit Oourt S. D. New York. March 28,1884.)

lhu,ROAD IS A POST-ROAD, AND AS SUCH A.MENABLE TO A.CT OF CONGRESS, JULY
24, 1866.

A railroad is, under the statutes of the United I:;tates, a post-road, and ac
cordingly the act of congress of July 24, 1866, giving to all telegraph com
panies alike the right to construct, maintain, and operate lines along all post
roads of the United States, is paramount over any agreement made by a railroad
company securing to a telegraph company the sole use of ita line of road for
its wires.

In Equity.
Wager Swayne and Burton N. Harrison, for Western Union Tel. Co.
Dorsheimer, Bacon 0; Steele, for Baltimore & O. Tel. Co. and Nat.

Tel. Co. .
P. B. McLennan, for N. Y., W. S. & B. Ry.
WALLACE, J. The complainant moves for a preliminary injunction

to restrain the two telegraph companies defendants from erecting
and operating the telegraph line upon the land of the defendant rail
way company, and to enjoin the railway company from permitting
either of the defendant telegraph companies to use its right of way
for such purpose, and from violating any of the provisions of an
agreement entered into between the complainants and the Jersey City
& Albany Railway Company on the seventh day of January, 1880.

The facts are these: On the seventh day of January, 1880, the
complainant entered into a written agreement with the, Jersey City &
Albany Railway Company, which, among other things, contained the
following clause:

"The railway company, liIO far as it legally may, hereby grants and agrees
to assure to the telegr~phcompany an exclusive right of way on and along the
line and lands of the railway company, and on any extension or branches
thereof, for the construction and use of lines of poles and wires for commer
cial or pUblic uses .or business, with the right to put up from time to time
such additional wires, or lines of poles and wires, as the telegraph company
may deem expedient; and the said railway further agrees * * * that it
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will not furnish for any competing line any facilities or assistance that it may
lawfully withhold."

. At the time this agreement was entered into, the Jersey City & Al
bany Railway Company was constructing a line of railroad from a
point on or near the Hudson river, in the county of Hudson, in the
state of New Jersey, and thence northerly to a point at or near Fort
Montgomery, on the Hudson river, those points being the termini of
its route, as provided in its articles of association. It appears by the
affidavits that the complainant constructed a telegraph line of about
26 miles in length, along the right of way of the railroad company,
between Richfield Junction, New Jersey, and Haverstraw, New York,
which WJ18 carried into and connected with the several stations of the
railway; which line was operated by the complainant under its con
tract with the Jersey City & Albany Railway Company. In March.
1880, the North River Railway was incorporated and organized, and
in May, 1881; the Jersey City & Albany Railway Company consol
idated with this corporation. In February, 1880, the defendant the
New York, West Shore & Bliffalo 'Railway Company was incorporated
and organized, and in June following consolidated with the North
River Railway Company, and by the agreement of consolidation suc
ceeded to and assumed all the obligations of the Jersey City & AI..
bany Railway Company to the complainant. The bill alleges tha.t
the defendant railway company is now seeking to disaffirm and vio
late the obligations of the contract of January 7. 1880, and is allo>y
ingand assisting the defendant telegraph companies to construct and
operate over its right of way a line of telegraph to be operated in
competition with any line which may be constructed by the complain
ant, and that the defendant telegraph companies are proceeding to
construct and erect their competing line upon the lands of the rail
way company without the consent of the complainant, and withont
acquiring any right of way by condemnation and compensation to
the complainants therefor.

It is claimed on the part of the complainant that along certain por
tions of the lands of t~e railway company, owing to the physical char
acteristics of the route, there is not sufficient room for more telegraph
lines than are or may be necessary for the convenient operations of
the complainant's business. The proofs do not sustain this contention.

Without considering the question whether the railway of the New
York, West Shore & BuffaloOotnpany is an extension of the Jersey
City & Albany Railway Compan'J.the case may be disposed, of upon
other grounds. If it was the purpose of the agreement to enable the
complainant to exclude all oLher telegraph companies from acquiring
a right, of way for constructing and' operating their lines over the lands
of the railway company, the' agreement was void as against public
policy, and· in contravention of the act of congress of Jnly 24, '1866.
'rhat act authorized any telegraph company then organized, or there
after to be organizedl unde-r the laws of any state of the Union, .to
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construct, maintain, and operate lines of telegraph over and along
any post-road of the United States. The railroad here, and all rail.
roads in the United States, are such post-roads; the act of congress
applies to them, and its provisions are operative and supreme as a
legitimate regulation. of commercial intercourse among the states.
This was decided by the supreme court in Pensacola Tel. 00. v. West.
ern Union Tel. 00. 96 U. S. 1. It was not held in that case that a
.telegraph company could acquire a right of way over a railroad with
out the consent of the owner of the railroad, Or even that the act
gave to telegraph companies the power to acquire such a right of way
by compulsory proceedings, upon due compensation to the owner; and
the contrary was plainly intimated. But the act was considered and
elLpounded as intended, and effectual, to deny to anyone telegraph
complliny the power to acquire any such easement in the lands of a
railroad for telegraphic facilities as would exclude other companies
from obtaining like privileges, and as a declaration by congress of a
policy in the interests of the public and of the government which
W8is.reasonable and lawful. Since that decision it has been adjudged
in two cases in the circuit courts of the United States that a railroad
company cannot grant to a telegraph company the exclusive right to
establish a line over its right of way. Western Union Tel. 00. v.
American Union Tel. 00. 9 Biss. 72; Western Union Tel. 00. v. Bur
lington et S. Ry. 00. 11 FED. REP. 1. See, also, Western Union Tel.
00. v. American Union Tel. 00. 65 Ga. 160. Whether an agreement
of this kind would not be void as intended to strangle competition,
and therefore as being in restraint of trade and obuoxious to public
policy, irrespective of the act of congress, is a question which it is not
necessary to discuss; it suffices that such an agreement is void be·
cause contrary to the policy declared by conRress.

The agreement here ia to be interpreted so as, if possible, to give
it some efficacy and validity. Its language is carefnlly chosen so as
to permit it to be thus interpreted. The railway company assumes
to grant only "so far as it legally may." Were it not for this quali
fication the grant would be void. The complainant can take nothing
by the agreement beyond such an easement as is necessary for its
legitimate use in constructing and operating its lines. To this ex
tent it could acquire the exclusive right. It could not acquire the
right to dictate to other telegraph companies upon what terms they
may be permitted to construct and operate competing lines. Nor
could the railway company put it out of its own power to permit any
telegraph company to enjoy the privileges given by the act of con
gress, by a cession of that power to the complainant. This would be
as obnoxious to the spirit and meaning of the statute as a grant ex
cluding other telegraph companies from the lands of the railway. It
would be doing indirectly what cannot be done directly. It would
lodge the power with a.favored company to 'impose such onerous terms
,upon o.ther companies as to preclnde competition.



BRASSEY V. NEW YORK &N. E. R. CO.

If itwere impracticable for. the defendant telegraph companies to
construct their lines upon the lands of the railroad without invad
ing the complainant's easement by using its poles or otherwise, they
would be obliged to obtain the consent of the cOn:tplainant, or resort
to such proceedings as are authorized by the la:ws of the state under
the power of eminent domain. Such is not the case exhibited by the
record, and the railway company consents. As to these defendants,
therefore, the motion for an injunction is denied.

The complainant alleges that the railway company has removed
some of the old line of poles and wires erected by the complainant
between Richfield Junction and Haverstraw, with the intention of
preventing complainant from operating its line. This is denied by
the railway company. Sufficient appears, however, to indicate that
the railroad company is hostile to the complainant and in sympathy
with the defendant telegraph companies, and, in view of all the cir
cumstances, it is deemedreasopable that the complainant be protected
during the pendency of· the suit in its possession of the line it has
actually constructed. To this extent an injunction will be granted as
against the railway company.

The agreement between the complainant and the predecessor of the
present railway company cQntains various stipulations for the benefit
of the complainant, which the complainant insists the railway com·
pany proposes to violate, and should be enjoined from violating. One
of these stipulations is that the railway company shall furnish office·
room, light, and fuel, free of charge, to the complainant whenever the
complainlJ,nt elects to establish an office at a station of the railway
company. As to all these stipulations, it is sufficient to say tl;lat the
complainant has an adequate remedy at law for any breach that may
take place. Although equity interferes. byinj~nction to restrain breach
of agreement when the case is ,one in which a decree for a specific
performance might be made, as also in. some cases to restrain the
breach of negative .covenants, the ground of the jurisdiction is that
compensation in damages will not afford redress to the complaining
party. l'his is not 8uch a case.

BRASSEY v. NEW YORK & N. E. R. Co. and others.

(Oirouit Court, D.Oonneoticut. March 7,1884. ,

1. CORPORATION-RECEIVERSHIP-WHEN PROPER.
~n insolveD;t raill'(~ad corporatio~ may,. in the dis~ret1onof the ·cottrt,upon

a bIll for an mjuDctJOn and a receIvershIp, be put JD the hands of a receiver
Whenever the welfare of the ,various in\ere~ts cJea~ly requires. it, even thouj;th
no ?~fault bas actually b~en.made by the corporatIon in its obligations to the
petltIOnel', but a default IS imminent and manifest, and the corporation is in
peril of a breaking up and destruction of its business.
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2. SAME-COLLUSION, WHEN FRAUDULENT.
The mere concurrence of the directors, in an attempt to secure the appoint

ment of a receivel',does not amount to fraudulent collusion, unless they design
some injury to the company or its creditors.

3. FINANCES OF THE NEW YORK AND NEW ENGLAND RAIJ,ROAD.
The financial condition of the New York & New England Hailroad Compan,

reviewed, and held to warrant the appointment of a receiver.

Motion of Jonas H. French and others to dissolve order appoint
ing receiver, etc.

SHIPMAN, J. The petitioners have put their case upon the ground
that neither the allegations of the original bill nor the facts in regard
to the New York & New England Railroad Company existing at the
time of the appointment of the receiver justified the order, but that,
on the contrary, the institution of the suit and the procurement of
the vote of the directors at a special meeting assenting to the pro
posed appointment were a plan on the part of sundry directors and
the president to injul'e the corporation, perhaps for selfish purposes.
On the other hand, the corporation and the trustees of the second
mortgage have placed their opposition to the revocation of the order
in part upon the fact that the present acknowledged financial condi
tion of the corporation demands a receivership, and that the taking
of the road out of the hands of a receiver, in view of the pendency of
three petitions before three legislatures for additional legislative au
thority to raise money, (the petitions being based upon the financial
necessities of the corporation,) would put the corporation in the midst
of perplexities and dangers from which it is now relieved, and would
imperil the success of any attempt to place the corporation in a con
dition of solvency.

It is of coarse apparent that, in their opposition to a revocation of
the order, the trustees of the second-mortgage bonds and the corpo
ration have a great leverage, from the fact that the business commu
nity, the shippers of freight, and the creditors of the corporation are
now perfectly aware that the company has not been able to pay its
debts, has lived by borrowing and by the grace of a portion of its
creditors, and from a natural fear of the danger which might result
from putting the corporation back into a condition where it might
not be able either to serve the public or to help itself. The posi.
tion which the commonwealth of Massachusetts, by virtue of its
ownership of about seventeen twenty-eighths of the whole number of
outstanding second-mortgage bonds, has taken in regard to the re
ceivership, is also, in this part of the case, entitled to much respect.
But it is not my purpose to dispose of this motion upon such consid·
erations. The petitioners have given voice to their suspicions, no~ to
say their accusations, that this receivership was the result of a plan
to injure either the corporation or the holders of its securities, and
that the suit was collusive between the parties, in the sense of a fraud
ulent collusion to deceive the court, and thereby to accomplish selfish
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and improper purposes. If this is true it is the duty of the court
either to set aside the order or to remove the receiver.

I, therefore, propose briefly to examine into the facts, and see whether I

there was or was not a necessity, arising out of the financial condition
and circumstances of the road, for the appointment of a receiver, and
to look into the validity of the charges or suspicions of collusive fraud,
recognizing the fact that the changed position and relations of the
active petitioners in regard to the controlling management of the cor
poration resulting from the election of directors in the early part of
December, might naturally engender suspicions in their minds either
of the good faith or of the propriety of the conduct of the new board,
although those suspicions might not be well founded. And I re-ex
amine the condition of things on December 31, 1883, with reference to
a receivership, with the more willingness because it has been sta.ted
here that it was said in another court that probably, if I had known
all the facts, the order would not have been granted.

Previous to the annual election of directors of the corporation, Lee,
Higginson &Co. gave public notice, by advertisement, that an attempt
would be made to elect a new and different board, intimating plainly
a dissatisfaction with the policy of the existing management, and so
licited the proxies of the stockholders for that purpose. This attempt
was openly and plainly proclaimed, and resulted in dropping from
the board Gen. Wilson, the former president, and Messrs. Grant and
Cannon, who apparently were efficient financial friends of the exist
ing management. Col. French, who was also on friendly terms with
these gentleman, was re-elected, and Mr. Kingsbury, a member of the
board for many years, was also re-elected. Whether others of the
old board were re-elected I do not know.

The report of the retiring president showed that from various
causes the road had not, during the year ending September 30, 1883,
earned its fixed charges. Promptly, with the announcement of the
probable or actual result of the election, Mr. Cannon and the firm of
which Mr. Grant is a member demanded and received payment of
demand notes against the company amounting to $104,000. I do
not speak of this action as unnatural or improper, but simply as one
of the financial facts in the case. The retiring directors probably
thought it not improper that they should no longer be obliged to ad
dress themselves to the work of providing means to sustain the credit
and pay the overdue debts of the company.

The new board, as appe:trs both from the official record of their
action, and as appeared more in detail upon the original hearing,
found themselves compelled to turn early and prompt attention to
this subject, and found the company in unexpected straits for money.
The pressing debts were apparently larger than they had anticipated.
No money was in the treasury to meet the interest on the first-mort
gage bonds, maturing on Jaouary 1st. There was no money to pay
the old debts due to connecting roads. Money could not be spared
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to pay maturing notes, except under supposed compulsion. The
directors set themselves to the task of borrowing money to meet
pressing obligations. It was estimated that some $800,000 were
needed, and but about $300,000 could be promised. At this point,
in reply to a letter from Mr. Clark, was received a letter from the
president of the Erie Railroad Company, in which Mr. Jewett stated
that he desired payment of $90,000 of the debt of $190,000 due that
company, and that $100,000 might remain for a time. Payment of
the January interest could neither be made from the receipts of the
New York&- New England road, nor could the money be borrowed.
A plan was projected and finally carried into effect that the January
coupons should be cashed or bought by money furnished by the per
sons interested in the road, and held until the succeeding July, and
that $10,000 should be·furnished by the company in consideration of
this. forbearance and as commission for the. services of the bank,
which was to receive and disburse the money. Notice to all creditors
and the public was thus given of the company's inabilityeitheJ; to
pay their interest or to borrow the money with which to pay it, and
that the company was without either money or adequate credit. For
purpOliles of the present inquiry, an examination of the causes which
ha.d brought about this result would neither be graciouB nor useful,
neither have I sufficiep.t data to state them with accuracy.

The fact that th~ corporation was at a standstill, so far as the pay
ment of its. debts and obligations was concerned, existed. The fact
that no duty rested upon the directors or upon the stockholders to
lend money uppn unse~ured notes and thus to meet these obligations
seems to :rne to be· plain. The directors owed two duties-one to the
public, that this road should be kept in running condition so that it
could serve the public; the other to the stockholders and to the bond
holders, that if possible the. property might be kept intact and pre
served, so that finally unsecnred and secured creditors might he paid

"and the stock might be saved, and they were called upon to take all
proper measures to discharge these two duties. At this time, from
the twenty-seventh to the thirty-first of December, the question of
temporal'y rlllief by a receivership from the peril in which they found
the corporation undoubtedly presented itself to the minds of the di.
rectors. It would be natural that the idea of protection to the prop
erty and benefit to the public through such an instrumentality should
have suggested itself. On the thirty-first of December the agent of
the syndicate which had agreed to take second-mortgage bonds and
thus provide the means for the payment of the expenses of douhle
tracking the road, the proceeds of the bonds to he used only for work
already done, refused to answer the call which was made upon him
to take and pay for 170 bonds. I do not propose to consider the
propriety or impropriety of the refusal, but, on the contrary, to as
-SUme that the agent took the proper course. It is a fact in the case,
and a faet which, taken with the occurrences of that day, led the
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president to believe that not only no more bonds would be<taken, and
therefore that the double· tracking of the road must be stopped, but
also that Messrs. Cannon, Grant, and French were planning them
selves to procure the appointment of a receiver who would act in
harmony with them and in hostility to the new policy of the new
board, if that policy should prove to be a radical departure from the
system of the old board.

In pursuance of authority which had been previously given by the
board to call special meetings, the president called a meeting of his
board at Hartford on the evening of December 31st, to act nponthe
question of agreeing or consenting to the appointment of a receiver.
Messrs. Clark, Nickerson, Higginson, and French left Boston on the
same train, and the silence of the three first-named gentlemen in re
ply to Col. French's questions in regard to the proposed meeting is
seriously criticized. The answer to these criticisims is that they hon
estly believed that if he was informed of the object before the hour
of meeting he would take prompt and effectual measures to communi
cate with his friends and obtain a hostile receivership in ~he courts
of New York. Their silence and expedition led him to distrust their
good faith. This mutual distrust was the cause of the subsequent
excitement which attended the issuing of the order. Messrs. French,
CannoJ,l, and Grant all deny under oath that the suspicions were well
founded or that they had any knowledge of or privity in such a'de
sign, and there is no evidence before me which casts doubt upon the
truth of the denial. Neither is there any more room for doubt that
the other directors really believed that they were only endeavoring
to forestall similar action on the part of the gentlemen whom I have
named. When the meeting was held a quorum of seven was pres
ent and a vote approving of a receivership was carried by a vote of
five to two. This action was at a meeting held on January 7th, de
liberately approved by a large majority of all the directors. At
the hearing on the evening of the first meeting Col. French urgently
opposed the granting of the order. The case resolved itself into this:
The inability of the corporation to pay its coupons and its other debts
was admitted. The expedient which had been adopted for the pay
ment of theooupons was explained: The plan which all parties then
agreed was the only feasible plan by which to raise money, was to
obtain the requisite permission from the legislatures of Massachu
setts, Connecticut, and Rhode Island, and also from the requisite
number of the existing second-mortgage bondholders, to issue second
mOrtgage bonds in payment of the floating debt-a proceeding which
would evidently require time and care. Col. French was of the opine
ion that no danger would arise from attachments, or cessation of busi
ness, from connecting roads, or from any other adverse causes, while
the applications were pending. The other gentlemen thought that
the corporation would be put into great hazard as soon as the knowl
edge of their actual inability to pay their January interest was known,
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and that the announcement of this fact would be a signal for the
commencement of hostilities. Mr. Kingsbury, the trustee of the sec
ond mortgage, who resided in Connecticut, and who hadlong been tl

director of the road, and had gi ven much time and thought to the af·
fairs of the company, reluctantly assented to the necessity of a re
ceivership. I believed then,and I still think, that the condition of the
corporation was such that there was not only no safety, but that there
was absolute and imminent peril to all the interests of stockholders,
bondholders, and creditors if a receivership should be refused, and
that the welfare of all the various interests required that the corpora
tion should temporarily be placed in a position where hostile arms
could not attack it. The corporation is now enabled actively and
efficiently to discharge its obligations to the public from the fact that
it is under protection. Subsequent events simply confirm the con
clusion to which I then came. It could not even now do business,
unless it had been permitted to use some of. its receipts to pay a part
of the outstanding debts due to connecting roads. The receiver has
been s.eeking from the Connecticut legislature the remission of taxes
which are a first lien upon the Connecticut real estate of the com
pany. A receivership by some court was inevitable.

The question still remains to be considered, was the institution
of this suit, and the efforts on the part of the directors to promote it,
an attempted fraud upon anyone? I have carefully listened to the
facts and suggestions and inferences which have been stated by the
counsel for the petitioners, and I can discover no actual trace of a
desire to injure the property or securities, or the honest and true
character of the company. I see circumstances which a mind pre
disposed to suspicion can easily fasten upon as indicative of a sinis
ter and indirect motive. The petitioners were carrying a large
amount of the second-mortgage bonds, and would naturally distrust
action which would depreciate the market value of these securities;
but when the circumstances are looked at in the light of other exist
ing facts, the ide"a of attempted fraud disappears. I am at a loss to
find where the fraud exists when the pecuniary condition Qf the com
pany is really understood. If the directors had in mind the wrecking
of the road, they could have done it easily by not favoring a receiver
ship. At the time when the original order was granted, the substan
tial facts, which have been stated, were apparent, except that I do not
now recollect that the refusal of the syndicate to take the bonds, or
the payment of the notes to Cannon and Grant & Co., were adverted
to, and except that the relations between some of the directors also
favored a receivership, and some of the members of the old board
were not clearly understood by me. The facts in regard to the pecu
niary condition of the company, ana the impossibility of any imme
diate ability to obtain more money, and thereby gain relief, were
clearly perceived. Upon this hearing the conduct of the receiver,
since his appointment, in closing his fast through freight contract
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with the New York, Lake Erie & Western Railroad Company, and his
printed statements or reports in regard to the financial condition of
the company, have been criticised. If the traffic arrangement reo
suIted, through too low rates to the New York & New England road, in
constant pecuniary loss to the company, I can see no propriety in
continuing the contract, and in continued pecuniary losses. In re
gard to his financial exhibit, I have heard no adequate reason to
doubt its truth, and it was certainly bis duty to inform the stock.
holders and the bondholders of the exact condition of the company.

Were the allegations of the bill sufficient to justify the appoint.
ment of a receiver? The petitioner's position is that, ordinarily, to
justify suchan appointment, a case must be pending in which other
and principal relief is sought-as to foreclose a mortgage. It is true
that in general a receivership is ancillary or incidental to the main
purpose of the bill, but it does not follow that where a case is pre
sented which demands the relief which can be best given by are.
ceivership, such relief must be refused, because the time has not
arrived when other substantial relief can be asked. For example, 801·
though as a rule, a mortgagee cannot ask for relief until his mort
gage debt has become due, he can go into a court of equity before
that time has arrived and ask for an injnnction and a receiver to
prevent the subject-matter of his mortgage from being impaired and
wasted. As was said in Long Dock Co. v. Mallery, 12 N. J. Eq. 431:

"The power of the court to preserve the pledge from destruction, and to
answer to the exigency of the mortgage, is undoubted. * * * If the bill
shows a case for an injunction and a receiver, the exercise of the power is
called for, although the time of payment, set in the mortgage, has not come
unless the equity of the bill is met by the answer."

This bill alleged the existence of the corporation and the first and
second mortgage bonds, and of the actual inability of the road to pay
its interest, to become due on January 1st; the existence of the float
ing debt, and its inability to pay that; the intention of some of the
creditors to attach the mortgaged property; the peril to the road
arising from anticipated attachments of the property covered by
the second mortgage; and the loss of and breaking up of the busi
ness of the road from its inability to pay connecting lines; and its
consequent inability to pay the interest due on February 1st. In brief,
it alleged the insolvency of the road, though not in terms, and the
danger and hazard of serious injury to the revenues of the com
pany, unless suits were prohibited, and those who did business with
it were assured that its current expenses were to be paid. Those 801.
legations were admitted both by the corporation and by the trustees
of the second mortgage. I am of the opinion that when a railroad
corporation, with its well·known obligations to the public, has become
entirely insolvent, and unable to pay its secured debts, unable to pay
its floating debt, and unable to pay the sums due its connecting lines,
unable to borrow money, and in peril of the breaking up and destruc-
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tion: of its business, and confesses'this inability, although no default
has as yet taken place upon the securities owned by the orator, but a
default is imminent and manifest, a case has arisen where, upon a
bill for an injunction against attacks upon the mortgaged property,
and a l'eceivership to protect the property of the corporation against
peril, a temporary receiver may properly and wisely be appointed.

It is next said that this was a case of collusion between the orator
and the railroad corporation. There is no claim that there was any
collusion on the part of the second-mortgage trustees. If by collusion
His meant that the preparation for and institution of the suit were
known and desired by the directors, or som13 of them, in the belief
that the granting of the prayer of the bill would be prudent and wise,
then there was collusion. If by collusion it is meant that the institu
tion of the suit, or its management, was marked by fraudulent design
or purpose, then there was not collusion. The complainant was the
actual owner of five mortgage bonds. They were not placed in his
hands, and were not transferred to him fictitiously, and were not
bought by him for the purpose of this suit. The firm of Lee, Higgin.
son & Co. had the authority to bring suit in his name; or their action
has been ratified and approved. The railroad company consented,
prior to coming into court, to the appointment, as is frequently and
properly the course in cases of this kind. No one attacks the fidelity
of the second-mortgage trustees, and they also assented.

In regard to the prayer of the petition for the removal of the re
ceiver, no adequate reason has, in my opinion, been given for such a
course. 'fhe affidavits of the second-mortgage trustees contain a
sufficient reason why such a prayer should be denied.

In regard to the prayer of the petition for the appointment of a co
receiver, I see no reason for antagonistic receivers; and a receiver
who should be in accord with Mr. Clark would not, probably, be satis
factory to the petitioners.

The prayer of the petition is denied.

SPINK v. FRANCIS and others.1

WILLUMS v. SAME.1

(Circuit Court, E. D. Louisiana. February 20, 1884.

INJUNCTION.
A bill fOr an injunction to prevent interference by criminal procedure will

lie when the parties sought to be enjoined have, as plaintiffs, submitted them
selves to the comt by a bill in equity as to the matter or right affected by or
involved in the criminal procedure.

lReported b¥ Joseph P. Hornor, Esq., of the New Orleans bar.
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In Equity. On demurrer.
Ai G. Brice, Joseph P. Hornor, and F. W. Baker, for complainant.
James R. Beckwith, for defendants.
BILLINGS, J. These are bills of complaint, which are, in their gen~

eral scope, bills for an injunction to prevent interference by criminal
procedure'. The extent to which such a bill will lie is well defined.
It is when the parties sought to be enjoined have, as plaintiffs, sub
mitted themselves to the court by a bill inequity as to the matter or
right affected by or involved in the criminal procedure. In such case
.the court will by a decree, affecting the parties so situated personally,
enjoin. Atty. Gen. v. Cleaver, 18 Ves. 220, 211, note a; Story, Eq.
Jur. § 893; Jeremy, Eq. Jur. 308, 309; and 3 Daniell, Ch. Pro (Per
kin's Ed~·1865,) p. 1721. These cases have been considered upon
the -ground that the parties defendant in these bills are in this
category. As to such parties the bills would be good, but as to no
others. The bills do not show this. The demurrers must therefore
be sustained, with leave to amend the bills, so as to set forth in a dis
tinct form which of the parties sought to be enjoined have as plain
tiffs in civil causes submitted the matter or right involved in or
affected by the criminal procedure to this court.

PARDEE, J., concurS.

UNION MUT. LIFE INS. CO. v. STEVENS and others.

(District Court, N. D. illinois. December 17,1883.)

1. LIFE INSURA;CE-LAPSE OF POLICY BY COLJ,USION TO DEFEAT INTERESTS 011'
BENEFICIARY.

If the insured, even by collusion with the company. suffers his policy to Ia,pse,
with the intention of securing another policy containing the name of a new
person as beneficiary, the courts will not regard the second policy as a mere
continuation of the first.

2. SAME~RIGHTS OF THE ASSURED AS TO THE RECIPIENT OF BENEFITS OF POLICY.
A policy of insurance may be considered as an inchoate OT uncompleted gift

frolIl the assured to the beneficiary. The former ought to be able to make it
at will, or to change the direction of its benefits.

3. SAME-POLICY IN FAVOR OF ASSURED HIMSELF-AMOUNT BECOMES ASSETS.
If the assured himself appears by name in .the policy as' the beneficiary, the

money accruing on the policy at his death becomes assets in the hands of the
administrator.

In Equity•.
Swett, Haskell d; Bates, for complainant.
H. F. Vallette and Pliny B. Smith, for Mrs. Taylor~

Gary, Cody ,f: Gary, for Mrs. Stevens.
BLODGETT;J. This is a bill of interpleader filed by the complain

ant) the Union Mutual Life Insurance Company of Maine) charging,
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in substance, that on the seventeenth of June, 1853, it issued to Sam
uel P. Stevens a life insurance policy for the sole use of his wife,
Mary F. Stevens and heirs, for thtl sum of $1,200, which policy was
payable on the death of the said Samuel P. Stevens, and upon which
an annual premium of $42.24 was to be paid on or before the Bev·
enth day of June in every year during the continuance of said policy.
It is further charged that on the fifteenth of June, 1870, the said
Samuel P. Stevens, by an agreement with the complainant, Burren·
dered the aforesaid policy to complainant and took out a new policy,
bearing the same number, for the Bame amount, and for the payment
of the same premium, and the agreement was that this new policy
should, in all respects, stand in lieu of the first policy, except as to
the party to be benefited thereby, and that the new policy insured
the life of the said Samuel P. Stevens for the sale and separate use
and benefit of himself. It is also charged that the said Samuel P.
Stevens has since died testate, and that Eliza M. Stevens, executrix
of his last will and testament, has brought suit at law in the circuit
court of the county of Du Page, in the state of Illinois, upon the last
described policy, declaring upon the promises, undertakings, and con
ditions of said policy, and claiming judgment as such executrix,
against complainant, for the sum of $1,200 named therein, and that
said suit is now pending in the circuit court of Du Page county. The
complainant further charges that one Mary Taylor has brought suit
at law in the circuit court of Cook county, in this state, claiming that
the money due under the last-mentioned policy should be paid to her
as 801e heir at law of said Mary F. Stevens. The bill then prays
that the defendant Eliza M. Stevens, as executrix of said Samuel P.
Stevens, and the said Mary Taylor, may interplead in this cause, and
that the court shall determine which of said parties is entitled to the
proceeds of the said policy, and the money admitted to be due from
complainant upon the last-issued policy has been paid into court for
the benefit of whoever the court shall determine is entitled thereto.
Eliza M. Stevens, as executrix, and Mary Taylor have answered the
bill, and each claims the benefit of the money in question. The de
fendant Mary Taylor contends that the second policy was issued by
fraudulent collusion between said Samuel P. Stevens and the com·
plainant, and is but a continuation of the original policy, which was
payable to Mary F. Stevens and heirs, and that she, the said Mary
Taylor, is the sole child and heir at law of the said Mary F. Stevens.

The case is submitted to the court upon the bill and answers, and
certain stipulated proof, including the original policy, the new policy,
and the correspondence between Samuel P. Stevens and the officers of
the complainant at about the time the second policy was issued. The
material facts, as they appear from the pleadings and the proofs sub
mitted, are, briefly, these: Samuel P. Stevens took out the first pol- .
:cy in question, and paid the premiums regularly thereon until and
including the premium which matured in June, 1869. In June, 1856,
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Mary F. Stevens, the wife of Samuel P. Stevens, mentioned in said
policy, died, and at some subsequent date between the death of the
wife and October, 1869, Samuel P. Stevens married Eliza M. Stevens,
now the executrix of his will. In October, 1869, Samuel P. Stevens
requested that the life insurance company would change the terms of
the policy so that the amount of insurance thereby on his life should
be made payable to himself, and giving as his reasons that the cir
cumstances of his family had materially changed, and others were de
pendent upon him who, in justice, should receive a proportion of the
policy whenever it became available. The insurance company, in
substance, replied that they could not consent to any change of the
beneficiary in the policy, but suggested that the change desired might
be brought about by Stevens forfeiting the policy by non-payment of
the premium, and then making an application for the issue of a new
policy; and in pnrsuance of this suggestion Stevens did not pay the
preminm which fell due June 7, 1870, aud the policy was declared
forfeited. He then applied for the issue of another policy for the
same amount and on the same premium as the first, and in pursuance
of that application the second policy, mentioned in the bill, was is
sued, insuring the life of said Samuel P. Stevens for the sum of
$1,200, for the sole and separate use and benefit of himself, on the
payment of the same annnal premium provided for in the first policy,
during the continuance of his life.

It further appears in the case that Samuel P. Stevens had one
child born to him by his first wife, Mary F. Stevens, who is the Mary
Taylor made a defendant in this case, and that said Mary Taylor is,
so far as this case discloses, the sole heir at law of the said Mary F.
Stevens. It also appears that the said Mary F. Stevens was killed
in 1856, in a railroad accident in the state of New York, and that
Samuel P. Stevens, her husband, received from the railroad company
the sum of $2,000 in settlement of the claim against the company for
having caused her death, which claim he collected as the representa
tive and guardian of his daughter, the said Mary Taylor, as heir of
her mother, Mary F. Stevens, but has never paid the same to her.
It further appears that said Samuel P. Stevens, by his will, which
has been duly probated in Du Page county, in this state, provides
"that the sum of $2,000, received by him from the New York Central
Railroad on account of the death of his former wife and the mother
of his daughter Mary, should be paid to his said daughter Mary as
soon after his decease, and from his estate, as conveniently may be,
and made the said legacy a charge and lien upon all his estate, real
and personal, including any money that may be due "on any life in
surance policy, or any other property or money."

The first question made in the case is, is this a proper case for a
bill of interpleader? Does the case show sllch a state of facts as
places the complainant in the position of an innocent stakeholder
who has no interest as to which of the contending parties shall re-

v.19,no.10-43



tleive the sum of money in question? It is contended on the part of
the defendant Eliza M. Stevens that if the complainant is in danger
of having two judgments against it for the same contract, it is iIi
con~equence of itEl own imprudent acts and mistakes, and that a
proper case for appeal to a court of equity by bill of interpleader is
not shown. It seems to me, however, from a consideration, not only
of the facts in the case, but the allegations in the answers of both
defendants, that the only question is, to whom does the money due
uppn the last policy belong? Which of these defendants is entitled
to it? As -it is clear from the proof that the insurance company
never intended to make but one contract, as far as the company and
Stevens could do, the purpose was to let the first policy lapse and
issue the second policy in place of the first. The defendant Mary
Taylor insists that the second or new policy is but a continuation of
the old policy; that the mere changeof form as to the beneficiary
does not llolld cannot defeat her :rights as the heir of her mother,
:\\fary F. Stevens, to receive th~ money due on the latter policy; and
it seems quite clear to me that if Mrs. Taylor is to recover anything
in this sllit, it must be by reason of the correctness of the assump
tion, that, so ·far as she is concerned, the new policy is but a substitu
tion for the old, and she is still the beneficiary under it. In other
words, that the contract of June 17, 1853, is as to her the only con
tract in force, and if she recovers at all, it must be because she is still
entitled to the benefit of the old policy. The whole question, it seems
to me, depends upon whether Samuel P. Stevens had the rigM to
make the change, in the beneficiary of this policy. There is no daunt
that there is a conflict of authority as to the power of a person, sit
uated as Samuel P. Stevens was, to change the direction of the
money to accrue in this insurance on his life so as to divert it from
the person named as beneficiary in the original policy. The most
notable cases, and probably the ones most directly in point, and which
have been most generally followed are the cases of Pilcher v. N. Y. L
Ins. Co. 33 La. Ann. 332, and Ricker v. Charter O. L. Ins. Co. 27
Minn. 195, S. C. 6 N. W. Rep. 711, where it is held that there is a
vested right in the beneficiaries in a policy of life insurance which ren
ders the policy irrevocable as to them. The contrary rule has been
held in Wisconsin, Missouri, and Illinois. Clark v. Durand, 12 Wis.
248; Kerman v. Howard, 23 Wis. 108; Foster v. Gile, 50 Wis. 602 ;
S. C. 7 N. W. Rep. 555; Charte1' O. L. Ins. Co. v. Brant, 47 Mo.
419; Baker v. Young,Id. 453; Gambs v. Cov. M. L. Ins. Co. 50 Mo.
44; Swift v. R. P., etc., Ass'n, t16 Ill. 309. Where a question has
never been decided by the supreme court of the United States, and as
to which the state authorities are conflicting, this court is at liberty
to follow such authority as is deemed most consonant with what
seems to be just and equitable. I do not intend to decide that in all
cases where a life insurance policy has been taken out, payable to a
certain person as the beneficiary, it is in the power of the person
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whose life is so insured, by a subsequent agreement with the insm.
ance compa.ny, to change the beneficiary, because it is obvio~s th1it,
each case of that character must depend almost wholly upon Its O\\D

peculiar facts, and an examination of the apparently conflicting casus
upon the points raised in this case satisfies me that the apparent
conflict grows more out of the variant facts, acted upon by the cOUttS
in the different cases, than from any essential difference in principle.

In this case, it can hardly be contended that, after the death of
Mary F. Stevens, her daughter, Mary, had any vested right in th(l pro.
oeeds of the then existing policy, payable to her mother and teirs.
It is even doubtful whether the true construction of, the langu<tge of
that policy, describing the beneficiary, does not mean that the HlOney
should be payable to the wife, Mary F. Stevens, and the heirs ot Sam·
uel P. Stevens; that is, whether the words "his wife ,Mary F. Stevens,
and heirs" do not really mean his wife, Mary F. Stevens, and his
heirs; thereby making the children by the second wife, or the heirs
at law of Samuel P; Stevens, if he has any other than his daughter;
by his first wife, equa.! participants in the proceeds of this policy.
But, be that as it may, the facts in this case show that Samuel P.
Stevens retained possession of this policy, and that be, and he alone,
always paid the preminm; that in June, 1870, he failed to pay the
premium on the original policy, and that by its own terms it lapsed
and became void by such non-payment; and that be subsequently
applied for and obtained tbis second policy. Now, it is very clear
that no one could compel him to continue to pay the premiums on
this original polioy. He had a right to suspend paying the premiums
at any moment, and the polioy would at once lapse by reason o.f
such failure. He was under no obligation to his daughter, now Mrs
Taylor, to continue to pay these premiums for her benefit. AB hI'
says in his letter, addressed to the officers of this insurance company,
the circumstances of his family had so far changed that he did not
consider it right to continue paying these premiums for the sole ben
efit of his daughter. It seems to me, therefore, that he had the right.
to make the arrangement with the insurance company, and it may
be assumed, for the purposes of this case, that he did arrange before
hand with the insurance company to allow the policy to lapse, with
the understanding that he was to have a new policy issued to him,
payable to himself, for the express purpose and no other purpose than
to change the beneficiary. If Mrs. Taylor could not compel her fathel
to continue paying those premiums for the purpose of keeping tht
policy alive for her sole benefit, it seems to me very clear that he
was under no legal obligations to her to do so. In other words, it
strikes me very forcibly that this policy, at the time the change was
made, was, at most, an inchoate or uncompleted gift from Samuel P.
Stevens to his wife and heirs. He had the right to change his mind.
He was in a position where he could revoke that gift, and direct that
the money secured by this policy should go elsewhere. I c!tn see \10
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reason why he was not as much at liberty to change the direction of
the money which would accrue at his death upon this policy, as he
was to change his will in reference to the disposition of any of his
estate '1t any time preceding his death.

It is urged, however, that Mrs. Taylor has certain equitable claims
in this fund, from the fact that, as heir of her mother, she has never
received the amount which Samuel P. Stevens, her father, collected
from this railroad company as compensation for the death of his
wife, and to which the daughter was entitled; and that in his will
Samuel P. Stevens directed the application of this insurance money
to the payment of his indebtedness to her. A sufficient rel)ly to this,
as it seems to me, is that the money accruing on this policy, being
payable to the assured, becomes assets of his estate, and is to go
into the hands of his executor like any other money collected in the
due administation of the estate, and that Mrs. Taylor's claim is to be
paid in the due course of administration, with proper regard to the
will, under the directions of the probate court in which that estate is
being settled. It may be that the probate court can award or has
awarded the proceeds of this policy to the widow of Samuel P. Stev
ens. With that, this court, I think, has nothing to do. If this money
is an asset of the estate of Samuel P. Stevens, then it is to be ap
plied as the court charged with the settlement of that estate shall
order.

The decree will therefore be entered ordering the payment of the
money involved in this suit to Eliza M. Stevens, executrix of Samuel
P. Stevens. It is further ordered that each party shall pay their
i)wn costs.

EVANS V. STATE NAT. BANK,!

(Circuit Oourt, E. D. Louisiana. February, 1884.)

VBRBAL A.GREEMENTS.
No verbal agreement of parties 01' thei1' counsel, touching any cause pending

befo1'e this court, shall be deemed of any validity, or be noticed in any way by
the court, in case of dispute or disagreement.

In Equity.
J. R. Beckwith and W. R. Mills, for plaintiff.
H. B. Kelly and James McOonnell, for defendant.
Thomas Gilmore, for heirs of Lapeyre.
BILLINGS, J. The sole question which can be considered is as to

the effect to be given to an alleged verbal agreement. It is the gen
eral rule that such an agreement cannot be noticed by the court.
Parker v. Root, 7 Johns. 320; Dubois v. Roosa, 3 Johns. 145, and num-

tReported by Joseph P. Hornor, Esq., of the New Orleans bar.
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erous cases there cited in note, as Huff v. State, 29 Ga. 424; Reese v.
Mahoney, 21 Cal. 305; and Shippen's Lessee v. Bush, 1 Dail. 250.
Rule 22 of this court is but a statement of the universal canon or pre
cept which is observed by all courts where the matter of rights is in
volved. That rule is as follows: "No verbal agreement of parties or
their counsel, touching any cause pending before this court, shall be
deemed of any va,lidity, or be noticed in any way, by the court, in case of
dispute or disagreement." The rule is thus stated in Hoff. Ch. Pr.:
"It will be noticed that the agreement or consent, unless thus estab
lished, is not even to be suggested against the party; and our chan
cellors have been strict in adhering to this rule." Page 26. The
necessity and wisdom of the restriction is manifest by its universal
adoption by the courts, and, having been further emphasized by being
enrolled as a rule of this court, is obligatory, and must be followed.
The rule must therefore be discharged.

BARLOW v. LOOMIS and others.

(Cirouit Court, D. Vermont. March 20, 1884.)

1. TRUST-POWER Oil' REVOCATION-FAILURE TO EXERCISE.
A trust declared by testator during his life-time, with the privilege of revo

cation, will, if unrecalled, prevail over the title of a residuary legatee.
2. SAME-STATEMENT.

Testator transferred stocks and bonds to L., upon trust to pay him the in
come while he lived, and after his death to transfer them to others, reserving
the power, however, to revoke this disposition of the property at any time.
He died, leaVing the trusts unrevoked. Held, that the power of revocation died
with him, and that upon his death the trusts lJecame alJsolute.

/

In Equity.
E. R. Hard, and A. G. Safford, for orator.
Daniel Roberts and Robert Roberts, for defendants.
WHEELER, J. The orator is a residuary legatee under the will of

Sidney Barlow, who, in his life, at three several times, delivered and
transferred to the defendant Loomis stocks and bonds, under writ
ten agreem~nts made between them, providing in two of them that
Loomis should hold the stock and bonds in trust, to pay over the in
terest and dividends to Barlow during his life, and at his decease to
'transfer them to the other defendants; and in the other that Loomis
should hold the bonds for the benefit of other defendants at the death
of Barlow, reserving the right to him to demand and have the income
while he should live, and to revoke the trust altogether and have the
bonds returned to him if he should so elect. Loomis paid the in
come to Barlow during his life; he did not revoke the trust, but died
leaving the stocks and bonds in the possession of Loomis. This bill
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is brought to have these stocks and bonds brought into the assets of
the estate, so that the orator may have his share of them. .The or
ator's interest in them depends wholly upon whether they were a
part of the estate of the testator at the time of his death. If they were,
his share inthem goes to him by the will; if they were not, nothing of
them would pass by the will to him, or anyone. There is no ques
tion as to mental capacity, nor as to the rights of creditors, nor in
any way as to the right and power of the testator to give or dispose
of these securities to Loomis, or the beneficiaries, or anyone else, in
any manner he might see fit. The sole inquiry is as to the effect of
of what he did do. He could control the disposition of his estate after
his death only by will, executed according to the statute of wills;
but he could divest himself of this property during life by mere deliv
ery and transfer, such as he fully accomplished. Had there been no
reservations, there could have been no question. But these reserva
tions were all optional and personal to himself. If he did not exer
cise his right to them, they were gone. He died without exercising
the right, and it expired with him, leaving the property absolutely
gone ont of his 'estate, and wholly beyond the orator's rights. The
transaction was in Vermont, (governed by Vermont laws,) which fully
uphold it in this view. Blanchard v. Sheldon, 43 Vt. 512. Upon the
case made, there is no relief to which the orator is entitled.

Let there be a decree dismissing the bill, with costs.

SPINK v. FRANCIS and others.1

BROWN v. SAME.1

[Circuit Court, E. D. Louisiana. February 20, 1884.)

CONTElIIPT.
Where the acts of the defendants were violations of the orders of the court

when strictly considered and construed, and where the defendants in thei;
s'Worn answers purge themselves of any intentional violation of the court's or
ders, and may have misconceived the responsibility for the acts committed, the
court reserved for future consideration, in connection with subsequent conduct
the doings of the defendants as presented by the evidence, and taxed against
them the costs of the rules.

On Rule for Contempt.
A. G. Brice, Joseph P. Hornor, and F. W. Baker, for complainants.
James R. Beckwith, for defendants.
BILLINGS, J. These causes are before us on rules for contempt.

The cases show the issuance of the injunctions and the defendants'
knowledge of them by service or otherwise. It also appears that the

1 Reported by Joseph P. Hornor, Esq, , of the New Orleans bar.
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defendants were connected with prosecutions which were prohibited
by the injunctions, and aided such procedures after the ex.istence of
the prohibitory orders. We think the acts of the defendants were
violations of the orders of the court when strictly considered and con
strued. On the other hand, the defendants, in their sworn answers,
purge themselves of any intentional violation of the court's orders; and
the nature of the things done rendered it possible that the defendants,
in advance of any judicial interpretion of the orders, might have mis
conceived the responsibility for the acts committed. On the whole,
we are inclined, for the present, to suspend the imposition of any pun
ishment for what we must adjudge to be acts of disobedience, and
therefore, of contempt. 'J;'he authority of the court and the rights of
the parties will be sufficiently maintained if we reserve for future con
sideration;iri connection with subsequent conduct, the doings 'of the
defendants as'presented by the evidence now before us. The costs
of these rules will be taxed against the defendants in the rules; those
in each rule against the defendant in that rule.

LOUISVILLE & N. R. Co. v. RAILROAD UOMMISSION OF 'l'ENNESSEE.

EA,STTENNESSEE, V. & G. R. CO. V. SAME.

(Circuit Oourt, M. D. Tennessee. February 29, lS84.~·

1. RAILROADS-LEGISLATIVE CONTROL.
Railroads having been created mainly for the accommodation of the public,

and to facilitate the business of the country, and being indispensable to the
rapid and cheap transportation of commodities, are subject to legislative COD
trol within the limits <Jf state and federal constitutional restrictions, and
may be required by law to refrain from so using their property as to injure
others, and by appropriate pains and penalties may be restrained from unjust
discrimination and extortionate charges, compelled to observe precautionary
measures against accident, and in other ways regulated for the public welfare.

2. SAME-VESTED RIGHTS.
But the legislation adopted must observe the contract rights of corporations

under thf~ir charters; must he confined to the exercise of the police power, and
not interfere with the vested rip;hts of the companies in their property or fran
chises; must not inflict punishment or take property otherwise than by due
process of law nor without compensation; must not deny to them the equal pro
tection of the law; and must in all respects ouserve lhe constitutional guaranties
prescribed for the protection of all citizens-railroad companies being for such
purposes as mueh citizens as natural persons.

S. SAME-TENNESSEE ACT OF MAnCH 30, lSSS-UNCERTAINTY OF THE ACT-CON
STITUTIONAl, LAW.

The act of the general assembly of Tennes,ee of llIarch 30, 1883, to establish
a railroad commission analyzed, and' held to be invalid because its provisions
are too indefinite, va~ue, and uncertain to sustain a suit for the penalties im
posed, and do not sufficiently define the offenses therein declared. It leaves to
the jury to say whether, upon the proof, the difference in rates amounted to
discrimination, or whether the char/1:es were unjust and unreasonable, thus
making the guilt or innocence of the accused dcpend upon the finding of a jury,
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and not upon a constrnction of the act. It relegates the administration of the
law to the unrestrained discretion of the jury, and there could be therefore no
reasonable approximation to uniform results, but verdicts would be as variant
as their prejudices, and inevitably lead to inequalities and injustice.

4. SAME-STANDARD PRESCRIBED BY THE Ac'r.
Neither is the objection to the act for uncertainty removed by its attempt to

prescribe a standard of compensation for the guidance of the jury. It does not
with precision point out the assessment for taxation which is to furnish the
basis of judgment, nor prescribe the rule under which the net earnings are to
be computed. But if these difficulties were overcome, there remains no method
of measuring what is a "fair and just return" On the value of the property of
the companies which they are allowed to earn before becoming liable to the
penalties of the statute, but the act leaves it to the unqualified discretion of
the jury, whose verdicts may vary not only as between different companies,
but as between different suits with the same company. One jury may fix it at
one rate per cent., and others at different rates, so that no company could tell
whether it was violating the law or not, and the fact would be determined by
the fluctuating contingencies of business, and a charge made on the calculation
that 6 per cent. would be fair, might, by the verdict of a jury, upon facts trans
piring subsequent to the alleged violation. he pronounced .unreasonable and
unjust. The legislature cannot delegate such power to a jury without a prac
tical confiscation of the citizen's property.

Ii. SAME-CONSTITUTION OF TENNESSEE, AUT. 11, § 8-CONSTITUTION OF UNITlm
STATES, FOURTEENTH AMENDMENT.

The act violates the eighth section of the eleventh article of the state con
stitution and the fourteenth amendment of the constitution of the United
States. It discriminates against railroad corporations, in its third and thirteenth
sections, by impoiling upon them penalties in favor of the state, which are not
imposed for like offenses or conduct upon other persons operating railroads in
the state, although the act professes to regulate hoth. It also, in the twenty
ninth-section, discriminates in favor of roads not completed, or the construc
tion of whioh has not commenced, by exempting them from regulation and
punishment for 10 years. 'fhe act also reverses the presnmption of innocence,
and substitutes one of guilt, to be removed only by the accused proving inno
cence, and puts the power to raise this presumption in the hands of three com
missioners, who can, by their act, place the burden on the accused, or leave it
off, and arms them with authority to enforce their decree by imposing penal
ties, whieh may amount to the taking of private property without compensa
tion. Besides, it enables a political party to bring to its aid the immense rail
road property and influence, by action through the commis~ioners,which shall
be friendly or unfriendly, as the railroad companies favor one party or the
other.

Per BAXTER, J.
6. SAME-INTERSTATE COM~mRCE-STATEREGULATION OF RAILROAD RATES.

The act of the Tennessee legislature, approved March 30, 1883, c. 199, enti
tled, " An act to provide for the regulation of railroad companies and persons
operating railroads in this state, to prevent discrimination upon railroads in
this state, and to provide for the punishment of the same, and to appoint a
railroad commission," is invalid so far as it applies to the plaintiffs in these
ca";cs, because it is a regulation of interotate commerce, acting directly, by a
control of the rates of compensation, upon the transportation of persons and
commodities in transit from one state into another. The states have surren
dered the power to do this by the federal constitution, art. 1, § 8, which confers
on congress the exclusive power" to regulate commerce with foreign nations,
and among the several states, and with the Indian tribes."

7. SAME-POWER OF THE STATES DEFINED.
The power of the states to regulate railroad rates by such direct action is

limited to domestic transportation, which means that carried on exclusively
within the boundaries of a state, and transportation can be domestic only when
it begins and ends within those boundaries; and this definition cannot, for the
purpose of enlarging state authority, be held to include so much of a transpor
tation on a continuous shipment between two or morc statcs as will cover the
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distance traveled within the limits of anyone of those states; for this construc
tion would utterly destroy the exclusive power of congress over the interstate
transportation, abrogate the constitutional provision, and enable the states to
restrict, obstruct, or impair that freedom of commerce between the states
which it was the object of the provision to permanently secure. It can only
include the transportation carried on upon roads lyiug; wholly within the state,
or else it may be to shipments beginning and ending in the state, without ref
erence to the character of the road iu that regard. This is the utmost reach
of state power, and, as to this, no decision is now made, because the act itself
makes no discrimination, and attempts to control all rates.

8. SAME-REGULATING THE INSTRUMENTALITIES OF OOMMERCE-INVALID STAT
UTES-WHEN WIIOLI.Y VOID.

Until congress chooses to exercise whatever power it may have over domestic
commerce, as above described, by reason of any relation it may bear to in
terstate commerce as an auxiliary or instrumentality thereof, the states may
continue their control over it as over any other such instrumentality within
their territorial limits, although the interstate commerce of which it IS an in
strumentality may be indirectly or incidentally affected by such control, but
they can never touch the interstate commerce itself by direct action upon it or
any part of it, by these regulations, and any state law, be it wise or unwise,
valid or invalid in other respects, and no matter what its character or the
necessity for such 8 law may be, which acts upon the contract between the
carrier and shipper for interstate transportation to regulate the charges fotit,
or any part of it, or the conditions thereof in any respect, operates directly on
the commerce itself, of which the transportation is certainly a part, and not on
an instrumentality of it. These distinctions must be observed in legislation, and
that which neglects or overlooks them, or assumes to disregard them, is neces
sarily invalid; and the courts cannot cure the defect by supplying through
judicial decree the necessary qualifications to conform the legislation to con
stitutionallimitations.

9. SAME-POWER TO REGULATE OORPORATTONS.
It is as impossible for a state to make a regulation of interstate commerce

by the exercise of its power over the corporations of its creation as uy any other
power, if it permits them to engage in interstate commerce. Possibly, it may
bind the corporations permitted to engage in interstate commerce to-schedules
of rates agreed upon by them; but this is binding only by force of the contract.
of the carrier to be so bound, and not as a regulation of the rates under any mu
nicipal power af the states over the commerce. A regulation of interstate
commerce, aB BUch, is as invalid in a charter as elsewhere in a state statute.

10. SAME-OASE IN JUDGMENT.
The Louisville & Nashville Railroad Company. being a Kentucky corporation,

was authorized by license of the laws of Tennessee to extend its road into that
state; and, subsequently, by laws passed for the purpose, to consolidate with
other railroad companies, and thereby became an extensive system of inter
communication between the states from the Ohio river to the Gulf of 1'I1exico.
The ERst Tennessee, Virginia & Georgia Railroad Oompany, a Tennessee cor
poration, by auth(lr!ty of law, became a consolidated corporation. operating a
system of railroads between the states and extending through Tennessee into
Georgia, Alabama, and Mississippi, forming with its connections a united line
of intercommunication, traversing North and South Oarolina, Virginia, and
other states. lleld, that an act of the legislature which attempts to control the
rates for fares and freights of persons and commodities passing over these roads
from one state mto another, on the theory of regulating the charges for the
distances traveled within the state of Tennessee. is invalid as a regulation of
interstate commerce, and the railroad commissioners will be enjoined from
executing it as to these roads.

Per HAMMOND, J.

Application for Preliminary Injunction.
The Louisville & Nashville Railroad Company filed its bill al

leging that it was a Kentucky.corporation, extending its road into.the



682 FEDERAL REPORTER.

state of Tennessee by authority of the laws of the latter state; that
by other laws passed for the purpose it had been authorized to ac
quire and to consolidate with other roads extending into neighboring
states; that by its charter, and the charters of the other roads so
acquired by it, there were fixed certain maximum rates of charges
for transportation, which conferred a contract right to establish its
own rates within the maximum, which had not been exceeded by it.
The East Tennessee, Virginia & Georgia Railroad Company, by its
bill, alleged that it was a Tennessee corporation, authorized by law to
consolidate its roads with others, and operating a system of roads ex
tending into neighboring states, and that by its charter there were
fixed eertain maximum rates which conferred upon it the contract
right to establish its own rates within the maximum, and which it had
not exceeded. Both bills alleged that the defendants had been ap
pointed railroad commissioners, and were assuming to act by au
thority claimed under the act of the general assembly of the state of
Tennessee, approved March 30, 1883, which is as follows:

"Chapter CXCIX.
"RAILROAD COMMISSION BILL.

"A bill to be entitled 'An Act to prOVide for the regulation of railroad
companies, and persons operating railroads in this state; to prevent discrimi
nation upon railroads in this state; and to provide for the punishment for the
same; and to appoint a railroad commission.' .

"Section 1. Be it enacted by the general assembly of the state of Tennes
see, that the main track and all the branches of every railroad in this state is
a public highway, over which all persons have equal rights of transportation
for passengers and freights, on the payment of just and reasonable compen
sation to the owner of the railroad for such transportation; and any person
or corporation engaged in the business of transporting passengers or freights
over any railroad in this state who shaH exact and receive for any such trans
portation more than just and reasonable compensation for the services ren
dered, or demand more than the rates specified in any bill of lading issued
by such person or corporation, or who for his or its advantage, or for the
advantage of any connecting line, or of any person or locality, shall make any
unjust and unreasonable discrimination in transportation against any indi
vidual, locality, or corporation, shall be guilty of extortion, and in every case
it shall be for the jury to determine from all the evidence whether more than
just and reasonable compensation was exacted and received, or whether any
such discrimination in transportation, which may be estaolished by the evi
dence, ag:\inst the individual, locality, or corporation, as the case may be, Was
made for the benefit or advantage of the person or corporation operating such
railroad, or of any person or locality: prOVided, that nothing in this.act shall
be construed to prevent contracts for special rates for the purpose of develop
ing any industrial enterprise, or to prevent the execution of any contract DOW
existing. .

"Sec. 2. Be it further enacted, that the party injured may recover of the
person or corporation guilty of extortion, as defined in this act, ten times the
amount of damages sustained by the overcharge or unjust discrimination, as
the case may be, and a reasonable fee for the counsel prosecuting the case in
any court having jurisdiction of the amount, in any county where the person or
corporation operating the railroad does business; but if it appears that the
senice in which theextortion was cOilln:~itteu was done at rates or upon termil
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previously approved by the railroad commission hereinafter established, only
actual damages, and no attorney's fee, shall be recovered.

"Sec. 3. Be it further enacted, that it shall be the duty of the commission
to investigate and determine whether the provisions of this bill have been
violated; and whenever said commissioners shall become s'atisfied that any
railroad corporation has violated any of the provisions of this act, they
shall immediately cause suit or suits to be commenced and prosecuted against
any railroad corporation guilty of such violation in any court having juris
diction of the subject-matter. Said suit shall be prosecuted in the name of
the state of Tennessee, and conducted by the attorney general of the judicial
circuit in which the same is instituted, under the direction of said commission
ers, and no suit so instituted shall be dismissed without their consent. All
moneys so collected shall be paid into the state treasury. Hupon the trial of
any cause for the recovery of the penalties provided in this bill, the jury shall
find for the state, they shall assess and return with their verdict the amount
of the penalty to be imposed on the defendant at any amount not less than
$100, nor more than $1,000, and the court shall render judgment accord
ingly.

"Sec. 4. Be it further enacted, that in all suits or proceedings under this
statute the dflfendant may give in eviden·ce the fact that the rates or terms
in respect to which extoltion is alleged had been previously approved by
the railroad commission hereinafter established, anti such approval shall be
prima facie evidence that such rates or terms were not extortionate.

"Sec. 5. Be it further enacted, that no rates or charges for service in the
transportation of freight over any railroad shall be held or considered extor
tionate or excessive under any proceeding under this act, if it appears from
the evidence that the net earnings of such railroad transporting freight, if
done without such discrimination on the basis of such rate or charge, together
with the net earnings from its passenger and other traffic, would not amount
to more than a fair and just return on the value of which such railroads
with its appurtenances and equipments to be assessed for taxation.

"Sec. 6. Be it further enacted, that all actions to recover damages under
this act shall be commenced within six months after the cause of action ac
crues.

"Sec. 7. Be it further enacted, that the foregoing sections of this act shall
not take effect until the first day of July, 18tl3.

"Sec. R Be it further enacted, that it shall be the duty of all persons or
corporations in this state, who shall own or operate any railroad therein, to
pulJlish by posting at all the depots the tariffs of rates, which have been ap
proved by said commission for transporting freights, showing the rates for
each class, including general and special rates, and it shall be unlawful for
such person or corporation to make any reduction or rebate from such tariff
in favor of any person or corporation which shall not be made in favor of all
other persolls or corporations by a change in such published rates.

"Sec. 9. Be it further enacted. that it shall be unlawful and within the
prohibition of this act for any railroad corporation doing business in this
state, to make any contract, agreement, or arrangement with any other rail
road corporation. or with any common carrier by water in respect to the
transportation of freights of any description, from any place within this state
by which it is to transport only a certain portion of such freights, or by which
it is to refuse to transport such freights or any portion thereof, or by which any
common carrier by water is to refuse to transport such freights or any portion
thereof, or by which it is to receive any sum of money, or anything of value
for not transporting all or any part of such freights, or by which it is to pay
any sum of money, or part with anything of value as an inducement to any
other railroad corporation or common carrier by water not to compete with it
in the transportation of such freights, or by which it and other railrOad corpo-

•
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rations or common carrier by water, distribute among themse1ves for trans
portation, according to percentages, any freights offered for shipment; and
railroad corporations are required to remove freights when delivered or of
fered for shipment to the extent of their facilities without unnecessary delay
and without regard to any contract, agreement, or arrangement expressed or
implied as aforesaid, and all railroad corporations refusing or neglecting so
to do are hereby declared to be subject to ~he penalties imposed by this act.

"Sec. 10. Be it further enacted, that this act shall not prevent any railroad
company from transporting freight free of charge, prOVided it is not done to
evade the provisions of this act.

"Sec. 11. Be it further enacted, that it shall be the duty of the governor to
nominate three competent persons, one from each grand division of the state,
sUbject to the confirmation of the senate, if in session, who shall constitute
the railroad commission of the state of Tennessee, and the commissioners,
after qualifying, as prescribed in section 11 of this act, shall proceed to elect
oneof their number as president and one as secretary; and said commission
ers shall hold their offices until the first day of January, 1885, and their suc
cessors shall be elected by the qualified voters of the state at the November
election, 1884, and every two years thereafter.

"Sec. 12. Be it further enacted, that the said railroad commissioners shall
be state officers, and before entering on their duties shall take the oath of
office prescribed for other state officers, and may be impeached allu- removetI
from office for the same causes, and in the same manner, as other state of
ficers. They shall hold office for two years and until their successors
respectively are duly elected or appointed and qualified, and any vacancy
shall be filled by the governor; the person so appointed shall hold office
until his successor is duly appointed, confirmed, and qualified as above pro
vided. No person in the employ of any railroad corporation, or other
person, owning or operating a railroad in this state, or owning any stock
in any railroad corporation, shall be nominated by the governor as a mem
ber of such commission, and any commissioner who shall accept any gift,
gratuity, or emolument, or employment from any person or corporation own
ing or operating a railroad in this state, during his continuance in office, ex
cept a permit for himself to pass over the railroad of such person or corpora
tion. shall forfeit his office, and may be impeached and removed from office
for that cause, as well as any of the causes specified by law for the impeach
ment of other state officers.

"Sec. 13. Be it further enacted, that it shall be the duty of the commission
to consider and carefully revise all tariffs of charges for transportation of any
person or corporation owning or operating a railroad in this state, and if, in
the judgment of the commission, any such charge is more than just and rea
sonable compensation for the service for which it is proposed to be made, or
if any such charges amount to unjust and unreasonable discrimination against
any person, locality, or corporation, the commission shall notify the person or
corporation of the changes necessary to reduce the rate of charges to just antI
reasonable compensation, and to avoid unjust and unreasonable disl\rimina
tion; when such changes are made or when none are deemed proper and ex
pedient, the members of the commission shall append a certificate of its ap
proval to such tariff 01' charges, and in case snch change shall not be made,
or if any charge subsequently made shall not conform thereto, said corpora
tion shall be held prima facie gUilty of extortion.

"Sec. 14. Be it further enacted, that it shall be the duty of said commis
sion to hear all complaints made by any person against any such tariff or rates
so approved, on the ground that the same in any respect is for more than just
and reasonable compensation, or that such charges, or any of them, amount
to or operate so as to effect unjust and unreasonable discrimination, such
compl~intmust be in writing and specify the items in the tariff against which
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complaint is made, and if it appears to the commission that there mal be jus
tice in the complaint, or that the matters ought to be investigated, the com
mission shall forthwith furnish to the person or corporation operating tile
railroads a copy of the complaint, together with notice that, at a time and
place stated in the notice, the tariff as to said items will be revised by the
commission, and at such time and place it shall be the duty of the commis
sion to hear the parties to the controversy, or by counsel, and such evidence
as may be offered, oral or in writing, and may examine witnesses 611 oath,
conforming to the mode of proceedings as nearly as may be convenient to
that required of arbitrators, giVing such time and latitude to each ffide, and
regulating the opening and conclusion of any argument as the commission
may consider best adapted to arrive at the truth, and when the hearing is
concluded, tha commission shall give notice of any changes deemed proper by
them to be made, to the person or corporation operating the railroad. And
any subsequent charge higher than the amount fixed shall be pl'imafacie
evidence of extortion. And all railroad companies or persons operating rail
roads in this state shall make out and deliver for revision to the commission
ers a schedule of their rates of charges for the transportation of freights, cars,
and passengers, within twenty days after the president or superintendent is
notified by the commissioners that they are ready to consider the same, and
on failure to do so, said railro~d company, or other persons so operating said
railroad, shall be liable toa fine of $100 for every day of said failure after the
expiration of said twenty days; and said railroad company or other persons
operating any railroad shall have the right to appear and make suct. proof as
they may desire in regard to revision by said commissioners, under such reg
ulations as the commissioners may prescribe.

"Sec. 15. Be it further enacted, that said commission shall have an office
at the capital, and Shall meet there on the first Monday in every month, and
shall remain in session until all business before them is disposed of; and
shall hold other sessions at such times and places as may be necessary for the
proper discharge of their duties, or as the convenience of parties in the jUdg
ment of the commission may reqUire. The members of said commission shall
each receive a salary of two thollsand dollars, unless restrained by law from
the performance of their duties, to be paid as the salaries of the other state offi
cers. It shall be the duty of the commission to keep a record of all its pro
ceedings, which shall be open at all times to the inspection of the public.

"Sec. 16. Be it further enacted, that all money paid out under this act
shall be paid on warrant of the comptroller to the treasurer, as by law pro
vided, including such sum as may be necessary to procure offioe furniture, .
stationery, and other office expenses, including rent of office of said commis
sion: prOVided that such office expenses shall not exceed five bundred dollars
per annum.

"Sec. 17. Be itfurtberenacted, that wbenever, in the jUdgmentol tberail·
road commission, it shall appear that repairs are necessary upon any such
railroad, or that any addition to the rolling stock, or any addition to or change
of the station or station-houses, or any change in the rates of fares for trans
porting freight or passengers, or any ohange in the mode of operating the road
and conducting its business, is reasonable and expedient in order to promote
the security, convenience, and accommodation of the public, they shall give
information in writing to the corporation of the improvements and changes
which they adjudge to be proper, and a report of the proceedings Shall be in
cluded in the annual report of the commission to the legislature•.

"Sec. 18. Be it further enacted, that the said commissioners shaUhave
the right to pass free of charge in the performance of their duties on ~L .the
railroads in this state. That said commissioners shaUhave general supervision
over all the railroads of Tennessee, and shall examine the same froln·time to
time, 'and keep then~selves informed as to their·coudition, and the manner in
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which' they are operated with reference to the security and accommodation of
the public;:, and the compliance of the several corporations with their char
ters and the laws of the state..
. "Sec. 19. Be it further enacted, that sald commission shall, as often as they
~em it necessary, examine the several railroads in this state, and shall rec
ommend in writing to the several railroad companies, or any of them, from
.time to time. the adoption of such llleasuresand regulations as said commis
sioners'deem conducive to the public safety and interest.

"Sec.2U. Be it further enacted, that the managers operating the several
railroads of this state shall furnish the said commIssion with all the informa
tion required, relative to the management of their respective lines, and par
ticularly with c()pies of all leases. contracts, and agreements for transporta
tion, with express, sleeping-ear, or other companies, to which they are parties,
with schedules of tariff rates.

"Sec. 21. Be it further enacted,that the several railroad companies, trus
tees, or receivers, or other persons operating railroads in this state, be and
are hereby required to make annual returns of their business to the board of
commissioners on or before the first day of September of each year, made up
to the close of bus~ness on the thirtieth day of June next preceding, which
annual returns shall be made in dnplicate in the manner prescribed by said
commissioners, upon the blank forms to be furnished by said commissioners
to said railroad companies. Any railroad company which shall neglector re
fuse to make such terms shall forfeit to the state $100 for each day of such
refusal or neglect;

"Sec. 22. Be it further enacted, that every railroad company shaU, within
twenty-four llours after the occurrence of any accident to a train, attended
with serious personal injury, on any portion of its line within the limits of
the state, give notice of the same to the railroad commissioners, who, upon
receiving such notice. or upon public rumor of such accident, may repair or
dispatch one or more of their number to the scene of said accident, and in
quire into the facts and circumstanoes thereof, which shall be recorded in the
minutes of their proceedings, and embraced in their annual report.

"Sec. 23. Be it further enacted,that the said commissioners may summon
and examine, under oath, such witnesses as they may think proper in rela
tion to the affairs of any railroad company.

"Sec. 24. Be it further enacted, tl}at the board, through their chairman,
.shall make annual reports to the governor, on or before the first day of De
cember in each year, for transmission to the legislature, of their doings for
the year ending on the thirtieth day of June next preceding, containing such
-facts as will disclol'le the actnal workings of the railway system in this state.
and such suggestions as to the. general railroad policy of the state as may
seem to them appropriate. 'rhey shall also submit such recommendations for
further legislation upon the subjects of railroads as they may deem necessary
or advisable for the interests of the state.

"l:le<;l.25. Be it further enacted, that the railroad commissioners shall have
<It all times access. to the list of stockholders of every corporation operating a
railrOad in this state, and may, in their discretion, at any time, cause the
same to be copied in whole or in part for their own information, or for the
information of persons owning stock in such corporations.

"Sec. 26. Be it further enacted, tha,t it shall be the duty of the railroad
.cQmmission,by correspondence. convl;jntions, or otherwise, to confer With the·
railroad commissioners of other i?,tates of the Union, and with such persons
from states haVing no railroad corumissioners as the governor of such states
may appoint, for the purpose of agreeing, if practicable, upon a draft of stat
utes to be submitted to the legislature of eMh state, which shall secure snch
,uniform control of railroad transportation in the several states, and from one
state intI) or tlgough another stil~e. as will b3st sub.serve the interest of trade
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and commerce of the whole country; and. said commission shall include in
their annual report to the governor an abstract of the proceedings of any such
conference or convention.

"Sec. 27. Be it further enacted, that no person holding the office of railroad
commissioner shall, during his continuance in ollice, personally. or through
any partner or agent, render any professional services, or make otperform
any business contracts with or for any raill'oad owned or operated in this state.
excepting contracts made with such railroad in its capacity as common carrier.

"Sec. 28. Be it further enacted. that nothing in this act contained shall be,
oonstrued to affect in any manner or degree the legal duties. rights, and obli
gations of any railroad corporation or other person owning or operating any
railroad in this state. or its legal liability for the consequences of its neglect
or mismanagement. whether adjUdged by said commission to be reasonable.
expedient, and proper. or not.

"Sec. 29. Be it further enacted, that none of the provisions of this act shall
apply to any railroad now being const.ructed, or which may hereafter be begun
and constructed. in this state, until ten years from and after the completion
of such new railroad.

"Sec. 30. Be it further enacted, that witneSses summoned to appear before
said commission shall be entitled. to the ~llme pe1' diemand mileage as.wit
nesses attending the circuit court. Witness.es summoned by the commissioners
~hall be paid by warrant on the treasury, to be drawn by the cumptroller, on
the certificate of the president of the board, of the amount to which such wit
ness is entitled; witnesses summoned by any party, to be paid by the party by
whom they are summoned. And the commissioners are hereby clothed with
the same power to enforce the attendanc6 of witnesses as is now possessed by
any court of record. ..... .

"Sec. 31. Be it further enacted, that this act take effect from and nfter its
passage. thd public welfare reqUiring it.

"Passed March 29, 1883. W. L. LEDGERWOOD,
"Speaker of the House Of Representlttives.

"B. F. ALEXANDER,
"Speaker of the Senate.

"Approved March 30,1883. WllI. B. BATE,Governor."

The bills further averred that the defendants hadnoti~ed the plain..
tiff corporations that they would proceedul1der that act to ravise aU
their tariffs of rates within the state of Tenuessee. altd alleged that
the proposed action of the commissioners, as well as the said legisla
tion, were in violation of the state and federal constitutions in sevaral
respects. not necessary to report, as the decision oftha COllrt is not
based upon them. The constitutional, provisions teHed,upon.to
gether'with the averments. of the bills' pertiIUlut thereto, are suffi.
ciently stated in the opinions. .

The defendants filed their affidavits in each of the cases, in which
they denied the contention of· the plaintiffs as to the eonstruct,ion of
their respective charters. and the allegations upon which the validity
Qf the passage of the act wa$ 'attncked,denied that the act in anv
way violated the constitutional provisions relied on by the plaintiff~,.
,or that they were about to act illegally or in violation of plaintiffs'
rights, and explained in detail what they had done under the act
in ·respe~t of the plaintiffs' roads, al1d what conrseofeonduct they
proposed ·to pursue. They averred the power of the state to pass
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the act, and elaborately detailed certain facts in the conduct of the
plaintiffs respectively, to show the necessity of regulation in order
to prevent the unreasonable and unjust charges and discriminations
of which affiants alleged the plaintiffs had been guilty, including ex.
cessive charges beyond the maximum prescribed by the respective
chatters of the plaintiffs. They also expressed a great desire to ex
ercise their powers under the act with becoming caution and modera
tion, and in the best of faith to the railroad companies and the pub
lic, so that the interests of all should be reasonably promoted and
protected.

The circuit judge granted a restraining order, and directed the ap
plication for a preliminary injunction to be argued at Nashville before
himself and the two district judges of Tennessee..

Ed. Baxter, East' J; Fogg, Dickinson J; Fraser, and Smith J; Allison,
for Louisville & N. R. Co.

Wm; M. Baxter, for East Tennessee, V. & G; R. Co.
Vert1'ees J; Vertrees and S. F. Wilson, for defendants.

• Before BAXTER, HAMMOND, and KEY, JJ.
BAXTER, J. The complainant, the Louisville & Nashville Railroad

Company, claims to be a corporation and citizen of Kentucky, and
the defendants are the "railroad commission," appointed under and
pursuant to the act of March 30, 1883. The provisions of this act,
80 far as they are material, will be recited in the progress of this
opinion. It is enough, for the present, to say that it pnrports to
vest the defendants with general supervision of a.ll the railroads and
railroad operations in Tennessee. The complainant, who owns and
operates several railroads in the state, contends-First, that said act
was not passed in the manner prescribed and according to the for
malities required by the constitution, or, if it was, it was not passed
in the form in which it has been promulgated; and, secondly, if con·
stitutionally enacted, it is repugnant to the state and federal consti·
tutions, and therefore void and inoperative. It furthermore com·
plains that the defendants are about to enforce the same to its great
detriment and irreparable injury, and prays for an injunction to
restrain the defendants from interfering, under the color thereof,
with its property or business, Per contra, the defendants insist that
the act was regularly passed as' pl'omnlgated, and that it is, in all of
its provisions, within the constitutional prerogatives of the geneml
assembly, and a valid enactment; and that the enforcement thereof
by them will be no legal wrong of which the complainant bas any
right to complain.

Onr duty, therefore, is to inquire and determine whether there is
any irreconcilable repugnance between the aot and the state 01' fed.
eral constitutions. Its first declaration is that all railroads in the
state are publio highways, over which all persons have equal rights
of transportation for their persons and freight, on the payment of a
just and reasonable compensation therefor. To this we full~' assent.
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Railroads have been created mainly for the accommodation of the
puhlic and to facilitate the business of the country. They are indis
pensable to the rapid and cheap transportation of commercial com·
modities. Under the fostering care and protection hitherto extended
to them, they have expanded into huge proportions. With the be
ginning of this year we had 125,000 miles of road, representing more
than $5,000,000,000 of capital, giving employment to 500,000 people,
and in the annual receipt of more than $800,000,000 of earnings.
They permeate every part of this extended country, and in a large
measure monopolize the entire inland carrying business. Everybody,
from the very exigencies of business, is compelled to patronize them.
In this regard business men are left without any option. If unre
strained by wholesome legislation the public would be very much at
their mercy. They could, by unjust discriminations, made under the
name of drawbacks, rebates, or other disingenuous pretenses, favor
friends and oppress opponents, and so adjnst and graduate their rates
according to the exigencies of fluctuating markets, as to secure to
themselves or those who operate them an undue proportion of ad
vancing prices. It would, thereford, in view of these obvious possi
bilities, be a humiliating confession to admit that there was no re
served power, either in the court or the legislature, to protect the pub
lic against such possible abuses. We do not hesitate to affirm the
existence of such a power. Every owner of property, however abso
lute and unqualified his title, holds it subject to the implied liability
that the use thereof shall not be injurious to the public. Rights of
property, like social and conventional rights, are held subject to such
reasonable limitations in regard to their enjoyment as shall prevent
them from being injurious to the rights of others, and to such reason
able restraints and regulations, to be established by law, as the legis
lature may from time to time ordain and establish. It is, in this
principle, applicable alike to all kinds of property, generally denom
inated the "police power" of the state, that the authority is found for
such control over individuals and corporations, and over their prop
erty, as is necessary to insure safety to all and promote the public
convenience and welfare. And in the exercise of this reserved au
thority the legislature may require railroad corporations and persons
operating railroads in the state to observe pl'ecautionary measures
against accident, forbid unjust discrimination and extortionate charges,
and, where there is no valid contract to the contrary, prescribe a
reasonable maximum of charges for the services to be performed by
them, a!ld enforce the same by appropriate pains and penalties.
There are many other things that may be lawfully exacted of them,
which need not be recapitulated here. The legislature, however, can
not, under the pretense of regulation, deprive a corporation of any of
its essential rights and privileges. In other words, the rules pre
scribed and the power exerted must be within the police power in fact,
and not covert amendments to their chal"ters in curtailment of their

v.19,no.10-44
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corporate franchises. Nor can the legislature, in the exercise of this
power, make any regulation in contravention of the state or national
constitution. Every statute which invades vested rights, inflicts pun
ishment or takes private property otherwise than by due process of
law, impairs the obligation of valid contracts, or denies to anyone
or more persons the equal protection of the law, are unconstitutional
and invalid. .

Does the act in question violate any of these principles? As we
have seen, it assumes to vest the defendants with a general super
vision of all railroads and railroad operations in the state, and makes
it their duty "to consider and carefully revise the tariffs of charges
for transportation," etc., and if, in their judgment, the rate charged
by them "is more than a just and reasonable oompensation" for the
service to be performed, or if such rate "amounts to unjust and un
reasonable discrimination" against any person, locality, or oorpora
tion, they are to notify said corporations, etc., of the ohanges neces~

sary to reduce the rate to "a just and reasonable compensation," and
to "avoid unjust and unreasonable discrimination," and "when suoh
changes are made or deemed unnecessary," said oommissioners are
~ommanded to append a certificate of approval to the schedule of
('harges so authorized by them, and the rates thus fixed, approved,
and certified shall be prima facie evidence of the reasonableness and
justice of the same; but they are nevertheless subject to revision by
~uries as will be hereinafter shown. The act does not, in express
{'1rms, command railroad carriers to adopt the rates prescribed by the
~"mmissioners, but provides that if they shall "exact and receive"
more than "a just and reasonable oompensation," or "demand more
t.han the rates specified in any bill of lading" issued by them respect
;~Tely, or shall for their "advantage or for the advantage of any con
necting line," ot: of "any person or locality;" or if such railroad cor:
poration makes any "unjust or unreasonable discrimination," et!}.,
(nnless in the fulfillment of an existing contract or SOme contract to
1"3 thereafter made for the purpose of developing some industrial
enterprise,) it shall be held prima facie guilty of the crime of extor
l:ion, as defined by the act, and subjected to the pains and penalties.
therein imposed; and every "injured" party is authorized to sue for
flach extortionate charge, and recover "ten times the amount of the
damages sustained," and a reasonable fee for his counsel, unless it
2hall appear that the alleged extortionate charge conformed to the
:"fttes fixed by the commission, in which contingency, (if the jury shall
f'ntertain the opillion that the rates so fixed are too high or amount
to an unjust and unreasonable discrimination,) they are reqnired to
~nd for the plaintiff, but only for his actual damages, excluding the
file to counsel. Furthermore, the commissioners themselves are not
llJund by the rates prescribed by them.- On the contrary, they ar~
, harged with the duty of "investigating" and "determining" whether
:-nY,of the provisions of said act are violated, and whenever satis!ied
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that violations thereof have occurred, notwithstanding the corpora
tion ,may have charged the rates fixed and authorized by them, they
are peremptorily commanded by the statute to bring Buits for every
such violation against the offender in the name and for the benefit
of the state; and if upon the trial the jury shall believe from the tes
timony add~ced that the charges are "unjust and unreasonable," or
that they "amount to unjust anel unreasonable discrimination," their
verdict must be for the state, and they are required to assess and re
turn therewith a penalty of not leBs than $100 nor more than $1,000.
and the court shall render judgment therefor.

The complainant insists that the act is too indefinite to sustain lit
suit for the penalties therein imposed, the offenses for which said
penalties are to be inflicted not being sufficiently defined. The defini
tion of the two principal of these offenses, is,-First, the taking of
~'unjust and unreasonable compensation;" and, secondly, the making
of "unjust and unreasonable discriminations." But what is unjust and
unreasonable compensation, and unjust and unreasonable discrim
ination? And can an action, quasi criminal, be predicated thereon?
It was expressly held to the contrary in the case of Cowan v.East Tenn.,
v. et G. B. Co., decided a few years since, at Knoxville, (but not re
ported,) because, as the learned judge said, "it would have to be left
to a jury, upon the proof, to say whether the difference" in the rates
"was discrimination or not," and that the same difference "might in
one instance be held a violation of the law and in another not," thus
making the guilt or innocence of the accused dependent upon the
finding of the jury, and not upon a construction of the act. "'rhis,"
he said, "I think cannot be done." If this decision is authoritative,
it is conclusive of this part of this case. We think the decision clearly
right. ,Questions as to what is, a reasonable ,time for the performance
of a contract, pr reasonable compensation for work and labor done by
one man at the request of another without any stipulation as to the

,price to be paid, and other like cases, frequently arise in civil contro
versies. But the law furnishes, in all such cases, a standard of com
pensation for the guidance of the jury. Without such legal standard
there .could be no reasonable approximation to uniform results; the
verdicts of juries would be as variant as their prejudices, and this
could not be tolerated. To thus relegate the administration of the
law to the unrestrained discretion of the jury; to thus authorize them
to determine the mea,sure of damages and then assess the amount to
which a plaintiff may be entitled, would inevitably lead to inequalities
and to injustice. Hence, the statute under consideration undertakes
to supply" this desideratum by which juries are to be governed in the
determination ·of the questions submitted to t}1em. That standard is
"that no rates or charges for service in th,e transportation of freight
over any rllrilroad, shall be held or considered extortionate or excessive
under any proceeding under this act, if it appears from the evidence
that the net earnings '" '" '" from its passenger and other traffic
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would not amount to more than a fair'and just return on the value of
which such railroads with its appurtenances and equipments to be
assessed for taxation."

This definition is somewhat obscure. But, however interpreted, it
does not obviate the objection made or mitigate its force, hut intensi4
fiBS pre-existing doubts. The value is to be the amount at which the
road, its appurtenances and equipments are "to be assessed for taxa4

tion." But what assessment is to govern? The one made before or
after the alleged overcharge or prohibited discrimination? The lan4
guage of the act is, "to be assessed." But we will not tarry here. SUP4
pose the value satisfactorily ascertained, how and upon what basis
are the net earnings to be computed? Is the estimate to be based on
past receipts, current income, or anticipated earnings? Is the aC4
cused corporation to he held to anticipate its future operations, fore
see the amount of its receipts and expenditures, and accurately fore
know its future profits and losses, so as to be able to strike a balance
in advance of actual results in order to make its charges conform to
the requirements of the statute? If so, how far in the future must
their foreknowledge extend? These are some of the many difficulties
with which railroad companies are to be embarrassed, and against
which the act requires them to provide. But we will suppose these
to have been successfully surmounted, and another and more obsti
nate problem remains. These corporations are, in addition to their
expenses, allowed to charge at a rate that will insure a "fair and
just return" on the value of their property. But what is a fair and
just return? This vital question is by the act left to the unqualified
and unrestrained discretion of the jury. There is no legal standard
erected whereby the jury can measure the amount. One jury may
fix it at 2 or 3 per cent. per annum, while another jury may, in view
of business contingencies and fluctuating values, allow 6, 8, or 10 per
cent., and their action would be so far conclusive as to be beyond
the revision of any reviewing court. The facts that the jury are to
ascertain are-First, the net earnings; and, secondly, what would be a
"fair and just return." The ascertainment of net earnings involves
necessarily an inquiry into the gross receipts and expenditures. May
the jury revise the expense account, and if so, to what extent? Both
the earnings and expenses vary in accordance with the exigencies of
business. Are rates to be varied in accordance with the fluctuating
fortunes of railroad operations? If so, a charge reasonable in itself
and honestly made might be rendered extortionate, and hence crim
iual, by a reduction of expenses or an unexpected increase of. business,
or a charge honestly made on the supposition that 5 or 6 per cent.
would be fair and just, might be converted into a crime by the ver
dict of a jury subsequently rendered, based, it may he, upon facts
transpiring subsequent to the alleged violation of the law.

We think the property of a citizen-and a railroad corporation is,
in legal contemplation, a citizen-cannot be thus imperiled by such
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vague, uncertain, and indefinite enactments. The corporations alid
persons against whom this act is directed can do nothing under it
with reasonable safety. They may take counsel of the commission,
act upon their advice, and honestly endeavor to conform to the stat~

ute. But if a jury before whom they may be subsequently arraigned,
shall, in their judgment and upon such arbitrary basis as they are at
liberty to adopt, conclude that the commissioners misadvised or that
the managers of the accused railroad corporation made a mistake in
regulating their charges upon a 5 per cent., instead of a 4 per cent.,
basis, the honesty and good faith of the accused will go for nothing,
and penalty upon penalty may be added until the defendants' prop
erty shall be gradually transferred to the public. This cannot be per
mitted. Penalties cannot be thus inflicted at the discretion of a jury.
Before the property of a citizen, natural or corporate, can be thus
confiscated, the crime for which the penalty is inflicted must be de
fined by the law-making power. The legislature cannot delegate this
power to a jury. If it can declare it a criminal act for a railroad
corporation to take more than a "fair and just return" on its invest·
ments, it must, in order to the validity of the law, define with rea
sonable certainty what would constitute such "fair and just return."
The act under review does not do this, but leaves it to the jury to snp
ply the omission. No railroad company can possibly anticipate what
view a jury may take of the matter, and hence cannot know in ad
vance of a verdict whether its charges are lawful or unlawful. One
jnry may convict for a charge made on a basis of 4 per cent., while
another might acquit an accused who had demanded and received at
the rate of 6 per cent., rendering the statute, in its practical working,
as unequal and unjust in its operation as it is indefinite in its terms.
No citizen, under the protection of this court, can be constitutionally
subjected to penalties and despoiled of his property, in a criminal or
quasi criminal proceeding, under and by force of such indefinite legis
lation.

The act furthermore conflicts with the eighth section of the elev.
enth article of the state constitution and the fourteenth amendment
to the constitution of the United States. The first of these provides
that "the legislature shall have no power to suspend any general law
for the benefit of any particular .individual, nor to pass any law for
the benefit of individuals, inconsistent with the general laws of the
land; nor to pass any law granting to any individual or individuals
rights, privileges, immunities, or exemptions, other than such as may
be by the same law extended to every member of the community who
may be able to bring himself Within the provisions of such law;" and
the last-the fourteenth amendment-prohibits the states from "de.
priving any person of life, liberty, or property without due process of
law, or denying to any person within their jurisdiction the equal pro
tection of the law." It is not necessary for us to undertake, hi this
"<.I."'e, to define the boundaries or limit the operation of these just con-
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stitutional restrictions upon legislative authority. Their general 01).
ject is to secure to all citizens in like circumstances an equality of
legal rights, and to protect minorities and other interests not strong
enough to protect themselves against the aggressions of the majority;
to restrain all injurious legislative discrimination against persons and
property; to compel an equal. distribution of the burdens of govern·
ment upon every citizen, natural or corporate, coming fairly within
the purview of the law; and to give to everyone an equal right to in·
voke the remedies prescribed by law for the redress of wrongs done,
either to his person, reputation, or property. Such, we say, is the
general purpose and intent of these constitutional provisions. The
accuracy of this interpretation is not, 808 we understand, questioned
by the defendants. Their contention is that railroad property is, in
many respects, peculiar in its characteristics and uses, requiring leg
islation peculiarly adapted to them, and that to so legislate is not
within the prohibitions of the foregoing constitutional guaranties, as,
for instance, the enactment of a statute to regulate the running of
trains by railroads. We admit the contention that it is competent
for the legislature to enact laws for the government and regulation of
railroads, and that the same could not be rendered invalid because of
their non-applicability to other and dissimilar properties. But it does
not follow that the legislature can enact statutes applicable as well to
other kinds of property as to railroads, and therein discriminate so as
to impose heavier burdens on one than are imposed on the other. Cer
tainly, they cannot so distinguish as between different railroad compan·
ies or between railroad corporations and persons operating railroads
in competition with them. Nevertheless, the act in question, if valid,
has made this discrimination in the most direct and positive terms.
Although it professes toprovide for the regulation of railroad companies
and persons operating railroads in this state; and although both are
common carriers by rail, use the same kind of machinery and motive
power, are under equal obligations to the public and to their patrons,
and compete in business, railroad corporations are thereby burdened
with pains and penalties not imposed on person's operating railroads in
competition with them. By the first section of the act both are de·
elared amenable to "injured parties" forthe causes therein enumerated.
\But the third section, prescribing penalties in favor of the state, as
hereinbefore stated, for charges made in excess of what a jury may
subsequently find in manner aforesaid and upon the basis stated, to be
more than just and reasonable compensation, or unjust and unrea·
sonable discriplination, is expressly confined to corporations. Under
this section, corporations are subject to be sued, harassed, and wor·
ried by expensive and ruinous litigation, and to the payment of the
penalties and costs therein provided, while persons operating rail
roads in active competition with them,engaged in the same kind of
quasi public service and under the aameobligations of fidelity and
diligence, are exempt therefrom.
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Another and like invidious discrimination is contained in section 13.
This section makes it the duty of the c0mruissioners to "consider and
carefully revise all the tariffs of charges for transportation of any per
gon or corporation owning or operating a railroad in this state,'" ahd if,
in their judgment, "any such charge is more than jnst and reasonable
compensation for the service for which it is proposed to be made, or
if any such charge amounts to unjust and unreasonable discrimina·
tion against any peraon, locality or corporation," the commissioners
are to "notify the person or corporation of the changes necessary to
reduce the rate to a just and reasonable compensation, and to avoid
an unjust and unreasonable discrimination;" and "when such changes
are made," or "when none are deemed proper and expedient, the
commissioners are to append a certificate of approval to such tariff
of charges, and in case such change" suggested by the commission
"shall not be made," or if "any charge, subsequently made, shall.
not conform thereto," said "corporation shall be held prima facie
guilty of extortion." It is corporations, and not persons operating.
l'ailroads, who are to be held prima facie guilty of extortion under this
section, and it is corporations, and corporations only, who can be
punished under its provisions, and thus it appears the act is, in its.
severest features, more exacting and oppressive of corporations than
of persons operating railroads, the former being subjected to penal.
ties and to punishment from which the latter are exempt. But the
unconstitutional discrimination of this act is not confined to discrim
ination between railroad corporations and persons operating rail
roads, but extends to a discrimination between railroad corporations
themselves, the twenty-ninth section thereof expressly declaring that
"none of its provisions" shall apply to any railroad then being "con
structed," or which might thereafter be "begun and constructed in the
state," until "ten years from and after its completion." Wherefore this
distinction between existing roads and Toads to be thereafter built?
If the act was a proper regulation, why not apply it to roads to be
hereafter built? If the legislature can thus draw the line between
different railroads based on the date at which they were or are to be
constructed, where and at what point is legislative discrimination to
cease? If the legislature can thus discriminate between new and old
roads, it can assume any other arbitrary basis in support of invidious
legislation,and in this way oppress one interest for the benefit of an·
other; ·audif it can do this, the foregoing wise and just provisions of
the state and national constitutions, intended to secure an equality of
rights to every citizen, may as well be eliminated from those sacred
instruments.

Notwithstanding the act under consideration professes to regulate
railroad operations, it, in effect, places the business of all railroad
corporations in the state under defendants' supervision and.. control.
In addition to the authority to revise their tariffs of charges, as here.
inbefor6shown, the commissioners may, for undisclosed reasons, and
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without accountability to anyone, give better rates to one corporation
than to another. And (section 17) whenever, in their judgment, "it
shall appear that repairs are necessary, II or that "additional roDing
stock" is needed, or "any change of stations or station-houses," or
"any change in rates" are desirable, or "change in the mode of oper
ating any road, and conducting its business is reasonable or ex
pedient," the commissioners "shall give information in writing" to
the corporation of the "improvements and changes which they may
adjudge proper," etc. These powers, in addition to the authority to
prescribe rates, include all the incidents pertaining to the absolute
ownership of property. In the exercise of them the commission can
limit receipts and dicta~e expenditures, insure prosperity to one com
pany and drive another into bankruptcy, and assume the manage
ment and control of the business and operations of every railroad
corporation in the state. .

But the defendants say that their revisions of tariff rates and sug
gestions in regard to the methods of conducting business are not ob
ligatory on the railroad corporations; that the sta~ute is advisory and
not mandatory in its terms. This is true; upon the face of it, the
railroad companies are left to adopt or reject the rates fixed, and ig
nore the suggestions made by the commissioners. But if they de
cline to conform to the rates fixed by the commissioners they do so
at the peril of subjecting themselves to a multiplicity of suits by the
state and by individuals, to be tried by juries interested in the reduc
tion of charges, and upon the anomalous principles declared by the
act, which, by force of the prima facie effect therein given to the
ex parte acHon of the commissioners, reverses the presumption of in
nocence hitherto accorded to all defendants in criminal or quasi crim
inal proceedings, and casts the burden of exculpation on tho accused.
That such litigation will follow is not at all problematical; it is cer
tain. The authors of this statute have been careful to place this be
yond doubt. It is therein made the imperative duty of the com
missioners, in the event any railroad company refuses to adopt the
rates to be prescribed by them, to institute and prosecute a suit, as
hereinbefore stated, for every overcharge; and the juries called to
try them, will, by the express command of the statute, be compelled
to find against the defendants and assess the penalties imposed, un
less defendants establish by affirmative proof that Hs future net earn
ings, on the arbitrary basis declared by the act, will not exceed a fair
and just return on the value of its property to be assessed for taxation,
the jury being the exclusive judges of what a fair and just return is.
This much is expressly commanded. But "injured parties" are left
to the exercise of their own discretion whether they will sue or not.
Nevertheless, by way of inducement, the prima facie effect given by
the act to the judgment of the commissioners supplies them with the
requisite proof to sustain their actions, and, as an additional encour
agement, the act offers ten times the amount of the damages sustained,
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and a reasonable attorney's fea, to be paid by the railroad company.
No railroad company in the state can successfully cope with the liti
gation that will inevitably follow a refusal by it to conform to the
requirements of the commissioners in the particular mentioned.
Through the indefinite terms of the statute, severity.and multiplicity
of its penalties, the impossibility of determining in advance of the
verdier of a jury in the particular case, what is and what is not a
violation of its provisions, the power conferred or attempted to be
conferred on juries to define the offense and then inflict punishment,
coupled with the ex post facto effect given to their verdict, involves
everything in uncertainty and commits every railroad corporation in
the state to the mercy of the commission. .By the slow but certain
operation of this statute, the commission can, if they want to, grad
ually take and appropriate all the railroad property in ~he state to
the public use, without that just compensation provided for by the
constitution. In a word, the commission, under the terms of this
act, hold, in so far as railroad corporations are concerned, the issue
of life and death as in the hollow of their hands.

Of what avail, then, is the suggestion that the powers of the com
mission are only advisory? To whom and in relation to what is their
advice to be given? They speak to the owners of $50,000,000 of
railroad property; and, although they may speak in the most defer
entiallanguage, the companies to whom their gentle admonitions are
to be addressed, thoroughly understand and justly appreciate the un
limited authority with which they are clothed by the act, the uncer
tainties ahead, the dangers with which they are environed, and the
ruinous litigation to which they will be exposed if they decline to adopt
the suggestions made, and they will, therefore, with a lively sense of
their utter helplessness, cravenly submit to the will of the commission,
although such submission may remotely involve the company in hope
less insolvency. Like apprehension would continue them the ready
and flexible tools of the power thus placed over them, and the expressed
wishes of the commission would, in every instance, be accepted and
acted upon as if it wa.s a positive command. No prescience is requi
site to forecast the consequences. The commission would become the
practical managers of all our railroads. They are to be elected every
two years by a popular vote. In the absence of some radical change
of party methods, the commission, to be elected from time to time,
would represent and execute the policy of the dominant party, and,
unconsciously or intentionally, manipulate this great interest for the
benefit of the political organization to which they belong. Railroad
property, on the successful, judicious, and just management of which
the future growth and prosperity of the state so essentially depend,
would become the prey of the spoilsmen; and an irresponsible oligar
chy, far more dangerous to political morals and the business interests
of Tennessee than any possible railroad combination, would be firmly
establi::lheli in our midst.
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We do not, by these comments, intend to cast any imputation upon
the defendants. There is nothing in this record which, in any degree,
impugns either their aotions or motives. So far as we can see,they
have, in good faith, endeavored to perform their duties as they un
derstand them. Our objeot is simply to point out the extraordinary
powers attempted to be conf-erred by the act, and to indicate the
large opportunities which it affords for an abuse of power and an in
vasion of vested rights under the color of authority; how it is that
railroad organizations coilld be subjected to party service under its
provisions and be manipulated as well against as in furtherance of
the public interests, and to say, in the language of the supreme oourt
of Tennessee, in the caSe of Farnsworth v. Vance, 2 Coldw. 108, that
"this tremendous power" does not, as we think, "lurk within the prin
ciples of legislative power." We repeat, the regulating power of the
legislature and the courts is sufficient ,to compel railroad companies
to perform all their undertakings in favor of the public, and to prevent
or punish all derelictions of duty. The legislature can enact laws,
within constitutional 'limits, for the regulation of railroads and rail
road operations, but it cannot lawfully authorize a commission, by
direot or indirect legislation intended to accomplish that end, or neces
sarily involving that result, to take control of their business and oper
ations. Such legislation would be an unauthorized and unoonstitu
tional invasion of private rights. The act is also, as we think, a
regulation of interstate commerce, and to that extent an intrusion
upon the exclusive legislative authority of congress. The reasons for
this belief .will, by special request, be stated by brother HAMMOND.

Other objections'to the constitutional validity of the statute, which
we think are entitled to grave consideration, have been urged in argu
ment. But as those already discussed are decisive of the case, we do
not deem it necessary to further consider or discuss them in this case.

The prayer of complainants for a preliminary inj unction will be
granted.

HAMMOND, J. It is, in our judgment, a grave misapprehension of
the Granger Cases to affirm that they support the legislation involved
in this controversy. Munn v. Illinois, 94 U. S. 113; Chicago, etc., R.
Co. v. Iowa, ld. 155; Peik v. Chicago, etc., R. R. ld. 164; Chicago,
etc., R. R. v. Ackley, ld. 179; Winona, etc., R. R. v. Blake, ld. 180;
Stone ,v. Wisconsin, ld. 181; Shields v. Ohio, 95 U. S. 319. The over
shadowing question in those cases, obviously, was that arising out of
the claim to entire exemption from all legislative control over their
business by the warehousemen and common carriers. This claim

, they based upon the supposed inviolability of their property rights,
and the leading feature of the decisions is that they had not been

,"deprived of their property without due, process of law" by legislation
regulating the maximum of charges they might make, because they
had, like ferrymen, millers, etc., embarked their property.in a busi·
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ness affected with a public interest, whereby it ceased to be juris pri~

vati only. 'rhe court said comparativ13ly little upon the subject of
interstate commerce in its relation to such legislation, and it is some~

understand the language of the court on this topic, but when they
what difficult, from the meagre report of the cases, on that point, to
are read, in the light of previous and subsequent decisions, on that es~

pecial subject, there is no difficulty whatever in reaching a full under
standing of its meaning. The decisions amount, we think, only to
this~where a warehouseman or common carrier is engaged in the
storage of goods or their carriage within a state, and exclusioely within
it, the rates of charges for such business are subject to legislative con
trol by the 'State, and the faot that suoh legislation may indirectly and
remotely affect commerce between the states does not invalidate it;
because, if congress has, by reason of this indirect and remote rela~

tion of such local business to interstate commerce, any right to assert
control over what is primarily domestic commerce only, it is to be
presumed, until congress acts, that it does not intend to displace the
right of the state to control its domestic commerce.

While it does not appear by the report of these cases, it is familiar
to all who are informed about the general character of the discussions
had over these questions, that the railroad companies have contended,
at all times and in all places, that there is such a necessary co-rela
tion ll.tJ1d interdependence between domestic commerce by rail within
a state and that which is carried on among the states, and between
local and through rates of charges for transportation and competitive
rates from more or less distant points, that local rates cannot be reg
ulated by the several states, or anyone of them, without disturbing dis
astrously aU rates whatever, thereby seriously and directly affecting
interstate commerce. It was undoubtedly in reply to this argument
that. the decisions were directed, and there is no denying that they
close the argument and preserve the right of state oontrol. notwith
standing any disturbance it may occasion rates for transportation
between the states. But there is a vast difference between that prin
ciple and the argument made here in support of this legislation, that
until congress chooses to regulate interstate commerce in respect to
rates for transportation from one to another state, the states may
regulate it, each within its own limits. It is applying the doctrine
of the supreme oourt, in these cases, to an entirely different subject
matter. To.say that the state may regulate the rates of transporta
tion for its domestic commerce until congress chooses to exercise any
power it may have over that transportation, because of its more 01'

less intimate connection with commerce between the states, is one
thing, and to say that all rates of transportation on articles in tran
sit within the borders of the states, whether passing between two or
more states or not, concern domestic commerce, and are pro hac vice
;~llbjecttostate control, is quite another.
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One of the learned counsel for defendants seemed to shrink from
taking this position at the argument, struggling in the face of the
plain language of the act to somewhat confine its operation to local
limits, but the other, following the attorney general of Illinois, in Peo
ple v. Wabash, etc., R. Il. 104 Ill. 476; S. C. 105 Ill. 236, boldly as
sumed that until congress acts the legislature may regulate all rates
for carriage "within the state," no matter where the carriage is to be
done, on the theory that it is the act of making the charge or rate for
transportation that the state condemns or regulates, and not the
transportation itself; wherefore its effect on interstate commerce is
only indirect. By this counsel mean-for the illustration was put to
test the argument-that the state may regulate charges on'a car-load
of coal coming from the Ohio river at Cincinnati, or Louisville, to
Nashville, or passing through the state to Montgomery, so long &s
the regulation is confined to the charges for transportation over those
miles of the route within the boundary of Tennessee. But we do
not think this is what the supreme court means in the Granger
Cases. It is true, counsel say this is only affecting interstate com
merce "incidentally," but they are driven to this because the supreme
court has declared that it can only be so affected. But for that ex
igency it is probable no ingenuity would suggest that the control of
compensation for the carriage of goods was not a direct control of the
carriage itself, nor that the control of a part was not as direct.in its
action aa the control of the whole compensation. Nor does it in the
least change this result to affirm that it is the act of making an un
just charge or discrimination at which the law is aimed. What is
making the charge? Plainly, it is simply the act of contracting for
the transportation, and the operation of the law is just as direct when
the contract is forbidden, or regulated as to its terms, as when the
act of transportation itself is forbidden or only permitted on those
terms. It is, in fact, the most direct and, of all regulations, the
most vital to that intercourse we call commerce, -to control the com
pensation for that transportation by which an exchange of the com
modities is effected; for without the transportation there can be no
exchange between different places, and it is therefore the chief ele
ment of interstate commerce. It is like saying the control of the cir- '
culation of the blood for a space of one inch along the aortal trunk
affects the victim's life only "incidentally," to say that the control of
the rates of compensation of that part of a great line of interstate
commerce, lying between the boundaries of a state, so affects that
commerce. The injury may be small, but it is none the less direct,
and not at all incidental, because it is only slight. And, as the cir
cuit judge well remarked at the argument, if Tennesee may control
the rates for interstate commerce within its limits, Kentucky may,
and so on until the states have usurped the regulation of the whole
matter. Indeed, this act of the legislature seems to be grounded on
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this very notion, for we find in section 26 that the railroad commis
sion is constituted a kind of diplomatic agency to accomplish that
purpose. It enacts:

"That it shall be the duty of the railroad commission, by correspondence,
conventions, or otherwise, to confer with the railroad commissioners of other
states of the Union, and with such persons from states having no railroad
commissioners as the governor of such states may appoint, for the purpose
of agreeing, if practicable, upon a draft of statutes to be submitted to the leg·
islature of each state, which shall secure such uniform control of railroad
transportation in the several states, and from one state into or through another
state, as will best subserve the interest of trade and commerce of the whole
country; and said commission shall include, in their annual report to the gov·
ernor, an abstract of the proceedings of any such conference or convention."

It was to obviate the necessity for making commercial treaties-and
in effeot this section is a provision for such treaties-and to avoid the
danger, confusion, and disaster certain to result to commerce between
thtl states from this power of sovereign states over that commerce
that the exclusive power was conferred upon the federal government
"to regulate commerce with foreign nations, and among the several
states and with the Indian tribes." Const. art. 1, § 8. This operates
as a necessary, wise, and self·imposed limitation. upon the otherwise
sovereign power of the states over the subject. It is not a police power
in any proper sense, and in our judgment much confusion has arisen
by so treating it in the struggle to find some method of evading the
federal compact to surrender it. It belongs, it may be, to that immense
and almost illimitable residuum of governmental power which has not
been technically classified; but if it has been, there is no better name
for it than that by which it is known amon~ all natious-the commer·
cial power; or, as it is called in the constitution itself, the power to
regulate commerce. It is one of the chief functions of all govern
ments to promote and encourage the interchange of commodities and
intercourse of the people among themselves and with foreign nations
and neighborin~ states. In the exercise of this power innumerable
laws are made, and, in matters relating to the international or inter·
state concerns of commerce, treat,ies and compacts are formed, of
which the federal constitution is, in this respect, a conspicuous ex
ample.

If the interchange or intercourse be "within the state," it is prop
erly called domestic commerce, if from one to another, international,
or, as to our Union, interstate commerce; and the government may,
and often does, where it can control at all, under this power "to reg
ulate commerce," control the instrumentalities of that commerce.
There are, to be sure, certain limitations on the power, as on all its
other powers, arising out of the laws of private right and private
property; but it is too late now to deny, in view of these decisions of
the supreme court, that charges for transportation are a matter of
public concern, the private pl'operty enga~ed being dedicated, so to
speak, to a public use, and the government may therefore exercise
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certain legislative control of these charges. But non constat that the
states may, under our system of government, exercise it. If it be
domestic transportation, wholly within the state, they may; nor does
it cease ,to be wholly within because the thing transported has come
from without, nor because it may be destined to go, ultimately, be
Jond the state; but the particular transportation for which the charge
is ma.de must be wholly within the state. If it be partly within and
partly without, the state cannot regulate that within and leave the
federal power to act on that without, but has no control whatever
over the charges for such a transportation. It is in the very nature
9f the thing itself not local or of domestic concern, and the states
have no more power by such a construction or characterization to
regulate the rates by the uniform legislation suggested by the section
of the act just quoted than they have to so regulate the rates of post
age or the weights of coins. That congress refrains from establish
ing such ulliform regulation only indicates an expression of the fed
eral will that the rates shall be left to regulate themselves under the
ordinary economic laws that govern the commerce between the states.
Declamation and argument in favor of the wisdom or necessity for
:some regulation are appropriate in the halls of congress, at the bal
lot-box, or wherever the state, as one of the federal units, may bring
its power to bear upon the federal will, but they cannot and should
not influence the courts, state or federal, to evade or deny this dis
tributive principle of our governmental power over the subject of
transporation as an instrumentality of commerce.

Again, to interpret the opinions of the supreme court in the Granger
Cases, as they are, by this act of the 'rennessee legislature and the
arguments made at the bar interpreted, is to convict the court of an
expression of the barest platitude by a declaration, in another form,
that an act of a state legislature can have no extraterritorial force;
for it amounts to nothing mme to hold that when a car-load of mer
chandise starts across the country from New York to New Orleans,
-each state may, until congress acts, regulate the charges for its trans
portation over the rails situated in that state; because, it is appar;.
ent that, whether congress has acted or not, neither state could regu
late it elsewhere, and this without the least regard to the "domestic"
or "interstate" character of the commerce, or to the "direct" or "inci
dental" effect upon it. .E.verymile of the route lies in some state,
and when each has acted successively on the transportation, whether
the action be "direct" or "incidental," and the subject-matter of it
"domestic" or "interstate," becomes wholly immaterial,and there is
nothing left to support the force of these terms as used in the opin
ions. But they are full of significance, if we observe the distinction
between a transportation that commences in Ohe state and ends in
another aud one that commences and ends within the limits of a
single state. By this act, and the argument in support of it, all dis
tinctions are obliterated and all commerce is forced to become do-
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mestic in order tbat the states may act upon it. While the car-load
of goods is in New York it is domestic to that state, and so on as it
rolls over each state line to the end. The inexorable logic of the argu
ment, therefore, is that, until congress acts, there is no such thing
as interstate commerce in the matter of the transportation of com
modities passing in exchange between the states.

This construction ignores the most prominent predication in the
opinions of the court on the subject of interstate commerce. In
every case of the series affecting railroad transportation, the court
.affirms with great distinctness the analogy to the Warehouse Case, the
first of the series. Now, the subjeot-matter of that case was storage,
which was held to be wholly within the state, and therefore subjeot
to its regulation as to rates, and this regulation was not to be evaded
because some of the grain might have come from another state, and
might be destined for sale beyond it. . We can scaroely imagine in
terstate storage, and the analogy of transportation to it would be in
complete unless the transportation involved were wholly between
points within the state, as it plainly was in· the Shields Case of the
series.. But let us imagine an elevator on wheels, and engaged in
the. storage of grain while passing from one state to another. It
may be affirmed on these cases, keeping the analogy in view, that
grain received and stored while passing from one point in illinois to
another in the same state was a transaction within that state, and
subject to its control. But surely there is nothing in them to justify the
claim that for the storage of grain received at Chicago, t. be delivered
in Detroit, the state of Illinois could regulate for the time consumed in
passing through that state, and Miohigan for the time in that state.
.So, as to railroad transporta.tion, keeping again the analogy in view,
we do not understand these cases to justify the claim that a state
may be measured from east to west and from north to south, as ap
pears in argument has been done by the defendants here, and on the
basis of distance within the state regulate the charges for all prop
erty andpel'sons passing over the rails within the territorial jurisdic
tion, but only that the state may regulate local rates on shipments
commencing within the state and ending within it, although the ar
ticle carried may have come from without and be destined to go be
yond the state, and although in this remote and indirect way inter
state commerce may be involved. For eXll-mple, a car-load of mer
chandise shipped at Nashville to Memphis, on a route wholly within
the state, may have come from Louisville and may be intended to be
sent. from Memphis into Arkansas, without affecting the state's power
of regulation, but it does not follow if it came from Richmond via
Nashville or Memphis en route to Arkansas, or to Nashville or Mem
phis, that the state would have the same power of regulating rates
on the distancetraveled within the sta.te; and this is the important
distinction which this act overlooks.
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The court does not say in these Granger Cases, and has not else
where definitely determined, that congress can ever control or reg
ulate local rates for domestic transportation, as we have above de
scribed it, by reason of any remote or indirect influence 8uch reg
ulation may have on interstate commerce, but it does say that until
congress assumes that power the states may continue their control.
This view of these cases carries out the analogy to storage in a ware
honse, and no other is consistent with it. Any argument which dis
regards this pre-eminently distinctive and descriptive analogy that is
the very foundation stone of the opinions in the railroad cases of the
series, does the cases injustice and puts them in irreconcilable con
flict with every decision the court has made on the subject of inter
state commerce, while the construction we give them preserves their
harmony with the others. It is proper to remark here that, for the
purposes of this judgment, we deem it unimportant to determine
whether any particular transportation is to derive its character of
locality or domesticity from the status of the road over which it passes
as lying and having its legal existence only within the state,-in
which case all transportation over it might fall within the definition
of domestic commerce,-or from the nature of the contract for a car
riage which, by its terms, begins and ends at poihts within the state,
without any regard to the status of the road. This act makes no dis
tinctions in either aspect of this question, and is equally defective
whichever view we take of it, and this whether either or both be
correct. Moreover, neither of the plaintiff's roads in the cases we
are deciding is local or domestic in the sense above described.

This opinion would be unpardonably incomplete if we did not, in
view of the magnitude of the interests here involved, justify our judg
ment by a careful examination of the adjudications above construed.
In the Iowa case it does not appear what particular acts of transpor
tation, if any, were involved. It was an injunction bill by the rail
road company to enjoin the prosecution of suits against it; whether
those only threatened or already brought does not appear. The opin
ion is mainly devoted to other questions; but, although there were two
railroads connected by a bridge and making, in one sense, a contin
uoushue between two states, and, in that sense, engaged in interstate
as well as state commerce, we have the authority of the opinion itself
that the plaintiff's roads, "like the warehouse, is situated within the
limits of a single state. Its business is carried on there and its regu
lation is a matter of domestic concern." This being so, all transpor
tation upon it was, in a legal sense, exclusively within the state, and
it mattered not that the goods or passengers had come from another
state or where they were destined-the transportation was wholly do
mestic, and the analogy to the storage of grain is complete. It was
a local road leased by a foreign corporation, and in contemplation of
the opinion, all transportation over it was essentially domestic, and
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its interstate commerce was such only in the indirect way in which
the grain elevator was engaged in like commerce.

We have the authority of the supreme court of Iowa for this con
struction, in a decision made long afterwards, declaring the Iowa act
unconstitutional, as an attempt to regulate interstate commerce.
Says that court:

"The cases of state v. Munn, 94 U. S.113, etc., (citing them,) 110 not ap
pear to us to sanction the validity of acts of the state legislature regulating
the transportation of freight and passengers between the states. They
merely determine the power of the states to fix reasonable warehouse charges,
and reasonable charges for transportation of freight within the boundaries of
the states, respectively, and that, when such power is exercised, although it
may incidentally affect commerce between the states, yet the laws of the state
are not regulations of interstate commerce because of such incidental re
sults. That it was not intended in those cases to uphold legislation like that
under consideration in this case it appears to us is conclusively shown by the
reasoning in the later cases of Hall v. De Oui?', 95 U. S. 485, and Rail?'oad
Go. v. Husen, Id.465." Oarton v. nUnois Gent. R. Go. 59 Iowa, 148, 153;
S. C. 13 N. W. Rep. 69; S. C. 22 Amer. Law Reg. 373, and note.

That was a case of the continuous shipment of car-loads of wheat
from Ackley, Iowa, to Chicago, Illinois, and a claim for conformity
to the rates established by the state act for so much of the distance
as lay in Iowa, and the act was held a violation of the commerce
clause of the federal constitution. .

In the Wisconsin case, the next in the series of the Granger Oases,
the court mainly deals again with what were evidently considered by
all more important questions. Circuit Judge DRUMMOND tells us the
question we are considering was scarcely argued at all in the court
below, and evidently it was only incidentally considered in the su
preme COUl't. Piek v. Railroad Go. 6 Biss. 177. The Wisconsin act,
unlike ours, contained an exception which excluded from its opera
tion all rates of charges for "carrying freight which comes from be
yond the boundaries of the state and to be carried across or through
the state." Possibly, notwithstanding its terms, the act may have
been construed, within the purview of this exception, not to apply to
persons and property coming from other states into Wisconsin, or
going from that into other states, which was not thought, however,
to be its construction in the court below, though the question whether
it could so apply under the State Freight Tax Oase8, 15 Wall. 232,
was reserved, and not decided in that court. The opinion of the
supreme court says:

"The law is confined to state commerce or such interstate commerce as di
rectlyaffects the people of Wisconsin. Until congress acts in reference to
the relations of this company to interstate commerce it is certainly within
the power of Wisconsin to regulate its fares, etc., so far as they are of do
mestic concern. With the people of Wisconsin this company has domestic
relations. Incidentally, these may reach beyond the state. But certainly,
until congress undertakes to legislate for those who are without the state,
Wisconsin may provide for those within, even though it may indirectly af
i::ect those without."

v.19,no.l0-45
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Now, strange to say, the bill in that case attacked the law because
the exemption we have noticed was itself a regulation of interstate
commerce, on the theory, perhaps, that it gave an advantage to the
citizens of the state over those of other states, which is sometimes
applied as a test to determine whether a given law be a regulation of
interstate commerce. But whether the court had the exemption sec
tion of the Wisconsin act in view, and construed the actin reference
to it, is not satisfactorily shown. If, however, we turn to the report
of the case to see what is meant by "this company" having "domes
tic relations" with the people of Wisconsin, the analogy of the ware~

house case reappears, though not as distinctly as in the other cases.
No particular freight charges were involved in the controversy, it be
ing a bill, by bondholders and stockholders to enjoin the company
from obedience to, and the railroad commissioners frorn: enforcing, the
act,and although this Wi.sconsin company had been consolidated with
an Illinois c6rporation, the court is at the greatest pains to show th~t

it had not ceased by that consolidation to be, in a legal sense, a 190al
road, as the Iowa road had just been held to be. Counsel say in ar
gument here that this was for another purpose in the opinion, which
is true, but it is as potential for one purpose as (mother, and the opin~

ion in the language quoted so treats it by connecting the "domesticre
lations" of "this company" with the people of Wisconsin to this sub:
ject of interstate commerce. 'l'here is certainly nothing in the case
to show specifically that the courtheld, as we are asked to hold., that
a state may regulate fares and freights, for carriage between two or
more states, over that portion of the route lying in that state. This
construction is purely an inference drawn by those who claim it. We
freely admit that, looking alone to this serieeof cases, and ignoring
all others on the subject of interstate commerce, the construction we
are giving them is somewhat inferential, but it seems to us the fair,
est and most reasonable. And this more clearly appears by refer
ence to the report of this case in the court below, and to that of a
contemporaneous case un4er the same statute in the state courts of
Wisconsin, in which the pleadings and argument are more fully shown.
Atty. Gen. v. Railroad Co. 35 Wis. 425,449,4-53,470,478,484,485,
511. The court below complained that the case, now under analy
sis, was scarcely argued on this point, and for that reason refused to
consider it, while in the court above it was thought of so little rela
tive importance that the dissenting opinions do not notice it, and the
court disposes of it ina comparatively few lines. And yet, the mis
conGeption of these Granger Cases, which we are seeking to remove,
is undoubtedly the foundation of a belief in the power of the stat,es
to legislate, as this act does. without limitation or qualification.

In the next case oIthe series, the particular charac~erof the trans
portation involved is not shown, and it is of no importance on this
sllbject;nor do the next two, shed any further light on it, except by
the constant reference to the Warehouse Case. But when we come
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to the Ohio case, generally classed as one of the series, we find for
the first time that the particular act of transportation is given, and
that it commenced and ended within the state. Going back to the.
Warehouse Guse, we find that the language of the court on this subject
of interstate commerce seems to have been selected with a purpose
to use the case for convenience as an analogy in the subsequent cases
affecting railroads. The court says: "The warehouses of these plain~

tiffs in error are situated and their business carried on exclusively
within the limits of the State of Illinois." They are likened to the
carts and dl'ays transferring grain from one railroad station to an~

other, and their instrumentality in interstate commerce is said to be
incidental. Certainly, this cannot be said of either of the roads in the
cases we have in hand. One plaintiff is a Kentucky corporation, ex~
tending its road into this state by license of Our own laws, presuma
bly, for the primary purpose of interstate commerce. Louisville d;
N. R. Go. v. Henry Go., (unreported,) by BAXTER, J.; Gallahan v. Louis
ville d; N. R. Go. 11 FED. REP. 536, by KEY, J. The other road, as
shown by the bill, extends into Georgia, Alabama, and Mississippi,
and in no sense can they be said to be carrying on their business ex
clusively within the limits of a single state. They are not like ware
houses, carts, and drays, or purely local roads engaged incidentally
in interstate commerce, but are great arteries of intercourse and
transportation with neighboring states-as much so as the Tennessee,
Cumberland, or Mississippi rivers. The analogy wholly fails ,unless
wo limit the regulation, which this act does not pretend to do, to
purely local transportation commencing and ceasing at points within
the state; and, even then, it may be doubtful, on these Granger Gases,
whether the analogy they establish would apply, unless the roads were
local in the sense the roads in those cases were held to be, which
point we need not determine, as the act itself makes no distinction.

Turning now from the Granger Gases to others, and this interpre
tation of them becomes so plainly the correct one that it seems im
possible to resist the conviction that they have been misunderstood
in the reliance placed upon them to support this act. It was held in
the State Freight Tax Gase, 15 Wall. 232, t,hat the transportation,
whether by land or water, of commodities from one state to another
was interstate commerce,and the prominent idea of such commerce
in the minds of the framers.of our federal constitution; that its di
rect regulation is exclusively within the control of congress; that when
the subjects of regulation are in their nature national, or admit of
uniform regulation, that fact demoDstrates the exclusive power of COD
gress over them; and that the state cannot, even in the exercise of
its. taxing power, jeopardize the freedom of transportation between
the states. That the regulation of rates of charges for such trans·
portation does admit of uniformity, cannot be denied, and certainly
not by the advocates of the power to pass this act, since it provide!.'
for Buch uniform regulation by inviting and promoting separate ae·
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tion by all the states in the manner therein pointed out. And, if the
state may not, by the exercise of its taxing power, interfere with the
freedom of inter-state commerce, under what power can it act more
potentially? Again, if a tax upon a commodity in transit between
the states be a direct interference with the freedom of the transporta
tion, can it possibly be said that a.n act which forbids the carriage by
punishing the carrier unless he complies with certain prescribed con
ditions is any less direct in its action? We think not. The Granger
Cases and that just cited may be harmoniously reconciled, understood
as we have interpreted them, bnt not as the defendants' counsel and
the framers of this act have construed them.

The Daniel Ball Case, 10 Wall. 557, and the Montello Case, 11 Wall.
411, S. C. 20 Wall. 439, are very clear illustrations of the force and
effect of the situs of an' instrumentality of commerce in determining
whether the subject-matter of the given regulation be one of domes
tic concern only incidentally connected with interstate commerce, or
a direct instrumentality of that commerce itself, and in the first
case is a complete and careful definition of "commerce between the
states" and the power of congress over it. We had intended to quote
extensively from the opinion, because, more than any other perhaps,
it explains the language used in the Granger Gases, but since it would
prolong this opinion we forbear, and simply invite a careful scrutiny
of the case. The distinctions are there pointed out between the do
mestic commerce, which the states may regulate as well as its agen
cies, and that interstate commerce which, as to itself, they cannot
regulate at all, directly nor indirectly, incidentally or. otherwise,
whether congress has acted or not; but as to the agencies of which, un
til congress acts, there is left to the states almost illimitable control
in any department of governmental power, so long as such control af
fects the commerce itself only incidentally, and does not directly in
terfere with its freedom. This is the thing secured by the constitu
tional provision, which is really a treaty or compact for absolute free
trade between the states, subject to such uniform regulations as con
gress alone may impose. And it is doubtful if congress itself could
impose one rate for Tennessee and different rates for the other states,
as separate action by the states must do.

In another case the supreme court says:
"The fact that congress has not seen fit to prescribe any specific rules to

govern interstate commerce does not affect the question. Its inaction on
this subject. when considered with reference to its legislation with respect to
foreign commerce, is equivalent to a declaration that interstate commerce
shall be free and untrammeled." Welton v. Missouri, 91 U. S. 275, 282.

It is to be noticed in the Daniel Ball and Montello Ca.ses, supra,
that there was no question involving the commerce itself, but only an
instrumentality of it, namely, a steam-boat; the inquiry being whether
it was subject to the navigation laws of the United States, and its so
Itltion depending on whether Grand Rapid and Fox rivers were du-
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mestic in the sense that they lay exclusively-like the railroads, in
the Granger Cases-within the limits of a single state. It was found
-and it is worthy of remark that one of them was artificially made
80, like railroads-that these rivers were, as a geographical fact, not
domestic, but interstate rivers, (if they may be so called,) and that the
steam-boats were within the power of congress. But had the fact
been the other way, as in the Grange1' Oases, the result would have
been the same, so far as the power of congress was concerned, be
oause it was shown that the boats were actually carrying goods be
tween the states, and this fact would sUPFol't the power of congress,
which had acted as to steam-boats so engaged. This was plainly in·
timated, if not decided. The power of congress to regulate such an
instru~entalityof commerce is practically unlimited, because it may
reach the commerce itself as well as its agencies ~ wherefore, there is
no need to look to the character of the regulation in determining the
power, but only to the character of the commerce. But when we
turn to the power of the states, we must necessarily scrutinize both.
The definition of, interstate commerce, as given in these cases, docs
not change; it is fixed whether congress has acted or has not acted,
and the real question, as to the states, always is twofold,-does the
proposed law act upon the commerce itself, or does it act only on the
instrumentality? If the first, it is always void; if the second, its va
lidity depends on the circumstances. Here lies the fallacy of this
and all legislation, which overlooks the not always broad distinction
between regulating the commerce itself and its instrumentalities, and
we have the authority of the supreme court in the next case cited for

. saying it is often disregarded. We quote again:
"Commerce with foreign countries and among the states, strictly consid

ered, consists of intercourse and traffic, inclUding in these terms navigation,
and the transportation and tmnsit of persons and property, as well as the
purchase, sale, and exchange of commodities. For the regulation of commerce
as thus defined there can be only one system of rules applicable alike to the
whole country, and the authority which can act for the whole country can
alone adopt such a system. Action upon it by separate states is not, there
fore, permissible. Language affirming the exclusiveness of the great power
over commerce as thns defined may not be inaccurate, when it would be so
if applied to legislation upon subjects which are merely auxiliary to com·
merce." Mobile Co. v. Kimball, 102 U. S. 691, 702.

Can anything be more explicit than this, and does it not apply to
this legislative act? The court has repeatedly said, as here, that the
transportation of the commodity exchanged is a part of the commerce
itself; and if the transit be between two or more states, it is, ex vi ter
mini, interstate transportation and interstate commerce. Being so,
does not any law which oontrols the price of the transportation, or re
stricts it under pains and penalties, affect the commerce itself, and
this as directly as possible? It is a delusion to call such a law a reg
ulation of the instrumentality, and the delusion is not concealed by
naming the process a regulation of railroads or corporations or mo-
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nopoliee, nor yet by decrying these ~s instrumentalities which need
regulation, as no doubt they often do in this regard. It is the instru
mentality by which we reach that intangible thing called commerce,
and in that sense the instrumentality, and not the commerce, is al
ways regulated; .but this confuses the distinction above adverted to by
the supreme court.

To illustrate again, take a person engaged in interstate commerce
as a carrier on ocean, river, railroad, or highway. If he or his agents
be found within the limits of any state violating its laws, he may be
arrested and imprisoned; if his property fall under condemnation of
the law, it may be seized, although engaged in the commerce; he,
his agents and property, and even his receipts for the freight, may be
taxed, as well as any special franchise or privilege enjoyed by him,
if these taxes be not disguised regulations of commerlle. State l'£LX

Gross Receipts Case, 15 Wall. 284; Memphis et L. R. R. Co. v. Nolan,
14 FED. REP. 532. By these and numerous other laws the commerce
may be incidentally affected, even to destruction in some cases, through
operation upon the instrumentaLity or agency alone; and where the
carrier is a corporation, there are extended fields for such operation.

But if the carrier in the illustration is engaged in domestic com
merce, where the state can act di'rectly UPQll it, the capacity for affect
ing the articles of interstate commerce which may fall into his
hands to be locally transported is increased; but the effect on inter
state commerce is still incidental, and although the particular regu
lation ceases to act on the instrumentality alone, but acts directly on
the state commerce itself, yet the distinction between a direct action
upon the interstate commerce, and an incidental effect upon it through
action upon the instrumentality, remains obvious; for, in such a case,
the domestic transportation is itself only an instrumentality, agency,
or auxiliary of the interstate commerce, which, until congress act,
remains subject to state control. This distinction must be observed
in determining what is incidental only in its action on interstate com
merce and what is direct; and it runs through aU the cases. But
when a plain and unmistakable case of direct action on the commerce
itself is presented,-as all regulations or restrictions on the contract
of transportation must be,-all that need be looked to is the character
of the commerce so regulated, and if it be interstate transportation,
as definod in the cases cited, regulation or restriction by the state is
void. If, for example, as in Hall v. De Cuir, 95 U. S. 485, the state,
exercising its power to secure equal civil rights in the matter of trans
portation, undE;lrtakes to prescribe the privileges a passenger shall en
joy, it is void, although congress has not acted upon that matter, and
the passenger be going only between points in the same state. If,
again, the state undertake, beyond the scope of vital neceliSity, to,.ex
clude or regulate the entrance of diseased cattle into the state, it is void.
Railroad Co. v. Husen, 95 U. S. 465. And if, under the disguise of an
inspection law-the power of inspection being especially resel'ved to
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the states in the federal constitution-the state attempttto ~xclude or
regulate the introduction of passengers thought to be pauper8,crimi~

nals, etc., it is void. People v. Co. Gen. Tral1satlantique, 107 U. S:
59;S. C.2 Sup. Ct. Rep. 87. And these examples might be mul;
tiplied. '

It does not advance the argument to invoke the police power of the
state to support this act of the legislatnre; for, with noticeable em·
phasis, it is held in the last two cl:tses cited, as everywhere, that
neither in the exercise of its police nor any other power, can the state
make a law which is in effect a regulation of interstate· commerce.
Nor does an appeal to the power of the' state over the corporations of
its own creation strengthen the argument; for it cannot, by the char
ters themselves,make regulations of interstate conlmerce. Such
regulation is as void there as elsewhere. Telegl'aph Gases, 96 U. S.
1. If control over the rates be desired by the state tinder all cir
cumstances, it 'nlight possibly secure' it by prohibiting its corpora
tions from engaging in interstate commerce in any other way than
as domestic roads, and confining them absolutely to the business of
transportation within the state, if this would not of itself be an in
valid prohibition as a discrimination against interstate· commerce.
Possibly, when incorporators ask a grant of franchises to enable the
company to engage in interstate commerce, and, in consideration of
the grant, agree not -to charge more than a certain maximum, or to
establish a certain schedule of rates for the traspdrtation of com
modities carried in such commerce, they would be bound by it; but
not, be it remembered, because there has been a lawful exercise by
the state of a lOunicipal power to prescribestlch rates,-for that
would be none the less a regulation 'of interstate commerce, and as
such void,-but because the, incorporators, as owners, with power, in
the absence of paramount regulation by law, to prescribe their own
rates, have established these. Consensus facit jus.

It is obvious, however, in such a case, that the ,contract cannot be
subsequently changed qua contract without the consent of both par
ties, and the remedies for its violation would be those, available for a
breach of the contract; and where, in the absence of congressional leg
islation, the consent of the carrier is wanting to any change in the
charter, it is inoperative to bind him, not so much because the legis~

lature cannot impair the obligation of a contract as because, without
his consent as owner, there can be no regulation at all by state leg
islation. It being in such case a matter of contract simply, and not
of municipal law to regulate the rates, there can grow out of it no en
larged power over interstate commerce, whatever else may grow there
from. The act qua a, regulation of interstate commerce is as invalid
in the charter of a transportation company as elsewhere in any stat
ute, and necessarily as invalid in any subsequent statute, no matter
how full the reservation of power over the charter may hava been made.
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We need not say that, as to the power to regulate the domestic or
local commerce of the company chartered,other principles may come
into play. There is no doubt that the fact that our railroads, until
recent years, and before the day of consolidations, combinations, trunk
lines, and continuous rails were regarded as purely local institutions,
beginning and ending within the boundaries of a single state, and the
further fact that they were all owned by corporations whose migra
tory capacity was limited and almost denied, have done much to in
tensify the notion of their still being mere local a~encies of commerce.
But by active state legislation had for the purpose they have now, for
the most part, become continuous avenues of commerce among the
states, sweeping over state lines as easily as the Mississippi river rolls
along them, and stretching quite as far. We do not see w.hy tbis fact
should not have the same influence it had in Hall v. De Ouir, supra,
and the other cases, and which was suggested by Mr. Justice MILLER
in Gray v. Clinton Bridge, 7 Amer. Law Reg. (N. S.) 149.

The supreme court of Iowa denied validity to the law of that state
on the same ground we take, as did also the circuit court of the United
States for that state. Oanton v. Illinois Oent. R. 00., supra; Kaeiser v.
Illinois Gent. R. 00. 18 FED. REP. 151. The case of Georgia R. R.
v. Oom'rs, (not yet reported,) did not touch tbis question, nor does the
case in the circuit court of the United States for that state mention
it. Tilley v. Railroad Com'Ts, 4 Woods, 427; S. C. 5 FED. REP. 641.

The scope and extent of the principle we are enforcing with the
distinctions we have endeavored to point out between the character
istics of federal power over commerce between the states, and the
domestic power of the state over the instrumentalities thereof found
within its borders, find an illustration in the power of the federal
congress, on the one hand, over canals ownod and constructed by the
state itself, and wholly within it, and on the other, of the state legis
lature over ships and watercraft in the establishment of liens for
domestic supplies furnished in the home port. In re Boyer, 8 Sup.
Ct. Rep. 434; The B. <t Or 18 FED. REP. 543; Escanaba Co. v. Chi
Ifago, 107 U. S. 678; S. C. 2 Sup. Ct. Rep. 185; The Lottawanna, 21
Wall. 558; The Illinois, 2 Flippin, 383.

It is not necessary to go into any more elaborate examination of
the cases in the supreme court on this particular subject of interstate
commerce, for we are relieved of that necessity by an eminent writer,
-yho has, by his thorough and superior authorship, distinguished
himself above the mere book-makers of this day. He has carefully
examined and classified the cases in a useful manner, and evidently
laments that he cannot find in the rulings of the court any larger ju
risdiction for the states overthis subject of interstate commerce than
he thinks they establish. The cases since Mr:Pomeroy wrote will be
cited in a foot-note to this opinion for convenience of consultation.
4 South. Law Rev. (N. S.) 357. See, also, 7 South. Law Rev. 377; 3
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South. Law Bev. (0. S.) 656; 13 Amer. Law Beg. (N. S.) 1,185; 23
Amer. Law Beg. 81; 12 West, Jur.17; 12 Cent. Law J.194; PiercE,
R. R. 468.

The whole list, from Gibbons v. Ogden, 9 Wheat. 1, and Brown v.
Maryland, 12 Wheat. 419, to the latest, point with reasonable cer
tainty to the line between valid and invalid legislation by the states.
The Granger Cases must take their places in this line and conform to
it, for there'is not the least indication of any purpose to overrule the
other cases, and an abundant manifestation in subsequent cases of
adherence to them. They show that the states may tax, inspect, po
lice, and in other abundant ways, by the exercise of any kind of power
they possess, regulate the agencies and instrumentalities of interstate
commerce; they may dig canals, build railroads, improve rivers and
harbors, establish ferries, b,uild wharves, construct dams and bridges,
and contiol pilotage; or they may ai.lthorizepersons and,corporatiol1s
to do these things, and regulate them after they are (,lonstructed or
established; but neither in their taxation, their inspection, their po- .
lieing, or other exercise of power, can they by their regulations act
directly on the commerce, as these cases define ft, between the states.
As to that, until congress acts, the commerce must be free. .

·We do not overlook the argument that this act leaves the carriers
free .to charge what they please, so long as it is not unreasonable and.
unjust. Nevertheless it prescribes regulations for determining·what
is unreasonable and unjust, based on an assumed power Qver the sub.
ject which we have endeavored to show does not exist. The charac
ter of the regulation is immaterial where you cannot regulate at all.
Carriers cannot charge more than is reasonable and just, but if there
be needed any legislation to more effectively determine what is un
reasonable and unjust, and to prevent discrimination, it must come
from congress in cases like this. We hold, without the least hesita'
tion, after this examination of the subject, that an act of the legisla
ture which attempts, as this does, to regulate, no matter how, all
transportation over the railroads in this state, and to revise all tariffs
of oharges for transportation over those roads, is, so far as it relates
to the plaintiffs in these cases before us, an attempt to control the
compensation to be charged by them for the transportation of com
modities and persons in transit between two or more states, for that
portion of the route lying within this state, and therefore invalid as
a regulation of interstate commerce, acting, as it does, in the most
direct way possible on that commerce itself. This act makes no dis
criminations whatever in this regard, and we cannot, by judicial ac
tion, insert them in the act by limiting our injunction in respect of
the interference of defendants with the charges by plaintiffs for f{tres
and freights in any way. This would be to legi$late by,judicial de
cr~e, for there is nothing in the act to guide usin fixing our limi·
tations. It does not appear that the legislature would .have passed
this law, or any law, confining its power as we have suggested it is
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eonfined by .the federal cOIistitution, or the intel'pre~ation wo here
give that instrument. If the legislature cannot legislate as it has
proposed to do, we do not know that it wishes to legislate at all.
Cooley, Const. Lim. (4th Ed.) 214-219; Packet Go. v. Keokuk, 95 U.
S. 80; Neely v. State, 4 Baxt. 174. Hence, we mnst take the statute
as we find it, and restrain the defendants from any action under it as
to these plaintiffs.

There are other grounds of fatal objection to this legislation which
have been stated by the learned cirouit judge in which we all concur;
and other questions have been ably argued by counsel, but we do not
deem it essential to express any opinion on them because their de.
termination. either way, would not affeot our deoision on this mo
tion.

Consult Turner v. Ma1'1Jland, 107 U. S. 38; S.·C. 2 Sup. Ct. Rep. 44; People
v. 00. (}e1~. Transatlantique. 107 U. S. 59; S. C. 2 Sup. Ct. ReP. 87; Wig
gins v. East St. Louis, 107 U. 8. 365; S.C. 2 Sup. Ct. Rep. 257; Transp.
Go. v. Parkersburg, 107 U. 8. 691; 8.0.2 Sup. Ct. Rep. 732; Telegraph 00.
v. Texas, 105 p. S. 460; Bridge Co. v. U. S. Id. 470; Packet Co. v. Catletts
burg, Id. 55~; Webberv. Virginia, 103 U. S. 344;. Tiernan v. Rinker, 102
U. S. 123; Lordv. Steamship Co. rd. 541; Vicksburg v. Tobin, 100 U. S.
430; Packet Co.v. St. Louis, Id. 423; Guy v. Baltimore, Id~ 434; Machine Co.
v. Gage, Id. 676; Trade.-ma1'1' Cases, Id. 82; Transp. Co. v. Wheeling, 99 U.
S. 273; Beer Co. v. Massachusett.~, 97 U. S. 25; Cook v. Pen1/"~ylvania, Id.
566; The Telegraph Case, 96 U. S. 1.

KEY, J. r have not thought it necessary to prepare any opinion
in these oases, and am oontent to announoe that I.ooncur in the
opinions just. read.

ESTES and others 'V •. SPAIN and others.

(Di8t1rict Court, N. D. Mis8is8ippi, W. D. March 3, 1884.)

DEED OF ASSIGNMENT BY IN80LVENT-VALIDITY-BuBbEN OF PROOF. ,';' r
A deed or assignment prima fade good may be impeached for circuttlstances

connected with and conduct Of the insol\>'cnt at and about the time of, the ex
ecution of it. in such cases the burden of proof is on the grantor or hill bene
ficiaries under the assignment to show the validity of the deed.

In Equity.
R. H. Taylor, J. G. Hall, and Luke Wright,for complainants.
Sullivan de Sulbivan and E.IMayes, for defenda.nts.
HILL, J. This cause is submitted to the court upon bill, 'answers,

exhibits, andproofa,from which the following facts appear:
S. H. Gunter','~ iti~rchaIit of the tow'n of Sardis, in this state, was, on the

twenty-lifthdafof March, 1882, largely indebted to the complainants, ap.d
other merohants,---a. humber of whom are made defendants to the bill,---and
I)n t.hat da.y executed a deed of general assignment, purporting to convey all
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(}f his property, real and personal, and all his notes, books of account;;and
other assets of every description, to S. G. Spain, as trustee, for the purpose,Pf
paying his debts, which, it is admitted on the face of the assignment, he waH
unable to pay in full, reserving, however, from the conveyance the property
owned by him exempt by law from execution and sale, a schedule of which is
given. Soon before, and about the same time, said Gunter executed another
conveyance, conveying to J. B. Boothe, as trustee, certain real estate de
scribed tl;lerein, to secure and save harmless his sureties upon a note Wllich
he owed to the Sardis Bank; and at or about the same time said GUllte.r
transferred and delivered to a number of his clerks and employes certain
notes and accounts in payment of an alleged indebtedness to them; and shortly
before this time, and at a time when, from the proof, he contemplated con
veying away and dispossessing himself of all his visible means, he delivered
to his wife the sum of $900 in payment of an alleged indebtedness to her for
money which it is claimed by him he received from the estate of his wife's
grandfather, and belonging to his wife, in the year 1858. Within a short time
after these conveyances were made and money paid, defendants Bickham and
Moore, and other creditors, sued out attachments in this court and caused the
same to be levied by the marshal on the goods and assets in the hands and
possession of said Spain, the trustee to whom they had been delivered under
the assignment. Complainants, who are by far the largest creditors, who are
preferred under the assignment, filed this bill, alleging, among other things,
that the assignee was unWilling further to execute the trust conferred upon
him by said assignment, and had abandoned the same; that the amount of
the debts upon which attachments had been levied upon the property far ex
ceeded its value, and that unless the trustee, or some one else interested, would
give a claimant's bond, the property would be sold at a great sacrifice; and
alleged that the assignment executed to said Spain was made in good faith,
valid, and a binding security for the debt due to complainants; and prays that
these attaching creditors be enjoined from proceeding further with their said
attachment suit; that said deed of assignment be, by decree of this court, de
clared a valid assignment: and that a trustee or assignee be appointed to exe
cute the trusts created by it, in the room and stead of said Spain, the assignee
therein.

The answers deny that the assignment was made in good faith,
and is a valid and legal transfer of the property and assets therein
conveyed for the purposes expressed, as against the defendants, who
were creditors of the assignor before the assignment was made, and
deny that complainants are entitled to the relief prayed for in their
bill. The question of the validity of the assignment is the main
question to be determined. If there is any provision on the face of
the assignment, or if there is any provision'· wanting in it, which
renders it fraudulent and void ih law, or if the facts as shown by the
evidence show a purpose on the part of the granter to reserve a ben
e·fit to himself, or to hinder or delay his creditors, or any of them, in
the collection of their debts, then the assignment must be declared
fraudulent and void and the bill dismissed. As the debt due complain
ants is an antecedent debt, under the well-settled rule in this state,
they or the assignee do not occupy the position of a bona fide pur
chaser without notice; Bothat if the assignment is fraudulent and
void for any reason, 8S against the grantor, the beneficiaries under it
can take nothing by it.
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The first question to be considered is, does the assignment on its
face oontain any provision, or omit any provision, which, in its effect,
will or may hinder and delay the grantor's creditors, or work an injury
to them, not sanctioned by law? The assignment was evidently £Irawn
by a skillful lawyer, with unusual care, and most of the provisions and
omissions which are most usually relied upon and sustained in holding
such conveyances fraudulent and void are in this assignment avoided,
and at first view there would appear no objection to it, appearing on its
face. The clause in the assignment providing for the disposition of the
moneys arising from the collection of debts and the sale of property,
after providing for the payment of the costs and expenses of execut
ing the trust, and for the payment of the preferred creditors, pro
vides that the supplies, if any, shall be paid pro rata to the unsecured
creditors, whose names are given and the amount due to each, a
stated in a schedule annexed to the assignment, and made part of it
and to any other creditors who are omitted therefrom, but does nol
mention a time in which these omitted creditors shall present their
claims, nor the mode in which they shall be established. The assignee
is directed to make the distribution with convenient speed, but fixe:·
no limit of time in which it should be done. It is insisted by defend
ants' counsel that these omissions leave it to the discretion of th,
assignee, who is the assignor's confidential friend, former book-keeper
and wife's present partner, to postpone the distribution to an indefi
nite period, and to the delay and hinderance of the creditors in collect
ing their debts.

It has been held by the supreme court of this state in the case of
Mayer v. Shields <t MulhaUan, 59 Miss. 107, and by this court in the
recent case of Bickham It Moore v. Lake et Austin, that, whenever, in
a general deed of assignment by an insolvent debtor, it is required
that something must be done by the debtor in order to participate in
the funds, that a reasonable time, not too long nor too short, must
be given, in which to do the thing required to be done, and that the
want of such a provision will enable the assignee to unduly postpone
the distribution to the hinderance and delay of the creditors, and thereby
,render the assignment in law fraudulent and void. In this case noth
ing is required of the omitted creditors to be done in order to partici
pate in the funds to be distributed, and it is a matter of some doubt
whether thi!\ defect alone renders the conveyance void; but these omis
sions are circumstanoes to be taken in connection with the proof in
the cause to determine whether or not there existed fraud, in fact, in
the execution of the assignment. The assignment further provides
that if any property or debts have been inadvertently or. by mistake
omitted, the assignees shall place them upon the proper schedules;
and this, it is claimed, renders the assignment void. The indebted
ness mentioned means the debts due to the assignor, and not those
due by him, and this provision was right and proper, and could not
in any way prejudice the creditors; but 1,he contrary.
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Admitting the assignment to oontain nothing on its faoe to invali
date it, the next question is, does the evidenoe show a fraudulent pur
pose in the grantor in making it? The proof abundantly shows that
the grantor was hopelessly insolvent, and that for 12 da,Ys, by his own
testimony, he knew it, and oontemplated making a general assignment
of all his property and assets, saving his exemptions.. Henoe, all he
did subsequent to that time in the disposition of his property, assets,
and money must be oonsidered in determining this question. The proof
shows that the goods and merohandise were sold mostly for oash, and
at low rates. The proof further shows that subsequent to that time
he paid his wife the sum of $900, whioh he olaims he was advised
by his oounsel to do, in payment of a debt whioh he claims he owed
her for money reoeived from her grandfather's estate in Alabama in
thA year 1852. There is proof tending to show that his wife repeat
edly took money from the drawer during this time, and that more
goods than usual were taken to his residence from the store.

If all this was fair, it might have been explained by the testimony
of Mrs. Gunter. She was present when her husband's deposition was
taken; yet she was not examined. The rule is that the transactiqns
between husband and wife are to be strictly sorutinized, and if there
are even slight oircumstanoes going to impeaoh the bona fides of the
transaotion, the burden of proof is tl1rown upon those olaiming under
it, to establish the fairness and validity of the transaotion.Coupled
with this is the rule that when suspicious oircumstanoes are shown
.against the fairness of the transaotion, and the party required to ex
plain it, if fair, fails to produoe proof to establish its fairness, the
presumption is that the transaotion was unfair, or tht it is to be
taken against its fairness. This rule applies to the facts of this case
with no little foroe. Notwithstanding the assignor in his testimony
refers to the reoords of the oourts in Alabama and in this state, it was
the duty of the oomplainants to produoe the proof, and not that of
the defendants to disprove it. As part of the same scheme to dis
pose of all his means, the 8.ssignor'disposed of part in the payment
of what was due his clerks. This he had s,. right to do, as well as to
pay a bona fide debt due his wife. The only qu~stion in either oase
is, was the debt due and owing, and·· that. received for it reasonable
in value, and the payment made in good faith and free from fraud?
The proof further shows thatnpon the Bame night that the assign
ment was exeouted, acknowledged, a.nd. delivered to the clerk for
reoord, there was another deed executed by the assignor in the form
of a deed of trust, for the deolared. purpose of seonring his suretieB
upon a note due to the Bank of Sardis for $1,000. This deed being
exeouted, evidently, .as part of the ·same purpose and soheme ofa.n
entire disposition of his mea.ns by.the assignor, and as the illillsign
ment provided for the payment of the same debt asa preferred Claim,
and also embraoes the same property.oonveyed in the trustdeed,sub
ieot to the provisions of 'the trust dEled, the two instruments ;mu/ilt be
considered together, and the· trust deed, unde.r ,the Iciro.tu:nEtt~l).ce$'9f
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their e:x.ecution, must be considered as a partial- assignment of the
property of said Gunter, and controlled by the same rules of law ap
plicable to the deed of assignment to Spain.

The liability of the sureties wason an antecedent debt to the bank.
There was no new consideration to sustain it. The grantorwas then
hopelessly insolvent, and at the time of its execution was then in the
act of transferring all of his property and assets of every description.
The conveyance provided that the grantor should retain possession of
the property until the maturity of the debt, which did no~ take place
until December 1, 1882, and not until the beneficiaries in the trust
deed should request the trustee to take possession of the property
conveyed, and sell the same. Unless the property should become en
dangered as a security for the indebtednoss, when the trustee might
take possession of it and hold it until the debt and costs were paid, or
the property was sold, but until possession should be demanded by
the trusteee, the grantor should hold the same subject to the trust
deed.·· If this had been a general assignment, this reservation of the
use of the property would'unqu6stionably render it fraudulent in law.
The assignment conveys the sll.me ,property to secure the same debt,
as a preferred debt, but sl1bjectto this trust deed. According to the
'trust deed a sale could not take place until the first of December,
1882, and not then until the trustee was notified in writing by the
beneficiaries to take possession of and sell the property, unless there
was danger of its being lost; and, as the property is real estate and
immovable, it is difficult to see how this contingency could arise;
and, in the mean time, the grantor was to hold and enjoy the use of
the property. It is difficult to determine that this delay would not
have the effect of hindering and dela.ying Gunter's other creditors; and
were this all that is in the case, 1 am of opinion it would estab
lish the fraudulent character of the conveyance... It will not do to
say that the property might have been sold subject to the trust deed,
for in that event the value of the interest sold would be too uncertain
for the purcha.ser to pay any but a small sum.

But the complainants allege in their bill that the conveyance was
made in good faith and free from all fraud, and claim affirmative
relief. This allegation is denied under oath by the answer, and
throws the burden of establishing the averment 'upon oomplainants.
To grant to complainants all that they here claim, that is, that the
'conveyance isprimajacie valid, and free from fraud; yet, when cir
Ol.'tnlstances- are proved casting 80 doubt upon the validity of the con
veyance, the burden is thrown upon the complainants to establish its

,fairness and freedom .from fraud. When all the circumstances already
stated. and others shown from the proof, are considered, occuring be-
fore and at the trme of the execution of this assignment, I am sat
isfied that the conveyance mtlst be held as ,fraudulent and void, and,
.th~t complainants are not entitled to any relief under their bill.

The result is that the injunction heretofore granted must be dis
solved, and the bill dismissed,at complainants' cost.
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MULLER and another v. NOR'tON and others.1

(Oircuit Oourt, N. D. Texaa. February, 1884.)

719

1. AGSIGNMENT TO CREDITOns.
An assignment for the benefit of creditors, under the laws of Texas, wherein

the assignor has expressly reserved an interest to himself, to the exclusion of
his creditors, is null, void, and of no effect.

Laurrence v.Borton, 15 FED. REI'. 853, followed.
2. SAME.

Such an assigriment is a contract bE-tween the assignor and assignee, which,
while it may be aided by the law, must be taken and construed by the terms
and provisions expressly stipulated therein j and any stipulation therein which
is intended to hinder or delay non-consenting creditors must find warrant there
for in the law, or the assignment to such creditor is null and void.

Donoho v. Fii"" 58 Tex. 167, and KeefJil v. J)onald80n, 20 Kan. 168, followed.

On Demurrer.
Wright tt Wright, for plaintiffs.
Crawford tt Crawford, for defendants.
PARDEE, C. J.. It was held by this court, in Lawrence v. Norton,

that an assignment for the benefit of creditors, under the laws of
Texas, wherein the assignor has expressly reserved an interest to
himself, to the exclusion of hiacreditors, is on its face null, void,and,
of no effect, (see 15· FED. REP. 853;) and in that case we also held,
considering the act of 1879 in relation to assignments, that, under the
third section of that act, assignments· for the benefit of preferred cred~

itors, who are preferred on their Own election, under stress of a pen·
alty forfeiting their whole claim, are not in terms aided by the law,
and are not favored by the courts.. We still adhere to the correct,
ness of our conclusions in that case~ and now, as then, we see .no an·
tagonism between them and the decisions of the supreme court of th-e
state of Texas in relation to the same law.

In the case now under consideration,. it seems to us, the foHowing
propositions are equally well taken, and can be equally suppQrtefilon
principle and authority. The assignmeni in favor of creditors, lln

der the act of 1879, is a contract between the assignor and assignee,
which, while it may be aided by the law, must be taken and construed
by the terms and provisions expressly stipulated therein. Vonoho Y.
Fish, 58 Tex. 167; Keevil v. Donaldson, 20 Kan.168. That wh~n

an assignment is made, under the third section of the act-of 1879,
any stipilla#,ontherein which is intended to hinder and delay non·
consenting creditors must find warrant therefor in the law, or the as~

signment as to such creditors is riulland void. Keevil v. Donaldson.
8upra; Lawrence v. Norton, supra;: Bryan v. Sundberg, is Te?,.4~3:
See, also,' JajJray v. McGehee, 101 U. S. 361:;8. C. 28up. Ct., Rep.
367.

1 Reported by Joseph P. Hornor, Esq., of the New Orleans bar.



720 FEDERAL REPORTER.

The assignment in this case, which is under the third section, pro
7ides: "And for said purpose the said Fred. Muller and A. Jacobs
are hereby authorized and directed to take possession at once of the
property above conveyed and convert the same into cash as soon and
upon the best terms possible for the best in~erest of our creditors."
This provision authorizes the assignees, in their discretion, to dispose
of the assigned property on credit. See Moir v. Brown, 14 Barb. 39;
Schufelt v. Abernethy, 2 Duer, 533; Rapalce v. Stewart, 27 N. Y. 311;
Hutchinson v. Lord, 1 Wis. 286; Keep v. Sanderson, 2 Wis. 31. For
other authorities see Burrill, Assign. § 222. It is a badge of fraud·.
Carlton v. Baldwin, 22 Tex. 731; and see Burrill, Assign. § 221.
Such provision is not authorized by law, the said act of 1879 being
silent as to the methodof disposingof assigned property. The non-con
senting creditors being compelled, under the law, to submit to a forced
stay of execution until the consenting creditors are paid in full, itfollows
that a sale on credit, the same not being authorized by law, hinders .and
delays such non-consenting creditors beyond the sanction of the 10,w, and
conseguently defrauds them. It is urged that the assignee need not sell
on credit, and, unless he does, the creditors are not hurt. This may be
true, but the creditors are not obliged to await the event. The assign
ment placed it in the power and discretion of the assignee to prolong the
execution and closing of the trust for an indefinite period. This was
not only unauthorized by law, but was against the policy of the law,
for it cannot be denied that the policy of the law is to seCUre a
speedy settlement of the trust and distribution of the assigned prop
erty. An assignment in favor of creditors which in effect authorizes
the assignee to sell the property conveyed in a method not permitted
by the statute, must be void; for contracts and conveyances in contra
vention of the terms or policy pf statute will not be sanctioned. See
Jaffray v. McGehee, supra.

It is further claimed in argument that to give effect to the objec
tions urged against the assignment, and to hold the same invalid for
fraud apparent on its face, is to sanction and permit the very evil
which is the subject of complaint-that is, to give the attaching cred
itors a preference, and a preference, too, over creditors who have been
snared and entrapped by the law. To this it is sufficient to auswer
that the court is compelled to decide between two sets of preferred
creditors-the oonsenting creditors and the attaching creditors. The
one may be as meritorious as the other; but while the former may be
open to the charge of collusion, and the latter to the charge of rapacity,
the law favors the diligent and vigilant. The trouble arises with the
debtor who wants to go further than the law of 1879 warrants, in
driving creditors to abandon their just claims and demands.

The demurrer should be sustained; and it is so ordered.

:McCOm.UOK, J., concurs.
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STADLER and others v. OARROLL, Garnishee.1

(Czrcuit Oourt, S. D. TezaB. February, 1884.)
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ASSIGNMENT.
An assignment which authorizes the assignee to sell the assigned goods on

credit, which undertakes to distribute the remnant after paying consenling
creditors, in opposition to the terms and provisions of the law, and by which
the assignees, by such distribution, exclude from the benefits of the assignment
their individual creditors, and reserve an interest for themselves, is unauthor
ized by law. Lawrencev. .J.V01'ton,15 FED. REP. 853; and Mutter v. Norton, ante,
719, followed.

On Demurrer to Answer of Garnishee.
Crawford ct Crawford, .for plaintiffs.
Wright ct Wright and J. A. CarroU,for garnishee. .
PARDEE, J. The assignment in this case, which is under.section

3 of the act of 1879, is attacked for fraud apparent on its face, to
wit: (1) It prefers creq.itors for rent, taxes, and assessments. (2) It
authorizes the assignee to sell the asaigneq. goodson credit. (3)It
undertakes to distribute the remnant after paying consenting creditors,
in opposition to the terms and provisions of the law. (4) The as
signors, by such distribution, exclude from. the benefits of the assign
ment their individual creditors, and rese~ye an interest for. them
selves.

The case of Lawrenc.e v. Norton, 15 FED. REP. 853, and Muller v.
Norton, ante, 719, gives sufficient reasons for sustaining the second,
third, and fourth grounds. On the first ground it is not neoessary
to pass.

The demurrer is sustained.

MOCORMIOK, J., ooncurs.

MALVIN and others tI. WERT, AS8i~ee.l

(Clircuit Court, N. D. Tea;a8. February, 1884. .

ASSIGNMENT TO CREDITORS.
An assignment for the benefit of all the creditors, without proof or euggcs

tion of insolvency, where there is no attempt to prefer any creditor, but & de·
cided attempt to hinder and delay them all, is unauthorized by law.

On Demurrer to Answer.
Ray it Stanley and L. T. Smith, for plaintiffs.
Wright it Wright, for defendant.

1Reported by Joseph P. Hornor, Esq., of the New Orleans bar.

v.19,no.l0-'6
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PARDEE, ;r. In this case, which is one of assignment for the benefit
of all the creditors, there is no att.91Dpt, to prefer anY,creditor, but a
very decided attempt to hinder and delay them all. Without any sug
gestion of insolvency, or contemplation of insolvency, the assignol'
provides that his assignee shall dispose of the assigned goods, consist
ing of wares, liquors, aQd merchandise, in the customary course of
trade, for 60 days, and then, if there is anything left undisposed of,
the remaining goods shall be sold. at public auction for cash, after
advertising during the time provided by law for the sale of property
seized under execution,. and providing that during the delay of adver
tising the assignee shall continue the disposition of goods at private
sale. The assignee is given no option. The course laid out in the
assignment is the one he is bound to follow. The time required by
law for advertising goods to be sold under execution ~s not less than
10 days. The as~ignment, then, without any suggestion of insolvency,
<lompels the creditors too, forced stay of 70 days. If the assignor
<lan compel a stay of 70 days, why not for 7 times 70 days? We
find no authority in the law of 1879 for such provision. We are
aware that assignments that make no preferences, but provide for
an equal distributionaraong all the creditors, should be favored;
"Equality is justice." 'It is with this view that we lay no stress on
the objections urged against this assignment, that the deed does not
show the maker's insolvency, nor 'assign in terms all thtl property
that the debtor may have subject to the demands of his creditors. If
the debtor has property concealedwithiIi the state, the law aids the
assignment, and if the property can be found it passes to the assignee.
See Blum v. Welborne, '58 Tex. 157. If the debtor has property be
yond the state it can be reached by credit.ors who may so· choose,
just as well as if the assignment had not been made, for the assign
ment compels the discharge of no debt, nor the release of the debtor.
But with this disposition to favor and sustain'this&ssignment, weare
unable to see our way clear to sanction the enforced stay of execution
which hinders and delays all creditors, and, being unauthorized by
law, consequently defrauds them all.

The demurrer is sustained.

MCCORMICK, J., concurs.. .
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UNITED STATES 11. WHITE, Receiver, etc.
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'Circuit CQurt, N. D. New YQ'f'k. MarcJ;!. 13,1884.)

TAXATION-NoTES UBED FOR lJIRcuLATION-NoTES HEDEEMABLE m GOOD8.
The tax imposed by the act of congress of February 8, 1876, ~ 19, upon" notes

used for circulation," is a charge upon such notes only as are intended to cir
culate as money, The act bear!! no reference to the so-called notes isSued by
mercantile firms to be redeemed in goods,'

At Law.
Martin I. Townsend,·U. S. Atty., for the United States.
John L. White, for defendant.
WALLACE, J. This isa writ of error to the district court for the

Northern district of New York, brought to review a judgment of that
court in favor of the defendant. The first question presented by the
~ill of exceptions is whether certain obligations issued by the firm of
Aldrich, Sweetland & Co; are liable to taKation under section 19 of
the act of congress of February'8,1875, entitled "An act to amend
existing customs and internal revenue laws, and for other purposes."
Section 19' reads as follows; '"

"Every person, firm, or association other than national bank associations,
and every corporation, state bank, or state banking association, shall pay a
tax often per centllm on the amountof·theirown notes used for circulation,
and paid out by them."

The firm of Aldrich, Sweetland & Co., merchants, had issued,
paid out, and put intocircu!ation, in the neighborhood of their place
of business, their obligations ·or. p~omises to pay in goods at their
store, varying in amount from 5 cents to $5 each, and amounting in
the aggregate to nearly $5,000, jn form as follows: "Due the bearer
one dollar in goods at our store. Kennedy, N. Y., Oct. 14, 1878.
ALDRICH, SWEETLAND & Co." . .

If the meaning of the term, "note~ ils~d for circula~ion,"cQuld not
be sat.isfactorily ascertained by a,r~ference to other acts of 'congress
in pari materia, th~ question presented would be a more doubtful one,
beoause, although such promises to pay are not negotiable notes, in
asmuch as they are not payable i~,:U1oney, they are notes within the
generally-accepted meaning of the .word. A literal reading of the
section would subject to taxation every note an individual might exe
cute and deliver, unless there is somespecial meaning to the term, "used
for circulation;" yet no one would contendtha~ the section was de
signed to have this extended appUcatio~. More especially would
such a cpnstroction be astartling,'9De, in yiew .of the provisions of
section 20 of the same act, wpich iIX1-poses a tllox o~ 10 per centum on
the notes of any person, firm, Of corporation. used for circulation by
f 11 other persons, firms,. and corporatiolls. It is not to be supposed
tha~ congress intended by the. act; illquestiol;l. to. subject (1,11 promis
soq notes. circulating in the busine~s.of: the country to a tax of 10



124 FEDERAL REPORTER.

per centum-a tax double that imposed in 1862 to meet the ex
igencies of the war to preserve the Union. It is therefore necessary
to look for some more restricted meaning of the term, "notes used for
circulation." That'meaning may be found by a reference to other
provisions in the laws. of congress in pari materia, which, upon fa
miliar rules of construction, should always be considered in solving
questions of interpretation of statutes. By such refe-rence it will ap
pear that "notes used in circulation," "circulating notes," and "circu
lation," as that word is used in relation to the instrumentalities of
banking operations, are equivalent and synonymous terms.

Section 21 of the act in question provides how the tax. imposed by
section 19 shall be returned and collected, and, instead of the words
"notes used in circulation," uses the words, "circulating notes." The
context of the three sections, 19, 20, and 21, shows plainly that the
taxes, within the contemplation of congress and the subject-matter of
the legislation, are those relating to banking capital in the hands of
corporations and individuals. Accordin~ to the scheme of. the exist
ing internal revenue laws, those taxes are imposed not only on the
capital directly employed, but also upon the deposits and circulation
incident to banking operations. The word "circulation," in this con
nection, is defined by the lexicographers as "currency; or circulating
notes or bills current for coin." Webster. That this is the subject
of taxation in the sections in question is obvious, because these sec
tions in the act of 1875 are a substitute for the pre-existing provisions
of law, respecting the taxation of banks and bankers, as found in the
third clause of section 8408, Rev. St. That clause imposed a tax of
"one twenty.fourth of one per centum each month upon the average
amount of circulation issued by any bank, association, corporation,
company, or person, including as circulation all certified checks and
all notes or other obligations calculated or intended to circulate or to be
used. as money." In lieu of the tax of one twenty-fourth of one per
centum a month, upon notes "calculated or intended to circulate for
money," thus imposed, the act of 1875 imposes a tax of ten per cent.
per annum on "notes used for· circulation." Both the earlier and
the later law deal with the same persons, and the same subject of
taxation; but the later aot, in l1a'1'Jll0ny with the geilerallegislation
of congress since, lightens the burden imposed. It thus seems clear
that the ~'notes used for circulation," taxed by the act of 1875, are
notes calculated or intended to circulate for money. That obligations
or notes of the character put forth by the makers here are not obli
gations intended to circulate' aB'mbney was distinctly held by the
supreme conrt in U. S. v. VanAuken, 96 U. S. 366. In that case the
defendant was indicted for paying out and circulatin~ similar obliga
tions, under an act of congress declaring that no private corporation,
firm, or individual, should make, issue, circulate or payout any note
or other obligation for a less sum than one dollar, intended to circulate
as money, and the court decided that, as such obligations were not
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solvable in money, but only in goods, there was no ,offense within the
meaning of the statute.

As the obligations in question were not circulating notes,or notes
used for circulation, as that term is used in the act imposing the tax,
it is unnecessary to consider the other questions which are presebted
by the. hill of exceptions, and the judgment of the court below is
affirmed.

Only negotiable promissory notes payable in money are subject to taxation
as "notes used for circulation." Hollister v. Zion's Oo-operati'DB Mercantile
[nat. 4 Sup. Ct. Rep. 263.-[ED.

RICS: v. TOWN OF MENTZ.

(Circuit Courl, No D. New York. March 17,1884.)

1. MUNICIPAL BONDS-STATUTORY REQUIREMENTS-CERTIFICATE .011' JUDGE.
The act of 1871, of the New York legislature, authorizing municipal corpora

tions to aid in the construction of railroads, requires the petition to show to
the satisfaction of the county judge that the petitioners are a majority of the
tax-payers, "not including those taxed for dogs or highway tax only." Held,
following the case of Oowdrey v. 1'own of Oaneadea, 16 FED. REP. 532, thut
municipal bonds issued under the act are void unless the record shows that the
county judge was satisfied of the sufficiency of the petition.

2. SAME-TAX-PAYERS-DEFINITlON BY STATUTE.
The act of 1871 defines the term" tax-payer," .. when used in this act," to

mean such tax-payers as are not assessed for dogs or highway tax only. But,
held, that this definition did not cure a petition whioh merely showed the con
sent of "a majority of tax-payers," where the act explicitl! required the ap
proval to appear of "a majority of tax-payers, not including those taxed for
dogs or highway tax only."

At Law.
JaB. R. Oox, for plaintiff.
F. D. Wright, for defendent.
Before WALLACE and Con, JJ.
WALLACE, J. The same questions arise in this case as were· pre- .

sented in Ouwdrey v. Town of Oaneadea, 16 FED• .REP. 582,where it
was ruled that the bonds of the town were voidbeeaus6 the county
judge did not adjudicate that the requisite majority aftax-payers had
consented to the creation 'of the bonds. No reasons have been ad
vanced in the arguments of counsel that are deemed sufficient to
change the conclusions reached in the Oaneadea Oase. It is proper,
howewer, to advert to an argument that was urged in that case, and
considered, but not discussed in the opinion, and which has been
urged again here. It is insisted that because the amended act of 1871
defines. the term "tax-payer" "when used in this aet,'; to rilell.nsuch
tax-payers as are not assessed for dogs or highway tax only, it is not
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necessary to comply with the explicit language of the act as to the
form and substance of the petition, The petition is the basis and
groundwork of the whole bonding proceeding. When the amended
act was passed many of these proceedings had been set aside by the
courts of this state because of defects of form in the petition; and
it was the well~settled law of the state courts that any such defect
was jurisdictional, and rendered t,he whole proceeding futile. Speak
ing of the act of 1869, the court of appeals said in People v. Smith,
45 N. Y. 772: "The authority conferred by the act must be exer
cised in strict conformity to, and by a rigid compliance with, the let"
ter and spirit of the statute," The first section of the amended act
prt>vides, in language as explicit as could be employed, that the
petition, verified by one of the petitioners, shall set forth that the
petitioners are a majority of tax-payers of the town who are taxed or
assessed for property "not including those taxed for dogs or highway
tax only." It subsequently provides that the word "tax-payer,"
"when used in this act," shall mean "any corporation or person as
sessed or taxed for property, .. .. • not including those taxed for dogs
or highway tax only." Section 2 makes it the duty of the count~' judgl'l
"to proceed and take proof Rsta the said allegations in the petition;"
and if he finds that the requisite majority of tax-payers ha'Ve consented,
he shall so adjudge. If there were no express provision requiring it
to appear in the petition that the tax-payers who apply are a ma
jority of the designated class, the petition would doubtless be sufficient
if it alleged that they were a majority of the tax-payers of the town;
and, in this view, there was I;l0 need of amending the act of 1869 in
this behalf. If the argument for the plaintiff is sound, this explicit
provision is meaningless. It is not to be assumed that the legisla
ture did not mean anything by the language which they so carefully
employed. It is not difficult to apprehend what the legislature meant
by defining the word "tax-payer." It occurs several times in the act.
It was defined for convenience, in order to avoid repetition of descrip
tion whenever the word was used in the act, and in order that there
should be no room for doubt whfl,t kind of a tax-payer was meant
whenever the word was uRed.

As it, aeems to me the real question in this case is not whether the
eounty judge made an adjudication which is binding upon the defend
ant, under the rulasof law which control a court or officer exercising
a special statutory power,and which require every step to be in strict
conformity with. the statute which confers the power, but whether
the sets of the legislature are not to be treated as creating a ju
risdictionaf a special character which cannot be assailed collater
ally, in whieh all errors of fact and of law, even those respecting
the existence of ju.risdictional conditions, are to be corrected in the
proceeding itself. upon a review by the kppellate tribunals, There is
much to be said.in support of the latter suggestion. Munson v. Town
of Lyons, 12 £latch£. 589.
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As one of the cases now p~nding in this court, and presenting the'
-same questions as this, involves a sufficient sum to be reviewed by
the supreme court, and is, to be presented to that court; aU proceed
ings in this case will be stayed,and no judgment be entered, until the
decision of that case on writ of error, or until the further order of this
court.

COXE, J. I concur in the disposition made of this case; but, for
the reasons heretofore stated by me, (Rich v. Town of MtJntz, 18:FED.
REP. 52, and Ohandler v. Town oj Attica, ld. 299,) I cannot agree
with the circuit judge in the construction placed by him upon the act
of 1871.

COGHLAN ~. STETSON.

IVtrcuit Court, S. D. HiM York. March 17, 1884.)

L CoNTRACT-RULES OF INTERPRETATION.
Where a contract is ambiguous, contradictory, or obscure in its language, and

is capable of two interpretations, it must be given that construction which in-
clines most nearly to.jl,lstice and common sense. .

2. SAME-EsTOPPEL. .
Where an actor is employed by a manager who agrees that the actor shall

appear at least'Seven 'times a week and be paid $100 for each appearance, whioh
stipulation the manager violates byfailing to prOVide employment for the.actor
for a period of three weeks, the actor waives none of his rights by subsequently
appearing under the contract a~d r~ceiringpay pursuant. to its.provilliG,IlS.

3. SAME-IMPLIED AGREEMENT. .
Where an employe agrees to work during a·' definite period for a stipulated

sum, and enters upon the discharge of his duties under the contract, and ren
ders services which are accepted by th~ empJoyer, the law ill,lplies a~.agre~.

ment upon the part of the latter to furmshllmployment to the servant ~nd pay
for it as stipulated in tne agreement.' '. ".

4. PLEADING-AMENDMENT.
Amendments will be allowed to correct errors in .pleading when ~heoppo

site party is not misled and substantial justice sorequires; It is not the policy
of modern procedure to defeat a party who has a meritoriotis cause'of actldn
because he has not declared in the right form.: '

Trial by the Court.
, Olin, Rives et,Montgomery, for pla.intiff.
A. J. Dittenhoejer; for defendant. ,
COXE, J. On the thirty-first day of August, lS'8S, the parties to

this action executed the following contract:
"This agreement, made and entered into this thirty-firSt day of August; in

the year of our Lord one thousand eight hundred and' eighty-three, by and
between John Stetson of Boston, in the county of Suffolk and;commo~wealth

of Massachusetts, manager.of Fifth Avenue Theate;rof,New York,of.~lte

first par:t, and Charles F. C9ghll\~, of~ondon,England,ofsecp:ndpartj wit
nesseth, that the said' party oithe secolld part contracts· that· he· shall. give
his professional services as' leading man of tbe·F,ifth Avenue Theater, New
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York, in such dramatic performances as shall be given in said theater, also
in such theater in cities in .the United States and Canada as said party of first
part may direct for a season beginning October 8,1883, and ending :::laturday
evening, May 3, 1884. It is understood and agreed that when said. party of
second part shall play in any theater outside of New York, he shall have his
name featured on all printing and advertisements. and be recognized as the
stock star of said Fifth Avenue '£heater Company. Said party of second part
agrees to furnish all his costumes and to pay his own fare and expenses to
New York. Said party of first part agrees to pay railroad fares for party of
second part, inclUding sleeping cars and transportation of luggage, should.
party of second part be required to play hi any other theater outside of New
York during this engagement. Said party of the second part agrees to re
port for rehearsal in New York, on or before Monday, September 24, 1883,
and be in readiness to perform Monday, October 8, 1883. It is understoo<1
and agreed that seven performances each week shall constitute a week's busi
ness, but wherever it is customary in theaters to give more than that num
ber, said party of second part shall give that number of representations.
Said party of the first part shall have the selections of the plays to be pre
sented at each entertainment, in which party of second part shall appear.
Said party of first part agrees to pay party of second part the sum of one
hundred dollars ($100) for each performance in which he shall appear, settle
ment to be made on the regular salary day of the theater. Said party of sec
ond part agrees that he will not perform in any theater in the United States
or Canada till this contract shall. have been faithfully fulfilled.
, HIn witness whereof, we have hereunto set our hands and seal.

" JOHN STETSON. [L. s.l
"CHARLESF. COGHLAN. [L. s.]

"It is further understood that said Stetson can continue this contract for
six weeks by giving said Coghlan notice to that effect on or before March I,
1884."

The plaintiff oame to this oountryin September, 1883, commenced
acting at the Fifth Avenue Theater, New York, on the eighth of Oc
tober,and oontinued until the tenth of November, a period of five
weeks. On the evening of. the latter day, having discovered that
his name was omitted from the play advertised for the ehsuing week,
he called upon the defendant, and was informed that his services
would not be required for an indefinite period. The plaintiff pro
tested, and notified the defendant of his entire willingness to play,
and that if he was compelled to remain idle through the defendant's
neglect, he should insist upon being paid at the rate of $700 per
week. The plaintiff was not permitted to play for three weeks. He
demanded his salary for this period and was refused. Subsequently
he appeared at Boston under the defendant's auspices. This action
is to reoover $2,100,alleged to be due under the oontraot for the
three weeks aforesaid, commencing Monday, November 12, 1883.

It is argued that the plaintiff cannot recover for the reasons:
First. He did not "appear" during the period aforesaid, and the de.
fendant was not required by the oontract to permit him to appear.
Second. Having subsequently aooepted payment at the rate of $100
for each performance in which. he appeared the plaintiff is estopped
from claiming payment when he did not appear. Third. The de-
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fendant does not agree to employ the plaintiff, the agreement is by
the plaintiff alone to render services for the defendant. Fourth. In
any event, the complaint is defective, the action should have been for
damages.

The principal controversy arises upon the construction of the writ·
ten contract and must be determined by that instrument alone. The
interpretation contended for by the defendant is so harsh, so unfair,
80 wanting in reciprocity that the court should not hesitate to reject
it provided the instrument is susceptible of any reasonable construc
tion. According to the defendant no obligation rests upon him to do
anything. The plaintiff, on the contrary, who, to use the langnage
of the defendant's brief, is "an actor of fame and success in Eng
land," is required to leave his home and his profession there, cross
the Atlantic at his own expense, pay his board in this country from
September 24th till May 3d, and possibly for six weeks thereafter,
furnish his own costumes, remain at the beck and call of the defend
ant for seven months, and refuse all other employment. To all this
the plaintiff is bound, and the defendant is not bound at all. In
other words the plaintiff must cross 3,000 miles of ocean, lose time,
money and reputation, and if it suits the fancy or whim of the defend
ant to put some other actor in his place, he is wholly remediless, he
cannot compel the payment of It single dollar. The charge that this
interpretation is severe is not strenuously denied by the defendant,
but he insists that the contract is one which the plaintiff was at lib
erty to make and having made it, he must abide the consequences.
Undoubtedly, this is so. If the plaintiff made such It contract he
cannot recover. But whether he made it or not is the precise ques
tion involved. If the language used clearly est!tblishes the defend.
ant's version it would unquestionably be the duty of the court to en
force it. But where the exact meaning is in doubt, where the lan
guage used is contradictory and obscure, if there are two interpreta
tions, one of which establishes a comparatively equitable contract
and the other an unconscionable one, the former construction should
prevail. In such cases the court may well assume that the parties
do not intend that which is opposed alike to justice and to common
sense. Unless the language is so definite and certain that no other
interpretation can be upheld a construction should not be adopted
which must inevitably cast a reflection upon the sanity of one of the
contracting parties.

The contract contains several clauses which read fleparate and
apart from the context sustain the defendant's version, and they have

. been pressed upon the attention of the court with much learning
and ingenuity. But taken as an entirety, read as one instrument,
read in the light of surrounding circumstances it must be said. that
the plaintiff's construction is the true one. The contract provides,
among other things, that the plaintiff is to be leading man in such
dramatic performances as shall be given in the Fifth Avenue Theater
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during the Bell.BOn of 1883-:84. ... It .is then mutually agreed that
seven performances each week shall constitute a week's business.
The plaintiff agrees to appear seve;u times a week and the defendant
agrees that he will employ the plaintiff at least seven times a week.
This provision is as binding on one of the parties as on the other,
neither can avoid it. The defendant agrees to pay the plaintiff $100
for each performance in which he shall appear. The clause italicised
is the one upon which the defendant bases hi!! principal al'gument~

It is .possible that these words are unnecessary, that the contract
would be·perf,ect without them, and yet, taken in conjunction with the
stipulationastQ th~ number of performances each week, there ia
little difficulty in reconciling them with the other clauses. The con
tract would then read in substance: "The party of the first part agrees
to pay the party of the second part the sum of one hundred dollars
for each performance in which he shall appear, and it is understood
and agreed that seven perf9rmances each week shall constitute a
week's business." The plaintifi; shall be paid for the seven perform
ances but for no more, unless he actually appears in more. The
clause referred .to ,was also ~ wise provision in case the plaintiff
through sickness, or-otherwise, neglected to appear.

I am unable to see bow the plaintiff waived any of his rights by
his subsequent appearance at Boston. His action in that regard was
entirely consistent with hiatheory of the contract. By accepting pay
under the contraot, he did not accede to the defendant's interpretation
to any greater extent than the .defendant acceded to his by paying
the amount due.

The objection that the defendant does not agree to employ the plain
tiff has already been disposed of. If it were necessary, the law would
imply an agreement to employ him during the stipulated period, the
plaintiff having entered upon the discharge of his duties under the
contract and rendered services for the defendant which were accepted
by him. But there is here an express agreement. The contract is
not unilateral. The one party agrees to act and the other agrees to
pay. '

Regarding the objection disputing the plaintiff's right to maintain
the action in its present form it is sufficient to say that upou the trial
the plaintiff asked leave to amend the complaint so as to meet the
criticisms of the defendant. This request should be granted. It is
not the policy of modern procedure to defeat a party who has a mer
itorious oause of action because he has not declared in the right form,
especially when all of the facts are disclosed and the opposite party
not misled. The fault here pointed out is that the plaintiff seeks to
recover a sum of money as wages which he should recover as damages. •
The objection, though quite likely it is well founded, is a formal and
technical one. Every element of surprise.is wanting. Had the com·
plaint been in the form suggested the result would inevitably have
been the same. . It is said that the defendant should be permitted to
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>offer, in mitigation of damages, proof that the plaintiff could, have ob
tained an engagement elsewhere during the time he remrtined idle.
The short answer is, that by the terms of hhe contract the plaintiff
expressly bound himself "not to perform in any other theater." He
could not have accepted a position under another management with
<lut himself violating the contract. The amendment is with,in the
{liscretion of the court and is one which clearly should be allowed; to
withhold it would simply protract litigation withoutohange of result.

The plaintiff is entitled to the judgment demanded in the complaint.

FLETCHER and others tI. NEW ORLEANS & N. E. R. CO.l

(Oircuit Court, E. D. Loui8iana. February, 1884.)

ARBITRATION.
Under a contract by which tlle defendant was to pay plaintiffs for work done

upon certificates and estimates of defendant's chief engineer for the time being,
the obligation of tile defendant does not practically arise until the defendant
is satisfied that the plaintiffs are entitled to compensation; and it was hdd
that the defendant may not avail itself of the labor performed by the plaintiffs.
and then" wrongfully, arbitrarily, unreasonlibly, and in bad faith," stand upon
the literal terms of the con~ract and· refuse to pay. '

On Demurrer.
Thomas J. Semmes, J. Carroll Payne, Henry J. Leovy, and Ernest

B. Kruttschmidt, for plaintiffs.
Robert Matt and Walter D. Denegre, for defendant.
PARbEE, J. Under the terms of the contract sued on in this case,

the defendant is to pay the plaintiffs for work done, upon oertificates
and estimates of the defendant's ohief engineer for the time being.
."The chief engineer for the time being" is the oreature of the com
pany. Practically, then, under the terms of the contract, the obliga
tion of the defendant to pay the plaintiffs for work done does not
arise until the defeudant is satisfied that the plaintiffs-are entitled to
compensation. The question in this oase is whether the defendant,
under its contract, may avail itself of the labor performed by plain
tiffs, and then may "wrongfully, arbitrarily, unreasonably, and in
bad faith" stand upon the literal terms of the oontract and refuse to
pay. ThEl decisions are to the effect that, "in the absence of fraud,
or such gross mistake as would necessarily imply bad faith, or a fail
ure to exercise an honest judgment, his (the umpire's) action in the
premises is conclusive." 97 U. S. 402; Sweeney v. U. S. 3 Sup~ Ct.
Rep. 344. In this case "fraud" is not specifically,charged,but "bad
faith" and "a failure to exercise an honest, judgment" are. And it
seems to me, with the relation between the umpire and the defend-

1 Reported by Joseph P. Hornor, Esq., of the New Orleans bar.
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arit existing as Been above, that charging the action of the umpire
t.o be arbitrary, unreasonable, wrongful, and in bad faith would in
clude all the charges of fraud, collusion, and gross mistake neces
sary. In Chapman v. Lowell, 4 Cush. 378, it is held that in cases
like this the umpire must not act arbitrarily, capriciously, and un
l'tiasonably. In a Wisconsin case similar to this it was held: "If
'l:'aud in the arbiter can ever be established by proof that he refused
to certify the ex~cution of the work when the same has been duly and
properly performed, it can only be in those cases where the refusal
is shown to have been palpably perverse, oppressive, and unjust, so
much so that the inference of bad faith and dishonesty would at once
arise were the facts known." Hudson v. McCartney, 83 Wis. 331. The
difference in meaning between "perverse, oppressive, and unjust," in
the Wisconsin case, and "arbitrary, unreasonable, and wrongful," in
this case, is so little that the two caSeS may be considered as identical.
Without undertaking to determine now how much the plaintiff may be
required to prove on the trial of the case of arbitrary, unreasonable,
and wrongful action in order to avoid the action, or failure of action,
on the part of the defendant's "chief engineer for the time being,"
I am satisfied enough is alleged in the petition to put the company
on its defense.

The exception that plaintiffs cannot demand further payment from
the company without showing that all laborers, subcontractors, and
material-men have been paid, and that no liens are recorded against
the company, does not seem to be well taken. The suit is for dam
ages in a large sum, as well as for balance due under the contract.
The petition alleges that what, if anything, is due to such laborers,
etc., is primarily due from the company, and plaintiffs reserve their
rights to sue for it, if they are compelled to pay. Any rights the de
fendant may have in this regard may be brought in defense.

The exception will be overruled; and it is ordered.

In 'l'e SCB1~EYER, Bankrupt.

(District COU'l't, S. D. New YO'l'k. February 20, 1~84.)

GUA.RANTY-CoNSIDERATION-ASSIGNMENT OF MORTGAGE-INTENT OF PARTIES
BANKRUPTCy-PROOF OF DEBT.

Where V., a builder, agreed with G., owner, by contract in writing, to build
the latter a house for $8,175, and G. agreed to pay B. therefor $8,175, lawful
money, as follows: when topped out, $5,000, by the assignment of a bond and
mortgage held byone 8. on certain premises named, and $3.175 when the build
ings were completed: and when the buildings were topped out, V. refused to
proceed unless the bond and mortgage were gnarantied by S., reasonable doubt
having arisen as to the value of the mortgage, and 8. having thereupon as
signed the mort~age with his guaranty for the consideration of $5,000, ex
pressed in the aSSIgnment, and the mortgage security having turned out worth-
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Jess, and S. becoming bankrupt, a claim upon his guaranty being presented to
the register by the representatives of V. after his death, and disputed on the
ground that it was given without any actual consideration; and the attorney
who drew the assignment having testified that 1:'. stated at the time that he in
tended to make the mortgage as good as cash, and that V. ought to have his
money: held, that the guaranty should be sustained, as given in accordance
with the actual intention of the parties, as upon a modification of the original
agreement to that effect, and as supported, therefore, by the consideration
named in the assignment; and that the claim upon the guaranty should lJe al
lowed to be proved in bankruptcy against the estate of S.

In Bankruptcy.
T. M. Tyng, for Vanderbilt.
A. O. Salter and John L. Lindsay, for bankrupt.
BROWN, J. In the case of Vanderbilt v. Schreyer, 91 N. Y. 392, it

was held to be competent for the defendant to show by parol evidence
that. the guaranty of the mortgage assigned by him to Vanderbilt was
without consideration, although the guaranty was expressed in the
instrument of assignment, stating a consideration of $5,000 for the
whole transaction. Without in the least questioning the correctness
of this decision, the counter proposition is also obvious: that it is
competent for Vanderbilt also, or his representatives, to show by
parol evidence that there was a consideration for the guaranty. Had
the original agreement between Gebhardt and Vanderbilt, whereby
the latter was to take an assignment of the mortgage in part pay
ment for erecting the building contracted for, provided that the mort
gage should be guarantied by the assignor, no question could exist
that the consideration of $5,000, mentioned in the assignment of the
mortgrge, would be deemed a consideration for the guaranty as well
as for the assignment. So, also, if such had been the actual inten
tion of the parties to the original agreement, although the agreement,
as'reduced to writing, omitted the stipulation for the guaranty, there
could be no question that the guaranty, when given in execution of
the actual agreement and understanding of the parties, would be
deemed a part of the original agreement, and would be. sustained by
the same consideration named in the written assignment of the mort
gage, of which the guaranty forms a part. That, in substance and
effect, is what the evidence of McAdam, though brief, sufficiently
shows to have been the fact. He testifies that Schreyer, when direct
ing him to draw the assignment, told him that there was a difficulty
with Vanderbilt about the value of the mortgaged property; that he,
Schreyer, intended to make it as good as money, and therefore or
dered his guaranty to be inserted on the agreement; that on the next
day, when Schreyer called to execute the assignment, it was all read
over to him, and that he then said the guaranty was right, and that
he intended to make the mortgage as good as money; that Vander
bilt's work was well done, and that he ought to have his money.
That it was the intention of Vanderbilt to have the equivalent of
money there can be no doubt,so far as Schreyer's guaranty could
mn.ke it so. The case is one, therefore, in which both the parties



734 FEDERAL BEPORT~~.

represented here agree as to what the intention was. Schreyer had
received from Gebhardt the full amount of the mortgage in money, or
its equivalent. The written agreement between Gebhardt and Van
derbilt was therefore defective in not fully expressing the actual in
tention of these parties as to the transfer of the mortgage. . In a
court of equity, if such a mutual intention was admitted, the agree
ment would be reformed by inserting the proper provision requiring
Schreyer's guaranty. The case is one :in which the maxim of eqllity
is applicable, that that will be deemed done which ought to have been
done; namely, the constructive insertion in .the original agreement
of a provision for the guaranty of the mortgage by Schreyer, accord
ing to the actual intention.

The agreement itself contains strong evidence that Vanderbilt was
to have the equivalent of money. He first contracts to build a house,
not fora bond and mortgage, whatever they may be worth, but for
so much money, viz., $8,175; next, Gebhart agrees to pay him therefor
that same amount of money; and he finally agrees to pay Vanderbilt
$5,000, by Schreyer's assignment to him of the bond and mortgage
in question. Had the agreement been to pay $5,000 by the deliv
ery of a certain horse, instead of assigning a bond and mortgage, and
the horse had died before the time of delivery, it is well settled that
Gebhardt could not have tendered the dead animal in payment. In
such a case the law presumes conclusively that the intention of the
parties was the delivery of a living horse, and not of a dead carcass.
So, .if at the time when this bond and mortgage were to be assigned
they had become utterly worthless, through the bankruptcy of the
bondsman, and the cutting off of the lien of the mortgage by the
foreclosure of prior mortgages, the presumption of law would, I think,
have been equally conclusive that .Vanderbilt was entitled to an ex:
isting bond and mortgage, having value, and not to two worthless
pieces of paper. The law looks at the intention of the parties, to be
gathered from the agreement itself, or from the surrounding circum
stances.

In the present case, Vanderbilt might also have shown that he was
deceived in the agreement to take the mortgage; or that it was agreed
to be guarantied; or that he was to take no risk of depreciation be
tween the time of the contract and the time of the assignment. The
written agreement is silent as to who should bear the risk of such
depreciatiou meantime. But the agreement shows so clearly a general
intention to give the equivalent 'of money in the assignment of the
bond and mortgage, that an ambiguity arises concerning the risk of
depreciation, such, as it seems to me, WQuld admit parol evidenee
even to supply the defect in the written agreement. The evidence
shows that Vanderbilt refused to take the assignment of the mort
gage without additional security, and stopped work on the buildings.
He is dead, and his side of the controversy cannot now be fully
known. But as the mortgage was found, not long after, to be worth-
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less, there was evidently jUst ground., for Va.nderbiWa hesitation. I
Bee no reason to question the fact that whatever dispute or contrq
versy there was at the time was a ,bona fide controversy, based upon
probable grounds, on Vanderbilt's part. An adjustment of suoh a
controversy, made by the parties theIllselves,must be presumed prima
facie to have been made in accordance with their actual, original in
tention; and this inte:p.tion is moreover shown, by the testimony Of
McAdam, to have been in ,Accordance with the setttlement made.
It was at all times competent for the parties to modify their original
Agreement by adding a new olause providing for the guaranty. Such
a modification would have been sustained as part of the original in
tention. No other consideration than that intention would have been
necessary to sustain it. When an adjustment ,of a bonafide contro.
versy on such llo point has been fullye:Kecuted, it should be sustained
as 'being, prima facie, done upon a modification of the original writ.
ten contract to accord. with 8uchintention ;preoisely as if the ori.
ginal agreement had at the satne time bee.n modified accordingly,
Schreyer, it is true,deniesthfP sta.tementsofMc,Adam; but the latter
is sustained by the evidence .of the acts and conduct of Vanderbilt,
and his testimony should, I think, be follow~d ..

For these res,sons the proof of debt on the gua.ranty is directed to
be allowed.

LYMAN 'b. MAYPOLE ttnd others.

(Circuit Coun, N. D.lUiMis. ;February 11, 1884.)

L PATENTS FOR INVENTION-PERFEOTING DEVICE_PUBLIC USE.
The law permits an inventor to construct a machine which he is engaged In

stUdying upon and developing, and place it in friendly hands for the purpose
of testing it and ascertaining whether it will perform the functions claimed for
it, and if these machines are strictly experiments, made solely with a view to
perfect the device, the right of the inventor remains unimpaired: but when an
inventor puts his incomplete or experimental device upon the market, and sells
it, as a manufacturer, more than two years before he applies for his patent
he gives to the public the device in the condition or stage of development i~
'Which be sells it. In such case his patent cannot be allowed to relate back
and cover forms which ,he g<,ve to the public more than two years before be
applied for a patent.

2. SAME-PATENT No. 179,581 CONSTRUED-INFRINGEMENT.
The Wilfred .C. .J;>yman patent of July 4, 1876, .No.179,581, construed, and

heW, not to be 1Dfrm~ed by a condenser bead havmg an enlarg-ed drain-pipe
instead of a hand-hole, and not 4lwing inside Cones with turned rims or edges.

In Equity. .• j

George P. Ba1jton, for complainant•
. Banning ¢Banning and Charles C. Linthicum, for defendants•
. BLODGETT,J. This is IJ.hill to enjoin ll.n,alleged infringement by

the de(e~dlf,nts of.~ paten~ issued to the cornplainant for a,n "improve-
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ment in traps for exhaust steam pipes. " The object and scope of
the invention is set out by the patentee as follows:

"The object I have in view is to provide the top of the exhaust pipe of a
non-condensing steam-engine with a head which will not only trap off the
water of condensation carried up the pipe with the exhaust steam, but also
the grease used for lubricating the cylinder, and carried up by the exhaust
steam. The invention consists in the peculiar construction of the cap and
the combination therewith of the deflectors and conduits, and a hand-hole in
one side of the cap, through which access is had to the interior for removing
grease and solid matter settling therein."

The general scope of this invention is, that the steam, carrying
with it some spray or water, and the melted grease or oil ejected with
the steam, reaches by the exhaust pipe the arrangement shown in the
condensing head; there the steam is deflected, sent around the cold
edges of the large surface, where the water, which has already be
come condensed, is caught upon the deflectors and upon the head at
the cap of the condenser, and is condensed, so that the water fallll
into some of the receptacles for it; it either is condensed and passes
into the lower skirt, which is inverted, and runs down and passes'into
the channels and flows through the outlet pipe, or it is held by the
upturned edges, which are shown by the model, so that whatever
steam is discharged is mainly dry steam that will not readily con
dense, and passes into the air without depositing any water or grease
on the adjacent roofs or buildings.

The defendants deny the infringement of the complainant's patent,
and also insist that the complainant made, and sold, and put in pub
lic use condensers, in the form now made and used by the defend
ants, more than two years prior to the complainant's application for
a patent and the issue of his patent. It is insisted that by such pub
lic use the complainant has lost the right to cover a device so given
to the public by his patent. The proof in the case, which I will not
stop to read, is briefly this: Some years ago, in 1870, 1871, and
1872, the complainant commenced the manufacture of these con
densing heads. He began by manufacturing a condenser head some
thing like that shown in the proof marked, "Lyman's Old Head,"
which is admitted to be a substantially correct illustration of what
the defendant now makes. In 1872 he manufactured several of
these, at least four of which he sold and put in public use. They
were not ex.perimental heads, in the strict sense of the word, such as
are allowed within certain limits to be made and used by an inventor
as experiments. The law permits an inventor to construct a ma
chine which be is engaged in studying upon and developing, and
place it in friendly hands for the purpose of testing it, and ascertain
ing whether it will perform, the functions-claimed for it; and if these
machines are strictly experiments, made solely with a view to per
fect the device, the right of the inventor remains unimpaired; but
when an inventor puts his incomplete or experimental device upon
the market and sells it, as a manufacturer, more than two years be-
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fore he applies for his patent, he gives to the public the device in the
condition or stage of development in which he sells it. The proof in
this case shows that during the year 1872, and forepart of 1873,
complainant made and sold at least four of these condenser heads.
made in all respects like the "Exhibit Lyman's Old Head." They
were not experiments, but were made, sold, and put in use by com·
plainant in his business as a manufacturer. In the mean time the
oomplainant continued his experiments, and after a time increased
the size of the upper deflector so that it overhung the lower one. and
turned up the edges of the upper, and turned down the edges of the
lower deflector, so that they have the shape shown in his final patent;
and in April. 1876, he applied for his patent, which was issued a few
months afterwards. in which he specifically describes his device. in
cluding the .upturned edges of the upper deflector, and the down.
turned edges of the lower deflector.. His claims specifically call for
the deflectors with the edges turned as described. The claims are as
follows:

"(1) The combination of the cap. B, B', escape pipe. A', deflectors. C. C',
and conduits, c. D, said detlectors and conduits provided with curved outer
rims or edges. with the exhaust pipe of a non-condensing engine. substan
tially as and for the purpose set forth.

"(2) The combination of the cap, B, B', escape pipe. A', deflectors. C, C',
conduits, c, D, and hand.hole, E, with the exhaust pipe. A. of a non-condens
ing steam-engine, substantially as and for the purpose set forth. "

Both these claims, as I construe them, oall for these deflecting
plates with turned edges.

The complainant's device also shows a "hand.hole JJ for the purpose
of removing the grease. soot, or other solid matter which may collect
in the condenser. The defendants, instead of using a "hand-hole" lo
cated as shown in the patent, insert a large screw plug near the lower
end or apex of the inverted cone, through which plug the drain yipe
passes, and by unscrewing and removing this plug. a hook or wire
can be inserted and used to clean out the solid matter. This is not
a "hand·hole," as oalled for by the specifications of complainant's pat
ent, but ill a mere enlargement of the drain or discharge pipe. I find.
therefore, that in the general features of the condensers made by de
fendants, they conform to those which complainant made and gave
to the public at least three years before he applied for his patent;
and, in construing complainant's patent, I must hold him bonnd by
the state of the art as he developed it up to 1872 and 1873, and that

. bis patent cannot be allowed to relate back and cover the forms of
condensers which he gave to the public more than two years before
he applied for his patent. The complainant's bill must be dismissed
for want of eqnity.

Prior to 1836 our patent laws contained no provision in reference to aban.
donment or dedication of an invention to the public by uses or sales before the
1Hing of an application for a patent. The supreme court, however. decided

v.19,no.l0-47
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in 1829 that an .in'Vehtor might.~~l}.dlm h~s.i~vention to the public by such
uses or sales, and. speaking through JU:sti~e STORY, said: "Upon most delib·
erateconsideration we are all of opinion that the true construction of the act
is that the first inventor cannot acquire a good title to a. patent if he sllffers
the thing invented to go into public use, or to be publicly sold for use. before
he makes application for a patent. lIis voluntary act or acquiescence in the
public sale and Use is an abandonment of his right, or rather creates a disa
bility to comply with the terms and conditions on which alone the secretary
of state is authorized to grant him a patent."l This doctrine, which had been
previously announced by Justice STORY 2 and by Justice WASHINGTON.3 was
reiterated by the supreme court in HlSa.4 And" at common law the better
opinion. probably, is that the right of property of the inventor to his inven
tion or discovery passed from him as soon asit went into public use with his
consent; it was then regarded as having been dedicated to the public as com
mon property, and subject to the common use and enjoyment of all." 5

The act of 1836 provided that a patent should not be issued for an inven
tion which was, "at the time of his [the inventor's] application for a patent,
in public use or on sale with his cousentand allowance." The act of 1839
changed this ·so as to allow uses or :Bll:II¥l for not "more thlID two years prio~
to such application for a patent;" and, so far as regards time, this provis~

ion has been frequently re-enacted, and is still in force. It has never been
considered, however, that this rule; first announced by the supreme court,6
and afterwards made the subject of .legislation, has the least application to
uses purely experimental, made in good faith for the purpose of testing or
perfecting an invention. The question, how far an iuvention may be used for
the purposes of· experiment or test, is 'often a difficult one, but the general
rule on this SUbject, particularly when the question of sales comes in, is well
stated by Judge BLODGETT in the foregoing opinion: "The law permits .aa1
inventor to construct a machine which he is engaged in stUdying upon and
developing, and place it in friendly hands for the purpose of testing it, and
ascertaining whether it will perform the functions claimed for it, and if theise
machines are strictly experiments, made solely with the view to perfect the
device, the right of the inventor remains unimpaired; but when an inventor
puts his incomplete or experimental device upon the market, and sells it, as
a manufaaturer, more than two years .before he applies for his patent; he gives
to the pUblic the device in the condition or stage of development in which he
sells it." And so it is always to be borne in mind that there is a clear dis
tinction between mere experiments and ordinary uses or sales made for other
purposes than testing or perfecting an invention.

EXPERIMENTS ENCOUltAGED. Pa.tents are only to be granted for useful
inventions, ano. to prevent their being issued for crude. imperfect,. or im
practicable ones, the law encourages, not to say reqUires, an inventor to make
proper experiments to fully test and determine the practical utility of his in
vention before applying for a patent. "He is the first inventor, in the sense
of the act, and entitled to a patent for his invention, who has first perfected
and adapted .the same tl> use; and until the invention is so perfected and
adapted to use it i8 not patentable~ An imperfect and.in~ompleteinvention,
resting in mere theory, or in intellectual notion, or in uncertain experiments,
and not actually reduced to practice, and embodied in some ·distinct mao
chinery, apparatus, manufacture, or composition of matter, is not, and in-

I Pennock v. Dialogue, 2 Pet. 22.
2 MellUl! v. 8iL~bee, 4 Mason, 108; 1 Rob.

509.
'Treadwell v. Bladen, 4 Wash. 703; 1

Rob. 539.
f.Shaw v. Cooper, 7 Pet. 292.

&Nelson, J., in Wilson v. Rousseau, 4
How. 674. See, also, American Leather
Co. v. American Tool Co.4 Fisher, 294;
Dudley v. l.Iayhew, 3 N. Y. 9.

6 Pennock v. Dialogue. supra
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deed cannot be, patentable under our patent acts; since it is utterly inipossi
ble under such circumstances to comply with the fundamental requisites"of
those acts." 1 Justice CLIFFORD quotes this language in White v.A.llen,2 but'
first says: "While the suggested improvement, however, rests merely in the
mind of the originator of the idea, the invention is not completed within the
meaning of the patent law, nor are crude and imperfect experiments suffi
cient to confer a right to a patent; but in order to constitute an invention in
the sense in which that word is employed in the patent act, the patty alleged
to have produced it must have proceeded so far as to have reduced his idea
to practice, and embodied it in some distinct form.3 Mere discovery of an
improvement does not constitute it the subject-matter of a Patent, althou.gh
the ideas which it involves may be new; but the new set of ideas, in order
to become patentable, must be emb<>died into working thachinery and adapted
to practical use."4

"The relation borne to the public by inventors, and the obligations they
are bound to fulfill in order to secure from the former protection and the right
to remuneration, by no means forbid a delay requisite for completing an in
vention, or for a test of its value or success by a series of sufficient and· prac
tical experiments; nor do they forbid a discreet and reasonable forbearance to
proclaim the theory or operation of a discovery during its progress to comple
tion, and preceding an application for protection in that discOvery. The
former may be highly advantageous, as tending to the perfecting the inven
tion; the latter may be indispensable, in order to prevent a piracy of the rights
of the true inventor."c

"It is when speculation has been reduced to practice; when experiment has
resulted in discovery, and when that discovery has been perfected by patient
and continued experiments; when some new compound, art, manufacture, or
machine has been thus produced, which is useful to the public,-that the party
making it becomes a public benefactor, and entitled to a patent." 6

"When the idea first enters into the mind of the inventor, it is almost nec
essarily in a crude and imperfect state. His mind will naturally dwell and
reflect upon it. It is not until his reflections, investigations, and experi
ments have reached such a point of maturity that he llot only has a clear
and definite idea of the principle, and of the mode and manner in which it is
to be practically applied to useful purposes, but has reduced his ideato prac
tice and embraced it in some distinct form, that it can be said he has achieved
a new and useful invention." 7 .

"The terms •being an experiment,' and' ending in experiment,' are used
in contradistinction to the term • being of practical utility.' Until of prac
tical utility, the public attention is not called to the invention; it does not
give to the public that which the public lays hold of as beneficial." 8

"If he has been practicing his invention with a view of improving it, and
thereby rendering it a greater benefit to the public before taking out a pat.
ent, that ought not to prejudice him." 9

"Crude and imperfect experiments are not sufficient to confer a right to a
patent; but in order to constitute an invention the party must have pro
ceeded so far as to have reduced his idea to practice, and embodied it in some
distinct form." 10

lStory, J., in Reed v. Cutter, 1 Story,
590; 2 Rob. 90.

12 Fisher, 446.
BGayIor v. Wilder, 10 How. 498; Park·

hurst v. Kinsman, 1 Blatchf. 494; Curt.
Pat. ~ 43.

4SlCkies v. Borden, 3 Biatchf. 535.
~Daniel, J., in Kendall v. Winsor, 21

How. 328.

8Grier. J., in Roberts v. Reed Torpedo
Co. 3 Fisher, 631.

7Jones, J., in M:atthews v. Skates, 1
Fisher, 606.

8Sprague, J., in Howe v. Underwood,!
Fisher, ]66.

9 Morris v. Huntington, 1 Rob. 455. '
10 Seymour v. Osborne,ll Wall. 552. As

to this general question of experiments,
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DILIGENOE REQUIRED. Although an inventor is thus allowed and encour~

aged to make such experiments as will fully test and determine the practical
utility of his invention, still he must exercise due diligence, and not be un
reasonably slow in making them. "If an inventor should be permitted to
bold back from the knowledge of the public the secrets of his invention; if he
should for a long period of years retain the monopoly, and make and sell his
invention publicly, and, thus gather the whole profits of it, relying upon his
superior skill and knowledge of the structure, and then, and then only, when
the danger of competition should force him to secure the exclusive right, he
should be allowed to take out a patent, and thus exclude the public from any
farther use than what should be derived under it during his fourteen years,
it would materially retard the progress of science and the useful arts, and
give a premium to those who should be least prompt to communicate their
discoveries." 1

"The question of dilig!'lnce is not an absolute but a relative one, and must
be considered in reference to the sUbject-matter of the experiments. Could
the value and practical utility of such an invention be sooner ascertained?" 2

It must also be considered with reference to the position and circumstances of
the inventor. "The law means, by invention, not maturity. It must be the
idea struck out, the brilliant thought obtained, the great improvement in
embryo. He must have that; but if he has that he may be years improving
i~maturing it. It may require half a life. But in that time he must have
devoted himself to it as much as circumstances would allow. * * * You
would not trip up a man of genius, who had made a discovery, in consequence
of a want of means to prosecute his labors to their final consummation, if you
thought he intended to persevere." 8 "There must be what we would consider
reasonable diligence, looking at all the facts of the case." 4 "But mere for
bearance to apply for a patent during the progress of experiments, and until
the party has perfected his invention and tested its value by actual practice,
affords no just grounds for any such presumption" of abandonment.6 "The
question of abandonment * *' * is a question of fact, and to be deter
mined by the evidence. Lapse of time does not, per 8e, constitute abandon
ment. It may be a circumstance to be considered. The circumstances of the
case, other than mere lapse of time, almost always give complexion to delay,
and either excuse it or give it conclusive effect. The statute h88 made con
temporaneous public use, with the consent and allowance of the inventor, a
bar, when it exceeds two years. But in the absence of that, and of any other
colorable circumstances, we know of no mere period of delay which ought,
per 86, to deprive an inventor of his patent." 6

"It should always be a question submitted to the jury, what was the intent
of the delay of the patent, and whether the allowing the invention to be used
without a patent should not be considered an abandonment or present of it to
the public.7 But "the objection rests upon the principle of forfeiture, and is

see, also, Whitely v. Swayne, 7 Wall. 687;
Draper v. Potomska Mills Corp. 3 Ban.
& A. 215; N. W. Fire Extin~. Co. v. Phil
adelphia Fire Exting. ,Co. 1 Ban. & A.
189; Albri~ht v. Celluloid Harness Trim
ming Co. 2 Ban. & A. 635.

1 Pennock v. Dialogue, 2 Pet. 19; Ken
dall v. Winsor, 21 How. 330.

2 Nixon, J., in American Nicholson
Pavement Co. v. City of Elizabeth, 6
Fisher, 432.

8 Woodbury, J., in Adams v. Edwards,
1 Fisher, 7, 11. See, also, Smith v. Good
year D. V. Co. 93 U. S. 491; Sprague v.
Adriance, 3 Ban. & A. 124.

4 Drummond, J., in Cox v. Griggs, 2
Fisher, 177.

"Agawam Co. v. Jordan, 7 Wall. 607,
Jones v. Sewall, 6 Fisher, 365; Locomo
tive Engine Safety Truck Co. v. Pennsyl
vania R Co. 1 Ban. & A. 483; Miller
v. Smith, 5 Fed. Rep. 364; Webster v.
New Brunswick Carpet Co. 1 Ban. & A.
91; Kelleher v. Darling, 3 Ban. & A.448.

-Woodruff, J .. in Russell & Erwin
Manuf'g 00. v. Mallory, 5Fisher, 641; Ben
edict, J., in Andrews v. Carman, 2 Ball. &
A. 295.

7 Morris v. Huntington, 1 Paine, 348; 1
Rob. 455; Shaw v. Cooper, 7 Pet. 316.
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not to be favorably regarded. Every reasonable doubt should be raised
against it. " 1

KINDS OF EXPERIMENTS. Of course, the character of an inventor's tests
or experiments must depend largely on the nature of his invention> "Some
inventions are by their very character only capable of being used where they
cannot be seen or observed by the pUblic eye. .An invention may consist of
a lever or spring hidden in the running gear of a watch, or of a ratchet, shaft,
or cog-wheel covered from view in the recesses of a machine for spinning or
weaving. Nevertheless, if its inventor sells a machine of which his inven
tion forms a part, and allows it to be used without restriction of any kind,
the use is a public one. So, on the other hand, a use necessarily open to pub
lic view, if made in good faith, solely to test the qualities of the invention
and for the purpose of experiment, is not a public use within the meaning of
the statute." 2 •

"When the subject of invention is a machine, it may be tested and tried in
a building either with or without closed doors. In either case such use is
not a public use, within the meaning of the statutll, so long as the inventor
is engaged in good faith in testing its operation. He may see cause to alter

. it and improve it or not. His experiments will reveal the fact whether any
and what alterations may be necessary. If durability is one of the qualities
to be attained, a long period, perhaps years, may be necessary to enable the
inventor to discover whether his purpose is accomplished. .And though dur
ing all that period he may not find that any changes are necessary, yet he may
be justlysaid to be using his machine only by way of experiment; anj no one
would say that such a use, pursued with a bona fide intent of testing the
qualities of the machine, would be a public use within the meaning of the
statute. So long as he does not voluntarily allow others to make it and use
it, and so long as it is not on sale for general use, he keeps the invention un
der his own control, and does not lose his title to a patent. It would not be
necessary, in such a case, that the machine should be put up and used only in
the inventor's own shop or premises. He may have it put up and used in
the premises of another, and the use may inure to the benefit of the owner of
the establishment; still, if used under the surveillance of the inventor, and
for the purpose of enabling him to test the machine, and ascertain whether
it will answer the purpose intended, and make such alterations and improve
ments as experience demonstrates to be necessary, it will still be a mere ex.
perimental use, and not a public use within the meaning of the statute." g

"Nor has it any bearing upon the case that Smith's experiments were made
in public, and that his experimental engines were run upon. a railroad that
was a public highway. Thus only could the invention be tested. There is an

1 Birdsall v. McDonald, 1 Ban. & A.
167; Henry v. Francestown Soap-stone
Stove Co. 2 Ban. & A. 224; American
Leather Co. v. American Tool Co. 4 Fisher,
291; Jones v. Sewall, 6 Fisher, 368; Jen
nings v. Pierce, 3 Ban. & A. 365; Gra
ham v. McCormick, 11 Fed. Rep. 863; 5
Ban. & A. 249; Emery v. Cavanaugh, 17
Fed. Rep. 243; Hovey v. Henry, 3 West.
LawJ.l53.

As to effect of delays in the patent of
fice after an application has been filed, see
Planing Machine Co. v. Keith, 4 Ban. &
A.100; 101 U. S. 479; Adams v. Jones, 1
Fisher, 527; Bevin v. East Hampton Bell
Co. () Fisher, 23; McMillin v. Barclay, Id.
200; and for particular cases in which use
has been held not to have been experi.
mental, but sufficient to invalidate patent,

see Shaw v. Cooper, 7 Pet. 322; Watson v.
Bladen, 1 Rob. 514; Sanders v. Logan, 2
Fisher, 167 j Worley v. Tobacco Co. 104 U.
S. 340; Sisson v. Gilbert, 5 Fisher, 112;
Perkins v. Nashua Card & Glazed Paper
Co. 2 Fed. Rep. 451; 5 Ban. & A. 398;
Edgerton v. Furst & Bradley Manuf'g Co.
9 Fed. Rep. 450; Clark Pomace-holder
Co. v. Ferguson, 17 Fed. Rep. 79; Manning
v. Cape Ann Isinglass & Glue Co. 2 Sup.
Ct. Rep. 860; Kells v. McKenzie, 9 Fed.
Rep. 284.

2 Woods,J., in Egbertv. Lippmann, 104
U. S. 336. See, also, Elizabeth v. Pavement
Co. 97 U. S. 126; Shaw v. Cooper, 7 Pet.
292.

8Bradley, J., in Elizabeth v. Pavement
Co. 97 U. S. 134.



742 FEDERA.L REPORTER.

obviou,s distinction between a pubUa use, or a u.~e by the publia, and an experi
mental use in publia. In many cases it has been decided that a use in pUblic,
for test or experiment,is not sucb a public use as was contemplated by the
act of congress, nor such a use itS call- be held evidence of dedication to the
public.. The Nicholson Pavement Oase was notably one." 1 "Public use in
good fai,th for experimental purposes, and for a reasonable period, even before
tbe beginning of tbe two years of limitation, cannot. affect the rights of the
inventor." 2 "I agree his acts are to be construed liberally; that he is not to
be estopped by licensing a few persons to use his inv~ntion to aseertain its
utility, or by any such acts of peculiar indUlgence and USe as may fairly con
sist with the clear intention to hold the exclusive privilege." a "It is clearly
immaterial whether the experiment be made by himself or by others; the only
question being, is he tbe original inventor· of an art not before known or
used?" 4 "It does not appear to me that the submitting of an invention to
the test of examination by experts, in competition with other inventions, is
the public use to which the statute refers. A use for the mere purpose of
competitive examination, experiment, and test, is not a public use." 5

"I consider it too nice a point to say that the future patentee, when he
permits a person to test his tool by a short use with a view to interest him in
its being patented, is not testing bis tool, but only the mind of the borrower..
I do not know that an inventor is bound to satisfy his own mind alone by his
experiments. Tbe question to be determined is, not <;>nly whether the tool
will work, but in what modes and with what advantages over old tools; how
well it will work, and how cheaply; and I am of opinion that he may, in such
a case as this, test not only its patentability, but the degree of it, if I may so
say; that is, whether it is worth while to patent it. I must not be under
stood as speaking of a case in whiCh the tool 01' thing patented has been sold
more than two years before the application. " 6

"The evidence does not show any such public use or sale, with the consent
of Dodge, for t.wo years prior to his application, as would work a forfeiture
of his patent. There is one case only of a sale clearly proved before February
14, 1855, and no evidence tending to show more than two or three sales be
fore that time, and all of them accompanied with a notice of an intention to
apply for a patent, and all of these during the time when he was experiment
ing upon and before he bad perfected his invention, and attained sufficient
perfect.ion in the castings to satisfy him that his invention was practically
successful. As in most, if not in all, of these instances the stoves were de
livered on trial, to be returned if the invention did not work satisfactorily,
they are to be regarded rather in the light of such practical tests as the law
permits an inventor to make, than as such public sales as would tend to show
abandonment, or mislead the public into a belief that the inventor had made
a dedication to the public."7 On a rehearing of this case Judge LOWELL took
a different view as to the effect of these sales, and held that the mere fact
that they were conditional did "not, without further explanation, prove that
they were experimental," and that "the evidence should be unequivocal that
a test of the invention was one of the purposes of the seller." 8

1 Strong, J. in Locomotive Engine
Safety Truck Co. v. Pennsylvania R. Co.1
Ban. & A. 484.

2 Birdsall v. McDonald, 1 Ban. & A.
167; Henry v.Francestown Soap-stone
Stove Co. 2 Ban. & A. 223.

-Story, J., in Mellus v. Silsbee. 4· Ma
son, 108; 1 Rob. 509. See, also, Jones v.
Sewall, 6 Fisher, 3(;4. .

4 Washington, J., in Pennock v., Dia
logue, 4 Wash. 538; 1 Rob. 472.

8 Shipman, J., in U. S. Rifle & Cartridge
Co. v. Whitney Arms Co. 2 Ban. & A. 501.

6 Lowell, J.,:in Sinclair v. Backus, 4
Fed. Rep. 542; 5 Ban. & A. 84.

7 Shepley, J., in Henry v. Francestown
Soap-stone Stove Co. 2 Ban. & A. 224.

8 Henry v. Francestown Soap-stone
Stove Co. 2 Fed. Rep. 80; 5 Ban. & A.
110. 8ee, also, Kells v. McKenzie, 9 Fed.
Rep. 284.
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"It is manifest that the only machine made in 1863, which is distinctly
proved to have been sold, was delivered on trial and warranted, and should
be regarded rather in the light of a use of the invention for such. practical
tests as the law permits an inventor to make, than, as, such a pUblic salear
use as is contemplated by the statute. At that stage of the inventor's work his
invention was largely in' experiment and trial. It could only be tested by
practical use in the field, and it was essential that it should be so tested by
farmers on their farms. The inventor was then struggling, as inventOrs
often do, to establish the success of his invention. It was necessary that
thorough experimental tests should be made, and that he should have the
assistance of others in making them; and it is manifest, we,think, that the
machines of 1863 were not yet so perfected as to be practical macll'ines, capa
ble of successful work." 1

"If it was merely used occasionally by himself in trying experiments, or if
he allowed 'only a temporary use thereof by a few persons, as an act of per
sonal accommodation or neighborly kindness for a short and limited period,
that would not take away his right to a patent." 2,. "The law permits an in
ventor to construct a machine, II< II< .Il< 'and place.it in friendly hands for
the purpose of testing it and ascertaining whether it will perform the func,
tions claimed for it." S "The use of an invention by special permission of
the patentee is not a use of it by the pUblic. II< * .*. A right abandoned
to the public, donbtless, cannot be resumed j but a license restrained to indi
viduals is not an abandonment." 4 "But if the inv@1tor allowshj.s machine
to be used by. other persons generally, either with or without compensation,
or if it is, with his consent, put ·on sale for such use, then it would be in
pUblic use and on public sale within the meaning of the. law. "6 And "to
constitute the public use of an inventi()n it is not n~cessarythat mOre than
one of the patented articles should be publicly used." 6 •

"He is not allowed to derive any benefit from the sale or the use of his
machine without forfeiting his right, except within two years prior to the
time he makes his application." 7 But "it would be a harsh limitation of the
statutory rights of an inventor which should give to a naked infringer the
privilege of using an invention because the patentee had attempted, in good
faith and in secrecy, to incidentally make his experiments of some pecuniary
benefit, while he was patiently euveavoring, amid many failures, to remedy
the defects of the machine, test its value, and ascertain whether it could be
used advantageously, and whether it ever WOUld. be of any benefit either to
himself or to the' pUblic." 8 And" whilst the supposed machine is in such ex
perimental use the public may be incidentally deriving a benefit from it." 9

•"When an inventor puts his incomplete or experimental device ,upon the
lllarketand sells it, more than two years before he applies forl;1ispatent, he
gives to the public the device in the condition or stage of development in
which he sells it. II< II< * His patent cannot be allowed to relate back
and cover the forms of condensers which· he gave to the public more than
two years. before he applied for his patent. " 10

1 Drummond, J., in Graham v. McCor
mick, 11 Fed. Rep. 862 ; 5 Bann. & A. 249;
and Dyer, .T., in Graham v. Geneva Lake
Crawford Manufg Co. 11 Fed. Rep. 142.

2Story, J., in Wyeth v. Stone, 1 Story,
273; 2 Rob. 30. .

aBlodgett, 'J., in Lyman v. Maypole,
supra. .

'McKay v. Burr, 6 Pa. 153.
6 Elizabeth v. Pavement Co. 97 U.8.135.

. 'Egbert v. Lippmann, 104 U. S. 336;
Consolidated Fruit-jar Co.v. Wright, 94
U. S. 94 i Manning Y. Cape Ann Isinglass

& Glue Co. 2 Sup. Ct.·Rep. 860; Worley v.
Tobacco Co. 104 U. S. 343; Jones v. Barker,
11 Fed. Rep. 597: Clark Pomaoe-holder
Co. v. Ferguson1 17 Fed. Rep. 83.
.' 7 Nelson, J., m Pitts v. Hall, 2 Blatchf.
235. See,also, Consolidated Fruit-jar Co.
v. Wright, 94 U. S. 94; Jones v. Rewall, 6
Fisher, 364.

8Shipman, J., in Jennwsa v. ~erce, 3
Ban. & A. 365. ' .

9 Elizabeth v. Pavement 00. 97·t1. 8.135.
10 Blodgett, J., in Lyman Y. Maypole,

supra.
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As TO DESIGN l'ATENTS. These rules also apply to design patents. "The
law applicable to this class of patents does not materially differ from that
in cases of mechanical patents. ... III ... The same general principles of
construction extend to both." 1 "Aninventor is not permitted to exhibit his
skill and taste in decorative art by the publication of elegant designs through
a course of years, and then debar the public from any further use by obtain
ing letters patent for the same." 2

It will be observed that I have simply collated the authorities, and made
but few comments and no criticisms. '£he language of some of the cases,
particularly when they speak of the inventor's "consent and allowance,"
should be understood with reference to the law then in force or governing
the decision; but this does not affect their bearing on the general question of
experiments. As to this question the following principles may be considered
a~ fully established: (1) The law permits and encourages proper experi
ments to test and determine the practical utility of an invention; (2) these
experiments must be made with reasonable diligence, considering all the cir- .
cumstances of the case; (3) they may be made secretly or in public, by uses or
sales, and by the inventor personally or through others; (4) they must not be
for profit, but for the honest purpose of testing and perfecting the invention;
and (5) where improvements are added within the two years, the patent
cannot be allowed to relate back and cover forms preViously given to the
public. EPHRAIM BANNING.

Ohicago, March, 1884.

IBrown, J., in Northup v. Adams, 2
Ban. & A.568; Blodgett, J., in Western
Electric Manuf'g Co. v. Odell, 18 Fed. Rep.
322.

'Nixon, J., in Theberath v. Celluloid
Harness Trimming Co.15 Fed. Rep. 250.

DoYLE v. SPAULDING and others.

ILLINGWORTH V. SAME.

(Oircuit Oourt, D. New Jersey. March 15, 1884.)

1. PATENT-INFRINGEMENT.
Infringement of patent for the manufacture of combined ingots of iron and

steel by means of moulds and a mechanism producing a variable cavity in the
moulds.

2. SAME-INVENTION IN A FOREIGN COUNTRY. .
The use or knOWledge of the use of an invention in a foreign country by per

sons residing in this country will not defeat a patent which had been granted to
a bonafide patentee who, at the time, was ignorant of the existence of the in
vention or its use abroad.

In Equity.
J. O. Clayton, for complainants.
Francis Forbes, (with whom was A. Q. Keasbey,) for defendants.
NIXON, J. These two cases will be considered together, for rea·

sons which will hereafter appear. On March 5, 1881, the complain
ant, illingworth, commenced a sui~ in this court against the defend·
ruts for infringement of letters patent No. 166,700, dated August 17,
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1875, for "improvements in moulds for ingots." Thq defendants an
swered, setting up, among other things, that said letters patent were
void (1) on account of prior knowledge and use of the alleged inven
tion; (2) because every substantial and material part of the inven
tion was described and claimed in letters patent No. 99,299, and
granted to one Patrick Doyle, February 1; 1870, for "improvement
in moulds for making combined ingots of steel and iron," and in Eng
lish letters patent No. 3,801, issued to William Moore by the queen
of Great Britain and Ireland, dated November 21, 1873, and sealed
May 19, 1874; and (3) denying the right of the complainant to re
cover, because the defendants were the assignees and owners of let
ters patent No. 240,727, granted to one Alfred E. Jones, and were
entitled to use the invention therein described and shown, notwith:'
standing the letters patent of complamant, on whioh the suit was
brought. .

It appears in the testimony that for several years previous to the
filing of the bill, two of the defendants, Fitzsimmons aJ1d}ennings,
were in the employ of the complainant's firm, and these became fam
iliar with the use of moulds made under the Doyle patent, which is
set up as anticipating the alleged invention of Illingworth. It also
appears that the complainant used the Doyle patent for several years
previous to 1875, in the manufacture of iron and steel ingots, the in
ventor Doyle, during the time being in business with the complain
ant; that the above patent was obtained by Illingworth in view of
the fact Doyle was about going out of the firm, after which, it was
supposed, that the continued use of his patent would not be allowed;
and that he went out and remained away from the complainant from
1875 to 1880, when he returned and became the superintendent of
his works.

On the seventh of May, 1881, Patrick Doyle began his Sllit against
the defendants for the infringement of the letters patent,which had
been set up in the former action as anticipation of the Illingworth
patent. The answer oithe defendants denies (1) that Doyle was the
original and first inventor of the improvements therein claimed, and
(2) alleges that every substantial and material part of the invention
was known to several persons now residing in this country, and by
whom it had been used in Sheffield,England, during their residence
there.

Pending the taking of testimony in these suits, two applications
were made to the court by the respective parties-one by the defendants
in the Illingworth suit, asking that they might be allowed to amend
their answer by inserting the allegation that the invention claimed by
Illingworth was known to certain persons residing in thisconntry, who
used it in the city of Sheffield, England, before coming hither; ·and
the other by the complainant in the Doyle suit, who moved to strike
out the ~aid allegation in the answer filed therem. The questions
involve the interpretation of the clause, "not known or used biothel'S
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in this country," in section 4886 of the Revised 'Statutes, which first
appeared in section 24 of the act ofJuly 8, 1$70, and which had
never receiv'ed judicial construction. Being willing to afford the par
ties an opportunity, without embarrassment, to correct any mistake
which the court might fall into in deciding a matter of first impres
sion, we allowed the allegation to stand in the answer in the Doyle
suit and to be inserted in the Illingworth answer, and directed the
parties to make their proofs of the.facts and to present their views
more fully at the final hearing.· See Illingworth v. Spaulding, 9 FED.

REP. 611. After a careful consideration of the provisions of the three
sections·of the patent act which bear upon the subject, (sections 4886,
4920, and 4923, Rev. St.,) we are of the opinion that the use, or a
knowledge of the use, of an invention in a foreign country by persons
residing in this country willl)ot defeat·a patent which has here been
granted to a bonafide pat~mtee ",vho at the time was ignorant of the
existence of the invention or its use abroad. .

When the parties began to ta~e the proofs they united in a stipu
lation that the evidence should ·be ent.itled in bqth causes, and that
the two should bearglled together. The defendants also admitted in
writing, iUl'lacb of the cases, thlit before the commencement. of the
suits, and .since the. granting of the letters patent, respec"tively, they
had manufactlued combined ingots of iron and steel in the following
manner and for the following pur·poses: . .

(1) By means of a mould mad~ inconformity to letters pat~nt o~ the United
States, No. 240',727, granted to them April 26, 1881, as assignees of Alfred E.
Jones, a copy of which is hereto annexed, marked Complainants' Exhibit
"Jones' Patent."

(2) By means .of a mould made with two covers, in all respects like that
shown in the above-named letters patent, except that there were two covers
instead of one, and the slide was omitted. The covers are so made 'that a part
of the cover first 'used projects into· the mould:. The process is M follows:
The mould being clamped together,.thefirst metal to be cast is poured into it,
and, When sufficiently set, the cover is removed and asecond one, pel,'fectly fiat,
is inserted in its -place.Wben this is done there remains a space between the
newly-cast metal and the side or cov:er of the mould into which is cast the re
maining part 'of the 'ingot. The mould is shoWn in the model, complainants'
Exhibit E, where both covers are used and· the slide is omitted-one eover
having'apfojection into the mould and the other being fiat.

(3) BYllleansof a moulq of thre~parts, each pll(rt being composed, ~s usual,
in two-part moulds, of three sides rising from a closed base. The oper~tion

of the mould is as foll(,)ws: The, two p~rts of the mould are joined together
in the usual manner by rings and wedges, and an ingot is cast therein in the
usual way. Immediately that the metal is set, one side of· the mould iare
moved and another, a little larger,is fixed by rings and wedges in the,place
of the side'removed. Into thll space~thus'made'J adjacent to thEl,g!.qwing in
got of metal, tl:!e mo~tenmet~ ~oc,o~plete.the ignot, is p"'ll'ed.. When suf
ficiently co01Eld t~e combined Ingot is removed, as: is usualt" 'lone .In ingot
mOUlds, of' two parts. Thia!lllouid' is represented by complainant's Exhibit
F. '£he size aodproportions of the parts; however, are not correct; only the
arrangement and operation of the pa~'ts are intended to be illustrated.

(4) By mellons of a lllou,ld of.two parts, io which one of the parts is like t.he
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ordinary two-part mould, viz., with three sides and a: bottom,. the other ....pam;
being made fiat on one side, and with a projectio~ on the otheJ;, soarrange~
as to project between the sides and into the other part, when the twp a~~

joined together. The operation of the mould is as follows: The two PI1~fs
of the mould being joined together by lings and wedges. in the usual way,
(the projecting part of one side extending into the recess in the other,) the
metal is cast into it; and when the metal is set, the side with the projectil'lD
is removed and turned so that its flat side is towards the center of. the mould;
there is thus left an open space in the mould illto which is c~stthe metal
which is intended to complete the ingot. The combined ingot is removed in
the ordinary way of removing single ingots. 'J;his 'mould is represented by
complainant's ,Exhibit G. The same limitation' is 'made in regard to this
exhibit as to Exhibit F, above. :1.. .

(5) By means of a mould similar:to that last described, with the exception
that instead of one cover there are tWQ-:-one bein~,flat, and one having a pro
jection on its inner surface, as just 'described. The operation is the same as
of Exhibit G, with the exception that instead of turning the cover so that thE!
projection shall be outermost, the fiat cover is· used. This mould is l'eprt'
sented by Exhibit H. The same limitation is made to this exhibit as to Ex-
hibit F, above. FRANCIS FORBES,

Solicitor for the Defendantl!l in the Above CaUl!l~s.

Newark, New Jersey, October 8, 1881.

The subject-matter of the controversy has .reference .to the use of
moulds in casting combined ingots of iron and steel. The patent oldest
in date for the employment of mechanism for such a purpose was
granted to Patrick Doyle on February!, 18:70, and numbered 99,
299. The patentee says that his invention relates to improvements
in moulds for making ingots of iron and steel in a manner 80 as to
dispose of the one metal on one or more sides of the other, and to se
cure a perfect union ,of the two ; and that it consists of a vertical
mould of four or other number of· plainsidesj one or more of which
may be detachable and clamped to the, others by strong bands, in
which a strong thick plate of metal is arranged to fit near one side,
from top to bottom, snugly, to occupy a part of the space :when the
metal, of which the greater part of the'ingot is to be, composed, is
poured in, and to remain until the same h8is solidified sufficiently to
retain its position,' when it is withdrawn, leaving a space for the
other metal, which, being poured in, unites perfectly' with the first,
and forms the required composition irigot. . ,

In introducing his specifications, the patentee speaks of his inven
tion as an improved mould lor making combined iron and steel ingots,
thereby implying that other moulds were in use, of which he regarded
his as an improvement. Not only the scope of this patent, but the
validity of the subsequent issues to Illingworth and Jones, must be
determined by the state of the art at the time when the Doyle patent
"'as granted. The evidence on this subject is meager. After look..
ing through the testimony with care, we faiil to find anythingrelat
ing to the state of the art, except toe statement ofMr~ Illingworth,
that he had been engaged in the steelbusiIi68s for 17 years; th.a.t
.,rior to Doyle's invention he' had ~neverseen anymouldsor'other
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mechanism with which skate metal, which was a combination of steel
and iron, could be made; that the only mode of manufacturing such
a combination, of which he had any knowledge, was to weld together
the iron and steel into one bar, and then rolling it out; and that this
was the only method then in use at his works. Accepting this as
the state of the art at this time, it must be conceded that there was
novelty and value in the Doyle improvement. It was a step from the
mere mechanical combination by welding, to a chemical one result
ing from the fusion and union of the two metals when in a heated
state. It was the introduction. of the variable cavity, whereby the
amount of the one metal or the other could be accurately adjusted
and obtained by the exercise of ordinary mechanical skill. Weare
confirmed in our view of the novelty of the Doyle patent by the fact
that as late as 1873 a patent was granted in England to William
Moore, for substantially the same device for making combined ingots
of iron and steel, securing the variable cavity by the use of a slide,
which would hardly have been applied for if such a method of casting
ingots had previously been in use in England as the defendants so
earnestly contend.

On the argument, the counsel for the defendants insisted that the
complainant had failed to prove any infringement. The reason why
specific proof was not offered was doubtless owing to the circum
stance that the defendants admitted the performance of acts and the
use of instrumentalities which the complainant assumed would be
sufficient to satisfy the court of the fact of infringement. For instance,
the defendants filed in the cases an admission that they had man
ufactured combined ingots of iron and steel by means of a mould
made in conformity to the letters patent No. 240,727, granted to them
April 26, 1881, as assignees of Alfred E. Jones. If we understand
the argument of counsel, it is that there was a failure of eKpert
testimony to inform the court whether or not such an 6ct was an in
fringement of the several patents of the complainants. We fail to
see how experts' testimony would be of service. Numerous experts
could, undoubtedly, have been found both by the complainant and
the defendants who would respectively maintain the views of their
employers on a question of that sort, but their evidence would not
greatly help the court in deciding what is simply a question of mechan
ical equivalents. Having in our hands the respective letters patent,
the models, and the moulds used, we trust it will not be set down as
presumption to addtbatwe M"e quite as much confidence in our
own judgment as we should have in the opinion of experts whether
the' use of the one was an infringement of the claims of 'either of the
others.

ltn-eednot be claimed that Doyle was. the fi·rst penson who; used
moulds iIii casting ingots of iron ;01' steel; but the evidence 'shows
that he wastheli'i'st who mariuftliCtured combined ingots of these met
ala by the use of znechanism which .produced a variable cavity In the
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moulds. The several patents of IDingworth and Jones reach the same
result as to the variable cavity, but IDingworth has changed and, as
we think, improved the mechanism. In the Doyle patent the cavity
for one of the moulds is made by the use of an iron or steel slide, and
in the Illingworth by two covers-one with a plain or straight surface,
and the other recessed. If such a substituted instrumentality of the
mechanism is not a mere equivalent for the metal slide of Doyle, the
patent may be held good for the improvement,although it is valueless
except in combination with Doyle's invention, and can no more be
used without his consent than Doyle can use Illingworth's improve
ment without his consent.

The first admission of the defendants is their use of moulds made
in conformity to the Jones letters patent. We regard this as a clear
infringement of the Doyle patent. Their second, third, fourth, and
fifth admissions embrace the use of instrumentalities which not only
infringe the Doyle invention, but also the improvement of the IDing
worth patent. There are differences in construction and mode of
operation shown, but these are not radical or independent enough to
take them out olthe category of mechanical equivalents.

Let a decree be entered in favor of the complainant in both cases
for an injunction, and the usual order of reference be made for an
account.

HICKS v. OTTO and others.

(Oirouit Court, B. D. New York. March 18,1884.)

1. PATENT-VALIDITY OF REISSUE-CLmICAL THBRMOMETER.
The original patent for a clinical thermOineter, in place of which reissued let

ters No. 10,189 were taken out l was broad enough to cover a tube in which the
mercurial column is magnifiea by means of a raised ridge haVing a sharper
curvature than the main shaft, even though the column is not placE!d beyond
the mechanical center of the main tube. The reissue, therefore, more specif
ically describing this device, is valid.

2. SAME-PRIOR USE-LoCATION OB' THE BORE.
The characteristic of this patent is that the bore is back of the mechanical

axis of the curved surface through which it is vieWed. Prior use of a so-called
magnifying tube, with the bore at the center or in front of it,does not defeat
the patent.'

In Eq\lity. .
Frost et (Joe, for plaintiff;
Brieseri et Steele, for defendants. . .
WALLACE, J. Infringement is alleged of the first and second claims

of reissued letters patent No. 10,189, granted August'29, 1882ftoL.
'Peroni, assignor of J"amesJoseph Hicks, for ab improvementin'ther
'mometers, . The invention ofl'eroni was pa.tented in Englalld:,'lan.
uary 24, 1878, and the onginalpatent·herewasissuedDeeember:9,
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1879. It relates to the class of thermometers known as clinical ther
mometers, in which it is desiraple that the bore should be as small
as possible in order that the column of mercury may respond rapidly
to changes of temperature at the bulb. The employment of a bore
almost microscopic in its caliber necessitates the use of a magnifying
lens; otherwise it is very difficult to detect the ex.act point in the bore
at which the mercury stands. Peroni's improvement is directed to
such a construction of. the glass tube surrounding the bore for the
mercury column as will increase the lens power of the tube.

'llhe defenses principally relied upon, besides that of non-infringe.
ment, are: (1) That the reissue is void, being for that which was
abandoned on the application for the .original patent, and as enlarg
ing the claim of the original; (2) anticipation by description in prior
foreign publications; (3) prior public use.

The !Opecification of the original patent follows verbatim that of the
English patent. The invention is substantially described as consist
ing in locating the bore for the mercury in the glass tube beyond the

.mechanical center or axis of the magnifying curves of the tube. This
involves di~carding the circular glass tubes commonly used, and em·
playing those in which there is a convex surface so located as to be
eccentric to the bore. Seyeral illustrations are given to I:lhow how
the bore is located when the magnif,ying surfaces of the tube differ
in their form and location, and all of which exhibit how the scientific
fact is ntilized, that the apparent size of an object is magnified more
when it is beyond the mechanical center of the convex face through
which it is viewed than when it is located at the center of the arc
formed by the conveX face. There were two claims in the original:
(1) A thermometer tube having its bore out of or beyond the me
chanical axis or center, 'as and for the purposes described. (2) A
thermometer tube having its bore out of or beyond the center thereof,

,and a curved portion or portions for magnifying said bore, suhstan-
tia.lly as set forth.

It is<insisted for the defendants that these claims are intended to
emphasize the theory that the invention consisted of a tube, in which
the bore was to be outside the center of the tube, and were intended
to limit the patent to such an invention, and that this was done in
order to obviate the danger that the claims wonld otherwise be an
ticipated by the Negretti and Zambra English patent of 1852, al
though the language of the claims, read without a careful analysis of
the specification, would seem to limit them to a tube in whiflh the
bore is out of or beyond the center of the tnbe itself. The first cla.im
is certainly capable of a construction as. hroad as the invention de
sctibedin the specifioation, and, if the case were now here upon that
claiJU,:such would be the construction which it would receive. The
mech81nica,l axis or center referred to in the claim would be construed
to re,fer to the :mechanical axis or center of the convex or curved Bur
face of the tube. There was nothing in the prior state of the art to
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require a more limited construotion; to the efaim. The Negretti and
Zambra patent merely describes·a thermometer with a flat glass tube;
instead of a round one. It nowhere suggests the existence olany
magnifying effect by reason of the change in the form of the tube or
the location of the bore. So far as appears, Peroni was the first to
suggest this. A reference to Peroni's English patent shows that in
the claim he specifically stated the nature of his invention tocollsist
in making tubes in which the bore is out of or beyond the mechanical
axis or center of the magnifying curve. In the specification of his
original patent here he describes one form of tube, whi-ch has a
curved top and perpendicular sides, and another in which the,curves
are located between the top and the sides, which he states, "by reasoL\.
of the bore being beyond the mechanical center or axis of such curves
act as magnifying curves or lenses, and thus magnify the appearance
of the bore more than is the case when the bore is placed iu theme
chanical center or axis of the tube or of the curved portionot. the
tube." Again, he represents a different section. of tubing, with his
invention applied thereto, and states:

"In this case the tube is mainly circular in section; and the bore is in the
center of the main .pOliion thereof, but the tube is formed with a curvedpor
tion standing up above the general surface ·of the tube, and, by reason of the
bore of the tube being beyond, the mechanical axis or center of such raised
curved portion, the latter acts ¥ a l~ns or magnifying curve, and greatly ~ag

nifies the appearance of the bQre. ~'

All this is quite inconsistent with a construction of the first claim
that would limit the invention to .one in which the bore· is out .of 01'

beyond the mechanical axis or center of the tube itself.
In the reissue the specification has been amended so as to express

clearly what was plainly suggested,but left to be speltout by infer
ence in the original. This has been done by a statement bfthe prin~

ciple of his invention and a more specifio description of the means
employed to carry it out. The first claim of thereissueis:.~'~:A.;ther

mometer having its bore in rear of or beyond the. meoh!1nical. axis
or center a! the <lOn'\'ex surface through which it is viewed, as andfo!
the purpose described." The second is: "A thermometer having a
convex or lens front for magnifying the bore, formed· of .0, smaller
curve than that of the body of the thermotneter, substantially'as set
forth." The second claim, as also the third, (which is not involved
in this suit,) cover details of construotion described in the specifica~

tion, but the first claim is broadly for theprin6iple and means of prQ;-~

ducing the magnifying effect aa described in the specification. While
any uncertainty which existed in the first claim 'of the original pat
ent is eliminated by the first claim of the reissue, it is not J81broadet
or a different claim. upon a fair and reasonable construction ofothat
claim itlthe original. What has already been said concerning the
Negretti and Zambra patent· disposes of· any d~fense'iof'antieipation

l'~sting upon that patent. . .. "
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Reliance is also placed on a printed publication, which was a cat
alogue circulated by the defendant in 1876, in which he advertised
thermometers for sale. One of these, designated as No. 4:50, is de
scribed as one "with an oval back and front." Another (No. 4:51) is de
scribed as one "with flat back, the front made in the form of a lens,
so as to magnify the mercurial column." Neither of these descrip
tions suggest a tube in which the bore is so located as to be beyond
the center of the lens Or curved surface through which it is to be viewed.

The defense of prior use is not satisfactorily established by the evi
dence. So far as it rests upon the thermometer of Hicks, sold in this
country, those of the class described as No. 4:50 in his catalogue, and
which were made with a flat back and front so that they would not
roll off a table when in use, if they magnified the column at all, they
did so in a hardly appreciable degree, and were of no practical utility
in that behalf. The class described as No. 4:51 was passed upon by
the patent-office before granting the reissue, and held not to show the
invention of Peroni. Although they had been described in complain-

. ant's catalogue as magnifying the mercurial column, the proofs show
the bore to have been located between the lens surface and the cen
ter of the arc of the lens, and consequently the magnification was
much less than that produced by Peroni, and did not involve his prin
ciple. As to the thermometers made and sold by Adolph Bayer, the
evidence indicates that although he made half a dozen or a less num
ber on one occasion, they were made experimentally, and the result
was not sufficiently encouraging to induce him to repeat the experi
ment. He was a manufacturer and dealer in the article. The Peroni
thermometer was a success as soon as it was introduced to the trade,
while Bayer's fell still-born upon the current. 'l'he proof is not sat
isfactory that they were a practical success, but, on the contrary, in
dicates that they be10ng to the catalogue of abandoned ex.periments.
The specimen ex.hibited was made years later, for the purpose of
meeting a motion for an injunction in a suit brought upon the com
plainant's patent. Without considering with particularity ~he other
instances of prior use relied upon, it suffices to say that the defend
ants' case fails to meet and overthrow the presumption arising from
the grant of the patent by such cogent and satisfactory proof as the
rule of law applicable to the defense requires.

The more difficult question in the case is as to infringement. The
defendant is manufacturing ostensibly under the letters patent granted
to Henry Weinhagen October 19, 1880, and reissued January 16,
1883. The claim of the original was for a thermometer tube having
a flat bore and a flat back, and sides forming acute angles with said
back, and converging towards and joining each other at an acute
angle opposite the flat bore, so as to form a prismatic front. The
theory of the invention is that the magnifying power is due to the
refracting action of the prismatic sides in combination with the flat
tened bore in a plane at right angles to the line of view•. Indeed, it
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is insisted by the experts for the defendants that the substantial and
practical magnifying effect found in the Peroni thermometer is not
due to the lens action of the cylindrical tube, whether the bore of the
tube be placed in its axis or beyond that axis, or beyond the axis of
curvature of any part of the tube, but is due to the refracting action
of the sides; and an attack is made upon the complainant's patent
as containing a false and deceptive specification in this regal'd. A
careful consideration of the evidence taken, in connection with the
experimental tests made upon the hearing, h,as led to the conclusion
that the theory of the defendants' experts is not oorrect. In his ol'ig
inal specification, Weinhagen states "that his tube is made as sharp
as possible at its junction, and forms a prismatic portion or front,"
and "that the prismatic sides join each other at an acute angle op
posite the bore." If the defendants' thermometer tubes were in fact
of this description they would not infringe the oomplainant's patent.
The magnifying curve, which is the oonvex surface of Peroni's, would be
absent, and the two inventions would not involve the same principle.
But it is believed that Weinhagen found it neoessary to adopt the
principle of Peroni's invention. In his reissue the feature of the
acute angle in front of the bore, formed by making the tube as sharp
as possible at its junction, is modified by a description of the mode
of making the tube which results in the angles remaining "slightly
rounded." This configuration of the angle appears quite clearly in
the photographic representations of a section of his tubes. These
present a "slightly rounded" angle or lens surface, which is substan
tially the same as is shown in figure 2 of the drawings of complain
ant's patent. The bore is located beyond the center of the magni
fying curve. It is therefore held that the defendants infringe.

A decree is ordered for the complainant.

SRAW RELIEP VALVE Co. v. CITY OF NEW BEDFORD

(Oircuit Court, D. Ma8Bachu86ttB. March ]2,1884.:

PATENTS HELD PERSONAL PPOPERTY.
A patent.right is personal property, and goes to the executor. Section 48P4

of the Revised Statutes, prOViding for the grant of a patent to the patentee,
.. his heirs and assigns," does not chauge the law by which executors aud ad
ministrators take the title to a patent on the death of the owner: as RPpears
by other sections of the same chapter.

In Equity.
Chas. B. Drew, for complainant.
C. J. Hunt, for defendant.
LOWELL, J. This bill is bronght upon two patents, and the de

murrer of the city of New Bedford taises several. objections, all but
v.19,no.l0-48
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one of which, it is agreed, can be, and may be, removed by amend.
ment. A question which cannot be thus disposed of, and which has
been argued with earnestness, and is pending in at least one other
circuit, is whether the complainant's title to an undivided part of one
of the patents is sufficient. It seems that this title comes through
an administrator of the patentee; and the defendant contends that
the grant of So patent, by Rev. St. §4884, is to the patentee, "his
heirs and assigns," and that by force of these words a patent descends
directly to the heirs, w~thout the intervention of the administrator.
This isa new and somewhat surprising proposition. It has never
been doubted before that a patent is personal property, which follows
the ordinary course, and· goes to the executor or administrator in
trust for the next of kin. The cases·take this for granted, and when
any question has been mooted, it has had reference to the due quali.
fication of the executor or administrator, or something of that sort,
as in Rubber Go. v. Goodyear, 9 Wall. 788. The text·writers tl'eat of
patent-rights as personal property which goes to the executor. Nor
man, Pat. 145; Schouler; Ex'rs, § 200. The defendant argues that the
statute of 1870 changed ,the rule, by. ,omitting the words "executors
and administrators" from what is "now section 4884, intending to
make a sort of teal estate ()f this incorporeal right. He has not ar·
gued that the widow can be endowed of it, but I suppose that will
follow. A grant of personal property to a man and his heirs, w.ith
out further qualificll.tion, means to him and his next of kin, according
-to the statute of distributions. 4: Kent; Comm. (5th Ed.) 537, noted,
and cases; Vaux "'to Hende1'8on, 1 Jacob & W. 388n; Gittings v. Me.
Dl!1'mott, 2 Mylna & K. 69; Be Newton's Trusts, L. R. 4 Eq. 171; Be
Gryll's Tru.sts, L.R. 6Eq. 589; Re Steevens' l'rusts, L. R. 15 Eq.
110; Re Thompson's Trusts, 9 Cb.Div. 607; Houghton Y. Kendall, 7
Allen, 72; Sweet v. Dutton, 109 Mass. 589. Such a grant is simply
a limitation of an estate of inheritance, having no reference one way
or the other to the administrator. He takes in trust for the next of
kin, because the estate is more than a life estate.

The acts of congress have not been drawn with technical accuracy
in this pal"ticular. Down to 1836 the word "executors" was omitted,
and patents were issued to the patentee, his "heirs, administrators,
or assigns," (St. April 10, 1790, § 1; 1 St. 110; St. Feb. 21, 1793,
9 1; 1 St. §321;) butn.o one ever doubted that executors 'Would take
the title. In 1836 executors were added, and the grant was to the
patentee, his "heirs, administrators, executors, or assigns,". St. JJlly
4; 1886, § 5; 5 St. 119. In 1870,administrators and exe.cntqrs were
left out. This omission is not significant. The law was not changed
by it; the proof of which is that exeoutors and administratots· are
mentioned as taking title in five altha sections of theReyis~d Stat
utes whioh re-enact the law of 1870. Thus, by section ~896, if an in
ventordies beiore a patent is granted, the right to obtain it devolves
on his el'ecutor or'administratori in, trust for·his heirs at law, (that



SHAW RELIEF VALVE CO. V. CITY OJf NEW BEDFORD. 7gi'

is, his next of kin, as we have seen,) or to his devisees, as the case
may be, which, technically, should be legatees. By section 489&
every patent shall be assignable, and the patentee and his assigns,
"or legal representatives," may, in .like manner,grant, etc. Now,
legal representatives usually means executors or administrators,
(Price v. Strange, 6 Madd. 159; ReGryll's Trvst8,L.~.6 Eq. 589;)
and it has that meaning in this statute; for by section 4896, above
mentioned, by which the executors or administrators are authorized
to apply for a patent, it is provided that when the application is
made "by such legal representatives," the oath shall be varied to
meet their situation. By section 4900 it is made the duty of all
patentees and their assigns, and "legal representatives," to do cer
tain acts by way of informing the public that the article they makfJ
or sell is patented. By section 4922, when a patentee has innocentlJi
claimed more than his invention, he, his executors, administrators,
and assigns may maintain a suit on the patent, notwithstanding the
mistake. By section 4916, if a patentee is dead, without having as
signed the patent, and there is occasion for a reissue, it shall be 'made
to his executors or administrators. From a comparison of these sec
tions it is made clear that a patent-right, like any other personal
property, is understood by congress to vest in the executors and ad
ministrators of the patentee, if he has died without having assign~d
it. It is really of no consequence whether they hold in trust for heirs
or for next of kin, so long as they take the legal title. .

It was argued that congress may have intended to express by the
word "heirs" that a patent should not be assets for the payment of
debts~ But they have not only not exempted patent-rights from being
taken for the debts of the owners, but have required that they should
be so. taken by assignees in bankruptcy, (Rev. Si.§ 5046;) and the
supreme court have failed to discover such· an intent, for they hold
that, by due process in chancery, a patent-right may be applied to such
payment•. Ager v. Murray, 105 U. S. 126. Indeed, section 4898 is
decisive of this question, for it expressly provides that the legal rep
resentatives of the patentee may assign. Even if this were a mere
statutory power, the authority would be sufficient; but it is, of course,
a recognHion of a fact, and not a new ~rant of power.

Demurrer overruled. .
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HRYER, Jr., v. MAURER.

((]ircuit Oourt, S. D. New York. March 19,1884.)

PA.'rENTS-TILING-PREVIOUS STATE OF TIlE ART.
Reissue No. 6,174, for a sectional arch of hollow tiles having plane joints, to

be used underneath the floors of fire-proof buildings, is void for lack of patenta
ble novelty. All of the features except the plane VOU88oirs were incorporated in
previous foreign patents, and the use of plane VOU880irs for analogous purposes
was not new.

In Equity.
Geo. lV. Van Bielen, for complainant.
Gen. John A. Foster, for defendant.
WALLACE, J. The invention described in the complainant's patent

(reissue No. 5,174 granted December 3,1872, to Balthazar Kreischer,
original granted March 21, 1871) relates to an improvement in tiling
used in fire-proof buildings under the floors. .The specification de
scribes it as consisting in a hollow sectional tile combined with the
gIrders of the building in such a manner that the tiling spans the
space between opposite girders, the end sections being supported upon
or against the girders, and the middle section forming a key to bmd
the sections together, the whole having a flat under-surface. Con
sideredwith the aid of the drawings, the invention may be more in
telligently understood as being an arch composed of sections of hol
low tiles, and supported by girders against which it abuts at either
side, the intrados having no curve, and the sections being voussoirs
radiating to a center, and the points of the section being plane; and,
as an incidental arrangement for supporting the arch, the end sec
tions are provided with a recess, where they rest upon the flanges of
girders for receiving and interlocking with the· flanges. Thearch
may be so formed on the upper sideRS to furnish air spaces for
ventilation under the flooring; and it may also he provided with re.
cesses in the sections at the joints, on the upper side of the arch, into
which the sleepers may beinsertedj but neither of these features is
essential, and neither enters into the claims as one of their consti
tuents. The elaims are as follows~,

(1) In combination with supporting beams or girdl'rB, a. sectional hollow
tile, whose end sections abut against opposite beamll or gird£'rs, and whose
middle section forms a key, and so constructed that the under side of the tile
forms a flat surface, substantially as described. (2) A hollow tile made in
sections, one of which forms a. key for the end sections, which are provided
with recesses to catch over the flanges of the girders, SUbstantially as de
scribed.

The several publications relied on by the defendant as anticipating
the patent are ineffectual for this purpose, because none of them de
scribe an arch of hollow tiles in which the several sections have plane
joints, or are supported merely by the wedging power of the plane
voussoirs. These publications, however, contribute important in-
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formation concerning the prior state of the art, and materially assist
the argument for the defendant that there was no invention in what
Kreischer did. In considering them the drawings are of great as
sistance, as they illustrate clearly what the descriptive words alone
would fail to point out adequately. These publications show that it
was not new to employ an arch of hollow tiles made in sections, sup
ported by girders in either side between the stories of fire-proof build
ings. The French letters patent to Vincent Garcin, of October 11,
1867, and amendment of October 9, 1868, show such an arch having
a flat under surface or intrados. The v0U88oirs are, however, inter
locked by indented joints, so that the sections support each other by
this means. The key-stone has also an indented joint. The French
letters patent to Roux Freres, of March 24, 1868, show the same
thing. They also show a recess in the end sections of the arch where
they rest upon the flanges of girders for receiving the flanges and air
spaces for ventilation, on the upper side of the arch. Every sub
stantial feature of the complainant's patent is here shown except the
plane joints of the arch, the sections in the Roux Freres patent hav
ing indented joints, but indented differently from Garcin's construc
tion. Other publications show very similar arches which are sup
ported by rods or bolts instead of interlocking. joints.

It is common knowledge that the flat arch, in which the joints are
plane and the intrados has no ourve, is old. It was generally em
ployed in door-ways, fire-places,and windows. If Kreisoher had been
the first to introduce the plane joints of this aroh into tiling for span
ning the space between the girders of buildings, the case would re
solve itself into the single question of faot, whether the substitution
of the plane joints for the indented joints of Garcin and Roux Freres
was such an obvious thing as not to involve invention. But the En
glish provisional specification of George Davis, of July 10, 1868, for
filling pieces for iron floors and ceilings, describes a filling of hollow
brioks, in 'fhich the pieces whioh abut against the joistsha.ve one
side perpendicular and the other obli~ue, the intermediate pieces
have parallel sloping sides, and the center filling piece is of a taper
ing or wedge form, "so that when the filling pieoes are fitted together
between the iron beams or joists they form a self-sustaining flat arch,
of which the center piece is the key." It thus appears that Kreischer
was not the first to employ the plane.jointsin an aroh of tiling for·
spanning the space between the. girders of buildings.. Such joints
having been used for this purpose, it was :not invention to employ
them for the same purpose in the arches of Garoin and Roux Freres.
This was merely improving aknown.struoture byintrodiloinga knoWll
equivalent fox one of its features. . ,

.The bill is dismissed
... ~,
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CmoAGoMuSIO Co. v. J. W. BUTLER PAPER PO•

. (Circuit Cqurt, N. D. Illinois.- February 24, 1884.)

PLEADING-INFRINGEMENT OF COPYRIGHT-NECESSARY ALLEGATIONS.
In a suit to recoverfor the infringement of a copyright, the declaration must

set out in detail a substantial compliance with the various requirements of the
copyright laws.

Demurrer to Amended Declaratlon.
Frank J. Bennet, for plaintiff.
McCoy, Pope &: McCoy, for defendant.
BLODGETT, J. This is a demurrer to the amended declaration, in

which there are five counts. It is a suit for the alleged infringement
of a copyright. The allegation in each of these counts is that the
plaintiff was proprietor of a certain musical composition entitled "I
will meet her when the sun goes down," words and music by William
Welch; that on October 19, 1882, plaintiff caused the same to be re
corded in the office of the librarian of congress, and afterwards pub
lished divers copy of this musical composition, with the words "Copy
righted by the Chicago Music Company" printed on each copy; and
that the defendant, since the recording of the said work in the office of
the librarian of Congress, has infringed upon the plaintiff's exclusive
right so secured to him by virtue of the copyright laws of the United
States.

The question made by the demurrer is whether the plaintiff has
sufficiently set out his title as the holder and owner of this copyright
by this averment. The law authorizes the owner, author, or propri
etor of. a book, musical composition, etc, to copyright the same, and
it is to be copyrighted· by delivering at the office of the librarian of
congress, or by depositing in the mail addressed to said librarian,
before publication, a printed copy of the title of such book or musical
composition; and also, within 10 days from the publication of such bOQk
or musical composition, the author or owner of the copyright must
deliver at the office of the librarian of congress, or deposit in the mail
addressed to such librarian, two copies of such book or composition.
These are the steps which must be taken to seoure the copyright in a
musical oomposition like this. This exclusive right to authors is a
monopoly for. the term of the copyright, and in order to secure it
there must be a substantial compliance with the terms of the statute.
It is not like a patent in this: that an applicant for a patent applies
to the co;m.missionerofpatents, setting out his claim, and a quasi
judicial proceeding is instituted before the patent-office. An exami
nation is made as to the novelty and usefulness of the invention, and
if the allegations of novelty and usefulness are adjudged to be sus
tained, the patent-office issues a patent, which is prima facie evidence
of both the novelty and usefulness of the device, and that the patentee
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is the first inventor thereof. But the librarian of congress possesses
no power in the premises; he simply receives the title when it is de
livered or forwarded to him, and makes a record of it in his office,
and receives the two copies 'of the publici1tion when published, and
which must be forwarded to him within 10 days after the publication
is made, and makes a record of the receipt of the copies. The libra-:
l'ian issues no certificate, or anything in the nattge, ofa patent; he
simply makes a record, and whenever called upon has to make a
certificatl'l of whatever the records of his office show towards a compli
ance with the terms of the law. The rights of the patty holding a copy
right, therefore, depend wholly on whether he has in fact complied with
the terms of the law or not, and not upon the fact that he has ob~

tained a certificate from the librarian. In this case the five'counts
in the declaration are barren of any averment of compliance with 'the
terms of the law. The plaintiff alleges he was proprietor of this
musical composition, but he does not state how he became proprietor;
he does not state except inferentially. who was the author. of thecbm
position in question. He says that he was proprietor of a musical
composition known by a certain title, the words and music by William
Welch, but how he acquired the proprietorship from William Welch,
or whether William Welch was the author, is only, as I saJd, infer
entially to be obtained from any statement in the declaration•. N(j~

body but the author, or some person who hasacquireil' the authol"s
right to a copyright, can :Obtain a copyright under the law.; and I
think that where a person attempts to copyright as proprietor, and
avers that he has copyrighted as' 'proprietor, he must show how he
became proprietor, because no intendment will be made in favor of
an exclusive monopoly of this character. The plaintiff must show
that he has taken the steps required by law. He!e there.is.no st,ate
ment in the first place, as I have already said,that he ever was either
the author or proprietor by virtue of having acquired the rights of the
authOr; there is no averment that he everfil~dwith the librarian of
congress, before publicatipp, the title of the work; and that .within 10
days after publication he delivered or forwarded to the )ibr~ianof

congress the two copies required by the la.w which ma.kehis copyright
complete.'

The demurredo this amended declara.tion must therefore be sus-
tained. . .
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THE MARINA.

(Distriot Oourt, D. NfIIJ) JftI'sey. March 8,1884.}

1. CONDITIONAL SALE-ATTACHMENT.
An engine was furnished to a steam-lighter under a written contract of sale,

by which it was to remain the property of the vendor till paid for. The engine
was attached by screws to the vessel. The contract was made in New York,
but the lighter afterwards went into New Jerse,v, where an attempt was made
by the creditors of the vessel to attach the engme. Held, that the engine re
mained the property of the vendor, and could not be attached.

2. SAME-NOT A OHATTEL MORTGAGE.
An agreement by which goods delivered to the vendee are to remain tbe prop

ertyof the vendor till paid for is a conditional sale, and not a chattel mortgage,
within the meanin~ of the registration acts. In the absense of fraud the vend
or's title will prevail over an attachment.

S. CONFLICT OF LAWS-LEX SITUS.
Such is, at all events, the law of New Jersey, (Oole v. Berr.l/. 13 Vroom, 308 0)

and property brought into a state becomes subject to its law and policy, which
will govern the construction of contracts made elsewhere with regard to the
transfer and disposition of the property.

In Admiralty.
John Griffin, Jr., (with whom was Bedle, Muirheid d; McGee,) for

libelants.
Hyla,nd d; Zabriskie, for petitioner.
NIXON, J. On the twenty-ninth of July, 1880, the Lidgerwood

Manufacturing Company furnished to the steam-lighter Marina a
double hoisting engine, at the request of her owner, J. A. Cottingham,
upon the terms specified in a paper, of which the following is a copy:

"NEW YORK, July 29, 1880.
"Lidgerwood Man.. 00. Machine Ware-rooms, No. 96 Liberty street, New

York-GENTS: Please furnish and ship to steam-lighter Marina, to remain
as your property until fully paid for by me in cash as below stated, the fol
lowing: One double hoisting engine, same as prOVided me for stearn-lighter
Joseph Hall, at $450. To be paid for 3S follows: Fifty dollars in equal
monthly payments. And unless so paid for, you are authorized to enter and
retake the Same into your p08session, wheresoever she may be found. The
same to be held fully insured by me against loss or damage by fire, and to be
kept in good order. J. A. COTTINGHAlIl, 11 Dey St., New York."

The engine was placed on board the steam-lighter, attached to the
deck by screws, and used since that p.ate in her ordinary business of
lighterage. In this condition of affairs a number of libels in rem were
filed, and monitions issued out of this court against the said steamer,
her engines, and tackle, in favor of creditors claiming liens for sup
plies, repairs, labor, etc. The marshal of the district, by virtue of
said writs, seized the vessel, her engines, tackle, and apparel, and, by
order of the court, has advertised her for sale for the satisfaction o!
'l.lleged liens amounting to about $7,000. The Lidgerwood Manu
facturing Company has demanded of the marshal the surrender of the
possession of the hoisting engine, claiming the same as its property.
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This has been followed by a. petition to the court, and a. motion that
the marshal be ordered to deliver up to said company the custody of
the same before any sale of the vessel and her tackle takes place.
There seems to be no dispute about the facts, and the proctors of the
respective parties have stipulated, in writing, as follows:

It is admitted that the hoisting engine in question was delivered to Mr.
James A. Cottin~ham by the Lidgerwood Manufacturing Company, under
and in accordance with the terms of a paper, a copy of which is hereto an
nexed, and marked Exhibit A; that $250 has been paid by Cottingham on
account of said engine, and that he has made default in the payment of the
balance of the sum specified in said paper, according to the terms thereof,
and that he had made such default prior to the incurring of the claims herein;
that the libelants herein di.d not know at the time they performed the repairs
and labor, and furnished the materials and supplies in question, that the said
hoisting engine was claimed to be owned by any oompany or person, other
than the owner or owners.of the steam lighter Marina, and that they at such
times never inqUired, and said Cottingham never told them, who clai~ed to
own said engine; that during all the times referred to in said libels said Cot
tingham was a resident of Jersey City, New Jersey; that none of the labor,
supplies, or materials in question were performed upon or supplied to said
hoisting engine itself; that while said repairs were being made, or a portion
thereof, the said engine, which prior thereto had been attached to said vessel,
was removed, and afterwards replaced thereon and reattached thereto; that
the rent usually charged by the Lidgerwood Manufacturing Company for the
use of an engine such as this is fifty dollars a month, in a case where they
rent one; that said engine is attached to the vessel by t or 1inch wood screws
passing through the deck and into the deck-beams of the vessel about four
inches.

The paper referred to in the foregoing admission of facts, as marked
Exhibit A, is the above·quoted writing addressed to the Lidgerwood
Manufacturing Company by Cottingham. The question presented is
whether the contract shown in the writing is a conditional sale, which
did not pass th~ ownership until the condition was performed, orwhether
the title passed by the contract and what was reserved was a mere lien
or security for the payment of the price of the engine. If the for
mer, then the engine remains the property of the vendor, and is not
subject to seizure by creditors claiming leins against the vessel. If
the latter, the reservation is void as contrary to the provisions of the
chattel-mortgage act of the state, requiring a record of all ohattel
mortgages, and bona fide creditors or purchasers without notice may
hold it discharged of the claim of the manufacturing company. The
question is not without difficulty, which arises chiefly from the con
flicting views of the courts as to whether the instruments of writing
evidencing the sales of chattels are within the registration laws of
the state. This much, however, I think has been settled by the su
preme court, that the federal tribunals will follow the decisions of
the state courts in determining whether or not the registration act
of the particular state includes a conditional sale. IIart v. Barne'!l
et Smith Manu/'g. Co. 7 FED. REP. 552.

Is the instrument of writing under which the transfer of the en-
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gine took place a mere conditional sale of the property, liable to be.
defeated if the purchaser fails to pay the purchase money, or is it "a
conveyance intended to operate as a mortgage," which is. void as to
creditors because not recorded? The contract between the company
and the owner of the vessel was executed in New York, and the proc
tors of the petitioner invoke the application of the usual rule that it
I;l1ust i;>einterpi'eted, and its validity determined by the laws and ju~

dicial decisions of that stat~. It is undoubtedly the settled doctrine
of Illost, if 'not::tll, civilized countries that personal property has no
locality, andfuat !tis subject to the law which governs the person of
the owner, bot~' 'vithrespect to its disposition and transmission.
Out of this prinl;jple has grow'l the rule in the construction of con
tracts that, where they relate to movables, they are construed accord
ingto the law of the place where they are made, and not according
totha local law where they are attempted to. be enforced. Blltthis
rule is. not. without its exceptions,. It is founded in comity, and must
yield when the legislation ofa state in which the property happens
to be has prescribed a different rule. Story, Conff. Laws, § 390.
Thus the supreme court in a series of cases (Green v. Van Buskirk, 5
Wall. 307; S. C. 7. Wall. 139; and Hervey v. Locomotive Works, 98
U. S. 671) have ,held tha.t every state has the right to .regulate the
transfer of property within its limits, and that whoever sends property
into it impliedly submits to the regulations concerning its transfer
iii force there, although a different ruleoftransfer prevails in the ju
risdiction where he resides, or where the contract was entered into.
, The· pres(3nt case comes within the exception to the general rule;
and fl,S the controversy has arisen in New Jersey, I must look to th&
statute alld the decisions of ,the courts of this state, rather than New
York, for the construction of the contract. The statute of Now Jer
sey (Rev•. 709, § 39) enacts that every mortgage or conveyance in
tending to operate as.a mortgage of goods and chattels, which shaH
not be accompanied by an immediate delivery, and followed by an
actua1.and continued change of possession of the things mortgaged,
shall be absolutely void as against the creditors of the mortgagor,
and. as against subsequent purchasers and mortgagees in good faith,
unless/the mortgage or Ii. true copy thereof be filed in the clerk's of
fice of the county, etc. Supplements to the same have been approved
<>n MlYre:h 19,1878t (P.L.139,) on April 5, 1878, (P. L. 347,) and
OD March 12, 1880, (P. L.266,) none of which affect the original act,
so far as any questions. arise in the present case, except the last re
cited supplement, whic!} requires a record of the mortgage in the
plac~ of filing. This statute peiI:lg in force, the supreme court of New
Jersey, in t~e case of Gol!J: v.Berry, 13 Vroom, 308, had occasion to
conE\true an instrument of writing' substantially similar to the one
under cpnsideration. Cole, the plaintiff, being the owner ofa Do
mestic sewing-machine, sold the same to one Gustave Wetzel, and

-gave him possession. While thus possessed, Berry,the defendant~
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one of the constables 'of the county'of Hunterdon, seized ,and sold it
by virtue of a writ of attachment issued against said Wetzel. Cole
brought an action of trespass against the constable, and claimed the
ownership of the machine under the following written agreement, en·
tered into by Wetzel at the time of the purchase:

"ANNANDALE, June' 26,1876. '
"Whereas, the subscriber has this day purchased of Josiah Cole one Do

mestic sewing-machine for the sum of fifty-Jive dollars, for which'I have
given lifteen dollars in cash and my note for forty dollars, payable in install,
ments of five dollars a month, and I have allowed him to take the machine
in his possession. Now, it is agreed that the sak'lmachine is to be and re
main the property of the said Cole, and be subject to his contrOl, until the same
is actuaUf paid for in cash. GUSTAVE WETZEL."

The learned judge (DEPUE) who spoke for the whole court, in the
course of an abld opinion, stated the law in New Jersey in regard to
the conditional sale of chattels to be as follo,ws:

"(1) Delivery of possession under a conditional contract of sale, which
stipulates that the goods shall remain the property of the vendor until the
contract price be paid, will not pass title to the vendee until the condition be
performed. (2) A vendor who delivers the possession of a chattel under an
executory contract of sale, on condition that the property shall not pass until
payment of the contract price. may forfeit his property by conduct which the
law regards as fraudulent. But where the case presents no other features
than that the vendor has entered into a contract of sale on credit, and has
delivered the goods to the vendee upon an agreement that they shall remain
the property of the vendor until payment of the purchase money be made. the
transaction is not fraudulent per se, and the property in the goods will re
main in the vendor until payment be made, Without being subject to execu
tion at the suit of creditors of the vendee."

This would seem to be decisive in the presel1t case, and the more
80 as the decisicn is in accord with the best elementary writers on
the subject.

Thus Kent in his Commentaries, vol. 2,p. 497, says:
"When there is a condition precedent attached to a contract of sale and

delivery, the property does not vest in the vendee on delivery, until he per
forms the condition, or the seller waives it; and the right continues in the
vendor, even against the creditors of the vendee" .

Story, Sales, § 313, says:
"A sale and delivery of goods on condition that the property is not to vest

until the purchase money is paid or secured, do not pass the title to the
vendee until the condition is performed; and the vendor, in case the condition
is not fulfilled, has a right to repossess himself of the goods, both against
the vendee and against his creditors; and, also, if guilty of no laches, the
vendee may reclaim the goOds so sold and delivered, avenfrom one who has
purchased them from his vendee in good faith and without notice."

Benjamin, in his work on Sll,les, in the chapter on the "Sale of
Specific Chattels Conditionally," (book 2, c. 3, § ,320;) adds to Judge
BLACKBURN'S two rules, a third rule, as follows:

"Whel"~ the buyer is, by the contract, bound to do anything as a condi
tion, either precedent or concurrent, on which the passing of the property de-
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pends, the property will not pass until the condition be fulfilled, even tllOugh
the goods may have been actually delivered into the possession of the buyer."

To the same effect, also, is the opinion of Mr. Justice WASHINGTON,

in this circuit, in the case of Gopland v. Bosquet, 4 Wash. C. C. 588,
and of Judge SHIPMAN, in the second circuit, in the case of Buuendahl
v. Horr, 7 Blatchf. 548.

It may seem at the first glance that the foregoing view il" in con
flict with the circuit court of Kentucky in the case of Hart v. Barney
J; Smith Manuj'g Go. 7 FED. REP. 543, and with the supreme court
of the United States in the cases of Hervey v. Rhode Island Loco
motive Works, 93 U. S. 664, and Heryford v. Davis, 102 U. S. 235.

It will be found, however, on a more careful examination that these
decisions turned upon the statutes and the adjudications of the state
courts of the respective states, in regard to their registration laws.
In the case first stated, the learned judge, after quoting the Kentucky
act, said that he must follow the Kentucky courts, and that their
later decisions were all to the effect that agreements that are usually
called conditional sales were within the law, and therefore void without
registration. In Hervey v. Rhode Island Locomotive TVorks, supra, the
parties to the contract of sale lived respectively in New York and
Rhode Island, and it was insisted that it must be interpreted by the
laws of the state where the contract was made. But the court held
that the property, the ownership of which was in dispute, was in
Illinois, and that the courts of that state should be followed in deter.
mining the controversy, and that these courts had uniformly decided
that the policy of the law in Illinois would not permit the owner of
personal chattels to sell them, either absolutely or conditionally, and
still continue in the possession of them. In Hel'yjord v. Davis, sup1'a,
the court admitted, at least by implication, that the chattel-mortgage
act of Missouri allowed conditional sales of personal property, and
conceded that if the contract under consideration was found to be of
that character the court must give it effect. Mr. Justice STRONG,

speaking for a majority of the court, said: "If the contract was only a
conditional sale, whioh did not pass the ownership until the condition
should be performed, the property was not subject to levy and sale
under execution at the suit of the defendant against the company."
But, on examining the terms of the agreement, the court found that it
lacked the necessary elements of a conditional sale, but, on the other
hand, contained every element of an absolute sale and transmission
of ownership. Promissory notes were given for the stipulated price
of certain railway cars sold, and these notes were to be paid to the
vendor in any contingency. If not paid, the vendor reserved the
right to take the property into its own possession, and sell it, but was
bound, after retaining the sum remaining due upon the notes, to pay
the surplus, if any, to the vendee. In view of these provisions, the
court determined (Judge BRADLEY dissenting) that it was the intention
of the partiesJ manifested by the agreement, that the ownership of the



IHE JAY GOULD. 165

cars should pass at once to the vendee, in consideration of its be.
coming debtor for the price, and that, notwithstanding the efforts to
cover up the real nature ot the contraot, its substanoe was the hypoth
ecation of the cars to secure a debt due the vendor for the price of a
sale.

It only remains to inquire whether the oaseexhibits any conduct
on the part of the vendor which the law regards as fraudulent. If so,
I fail to perceive it. If any exist it was the duty of the petitioner to
show it. The engine was delivered over to the lighter, to be used,
doubtless, for loading and unloading cargoes; but it was to continue
the property of the vendor until fully paid for in cash "in equal
monthly payments of fifty dollars." That ownership was not forfeited
because the vendee attached the engine to the deck of the vessel by
wood screws, in order to its more convenient or more efficient use,
whether such attachment was made with the knowledge and consent
of the vendor or not. He never performed any act, or made any
statement, from which the inference could be drawn that he meant to
mislead ,the public, or individuals, in regard to the ownership.

Let an order be entered directing the marshal, in makin~ sale of
the vessel, etc., to except the hoisting engine from the property sold.
It is not a case where costs should be allowed.

THE JAY GoULD.

(District Court, E. D. Michigan. March 10, 1884.)

1. COLLISION-PROPELLER AND TUG-SIGNALS.
A ,propeller and tug were approaching each other under signals of one whistle

each, and in such relative positions that the propeller was exhibiting her red
light to the tug. When about 600 feet apart, the propeller starboarded so far
as to show her green light and shut in the red. The tug immediately blew
two whistles, starboarded, and continued at full speed, and was struck by the
propeller at a right angle and sunk. Held, that both vessels were in fault-the
propeller for starboarding too far, and the tug for not stopping her engine.

2. SAME-APPROACHING VESSEL-COURSE.
A vessel approaching another is bound to pursue a consistent and steady

course, and not to embarrass or confuse the other by unnecessary changes of
her wheel.

3. SAME-STEAMER-FAULT.
Wherever by the fault of another vessel a steamer is placed in danger of col

lision, she is bound to stop or reverse, and will not be excused for a departure
from the statutory rule, except upon clear proof that such departure was ren
dered necessary by the circumstances of the case, or that it could not have con
tributed to the collision.

In Admiralty.
This was a libel for a collision between the tug Martin Swain and

the propeller Jay Gould, which took place about 8 o'clock in the morn
ing of September 27, 1881, in the Detroit river, between the head of Bois
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Blanc island and the main Canadia.n shore. At the head of the island
are two range lights,by whichveBBels coming down the channel from
the Lime-kiln crossing, so called, are accustomed to take their course
until they turn down the channel between the island and the main land.
Nearly opposite these lights, and about 250 feet from the main land
is a red can-buoy, marking the easterly limit of the channel. The nav
igable channel,which at this point is about 1,000 feet wide, lies between
the range lights and this buoy, and here the collision occurred. At this
point the channel deflects about two points from a straight course,
Bothat So steamer in coming down the river will exhibit her red light
to an ascending steamer, while the latter exhibits her green light to
the former, until after she passes the buoy. On the night in ques
tion the tug was proceeding up the river with the barges Marengo and
Maria Martin in tow, and when opposite Amhurstburgh, made the red
light of the Jay Gould descending the river. She thereupon gave a
single blast of her whistle, to which response was made by a sin
gle blast from the propeller, and both ported a little and proceeded,
with the undetstanding that each was to pass to the right, a.nd upon
the port side of the other. When they had approached each other
within about 600 feet, the propeller's wheel was starboarded to go
down the river, and she swung so far to port as to exhibit her green
light to the tug, which immediately blf\w two whistles and put her
helm hard a-starboard. The tug swung to port under this order about
a point, when the propeller, whose wheel had been put hard a-port,
struck her amidships on the starboard side, nearly at a right angle.
In two or three minutes the tug stranded or sunk at the head of the
island.

Upon the argument the court was assisted by Commander Cooke,
of the navy, and Capt. Hackett, of the lake marine, sitting as nau·
tical assessors.

Moore et Oanfield, for libelant.
H. O. Wisner, for claimant.
BROWN, J. Much testimony was introduced upon either side, tend.

ing, upon the part of the libelant, to prove that the collision took place
on the easterly side of the channel, and within two or three hundred
feet of the red can.buoy; and,on the part of the claimant, to show
that it must have occurred within a short distance of the head of the
island, and upon the extreme westerly side of the channel. As usual,
each crew swears almost as one witness to its own theory of the case,
and in direct conflict to the other, each endeavoring to get his own ves
sel,as far as possible, toward its own side of the channel. We think,
under these circumstances, it is much easier to extract the truth from
the admitted facts and probabilities of the case than from any attempt
to reconcile these contradictions or determine which of the two crews
is more worthy Of belief. Assuming that a tow bound up, with So

light southerly wind, would naturally keep the center of the channel
between Bois Blanc island and Amhurstburgh, we find nothing to in·
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die'ate that -this was 'not the course' actually' pursued, except the' fad&
that when,opposite Amhurstburgh the tug met the tug Prindiville com~

ingdown with a tow, and passed her to the right; ,T'his would naturally
incline the Swain somewhat to the starboard side of the channel. In
support of his theory the .learned advocate fortha propeller insists
that, inasmuch as the tug grounded and sunk at the head ofihe is
land, and a little to the west of the ranges, and was keeled over on
her port side, she must bave,received the blow IVery, near there, and
was propelled by the immense weight of ihe prGlpeller to the spot
where she was sunk, and was dri:venover'on to;her port side. .There
is much plausibility in this8uggestion, as the: weund in the side of
the tug was a very deep one, and it is impossible -that she could have
been kept in motion long after thepropeller.'s ,bow was withdrawn
from her side. Upon the other hand, th,eengineer and some of the
tug's crew swear that the coal bunkers, which wereagainatthe spot
where the propeller struck thetugipreven·ted the water rushing in
with great rapidity, and allowed the engine to be kept iIi motion long
enough to carry the tug some two or three lengths until she grounded
at the head of theisJand.We think this wllisnot impossible. The
difficulty with the propeller's ,theory is 'that it compels us to believe
·tha,t the tug executed the wholly inexplicable and improbable maneu"
verof starbolt!'ding and. crossing the channel to the wrong side' after
-she bad signaled tbepropeller that sha'would .portand keep to the
right. The master of the tug was, born at Amh'urstburgh; had sailed
for 20 years; \knew every foofof the 'river at that point;; and we would
-not believe him guilty of so grossanerrorwitboat-themostconvinc.
ing testimony of the fact. Upon the whole, we think the collision
occurred very near the center of -the channeL .

We do not, however, deem this question of vital importanee, as we
are all agreed that the propeller was guilty of fault in exhibiting'her
green light to the tug, after sigmilsof one whistle had been exchanged
between them. The propeller was coming down t4echarinel, axhibit.~

ing her red light to the tug. Good seamanship and her signals both
required that she should pursue a consistent course; and exhibit her
red light, and her red light only, until she had gotten abreast the tug.
Assuming thliJ she must leave the ranges and starboard a point or
two to take her course down the river, ahe had no right to swing
so far to port as to lexhibit a green light to the ascending tug. It
was a Dlovement which could not fail 't6' embai'rassarid confuse the
master oftha Swain, and was; in' our opinion, the primary cause
of the collision which ensued. Even ffthetug was on the westerly
side of the channel, as the propeller insists, and the propeller star·
boarded her wheel to prevent running' upon the island, she was
still in, the wrong, as she should have stopped long erioughto per.
mit the tug to pass her, instead of starboarding, so far .as to ex
hibither green light. We have no doubt that she swung further to
port under tbis' order to starboard than her master intended, and thil.t
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the accident was due to' the bad steering qualities of the propeller.
The admissions of her wheelsman, made at Buffalo, that she first swung
too far to port, and then too far to starboard, after she recovered her
self, are strongly corroborative of this theory. Knowing, as her offi
cers were bound to know, this defect in the propeller, we think it was
clearly their duty to have provided against it, and kept so far away
from the tug as to prevent the possibility of this occurrence.

The question as to the liability of the tug is a much more difficult
one, and depends entirely upon the conduct of her master after the
propeller had swung to port sO'far as to shut in her red and exhibit
her green light, and the danger of collision had become imminent.
Some minutes prior to this the two vessels had exchanged signals of
one whistle, and where proceeding with a perfect understanding that
each was to pass upon the port side of the other. The sudden star
boarding of the propeller, and the exhibition of her green light, were
calculated to create an uncertainty in the mind of Capt. Tormey as
to the intention of the propeller. He might draw the inference either
that the propeller had starboarded to go down the channel between
Bois Blanc island and the mainland, as was actually the fact, or that
she had repudiated the understanding, and was endeavoring to take
a new course down on the starboard side. Acting upon this hypo
thesis, he blew two whistles, and starboarded. This would have been
a proper maneuver had the intention of the propeller been as he sup
posed; he was mistaken, however, and the maneuver brought about
the collision it was intended to avoid. His proper course was to
comply with rule 3 of the Supervising Inspectors, which reads as fol
lows:

Rule 3. "If, when steamers are approaching each other, the pilot of either
vessel fails to understand the course or intention of the other, whether from
signals being given or answered erroDE'ously, or from other causes, the pilot
so in doubt shall immediately signify the same by giVing several short and
rapid blasts of the steam-whistle; and if the vessels shall have approached
within half a mile of each other, both shall be immediately slowed to a speed
barely sufficient for steerage-way until the proper signals are given, answered,
and understood, or until the vessels shall have passed each other."

The same obligation to slacken speed is contained in the twenty
first sailing rule of the Revised Statutes, (section 4233,) in the follow-
ing terms: •

"Every steam-vflssel, when approaching another vessel so as to involve risk
of collision. shall slacken her speed, or. if necessary, stop and reverse."

As it is substantially agreed that the propeller was only about 600
feet off when her green light was exhibited, it is .at least open to
doubt whether the action of the tug did, in fact, contribute to the col
lision, and whether any maneuver upon her pari could have pre
vented it. The gentlemen by whom I have been assisted upon the
argument advise me that, in their opinion, the vessels were then too
close together for any efficient action upon the part of the tug. But
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to exonerate her for her departure from the rules I apprehend that
it must be shown with reasonable certainty that such departure could
not have contributed to the disaster which followed. The rule is en
tirely well settled, both in this country and in England, that the vio
lation of any statutory requirement will be presumed to have con
tributed to the collision. Thus, in the case of The Pennsylvania, 19
Wall. 125, where a bell was rung by a sailing vessel under way in a
fog, when the rule prescribed that a fog-horn should be blown, Mr.
Justice STRONG, speaking for the supreme court, observes:

"That when, as in this case, a l'Ihip at the time of a collision is in actual
violation of a statutory rule intended to prevent collisions, it is no more than
a reasonable presumption that the fault, if not the sole cause, was, at least,
a contributory cause of the disaster. In such a case the burden rests upon
the ship of showing not merely that her fault might not have been one of
the causes, or that it probably was not, but that it could not have been. Such
a rule is necessary to enforce obedience to the mandate of the statute.
• • * The evidence in the present case leaves it uncertain whether, if a
fog-horn had been blown on the bark, it would not have been heard sooner
than the bell was heard, and thus earlier warning have been given to the
steamer-seasonable warning to have enabled her to keep out of the way.
* * * It may be assumed, therefore, that the legislature acted under the
conviction that a fog-horn could be heard a greater distance than a bell,
and reqUired the use of one rather than that of the other for that reason.
To go into the inquiry whether the legislature was not in error-whether,
in fact, a bell did not give notice to the steamer that the bark was where she
was as soon as a fog-horn would have done-is out of place. It would be
substituting our jUdgment for the judgment of the law-making power."

. The obligation to slacken speed whenever by a false maneuver on
the part of another vessel a steamer incUl:s the danger of collision,
has been enforced in numbers of cases, and under circumstances
very similar to those which existed in the case under consideration.
The Huntsville, 8 BIatch£. 228, 231; The Comet, 9 BIatchf. 823, 329;
The Ogdensburg, (Chamberlain v. Ward,) 21 How. 548, 5()O; The Man
itoba, 2 Flippin, 241, 255. By far the most exhaustive discussion of
this question is contained in the judgment of the house of lordS' in
The VOO1'warts and Khedive, L. R: 5 App. Cas. 876. This was a col
lision in the straits of Malacca. 'The two steamers were heading
upon nearly opposite courses, and appeared about to pass each other
safely, green light to green light; but when they were about half a
mile apart the Voorwarts suddenly ported her helm and threw her
self across the bows of the Khedive and rendered a collision immi·
nent. The captain of the Khedive ordered the helm to be put hard
a-starboard and the engineers to stand by the engines. Two minutes
afterwards he ordered them to stop and reverse; and a minute and
a half afterwards the collision took place. The judge of the admiralty
court held that both vessels were in fault. The court of appeal found
the Voorwarts solely to blame for the collision, and reversed the judg
ment of the admiralty court. The house of lords reversed the judg
ment of the court of appeals and restored that of the admiralty court,

v.19,no.l0-49
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their lordships holding gen~rally that it was the duty of the Khedive
to stop and reverse' as soon as the Voorwarts threw herself across the
bows of the Khedive, notwithstanding the fact that it was shown that
the master had acted with ordinary care, skill, and nerve as a sea.
man, and stopping and reversing at once would not have prevented
the collision. It is true that this case was decided under section 17
of the merchant-shipping act of 1873, which declared that "if in any
case of collision it is proved to the court before which the case is
tried that any regulation' for preventing collisions contained in or
rn,ade under the merchant-shipping acts, 1854 to 1873, has been in
fringed, the ships by which said regulation has heen infringed shaH
be deemed to be in fault, unless it is shown t'o the satisfaction 6f the
court that the circumstances of the case made departure from the
regulation necessary." I think, however, this staiute does not vary
the rule laid down in the case of The Penns,ljlt'ania, supra, to any ap~

preciable extent. Their lordships acted upon; the opinion of the court
of appeal, that the Khedive was not to blame until after the collision
wasi,mminent, or, perhaps, inevitable. The court held generally that
itw~s the dutyof the Khedive to have stopped and reversed her engines,
and that there WB,S nothing ill t118 circumstances rendering a depart
ure from the rule necessary to avoid immediate danger; and that even
if it· would be, in the absence of a positive rule, proper seamanship to
keep wayan the ship in order to make her m.ore manageable, which
wa~ not clear, the legislature had thought it better to prescribe the
course which must be followed. Lord WATSON, in his opinion ob·
serves:

"It appears to me that it was the deliberate policy of the legislature to com
pel sea captains, when their vessels are in danger of collision, to obey the rule,
and not to trust to their own nerve and skill; and that it was an essential part
of the same policy to admit of no excuse for non-observance of the rule, short
of satisfactory evidence, either that the captain was constrained to disobey it
by other perils of the sea or that he adopted a course which, in the circum
stances, was better than that prescribed by the rule; And, for my own part, I
cannot think the legislature has acted unwisely in applying a uniform statu
tory test to all such cases, instead of leavin~ them to be decided by the varia
able test of 'fault,' as ascertained in each case, with the aid of nautical opin
ion."

The same rule was applied to the non-exhibition of lights by the
privy council in the case of The Hochung and Lapwing, L. R. 7 App.
Cas. 512.

There are cases, it is true, in which a master is justified in con
tinuing at full speed even though a collision be imminent; but they
are rare and depend upon circumstances wholly exceptional. Such
a case was presented' at the last term .in The Colwell and Joy, where
a tug having three vessels, with their sails up, in tow, was proceed.
ing down Lake Erie, with a favorable wind, and met another tow
coming up, which attempted to cross the bolVS of the former. We
held in this case that the tug. was justified in proceeding at fuU



speed, both because it was her duty to pull her own tow asfaraway~

from the other as possible, and because the force and direction of ,the
wind was such that a collision with herown tow would have been alD1~s~,

inevitable in case she had stopped; but it must be made to appear
beyond a reasonable doubt, in all cases where the twenty-first' ,rule
applies, that the failure to stop or reverse was demanded by'the
special circumstances of the case, and that collision would in all
probability have occurred had the statutory course been pursued. It
would be exceedingly dangElrQus to allow the masters of stettm-vessels
to exercise their best judgment in all cases in determining whether
or not the statute should be obeyed, although we understand this to
be the general practice upon the lakes. This is substantially held in
the cases above cited. The better rule is to hold the master in fault
for the disobedience of the statute in every case where he cannot
make it appear that a departure was imperatively demanded.

In the case under consideration, while I differ from the nautical
assessors with great hesitation, I am not entirely prepared to concur
in their opinion that the collision would still have happened had the
tug ke'pt her course and stopped her engines. Considering that the
propeller had time, not only to recover from her swing to port,but
to swing so far to starboard as to strike the tug at nearly a right
angle, although the tug herself swung only one point to port, it seems
liO me that if the tug had kept her helm and stopped her engine she
would have swung clear of the propeller, and the disaster would have
been averted. As the tow was proceeding against a current of two
or three miles an hour with sails furled, ther-e would have beeu little,
if any, danger of fouling the tug or each otber. I have not over
looked, in this connection, the mll'ny rulings which hold that an error
of the master committed at the moment of collision is not a fault.
Such an error is pardonable upon the theory that the master may
resort to any maneuver to ease the blow. But I am not aware of
any case which holds that a steamer may continue at full speed, un
less she can show beyond a reasonable doubt that the collision was then
inevitable.

There must be a decree adjudging both vessels in fault, and refer
ring it to the clerk as commissioner to assess the damages.

1'HE LELAND.

(District Oourt, N. D. illinois. Fe?ruary 25, 1884.)

1. CoLLISION-OBLIGATION o'F UNITED STATES NAVIGATION LAWS.
The obligation of the United States navigation laws, relative to the rate of

speed allowed a steamer in order to prevent it!\ colliding with other vessels in
its path, does not become operative until the vessels are known to be about to
meet. Nevertheless, moderate speed must always be used by steamers in a fog.
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2' Sum--MoDERATE SPEED.
The criterion of moderate speed is the condition of the steamer to be st.opped

immediately upon the apprehension of danger ahead.
3. SAME-EVlDENOE--BuRDEN OF PROOF.

Proof that the partl has violated the navigation laws, and been oth~rwige

negligent, lays upon him the burden of proving that the damage did not result
from such violation and neglect.

4. SAME-ScIENTIFIC THEORIES.
Scientific acoustic theories cannot be safely accepted generally in explnnation

of the failure of fog-horns to be heard.
5. SAME-MEASURE OF DAMAGE.

The Oi"iginatoT of the damage Whereby the vessel is exposed, more or less
hoipless. to destruction by the elements, is responsible for the entire damage
done.

In Admiralty.
H. W. Magee, for libelant.
Schuyler &: Kremer, for respondent.
M. H. Beach, of counsel, for respondent.
BLODGETT, J. This is a libel by the owner of the schooner E. M.

Portch to recover damages sustained by a collision between said
schooner and the steam-barge Leland, on the waters of Lake Michi
gan, on the evening of March 26, 1882, the collision in question hav
ing occurred about 17 miles off the west shore of the lake, and nearly
opposite a point midway between Manitowoc and Sheboygan. The
Portch was running light, bonnd on a voyage from Chicago to Rowley
bay for a cargo of railroad ties. The Leland was loaded with about
500 tOns of pig-iron and some other freight, making a total cargo of
about 550 tons, and bound on a voyage from Elk Rapids, Michigan,
to Chicago. The libelant charges that this collision was caused
wholly by the negligence of those m charge of the Leland; and the
defense, on the part of the respondent, is that there was either con
tributory negligence on the part of those in charge of the schooner, or
that the alleged negligence on the part of the Leland did not cause
the collision. The collision in question, as near as it can be deter
mined from the proof, occurred a few minutes before 8 o'clock in the
evening; the wind was about sonth-east, a light sailing breeze of from
four to five miles an hour, and the weather very thick and foggy; the.
course of the Partch was about N. by E., and that of the Leland S.
by E. From a careful study of the proof I conclude that the Leland
was running at the rate of at least eight miles an hour, and the Partch
was making from four to five miles an hour, at the time the vessels
sighted each other. It must be conceded, I think, from the proof,
that neither of the crews of these two vessels was aware of the prox-

Amity of the other until they were about 300 feet apart, when they
seem to have sighted each other about simultaneously. The proof on
the part of the libelant all tends to show that the fog-horn w:as prop
erlyand continuously sounded on the schooner, "as required by the
Bailing rules, for more than two hours before the collision, and that
her rate of speed was not dangerous."



THE LELAND.

The negligence on tbe· part of the Leland, relied on by the libelant,
is (1) that she had not a sufficient steam-whistle; (2) that her steam
whistle was located abaft the funnel, instead of before the funnel; (3)
that said steam-whistle was not sounded as required by law, at inter
vals of not more than one minute; (4) that said steamer was run·
ning at too high a rate of speed; (5) that she had not a proper look
out.

It is admitted that the steam-whistle of the Leland was located
abaft of the smoke-stack or funnel, and I am satisfied from the proof
that this whistle was not as strong and effective as a steamer engaged
in the navigation of the lake should carry for the purpose of giving
sufficient warning to other vessels in the vicinity. It is true the law
does not specify the dimensions or "power of the steam-whistle to be
carried by a steamer, but it is manifest that the whistle must be
such as to give an effective warning to other craft in time, by the
use of ordinary care and skillful seamanship, to avoid a oollision.

Rule 15 of section 4233, Rev. St., reads as follows:
"Whenever there is a fog or thick weather by day or night, fog-signals

shall be used as follows: (A) Steam-vessels under way shall sound a steam
whistle, placed before the funnel, not less than 8 feet from the deck, at inter
vals of not more than one minute. (B) Sail-vessels under way shall sound
a fog-horn at intervals of not more than five minutes."

By a later regulation of the board of marine inspectors, approved
by the secretary of the treasury, which gives this regulation the force
of a statute, the intervals between the sounding of the fog-horn is re
duced to two minutes. The proof on the part of the libelant tends
to show that the whistle on the Leland was not sounded oftener than
once in eight to ten minutes, and the proof on the part of the respond
ent does not show that it was sounded more frequently than at inter
vals of from three minutes to a minute and a half, so that the proof,
even on the part of the respondent, shows a disregard of this mle as
to the frequency with which the whistle was sounded, as well as of
the location of the whistle. Rule 21 provides that "every steam
vessel, when approaching another vessel so as to involve risk of col
lision, shall slacken her speed, or, if necessary, stop and reverse; and
every steam-vessel shall, when in a fog, go at a moderate speed."
The obligation imposed by this rule, to slacken speed, or, if necessary,
stop and reverse when a steamer is approaching another vessel so as
to involve risk of collision, does not, of course, become opeJ;.ative until
those in charge of the steamer know that they are approaching an.
other vessel; but the duty of a steam-vessel, when in a fog, to go at
a moderate speed is one constantly resting upon her under such cir.
cumstauces; and it is an undoubted violation of the sailing rules for
a steamer to run at a reckless or dangerous rate of speed in a fog.
What is 8 moderate, and what is a dangerous, rate of speed, are, of
course, to some extent, comparative terms, depending upon surround·
ing circumstances. The testimony of the varioulil witnesses in this

___________ •. __m
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Gase as to the speed of the steamer, at the time she sighted the schooner,
varies from seven miles an hour, which is the lowest estimate of re
spondent's witnesses, to eleven miles an hour, which iathe highest
estimate of libelant's witnesses. I conclude, howevel', from the pruof
that the speed of the steamer was at least eight miles per hour,
and. may have b~en eight aJ:id a half, at the time the schooner was
sighted by those on board the steamer; and this rate of speed, I have
no doubt, was too great in a dense fog, in the night-time, upon waters
where the liability to collision was so imminent as on the waters of
Lake Michigan, even at this early season of the year; as this collision
occurred upon one of the great tho.roughfares of the lake, where vessel::;
engaged in the lumber trade between ports on this lake are almost
constantly passing at all times when navigation is open.

The case of The Pennsylvania, 19 Wall. 133, is instructive upon
this question. The cu~rt, by Mr. Justice STRONG, says:

"']:'he two vessels were not more than two or three hundred feet apart, and
the steamer had the bark almost acr<;>ss her bow, yet it is possible that if her
helm had been put to starboard, instead of port, when the lookout announced
'bell on the starboard bow,' and had been kept starboarded, the collision might
either havA been avoided or have been much less disastrous. .. .. .. But
if this is not to be attributed to her as a fault, there is no excuse to be found
in the evidence for the high rate of speed at which she was sailing during so
dense a fog as prevailed when the vessels came together. The concurrent
testimony of witnesses is that objects could not be seen at any considerable
distance, probably not further than the length of the steamer, and yet she was.
sailing at the rate of at least seven knots an hour, thus precipitating herself
into a position where avoidance of a collision with the bark was difficult, if
not impossible, and would have been even if the bark had been stationary,
and she ought to have apprehended danger of meeting or overtaking vessels
in her path. She was only 200 miles from Sandy Hook, in the track of out
ward and in ward bound vessels. and where their presence might reasonably
have been expected. It was therefore her duty to exercise the utmost caution.
Our rules of navigation, as well as the Britis-h rules. require everysteam-ship,
when in a fo~, 'to go at a moderate rate of speed.' What is such speed may
not be precisely definable. It must depend upon the circumstances of each
case. That may be moderate and reasonable in some circumstances which
would be quite immoderate in others. But the purpose of the requirement
being to guard against danger of collisions. very plainly the speed should be
reduced as the danger of meeting vessels is increased. In the case of The
Europa, Jenk. Rule Road, 52, it was said by the privy council, 'This may be
safely laid down as a rule on all occasions, fog or clear, light or dark. that
no steamer has a right to navigate at such a rate that it is impossibll) for her
to prevent damage, taking all precaution at the moment she sees danger to be
possible, anp if she cannot do that without going less than five knots an
hour, then she is bound to go at less tllan five knots an hour."

So, in the case of The Colorado, 91 U. S. 692, the snpreme court,
speaking by Mr. Justice CLIFFORD, said:

"Lights and other signals are required by law, and sailing rules are pre
scribed to prevent collision, and to save life and property at sea, and all expe
rience shows that the observance of such regulations and requirements is
never more necessary than in a dense fog, whether in the harbor or in the
open ocean, if the vessel is in the common pathway of commerce.
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"Mariners dread a fog much more than high winds orroughseas. Nautical
skill, if a ship is seaworthy, will usually enable the navigator to overcome the
dangers of the winds and the waves, but the darkness of the night, if the fog
is dense, brings with it extreme danger which the navigator knows may defy
every precaution within the power of the highest nautical skill. Signal lights
in such an emergency are valuable, but they may not be seen; bells and fog
horns, if constantly rung or blown, may bell),Ore effectual, but they may not
be heard. Low speed is iIidispensable, but it Will not entirely remove the
danger, nor will all these precautions in every case have that effect. Perfect
security, under such circumstances, is impossible.",

In the case of The Manistee, 7 Biss. 35, the learned eircuit judge
of this circuit found from the proof that the rate' of speed of. the
steamer was seven miles per hour, and said : ;

"Now, without laying down any absolute rule as to speed at Which a
steamer should run in a fog on these lakes, there can be no question ,but that
when a steamer is running in the fog, surrounded by sail-vessels, as this
steamer knew that she was, and in close proximity, tbat to run at the rate of
speed that this propeller was running was a gross wrong-a great risk which
she had no right to incur-to the sailing vessels that were near. I knowwhat
steam-boat men say, that they must make their time; that they must run in
the fog. But they cannot be permitted to· run with their usual speed' in a
fog, surrounded by sail-vessels, against which they are liable to collide at any
moment."

The proof as to the want of a sufficient lookout is substantially
this: The collision occtirred during the captain's watch. 'l'bere was
no second mate to assist the captain. The only persons on deck
were the wheelsman inside the pilot-house, the captajn who was at
tending to the sounding of the fog-wliistle signals, and a night-watch
man by the name of Cook who was doing the duty of lookout and also
had charge of the lights and such other duties as devolve upon a
night-watchman on board of a steamer. A few minutes before the
collision this watchman had been below to call the watch, which was
changed at 8 o'clock. And although both he and thecaptain concur
in the statement that he was standing near the captain by the pilot
house just at the moment of collision~ yet from the disclosures in the
testimony he could have been there but a few moments prior to the
time the schooner was sighted; the testimony on the part of the
schooner showing that her fog-signals were sounded regularly and

'continuously, as required by law, it is possible, if not probable, that
if Cook or any other competent lookout had been stationed in the
proper location upon the steamer, charged with the single duty of
looking out for other vessels and listening for fog-signals, he might
have heard' the fog-horn from the deck of the schooner; and I con
clude, therefore, that this steamer at the time of this collision had
not a competent lookout, such as the ordinary rules of prudentnavi
gation require. A vigilant lookout, whose sole business it is to "look
out for other vessels and listen for fog-s~gnals,is deemed absolutely
necessary on any vessel running in the night-time, but all the more
necessary in a fog. .
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In St. John v. Paine, 10 How. 585, the court said:
" A competent and vigilant lookout, stationed at the forward part of thE'

vessel, and in a position best adapted to desay vessels approaching at the
earliest moment, is indespensable to exempt the steam-boat from blame in
case of accident in the night-time, while navigating waters on which it is
accustomed to meet other crafts."

In The Genesee Chief v. Fitzhugh, 12 How. 447, it is said:
"It is the duty of every steam-boat traversing waters where sailing vessels

are often met with, to have a trustworthy and constant lookout besides the
helmsman. It is impossible for him to steer the vessel and keep the proper
watch in his wheel-house. His position is unfavorable to it, and he cannot
safely leave the wheel to give notice when it becomes necessary to check sud
denly the speed of the boat. And whenever a collision happens with a sail
ing vessel, and it appearR that there was no other lookout on board the
steam-boat but the helmsman, or that such lookout was not stationed in a
proper place, or not actively and vigilantly employed in his duty, it must be
regarded as prima facie evidence that it was occasioned by her fault."

In Chamberlain v. Ward, 21 How. 570, Mr. Justice CLIFFORD says:
"Steamers naVigating in the thoroughfares of commerce must have con

stant and vigilant lookout stationed in proper places on the vessel, ano
charged with the duty for which lookouts are required, and they must be
actually employed in the performance of the duty to which they are assigned.
To constitute a compliance with the requirements of law, they must be per
sons of suit;\ble experience, properly stationed on the vessel, and actually and
vigilantly employed in the performance of that dUty, and, for a failure in
either of these particulars, the vessel and her owners are responsible."

In The Colorado, 91 U. 8. 699, the same judge said:
"Lookouts are valueless unless t!)ey are properly stationed and vigilantly

employed in the performance of their duty; and if they are not, and in con
sequence of their neglect the approaching vessel is not seen in season to pre
vent a collision, the fault is properly chargeable to the vessel, and will render
her liable, unless the other vessel was guilty of violating the rules of naviga
tion." Baker v. Oity of N. Y.1 Cliff.84; Whitridge v. Dill, 23 How. 453;
The Oatha1-ine, 17 How. 177.

But it is contended by respondent that, although these acts of neg
lect may be established by the proof, still the proof fails to show that
the collision was occasioned by anyone, or all combined, of these vio
lations of the sailing rules or acts of negligence; and it is insisted
that the collision in question was an inevitable accident; that the fact
that the fog-horn was properly blown on the schooner and the whistles
Bounded on the steamer at intervals of from one and a half to three'
minutes, and that these signals were not heard on the other vessel, is
proof that the condition of the atmosphere was such that sounds were
not transmitted in the usual and ordinary manner, and that hence
neither was notified of the proximity of the other vessel; and the well
established rule is invoked by the respondents, that the mere viola
tion of sailing rules, or an act of negligence, is not of itself proof to
sustain a claim for damages, or make the party guilty of these acts
of negligence liable for damages, unless it appears that the damage
or injury was occasioned by reason of such acts of negligence or vio-
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lation of the sailing rules. It is also contended by respondents that
the schooner was at fault because her lights were placed in the mizzen
instead of her fore rigging, thus placing the lights further aft, and
thereby diminishing, by the distance between the fore and mizzen
rigging, the distance forward at which the lights could be seen; but
as the proof shows that the upper sails of the schooner were seen be
fore her lights were discovered on the steamer, owing to the fact that
the fog was more dense near the water, I cannot believe that the lo
cation of the lights had anything to do with the collision. I think
the more correct statement of the point involved in this branch of the
case would be to say that where a party sought to be charged with
the damage is shown to have been guilty of palpable negligence in
seamanship, or to have violated the statutory rules of navigation, such
parties should be held responsible, unless it is shown that the damage
complained of was not the result of such negligence or violation of the
rules of navigation. In other words, proof of v

'
01ation of the fixed

statutory rules of navigation, and of other acts of negligence by the
party causing the damage complained of, casts upon such party the
burden of proof that such damage was not occasioned by this neglect.

In the case of The Morning Light, 2 Wall. 550, Mr. Justice CLIF
FORD says:

.. Different 'definitions are given of what is called an inevitable accident on
account of the different circumstances attending the collision to which the
rule is to be applied. Such disasters sometimes occur when the respective
vessels are each seen by the other. Under those circumstances it is correct
to say that inevitable accident, as applied to such a case, must be understood
to mean a collision which occurs when both parties have endeavored by every
means in their power, with due care and caution, ·and a proper display of
nautical skill, to prevent the occurrence of the accident. When applied to a
collision occasioned by the darkness of the night, perhaps a more general
definition is allowed. 'Inevitable accident,' says Dr. LUSmNGTON, in th("
case of The Europa, 2 Eng. Law & Eg. 559, 'must be considered as a rela
tive term, and must be construed not absolutely, "but reasonably, with regard
to the circumstances of each particular case; viewed in that light, inevitable
accident may be regarded as an occurrence which the party charged with the
collision could not possibly have prevented by the exercise of ordinary care,
caution, and maritime skilL"

So in the case of The Grace Girdler, 7 Wall. 196, the supreme court
said:

"While fault is shown on the part of the damaging vessel, it is incumbent
on her to show that such fault had in no .degree the relation of cause and
effect to the accident."

And in reference to the point that these fog-signals were unavail
ing on account of the peculiar condition of the atmosphere, I can
only say that the researches and experiments of scientists, as detailed
in later works on acoustics, as well as the common experience of th~

unlearned, seem to show that the capacity of the atmosphere to trans
mit Bounds is not only much less at some times than others, but at
times there is a condition of nearly or quite "acoustic opacity,'t
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Tynd. Sound, Pref. to 3d Ed.; also chapter 7 of same edition. But
unfortunately we seem to have as yet no test, except actual experi
ment at the time, to show or prove when such conditions exist. The
"acoustic cloud," as it is called, is not visible to the eye or palpable
to the touch. It, as observation would seem to show, may exist only
momentarily, and even some sounds may be transmitted and others
not. It can hardly be safe, therefore, to accept this assumed scien
tific theory as a defense upon the mere proof that sound-signals
were not heard, at least until the. party invoking this defense shows
that he has fully complied with all the requirements and conditions of
the law in regard to the giving of his signals and the appliances by
which they are to be made. It will not do to accept the defense that
the atmosphere was acoustically opaque without something more
than the proof in t~is case. The. effect of accepting such a defense
on such proof would be to hold that in all cases where signals are not
heard in a fog, it was attributable to the atmosphere, and not to the
negligence of the parties charged by the law with the duty of. giving
such si~nals by means of certain instrumentalities, and at certain in~

tervals.
I do not find anything in the record in this case which w01lld justify

me in presuming that this condition of the atmosphere existed on the
night in question. It was a foggy night; the fog was thick and dense;
no high wind was blowing and nothing unusual or out of the ordi
nary appearance of foggy nights was noticed or observed by any of
the witnesses in the caSe. The mere fact, standing by itself, that the
crew on one of these vessels did not hear the signals upon the other
before the vessels sighted each other, is not, I think, sufficient to sas
tain the assumed scientific theory invoked by respondents. We must
remember these vessels were approaching a common point where
their courses intersected at a very oblique angle, and at the rate of at
least 12 miles an hour. Assuming, as I think we are justified in do
ing. from the evidence, that the whistle was not sounded oftener than
once in three minutes, the two vessels might have been 2,100 feet, or
two-fifths aLa. mile, apart at the time the last blast was given from
the whistle of the steamer prior to the collision; and from the, proof
in regardta the qistance at which it could be heard on the night in
qUilstion, it is'extremely doubtful whether the sound from the whistle
would have p~netl'ated this dense fog in face of whatever hreezewa.s
blowing, to a distance of one-third of a mile on the night in question,
without assuming that a phenomenal atmospheric condition prevail- ,
ipg at the time prevented th(;1se.sigpals from beingheard. The fog
horn on thesclIooner probably ~ould ,not have been heard over 300
to 500 feeti8tud, with the vessels approaching a common point at the
velocity shownlix the proof, ,the last blast from the fog-horn might
havebeenproperIyblown and yet not have been'heard on the st(;1amer
before the vessels were in sight of each other and in peril of' collis-
ion. '



'119

It is urged that if the schooner had heard the whistle of the steamer
she could have only done precisely what she did do, and that is, keep
her course; and that as the two ~essels were approaching each other
upon courses which would bring them together, the collision might
have occurred, although the schooner did hear the fog-signals on the
steamer. The answer to this is that if the schooner had heard the
fog-signals on the steamer they might, have displayed a torch or flash
light, which would have penetrated 'the fog a greater distance, and
given the steamer notice of the proximity of the schooner; and It is
also worthy of suggestion that, if the schooner had heard the fog-sig
nal on the steamer, and the steamer, by reason of the density of the
fog, or from any other reason, had not heard the signal from the
schooner, the schooner would have been bound by rule 24 to have
done all she could to avoid the immediate danger, which she could
readily have done, as soon as the locality of the steamer was deter
mined, by sounds from her fog-signals. So, also, if the steamer had
been going at a moderate rate of speed, say four to five miles an hour,
she would not have crossed the course of the schooner in time to have
brought the two vessels together. It required just the speed at which
the steamer was running, combined with the course' and speed of the
schooner, to bring about a collision between the two vessels at the
point where their courses crossed, and if the steamer had been going
slower, the collision wouid not have occurred;' but the main reason
in my mind for insisting that the speed was too great in this case, is
the fact, disclosed in the proof, that when the'master of the steamer
sighted the schooner, when the two vessels were about 300 feet apart,
he at once ordered his helm hard a-port, stopped and reversed his en
gine, and backed, and Jet he' was 80 near to the schooner that this
maneuver was ineffectual, and this collision occurred.

The rule, as intimated in the authorities I have cited, would indio
cate that the standard or criterion of speed at whidh a steamer can
safely proceed in a dense fog, upon a highway of commerce like this,
and when the peril of collision is ever present, is only such speed as
will enable her to stop, so as to avoid a collisioriafter she sights or
hears the signals of a sail-vessel cro'ssing her path. If the condition
of the atmosphere is such that approaching, vessels can be seen or
heard half a mile away, a steamer may run at a rate of speed which
will enable her to stop or change her course in a half mile, but if it
is so thick or dark that other 'Vessels cannot be seen over 200 feet,
then, the steamer's speed must be proportionally slower, so that she
can stop or'Bafely change her COurse so as to avoid t~e collision after
she discovers the sail-vessel. We find then that this steamer directly
violated the rules of navigation by locating her whistle abaft her
smoke-stack. It must' be presumed that congress in, expressly en
acting that the steam-whistle must be placed before' ~he funnel, did

. so because the. funnel would intercept or break thtl wal'es' of sound '
from the whistle and prevent' their being projected or sent forward
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in the pathway of the steamer, as they should be, in order to prove
effective as fog-signals. We find, further, that these fog-signals were
not sounded with such frequency as the statute expressly requires.
We find, also, that there was no such efficient lookout on the deck of
this steamer as common prudence required; and these faults, being
clearly brought home to the steamer, I think she must be held re
sponsible as the direct cause of the collision.

But it is further urged that the loss of this schooner was not the
direct and necessary consequence of this collision. The proof upon
this branch of the case shows that the schooner was struck upon her
port bow, and her entire bow broken in down to the water-line. She
did not take in water very rapidly at first, however, and the steamer
took her in tow and headed, for a time, towards Manitowoc, as by
running in that direction away from the wind she did not encounter
the w~ves so heavily but that her pumps could keep her clear. After
a time the wind changed somewhat, and her course was shifted, and
the schooner was towed nearly opposite the entrance of Sheboygan
harbor, where she was let go at about half-past 4 o'clock in the
morning after the collision. Attempts were made, by the master and
crew of the steamer, to get her towed into the harbor, and the assist
ance of some light tugs, employed in the fishing business at She
boygan, was obtained, they being the only tugs available for the pur
pose there; but by the time the tugs got hold of her, so much water
had been taken in that she had sunk so deep as to prevent her being
taken over the bar and inside the harbor. The wind shortly after
wards increased in violence, and the result was the vessel was driven
on shore, sunk, and broken up. It is contended, from these facts,
that the destruction of the vessel was in consequence of the storm
which came up after the steamer had towed her to the mouth of She
boygan harbor, and that the injury from the collision was not the di
rect and proximate cause of the loss of the schooner. But it seems
to me the proper way of looking at the matter is to inquire what
would have been the probable effect of this blow upon the vessel if
she had been left. out in the lake, 17 miles from land, where the col
lision took place. Would she have probably survived this injury,
and could she, by proper seamanship and care, have been taken into
a place of safety? With her bows broken open, as is shown by the
proof in this case, I can hardly imagine that this vessel could have
been safely navigated by herself to a port of safety, and I can only
consider her. final disaster as occurring in spite of all that was done
by the steamer and the crew olthe schooner to save her. In my es
timation, from tpe proof, she would have sunk if left out in th~ lake
where the (jollision occurred. She only sunk and went to pieces upon
the shore after. she was towed to the mouth of the harbor. What was
done to save hElr was unavailing. If nothing bad been done,the same
result would have. perhaps more speedily, followed, and she would
ha.ve more readily waterlogged out in the lake, and either sunk or
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drifted upon the shore, and finally fallen a helple,8s victim of the same
gale which drove her ashore and wrought her final destruction; but
the helpless condition which made her the victim of this gale was the
injury received in the collision. I therefore come to the C'onclusion
that the loss of the Portch is fairly and properly chargeable to the
acts of the Leland, and that she should be held responsible therefor.

There is a large amount of testimony in the record in regard to the
value of the Portch, and as her loss was substantially total, only about
$600 worth of wreckage having b~en saved from her, it becomes very'
material to inquire what was the value of the vessel at the time of
the collision. Libelant claims not only the value of the vessel, but
the value of the net amount ,of freight, which she would have earned
on the voyage she was then prosecuting, together with nearly $6,000
which he expended in endeavoring to get her off after she had been
driven on shore by the gale. In regard to the claim for freight and
the cost of the unavailing efforts to save the vessel, I am clearly of
the opinion that none of these items can be allowed, and that the true
measure of damages is the value of the schooner at the time of the
collision and interest from that time. The Baltimore, 8 Wall. 386;·
The :Palcon, 19 Wall. 75; Pajewski v. Canal Co. 11 FED. REP. 313.
The commissioner, from the proof before him, came to the conclusion
that the value of the schooner was $16,800, and so finds by his rtl
port. I am of the opinion that this estimate is somewhat high, and
that the more reliable proof in the case does not justify the finding
of the value to have exceeded $15,000. It is true, there is a wide
range of judgment among the various witnesses as to the value of
the schooner at the time of the collision, but a large proportion of
the libelant's testimony, in my estimation, gives a speculative value;
and while the respondent's testimony seeks to limit the liability
to what was considered by the insurance inspectors as her insur
able value, I think the more reliable testimony is that of Oliver,
Dunham, Holmes, and such witnesses, who were engaged in buying
and selling vessels, and who offered to buy this vessel, aud would have
bought her if they could ha~e got her for $15,000, but were not will
ing to pay more than that. I therefore conclude that her value was
$15,000. The exceptions to the commissioner's report are therefore
overruled in all respects, except that said report is modified by find
ing the value of the schooner to be $15,000 instead of $16,800. In
reaching this conclusion as to thie'value of the schooner, I am not dis
posed to make any deduction. for the value of the wreckage saved.
The libelant expended a large sum of money, as I have no doubt, in
good faith, in efforts to get thesohooner off after she had gone ashore.
This amount being disallowed, I do not think injustice will be done
by allowing the benefit of this salvage to the libelant.

A decree will be entered finding the Leland at fault, and finding
the libelant's damages to be $15,000, the value of the schooner,. and
interest thereon at6 per cent. per annum from the twenty-sixth of
March, 1882, when the collision occurred.
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THE C. N. JOltNSON.

(District (Jourt, E. D. MiChigan. February 18, 1884.J

1. MARITIME LmN-()RED1TOR ENFOltcING LIEN AGAINST VESSEL-DUE DILI
GENCE.

. The obligation of a creditor to use due diligence in the enforcement of his
lien I,lpon a vessel,8S against a bona,fide purchaser, is not always discharged by
taking out process in the port or distl'ict where the claim accrued and putting
it in the hands of the marshal, even though that may be her home port or
one she has been in t,he habit of frequenting. There are circumstauces under
which he may be bound to follow her into other districts.

2. SAME-BoNA FIDE PURCHASER-KNOWLEDGE OF CREDITOR•
.'\. vessel was repaired at Chicago in the spring of 18$0, and was soon after

wards taken to Lake Erie. In the spring of 1881 she was sold to a person re
siding in Buffalo, who had no notice of the claim for repairs, and continued to
run upon the lower lakes. The creditor was thereupon informed of such sale,
soon after it took place, and of the fact that she was navigating the lower lakes,
but made no attempt to enforce his claim until December, 1882.' Held,/that he
should. have endeavored to seize the vessel at Buffalo, or some other port which
she freql,lented, as soon as he was inforwed that she had been sold; and that
his claim Was stale.

In Admiralty.
This was:a libel for repairs put upon the schooner C. N. Johnson,

at the port of Chicago, in the spring and early summer of 1880, to
the amount, including interest, of $710.34. Defense, stale claim.
One Buckley was the real owner of the vessel, though the title stood
of record in the name of Joseph Single, of Wausau, Wisconsin. Mil
waukee was her home port. After the completion of the repairs, in
June, 1880, the schooner made one trip to Green Bay, and was then
taken to the lower lakes, where she continued to run until the libel
was filed; Payments of money on the work done were made by Buck
ley to libelants as late as July, 1881. In the fall of 1880 Buckley,
representing himself as the real owner of the vessel, began negotiat
ing with one Weeks,the present claimant, to exchange her for the
schooner Malta, then known as the Vosberg, stating, as Weeks claimed,
that the Johnson was unincumbered, though Buckley denied this.
The parties met in March, 1881, at Buffalo, where two or three con
versations occurred between them as to their respective vesS' '"
Weeks insisting on $500 in Msh, in addition to the Johnson, for tile
Vosberg. But he finally concluded to make an even exchange; and
mutual transfers took place on April '4, 1881, the outfit of each vessel
being excepted from the trade. On the eighteenth of April, Weeks
received from Joseph Single a bill of sale of the Johnson, with c·o.
,en-ant to defend' her against all demands, and executed a like bill of
sale of. the Vosberg' to Single. At tnetime of the exchange there
was a mortgage npon the Vosberg,. gi'Ven by Weeks to Vosberg and
Bakel', of Buffitlo, on which there was due about $1,000. This Weeks
procured to be discharged within a few days after the sale, executing
and deli.vering to the mortgagee, in lieu thereof, a mortgage for the
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like amount upon the C.N.Johnson. Thislattermortgage Weeks
paid iIi full, in November, 1882. ,

BROWN, J. Two questions are presented by the record in thisl,'ase:
(1) Whether Weeks, t.he present owner, purchased the schooner with
out notice of libelants' claim; (2) whether libelants were guilty of laches
in not taking earlier proceedings against the vessel. The claimant,
Weeks, is sought to be charged with notice, by the. testimony of Buckley,
the vendor, who says he ~old Week!!, on two different occasions) that
the Johnson owed a ship.yard bill at Chicago, but diduot, state the
amount, as he did not know himself the balance due to the libelants.
Weeks, he says, made no reply. , In this connection he states that he
told Weeks that if the Malta was as good as represented he would
take care of this bill himself. Libelants' proctor also swears that
when he presented the bill to Weeks, in December, 1882,he admitted
knowledge of it at the time of the purchase. This is all tlle direct
testimony upon the subject of notice. Upon theotherhand, Weeks
swears positively that he had no notice of the claim, and denies the
conversation with the proetor. He is corroQorated by his wife, by
the witness Edward Smith, and Frederick Emery, all of whom were
present at one or more conversations, during which the terms of the
sale were settled, and who te!'ltified that Buckley represented to
Weeks that the Johnson ,;,{asunij1cl1mbered. It is quiteimprqbable,
too, that after holding the matter under advisement for several,IllqUths
he should have bought the vessel, knqwing there was a claim against
,her, without inquiring who owned it, or its amount. " ' '.

Buckley's testimony is open to grave suspicion, as he induced. the
person who held the legal title to give a bill of sale, in,which there
was an absolute and unqualified covenant to paya,U de.mandsagainst
the vessel. This is a direct contradiction of his assertion that 'he
agreed to pay such demands only' in case the Vosberg pr9ved,~Q be
as good as represented. He also ,expressly admits that, by t4~ terms
of the sale, the vessels were exchanged even a~d.clear of incum
brances. It is not denied that Weeks carried out his part ()~ the. bar
gain by procuring the release of the Malta from the IAortg!loge run
ning to Vosberg and Baker, who cOl1sented to accept,and. actually
received, from Weeks security upon the Jo4n~on .for the debt Jrgm
which the Malta was released; and tl~at.Weeks, paid thEl.:mor.tga,ge
before .the filing of this libel. I think the p.ro,babilitie~.of ;t~e.Qa,se
outweigh the testimony of libelant's proctor as to Weeks' admi~~ion~
.to him. ,While there is. nothing to.criticisE( in his credibility ;a~ a
witness, he m.ayhave misa..pprehended the drift of Weeks'.;stat~~eljlh

As was said by Judge BETTS iJ) Sunday v. Gordon, BlaAcb.f:~~:Ej:i

569-5761 too much reliance should not .be placed upop.the. 'iel;si,on.of
conversations given by a witness' wl;lois seeking .throughn~hemt\;l~

means of-maintaining au action inJ/:l,voF ()f 4i,s;etll;pl()y~r .., .ij:ow.~ver

hones,t.or commendable h.isn:l.otivemightlllwe be~n, ~ witn~ss FJO.8\q'1
J!loyed wouldbe;exceedingly: Iloptt9reme~~rs~ate,me.-nt~ f~y'l)riJ}.&H~t1
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wishes of his employer, and to forget or not listen to explanations
and qualifications made at the time. While there is no impropriety
in an attorney taking the stand to make parol proof of uncontested
facts, such as the signature to an instrument, or the indentification
of a public record, the practice of making a case for his client in the
character of a witness is not usually favored by the courts, although
there is now little question of his competency to testify. Weeks,
Attys. §§ 124, 125; Whart. Ev. § 420; Potter v. Inhab. of Ware,
Cush. 519-524; Follansbee v. Walker, 72 Po., 230.

The question of laches on the part of the libelants is less difficult
of solution. It may be conceded that they were under no obligations
to take proceedings during the season of 1880. The sale was made
early in the spring of 1881, and the testimony shows conclusively
that they were informed of it very soon after it took place. They
made no effort, however, to collect of the vessel until December, 188~,

when the claim was forwarded to their proctor here for collection, and
the vessel was seized a few days thel'eafter. Their excuse for this de
lay is that the vessel left Lake Michigan shortly after the repairs were
made, and continued upon the lower lakes, out of the reach of process
of the district court of Northern Illinois, during all this time. This
defense raises the question whether the duty of a creditor to use due
diligence in the enforcement of a lien, as against a bonafide purchaser,
is discharged by taking out process in the district court where the
claim accrued, and awaiting the return of the vessel to that district
for her seizure. Courts have held in general terms that, as against
innocent third parties, the lien will be presumed to have been waived
if the creditor has not availed himself of a fair opportunity to enforce
it; and in some cases it has apparently been assumed, but I believe
never decided, that the creditor need do no more than wait for the
return of the vessel to his own port, or take ont process in his own
district, and put it into the hands of the marshal.

In The Emma L. Coyne, 11 Uhi. Leg. N. 98, I had occasion to hold
that, under the peculiar circumstances of that case, where the lien
holder and the owner of the vessel were both residents of the same
district, there was no obligation on the part of the former to pursue
the vessel into another district to prevent his claim from becoming
stale. No opinion, however, was intimated as to the necessity of
doing this in case the vessel were sold to an owner living in another
state.

In The D. M. French, 1 Low. 43, 45, the learned judge for the dis
trict of Massachusetts intimated that, with the modes of communica
tion now within reach of everyone, lienholders might be required to
follow a vessel into another state, at the risk of losing their privilege,
though he was not called upon to decide the question.

Where a vessel leaves a port of repair upon a long voyage, and
does not return, and, in the mean-time, it is impossible, or very diffi
cult, to ascertain her whereabouts, there is certainly reason for saying
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that a creditor would not be chargeable with laches, as against inno
cent parties, even by the lapse of several years, if he had reasonable
expectation of her return. But I find it quite impossible to say hat,
as a universal rule, the creditor may wait until her return to the port
of repair, even though that be her home port, or a port which she has
been in the habit of frequenting, without losing the benefit of his lien.
A rule of this kind would be particularly inequitable upon the lakes,
where the arrival and departure of vessels at all lake ports, from
Chicago to Ogdensburgh, are noticed in the principal daily papers, and
for four months in the year the entire shipping of the lakes is laid
up by the ice to await the opening of navigation. I think that a rea
sonable opportunity to enforce a lien is given, within the meaning of
the law, whenever the creditor is able, by the exercise of reasonable
diligence, to ascertain the whereabouts of the debtor vessel. Each
case must be governed largely by its own circumstances.

In the case under consideration, libelants were not only informed
of the sale very soon after it took place, but of the removal of the
vessel to the lower lakes, and were notified by Buckley in the spring
of 1882, that he should pay nothing more upon the bill, as the Malta
was not as represented, and that they must look to the Johnson for
the residue. They took no steps, however, even to notify the pur
chasers of the claim, until December of that year, when it was for
warded to Detroit for collection and the vessel seized within 10 days
thereafter. There is nothing in tRe testimony to show that the ves
sel might not have been arrested during the season of 1881, or at
least in the winter of 1881-82. It is true that no damage was occa
sioned to the present owner by the libelants' delay after the sale took
place, but this objection was disposed of in the case of The Theo
dore Perry, 8 Cent. Law J. 191, and it is unnecessary to repeat what
was said upon the subject upon that occasion.

Under the circumstances of this case, it seems to m~ entirely clear
that the libelants were guilty of laches, and that the libel must be dis-
missed. .

THE JOSEPH W. GOULD.

(DiBtrict (Jourt, W. D. PennsyZfJania. February 4, 1884.)

1. ()OLLISION-NEGLIGENCE-EvIDENCE.
In a case of collision the libelant must show the alleged negligence by a fair

preponderance of the evidence.
2. SAME-RUNNING ON OHIO RIVER.

Running on the Ohio river in a fog is not negligence per u.
,. SAME-MUTUAL FAULT-ApPORTIONMENT Oll'iDAMAGES.

Boats so running should observe great care and caution; but, this being done,
the court will not apportion the damages in case of a collision upon the p;round
that the colliding boats were both in fault in running in a fog. Having vol
untarily encountered the hazard of the navigation the lOBS must lie where it
falls in the absence of proof of negligence.

v.19,no.10-50
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In Admiralty.
Morton Hunter, for libelants.
D. T. Watson and F. F. Sneathen, for respondents.
ACHESON, J. This a suit by the owners of the steam·propellor

Stella McCloskey against the steam tow-boat Joseph W. Gould, to
recover damages sustained by the first'named vessel in a collision on
the morning of February 2, 1881. At the time of the occurrence
both boats were proceeding on short trips down the Ohio river. They
left the Pittsburgh wharf at nearly the same time, between 9 and 10
o'clock A. M., the McCloskey turning out first and being somewhat in
advance of the Gould. When the latter was at the Point bridge the
former was at Painter's mill, or a little above. Painter's mill is
about 460 yards, and the place of collision is some 840 yards, below
the bridge. When the boa-ts started out there was a "frost fog" upon
the surface of the river above the bridge, rising a few feet only above
the water, and not interfering with navigation. , But at or about
Painter's mill the boats encountered a dense fog which came out of
Saw·Mill run, and it was while they were in this "fog.bank," as the
witnesses term it, and hidden from each other, that the collision oc-
cured. '

The boats were proceeding to points on opposite sides of the river.
The destination of the Stella McCloskey was Manchester, on the north
side, and therefore it was necessary for her to cross the river, following
the channel, which here runs in a quartering direction from the south
towards the north shore. She was in the act of crossing when the Gould
ran against her starboard side, about one-third forward of her stern.
The effect of the collision was to upset the Stella McCloskey or overturn,
her,on her larboard side. Her pilot says she was "shoved over. ,i

She sank almost instantly. The saddest thing connected with the
disaster was the drowning of her fireman, William Salt. The pilot
and engineer, the only other persons upon her, were thrown or jumped
into the river, and were pickecl up by the Gould. So sudden was the
mishap that the pilot of the Stella McCloskey did not see the Gould
until he was in the water, and the first notice her engineer had of the
impending calamity was when hesaw "the cabin break, and the nosing
of a boat at the glass sky.light just where the cabin broke in." The
pilot of the Gould testifies that when he discovered the Stella Mc
Closkey she was not further away than 35 to 40 feet. He states that
he instantl'y rang his backing bell, and the proof is that the order to
back was promptly obeyed. Indeed, the engineer of the Stella Mc
Closkey, speaking, as I understand him, of what he observed imme
diately after the collision, sa,ys: "When I came out of the cabin or
engine room I suppose the Gould was about 25 or 30 feet away from
us and abreast of us. She "wd been backing, and her wheel was just
stopping." Later on that day the s'unken boat WaS raised by crane·
boats, the Gould staying by and assisting... The injuries-to the Stella
McCloskey, as the direot result of the collision, were found to be these,
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viz: About three feet of her nosing, which was two or two and a half
inches thick, was torn off the guard, but· the latter was not broken;
a.nd there was a break at the corner of the cabin, a foot below the
roof, eight or ten inches wide, which, a witness states, "appeared to
have been made by a. sliding lick from the guard of another boat."
'rhe evidence does not disclose the dimensions of either vessel, but it
appears that the Stella McCloskey was of considerably lighter burden
than the other, and was much the smaller boat. She was originally
built for a "pleasure boat," but had been chn.nged into a regular
passenger boat.

The seventh rule, for the government of pilots on the western
rivers, provides that "when a steamer is running in a fog or thick
weather, it shall be the duty of the pilot to sound his steam-whistle
at intervals not exceeding one minute." Each of the pilots testifies
that he obeyed this rule, and each is corroborated, to some extent,
by other witnesses. The testimony, corroborative of the pilot of the
Gould, is especially strong, and, in part, comes from witnesses who
were on shore. True;the witnesses who were on the respective boats
say they did not hear any whistle but their own. The explanation
of this, however, may possibly be that the pilot-houses and engine
rooms were closed, the day being extremely cold, and that the
whistles of the two boats were nearly simultaneous.

In respect to the speed of the Gould, the testimony of her pilot is
that she proceeded under a slow bell, and with great .caution. To the
same effect testifies the engineer; and of this there is some other di
rect corroborative testimony. Moreover, the circumstantial evidence
that the Gould was so running is very strong. The. wounds which
the Stella McCloskey received indicate that the Gould had little head
way. And then, again, the witnesses on hoph sides all say that when
the boats come together they felt no jar, and heard no crash to de
note a collision. There is no direct evidence in the case that the
Gould was running at an improper rate of speed. Mr. Neeld, indeed,
testifies that a boat leaving the Point bridge at the same time an·
other leaves Painter's mill, and overtaking the latter boat at the place
of this collision, would have to run twice as fast; and the pilot of the
Gould states that she ran 2,950 feet while the Stella McCloskey ran
1,650 feet; but this does not necessarily imply undue speed on the
part of the Gould, and much less would it jnstifysuch conclusion in
the face of the positive testimony 'to the contrary. .

In a case of collision the libelant must show the alleged negligence
by a fair preponderance of the evidence; otherwise the libel will be
dismissed. Butterfield v. Boyd, 4 Blatchf. 356; The Albert Mason, 2
FED. REP. 821; The Edwin H. Webster, 18 FED.-REP.. 724. Apply
ing this rule here, there must be a decree dismissing the libel unless,
indeed, the Gould is to be adjudged guilty of negligence in running at
all in tbe.fog.But a charge of oulpability in that regard 'Would coma
with an ill~~~~e" from the t::lt~l1~ MoOlosk,ey" fo~ ~pe led ,the .way into
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the obscurity of the fog, and certainly was equally blameworthy with
the Gould, if either herein were censurable. But running in a fog
is not negligence per se. The above-quoted rule, prescribed for the
government of pilots, regulates such running, and, by implication,
sanctions it. True, great care and caution should be observed under
such circumstances; but, this being done, the court, in case of a col
lision, will not apportion the damages upon the ground that the col
liding boats were both in fault in running in a fog. The Sylph, 4
Blatchf. 24. Having voluntarily encountered the hazard of the nav
igation, the loss must lie where it falls, in the absence of proof of neg
ligence. ld.

Let a. decree be drawn dismissing the libel, with costs.

THE ALIOIA. A. WASHBURN, etc.

THE B. K. WASHBURN, etc.

(Di8trict Court,8. D. New York. ....'ebruBry 21,1884.)

1. COLLISION-STEAM-TUG WITH Tow-ROUNDING BEND.
A steam-tug with a tow, in going around a dangerous bend, where the tide

sets strongly across the river, is not entitled, as a matter of right, to occupy the
full half of the river on the right-hand side.

2. SAME-DUTY OJ!' SCHOONER BECALMED.
A schooner rounding such a bend in the opposite direction, becalmed or nearly

so, is bound to make use of the customary means of oars, or a small boat ahead,
to keep some steerage way in order to avoid collision With other vessels.

3. SAME-CASE STATED.
Where the steam-tug W., with a tow on a hawser, was proceeding northward

around West Point in the Hudson river, and met several sailing vessels be
calmed, floating down with the tide, a short distance apart, and the W., having
overtaken another tow a little below West Point, passed it on the left instead
of the right, liS she might have done, thereby going round the bend nearly in
the middle of the river, when there was abundant room to go to the eastward;
and the schooner H., nearly becalmed, drifted down around the bend with the
tide, which there set strongly to the eastward across the river, carrying the H.
against the W.'s tow, and the schooner used no oars or small boat, as she might
have. done, to give her some headway and aid in avoiding the tow: held, that
both were in fauIt,-the tug for proceeding unnecessarily towards the middle of
the river, knowing the strong set of the tide, and the danger to sailing vessels
becalmed; and the schooner, for not.using customary means to aid in avoiding
the collision.

Collision.
Benedict, Taft If Benedict, for libelant.
p.Cantine, for respondent.
BROWN, J. On the night of March 81, 1880, the libelant's schooner

Maria E. Hearn, of about 130 tons burden, with a cargo of 27,000
bricks, came into collision with an ice.barge in tow of the A. A. Wash
burn, on the Hudson river, off the West Point light, and shortly after



~HE ALICIA A. WASHBURN. 789

capsized and sank. The night was cloudy and dark, but not thick;
the wind light, from the north-east; the tide about half ebb, and
strong. The Washburn, a powerful steam.tug, was coming up the
river, making against the tide about six miles per hour by land,
having two ice barges in to'" upon a hawser about 450 feet long.
When a little way below the West Point light she overtook the steam
tug McDonald, with a large and heavy tow upon a hawser about 500
feet long, making by land about three miles per hour. The Wash.
burn, with her tow, passed on the west side of the McDonald, between
Boat-house Point and West Point. The ice-barge on the Washburn's
starboard side, in passing, rubbed along against the fenders on the
port side of the McDonald, being set against her, doubtless, by the
ebb tide, which, in passing around and below West Point, sweeps.
strongly to the eastward. While tlie Washburn and her tow were
thus passing the McDonald and her tow, three schooners and a sloop
were observed coming down the bend, between Magazine Point and
West Point, in the following order: the Dubois, the Hearn, the Voor
hees, and the sloop, estimated to be respectively from 400 to 500 feet
apart, and nearly in line. About the same time the Albany night
boat, the St. John, or the Drew, came down past Magazine Point, and
sounded two whistles, to which the Washburn at once replied with
two. All the sailing vessels had ,their sails set. Tl}.e witnesses from
them testify that they had not wind enough, between Magazine Point
and West Point, to give them steerage way; that they drifted down
with the tide, and got wind again after passing West Point. The
Dubois passed on the west side of the Washburn and her tow, using
an oar at the bows to keep the schooner's head to the westward, but
passing so near that they apprehended collision. The witnesses from
the Dubois testified that when she passed the tow of the Waahburn
that tow was about 75 feet distant to the eastward, and that the
McDonald was then abreast of the Washburn's tow. The pilot of the
McDonllld testifies that when this tow was abreast of him· he was
about due east from the light, and that the collision between the
Hearn and the tow was when the latter had gone about 200 feet
ahead of him. This fixes very approximately the place of collision,
except as respects the distance from the shore, and shows. that the
Washburn, which was some 450 feet ahead of the place of collision,
must have been headed well round towards the westward in the bend.
The witnesses from the Hearn testify that they cattle past Magazine
Point nearly in the middle of the river; that they drifted with the set
of the tide to within 200 feet of the West Point shore; and that, as
they approached the Washburn and her tow, they put their boom to
port, and struck the tow of the Washburn when not over 200 feet
from the west shore. The main sheet of the Hearn got oaught in the
samson's-post of the barge, which held her fast for asbort time'; but,
being soon released, the schooner drifted downward and to theea~t

ward, upon and across the port hawser oOhe McDonald's tow, and



'190 . FEDERAL. REPORTER.

there :filled, capsized, and sank. The Voorhees also passed on the west
side of the Washburn, being headed in towards the westward, by
means of an oar. Her witnesses testify that she narrowly escaped
collision with the Washburn's tow, though going within about 30
feet of the rocks on the western shore.' The sloop passed to the east
of the Washburn and of the McDonald; and the St. John, or Drew,
having checked her speed, passed on the east sid'3 of all the other
boats, the sloop going between the steamer and the McDonald at an
estimated distance of about 100 feet from each.

The case has been elaborately considered by counsel on both sides.
For ~he claimants it is urged that no liability exists on their part; be
cause, as they claim, the evidence shows that they were not on the
.westerly half of the river; and that the collision could have been
avoided had the Hearn used an oar, or a small boat rowing ahead, as
they allege is customary with sailing vessels becalmed., Very little
reliance is to be placed upon the extremely different estimates of the
distances of the various boats from shore. Untrustworthy as such
estimates at night always are, they are especially so in this case,
when the night was so dark, and the testimony is given several years
after the occurrence. All that can be done in such cases is to en.
deavor to arrive at the most probable solution of the case from other
circumstances le~s liable to great ~istake.

Without discussing further the numerous points of difference in the
testimony, the following facts seem to me sustained by the evidence
and the probabilities of the case: (1) That the McDonald was going
up not far from the middle of the river. (2) That there was room
for the Washburn to pass her on the east side had she wished to do
so. This I consider to be clearly established by the subsequent pas
sage of,the sloop and of the St. John to the eastward. (3) That the
Washburn's tow rubbed against the McDonald in passing on the west
side of the latter; and that her port boat was consequently not over
100 feet to the west of the McDonald. (4) That the collision be
tween the Hearn and the Washburn's tow was some 200 feet ahead
and somewhat to the westward of the McDonald, as is shown by the
fact that the Hearn, after the collision, drifted with the easterly set
of the tide down and across the McDonald's port hawser. (5) That
there was not sufficient wind between Magazine Point and West Point
to give steerage way to the sailing vessels; and that in such circum.
stances it was customary for sailing vessels to make use of an oar at
the bOWS, or of a row-boat in front, in order to keep steerage·wayand
to guide their course.

The easterly set of the ebb·tide in coming around West Point; the
liability to meet sailing vessels coming from above, as well as their
liability to be becalmed between Magazine and West Points;· and the
risk of meeting tows coming up,-are familiar facts, presumably known
to all the parties. The especial danger arising from these circum
stances in going around West Point bend, where vessels could not be
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seen to each other more than a mile distant, imposed upon both pu
ties alike the obligation of acting with a prudence and caution com
mensurate with the known danger. The captain of the McDonald
testified that between Boat-house Point and West Point "was no place
for one tow to pass another," on account of the dangers incident to the
place., This case, I think, proves that he is right. "I have no doubt
that the cause of the collision was the Hearn's drifting with the tide
against the tow of the Washburn in going around the bend. A
steamer, in going around such a bend, where a sailing vessel is likely
to be becalmed, and where the tide has so strong a set across the river,
is bound to keep well out of the way, when there is nothing to prevent
her doing so, and thus give plenty of room for becalmed and drifting
vessels to pass, without danger of collision. There is no rule which
allows to a steamer, in such a situation, the full half of the river; nor
is it any sufficient defense that she was not on tp.e westerly side,
where, from the peculiar set of the tide, the westerly half of the river
is not sufficient for sailing vessels, becalmed and drifting, to pass
around such a bend with safety. I am satisfied, therefore, that the
Washburn should be held in fault because she did not go nearer to
the easterly shore of the river, where there was abundant room for
her to go. The McDonald herself was further to the westward than
was necessary; and tows overtaking each other in that vicinity, un
less they are sailing to the extreme right of the river, should forbear
attempting to pass each other until they have gone beyond the points
of danger.

The Hearn, however, cannot be held blameless. There was no rea
son why she should not have used oars at her bows, so as to give her
some headway, or change her heading, as the other schooners did;
or else have made use of a row-boat, as was proved to be frequently
done by other vessels for the same' purposes; no reason, I say, ex
cept, possibly, the fact that she was tardy in discovering the approach
of the tug and tow, and her own danger. The evidence is very strong
to the effect that herc~ptain did not see the Washburn at all until
within 150 feet of her. He states this twice explicitly; although the
lookout says that he gave him notice of it at a much greater distance.
If the captain is right, his knowledge of the Washburn's approach
was, doubtless, too late to enable him to accomplish much by ()ars or
a row-boat. But that would only convict him of another'fault, viz.,
thdof not keeping lit properlookout; and upon his own t~stimony I
strongly snspect that that was the fact. Considering the known
dangeio from tugs that might be coming up around that bend, ,while
he was 'nearly becalmed, there isno'excme for his not keeping.~ sharp
lookout, or not being fully prepared for the instant use· of oars or a
boat, if any danger sll'ould be descried; and either of these.might
have been used effectively if the Washburn was seen at the dis~ance

.stated' by the lookout. From the fact that all the vessels ml;ltde use
of lit change in the position of their sails, eyidently for the pU~p()S9 .of
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making some change in their courses, and particularly from the tes.
timony of the captain of the sloop in this regard, I think there is
80me doubt whether the sailing vessels in the reach between Maga
zine and West Points were in fact totally becalmed, and whether they
did not have at least some little headway, though it was doubtless
slight. The evidence, I think, indicates that the captain of the Hearn
was tardy in the change of his boom. In the various particulars
above stated it seems to me that he did not act with the watchfulness,
alertness, and prudence which the situation reasonably demanded of
him, and which, if observed, might have enabled him to avoid the
collision; and that the Hearn must, therefore, be held in fault.

As I must find the collision tc have arisen, therefore, through fault
on the part of both vessels, the damages must be divided, and an or·
del' of reference may be taken to compute the amount.

THE ELLA B.

THE RUSSELL SAGE.

(Di8trict Cqurt. N. D. New Yqrk. March, 1884.)

1. NEGLIGENCE-SUDDEN EMERGENCY.
One who. in the confusion of a sudden emergency caused by another's fault,

fails to adopt the most prudent measures of safety. is not chargeable with neg
ligence on that account.

2. SAME-COLLISION OF VESSELS.
Accordingly, where a tug-boat was coming down the stream with a canal

boat in tow, and a steam-propeller, whose officers might easily have seen the
tug, suddenly and without warning swung out into the stream, thus rendering
a collision imminent, and the master of the tug endeavored to pass by in order
to escape the danger, held. that even though some other course might have
been in fact more prudent, the owner of the tug was not answerable for any
part of the damaJre sustained by the canal-boat "(hen struck by the propeller.

In Admiralty.
Benjamin H. Williams, for libelants.
Joseph V. Seaver, for the Ella B.
Josiah Oook, for the Russell Sage.
COXE, J. On the morning of June 1~, 1883, the steam-propeller

Russell Sage was lying in the Buffalo river at a dock on the north
side near the foot of Washington street, her bow being headed up
stream. She is 233 feet in length, 33 feet beam, and has a carry
ing capacity of 1,500 tons. Directly in front of her was a small,
low scow, used in pile-driving, from 15 to 20 feet in width. With
this exception there was nothing to intercept the view for a thousand
ieet and more up the river, and as the scow was only half the width
of the propeller the view from the starboard bow of the latter was abo
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solutely unobstructed. Diagonally opposite the Sage, and between
200 and 300 feet further up the stream, three boats, aggregating 63
feet in width, were lying abreast at French.'s dock. In these circum
stances the Ella. B., a small tug, 35 feet in length and 10 8.10 feet
beam, having the canal·boat Henry L. Schutt in tow, started from a
slip on the north side of the river, about a thousand feet above the
point where the Sage was lying, and proceeded down the river, keep
ing very near the center. When the tug was 100 or 150 feet from
the propeller the latter cast off her head lines and swung her bow
into the stream. The tug put her wheel to starboard and opened
her throttle-valve hoping to pass in safety. In this she was unsuc
cessful, for the propeller's stem struck the starboard bow of the canal
boat causing the damage for which this action is brought. The river
t the point where the collision occurred is 221 feet wide. The wit.
esses, with great unanimity, agree that at the time of the accident

the tug and tow were about in the center of the river, rather nearer
the south than the north side. It follows, therefore, that the propel
ler in order to have reached the canal·boat must have swung out no
feet or more. The proof shows no fault on the part of the canal
boat. Indeed, it was virtually conceded on the argument that the
libelants are entitled to recover, but each of the libeled vessels con·
tended that the accident occurred solely by reason of the negligence
of the other. The controversy is, then, between the Russell Sage and
the Ella B., and the court is called upon to decide, if it is found that
the accident was not the result of their joint negligence, which of the
two was responsible therefor.

There can be no doubt as to the negligence of the Russell Sage.
There was no difficulty in seeing the tug the mO:ql.ent she entered
the river. The Sage knew, or ought to have known, that the tug, not
a powerful one, was coming down the river with a loaded canal.boat,
and yet, when they were in close proximity, she swung out so that
her stem was nearly, if not quite, in the center of the stream. Had
she waited a few moments the tug and tow would have passed by and
all danger of collision would have been averted. She had no look
out, and the great weight of testimony is to the effect that she gave
no signal. In any view it was unnecessary to swing out so far. Her
object was to proceed further up the river, and had she adopted the
usual course there would have been ample room between her bow
and the center of the stream for the tug and tow to pass in safety.
Without apparently taking any precaution to guard against danger,
with an utter recklessness as to consequences, the Sage suddenly and
unexpectedly let go her head·lines and swung herself half way acrOSE
a narrow channel directly in the track of an approaching vessel. All
this was negligence for which she must be held responsible.

Regarding the Ella B. there is more doubt. The impression enter
tained at the trial was that her conduct contributed to the accident,
but upon a more deliberate and careful examination a different cop-
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elusion is reached. In determining this question the previous habits
of her master should not be considered, in the absence of proof con·
necting them with the collision or with some dereliction of duty on
that occasion. The tug was passing down the river ina careful and
prudent manner. No fault as to her rate of speed, her position in
the center of the river, or the management of the tow is suggested
until she was within about 150 feet from the propeller. She then
found herself confronted with sudden and imminent peril. Three
courses were open to ber; she could reverse, and by going along-side,
endeavor to stop the canal-boat; she could sheer off and attempt te,
haul the canal·boat to the south side of the stream, or sbe. could do
as she actually did, make an effort to pass. Each of these courses
was attended with danger. The tow-line was about 16 feet or there
abouts in length. In backing with 80 short a line it is not impossi
ble that the boat might have been forced into a position even more
hazardous than the OM she actually assumed. So, too, in sheer~

ing off, the canal·boat might have been so placed that she would
have been struck amid-ships or near the stern where the blow would
have been attended with far more serious results. The tug attempted
to go clear by turning towards the south and accelerating her speed.
In deoiding upon this oourse her master had a right to assume that
the Sage would swing out only the usual distance, which is 40 or 50
feet. He could not foresee, and was not required to do so, that the
Sage would occupy half the channel in executing an ordiul1ry rnaneij"
ver. It is not necessary to decide that he took the wisest and safest
course, for the real.:lon that he had not time or opportunity to enter
into a nice calculation as to whioh of the dangers· whioh confronted
him was the least to be apprehended. He was placed in a position
of extreme peril by the sudden I1nd extraordinary action of the Sage.
If, in such an exigency, attended as it must have been with excite·
ment and apprehension, he failed to give the most judioious orders
or take the wisest oourse, the fl1ilure cannot be imputed to him, but
to the vessel which placed him in this hazardous predioament. The
conclusion, therefore, reached is that the Sage is solely responsible
for the aocident.

There should be a decree for the libelants, with costs, and a refer
ence to a oommissioner to ascertain and report the amount of the
damage sustained. As against the Ella B. the libel must be dis
missed•. but without (losts.
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THE COL. ADAMS, etc.

(District Oourt, 8. D. New York. March 22,1884.)

'495

1. RALVAGE-VEBSEL AND CARGO.
Where a vessel and cargo, owned b' different owners, are libeled for the re

covery of salvage, and the different owners file separate answers, claims, and
bonds and one of them claims an apportionment of the salvage, and a sum in
gross is agreed upon between the parties, it is the duty of the court to appor
tion the amount awarded upon the interests of the different owners; it w0uld
be error to award a gross sum which might be collectecl wholly out of the prop
erty of either.

"2, 8AME-ApPORTIONM~;NT.
Where in such a cause all the is::l1es are referred to a commissioner to hear

and determine, held, such apportionment is a part of the issues referred; and
the commisSIOner's report having been filed without apportionment, it was sent
back on exceptions that such apportionment might be made upon the eVldence
of the respective values of the vessel and cargo.

.3. SAME-AVERAGE BOND. "
If, as alleged, an average bond has been entered into between the parties,

affecting the distribution of the salvage, the apportionment made in thiS ac
tion will be without prejudice to the covenants and obligations of the bond.

In Amiralty. "
Jas. K. Hill, Wing et Shoudy, for libelant.
Butler, Stillman et Hubbard and Wm. MlInderse, for cargo.
Owen et Gray, for The Col. Adams.
BROWN, J. The libel in this case was filed to recover salvage against

the vessel, freight, and cargo, all of which were attached. The ves
sel and cargo were owned by separate owners, who appeared sepa
rately, filed separate claims, and gave separate bonds for their respect
ive interests. The claimants of the cargo, in their answer, demanded
that, in the event of the libelant·s recovery, the amount of recovery
should be apportioned upon the cargo, vessel, and freight. By consent,
the action was referred to a commissioner "to hear and determine
the whole issue, subject to exceptions upon his report." At the close
of the libelant's proofs, the claimants of the cargo and the claimants
of the vessel and freight united in an offer of $8,000, which the libel
ants accepted, and which the commissioner reports as the whole sal·
vage allowed. The claimants of the cargo demanded of the com
missioner that he should apportion the amount properly chargeable
against the cargo; and to that end they gave evidence of the values
of the vessel, freight, and cargo. The claimants oithe vessel objected
to such apportionment, and the commissioner ruled it not within the
issue referred to him. The former, therefore, gave no evidence of
the relative values of vessel and cargo, and the report contains no
apportionment of the amount of salvage to be paid by either.

Upon the hearing of the exceptions, the claimant of the cargo states
that an average bond has been entered into between the owners of
the vessel and cargo, and that the apportionment should, therefore, be
left to be adjusted under that bond. The bond, however, was not
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put in evidence, and the claimant of the cargo insists that the re
port is defective for want of apportionment. In a suit for salvage,
where there are separate owners of the vessel and cargo libeled, who
'appear separately to defend their separate interests, the action is es
sentially for a several and separate demand against the property of
each owner. It would be error, therefore, in the court to treat these
separate interests as joint and consolidated, despite the separate an
swers and claims demanding the recognition of the separate rights of
each, or to render a decree for the whole salvage in such a form as to
make it collectible wholly from either. Under Buch several claims
and pleadings the court is bound to make the apportionment upon
the respective separate interests. This was long since clearly an
nounced by the supreme court in the. case of Stratton v. Jarvis, 8 Pet.
4, where STORY, J., says, (p. 11:) ,

"It is true that the salvage service was, in one sense, entire; hut it cer
tainly cannot be deemed entire for the purpose of founding a right against all
the claimants jointly, so as to make them all jointly responsible for the whole
salvage. On the contrary, each claimant is responsil.Jle only for the salvage
properly due and chargeable on the gross proceeds or sales of his own prop
erty, pro rata. It would otherwise follow that the property of one claimant
might be made chargeahle with the payment of the whole salvage, which
would be against the clearest principles of law on this subject."

The same question has a direct relation to the right of appeal of
the claimants to the supreme court, as dependent upon the amount
involved, since this right is to be determined according to the amount
chargeable against each severally. Stratton v. Jarvis, snpra; The
Connemara, 103 U. S. 754; Ex parte Baltimore If O. R. Co. 106 U. S.
5; S. C. 1 Sup. Ct. Rep. 35, and cases there cited. An apportion
ment in some form has been the ordinary practice in such cases, and
is clearly a substantial right, which it would be error to disregard.
The Minnie Miller, 6 Ben. 111; The Cyclone, 16 FED. REP. 486,489.
The apportionment of the salvage was, therefore, a'material part of
the issue referred to the commissioner; and as under his ruling the
owner of the vessel gave no evidence of value, the case must be seut
back that an apportionment may be made upon such proofs as the
parties may offer. If an average bond has been entered into be
tween the parties, any apportionment ordered by the court in this ac
tion would be without prejudice to the covenants and obligations of
such a bond, so far as the subject of salvage is covered by it. An
order may be entered in accordance herewith.
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THE CURTIS PARK.'

IDistrict Court, E. D. New York. February 19, 1884.}

COLLISION ON ERIE CANAL-RULE OF THE RoAD-BURDEN OF PROOF.
A loaded boat,the B., bound east on the Erie canal, towed bya cable-boat, met

a light boat,the C. P.,whileturning a bend where the cable-bQ.at must keep close
to the inside of the turn, which was the tow-path side. The C. P. passed the
cable-boat on the outside, and then, in accordance with the rule of the canal, at
tempted to regain the tow-path side bypassing between the cable-boat and the
B., over the tow-line of the cable-boat, lind in so doing was struck by tIlE; B.
In an action against the C. P. for the damage done the B.,hel4, that the C. P.,
having taken a course in accordance with the rule of the canal, and the n.
having done otherwise, the burden was on the B. to excuse her omission to
conform to the rule; and that, as the B. failed to do 80 upon the evidence,
her libel must be dismissed.

In Admiralty.
J. M. Mulchahey, ror lllJelam.
E. G. Davis, for claimant.
BENEDIOT, J. This is an action to recover for damages done to the

canal-boat E. M. Blazier in a collision with the canal-boat Curtis
Park, on the Erie canal, at Middleport bend. The Blazier was a
loaded boat, bound east, and being towed by a cable-boat, No.8. The
Curtis Park was a liaht boat, bound west. The Curtis Park met the
cable-boat and her tow just as the cable-boat waS turning the bend,
and when, owing to the position of the cable, the cable-boat must
necessarily keep close to the inside side of the turn, which was there
the tow-path side of the canal. Accordingly, the Curtis Park pasl:led
the cable·boat on the outside, or heel-path side. It waS then her
right, according to the rule of the canal, to regain the tow-path side
by passing between the cable-boat and the Blazier, thus going over
the tow-line of the cable-boat, the same being slackened for that
purpose. This course was taken by the Curtis Park; but before she
reached the tow-path she was struck by the Blazier. The collision
would not have occured had not the Blazier, instead of keeping to
wards the berme bank, hauled in towards the tow-path. Her excuse
for doing this is that she supposed the Curtis Park would go outside
of her, as she had gone outside of the cable.boat. The Curtis Park
having taken a course in accordance with the rule of the canal, and
the Blazier having done otherwise, the burden is upon the libelant to
excuse her omission to conform to the rule.

The assertion in behalf of the Blazier' is that the Curtis Park at
first hauled to'the berma bank, with the intention of passing on the
outside, thereby leading the Blazier to haul towards the tow-path side,
and afterwards abandoned this intention by direction of the master of
the Curtis Park, who came on deck as the boats were passing and
directed his steersman to take the tow-path when it was too late to do

JReported by R. D. & Wyllys Benedict, of the New York bar.
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80 without collision. The evidence has failed to satisfy me of the
truth of this assertion. There is very positive testimony from several
witnesses that the Curtis Park at no time took the berme bank, but
passed along the cable-boat close by; and the fact stated by the
libelant's witnesses to show that the Curtis Park would be likely to
take the berme bank, namely, that a strong wind was blowing off the
tow-path, rendering it impossible for alight boat to regain the tow
path in the manner attempted by~he Curtis Park, is contradicted by
th~ libel itself, where it is expressly stated that the wind was light.

Upon the evidence as it stands, I am unable to find that the libel
ant's boat has proved her excuse for being where she was when the
collision occurred, she then being inside of the middle of the canal,
instead of nearer to the berme bank, and accordingly· I must dismiss
the libel, with costs.

Tim DAUNTLESS.-

(Distriot Cowrt, E. D. New York. December 31,1883.)

PERMISSION TO EXTRAOT GUANO-RIGHTS 'fHEREBY ACQUIRED.
One J. obtained permission from the government of Brazil to extract a cargo

of guano or mineral phosphate from R. island, and sent out a vessel \.0 get it,
but the voyage was broken up. W., learning of this, went to the island with
his vessel and obtained the cargo by virtue of a subsequent permission obtained
by W. himself. J. :filed a libel against W.'e vessel and cargo, claiming as
owner to recover the cargo obtained by W. Held, that J.'s right of property
could only attach to what phosphate he might acquire possession of by extract
inlt it and loading it upon his vessel under the permit issued to him, and that,
in the absence of proof of false representations on W.'s part in obtail'ing his
permission that he was acting as J.'s agent, the libel must be dismissed.

In Admiralty.
Dan. Marvin, for libelant.
Goodrich, Deady et Platt, for claimant.
BENEDICT, J. It is conceded on the part of the libelant that there

can be no recovery in this action unless the libelant's ownership of
the cargo proceeded against has been proved. This has not been
done. It has been shown that the libelant, one Jewett, had obtained
from the government of Brazil permission to extract, for his own use,
from Rat island, a cargo of guano or mineral phosphate. He sent
out the brig Katie to obtain such cargo, but she was condemned in
Rio Grande do SuI, and her voyage broken up. At the time of the
condemnation of the Katie, Williams, the claimant in this action,
learned of the destination of the Katie and the object of her voyage,
f1'!ld, acting upon such information, proceeded to Rat island with his
vessel, the Dauntless, and there obtained the cargo now proceeded

1 Reported by R. D. & Wyllys Benedict, of the New York bar.
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against. But this cargo was not obtained by· virtue of the permit
that had been issued to the libelant, but by virtue of a subsequent
permission which Williams obtained for himself. By the permission
issued to the libelant, the libelant acquired no interest in any of the
phosphate on Rat island. His right of property could only attach to
what he might acquire possession of by extracting it and loading it
upon his vessel under the permit issued to him. I am, therefore, un
able to see any ground upon which to hold the libelant to be owner
of this cargo, which was not extracted by him and was never in his
possession. If this cargo had been obtained by Williams thl'ougha
false representation that in applying for the. permission that was
given .to him he was acting in behalf of the libelant, and he had been
allowed to take this cargo as the agent of the libelant, and not for
himself, his acts could have been adopted by the libelant, and in such
case it might not be open to Williams to deny the libelant's owner
ship of cargo so obtained. But no such case has been proved. The
most that can be said is tqat the circumstances proved are calculated
to cast suspicion upon the account given by Williams in regard to
his acts in obta:iningthi!l cargo. It is not enough, however, in a case
like this, to raise suspicion. The libelant's ownershipmust be proved.
That not having bel;ln done, the action must fail.. ,.

Let a decree be entered dismissing the libel, with costs.

See opinion on argument of exceptions to libel in same case. The Daunt
less, 7 FED. REP. 366.

THE J. W. DENNIS.

'(DilJtrict Oourt, N. D. New York. March 28,1884.)

RETAINING 011' VESSEL BY A. Smp.KEEPER.
A. vessel which has been detained hy a ship-keeper, pending a COIitroversy,

must be delivered up to her owner immediately upon the settlement of the suit.
The marshal will not be justified in employing a ship-keeper after the suit
has been settled, merely because a formal order of discontinuance has not been
oo~~ .,

In Admiralty.
This is a motion in the nature of an appeal from the taxation of

the marshal's bill of costs, by the clerk. The marshal employed a
ship-keeper at $,2.50 per day to take charge of the libeled vessel. The
clerk allowed the bill at $1.75 per day. Various affidavits were sub
mitted by the parties. Some to the. effect that the amount was'too .
high; others that it was a very reasonable charge for the work done.
It appears from the affidavits that the controversy between the parties
has been settled, though no formal order to that effect has been en
tered. It also appears that since the settlement and the taxation by



800 FEDERAL BEPOBTEa

the clerk as aforesaid the ship-keeper has retained possession of the
vessel and has demanded pay for. his services.

George N. Loveridge, for motion.
James A. Murray, opposed.
COXE, J. I have read with care all of the affidavits and papers

submitted in this case and have reached the conclusion that the bill
of costs and disbursements as taxed by the clerk, February 28, 1884,
cannot with propriety be reduced. As the stipulation limits the in
quiry to the items of that bill, I express no opinion upon the question
as to the right of the ship-keeper to compensation since that day.
There should be no delay, however, if the controversy is settled, in •
discontinuing the action and restoring the vessel to her pl'oper owner.

THE ONTONAGON.

(Dtstriet Oourt, N. D. New York. March,1884.)

CoSTs-LIBEL IN REM-SETTLEMENT.
The respondent in 8 suit for seamen's wage~ cannot II,vold the payment of

costs by settling with the libelant without the knowl~dge of his proctors.

Cook ~ Fitzgerald, for libelant.
Williams ~ Potter, for respondent.
COXE, J. This is a libeIfor seamen's wages. The simple question

is: can the respondent by a settlement with the libelant avoid the
payment of costs? I am clearly of the opinion that he cannot. The
libelant was compelled by the respondent's refusal to pay his wages
to commence this suit. Costs and disbursements were incurred, due
not only to the proctors, but to the marshal and clerk. By paying
the libelant the respondent admits that the claim against him was
a just one. Why should he not discharge all the debts which his
own conduct made it necessary to incur? To permit a party, by means
of what Judge BETTS sententiously terms "an out-door settlement,"
to avoid the payment of such obligations would be to encourage prac
tices which the court should be slow to sanction. Courts of admiralty
in actions of this character have' seldom failed in similar circum
stances to grant protection to the injured party. The Sarah Jane, 1
Blatchf. & H. 401, 422; The Victory, ld. 443; The Planet, 1 Spr.
11; Angell v. Bennett, ld. 85; CollillS v. Nickerson, Id.126; Gaines v.
Travis, 1 Abb. Adm. 301.

The libelant's proctors are entitled to recover their costs to be taxed
by the clerk.



PHELPS V. CANADA. CENT. B. CO.

PHELPS 'D. CANADA CENT. R. CO.

(Circuit Court, N. D. New York. April 3, 1882.)

SOl

IlJmovAL OF CAUllE-AMENDING COMPI.AINT.
Where, before the removal of a cause, the state court has restricted plaintiff

to his cause of action for breach of contract, on which an attachment has been
granted, and he has elected to consent to such order, and it is still in force
when the case is removed to the federal court, a motion by plaintiff in the cir
cuit court for leave to amend his complaint may be denied, no change in the
relative position or rights of the parties having been made.

Motion to Serve Amended Complaint.
Mullin et GrijJin, for plaintiff.
Edward O. James, for defendant.
WALLACE, J. Before this action was removed into this court the

state court had granted an order restricting the plaintiff from aver
ring in his complaint any cause of action against the defendant other
than for alleged breach of contract set forth in the affidavit upon
which the defendant's property was attached and its appearance
thereby compelled. Although the main point considered by the state
cOl!rt upon the motion which resulted in such order was the right of
the plaintiff to incorporate into his complaint a cause of action and
prayer for equitable" relief, the order made was both broad and ex
plicit in its terms, and confined the plaintiff to the cause of action
set forth in the affidavit for the attachment. The plaintiff elected to
consent to that order as a condition of retaining his attachment,
which would otherwise have been vacated. Whether the state court
would have thus adjudged if the plaintiff had complained upon a
cause of action at law only, it is not for this"court to determine. It
suffices that the order, as made, was in force when the action was
removed to this court. Undoubtedly, this court has power to modify
that order, but it would he unseemly, when nothing has occurred
since the removal to change the rights or position of the parties, to
disregard the adjudication of the state court made upon hearing and
deliberation and consented to by the plaintiff.

Although the plaintiff is entitled, by the Code of Procedure of the
state, to amend, as of course, within the time limited by the Code
after the defendant has answered, that right was waived, in so far as
the exercise of it would involve any departure from the terms of the
order, by the election signified upon the hearing which resulted in
the order.

The motion for leave to serve the amended complaint is denied.
v.19,no.1l-51



·,FEDERAL REPORTBR.

SIMPKINS v.· LAKE SH()RE & M. S. By.1

(Ui'l'cuit Court, $. D. New York. December 28, 1883.)

REMOVED CAUSE-JURISDICTION OF STATE COURT-DETERMINATION OF CONTROL
LING JUIUSDICTlONAL ISSUE NOT PROPEHLY HAD ON MOTION FOR SECURITY FOR
(JOSTS.

An action having. been begun in a state court, under a state statut.e giving
that court jurisdiction of such·actions when <brought against a foreign cor
pora.tion, provided the plaintiff be a resident ·of the iltate, the answer averred,
as an ohject.ion to the jurisdiction, that .,he plaintiff was not a resident of the
state. '1'he defendant having removed the action to this court, moved for se
curity for costs 011 aifidavits te1lding to show such non-residence of the plain
tift, which were met. by counter affidavits. Held, that the issue thus presented
was one of the issues of the cause presented by ,the pleadings and was control.
ling; for if the action would fail in thtl state court on account of the plaintiff's
1l0p.-residenGe, it would fail in. thiscourt; and that the determination of a ju
risdictional fact, which might involve a dismissal of tile nction, could not prop
erly be sought' by a motion on affidavits, but should be left to abide the trial o(
the issue presente~ by the answer•.

Motion.to Compel Secqrity for Coats.
C.Fer[JU/lOn, Jr., for plaintiff.
Burrill, Zabriskie cV Burrill, for defendant.
BENEDICT, J. This case comea be~ore the cour~ upon a motion on

the part of the defendant to compel security for costs, upon theground
that the plaintiff is a. non-resident: The action was commenced in
the supreme court of the state. The complaint filed in the state
cqurt ave~'red that the defendant is.a foreign corporation. By a atat~

ute, of the state, the supreme court of the state has jurisdiction of
actions like the present when brought against foreign corporations,
provided .the plaintiff be a resident of the state, not otherwise. The
answer filed in the state court averred, by way of objection to the
jurisdiction, that the plaintiff was not a resident of the state of New
York, but of England. Thereafter, the defendant removed the case
to this court, and now moves for security for costs upon affidavits tend
ing to show the plaintiff to be a non.resident of the state. Counter
affidavits are read in support of the plaintiff's averment that he ia a
resident. The issue thus raised is the s.ame raised by the defendant's
answer. It is one of the issues of the cause presented by the plead
ings while the cause was in the state court. This issue tendAred by
the defendant's answer is, moreover, controlling; for if the defendant
be a non-resident, as the answer asserts, the action would have failed
in the state court for want of jurisdiction, and must therefore fail
here, notwithstanding the plaintiff, if a non-resident, may also be an
alien, and the action, for that reason, one which this court is compe
tent to entertain. For it is the cause instituted in the state court
which is to be determined by this court, and the plaintiff's residence,
if fatal to the action in case it had remained in the state court, must

1 Reported by It D, & W,rllys Benedict, of the New York bar.
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be fatal here. The defendant, therefore, by the present motion, seeks
the determination of a jurisdictional fl1Ct, which determination, if in
accordance with the defendant's contention, would involve a dismissal.
of the action. Such a determination cannot, in my opinion, be pxop.
erly sought in this manner by It motion upon affidavits, but should be;
left to abide the result of the trial of the issue presented by the an-
swer. '

Motion denied.

MOORE and others v. NORTH RrvER CONSTRUOTION Co. and others.

Win-uit Court, N. D. NetIJ York. April 8, 1884,)

JunISDTCTION OF FEDERAL COURT8-~EPARATECONTROVERSY...
Where citizens of New York, who are creditors of a New Jersey corpora

tion, bring suit in the nature of a creditor's bill to reach real estate which they
allege was fraudulently and unlawfully conveyed to a New York corporation,
no relief hein~ demanded against. the New JerRey company, held, that there was
no separate controversy bel ween citizens of different states such as to give ju
risdiction to the United States courts.

On Motion to Remand.
Edward W. Paige and Alonzo P. Strong, for plaintiffs.
P. B. McLennan, Otto T. Bannard, and Albert B. Boardman, for

defendants.
COXE, J. The plaintiffs are citizens of New York. The defendant,

the North River Construction Company, is a New Jersey corporation.
The other two defendants are New York corporations. The plain
tiffs are creditors of the construction company. There being no
pleading before the conrt but the complaint, it must be the sole guide
in determining the character of the action.. The relief demanded is
that certain real estate alleged to' have been paid for by the construc
tion company, when insolvent, and conveyed direct to the railway
company in fraud of the plaintiffs' rights, he sold to satisfy their
claims. Also that an injunction issue restraining the defendants from
dispoaing of or incumbering the land. No judgment is asked against
the construction company.

Because the plaintiffs are not judgment creditors, it is argued that
there is a controversy between them and the construction company,
and that this court therefore has jurisdiction. In one sense, un
doubtedly, this is true, but is it such a controversy as is contemplated
by the statute? Is it, to use the language of the chief justice ir;:
Hyde v. Ruble, 104 U. S. 409, "a separate and distinct cause of ac
tion?" Does the complaint state two causes of action or one? No
separate judgment could be entered against the construction como.
pany. Should the trial court find on the main issue that there were
no purchases of land as alleged, the complaint would be dismissed as
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to all of the defendants without reference to what the proof might be
upon the question of indebtedness. Test it in another way. Sup.
pose on the trial the plaintiffs prove that they are creditors of the con
stl'Uction company and there stop. Would there be a judgment
against that company for the amount so proved or a general decree in
favor of all the defendants? It is thought that under the allegations
of this complaint the latter would be the inevitable result. In Barney
v. Latham, 103 U. S. 205, on the contrary, there were two entirely
distinct controversies in each of which judgment could be entered.
In the case at bar the perplexities which surround the question of
jurisdiction are enhanced by reason of the anomalous character of
the action, but it may be said with certainty that the goal which the
plaintiffs seek is the land in the possession of the West Shore com·
pany. In order to reach it they must establish a number of facts,
regarding which undoubtedly a controversy may arise between tb;em
and the construction company. For instance: they must prove that
the company was insolvent, that its money paid for the land, that
the transfer was collusively made, that they are creditors, etc. The
construction company is interested in disproving each of these prop
ositions: but are they not, if denied, issues to be tried rather than
separate and distinct causes of action? I am constrained to hold
that the motion should prevail on the ground that the action, if it
can be maintained at all, must proceed upon the theory that there is
no separate and distinct controversy which can be fully determined
between the plaintiffs and the construction company, within the
meaning of the second clause of the second section of the act of 1875.

The complaint has been considered solely with }'eference to the
question of jurisdiction. It is not intended that anything said upon
this question shall be considered as an intimation that a creditor who
has not established his claim by a judgment can maintain an action
of this character.

The motion to remand is granted.

NASHUA & L. R. CORP. and others v. BOSTON & L. R. CORP. and
others.

(O£reuit Court, D. Massachusetts. March 25,1884.)

1. CONSOLIDATED RAILROADS-STATUS IN DIFFERENT STATES.
Two corporations, charted under the laws of differeut states and afterwards

consolidated under the laws of both, are separate in so far that each state is
left the control over the charter it grants, and identical in so far that the cor
porations may represent each other in suits by or against either of them.

2:. SAME-EQUITy-POOLING AGENT.
The pooling agent, under a contract between railroad companies, is a trustee,

and as such is accountable in a court of equity for his acts.
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3. SAM:E-PAltTIES '1'0 SUITS.
The plaintiff· is entitled to join as defendants with the corporation all per

sons into whose hands they can trace the funds of tile jOlllt management.
5. SAME-CONTRACT-EsTOPPEL.

A pooling contract being once executed, one corporation is estopped from
denying the validity of its own act in making it, in defense of an action for
its infraction brought by the other. Btill less can the agents of the parties
set up such a defense.

In Equity.
F. A. Brooks, for plaintiffs.
S. A. B. Abbott, for defendants.
NELSON, J. The bill sets forth, in substance, that for the term of

20 yeats from and after October 1, 1858, the Nashua & Lowell Rail
road and the Boston & Lowell Railroad were operated jointly under
a pooling contract, by the terms of which both roads were to be placed
under the control and management of a joint agent to be appointed
by the directors of the two corporations, and the joint earnings and
expenses were to be shared in the proportion of 31 per cent. of the
whole to the plaintiff and 69 per cent. to the defendant corporation,
the division to be made on the first days of April and October in each
year; that the defendant Hosford was appointed and acted as the
joint agent under the contract from April, 1875, until the expiration
of the contract; that the defendant Bartlett, who was also the treas
urer of the defendant corporation, was appointed and acted as cashiet
of the joint funds; that Hosford, while agent, had, in violation of the
contract and without authority, paid over to the defendant corpora
tion from the joint earnings large sums of money, amounting, as al
leged, to $208,086, being 31 per cent. of the interest, reckoned at 7 .
per cent. a year, from 1872 to 1878, on the entire outlay of the de
fendant corporation in the erection of new passenger stations in Bos
ton and Winchester, in building the Mystic River Railroad, and in
purchasing certain shares of the Salem & Lowell and Lowell & Law
rence Railroads, (after deducting dividends on the shares,) the whole
of which expenditure was, by the terms of the contract, to be borne
solely by the defendant corporation; that Bartlett, at the termination
of the contract in 1878, had in his possession as cashier the sum of
$60,000 of the joint funds, 31 per cent. of which belonged under the
contract to the plaintiff; and that, acting under the direction of the
defendant corporation, he had refused to pay the plaintiff its share
thereof, but had either retained such share in his own hands, or had
paid it over to the defendant corporation. The prayer of the bill was
for an account.

The Boston & Lowell Railroad Corporation and Bartlett have de
murred to the bill, assigning various grounds of demurrer.

By the familiar rules governing courts of equity the plaintiff is
clearly entitled to equitable relief upon the case stated in the bill.
'fhe joint earnings of the roads constituted a trust fund in the hands
of the joint agent, to be held by. him as a trustee for the benefit of the
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two corporations, and to be applied by him in the manner specified
in the contract. A failure on his part to perform this duty rendered
him liable to account to the party aggrieved. If, through the mis
taken or wrongful act of the agent, the Boston & Lowell road has re
ceiveda larger share of the net earnings than belonged to it under
the contract, the plaintiff is at liberty to follow the fund into the
hands of the defendant corporation and compel its restitution. If,
as the defendants argue, the pooling contract was not within the cor
porate powers of the parties to it, that can afford no defense to the

, Boston & Lowell road, when called upon to restore to the plaintiff the
sums received in excess of its due share. As the contract has been
fully executed, and the defendant road has availed itself of all the
benefits to be derived from it, that corporation is now estopped to
deny its validity. Still less can the agents of the parties set up a de
fense of this character which is not open to their principals.

Bartlett is properly joined as a defendant. The plaintiff is entitled
to join as defendants with the defendant corporation all persons into
whose hands it can trace any part of the funds of the joint manage
ment.

It has already been decided in this case that the plaintiff, as a cor
poration chartered by the laws of New Hampshire, can maintain this
suit in this court against the defendants, who are citizens of Massa
chusetts, although the plaintiff is a part of a joint or consolidated
corporation under the laws of New Hampshire and Massachusetts.
8 FED. REP. 458. Corporations thus created are separate for the pur
poses of jurisdiction, and to enable each state to exercise control over
the charters which it grants and over the acts of the corporation within
its own limits. But the corporations are so far identical that they
represent each other in suits by or against either of them, and the
judgments or decrees will bind the whole corporation. Horne v. B08

ton cJ M. R. R. 18 FED. REP. 50. The Massachusetts corporation is
therefore not a necessary party to this bill.

The bill waives an answer under oath. By waiving the oath DO

discovery is sought, and it is not necessary to interrogate the defend
ants specially and particularly upon the statements of the bill. Equity
rules 40, 41.

The bill prays that the defendant corporation may answer by itH
president, J. G. Abbott. This must be regarded as mere surplusage,
and not as ground of demurrer. rrhe plaintiff is entitled to the answer
of the corporation, but has no right to requite that it shall answer b,Y
its president.

Demurrers overruled.
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UNITED STATES V. STOWE and others.
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(Di8trict (/(J'll/I't, D. Minne8ota. .February 23, 1884.)

1. DOUBIJE COMPENSATION-PROHIBITION ApPLICABLE ONLY' TO OFFICIALSERV
ICES.

Officers and agents of the government are not forbidden to receive extra com·
pensation for services rendered entirely apart from their official functions, but
only for services required of them within the scope of their employment.

2. PArMENT OF .FREIGHT-AGENT ENTI'rLED '1'0 H.EIMBURSEMENT.
The statutes do not forbid the payment of freight by an Indian agent when

supplies are delllanded at once by a sudden emergency, and an agent paying
such charges is enl.itled to reimbursement.

Action upon the bond of Lewis Stowe, late Indian agent at the
White Earth Reservation. Defendant Stowe, as such agent, and un
der the direction of the commissi0ner of Indian affairs, hired Warren,
the official interpreter at the agency, to l'endercertain services as a
day laborer in the government warehouse, and as a clerk in the
agent's office.. For such services he paid Warren $3·p6. This item
was disallowed by tbe accounting officers of the government in the
settlement of Stowe's account, under sections 1764, 1765,2074, 2076,
Rev: St. For the transportation, in 1876 and 1877, of certain .gov
ernment property from St. Paul to Detroit, Minnesota, for theuae of
the agency, (lefendant Stowe paid to the· Lake Superior & Missis
sippi Railroad Company $210.67, and to the Northern Pacific Rail
road Company $52.55, which expenditures were disallowed by the
accounting officers of the government, under paragraph 2, § 1, c. 133,
(18 St. at Large, 452,) also section 1, Supp. Rev. St. 171, (Richard
son's.) For the deficiency caused by these disallowances this action
is brought.

G. A. Congdon, Asst. U. S. Atty., for plaintiff.
Gordon E. Cole, for defendants.
NELSON, J. Stowe, the agent, was authorized by the commissioner

of Indian affairs to have the services performed for which he paid
Warren, the interpreter. .The law required the agent to execute this
order. Rev. St. §2058, p. 362. Warren was not forbidden to receive
compensation for doing the work. Sections 1764 and 1765, Rev. St.,
do not apply to this case, for the employment was not in the line of
his officin,l duty as interpreter, and had no connection with it. It is
only when extra and additional duties are imposed upon an officer as
a part of his duty, and he is bound to obey or perform them, that
such officer is not eutitled to and cannot receive extra pay, unless it
is fixed by law, and "the appropriation therefor explicitly states that
it is for such additional pay," etc.

2. In my opinion section 1, par, 2, Supp. Rev. St. p. 171, and sec
tion 5,act of 1864, granting land to the Lake Superior &Mississippi
Railroad Company, and section 11, charter Northern Pacific Railroad
Company, do not forbid the payment of freight by the defendant;, and
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it was admitted in the argument that a sudden and unforeseen emer
gency had arisen, requiring prompt action in the interest of human
ity. If so, an equitable credit, at least to the extent of the claim
made by the defendant, should be allowed, under the act of March 81,
1797. See U. S. v. Lowe, 1 Dill. 585.

Judgment is ordered for defendants.

A provision in an act of congress, prohibiting persons holding office under
the United States from receiving compensation for discharging the duties of
any other office, does not apply to services entirely unconnected with their
otlicial position. U. B. v. Brindle, 4 Sup. Ct. Hep. 180.-[ED.

ROSE v. STEPHENS & CONDIT TRANSP. (jo.

(Uircuit Court, S. D. New York. April 8,1882.)

NEW TRIAL-DAMAGES-PERBONAL INJURy-NEWLy-DIBCOVERED EvIDENCE.
In an action to recover damages for a personal injury a motion by defendant

for a new trial because of neWly-discovered evidence as to the extent of plain
tiff's injuries will not be granted where it does not appear that defendant, be
fore the trial, made any investigation as to the character of the injuries received.

Motion for New Trial.
Chauncey Shaffer, for plaintiff.
Thomas E. Stillman, for defendants.
WALLACE, J. The motion for a new trial upon the ground of newly.

discovered evidence should not be granted, because the defendant
has failed to show that by the exercise of reasonable diligence the
evidence newly discovered could not have been obtained and used
upon the trial. The evidence relates to the extent of the injuries re·
ceived by the plaintiff through the negligence of the defendant. The
plaintiff alleged in his complaint that he had sustained severe inju
ries, and claimed $5,000 damages. It does not appear that prior to
the trial the defendant made any investigation to ascertain the char
acter or extent of these injuries. Its officers seem to have contented
themselves, in their preparation for a defense of the action, with ac
cepting the plaintiff's case as it might appear upon the trial, so far
as this issue is concerned. If it had been shown, upon this motion,
that an effort had been unsuccessfully made upon their part, by in
quiry of such persons as would be likely to have knowledge .of the
facts, to ascertain the character of the plaintiff's injuries, a very dif
ferent case would be presented, and one which might appeal with
some force to the favorable consideration of the court. To grant the
motion upon such a case as is made would encourage supineness on
the part of defendants. The precedent would encourage defendants
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to ignore proper preparation npon one material issue, in order to
obtain the chances of a second trial in case of failure upon the other
issues.

The motion is denied.

In re Account of ALLEN, Chief Supervisor of Elections, etc.!

(Di8trict (Jourt, E. D. New York. November 12,1883.)

ACCOUNTS OF SUPERVISOR OF ELECTIONS-AcT OF FEBRUARY 22, 1875, (18 ST. AT
LARGE, 333,)-U. S. REV. ST. § 2031-CERTIFICATE OF JUDGE UNDER § 846.

The effect of Rev. St. § 2031, is not such as to bring the accounts of a chief su
pervisor of elections within the scope of the act of February 22, 1875, (18 St. at
Large, 333,) providing for the passing of acconnts of clerks, marshals, district
attorneys, and United States commissioners in open court.

Account of Supervisor of Elections.
Frank W. Angel, Asst. U. S. Atty., for the United States.
John .1. Allen, for himself.
BENEDICT, J. The account of John J. Allen, the chief supervisor

of elections in this district, was presented to the district judge of the
district, andwas certified by him pursuan t to section 2031 of the Revised
Statutes in the manner heretofore adopted with reference to other
similar accounts. The same account is now submitted to the district
court by the district attorney, for the purpose of having the account
passed on in open court, in the manner provided for the accounts of
clerks, marshals, district attorneys, and United States commissioners
by the act of February 22, 1875, § I, (18 St. at Large, 333.) This ac
tion on the part of the district attorney has raised, among others, the
question whether the effect of section 2031 is to bring the accounts
of a chief supervisor of election within the scope of the subsequent
act of February 22, 1875, which act is, by its terms, limited to the
accounts of clerks, marshals, district attorneys, and United States
commissioners. Upon this question my opinion is that no such effect
can be given to section 2031, and that the act of February 22,1875,
has no application to the accounts of a chief supervisor of election.
For this reaSOD, therefore, if there were no other, the court is can·
strained to decline to enter upon the inquiry tendered by the dis
trict attorney in reference to this account, without passing upon the
validity of a statute like this of February 22, 1875, which seeks to
authorize proving of an account "in open court" before a circuit or
a district court, and at the same time provides for the revision of
the action of the court by the accounting officers of the treasury.
See U. S. v. Ferreira, 13 How. 40; U. S. v. Todd, ld. note,p. 52;
Ex parte Gana, 17 FED. REP. 471.

1 Heported by H. D. & Wyll.rs Benedict, of the New York bar.
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A further suggestion having been made that the judge's certificate
attached to this account is not a certificate such as contemplated
by section 846, I take this occasion to say that the certificate is
in the form adopted many years ago, and, so far as I am aware, it
has always, up to this time, been deemed a sufficient compliance with
the provisions of section 846. In my opinion, no other or different
certificate can be required of the judge in respect to this account.

The account is therefore directed to be returned to the district at
torney, to be dealt with by him ashe may be advised.

HENDRYX and otbers v. FITZPATRICK.

:Oircuit (lourt, D. Ma88achusett8. April 2, 1884.}

CON'fEMPT-POWER OF COURT TO REVOKE ITS ORDERS. .
An order. committing a defendant for contempt, in refusing to pay a SUIll of

money, is civil, and not criminal,.in its nature, and the court which committed
him is at liberty to release him again in case he sbows himself unable to com
ply with the requirements of the court

In the Matter of Contempt of Court.
T. W. Porter and J. MeG. Perkins, for complainants.
A. H. Briggs, for defendant.
Before LOWELL and NELSON, JJ.
LOWELL, J. In this case the defendant was enjoined from in

fringing a patent, pendente lite, because, though the court had serious
doubts of its validity, the defendant had himself sold the patent to
the plaintiffs for a considerable sum of money, and it was thought no
more than justice that he should refrain from violating his own im
plied warranty until the final hearing. Afterwards proceedings for
contempt for a violation of the injunction were prosecuted by the
plaintiffs, and after evidence taken and a hearing, the defendant
was ordered to pay the fees of the master by a certain day, the costs
of the proceedings, and certain profits assessed by the master, by cer
tain other days, and in default of payment to be committed. These
Jast two sums, when paid in, were to be paid out to the plaintiffs.
'l'be defendant failed to make the last two payments, and was com
mitted to prison. After he had been in confinement for about two
weeks the district judge, with my approval, though I was unable to
sit in the case, permitted the defendant to go before the master and
prove, If he could, in proceedings like those under the poor-debtor
Ltw of Massachrisetts, that he had 11"0 property which he could apply
to the payment of his debts. The plaintiffs were duly notified of the
hearing before the master and did not attend, and the master admit
ted the d<Jfendant to take the poor-debtor's oath; and thert:mpon the
court discharged him upon his own recognizance.
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The plaintiffs now move that the defendant may be recommitted
under the original order. They argue that every order since made in
the cause is ultra vires and void, because the first order was a final
decree in a criminal case, and could not be varied after the term;
and because the defendant could only be discharged from !trrest by
the pardon of the president. It would be a sufficient answer to this
argument, that, if the order was a criminal one, having the conse
quences contended for, the fine should have been made payable to the
United States, and the plaintiffs would have no concern with it; but
we will explain why all the orders are, in our opinion, proper. The
original order was an interlocutory civil order, for the benefit of the
plaintiffs; and the commitment was for failure to pay the money,
not for the original contempt. While, therefore, the imprisonment
may not have been strictly and technically within our poor.debtor
law, (Rev. St. § 991,) which, however, we think it was, yet it should,
at all events, be governed by similar rules. It was made in this
way, because the master found that the contempt was not willful,
and I thought that no punishment was necessary. The process of
contempt has two distinct functions,-one, criminal, to punish dis
obedience, the other, civil and remedial, to enforce a decree of the
court and indemnify private persons. In patent c!tuses it has been
usual to combine the two, and to order punishment if it is thought
proper; or indemnity to the plaintiff, if that is all that juatice requires;
or both. Re AIullee, 7 BIatch£. 23; Doubleday v. Shermnlt, 8 Blatchf.
45; Schillinger v. Gunther, 14 £latchf. 152; Phillips v. Detroit, 3
Ban. & A. 150; Dunks v. Gray, 3 FED. REP. 862; Searls v. Worden,
13 FED. REP. 716; Matthews v. Spangenberg, 15 FED. REP. 813.

We are aware that it was at one tilne the opinion of Judge BLATCH

FORD that a sum of money ordered to be paid to a plaintiff, in a cause
of thiskiud, was a criminal fine, which could only be remitted by a.
pardon; but we are of opinion that such a. fine for the benefit of a
private person cannot be remitted by the president, and is a debt of
a civil nature; and that Judge BLATCHFORD has so treated it in the
latest case which has come before him. His first opinion is stated in
Mullee's Case, 7 BIatchf. 23, and Fischer v. Hayes, 6 FED. REP. 63;
but when the latter case came befme the supreme court, they expressed
a significant doubt whether the order to pay money for the use of
the plaintiff was not an interlocutory decree in a civil cause; (Hayes
v. Fischer, 102 U. S. 121;) and when the case came back, Judge
BLATCHFORD admitted the defendant to bail, (Fischer v. Hayes, 7 FED.
REP. 96,) which he could not hJtve done if the judgment were crim
inal in its nature. The doubt of the supreme court might well have
been even more strongly expressed. An order upon a defaulting trus.
tee, assignee in bankruptcy, or other person BUbjeet to acconnt, to
pay money into court, is civil, and may be waived by the party ad.
versely interested, and is a debt to which a bankrupt law, discharging
the debt, and an insolvent law, discharging the person, are applicable.
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See Baker's Case, 2 Strange, 1152; Ei parte Parker, 3 Ves. 554;
and the decisions hereinafter cited.

In McWilliams' Case, 1 Schoales & L. 169, a defendant in con
tempt for not paying a legacy into the court of chancery in obedience
to its order was attached while attending the commissioner to be ex-

. amined as a bankrupt. His arrest was lawful, if the contempt was
a criminal offense. That very learned chancery lawyer, Lord REDES
DALE, said that it was merely a mode of enforcing a debt; that if it
were not so he had no right to make the original order; that the
substance and not the form of the proceeding must govern, and its
substance was not criminal. The petitioner was discharged. The
same point was decided in the same way in Ex parte Jeyes, 3 Dea. &
Ch. 764; and E.'C parte Bury, 3 Mont. D. & D. 309.

The remark of the lord chancellor in McWilliams' Case, that he
had no right to make an order of this sort for the benefit of a private
person, excepting as a civil remedy, is highly pertinent to this case.

Where a person had been committed to prison for nine months for
contempt in not paying money into a county court, sitting in bank
ruptcy, JAMES, L. J., said: "The order, on the face of it, is wrong, for
it is an absolute order of commitment for contempt of court for non
'payment of money. This is a penal sentence. The court of chan
cery never made an order in this form." And again: "The order of
commitment was such as had never been made in the court of chan
cery, and was justly charactel'ized by the chief judge as novel and
surprising." Ex parte Hooson, L. R. 8 Ch. 231. This distinction is
preserved in our Revised Statutes. The courts have power to punish
for contempt, (section 725;) but all forms and modes of proceeding
which are usual in equity may be followed in cases in equity. Section
913. By virtue of section 725 the district court may punish con
tempts. Like power is given the district judge when sitting in
chambers in bankruptcy, by section 4973; and the cognate but dis
tinct power of enforcing his decrees "by process of contempt, and
other' remedial' process," is recognized by section 4975. See In re
Chiles, 22 Wall. 157. Some of the older cases hold that in contempt
in civil cases at common law, the proceedings, after the order of at
tachment, should be on the crown side of the court; that is, in the
name of the sovereign. The King v. Sheriff oj Middbesex, 3 Term
R. 13::3; Same v. Same, 7 Term R. 439; Folger v. Hoogland, 5 Johns.
285. This is still the better practice, or, at least, a good practice,
i£punishment is asked for. Cartwright's Case, 114 Mass. 230; Du
rant v. Sup'rs, 1 Woolw. 377; U. S. ex rel. v. A., T. lfS. F. Ry. Co.
16 FED. REP. 85S. If this was ever the rule of chancery, it has long
since ceased to be so, when the sole purpose of the attachment is to
enforce a decree or order, such, fOf instance, as to sign an answer,
to make a conveyance, to pay money, etc.· All such orders may be
waived or condoned by the private person interested in them, and·are
civil an?- remedial. Ex parte Hooson, sttpra; Ex parte Eicke, 1 Glyn.
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& J. 261; Wall v. Atkinson, 2 Rose, 196; Wyllie v. Green, 1 De Gex
& J. 410; Buffum's Case, 13 N. H.B; People v.Oraft, 7 Paige, 325;
Jackson v. Billiags, 1 Caines, 252; Anon. 2 P. Wms. 481; Const v.
Ebers, 1 Mad. 530; Smith v. Blofield. 2 Ves. & B. 100; Brown v.
Alld1'eWS, 1 Barb. 227; Ex parte Muirhead, 2 Ch. Div. 22; Lees v.
Newton, L. R. 1 C. P. 658; Re Rawlins, 12 Law T. (N. S.) 57.

In patent cases it has been usual to. embrace in one proceeding the
public and the private remedy-to punish the defendant if found
worthy of punishment, and, at the same time, or as an alternative,
tQ assess damages and costs for the benefit of the plaintiff, as is seen
by the cases cited in the beginning of this opinion. A course analo
gous to this has been said, obiter, to be proper, by MILLER, J., in Re
Chiles, 22 Wall. 157, 168. "The exercise of this power has a twofold
aspect, namely,-First, the. proper punishment of the guilty party for
his disrespect of the court and its order; and, the second, to compel
his performance of some act or duty required of him by the court
which he refuses to perform," citing Stimpson v. Putnam, 41 Vt. 238,
where a defendant was, at the same time, fined $50 for the benefit
of the state, and $1,170 and interest and costs for that of the party
injured by breach of an injunction. The chancellor in that case
said: "This proceeding for contempt is instituted not only to punish
the guilty party, but also, and perhaps chiefly, to cause restitution to
the party injured." Such, we repeat, has been the practice in pat
ent causes. It is used in other cases, as in the familiar one of a
witness neglecting to answer a summons, who may be fined for his
disobedience, and also be required to testify.

If the proceedings should be criminal in form it wouid make no
difference. A criminal sentence, for the benefit of a private person,
ia to be treated as civil to all intents and purposes. It is beyond the
king's pardon, and within the equitable jurisdiction of the court at
all times. 4 Bl. Camm. 285. At this place the author, speaking of
disobedience to any rule or order of court, of the' Bort we are con-
sidering, saya: .

"Indeed, the attachment for most part of this species of contempts, and
especially for non-payment of costs and l1on-p~rformanceof awards, is to be
looked upon rather as a civil execution for the benefit of the injured party,
thpligh carried on in the shape of a crimjnal process for a contemp~of the
authority of the court. .And therefore U hath been held thatsuchcontempts,
and the process thereon, being properly the civi,l remedy of an indJvidual for
ap:tivateinjury, are not released or affected by the general act o~ pard~n."

Where a defendant had been convicted of an offense .against the
laws prohibiting lotteries, and had been sentenced to a .ten:qofim
prisonnient, .which' had· expired, and to pay.. costs for the ,use of 'the
prosecutor, and had not paid them, he was :discharged from cnstody
under the lord's act, which was an earljinaolvent law, like.otirpoor,.
debtorJaws, so far as the discharge of the person is concerned. Rex
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v. 'Stokeli, Cowp. 136. ASTON, J., after saying that an attachment is
an execution for a' civil debt, and that the pubHc offense had been
purged by the imprisonment, added: "This stage of the cause, there
fore, is merely of a civil nature, and a matter solely between party
and party, unconnected with the offense itself;" tbat it comes within
the insolvent deLtor's act: "If not, tbe consequence must be impris
onment for life; for a general pardon would not extend to him;" that
is, would not release him from costs due a private person, or from
imprisonment on account of them, "as was agreed in Rex v. Stokes,
23 Geo. II." So, where a penalty was inflicted by a criminal pro
ceeding, but fOr the benefit of a private person, and an attachment
was issued for want of a sufficient distress, BULLER, J., said that the
proceeding was like a civil action, and that Ex parte Whitchurch, 1
Atk. 54, wbere attachment for not performing an award was held to
be criminal, was no longer law. It was held, therefore, that the de
fendant could not be attached on Sunday. The King v. M!Jers, 1
Term. R. 265. We do not mean to be understood that the court has
a general discretion to annul orders passed for the benefit of a party
to the suit; but that where inability is shown to comply with the or
der,-as, for instance, insanity, if the decree requires an act to be
done, or poverty, if the decree is for the payment of money,-it is
according to the course of the court, and of all courts, to discharge
the imprisonment, of which the end is proved to be unattainable.
See, besides the cases already cited, Wall v. Court of Wardens, 1 Bay,
434; Be Sweatman, 1 Cow. 144; Kane v. Haywood, 66 N. C. 1; Gal
land v. Galland, 44 Ca1..478; Pinckard v. Pinckard, 23 Ga. 286.

Where an attorney of any court fails to pay over money to his
client, tbe court may, after due proceedings, commit him for a con
tempt. This was formerly considered to be criminal, and is fully ex
plained in 2 Hawk. P. C. 218 et seq. But it has long since been set
tled that it. is of a civil character. Ex parte Gulliford, 8 Barn. &
C. 220; Itex v. Edwards, 9 Barn. & C. 652. The lord chief justice
in the latter case said that it had "always" been held that attach
ments for non-payment of money were in the nature of civil process.

InReg. v. Thornton, 4 E.xch. 820, and The Queen v. Hills, 2 El.
& Bl. 175, costs in a criminal case were in question, and the defend
ant was discharged-in one, because the prosecutor had proved for
the amount in bankruptcy, and thus waived the attachment, and in
the other, because thedefendant had been discharged as an insolvent.
In the former of these cases, it was said by PASHLEY, arguendo, that
the courts had exercised the power to discharge a defendant in such
a case, on account of poverty, as early as 29 Edw. I.

It was admitted, in argument,in the case before us, that the court
would not have been justified in,imposing a pecuniary fine npon the
·defendant if he. had pro,Eid his poverty before the order was made,
but that afterwards it was too late. We are of opinion that no such
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distinction elm be maintained, but that· the defendant should be reo
leased from imprisonmentinsuoh a case, though his evidenoe is pro
duced while the order is in process of enforcement against him.

Petition denied.

See In re Oa17h 10 FED. REP. 622, and note, 629.~[ED.

SEARLS V. MERRIAM and another.

(Circuit Court,B. D. New York. January 30,1882.)

PATENTS FOR INVENTIONS-PA'fEN'f No. 221.4S2-INVENTION.
Patent No. 221,482, granted to Anson Searls, as assignee of John M. Undu"

wood, the inventor, November 11, 1879, for an improvement in,whip.sockets,
is void for want of invention.

In Equity.
J. P. Fitch, for plaintiff.
N. Davenport, for defendants.

" BLATCHFORD, J. This suit is· brought on letters patent No. 291,
482, granted to the plaintiff. las assignee of John M. Underwood,the
inventor·, Novemuer 11, 1879, for an "improvement iIi whip-sockets."
The whip. socket is formed of a hollow cylinder, the upper open end
of which is provided 'withaflexible elastic ring of India rubber or
analogous material, .lor the purpose of holding the whip~8tockupright
by the pressure between it and the interior of the ring. The ring
fits in a recess or annular groove in the upper open end of the socket,
so as to be retained therein by its own elastic expansive fotce'. The
inner edge of the ring is corrugated, or provided with'projections
formed on and ext,ending from the inner edge of the body ottberillg,
inwards towards its center. These projections' are entirely separated
from each other, with spaces between them, sO that they. willnotbe
pressed into contact with one another. by the insertion of the butt of
the whip-stock in the socket. The extl'enie inner facesbf the pro
jections form a circle and support the stock by pressingltgainstit,
while they yield to permit it to be pushed in or drawn out, and' the
ring, though disturbed in place by those movements,' will readjust
itself in the recess when the stock is removed, because it is held
therein by its elastic force alone. The patent hl1s two cla~mB: .

"(1) The combination with a whip-socket havi~g an annular recess in it,
of a flexible elastic ring, which may be held in such recess by its owne1astic,
force, and. which is provided on its inner euge with .non-contiguous. projec~
tions, separated so that they cannot be pressed into contact with one another
by the1insel'tion of the whip-i<tocl( into the ring: (2) The rin~ COlli posed of
a body ·with suchprojr,ctioIlS." ' , '
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The specification sets forth that eta simple rubber ring, without
projections, had been used, held in an annular recess in the mouth
of the sock.et, the interior of the ring being made small enough to
grasp the whip-stock, and such a ring has been held in place in the
recess in the socket by its own expansive force j" also, that radial
slits have been cut in the inner edge of the ring without removing
any of the rubber. The point of the new arrangement is stated to
be, that "the separated projections, while they are rigid enough to
hold the whip upright and prevent it from wabbling, will yet so easily
give way to the pressure of the stock as to allow the stock to be readily
inserted and removed."

It is obvious that a plain ring, or a ring with radial slits, has the
same action in combination with an annular recess, in which it is
held by its elastic force alone, so far as regards its readjustment in
Ghe recess when disturbed, that a ring with inward non-contiguous
projections has. The co-action between the recess and the part of
the ring in it, when the part of the ring out of it and next the stock
is disturbed, is the same in all three cases. Therefore, if the ring
with inward non-contiguous projections existed before, even though
without the annular recess, there was no patentable invention in
using such ring with the old annular recess with which the plain ring
had been used.

The date of the Underwood in~ention was May, 1878. The rubber
disk, defendants' Exhibit C, with non-contiguous projections, existed
in 1873. The number of projections and the number and size of the
openings between the projections depended then, and depends now,
on the thickness of the rubber. That fact was then known. It was
also then known that the capacity of the rubber to exert the expan
sive force necessary to maintain its place in the annular recess de~

pended on its substance and thickness. In view of the use in an
annular recess of a plain ring of sufficient substance and thickness
to maintain its place in the annular recess, the fact that defendants'
Exhibit C was not used in an annular recess, but was clamped be
tween the end of the socket and a cap, is not sufficient to make it a
patentable invention to 11se in an annular recess a rubber thicker
than defendants' Exhibit C, with the same character of non-contigu
ous projections. The action of the inner part of the ring against the
stock, so far as the non-contiguous projections are concerned, is the
same whether the outer part of the ring is held in an annular recess,
or is clamped between the end of the socket and a cap. It is quite
apparent, as is stated by the expert for the plaintiff, that the number,
or size, or shape of the openings between the projections does not
constitute a substantial difference, so long as they are of sufficient
size and of a proper shape to permit the stock to pass through the
ring without forcing the edges of the projections in contact with each
other, and the smaller portions of the projections are extended towards
the center. These conditions are found in defendants' EJthibit C.
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When the idea is once suggested, as in that exhibit, to have openings
of that character, it is but ordinary knowledge to vary their number
and size according to the thickness of the material.

Neither claim of the patent can be sustained, and the bill is dis
missed, with costs.

PENTLARGE V. PENTLARGE.·

(Circuit Court, E. D. New York. January 22, 1884.)

INTERFERING PATENTS-ACTION UNDER REV. ST. § 4918-PLEA IN BAR.
In an action under Rev. St. § 4918, where the plaintiff seeks to have the de

fendant's patent declared void on the ground that it is for the same invention,
and subsequent to the plaintiff's patent, Ii plea in bar by the defendant, which
a.dmits the priority of the plaintiff's patentfor the same invention, hut sets out
Ii fact which would render the plaintiff's patent void for want of novelty,
must be overruled, because the fac' is immaterial in this proceeding.

In Equity.
Preston Stevenson, for plaintiff. .
Brodhead, King & Voorhees, for defendants.
BENEDICT, J. This case has, for the convenience of counsel, been

presented in several aspects. To an .amended bill the defendants
have filed a demurrer. The questions raised by this demurrer are the
same as those heretofore raised and determined upon a demurrer to
the original bill in this cause. The action, so far as it rests upon
facts supposed to make out a case of duress, is not strengthened by
anything contained in the amended bill, nevertheless the amended bill
can stand for the same reason that the original bill was allowed to
stand. The demurrer to the amended bill is therefore overruled.

Next may be considered the question raised by a motion on the part
of the plaintiff to strike from the files a plea interposed by the de.
fendants; or, otherwise, that the plea stand as an answer. By this
motion the question has been raised whether the fact stated in the
plea must not be brought before the court by answer, and not plea.
This action is a proceeding taken by virtue of Rev. St. § 4918,
where provision is made for a suit in equity whenever there are in
terfering patents. The bill, after setting forth a certain patent issued
to the plaintiff, as the first inventor of the invention therein described,
charges that the defendants bave a patent issued subsequent to the
plaintiff's patent, and for same invention, which patent the plaintiff
prays may be declared void, pursuant to the provisions of section
4918. To this bill the defendants have interposed a plea in bar of
the action, in which plea they say that the invention described in the
plaintiff's patent was described in an English patent issued in 1855

1Reported by R. D. & WyllysBenedict, of the New York bar.

v.19,no.11-52
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to William Rowland Taylor, and printed and published,' and filed in
the United States patent-offioe prior to the time of .the plainti£:'s al~

leged invention, by reason whereof plaintiff's patent is void, and does
not entitle him to maintain any action based thereon. And the ques
tion arises whether the subject-matter of this plea can be brought be
fore the court by plea. If a decision of this question of practice wert;
necessary on this occasion, it might be difficult to assign any sub
stantial reason why, if the facts stated in the plea respecting the
English patent be fatal to the plaintiff's right of action, such facts
may not be presented by plea, provided the defendant elect, as this
defendant has done, to present them in that way, and not by answer.
But a decision of that question is not called for here, inasmuch as the
argument of the plea, which was had without prejudice to the ques"
tion raised by the motion, has satisfied me that the plea must be
overruled upon the ground that the fact pleaded, if true, is immate
rial in an action like the present. ,

The proceeding is statutory, instituted by virtue of section 4918.
Such a proceeding, as I conceive, has for its sole object a determina
tion of the question of interference and of priority of invention. It is,
by the terms of the statute, limited to cases of interfering patents,
and it is only in case interfering patents are found to have been is
sued that the court is empowered to "adjudge and declare either of
the patents void." The implication is that when the patents are
found to interfere, the result .of the proceeding shall be a decree
making void the patent issued to the later inventor. But if the de
fendant in such an action may attack the plaintiff's invention upon
any ground which the statute permits to be set up by answer in an
action for infringement, it would often result that the proceeding
would fail to secure an adjudication of the qnestion of interference;
and so' the proceeding be rendered futile for the purpose which the
statute intended should be accomplished. Such would be the result
in this case. By this plea the defendant admits the averment of the
bill that the plaintiff's patent is for the same invention as that de~

scribed in the defendant's patent, and also that the plaintiff was the
first inventor. Upon these facts, according to the statute, the plain
tiff should have a decree declaring the defendant's patent void, and
yet if the plea be allowed the plaintiff will obtain no adjudication
upon this question, while the defendant will obtain a decree declar
ing the plaintiff's patent void and leaving his own to stand ; and this,.
too, when the fact stated in his plea, if true, taken in connection
with the facts 'Stated in the bill, which are admitted, show the de
fendant's patent to be also void. The defendant, then, by his plea
and his admission, taken together, .shows his own patent void,and,
upon th~t showing, claims a decree declaring the plaintiff's pat
ent ~oidand leaving his :6wn unaffected. Such a result cannot, as
it seems to me, be permitted. According to my understanding of
the statute, the proceeding permitted thereby is to be confine<l to a
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determination of the questions of interference and priority, and, if 1
am right in this, the issue tendered by the plea is immaterial. This
conclusion has not been reached without giving careful consideration
to the opinion expressed by TREAT, J., in Fosterv. Lindsay, 3 Dill.
126, where the opposite conclusion was arrived at. With all my re
spect for the opinion of that distinguished judge, I am unable to
agree with him.

An order will accordingly be entered overruling the plea.

GLOBE NAIL Co. v. UNITED STATES HOBSE NAIL CO. (Two Cases.)

(Oircuit Oourt, D. Massachusetts. March 20, 1884.)

1. PATENT-HORSE-SHOE NAU.-lNFRINGEMENT.
Patent No. 92,355 for a horse-shoe nail made by cold-rolling the shank of "

headed blank cut from a hot-rolled ribbed bar,lteld to be infringed by the man
ufacture of a nail produced in the same manner, except that the head is cold
roUed, aDd a small portion of the shank next to the head not rolled at all,

2. SAME-METHOD NOT SHOWN IN PREVIOUS PATENT;
The nail secured by letters No. 92,355 differs in hardness in its different parts;

and the validity of the patent is not affected by the description in a previous
patent ofa method of manufacturing nails of uniform hardness throughout.

3. SAME~HEISSUED PA'I'ENT No. 5,207. .
Reissued patent No. 5,207 held to be 8uhstantiaUy identical with the original,

No. 78,644, and therefore valid.
4. BAME-lNFRINGEMENT-HoRSE-SHOE NAILS.

The process described by reissue No. li,207, of beveling the points of horse-shoe
nails b3' spreading the metal lateraJly and then shaving off the superfluous
projections, '/,6ld to be infringed by a method purporUng to force the metal up
>vards instead of sidewise

In Equity.
Chauncey Smith and George L. Roberts, for complainant
Browne, Holmes J: Browne, for defendant.
Before LOWELL and NELSON, JJ.
NELSON, J. The first of these suits is for the infringement of

patent No; 92,855, granted to ArIon M. Polsey, July 6, 1869, for an
improved manufacture of nails. According to the description given
in the specification, the invention consists in a horse-shoe nail, the
head of which is in that condition of softness which is produced by
hot-rolling the metal, and the shank or body ofwhioh is hardened by
rolling, when cold, with a constantly increasing pressure from head
to point. A blank is first cut from a hot·rolledribbed bar, the pro
jection and form of the rib being that of the finished head of the nail.
The blank, when cold, is submitted to a rolling process,which be
gins at or near the 'base of the head, and·continues with a gradually
inoreasing oompression to the point. By this operation the rigidity
nf the body of the nail is left; nearly uniform throughout its whole
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length, since its crosB-section diminishes in area from head to point
in about the same ratio as the metal becomes harder under the in
creasing pressure. A nail is thus formed with the head sufficiently
soft to yield under the hammer and imbed in the groove of the horse
shoe, with the shank near the head hard enough to keep from bend
ing, but not so hard as to prevent it from conforming readily to the
nail hole, and with the point end 80 rigid as to retain its form and
direction in driving. The single claim of the patent is this:

.. A nail made by punching or cutting from hot-rolled ribbed bars of metal
a headed blank, substantially as described, and by elongating, hardening.
and compressing the shanks of such blanks by cold-rolling from the head to
the point, thereby giVing to all parts of the nail so produced the peculiar
qualities specified."

The nail manufactured by the defendant is made in the same
manner, and is in all respects the same as the Po!sey nail, except
that in the case of the former the head is cold-rolled with diminish·
ing hardness from the top to the base, and the cold-rolling of the body
commences a short distance below the base of the head, thus leaving
a small part of the shank next the head, described as about one-tenth
of the length of the blank, unrolled. The position of the defendant
is that these alterations in structure take its nail out of the claim of
the patent. But we are unable to give to them this effect. The leav
ing unrolled a small portion of the shank next the head, where in the
patent the metal is left comparatively soft, so as to easily conform to
the irregularities of the nail-hole, is manifestly only a trivial and un·
substantial variation from the Polsey nail. The same may be said of
the added hardening of the head. An attempt is made to show that
by making the shank soft near the head the nail will drive 4tnd fit the
nail-hole more readily, and that hardening the upper part of the
head renders it better capable of resisting the wear of the pavement,
and thus a more serviceable nail is produced. We think the evidance
fails to prove this. But, if true, the new elements must be regarded
as additions to the Polsey nail, and not as rendering the nail a sub
stantially different article. A nail so constructed still possesses all
the essential qualities of the Poisey nail. It is a nail made..by cutting
a, headed blank from a hot•.rolled ribbed bar, and then elongating,
hardening, and compressing the shank by cold-rolling, substantially
from head to point, whieh is the invention described in the specifica
tion and claim of the patent.

The defendant further insists that the Pohey method is shown in
the Whipple patents, No. 41,881 and No. 41,955, both anterior to the
Po]sey patent. The former is fora. blank for horae-shoe nails, with
the head of the form of the frustra. of two pyramids having a common
base, and the shank tapering therefrom to the point, the blank to be
afterwards. drawn out and flattenad into a· nail by a suitable m.achine
or by hand. The latter is for a. machine to produce such blanks by
swaging, and to flatten and finish them into nails by rolling. We
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have examined these patents with care, but find nothing in them re
sembling the Polsey invention. Whether the operations described
for forming the blanks and nails are performed when the metal is hot
or cold is not stated. But in either case the nail is left with an equal
hardness throughout the head and shank, and thus differs wholly from
the Polsey invention.

In the second case the plaintiff sues for the iufringement of reissue ,
patent No. 5,207 dated December 31, 1872, and granted to the plain
tiff, as assignee of S. E. Chase, for an improvement in finishing nails.
The original of this patent was No. 78,644, dated June 6,1868. The
invention is described in substantially the same terms in the specifi
cations of the original and the reissue. It relates to a method of
finishing horse-shoe nails, and giving them the desirable curvature
throoghout the body and a beveled and pointed form at the end by
means of mechanism. The method described consists of two succes
sive operations. In the first the nail, when nearly finishlfl, is sub
mitted to the action of a die, which, by compression, gives to it the
proper curvature flatwise and forms a bevel at the point, the super
fluous metal being spread out by the pressure on each side and be
yond the point end. In the second the nail is again subjected to the
action of a die which forces it through an orifice in a bed, the die and
orifice having corresponding outlines and the requisite dimensions and
contour. The die and orifice together operate as shears to shear off
and remove the superfluous metal spread out on the sides and point
in the first operation, and to cut and trim the nail at its point to the
exact form of the finished nail. In the first operation the nail re
ceives its longitudinal curvature and its bevel at the point and is fin
ished flatwise; and in the second the point is formed and the nail
straightened and finished sidewise.

The original patent contained a single claim, as follows:
"I claim in finishing nails the process of curving their bodies and beveling

their points, and afterwards forcing them through an open die to shear off
superfluous metal, substantially as and for the purpose specified."

The reissue contains two claims, the second of which is thus stated.:
. .. (2) The process of curVing the bodies of nails and beveling their points
by spreading the metal laterally. and afterwards forcing them through an
open die to shear off superfluous metal, substantially as and for the purpose
specified. "

Weare unable to perceive any essential difference between the two
claims. It is true the second claim of the reissue contains the ex
pression, "by spreading the metal laterally," which is not found in
terms in the original claim. But the original claim, construed in the
light of the description of the invention given in the specification,
clearly implies that the lateral spreading of the metal in the die is
the necessaryresolt of the compression given in the first operation of
the finishing. The two claims are therefore, in substance, the same,
and the reissue is not invalid, at least in its second claim, as being a
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departure from the original, within the rule established by the recent
decisions of the supreme court.

The defendant does not claim that its manufacture differs frl)m the
Chase method, except in the following particulars: The beveling die
and the groove in the roll are socon~tructed that the bevel isstamped
or impressed in the metal; and the metal displaced by the operation,

• instead of being spread laterally, is forced partly upwards on each
side and partly forward of the point. The superfluous metal is aft
erwardS sheared off as in the Chase method. The nail is also formed
without longitudinal curvature. We doubt if, in practice, the de
fendant has succeeded in effecting either of these variations. The
samples of its finished nails in the case show a decided curvature
lengthwise, and in many of the exhibits of its nails which have passed
through the beveling operation only, inspection plainly indicates a
lateral spreading of the metal about the point. It is also obvious
that it is,mechanically impossible to impress the nail with the bevel.
ing .die without at the same time spreading the metal under and on
each side of it, to a greater M less extent, laterally. It is likewise
true that the beveling, no less than the curving, operation of the Chase
method is included in and secured by the patent. We are of opinion
that the defendant's method of beveling the point is a substantial
equivalent of the same operation in the Chase method. Exactly the
same result is produced in both cases. The defendant's nail, when
finished, cannot be distinguisbed in any of its features from the Chase
nail. The sligbt difference in the process is immaterial. The two
are in substance identical.

Other defenses are that the Chase invention was anticipated in the
Gooding patent, No. 5,489, dated March 28, 1848, and in th,e Polsey
patent, No. 62,682, dated March 5, 1867. These inventions were
3mong the first rude attempts in the art of producing horse-shoe nails
by machinery. The evidence shows that they were never of any real
utility, and were never put to any practical use in making nails. In
the specifications of the Chase patent the inventor refers to the Pol.
sey patent, .No. 62,682, and carefully distinguishes his invention from
its scope. It is sufficient to remark that we find nothing in either of
these patents which describes the simple and effective processes of the
Chase invention.

The entry in each case will be decree for the complainant.



MATTHEWS V. SPANGENB~RG.

DAVISV. SmH.

(Oircuit Court, D. Massach'Usett,. March 18,1884.)

PATENTS FOR INVENTORS-ExpIRATION OF PATEN'i'-DEMUltRER.
Demurrer to bill for profits ~.d damages, tiled against an infringer one day

before the patent expired, sustained, and bill dismissed, with costs; following
Root v. BU. 00. 105 U. S. 189, and Em'dell v. VomstoC&, 15 F.I£D. HEP. 895.

Demurrer to Bill.
Ooburn x Thacher, for compla.inant.
GCQ. L. Robllrta x Broa., for .defendant•.
LOWELL, J. This bill, for profits and damages against an infringer

of the plaintiff's patent, was filed one day before the patent expired.
The defendant demurs for want of equity; and his demurrer must
be sustained. No equitable discovery or r.elief, is sought by the bill
beyond or different from that whioh is usual in ordinary pa~ent causes•.
The plaintiff could not expect the court to grant a ,restraining order,
which must expire before it could, by reasonable diligence, be served,
nor was. one prayed for. An injunctjon was impossible for wa,nt of
time to notify the defendant. The case, therefore; comeswithip Root
v.Ry. 00.105 U. S. 189; Burdell v. Oomstock, 15 FED.l1~P. 395;
Betts v.Gallais, L. R. 10 Eq. 892.

Demurrer sustained. Bill dismissed, with costs•

. MATTHEWS v. SPANGENBERG and another.

(Circuit Court, S. D. New York. ApriI25,1882.)

1. PATEliITS FOR INVENTIONS-EvIDENOE.,-MoTION TO SUPPRESS.
Where evidence has been taken and tiled out of timo, "but no motion to sup-

press has been filed, it may be considered. ..
2. BAME-HEISSUE No. 9,028-CLAlliS 5 AND 7 VOID.

Claims 5. and 7 of reissued letters patent No. 9,028, granted Januar.v 6, 1880,
to John Matthews, for soda-water apparatus, are anticipated by letters patent
No. 44,645, granted to A. J. Morse, October 11, 1864,.!ora Ilyrup fountain."

8. SAME-VLAIMB 4,6,"8, AND 9 V.u.m,-INJ"RINGEMENT-DIBOLAlMER.
As the parts of tl,e thing patented in the fourth, sixth, eig-hth, and ninth

. claims, which have been .infringed, are detlnitely distinguishable from the
parts:claimed in the fifth and seventh claims, and tho latter claiPlS were mad.e

. by, JJ;listake, without a~y willfuldefault, or intent to defl'aud or m,isl~ad the
public, and complainant has not been unreasoilably negligent in not entering
a disclaimer 8S tosllchpa'l'ts; he-may, oil entering a disclaimer,maintaJ,il4suit
for infringement, but without costs

In Equity.
Arthur v. Briesen, for plaintiff.
Philip Hathaway, for defendants.
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WHEELER, J. This suit is brought upon reissued letters patent
No. 9,028, dated January 6, 1880, granted to the orator upon the
surrender of original letters patent No. 50,255, dated October 3,1865,
for soda-water apparatus. The defense relied upon is that the de
fendants purchased the apparatus used by them of William Gee, who
afterwards settled with the .orator; that the patent is void for want
of novelty; and that they do not infringe. The original patent is
not in evidence.

Some of the defendants' evidence was taken and filed out of time.
No motion to suppress it has been filed. The orator objects to its
consideration; and the defendants ask that it be considered, or the
time extended to cover its taking. As no motion to suppress has
been filed, it is allowed to'stand and is considered. Wooster v. elm'le,
9 FED. REP. 854, is relied upon by the orator on this point, but in
that case there was a motion to suppress.

The case does llot show that the defendants purchased their ap
paratus of Gee before he settled with the orator, and therefore en
tirely fails to show that he settled with the oratorior the sales to the
defendants. They stand by themselves, independently of Gee. Steam
Stone-cutter Co. v. Windsor Manuf'g Co. 17 Blatchf. C. C. 24. That
defense fails for want of proof.

The patent has nine claims. The second and third are not in
controversy. Upon all the evidence, it is found that the first claim
is not infringed; that the fifth and seventh are anticipated by letters
patent No. 44,645, dated October 11, 1864, granted to A. J. Morse,
for a syrup fountain; and that the fourth, sixth, eighth, and ninth
are not anticipated and have been infringed by the defendant~.

The parts of the thing patented in the fourth, sixth, eighth, and
ninth claims are definitely distinguishable from the parts claimed in
the fifth and seventh claims; and the orator appears to have made
the latter claims by mistake, supposing himself to be the original
and first inventor of the parts claimed in them, without a·ny willful
default, or intent to defraud or mislead the public, and not to have
unreasonably neglected to enter a disclaimer of those parts, thus far.
Therefore he is entitled to maintain this suit, but without costs, on
entering the proper disclaimer. Rev. St. § 4922; Burdett v. Estey,
15 BIatchf. C. C. 849.

On filing a certified copy from ihe patent-office of the record of a
disclaimer by the orator of what is claimed in the fifth and seventh
claims, let a decree be entered 'that the fourth, sixth, eighth, and
ninth claims of the patent are valid, that the defendants have in
fringedl and for an injunction and an account, without costs.
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SMITH v. STANDARD LAUNDRY MACHINERY CO. and others.

(Circuit Court, 8. D. New York. February 22,1882.)

PATENT-INFRINGEMENT - BREACH 01' CONTRACT OF LICENSE-JURISDICTTON OF
(,'mCUIT COURT.

Where the owner of a patent grants an exclusive license to a corporation to
make and sell the article patented during the term of the patent, reqniring
sales to be returned monthly and license fees to be paid monthly, ao.d retains
the right to terminate by written notice the license, on failure to make returns
and payments for three consecutive months, after due service of notice of the
termination of the license for failure to make returns, an action for infringe
ment, in which the corporation sets up in its answer that the license was not
laWfully termip-ated, and that it had not sold any of the patented articles, and
was not making and selling them, involves a question of infringement, and is
cognizabl~ in a federal court, although the _parties a~e. citizens of the, same
state. Wzlaon v. 8anj()]'d, 10 How. 99, and Bart8U v. Tzlglwnan.99 U. S. li47,
distinguished.

In Equity.
H. G. Atwater. for plaintiff.
J. Palmer, for defendants.
WHEELER, J. There are two of these cases, brought upon numer

ons patents described in the respective bills of complaint, and they
have been heard together upon the bills, answers, replications, and
plaintiff's proofs. The plaintiff, by written agreement, datf:ld July 1,
1874, granted an exclusive license to the Standard Laundry Ma
chinery Company, alone and singly. to manufacture and sell laundry
machinery embodying the improvements patented, to the end of the
terms of the pa.tents, the company to make return to the plaintiff of
all sales made during each month, on the first of the following month,
and to pay, as a license fee, on or before the tenth of the following
month, a sum equal to 8 per cent. of the gross sales of power ma
chinery, and 4 per cent. of the gross sales of hand machinery, so
sold. There was a clause in the agreement providing that the plain
tiff might terminate the license by serving a written notice upon the
company. on failure to make the returns and payments for three
consecutive months. May 18.1879, the plaintiff served notice of ter
mination of the license. The defendants continued to use the pat.
ented inventions, and the plaintiff brought these spits for infringe
ments after the notice. The parties are oitizens o~ the same state,
80 that this court has no jurisdiction except under the patent laws.
The defendants insist that those laws give no jurisdiction to deoide
upon the construction or continuance of the agreement for a license,
and that the question of infringement depends wholly upon the agree
ment, and rest the case here wholly upon this question of jurisdiction.
The contract of license itself provides a. mode for its own termina
tion; and the plaintiff's case shows that it was terminated in that
mode. The defendants do not rest their cases upon the question
whether the contract was terminated or not, but, while they insist
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. that it was not lawfully terminated, answer "that they have not sold
any machines emhodyingthe invention for which the,complainant
has obtained letters patent, as alleged in the complaint, and that de
fendants are not now manufacturing and selling the said machines."
This raises a, question of infringement, arising solely under the patent
laws of the United States, of which the United States courts alone
have jurisdiction, without reference'to citizenship. The decision of
the question of the termination of the license might obviate this ques
tion ofinfringement, and.it might not; Or, rather, it might furnish a
mode of determining whether there was any infringement" and it
might leave that question to be determined otherwise. If the license
was not ended, the acts charged, if done, would not constitute an in
fringement; if ended, the question would remain whether the acts
were d(,me. The question of infringement would always be in ·the
case until decision. This is different from Wilsonv. Sandford, 10 How.
99, and Hartell v. 1'ilghman, 99 U. S. 547, relied upon by defendants.
In each of those cases, as treated by the court, there was but one
question made between the parties to be decided at all, an¢! ~hat was
a question of contract. Neither of those ca$es seems to coutrol this,
and this does seem to involve a controversy of which, this court has
jurisdiotion.

Let there be a decree for an injunction and an account,according
to the prayer of the billl with costs.

SMITH v. STANDARD LAUNDRY MAOHINERY Co.

, (Oircuit OOU1't, S. D. New Y01'k. January 1,1883.)

PATENTS FOR INVENTIONs.-INFRINGEMENT BY (JOltPORATION-PEnSONAL LIABIL
ITY OF PRESIDENT WHO SWEARS TO ANSWER- WANT OF SEHVICE,

Where, in an action against a corporation for the infringement of a patent,
the president, who is named as one of the defendants, but not personally
sernd, owns all the stock, and swears to and signs the answer, a general
appearance being entered in the suit for the defendl\nts without naming them,
he is pe1'llonally liable.

On Exceptions to the Master's Report. The facts appear in the
opinion.

H. G. Atwater, for complainant.
Justus Palmer, for defendant.
WHEELER, J. This cause has now been heard upon the exceptions

to the master's report. These exceptions relate principally to the
liability of the defendant Lewis at all personally. The grounds of
the exception to his liability at all are that he was not so made a party
individually that any decree for relief could be made against him,
and that the allegations of the, bill were not sufficient to be the foun-
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dation for charging him personally. The bill was brought upon seyeral
patents. In the statements of parties the defendants are described as
the "Standard Laundry MachineryCompany, .. a corporation; Willia~
G. Lewis, president of said company; and Channing W. Littlefield,
secretary of said company. A subpoona was prayed, directed to the
Standard Laundry Machinery Company, William G. Lewis, and Chan
ning W. Littlefield, defendants. A subpoona was so issued, but was
not served upon Lewis. A solicitor of the oourt appeared for the de
fendants without naming them. An answer was filed, stated to be.
the answer of the defendants, without naming them, and was signed
by the solicitor as solioitor and oounsel for the defendants, without
naming them. The answer was sworn to by Lewis as one of the de
fendants, the affidavit at the foot stated that he was one of the de
fendants, and he signed it by his individual n!tme.

The appearance of the solicitor for the defendants would of itself
alone be an appearance only for defendants who had in some manner
been served with process. They only were at the time, in fact, de
fendants. On that appearance the bill could not have been taken
pro confesso as against Lewis. The subpoona, if it had been served, .
however, would only have required him to appear and answer the
bill. An answer to a bill is made in person. When Lewis answered
this bill he became personally, by his own act, a party to the cause
made by the bill. He then became a defendant in court. The ap
pearance for the defendants stood as an appearanoe for him as one
of them, and he was before the oourt as a party. '1.'he bill, after
stating the patents, and the exclusive rights of the oratrix to the in
ventions therein described, alleged that the defendant the Standard
Laundry Machinery Company had and the defendants William G.
Lewis and Channing W. Littlefield, as the agents and officers of said
company, had, with full knowledge of the rights of the oratrix, made
and vended machines embodying the invention.

One interrogatory, which Lewis, by note at the foot of the bill,
was required to answer, asked how many machines embodying the
invention had been sold by the defendants or any of them, and
the prayer was that the defendants might answer the premises and
be decreed to account for and pay over all profits, and damages
in addition. That Lewis was an officer or agent of a corporation
would give him no right to infringe the oratrix's patents, or to with
hold the fruits of infringement from her, and the statement of that
relation in connection with the charge of infringement would not, in
legal effect, qualify the oharge. Under that allegation, and an"inter
rogatory pointing to him as a defendant charged by it, and required to
answer in respect to the oharge, and a prayer for relief on aocount of
it, he was not only bound to answer as a party, but asa party from
whom relief was sought by decree against him personally. His own
testimony before the master shows that he owned~the whole, qapital
stock of the defendant corporation; and the report of the.maBter.show~
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that he has used the corporation solely for himself, for the purpose of
appearing to be an officer of it, and that its property has been, in
fact, his.

The correctness of this finding has been questioned; but as there
was testimony tending to establish it, and as it was involved with the
question of the liability of the respective defendants in the account
ing sent to the master, and he does not appear to have acted in any
manner improperly- or unfairly, his finding cannot, with propriety, be
disturbed here. Bridges v. Sheldon, 18 Blatchf. C. C. 295, 507; S.
C. 7 FED. REP. 84. On this finding, Lewis, if an officer or agent,
was such for himself, and all he received in such pretended capacity
he received for himself. An infringer is liable to account for the
profits of the infringement to the owner of the patent, because they
are the avails of the property of the owner in the hands of the in
fringer, which he has no right to detain from the owner. Lewis, and
he alone, has these profits, which are avails of the property of the
oratrix in his hands, and which he has no right to detain from her.
The pretext of doing business in the name of the corporation is too
flimsy to shield him from accounting for them. During a part of
the time for which the account has been taken he did this business in
the name of an individual, for the reason that the corporation had
been enjoined; This was equally unavailing to protect him from
liability.

Exceptions overruled.

COLGATE V. WESTERN UNION TEL. Co.

(Circuit Court, S. D. New York. April 4,1884.)

APPLICATION FOR A REHEARING-LACHES OF ApPLICANT.
An application for a rehearing, based on alleged newly-discovered evidence,

must be denied when it appears that the existence of such evidence was known
to the applicant or his counsel at the time of the former trial, and that the
evidence was not then produced.

Motion for Rehearing.
Betts, Atterbury & Betts, for complainant; Wm. D. Shipman and

Frederick H. Betts, of counsel.
Porter, Lowrey, Soren d: Stone, for defendant; Geo. Gifford and Wm.

C. Witter, of counsel.
WALLACE, J. This is an application by the defendant for a re

hearing in a cause heard in November, 1878, and in which an inter
locutory decree was entered in December, 1878, adjudging the validity
of the complainant's letters patent, and the infringement thereof by
the defendant, and that complainant recover the profits of the defend
ant derived by such infringement. In January, 1879, the complain-
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ant applied for a final injunction against the defendant to enjoin the
infringement, which was granted as to any further use of the inven
tion, but as to certain uses to which it had already been applied the
question of issuing a perpetual injunction was postponed, to await an
accounting and application for a final decree. Thereafter the parties
entered into negotiations which resulted in defendant's taking a license
of complainant and paying $100,000 for a release. The application is
made on the ground of newly-discovered evidence, which shows the
withdrawal of an application for a patent. At the hearing of the
cause the defense of abandonment of the invention waf\ relied on by
the defendant, and was considered in the opinion delivered by the
court, and ovenuled in part upon the view Jhat the application for a
patent had never been withdrawn by the inventor.
. Upon the hearing it was stated by counsel for the complainant that
a letter had shortly before been found by him, in looking over the files
of the patent-office, written by the inventor, formally withdrawing the
application, and this fact was fully brought to the attention of the de
fendant's counsel. Whether it was assumed by defendant's counsel
that the fact was not of sufficient importance to be incorporated into
the proofs, or whether they supposed it would be treated by the court
as a conceded fact, is not material, in view of the decision and opinion
of the court rendered within a few days after the hearing, by which
it was plainly indicated that the fact was a material one, and was not
in the proofs. If under these circumstances an application had been
promptly made for leave to reopen the proofs, and for a rehearing, it
would have been incumbent upon the defendant to satisfy the court
that the evidence could not have been obtained by the exercise of
reasonable diligence, and introduced before the hearing. Baker v.
Whiting, 1 Story, 218; Jenkins v. Eldridge, 8 Story, 299. It is not
necessary to search for authorities out.side the decisions of this court
maintaining the rule that a rehearing will be denied if the non-pro
duction of the evidence is attributable to the laches of the party or
his counsel. J/,uggles v. Eddy, 11 BIatchf. 524, 529; India-mbber
Co. v. Phelps, 8 BIatch£. 85; Hitchcock v. Tremaine, 9 BIatchf. 550;
Page v. Holmes Burglar Alarm 00.18 BIatchf. 118; S. C. 2 PED. REP.

880. But, after the expiration of over three years since the discov
ery of the evidence, whatever might have been the result of an appli
cation if it had then been made, it would have appealed mucb more
forcibly to the judicial discretion than can be expected now, after more
than three years have elapsed, after a further hearing has been had,
and a perpetual injunction ordered against the defendant, and after
the defendant has recognized the complainant's rights by compro
mising for past use, and taking a license for the future use of the in
vention, and for a considerable period has been enjoying the use of
the invention under the license.

The law of laches, as applied to motions for new trials or rehear
ings, is founded on a salutary policy. It is for the interest of the
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public, as well as of litigants, that there should be an end of litiga
tion, and that efforts to reopen controversies by unsuccessful parties,
after they have had a full opportunity to be heard, and a careful Lt::ar
ing and consideration, should be discouraged.

A rehearing is denied.

WESTOOTT and others v. RUDE and others.

(Circuit CQurt, D. Indiana. April 1,1884.)

1. PATENTS FOR INVENTIONS-AcCOUNTING BEFORE MASTER-EVIDENCE.
In an account before a. master, evidence of payments for past infringement,

for the purpose of ascertaining the amount whIch should be paid by the de
fendant, is incompetent. To admit it is contrary to the maxim, Inter alios
acta,etc. .

2. SAME-BALE OF LICENSES-MEASURE OF DAMAGES.
When the sale of licenses by the patentee has been sufficient to establish a

price for such licenses, that price should be the measure of his damages against
an infringer; but a royalty or license fee, to be binding on a stranger to the
licenses which established it, must be uniform.

3. SAME-SINGLE LICENSE-MARKET PRICE.
Proof of a. single license is not sufficient to establish a market price.

4. SAME-SEVERAL CLAIMS-ROYALTY.
In respect to two or more claims in a patent, each of value and distinct from

the other, one cannot equal both or all in value, any more than, in mathematics,
a part can equal the whole. A licensee may, if he choose, bind himself to pay
the same price. whether he use the entire invention or a part only; but at the
same time he acquires the right to use all, and so his agreement may not be
unreasonable; but if, as against an infringer, such a license can have any
force, reasonably, it must be in the way only of establishing a royalty for the
entire invention.

Exceptions to Master's Report.
H. G. Fox and Wood ft Boyd, for complainants.
Stem ft Peck, for defendants.
WOODS, J. The exceptions filed are numerous, but, passing by

others, the court will consider only those which bring into question
the measure of the damages assessed. Upon this point the master
says: "Plaintiffs waive all claims for profits, and rely upon the proofs
produced as establishing a fixed license or royalty as the measure of
damages;" and, after giving an abstract of the testimony of the four
witnesses who were examined on the subject, the. report proceeds to
say:

"It is very difficult to determine from this evidence whether it makes proof
of such an established royalty or license fee as furnishes a criterion upon
which to estimate complainant's damages. The owner of a patent is granted
a monopoly. He may choose to reserve the right to use his invention exclu~

sively to himself, and to make and sell machines, keeping all other manu
facturers out of competition. He may enjoin infringers. He has the right
to fix a reasonable license fee or royalty to be paid by manufacturers who use
his invention in making machines. And if fixed anll reasonable, and paid



by those who use the invention, such f~ or royalty is a Qriterion upon )Vhich
a computation or assessment of damages may be based. It~s prov,ed. that tbe
Wayne Agricultural Company paid the royalty,of $1 for one--hor~e machines.
and ,$2 for two-horse machines, for four yeat:sj a sum which, in the absence of
evidence to the contrary, may be regarded as reason,able. Mast & Qo"paid
between $2,000 and $3,000 in cash, and ~onceqed privileges, which Westcott
estimates to have been worth as much more, for infringement. It is true,
Westcott threatened suit, and, when money is paid under threat of suit merely
as the price of peace, it furnishes no evidence of the amount or value of the real
claim in dispute, but the settlement made shows that Westcott was paid'some
thing substantial for the infringement, and tha.t the fear of litigation was a
small element of the settlement itself.. Westcott says that he arrivecl,at the
amount by his estimate of the number of. the machines made by Mast'& Co"
and other considerations which are 'explained in Mast's deposition. Mast
says no estimate was made of the number of machines. Westcott says he gave
licenses, like the one attached to his depo!ition, to Mast & Co. and to English
& Over. Mast was examined, but not, interrogated ~m that pQint. Mr. En
glish, the active man in the firm of English & Over, says he does not recollect
,Whether they took a license or not. . , '. ,

"It is with considerable reluctance thatl have come to the conclusion that
the evidence furnishes proof of a license fee, which may be tll.kenasa basis
for damages. The defendants have undoubtedly infringed complainants' in.
vention; and the ma~ines made by them, which are mentioned in the evi.
dence, were all made after this suit was brought. .As tothe point made, that
the evidence does not show how many of the machines made by defendants
infringed one and how many infringed both claims of plaintiff, the master
is of the opinion that the terms of the license were the same in either case,
and the same fee was charged whether, one or more claims were infringed.
1 therefore report and find that the defendants have made and sQld 800in
fringin~ one-horse machines, and that plaintiff's damages on that account
are $800, and that defendants have made and sold 800 infringing two-horse
machines, and that plaintiff's damages on that account are $1,600, making
$2,400, his damages in full." ..

The clause in the license referred to by the master is of the follow-
ing tenor: " ' .'

"Third. The party of the second part agrees to pay two dollars as a license
fee upon every two-horse drill or seeder, and the sum of one dollar 011 every
one-horse drill or seeder, manufactured by said party of the second part, con
taining any of the patented improvements; provMed, that if the said fee be
paid upon the days provided herein for semi-annual returns, or within ten
days thereafter, a discount of fifty per cent. shall be made from said fee for
prompt payment."

There is probably no reason to question the general principles
enunciated by the master in respect to the rights of patentees in their
inventions; but the court does not concur, in all respects, with the
master's applicQ.tion of them in this case, nor with the conclusion
reached. Some of the facts found are not, in the judgment of the
court, supporte.d by the evidence~ Some items of evidence were con·
sidered by the master, which, in the opinion of the court, were not
admissible, and which, therefore, should have been allowed no weight
whatever. ,..
. In respect,to the royalty paid by ,the Wayne Agricultural ;Go~pany,
.westcot~"theonly witness to the point,testified this:
1.. '~ _. . '. '. J' J- __, _' ,~",~..,' ~.. • : •

---'_._-------------------
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"The licensees to whom these licenses were given paid the fees 88 stipu.
lated. The Wayne Agricultural Company paid for four years, since which
time they have paid nothing, their excuse being that tht\y claimed to have
bought an interest in the patent. We sued them in this court, and the court
decided that they had no title to the patent, and then they agreed to arbitrate
with us and the suit was dismissed."

This evidence does not show the payment of fees as stated by the
master. It is left uncertain whether or not the fees paid "for four
years" were at the rate of one and two dollars for a machine, or 50
per cent. of those sums. The fair inference, perhaps, is that the
Wayne Agricultural Company did for four years manufacture drills
under the license, though it is not entirely clear that the license was
not issued after or near the close of that period, so as to make the
transaction in reality a settlement for infringements. This is cer
tainly so in "respect to the other parties named, who, if they received
licenses at all, which is doubtful, received them as evidence of settle
ments, and these settlements, it is shown, were made either under
ex-press threats, or the fear, of suits for infringement. If for a time
the Wayne Agricultural Company made the drills under a license,
the manufacture was afterwards continued under a different claim of
right, and when that claim had been overruled by the court, instead of
settling for the infringement on the terms of the license, the company
obtained an arbitration, the result of which has not been shown.

The first inquiry is, whether or not the proof in respect to pay
ments for infringements was admissible, and ought to have been con
sidered by the master at all. I know of no case in which it has been
decided that such evidence is competent, and, upon principle, am
not able to see how it can be; on the contrary, it seems to me clear
that it ought not to be received. Proof of license fees, charged and
paid before use for the right to use an invention, is admissible upon
the same theory that pro(j)f of sales in open market of any market
able commodity is competent; because it shows, or tends to Elhow, a
market price. But settlements for past use of an invention cannot
be brought within the rule, because inconsistent with the principle
on which the rule rests. The infringer, or one who is accused of
infringement, is, from the necessity of the situation, under compul
sion to make compensation as demanded, or to take the risk of a
suit; and how much his action, in a particular case of settlement,
may have been influenced by this or other special considerations, it is
impossible for the master or the court to determine, and therefore the
inquiry should not be entered upon. The only way to escape the in
quiry is to exclude the evidence. To admit it is contrary to the
maxim, Inter alio8 acta, etc. It involves an attempt to resolve one
doubt or difficulty by another. Litem lite 8olvit. There are doubt
less reported cases in which it appears that such evidence was re
Ileived and considered, but generally this has been done without objec
tion, and uniformly (BO far as I know) without a. judicial declaration
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or decision that it was ploper. In the opinion of the snpreme court in
Packet Co v. Sickles, 19 Wall. 611, the rule is reaffirmed as laid down
in Seymou-r: v McOormick, 16 How. 480, "that in suits at law for in.
fringement of patents, when the sale of licenses by the patentee had
been sufficient to establish a price for such licenses, that price should
be taken as the measure of his damages against the infringer." "The
rule thus declared," it is added, "has remained the established crite
rion of damages in cases to which it was applicable ever since;" and
further on in the opinion it is said, and it affords a clear interpreta
tion of the rule in respect to the point now mooted: "In such a case
nothing is more reasonable than that the price fixed by the patentee
for the use of his invention, in his dealings with others, and sub
mitted to by them before using it, should govern." This, it is true,
is the rule at law, but the complainants, waiving their right in equity
to claim an account of profits, have invoked the same rule here, and
must abide by it as it is. See, also, Black v. MunlJon, 14 BIatohf.
268; Greenleaf v. Yale Lock Manufg 00.17 BIatchf. 258; 3 Suth.
Dam. 601-607; 1 Greeni. Ev. § 174; Whart. Bv. 1199; Abb. Tr. Ev.
188, 189; Matthew8 v. Spangenberg, 14 FED. REP. 350. It follows
that the proof of damages made in this case, excepting that in refer
ence to the license granted to the Wayne Agricultural Company, must
be rejected, and should have been disregarded by the master; and,
this being done, does there remain evidence suffioient to support the
master's eonclusion? It seems probable that the master himself
would have thought not; since, as it was, he came to that conclusion
"with oonsiderable reluctance."

The rule, as already stated, requires "a sale of licenses" "sufficient
to establish a price for such licenses." "A royalty, in order to be
binding on a stranger to the licenses which established it, must be a
uniform royalty."Walk. Pat. 390. These and the like expressions
and definitions found in the cases and text-books, imply that proof
of a single license is not sufficient; and if nnder some circumstances
such proof might be deemed adequate, that in this instance is not of
such clear and unequivocal character as to give it such weight. Proc
tor v. Brill, 4 FED. REP. 415; Judson v. Bradford, 3 Ban. & A. 539;
Black v. Munson, 2 Ban. & A. 623. It is true, in a sense, doubt.
less, that the owner of an invention has a right to fix his price upon
it; but to constitute evidence against an infringer he must have done
it "in his dealings with others," and not merely in a form of license
which he was willing to grant. It is, ltS it appears to me, entirely
inadmissible, at l~w or in equity, that a patentee may, by inserting in
his licenses a. stipulation for a certain royalty, with a proviso that half
that sum shall be received in full, in case of prompt payment, acquire
a right to demand the entire sum of an infringer. If he can arbi
trarily make such a discrimination, he may as well make the ratio
three to one, or in any other proportion. The question is, what is a
reasonable royalty? The laws of the land fix the rates of interest for

v.19.no.11-53
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the forbearance of mon,eYI and if it be possible to make a discrimina
tion against infringers of patents over prompt-paying licensees greater
than lawful interest, (except as may be done by the courts under the
statutory provision for treble damages,) .it must be do~e,as it seems
to me, upon some competent evidence, other than an arbitrary clause
in a licenae or licenses, however many of them may have been issued.

The samemay be said in reference to the clause in the license which
requires that the specified royalty shall be paid for every drill "con
taining any of the patented improvements." This, as it seems to me,
affords no proof, certainly not conclusive 'proof, againe,t an infringer
that he should pay the entire royalty named in the license for infring
ingonly one of two or more olaims of a patent, unless the one in
fringed be shown to be the only claim which has Or had allY value,
or unless the different claims be substantially the same.

In respect to two or more claims in a patent, eaoh of value and dis
tinct from the other, one cannot equal both or all in value any more
than in mathematics a part can, equaUhe whole. The licensee may,
if he choose, bind himself to. pay the same price, whether he use the
entire invention or a part only; but at the same time he acquires the
right to use all, and so his agreement may not be unreasonable; but
if, as against an infringer, such a.license can have any force, reason
ably, it must be in the way only of establishing a royalty for the en
tire invention. This view is in accordance wjth authority.

In Birdsall v. Coolidge, 93 U. S. 64, it appears that the alleged in..
fringement was of one only of three claims in the letters patent, and
the court says: "Still it is obvious that there cannot be anyone rule
of damages prescribed which will apply in all cases, even when it is
conceded that the finding must be limited to actual damages. • • 110

Where the patented improvement has been used only to a limited ex
tent and for a short time, • • • the jury should find less than
the amount of the license fee." See, also, Proctor v. Brill, supra;
Wooster v. Simonson, 16 FED. REP. 680; Ruggle8 v. Eddy, 2 Ban. &
A.627.

Without further evidence, the plaintiff is entitled to nominal dam
ages only; but, that there may not be a failure of justice, the case is
remanded to the master, with direction to admit further evidence by
each party, if offered, and to report the same anq his conclusions.
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FrELl) v. IRELAND and others.

{Oircuit Oqurt, N. n. NefJJYork.April 5, 1884.}

PATENT-INFRINGEHENT-GLovE-FAsTENERs.
The case of Field v. Comeau, 17 O. G. 568, followed; holQing that the com':

plainant's patent for a glove-fastener, consisting of an aU,tomatic wire spring,
18 not infringed by a device consisting of stiff arms pivoted at o~e end.

In Equity.
Eugene N. EUiot, for complainant.
James M. Dudley, for defendants. ,
Con, J. The complainant has a patent for an improvement in

glove-fastenings. The claim is in the following words: "The com~,

bination, substantially as described, of a spring, A, with the split'
portion, B, of a glove, fortha purpose specified." In Field v. Comeau,
17 O. G. 568, Judge WHEELER restricted this claim to the particular
style of spring described in. the specification and drawingjl. That
decision is controlling. No broader construction can now be given to
the patent. The question of infringement, therefore, alone remains
to be considered. .,

The complainant's spring is made of a single piece of wire ,and is
automatic and continuous in its operation. When the spring is in
repose the arms are together and overlap. When drawn ,apart they
will immediately fly back if released. The defendants' oevice, on the
contrary, is composed of two stiff arms pivoted at one end. A spring
is riveted to one arm which connects, at its free end, with a link
fastened to the end of the other. When the\armsare open, and by
pressure upon them the link is brought above the pivot, the spring
acts, and the arms come together. At right angles the arms remain
open and the spring does not begin to operate in closing them until
they have been brought to an angle of about 45 degrees. The points
of difference between the two, devices are many and radical. But the
reasoning of the Comeau Case seems conclusive upon this qnestion
also. The spring which was there held not to infringe is almost the
exact counterpart of the defendants' spring. They differ only in
minute and unimportant partioulars. The one operates on a cam,
the other on a link; with this exception they are alike. In speaking
of the defendants' spring in that case the learned judge uses language
which would be equally applicable here. He says:

"The form of the defendants' spring is different from the orator's, its mode
of operation is different, and the result of its operation is somewhat different.
It cannot be said to be the same as the orator's, or to be substantially like th~

orator's. Each got the idea of closing the wrists of gloves by means of springs
from others. The orator carries out the idea in his mode, and the defend-'
ants in theirs~ and, as neither has control Clf anything but the particular mode,
neither can justly say that the other uses his mode."

The two cases cannot be successfully distinguished;
There should be a decree for the defendants, with costs.
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THE WORTHINGTON AND DAVIS.

(Di8trice CO'Urt, E. D. Michigan. April SO, 1883.)

1. COLLISION-RUNNING INTO VESSEL AT ANCHOR-PRESUMl'TION Oli' FAULT.
The presumtion of fault arising from running into a vessel at anchor maybe

rebutted by showing that the moving vessel exercised all reasonable care upon
her part, and tllat the collision was an inevitable accident; or by showing that
the fault is with the anchored vessel in failing to use proper precautions.

2. SAME-ANCHORAGE IN ST. CLAIR RIVER-DUTY OF VESSEL.
Anchorage in St. Clair river is not necessarily improper because the channel

is comparatively narrow, and vessels are frequently passing and repassing, if
room be left for vessels and tows to pass in safety. A vessel so anchored, how
ever, is hound to keep a watch, and not to allow her sails to obstruct or obscure
the view of her anchor light.

S. SAME-INSCRUTABLE FAULT-LIBEL DISMISSED.
In cases of inscrutable fault the libel should be dismissed.

In Admiralty.
This was a libel for a collision between the schooner Gladstone and

the schooner Davis, in tow of the propeller Worthington, which oc
curred on the night of July 26, 1881, on the St. Clair river, near Her
son's island. The Gladstone was bound on a voyage from Detroit to
the port of Golden Valley, Ontario. She left Detroit in the afternoon,
under sail, reached the St. Clair river, and sailed up to a point a little
above the place of collision. The wind, which had been light from
the west or north-west during the afternoon and evening, about 9
o'clock failed altogether. The schooner, being unable to proceed fur
ther, came to anchor in the channel of the St. Clair river, somewhat
upon the Canadian side. After coming to anchor, her riding lights
were taken in, and a bright anchor light placed in her port fore-rig
ging, about 20 feet from the deck. For all that appears, this light
was burning brightly up to the time of the collision. A lookout was
also stationed upon the deck to watch approaching vessels. The
night was clear, and lights could easily be seen at the usual distance.
Some time after 10 o'clock the schooner Davis, which was the last of
three vessels in tow of the propeller Worthington, bound down the
river, came into collision with the Gladstone, breaking her jib-boom,
bowsprit, and cat-head, and damaging her port bow.

Moore ef; Oanfield, for libelant. /
H. D. Goulder, for claimant.
BROWN, J. It is charged in the libel that the propeller was in fault

in running too close to the Gladstone, and that the schooner Davis
was in fault in not keeping a sharp lookout, and in not porting her
wheel sufficiently to keep in the wake of the propeller, and thus avoid
coming in contact with the Gladstone. Separate answers were filed
on the part of the propeller and the Davis, the same counsel repre
senting both vessels. Upon the hearing, however, there was no evi
dence showing the Davis to be in fault, as she appeared to have done
the best she could in following the Worthington. The case against
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her was practically abandoned. The answer on the part of the pro
'peller avers that the wind was blowing a stiff breeze from the westward;
that the Gladstone had her foresail and mainsail set, and was lying
athwart the channel: denies that the schooner had a proper anchor
watch; and avers that if she had any light it was so placed as to be
obscured by the sails from the view of the vessels coming down the
river. It was claimed, furthermore, that before discovering the Glad
stone another propeller, the Oneida, had just passed the· Worthing
ton, and wa.s ahead upon the same course and in the channel; and
that the officers in charge of the Worthington, before discovering any
light upon the Gladstone, saw the Oneida suddenly sheer to the west
ward, whereupon the Worthington put her wheel hard a-port, and
changed her course as much to starboard as it safely could be; and that
it was only when they had approached within about 200 or 300 feet
that her officers and crew for the first time saw the light of the Glad
stone. It was also averred that when the Worthington ported she
gave the proper signal to the tow, and that the first vessel passed
clear, the second within a few feet of the Gladstone's jib-boom, and
the third vessel, the Davis, struck and did some injury to the Glad-
stone. . .

The.re can be no doubt of the proposition that, as the collision oc
curred with an anchored vessel, the burden of proof is upon the Wor
thington to show herself guiltless of fault. She may do this by show
ing that she exercised all reasonable care upon her part, and that the
collision was the result of an inevitable accident, or, as is done in this
case, by showing that the fault is with the schooner in herself failing
to observe the proper precautions. The first fault charged against the
Gladstone is that she was lying in an improper, unusual, and unsafe
place. In this connection I can do little more than repeat what was
said by Judge LONGYEAR in the case of The Masters and Raynor, 1
Brown, Adm. 842, that anchorage in the St. Clair river is not neces
sarily improper because the channel is comparatively narrow, and
vessels are frequently passing and repassing, if room be left for vessels
and tows to pass in safety. It always has been the custom for sailing
vessels, navigating the Detroit and St. Clair rivers, to come to anchor
in the channel, and I am not disposed to say such custom is un
reasonable, though collisions are not infrequently occasioned thereby;
and in the increasing magnitude of commerce we may be ultimately
compelled to adopt a different rule: but I think it much more prudent
for vessels to anchor as near the shore as the water will permit. Some
times, however,-and that is claimed in this case,-the wind falls so
suddenly that the vessel has no option but to drop her anchor where
the wind leaves her. It would seem, however, that even in SUGh a case
something might be done, with the aid of the current and her rudders,
to get the vessel closer into shore; but as there was undoubtedly suf
ficient room left for tows to pass the Gladstone upon the American
side, I am not disposed to criticise her anchorage at this spot.
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But, whether anchoring there fiom necessity or choice, I have no
doubt that she is bound to exercise a greater degree of care and dili-'
gence in respect to her light and her anchor watch than would be requi
site in case sbe were anchored out of the usual path of vessels. I am
not disposed, tp say that she was in fault for having her sails up, if she
bad otherwise complied with the statute in having a light which could
be readily seen by vessels coming up and down the river. The labor
of getting a vessel under way would undoubtedly be much lessened by
having her sails already hoisted, in case a favorable wind should
spring up, and if the light be properly displayed I do not see that the
liability to collision would be thereby enhanced. This was the opinion
of Judge WILKINS in the case of The Planet, 1 Brown, Adm. 124. In
this case I cannot see that the furHng of the sails would have assisted
the schooner any in enabling her to give way to the descending tow.

The difficulty in the case turns upon the question whether the Glad
stone displayed a proper anchor light to approaching vessels. There
seems to be no question that she did display a bright light about
20 feet from her deck, and it appears to have been set in her pOl't
fore-rigging, but it certainly did not comply with rule 10, Rev. St. §
4233, which requires that all vessels, when at anchor in roadsteads or
fair-ways, shall exhibit, where it can best be seen, a white light, so
constructed as to show a clear, uniform, and unbroken light, visible
all around the horizon. Now, this light, while complying with the law
in other respects, clearly was not visible to a person approaching from
the starboard side of the vessel back of the foremast, and in that re
spect there can be no question that the schooner was in fault, and the
only remaining inquiry is whether such fault contributed to this col
lision. Upon the part of the schooner it is averred that the wind was
north-west, and that she was heading a little toward the Canada shore,
and hence that her light could be clearly visible to all vessels coming
down the stream. Upon the other hand there is a large amount of
testimony tending to show that there was a brisk wind from the
south-west, and that the vessel was lying with her head canting towards
the American shore, in a position which might at least have obscured
ller light to a propeller coming down the stream. This testimony is
corroborated by that of the witness Kirby, who swears that the injury
was done by the wrenching of her jib-boom and her bowsprit from star
board to port. If her hull was struck at all it would appear to have
been a mere glancing blow, and that the principal injury was done
by the jib-boom catching the mast of the Davis and breaking it off.
This, with the wrenching of the bowsprit, inflicted the only serious
damage to the schooner. It seems, too, that the Oneida, which
preceded the Worthington down the river a very short distance, did
not observe her lighi until she was very near to her, and that her at
t~ntion was first called to her, not by seeing the light directly, but by
seeing the loom of the light upon her sails. The men upon the Wor
thington also swore that they did not see her light, and ported only be-
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cause the Oneida ported, and that the light was first revealed when
they had approached very near to the schooner. Had the Worthing
ton seen this light at a greater distance, it would undoubtedly have
been her duty to port sooner; but if we are to believe the testimony of
her officers and creW', and those of her'tow, the Gladstone's light must
have been concealed 'either by the Oneida (in which case the accident
as to the propeller would have been inevitable) or by the' sails of the
Gladstone. In my opinion the propeller has rebutted thepresump
tion of fault which atta.chedto her colliding with a vessel at anchor,
and put it upon the Gladstone, although the case is an exceedingly
close one.

1£ the case be not one of fault on the part of the Gladstone, it is,
to my mind at least, a case of inscrutable fault, and the question re
mains to be considered what is the measure of liability in respect to
collisions of this character. Cases of inscrutable fault are those
wherein the court can see that a fault has been committed, but is
unable, from the conflict of testimony, or otherwise,to locate it.
Since the introduction of colored lights and fog signals tllesecases
are of rare occurrence, and the measure of liability is still an un
settled question. At common law the plaintiff is bound to make out
his case by a preponderance of testimony, and if the question of fault
is left in d6ubt the defendant is entitled to a verdict, and the loss
rests where it falls. This is also the rule in the English admiralty
and vice-admiralty courts. The Catherine of Dover, 2 Hagg. 154;
The Maid of Auckland, 6 Notes Cas. 240; The Rockaway, 2 Stew.
Vice Adm. 129; The City of London, Swab. 300, 302. The laws of
OIeron,of Wisbuy, and theJl,farine Ordinance of Louis XVr., made no
distinction between cases of mutual fault, inscrutable fault, and in
evitable accident, but divided the damages in every ,case where the
collision was not the fault of one party only. This rule was probably
adopted on account of the difficulty of determining to which vessel
the fault was imputable. It has received the sanction of Emerigon,
Valin, Pothier, Grotius, and most, if not all, of the continental au
thors upon the subject. It has been incorporated into the French
Commercial Code, but in the German Code no allusion whatever is
made to this class of cases. The question has never been definitely
settled by the supreme court of the United States, aithough in the
opinion of Mr. Justice SWAYNE, in the case of The Grace Girdler, 7
Wall. 196, there is a dictum to the effect that "where there is a rea
sonable doubt as to which party is to blame, the loss must be sus
tained by the party on whom it has fallen;" citing The Cather'ine of
Dover, 2 HaRg. 154. The point does not seem to have been argued
by counsel, and the case was disposed of as one of inevitable acci
dent. The district courts are about equally divided in opinion The
Scioto, Davies, 359; The John Henry, 3 Ware, 264; The David Dows.
16 FED. REP. 154. Contra, The Kallisto, 2 Hughes, 128; The Breeze,
6' Ben. 14; The Summit, 2 Curt. 150; The Cherokee, 15 FED. REP.
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119; The Amanda Pmcell, 14 FED. REP. 486. Although I know of
one reported case in which the rule was actually applied, (Lucus v.
The Thomas Swan, Newb. 158,) it has apparently met with the ap
proval of Mr. Justice STORY in his work upon Bailments, (sections
608, 609,) Chancellor KENT, (3 Kent, Comm. 231,) Judge CONKLING,
(1 Conk. Adm. 378,) and most of the American elementary writers,
though none of them pronounce a decided opinion of their own.
Fland. Mar. Law. §§ 357,358; Bouv. Law Diet. tit. "Collision." The
question received, however, its most elaborate discussion by Judge
HALL, of the Northern district of New York, in the case of The.Gomet,
9 Blatchf. 323 and the continental rule was adopted without hesita
tion.

These authorities are undoubtedly entitled to great respect, but it
will be observed that in most of them there is no discussion of the
question as an original proposition, and the rule is apparently adopted
in deference to the continental doctrine. Conceding that the mari
time law of continental Europe favors a division of damages, does it
necessarily follow that the law as administered in this country should
be the same? I think not. While the maritime Codes of the dif
ferent countries have undoubtedly many features in common, there
are probably no two exactly alike. A reference to the provisions
upon the subject of collision will show that the German law differs in
many particulars, notably in regard to the division of damages, from
the French, and that again from the Dutch and Russian. Indeed,
the ancient Codes and writers, cited by the learned judge in the case
of The Comet, declared that in cases of inevitable accident the dam
ages shall be divided; yet nothing is better settled in the maritime
law of England and America, than that in such case the loss shall
rest where it falls. Uniformity, at least, does not require us to adopt
the rule of division in cases of inscrutable fault. In short, the mar
itime law is not international, except in a limited sense. It inevita
bly takes on a local coloring conformable to the habits and traditions
of the different countries in which it is administered.

There are certain fundamental principles of justice adopted by the
English and American courts which have become maxims of juris
prudence, and are equally binding in cases of common law, equity,
and admiralty jurisdiction. Among these is that which prohibits a
person being deprived of his liberty or property without being proved
guilty of some fault or dereliction. Under the terms "due process of
law" or "law of the land" provisions of similar import are inserted in
all our constitutions. "By the law of the land," said Mr. Webster,
in the Dartmouth College Case, 4, Wheat. 518, "is most clearly intended
the general law which hears before it condemns, which proceeds upon
inquiry, and renders judgment only after trial. The meaning is that
every citizen shall hold his life, liberty, property, and immunities
under the protection of general rules which govern society." Every
person is presumed innocent, even of fault, and is entitled to rest
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upon that presumption until shown to be guilty; and the whole object
of our judicial machinery is to determine by competent proofs who has
committed a crime, perpetrated a wrong, Dr broken a contract. If
charged with a crime, the accused must be proven guilty beyond a
reasonable doubt. ICaamages are sought, the plaintiff, the actor,
must always make out his case by at least a preponderance of evi
dence. If the evidence is clearly balanced, it is the duty of tee court
to dismiss the proceedings. I know of no reason why this same rule
should not obtain in collision cases. The difficulty of proof is usually
not greater; the injustice of a false step is no less. Indeed, they are
peculiarly cases wherein fault should be established and located, since
the 10SB, in a large majority of cases, falls upon persons guiltlesli of
all personal blame. So strongly has this consideration appealed to
the good sense of the mercantile world, that, by the laws of most civil
ized countries, the liability of an innocent owner is limited to the value
of his interest in the offending ship and her freight. The doctrine of
division incases of mutual fault, though an infringement upon the
common law, is not an exception, and hardly a qualification, of the
rule requiring the libelant to establish his case. It is only a simpli
fication of the doctrine of contributory negligence,-a measure of dam
ages rather than a method of proof, and the only practicable mode of
doing justice in ooses of mutual fault. For these reasons my own
opinion is decidedly in favor of the English rule adupted by Mr.
Justice SWAYNE in The Grace Girdler.

The libel will be· dismissed, but, as the case is one of very grave
doubt, no costs will be awarded to either party.

THE SOUTHFIELD.1

(District Oourt, E. D. New York. January 29, 1884.)

DAMAGE TO CUAL-BOAT BY SUOTION AND SURGE CAUSED BY PASSING FERRY
BOAT-EvIDENCE.

In an action against the ferry-boat S., to recover damages for injuries caused
by the suction and surge produced by the passing ferry-boat to a canal-boat
moored in a proper place at a bul~-head at Staten islano, held, that, upon the
evidence, the injuries were caused by the ferry-boat's passing at an unneces
sary rate of speed, and that the ferry-boat was liable for the damage sustamed.

In Admiralty.
E. G. Davis, for libelant.
Macfarland, Reynolds l£ Lowrey, for claimants.
BENEDICT, J. This action is brought by the owners of the canal.

boat Annie C. Haeger, to recover for injuries caused to that boa.' by

lReported by R. D. & Wyllys Benedict, of the New York bar.
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the suction and surge. made by the ferry-boat Southfield, in passing
the canal-boat on the morning of the eighth of May, 1882. ~ho

canal-boat was moored at the bulk-head, between Stapleton and the
Wrecker's pier, on Staten island, and was there discharging a cargo
of malt. She lay with her bow to the northward, with her stern some
25 feet from the line of the north side of the Wrecker's pier, and was
made fast to the bulk-head by a four-inch pow·line, a four-inch stern
line, and a three-inch breast·line, all sound and strong. The South·
field was engaged in making regular trips upon the Staten island
ferry, and on the trip in question w,ent, according to the answer, from
New York direct to Clifton, but according to her proof, from New York
to Tompkinsville and then to Clifton, without stopping at Stapleton.
As she passed the place where the libelant's boat was moored she
created a suction aud surge of the water which broke the stern-lino
and the breast-line of the canal-boat, carried the bOat herself out some
25 feet from the bulJi-head, and, then cast her back with such violellce
as to thr~w down persons upon her deck, and do considerable injury
to the boat. The place where the canal-boat was moored is a place
in common use for discharging of boats, where boats like the libel.
ant's can lie without injury, provided the ferry-boats use moderate
speed when passing at low tide. Upon the evidenceit is impossible
to attribute the injury of the canal-boat to any neglect on her part,
either in selecting an improper place to discharge or in omitting rea
sonable caution in respect to hermooring~ It is also beyond dispute
that the imrn,ediate cause of the injury was the suction .and surge
created by the Suuthfi,eld as she passed d.own to Clifton ()u, the 6
o'clock morning trip from New York, the tide being then low. The
inquiry, therefore, is whether this suction and surge is attributable to
any neglect of duty on the part of the Southfield. The law appli.
cable in cases of this description is not in doubt. It is thus stated in
the case of The Morrisania, 13 Blatch£. 512:

"The undoubted right of the steam-boat to the navigation of the river is
subject to the restriction that it must be exercised in a reasonable and care
ful manner, and do no injury to others that eareand prudence may avoid."

By the law, it. was the duty of the E?outhfield, in pass-ing the libel.
ant's boat, to avoid endangering that boat by her suction, provided
that could be done by the exercise of reasonable care in respect to
speed. The ferry-boat' had the 'right to pass .from Tompkinsville to
Clifton at low as well as at high water, and she had the right tose
lect such a cour8e~'and'to move with such speed,between these points,
as would enable her to make the landing at Clifton in safety. But
in view of the situation of the canal-boat, she owed a dutJto the libel
ant to pass the canal-boat at as Iowa rate of speed' as was 'consistent
with her safe navigation to the Clifton landing. This obligation is
acknowledgad irithe answer, when it is averred that, the ferry-boat
passed without causing or creating any unnecessary or unusual dis
turbance in, or suqtipn of, the water aboqt. the said bulk-head, and
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employing only su~h speed as was aotually necessary to enable her'to
make her said docks in safety. The answer also indicates, with suf
ficient accuracy, what speed was actually necessary to the safe navi
gation of the ferry-boat at this time and place, for it avers t~)at the
engine of the ferry-boat was slowed abreast of the Stapleton pIer, and
with the aid of wind and t,ide the ferry-boat floated past under mod"
erate steerage way and careful handling.

The decision of the case turns, then, upon a question of fact, namely,
whether the ferry-boat passed the libelant's boat as described in the
answer, or at unnecessary speed, as charged in the libel. Upon thi£
question the weight of the evidence is with the libelant. The libelant,
who was on the deck of his boat, and watching the ferry-boat, testifies
that the ferry-boat did not check her speed until after she passed the
Wrecker's pier. He also testifies that his attention was called to the
ferry-boat by his deck-hand. That he said to the deck-hau~, "Is she
going to check down?" and the deck-hand replied, "1 guess not, by,
the looks." This conversation had at the time, with the ferry-boat'
in view and under attention, strongly confirms the master's statement
that the ferry-boat did not check her speed until after she had passed
his boat.

In opposition to this statement of the libelant, the claimants pro
duce the testimony of the pilot and wheelsman of the ferry-boat. 'fhe
testimony of the pilot, which, it will be observed, is not strictly in ac
cordance with the statement of the answer, is this: "When we left
Quarantine dock we hooked the boat up, and when I got within 200
feet of the Club House dock, I shut her off with one bell., and from
there to Clifton I ran shut off." Elsewhere he says that he rang the
one bell because he could not manage the boat at full speed. But
he makes no claim to have navigated the ferry-boat with. any refer
ence to the effect of her navigation upon the boats lying at the bulk
head, nor did he know ofthe damage done until his return from New
York on the next trip, and his testimony, taken together, is calculated
to raise a doubt as to his having any distinct recollection of the place
where he slowed his boat o~:dhis particular trip. Certainly, it is not
sufficient to outweigh .the testimony of the libelant. whose attention
was called to the speed of the ferry-boot by the danger of his boat,
and whose statement is confirmed by the conversation had at the
time. No support to the pilot's testimony is derived from the tes
timony of the wheelsman, who manifestly has little, if any,. recol
lection respecting this partiqular trip. Moreover, the libelant's testi
mony in regard to the speed of the ferry·bo~t is in harmony with the
result, while that of the ferry-boat pilot is not. 'l'hat the passing of
the ferry-boat was followed by an unusual suction is proved, and not
denied. It is also shown by the movements of t4e canahboat., This
unusual suction is accounted for by unnecessaryspe,ed on.thepartofthe
ferry-boat, and the evidence discloses nothing else to which it can be
J.ttributed. Probability seems,: also,on the side of the libelant's state-
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ment that the ferry-boat passed him without checking. The ferry-boat
omitted the Stapleton landing, and this indicates that the boat was
short of time, as, according to the superintendent, she some times wa~

on the morning trip from New York. Being short of time, it is by no
means improbable that she ran longer than usual before checking her
speed. My concluflion, therefore, is that the damage sued for was
caused by a neglect of duty on the part of the ferry-boat in this, that
she passed the libelant's boat at an unnecessary rate of speed.

A decree must be entered in favor of the libelant, with an order of
reference to ascertain the amount.

THE CRAS. E. SOPER.1

THE OSSEO.1

(Distriet (Jourt, P. D. Nm.c York. November 16,1883.)

1. COLLISION-8'rEAM-BoAT AND TUG-CROSSING COUUSI£s-FAULT IN NOT HOLD
ING COURSE-FAULTY LOOKOUT.

A collision occurred between the tug B. and the steam-boat 0., in the East
river, in the day-time, in clear weather, nnder the foliowing circumstances:
The tide was flood. The O. had left Fulton market pier, where she had lain
head down the river, and rounded out, bound up the river. The S. was com
ing down near midstream. Abreast, or nearly so, and between the S. and the
New York shore, was a tug towing a schooner on a hawser down stream.
Ahead of the 8., coming up, was a tug with two barges along-side, and he
tween this tow and the New York shore was another tug and schooner. The
S. could not pass to port of the barges, owing to the closing up of the other
vessels, and starboarded, and had just cleared the barges when she struck the
O. on the port side. Held, that .the 8. was not in fault for sheering across the
bows of the barges, nor for not stopping and backing when she found she could
not pass the barges to port j nor was the collision caused by the S. being within
20 yards of the vessels going down, in violation of a state statute; that the
omission of the 8. to answer the O. 's Whistle caused no change in the move
ments of either, and in no way conduced to the collision j that after the S.
starboarded to pass the barges, the S. and the O. were on courses crossing, and
the O. was in fault. for straightening up the river and not holding her course,
and for not seeing the S. as soon as she might have done; that the S. was also
in fault for not keeping a good lookout, Rnd seeing the O. before the S. sheered,
it being highly probable that if the O. had been then seen the 8. would have
sheered more sharply, and removed from thl;\ O. the temptation to cross the S. 's
bows. Both vessels being responsible for the collision, the damages must be
apportioned. . .

2. SAME-CLAIM FOR SALVAGE BY VESSEL IN FAULT.
A claim .for salvage, made by the S. for towing the O. to R place of safety,

after she was disabled by the collision,was· rejected because the collision that
made the service neclfssary was in. part caused'by the fault of the S; herself.

In Admiralty.
Scudder <X Garter, for the Osseo.
Edwin G.· Davis, for the Soper.

1 Reported by R. D. & Wyllys Benedict, oUhe New York bar.
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BENEDICT, J. Taese are cross actions arising out ala collision be"
tween the tug Charles E. Soper and the steam-boat Osseo, that oc
curred nearly under the Brooklyn bridge, in the East river, on the
twenty-ninth day of May, 1882. The tide was flood. The Osseo
had left her berth at the Fulton maJrket pier, where she had lain head
down the river, and was bound on her regular trip up the river. It
was day-time, and the weather was clear. As the Osseo rounded out
from her berth, the tug Soper was coming down the river, near the
middle of the "stream. Abreast, or nearly abreast, of the Soper, and
between her and the New York shore, was a tug towing a three
masted schooner on a hawser, and also bound down the river. Ahead
of the Soper, and coming up the river, was a tug with two lumb€lr
barges along-side, and between this tug and the New York shore was
another tug with a schooner in tow. As the Soper approached the
lumber-barges, her intention was to pass to port of that tow, but this
was rendered impossible by the closing up of the other vessels, where
upon she hove her wheel a-starboard and passed outside of the lum
ber-barges. When she had just cleared them she came in collision
with the Osseo, striking her heavily in the port paddle.box. At the
time of the blow the Soper was backing her engine and the Osseo
was moving rapidly ahead. The libel of the Osseo charges that the
collision was occasioned by the fault of the Soper, in that she did
not keep out of the way of the Osseo, and in that she had no look.
out, and did not see the Osseo in time to avoid her, and did not an
swer her whistle. The theory of the Osseo, put forth in her libel, is
that she was about abreast of the lumber-barges and going in the
same direction as they were, but faster, when the Soper changed her
course to cross the bows of the lumber-barges, and, although the
Osseo blew one whistle and ported, the Soper, without answering the
whistle, kept on and ran into the Osseo. The answer of the Soper
states that, as the Soper crossed the bows of the lumber-boats, the
Osseo swung round the stern of the schooner that was towing up the
river, and, when pointed to the starboard quarter of the starboard
lumber-boat, attempted to crosS the bows of the Soper on that course
by putting on full speed, although she had half the river clear upon
the Brooklyn Bide, and there was nothing to prevent her avoiding the
Soper by stopping, or by going further towards the Brooklyn shore,
instead of attempting to pass close to the lumber-boats, as she did.

Dpon the argument it was earnestly contended in behalf of the Os
seo that the Soper was in fault for sheering across the bows of the
lumber-boats when she did. No Buchfault is charged in her libel,
nor was the sheer a fault. That course was forced upon the Soper
by the other vessels close to her, and was a proper course to pursue
under the circumstances. It was also contended that the Soper was
in fault for not stopping and backing when she found' tha.tsh-e" could
not pass the lumber-boats to port. This fault is not charged in the
libel, nor proved by the evidence. It was also contended that the
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SoperwSisrunning in violation of the state law, because she was leBs
than 20 yards ,from the tug and thrfle-masted Bchooner towing down.
The libel charges no such fault; nor was the collision caused by the
Soper being within 20 yards of the vessels going in the same direc
tion.

In regard to the faults that are charged in the libel it is my opin
ion that the omission of the Soper to answer the whistle of the Osseo
caused no change in the movements of either boat, and in no way
conduced to the collision. It is also my opinion that the Soper can
not be held in fault for not avoiding the Osseo. 'rhere was no dan
ger of collision between the Soper and Osseo before the Soper sheered
to cross the bows of the lumber-boats. The clear weight of evidence
contradicts the statement of the Osseo's libel, that, when the Soper
sheered, the Osseo was heading up the river abreast of the lumber

. barges, and shows that at that time the Osseo was astern of the lum
ber boats, heading towards Brooklyn. After the Soper altered her
course, the Osseo straigbtenod up' in the river, and attempted to cross
ahead of the Soper. If it be true that when the Soper altered her
course she assumed the obligation to avoid the Osseo, because the
vessels were then on courses crossing, and she had the Osseo on her
starboard hand, by the same rule the Osseo became charged with the
obligation to hold her course. This she did not do. On the contrary,
she straightened up the river, and, as the libel admits, came parallel
with the. lumber barges.' This fault of the Osseo plainly conduced to
the collision, and is sufficient to render her responsible for theacci
dent that ensued.

But the Soper is also in fault for not keeping a good lookout, as
charged in the libel. The testimdny shows that the Osseo was not
seen' by the Soper until after the Soper sheered and her bows had
crossed the bows of the lumber-boats. There was nothing to prevent

.the Soper from seeing the Osseo; and before making the change of
course that she did, it was her duty to observe the position of all ves
sels near her. And it is highly probable that if the Osseo had been
seen by the Soper when the necessity for the sheer arose, the Soper
would have been sheered more sharply than she was,. and thereby all
temptation to attempt to cross her bows removed from the Osseo.
For this fault the Soper must be held to be also responsible for the
accident that ensued. A similar fault is proved against the Osseo,
for she did not see the Soper as soon as she might have done. Had
the position of the Soper, when she altered her course, been observed
by the Osseo, it is probable that. the navigation of the Osseo would
have been different from what it was. My conclusion, therefore, is
that both vessels are responsible for the c.olUsion in question, and
that the damages resulting must be apportioned between them.

In addition to the.olaim of damages made by the Soper, her cross
libel contains a clailP for salvage services in towing the the Osseo to
a place of safety after she was disabled by the collision in question,.
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and also a claim for compensation for towing the Osseo for several
days after the collision,under a contract made in respect thereto.
No objection is made to the joinder of these demands in· an action
like this, and they will therefore be disposed of on their merits. 'fhe
claim for salvage must be rejected because the collision that made
the service necessary was in part caused by the fault of the S0l!e~
herself. . ,

As to the demand for towage services subsequently' performed un
der a contract there is really no dispute between the parties. This
demand is therefore allowed. If there be any controversy as to its
amount, a refere~ce may be had. ..

THE E. LUOKENBAOK.·

lJiBtrict Oourt, E. -D. NI!!D YIn'Ie. _January 19, 1884:)

8TJ!:NOGRAPHER'sFEES ON TRIAI.--:WHEN TAXED. ..
A direction made in open court that the testimony given in court be. taken

down by a stenographer is'sufficiiint to entitle the stcnographer's fces loue
taxed by the successful party. ..;

Appeal from Taxation of Costs.
Goodrich, Deady et Platt, for the motion.
Butler. Stillman et Hubbard. opposed.
BENEDICT, J. Thejudge's notes of the trial of this cause contain the

memoranquill, "stenographer takes notes." This memorandum in
dicates a direction given at the time that the testimony given.in court
be taken down by a stenographer. A direction to that effect made
in open court is. sufficient. It wltsunnecessary to enter a: formal
order. The sum paid stenographer was therefore for services ren
dered in pursuance of.a dh:ectionof the court, and, like the expenses
of printing, (Dennis v. Eddy, 12 Blatchf. 195.) is taxable by the suc.
cessful party.

lReported by R. D. & Wyllys Benedict, of tb~ NewYor~bar.
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WmTB v. Two HUNDRED AND NINETy-TWO THOUSAND THREE HUNDBlilD
DOLLARS, Proceeds of the Steam-Boats Americus, etc. 1

(District Court, E. D. N61JJ York. December 28, 1883.)

1. SHIP'S BUSBAND-LmN-PROCEEDS Oll' SALE Oll' VESSEL.
There is no lien on moneys, the proceeds of the sale of steam-boats, in favor

of one who acted in the capacity of ship's husband, for sums paid lIy him in
satisfaction of demands claimed to be at the ~ime sUbsisting maritime liens on
the vessels, such proceeds not being in his hands.

2. SAME-ExcEPTION TO LmEL.
Exception to a libel claiming such a lien on proceeds of certain vessels was

sustained and the libel dismissed.

In Admiralty.
D. If T. McMahon, for libelant.
Blair, Snow If Rudd, (R. D. Benedict, of counsel,) for respondent.
BENEDIOT, J. This case comes before the court upon exception to

the libel, upon the ground, among others, that the libel fails to state
facts, showing the libelant, R. Cornell White, to have a lien upon the
moneys proceeded against. These moneys, as the libel shows, are
the proceeds of certain steam-boats, of which vessels the libelant was
ship's husband. The claim sought to be enforced against these mon
eys consists of various sums paid from time to time by the libelant,
while acting in the capacity of ship's husband, in satisfaction of cer
tain demands, which were at the time, as the libelant claims, sub
sisting maritime liens upon the respective vessels. Upon this state
ment the libelant had no lien upon the vessels, and has none upon
the proceeds, not being in his hands. The authorities are clear to
the effect that a ship's husband has no lien upon the ship for sums
paid by him in satisfaction of the ship's bills. The Larch, 2 Curt. C.
C.427; The Sarah J. Weed, 2 Low. 556; The J. C. WiUiams, 15
FED. REP. 558. These cases are decisive of the present case. If au
thority were wanting, my opinion would still be adverse to the libel
ant. The libelant cannot maintain this action if he could not main
tain an action against the vessels themselves, and there are, in my
opinion, strong considerations which should forbid a ship's husband
to acquire, as against his principals, a lien upon their vessel for pay
ments which he is employed to make for them, and which he makes
for a compensation paid him. .

This exception to the libel is therefore well taken, and the libel
must be dismissed, with costs.

l.Reported by R. D. & Wyllys Benedict, of the New York bar.
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YOSllER ". ST. LOUIS, I. M. & S. By. Co.l

(OWoui~ Clour~, S. D. Mis8ouri. March 24, 1894.)

841

!bmOVAL Oll' CAOS ll'ROM: STATE CoURTS TO THB CIROUIT OoURT Oll' T1tlll UNITED
8'l'ATlllS.

Either party may remove into a circuit court of the United States any case
where the controversy is between oitizenl of difterent states.

Motion to remand a case removed to this court from the circuit
court of Jefferson county, Missouri, at the instance of the defendant
who is a resident of Missouri.

William M. Eccle. and E. P. John,on, for plaintiff.
Bennett Pike, for defendant.
TREAT, J. The court is referred to sections of the Revised Statutes

which embraced all statutes prior to December 1, 1873. Since then
the act of March 3, 1875, has enlarged the jurisdiction of the federal
oourts, whereby either party may remove into a circuit court of the
United States any case where the controversy is between oitizens of
different states.

The motion to remand is overruled.

ALBRIGHT and others t1. OYSTER and others.l

(Uircuit aourt, s. D. Millouri. January 21,1884.)

J!lQ1JITY-RESULTING TRUSTS-PARTIES.
A.• B., 0., and D. had an interest in certain lands. D. died, and E. quaJlfted

85 hil executrix, and in that capacity altreed with A., B., and O. that the land
Ihould be divided, and O.'s share conveyed to X. in trust for 0.'1 children.
The division was made, and O.'s share was conveyed to X. under an oral agree
ment that he would hold it in trust for said children; but the deed was abso·
lute on its face, and recited a consideration. though Done was paid by X. X.
afterwards, without consideration, made an absolute conveyance of said prop
erty to A.. A. then brought luit in ejectment against C., who held possession
of said property for his children, and relJovered judgment. In a suit brought
by C. and several of his children, in equity, to have said judgment at law ra
Itrained, and for other relief, held:

(1) That said oonveyance to X., under said oral agreement, had oaused a
resulting trult to arise in favor of O. 'I children, and that X. held lubject
~~~ .

(2) That A. received the legal title to said property from x., subjeot to said
&rust.

(3) That Eo, as executrix of D., and B. were both proper pam...

In Equity. Demurrers and plea. to the bill, aDd exoeptioDilo an
Iwer.

1 Reported by BenJ, P. Rex, FAq., of the S~. Loula bar.

V.19,no.12 -54:
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The facts stated in the bill are, in substance, as follows:
Abraham Oyster died in 1882, testate and seized of certain lands situated in

Missouri. He left four children, Margaret, George, David K., and Simon
Oyster. Simon, died. however, before his father's property was distributed.
He left a will, of which he appointed his wife, Margaretta, executrix. After
his death his wife, as his (lxeclltrix, agl'eed with the three surviving children
of Abraham Oyster to make a different division of Abraham Oyster's lands
from the one provided for in his will. It was agreed between them that said
lands should be sold by D;'K. Oyster, who was his father's administrator, at
public sale, and that certain specified tracts. and such other tracts as it seemed
advisable to keep, should be bid in by the parties to the agreement, and that
the lands so bid in should be appraised and divided between them without any
payment of the amounts bid. The plan was carried out, and the lands in con
troversy fell to D. K. Oyster, but, pursuant to said agreement, were conveyed
by him, as his father's administrator, to Simon K. Oyster, by a deed, absolute
on its face, and which recited a consideration. No consideration was paid by
said Simon K" however, and the conveyance was made under an oral agree
ment on his part to hold the property in trust for D. K. Oyster's children.
Simon K. SUbsequently became very sick, and, while be Was expecting to die,
George Oyster persuaded him that it might create trouble if he died with said
trust estate in his possession, and that he had better deed the land to him.
And Simon K. accordingly executed a deed, reciting a consideration, and ab
solute on its face, conveying said lantls to George Oyster, No consideration
was in fact paid. Ever since the property in question was bought in and
conveyed to Simon K. Oyster in the manner described, David K. has held
possession of it for his children, who are minors. After getting the legal title
into his hands, George Oysterbrough~~uitin.ejectment against David K. to
get possession of said property, with intent to defraud said children out of it.
and asked, also, for rents and. profits. David K., haVing no legal defense, en
tered into a stipulation with George to let judgment go in consideration of an
agreement on George's part that no execution should issue until May, 1884,
in order that compHtinants might have time to file their bill here, and judg-
ment went accordingly. . , . .

The prayer is that George Oyster be restrained from issuing :;ttl
:execution on the. judgment in the ~jec.tment suit, and from commehc
ing or prosecuting any ot-her proceeding at law against the complain
ants for recDveringpo'ssElssion of said lands; fora decree to convey to
Mollie N. Albright,'William E. Oyster, and lola E. Oyster, (children
of David K. Oyster,) all the right, title, and interest in, sa,id lands
which said George Oyster a¢quired from Simon K. Oystel', and for a
discovery. .

.Margaretta Oyster, executrix of Simon, and Margaret Oyster; who
3.1:e joined as parties defendant, demurred to the bill on the ground
that it does not show that theyha.ve any interest, or claim any inter
est,in the lands mention~4 in~he l;>ill, or have ever denied .cofuplain
ants' right to the relief demanded, and also because the bill does not
state any ease entitling tlomplaiuants'to any discovery or relief against
her.

Simon K. Oyster filed apl'ea raisinp; the question of whether or not
the Missouri statute of frauds should be held to operate to prevent
the granting of the relief ask~d in the bill. The section relied on. is
that "all declarations or creations of trust or confidence, of any landl:l,
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tenements, or hereditaments, shall be manifested and proved by some
writing signed by the party who is or shall be by law enabled to de
clare such trusts, or by his last will in writing, or else they shall, be
void." That section is followed by another, however, (section 2512,
Rev. St.,) providing that "resulting trusts shall be of like force as the
same would havtl been if the act had not been made."

George Oyster filed an answer in which he set up the statute of
frauds, and alleged, among other things, that David K. Oyster, as ad
ministrator of his father, was indebted, upon ,the basis of the contract
upon which the division of Abra,ham's real estate was made, in the
sum of $4,975 to him, and in the sum of $5,230 to Margaretta OyE>
ster, at the time he made the deed to Simon K. Oyster, and still re
mains indebted to them for said sums, with interest, although pay
ment had been frequently requested; and that the sureties on the
bond given by David K., as administrator, as well as David K. him
self, are insolvent, so that the only resource left his said creditors to
get payment of what remains unpaid of the legacies is the lands in
dispute, or the lien thereon for the unpaid purchase money.

The complainants excepted both to that part of the anf:lwer setting
up the statute of frauds and the parts setting up the indebtedness of
David K., as administrator, and his insolvency and the insolvency of
his sureties.

. George H. Shields and James Carr, for complainants.
Dryden cJ; D1'yden, for defendants;
TREAT, J. The demurrers to the bill are overruled. The demur

rants are proper, and in certain aspects of the case may be necessary
parties. Under the theory of the bill there was ample consideration
for the conveyance to Simon K. Oyster, in trust, moving from David
for his children. The averments are to the effect that the considera
tion named in the deed to Simon K. was l1'lerely for the purpose of
equalizing the distribution of the estate, as had been a~reed upon.
If those averments are true, then Simon K. took the title clothed with
the trust for David's children. ' It is admitted that George occupies
no better position than Simon K., his grantor.' Therefore the excep
tions to the plea are sustained; also, for the same reasons, the first
exception to the answer, to~wit, so much as sets up the statute' of
frauos. The other exception to the aI,lswer is overruled, for, if de
fend,ant's theory be correct, the matters involved in the second excep
tion may become material.

(JONTROL OF CoURTS OF EQUITY OVER JUDGMENTS AT LAW-GENF'RAL
PRINCIPLES. The leading American case on this subject is Marine Ins. Co.
of Ale:candria v. Hodgson,l in which the opinion of the court was delivered
by Chief Justice MARSHALL. The statement made by him in that case, of the
rules governing the action of courts of eqUity where relief is asked against

judgmepts at law, is as folloWll:"Without attempting to draw any precise

.7 Cranch, 332.
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line to which courts of equity will advance, and which they cannot pass, in re
straining parties from availing themselves of judgments obtained at law, it
may safely be said that any fact which clearly proves it to be a,gainst conscience
to execute a judgment, and of which the injured party could not have availed
himself in a court of law, or of which he might have availed himself at law
but was prevented by fraud or accident, unmixed with any fault or negligence
in himself or his agents, will justify an application to a court of chancery.
On the other hand, it may, with equal safety, be laid down as a general rule
that a defense cannot be set up in equity which has been fully and fairly tried
at law, although it may be the opinion of that court that the defense ought to
have been sustained at law."

In addition to the grounds for relief referred to by Chief Justice MARSHALL
mistake and surprise may be mentioned.

DEFENSES AvAILABLE AT LAW. "Where," as Chancellor KENT said in de
ciding the case of Simpson v. Hart, 1 "courts oflawand equity have concurrent
jurisdiction over a question, and it receives a decision at law,. equity can no
more re-examine it than the court of law in a similar case could re-examine a
decree of a court of equity." When a defense is once fairly passed upon, the
decision is final, no matter how inequitable it may appear.2 And where a de
fense sought to be set up in equity, as a ground for relief against a judgment
at law, might have been set up at law, but was not becausenf alack of diligence
on the complainant's part, equity will not interfere. The rule is inflexible.s
So, even where a judgment has been obtained by fraud, accident, or mistake,
if there is any adequate remedy at law, as by motion for a new trial, or ap
peal, equity requires the injured party to avail himself of that remedy, and
if he fails to do so without good excuse, will grant no relief.4 The fact that
a defense is equitable is no excuse for not setting it up at law, if available at
law under the Code practice.5 Ignorance of a defense constitutes no ground
for the interference of equity if there was negligence in remaining ignorant.
Defendants are bound to use diligence in preparing themselves for trial. If
they do not, they are left to bear the consequences.6 Thus, if a defendant
cannot appear and make his defense in person, it is his duty to employ an

11 Johns. Ch. 97.
2 Bateman v. Willoe, 1 Sch. & Let.

(Eng.) 204; Emerson v. Udall, 13 Vt. 477;
Agard v. Valencia, 39 Cal. 292; Duncan v.
Lyons, 3 Johns. Ch. 356; Ry. Co. v. Neal,
1 Wood, 353; Hendrickson v. Hinckly, 58
U. S. 443; Truly v. Wanzer

i
46 U. S.141;

Foster v. State Bank, 17 A a. 672; Brush
v. McCanby, 7Gill, 189; Snyderv.Vannoy,
1 Or. 344; Yancey v. Downer, 5 Litt. 8j
Sumner v. Whitley, 1 Mo. 708; Matson v.
l<leld, 10 Mo. 100; Ritter v. Democratic
Press Co. 68 Mo. 458.

SFoster v. Wood, 6 Johns. Ch. 86; Em
erson v. Udall, 13 Vt. 477 ; Smith v. Mc
Iver, 22 U. S. 532; Lester v. Hoskins, 26
Ark. 63; Higgins v. Bullock, 73 Ill. ll05 i
Smith v. Powell, 50 Ill. 21; Richmonll
Enquu~rCo. v. Robin~on, 24 Grat. 548;
Kelly v, Hurt, 74 Mo. 561; Katz v. Moore,
13 Md. 500 j Collier v. Easton, 2 Mo. 146 j
Jackson v. Patrick, 10 S. C. 207; Slackv.
Wood, 9 Grat. 40; Marsh's Adm 'r· v. Bast,
41 Mo. 493 ; Pre.witt v. Perry, 6 Tex. 260;
Lyday v. Douple, 13 Md. 566; Selbina Ho
tel Ass'n v. Parker, 58 Mo. 327; Ewing v.
Nickle, 45 Md. 413; Gaines v. Kennedy,
53 Miss. 103; Johnson v. Lyon, 14 Iowa,

431, Mills v. Van Voorhis,10Abb. Pr.tO;
Coffee v. Ball, 49 Tex. 16; Andrews v.
Fenter, 1 Ark. 186; Cummins v. Bentley,
5 Ark. 9; Bellany v. Woodson, 4 Ga. 175 ;
Robuckv. Harkins, 38 Ga. 174; Norris v.
Hume, 2 Leigh, (Va.) 834; Green v.
Thomas, 17 Cal. 86; Marsh v. Edgerton, 1
Chand. (Wis.) 198; Tyler v. Hamersley,
44 Conn. 419; Phelpil v. Peabody, 7 Cal.
50.

'Huston v. Ditto, 20 Md. 305; Bellows
v. Stone, 14 N. H. 203; Reed's Adm'r v.
Hansard, 37 Mo. 199; Nat. Bank v. Bur
net Manufg Co. 33 N. J. 486; City of Mus
catine v. M.& M. Ry.Uo.l Dill. 536; Hud
son v. Kline, 9 Grat. 379j Walll:er v. Rob
bins, 55 U. S. 584.

5 Kelly v. Hurt, 74 Mo. 561; Winfield
v. Bacon, 24 Barb. 154; Savage v. Allen,
lS4 N. Y. 458.

8Skiimer v. Deming, 2 Ind. 558; Mc
Cown v. Macklin's Ex'r, 7 Bush, 308;
Brown v. Swann, 35 U. S. 497; Thompson
v. Berry, 3 Johns. l1h. 396; Tutt v. Fergu
son, 13 Kan. 45; McCollum v. Prewitt, 37
Ala. 573; Garrett v. Lynch's Adm'r, 45
Ala. 204; Marine Ins. Co. v. Hodgson, 11
U. S. 333.
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agent or attorney to act for him if the defense is of such a nature that it can
be made in his absence. If it cannot, he should apply for a continuance.
Where he fails to do either, and jUdgment goes against him by default,equity
will not enjoin its execution.1 The negligence of attorneys is considered the
negligence of their clients, and equity will not interefere on behalf of a com
plainant whose attorney has negligently failed to make a defense to a suit at
law and permitted judgment to go by default,2 or has neglected to assign er
ror on appeal,S or frauduielltly caused his client to lose the benefit of an ap
peal,4 even where the attorney is insolvent. But where the defendant has
both a legal defense and an equitable defense, not available at law, a failure
to use diligence in making his legal defense will not, it seems, prevent a court
of equity from granting an injunction upon proof of the equitable defense,in
case a judgment is rendered against him.6

DEFENSES NOT AVAILABLE AT LAW-NEWLy-DISCOVERED EVIDENCE.
Equity will always restrain the execution of a judgment where it would
be contrary to equity and good con~cience to allow it to be executed, and
where the facts which render it thus inequitable were either not available at
law,6 or were not discovered by the complainant, notwithstanding due dili
gence, until it was too late to set them up there.7 In Wynne v. Newman's
Adm'r, 7';) Va. 816, BURKE, J., says that the circumstances under which
eqUity will grant a new trial because of newly-discovered evidence "may be
summed up thus: (1) The evidence must have been discovered since the
trial. (2) It must be evidence that could not have been discovered before
the trial by the plaintiff or defendant, as the case may be, by the exercise of
reasonable diligence. (3) It must be material in its object, and such as ought,
on another trial, to produce an opposite result on the merits. (4) It must
not be merely cumulative, corroborative, or collateral." The general rule
governing this whole subject is that whenever a complainant can show a
good defense which he has failed, without fault or negligence, to avail him
self of at law, he may be relieved in chancery.s

WHERE THERk HAS BEEN NO SERVICE OF PROCESS, OR A DEFECTIVE
SERVICE. Where an unjust judgment is obtained against a defendant over
whom the court rendering the judgment haFl no jurisdiction,9 or who has
never been served with process, or received notice of the institution or'pend
encyof the suit against him,lo the execution will be enjoined, unless relief

1 Duncan v. Gibson. 45 Mo. 852; George
v. Tutt, 36 Mo. 141; Powell v. Cyfers. 1
Heisk. 526; McCollum v. Prewett, 37 Ala.
573; Cl'im v. Handley, 94 U. S. 652.

2 Rogers v. Parker, 1Hughes, 148; Kern
v. Strausberger. 7 Ill. 413; Bowman v.
Field. 9 Mo. App'. 576; Winn v. Wilson,
1 Hemp. 698; Crlm v. Handley, 94 U. S.
652.

BMiller v. Bernecker, 46 Mo. 194; Di·
net v. Eigenmann. lJ6 Ill. 39.

'Dobbs v. St. Jo. F. & M. Ins. Co. 72
Mo. 189.

8 Cornelius v. Thomas, 1 Tenn. Oh. 283;
Winchester v. Gleaves, 3 Hay. 213.

6 Clute v. Potter. 37 Barb. 199; Marine
Ins. 00. v. Hodgson, 7 Cranch, 333; Fos
ter v. Wood, 6 Johns. Oh. 86; Gaines v.
Hale, 26 Ark. 168; Ke~v.Knott, 9 Gill &
J. 342; Pollock v. GIlbert,. 16 Ga. 398;
Vather v. Zane,' 6 Grat. 246; Rogers v.
Cress. 3 Pin. (Wis.) 36; Dunham v.
Downer, 31 Vt. 249; Weaver v. Poyer, 79

Ill. 417; Bank v. Ruse, 27 Ga. 391; Odell
v. Reed, 5,! Ga. 142.

TIglehart v. Lee, 4 Md. Oh. 514; Foote
v. Silsby, 1 Blatchf.· 545; Taylor v. Sut
ton. 15 Ga. 103; Pearce v. Chastain, 3 Ga.
226; Mills v. Van Voorhis. 10 Abb. Pl'.
10; Millickv. First Nat. Bank, 52 Iowa, 94.

8Sanders v. Jennings, 2 J. J. Marsh.
1113; Barr v. Deniston, 19 N.H. 170 ; Wat
son v. Palmer, 5 Ark. 001 ; B8Ink v. Repse,
27 Ga. 391; Humphreysv. Legett. 50 U. S.
297; Legett v. Humphreys, 62 U. S. 66;
Burem v. Fotiter. 6 Heisk. 333; Rice v.
Bank, ·7 Hum. 39; Clifton v. Livor, 24
Ga. 91.

8 Grass v. Hess; 87 Ind. 198.
10 Martin v. Parsons,49 Cal. 94; Weaver

v. Poyer, 79 Ill. 417; Wilday v. McConnel,
63 Ill. 27a; Southern Exp. Co. v. Craft, 43
Miss. 008; Brook$ .v. Harrison. 2 Ala. 209;
Dunklin v. Wilsonj64 Ala. 162; Crafta v.
Dexter,S Ala. 767 .
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can be obtained at law.! But no relief will be granted where the complain
ant has been properly served with process, and has failed to make a defense
because he thought the suit was against another person.2

WHERE AN ATTEl\!PTIS MADE TO LEVY ON PROPERTY NOT BELONGING
TO THE DEFENDANT. ' Equity will not permit a judgment to be executed by
levying on property not belonging to the party against whom'it was ren
,dered;3 and where a person is in quiet possession,of real estate as owner, it
will restrain others by injunction from dispossessing him by process growing
out of 'litigation to which he was not a party.4 ,

FRAUD, AOOlDENT, SURPRISE, AND MISTAKE. Equity will never permit
an unjust judgment, obtained, withoutnegligeRceon the defendant's part, by
surprise, fraud, accident, or mistake, to be executed where there is no legal
remedy.5 'rhus, where the plaintifl' caused a false return to be made by the
person deputed to serve the summons on the defl'.ndant, when he knew
there had been no service, and 1'8CO\'e1'el1 judgment by default, th~ judgment
was annulled. So, relief was granted where the plaintiff had,ihdnced the
defendants to withdraw an equitable plea they had filed in the case, by a
promise that if such plea were withdrawn he would do the eqUity set up in
the plea, and would enter into writing to that effect, but had failed to comply
with hig promise and taken judgment.6 So, where a judgment is taken by
default in violation of an agreement of compromise by which a defense is pre
vented, its execution will be restrained.1 So, where the defendant is induced
by false representations of the plaiiltiff 8 or his attorney 9 to believe that no
further proceedings will be taken, and makes no defense, a judgment by de
fault will not be permitted to be executed. So, where the defendant allows
judgment to go against him in consideration of an agreement on the plain
tiff's part that no money need be paid on it except upon the happening of a
certain event, the plaintiff will not be permitted to exact payment in viola
tion of the agreement. to So, where defendant's counsel is shown to have
acted for both parties, and advised the defendant to confess judgment. ll So,
where a sheriff, whom the complainant had agreed to save harmless, fraudu
lently, in collusion with the plaintiff, allowed judgment til go against him
when he bad a good defense.12 But he who comes into equity must do
equity. If a party asks for relief against a judgment for more than is due,
he must offer to pay what he admits is due.13 ' .

In Oannon v. Reynolds..14 where a mistake was made in the defendant's
favor in Lhe statement of the account sued on, and the defendant, knowing of
the mistake, allowed jUdgment to go by default, the jUdgment was set aside.

In another case, in which an appeal had been dismissed, because of a cler·
ical mistake in making out the appeal bond, the jUdgment was enjoined.

In the case of Bell v. Ounningllam t6 the defendants were non-resident
foreigners. Their counsel went to trial upon the declaration as it stood, which
was not supportable. New counts were filed by leave of court, which cov-

1 Nat. Bank v. Burnet Manuf'g Co. 3 :N.
J.486.

, Higgins v. Bullock, 73 Ill. 205.
8 Givens v. Tidmore, 8 All'. 745.
4 Goodnough v. Sheppard, 28 'Ilt '81 :

Stewart v. Pace, 30 Ark, 594. "
6 Carrington v. Holabird, 17 Conn. 530;

Wingate v. Haywood, 40 N. H. 437 j' Cur
rier v. Esty, 110 Mass. 536; Norris v.
Hume, 2 Leigh, (Va.) 384j Brooks v.Har
rison, 2 All'. 209 j Rogers v. Cross, 8, Pin.
(Wis.) 36 ;.Eurem v. Foster, 6 Heisk. 333.

oMarkham v, An~ier, 57 Ga. 42.
TNealis' Adm'r v. Dicks. 72 Ind. 374;

Bridgeport Say. Bank v. Eldredge, 28
Conn. 556 j Rogers v. Gwinn, 21 Iowa, 58;
Hibbard v. Eastman, 47 N. H. 507; Kent
v. Ricards, 3 Md. Ch. 392.

8Dobson v. Pearce, 12 N. Y, 1M; Will
iams v. Fowle~ 2 J. J. Marsh. 405.

8 Pearce v. 'VIney, 20 Conn. 544; Hol-
land v. TrottE'.r, 22 Grat. 136.

10 Moore v. Barclay, 16 Ala. 158.
n Molyneuxv. Huey, 81 N. C. 107.
U Iglehart. v: Lee, 4 Md. Ch. 514.
18 Campbell v.Morrison. 7 Paige, 157.
14 5 El. & Bl. 300. '
16 1 Sumn. 89.
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ered a claim not before embraced 1n the declaration. The defendants had no
notice of the change and no means of instructing their counsel on any point
of defense. The trial immediately vro.ceeded, and a verdict obtained which
would not have been recovered if the dHendants had had notice of the claim.
JUdge STORY delivered the opinion of the court, and held that an injunction
should be granted pro tanto to the judgment. ou the ground of surprise.

EQUITABLE REMEDIES-NEW TRIALS. In relieving against an unjust
jUdgment recovered in a court of law, equity does not act upon the court of
law, but upon the party who has recovered the judgment,-sometimes by siIu
ply enjoining him from attempting to collect it; sometimes by forcing him to
agree to a new trial. The new trial should never be granted in terms. I In
deciding the case of O. &: F. Ry. 00. v. Titus, Chancellor RUNYON laid down
the law as follows: "Originally chancery compelled neW trials at law by per
petually enjoining the plaintiff in the jUdgment from enforcing it, unless he
would consent to a new trial; the injunction being the, means by which the
plaintiff was constrained to do justice, and the practice of thus compelling
new trials at law still exists. This court can, in any given case, itself give
effect to the testimony, with respect'to which a new trial maybe ordered, and
determine what difference it ought to have made in the result of the tJial at
law, if it had been introduced there. In such cases there will, in effe()t, be a
newtrial in this court, instead of at law. ,It is qUite within the power of
this court to order an issue at law where the ~acts are contradictory." 2

Bt. Louis. B. F. REX.

I Story, Eq.,Jur. ~ 1571 etseq.;. Yance,Y v.
Downer. 5 Lltt. 8; Bush v. CraIg, 4 BIbb,
168; Floyd v. Jayne, 6 Johns. Ch. 479:
Wynne v. Newman's Adm'r, 75 Va. 811.
Contra, McConnell's Ex'r, 63 Ill. 280;'
Nealis' Adm'r v. Picks, 72 Ind. 374: 001-

lier v. Easton, 2 Mo. 1461. Molyneux v;
Huey,81 N. O. 106; Carrington v. Hohr
bird, 19 Conn. 84. ' ,

S Key v. Knot, 9 Gill &J. 342; Foote v.
Silsby,.1 Blatchf. 545: Turney's Ex'r v.
Young, 2 Tenn. 266.

NICHOLS v. JONES and anoth~r.l

(Oircuit Court, N. D. Al~ama. February, le8~),'

1. EQUITY JURlSDICTIPN.
Where t~e case shows.that "multiplicity of suit's at law'.":lll be necessary for

the. co~plalUant to obtam at law an adequate remt:dy, a blU in eqUity will 'bl:!
mamtamed. '

2. INJUNCTION.
Injunctions are gran~ed to prevent trespasses as well as to stay waste where.

the mischief would be Irreparable and,to prevent a mUltiplicit~of auits.

In Equity. , On motion for injunction. '
The complainant's bill showstha.t oli thes6venth of May, 1873~

Henry Clews being the owner and in possession of certain mineral
lands in Ca.lhoun county, in this state, Bold and conveyed for value
the same to John, M. Guitea.u, who a.fterwardB, on the sixth ofJllnElj
1876, sold and conveyed to JohnP. McEwan', and that th& latter 'with

, '" "

I Reported hy Joseph J? Hornor, Esq., of the New. Orleans,bar.
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his wife, on the sixth of March, 1880, by proper deed, sold and con
veyed the same to complainant, and that all of the said conveyances
were properly acknowledged and recorded in the county of Calhoun
prior to the YElar 1880, except the one last mentioned. Further, that
the defendants claim title to the same premises by virtue of an attach
ment suit instituted in the circuit court of Calhoun county early in
the year 1880, by defendant Jones against said Henry Clews, a citizen
of New York, in which suit said lands were attached, a judgment re
covered, and the lands sold by the sheriff of Calhoun county under
execution to said Jones on May 81, 1880. Further, that at a former
term of this court complainant had inBtituted a suit for the posBession
of said lands against one Ashley, a tenant of defendant Jones in pos
session of the same, and recovered a judgment, which was executed
by the marshal, who, under a writ of habere facias possessionem, placed
complainant in possession, and that complainant took possession and
held t,he same by his agent and tenant, and that thereafter the de
fendant, with fraud and illegal influence over the said tenant, dispos
sessed complainant, possessed himself,' and has ever since detained
and now holds the same. Further, that complainant has instituted
an action for damages against said Jones in the circuit court of Cal
houn county, because of his said trespass, which action is now pend
ing. The bill also alleges that the lands are valuable only as mineral
lands; that defendants are mining and removing ore, and thereby in
flicting irreparable damage; that defendant Jones is insolvent, and
defendant Morgan has little, if any, means; and that only by a multi
plicityof suits at law can complains,nt, if at all, protect his rights.

The defendants, by answer not sworn to, deny that complainant is
owner of the lands described, and allege fraud and collusion in the
conveyances from Clews to complainant's grantor, and the fraud and
collusion of complainant and Ashley in obtaining the judgment in
this court for possession, which judgment has been set aside and
defendants admitted as parties, and that the suit is still pending;
and they deny all fraud and illegal influence in obtaining possession
from complainant's tenant as set forth in the bill; and all other
matters charged in the bill are admitted, the defendants particularly
claiming bonafide title under the attachment proceedings set forth in
bill and answer.

An admission is now filed in the record that when tbe bill in this
case was filed an action of ejectment by the complainant against the
defendants for the land in controversy was pending in this court;
that on November 5, 1888, the complainant dismissed bis said action
of ejectment, and tbat there is now no action of ejectment pending by
the complainant for the land in controversy. An inspection of the
record shows tbat the said action of ejectment was dismissed under
an order of court rendered at last term compelling the complainant to
elect between his action of ejectment and this equity action. At this
time a motion, after due notice, is made for an injunction to restrain.
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pendente lite, the defendants from wasting the lands in controversy by
removing the mineral deposits therefrom. The defendants admitting
the facts of removal of minerals, resist the motion on the two grounds
-of want of equity in the bill, and of diligence on the part of com
plainant.

D. P. Lewis, for complainant:
Ward &: Cabaniss and J. D. Brandon, for defendants·.
PARDEE, J. It seems clear that if complainant has brought his

case within our equity jurisdiction a proper and meritorious case for
an injunction is shown. The admitted damages committed and be.
ing committed by defendants are irreparable, restitution being im
possible, and the money value not being ascertainable, and the defend
ants are insolvent, or next door to insolvency. The defendants first
urge that as no suit in ejectment is pending, and no specific fraud
alleged in the bill, the action is one of ejectment in the form of a bill
in chancery. Were this all of the case there would be nothing fur
ther to do. than to refuse the motion and, sua sponte, direct the bill to
be dismissed. Lewis v. Cocks, 23 Wall. 469. But the complainant
shows one suit for damages now pending, the recovery of one judg
ment in ejectment, and possession obtained thereunder, which was
lost by the fraud and illegal influences of the def'endants, and the
case shows that a multiplicity of suits at law will be necessary for
the complainant to obtain at law an adequate remedy. Equity will
entertain bill to prevent a multiplicity of suits. Garrison v. Ins. Co.
19 How. 312 j Story, Eq. Jnr. § 928. Injunctions are granted to pre
vent trespasses as well as to stay waste, where the mischief would be
irreparable and to prevent a multiplicity of suits. Livingston v. Liv
ingston, 6 Johns. Ch. 497; Story, Eq. Jur. §§ 928, 929. That the
defendants deny complainant's title, and that no suit at law is pend
ing to settle the question of title, is a very serious objection to the
granting of the injunction asked: but it aeems the effect of this is
avoided from the following facts apparent on the record: (1) The
defendants do not deny nor assert title under oath. Griffin v. Bank,
17 Ala. 258; Rainey v. Rainey, 35 Ala. 282. (2) The title claimed
by defendant as defeating complainant's, appears to be one obtained
by attachment against a bankrupt, issued long after the bankruptcy
and seizing property sold by the bankrupt months before the bank
ruptcy, making a very doubtful pretense of title, nearly a sham on
its face. Rev. St. §§ 5119, 5120: Bank v. Buckner, 20 How. 108.
(3) The defendants compelled the complainant to elect between his
bill in equity and his suit in ejectment, and now object to the state
of litigation as forced by themselves.

In the case of West Point Iron Co. v. Reymert it was held that mines,
quarries, and timber are protected by injunction, upon the ground
that injuries to and depredatious upon them, are, or may cause, ir
reparable damage, and with a view to prevent a multiplicity of suits;
nor is it necessary that the plaintiff's right should be first established
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in an action at law. 45 N. Y. (6 Hand.) 703. And in that case the
court further said:

"It was a proper'case for relief by injunction if the plaintiff's right to the
mine was established, and it was llot necessary that, the right should be first
established in an action at law. The injUry complained of was not a mere
fugitive and temporary trespass, for whi,ch adequate compensation could be
obtained in an action at law, but was all injury to the corpus of the estate."
Page 705.

See, also, Thomas v. Oakley, 18 Ves.184; Story, Eq. Jur. 929; and
see McLq,ztghlin v. Kelly,22 lJal.211.

The want of diligence urged against the complainant is that, as the
defendants filed their answer September 14, ,1883, the complainant
should have had- his case ready for hearing at the October term fol
lowing; The Mmplainant, had until the October rules to demur, or
reply, and then he was entitled to three months to take testimony be
fore he c01.1ld be cparged with-wantaf diligence. Besides the October
term seemB to have been used npill determining whether complain
ant should elect between his acti\)n at law and his bill in equity, and
from affidavit on file, it seems the chancery docket was not called
from press of other business. .

On the whole case, I do not see, in view of the insolvency of the
defendants, rendering a multiplioityof suits necessary for the com
plainant to 'protect himself at law, and that the injuries complained
of are to the body of the estate, and considering that this court has
forbidden the complainant to prosecute his suit at law and his bill in
equity at .the same time, how,'in ~quity, an injunction preserving the
rights of the parties, pending the suit,'can be refused.

The rights of the defendants will be saved by complainant's giving
bond in the sum of $1,000.

NEWMAN, Receiver, v. MOODy.J

(Circuit Oourt, No D. Alabama. February, 1884.)

1. DEMURRER,
A demurrer filed without leave, and after answer and submission, comes too

late; by an,swering, defendant waived all objections to the form and manner of
proceediDg.

2, REHEARING-EQUITY RULE 88.
Where no appeal lies from the decree. to the supremc court it was within the

.discretion of the court, under equity r\l.le No. 88, to allow a rchearing before
the end of the next term, even if the decree was final.

3. RECEIVJj1R.· ., .
Where an administrator comes into the possession of funds belonging to the

estate of his decedent. and aCCOllnts therefor to the state court appointing him,
long prior to notice from this court, 4e cannot be held to agflin account for or
pay said money to a receiver silbsequently appointed by this court.

1Reported by Josepb P. Hornor, Esq., oftbe New Orleans bar.
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At the October term, 1881, the following petition was filed:
"To the Hon. John Bruce, presiding in the Oircuit Oourt of the United

States for the Northern District of Alabama: In the case of W. H. J ohn
son and others against "'tV. R. Alexander and others, pending m said court,
your petitioner, W. P. Newman, is receiyer, having been appointed as such
at a former term thereof. Your said petitioner alleges that there is now in
the hands of Amos L. Moody, of Franklin county, Alabama, within said
Northern district, the sum of five hundred and forty-one ~5-100 dollars be
longing to the estate of Jacob V. Johnson, deceased. Your petitioner, there
fore, prays for an order directing said Moody to appear at the next term of
this court to show cause, if any he have, why a decree should not be rendered
against him in favor of your petitioner for said money, and he will ever pray."

Thereupon the following order was .entered:
"It is hereby ordered that notice be issued and served on Amos L. Moody,

of Franklin county, Alabama, to appear at the next term of this court, and
show cause, if any he have, why a decree should not be rendered against him
in favor of the said W. P. Newman, receiver as aforesaid, for the sum of five
hundred and forty-one 25-100 dollars, alleged to be in his hands, belonging to
the estate of Jacob V. Johnson, deceased, of whose estate the said Newman
is receiver.

"This October 25, 1881.
[Signed] "JOHN BRUCE, Judge."

At the following term, in April, 1882, the defendant Moody filed
the following answer:

.. In answer to the citation served on him in the above-stYl6d cause, Amos
L. Moody, as administrator de bonis non of the estate of Jacob V .•Johnson,
states that the only assets that have come into his hands as adm1nistrator were
85 shares of the M. &. C. R. R. stock, which was sold under the orders of the
probate court of Franklin county, and from the sale thereof the sum of $541.25
was realized. The said sale was duly confirmed, and the proceeds thereof ex
pended and disbursed in part payment of the cost of admini~tration, all of
which will be more fully seen by Exhibit A, showing the diff~ent payments
made out of said fund, and Exhibit B, the decrees of the court thereon, and
which are made as part of this answer. He further states that said fund was
garnished in his hands by process of garnishment served on W. D. Bowen
and respondent from the circuit court at Lauderdale county i.n favor of W.
A. Bassinger v. Reuben Oopeland, Adm'r ofsaid estate of Jacob B. Johnson,
and W. D. Bowen and respondent Amos L. Moody, long prior to issuance and
service of said citation. Now, having fully answered, respondent prays to be
hence dismissed with his reasonable costs in this behalf expended.

[Signed I ..AMOS L. MOODY."

Thereupon the following was rendered:
.. This cause is submitted on petition of William P. Newman, receiver, etc.,

for decree against Amos L. Moody, and it appearing to the satisfaction of the
court that the said Moody received, on the eleventh day of June, 1880, five
hundred and forty-one 25-100 dollars of moneys belonging to the estate of the
said Jacob V. Johnson, deceased; and it further appearing to the satisfaction
of the court that said Moody bas disbursed the same without authprity pf law
and contrary to the orders of this court: It is therefore ord(lred,:adjudged,
and decreed by the court that said Moody pay to said William P; Newman, as
such receiver, the sum of six hundred and twenty dollars and seventy-fo.ur
'lents, that being the principal, with the interest added thereon to this date;
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besides the costs of the proceedings upon this petition, for which let execution
issue.

"April 14, 1882.
[Signed] "JOHN BRUOE, Judge. ,.

At the succeeding term of court the following was entered:
"Comethe parties by their solicitors, and, upon motion and showing deemed

satisfactory to the court, it is ordered that the former submission of the par
ticular matter of the petition of WIll,. P. Newman, receiver, against A. L.
Moody, and the answer of said Moody to said petition, be set aside and a new
submission of said matter be Kranted, to be heard and decided in vacation, and
that the counsel be allowed thirty days in which to file briefs; also that said
A. L. Moody have leave to file an amended answer, and that he be allowed
1Hteen days within which to file said answer."

The defendant has filed a demurrer, and an amended answer and
demurrer, and the cause has been submitted to the circuit judge on
the record and briefs.

L. P. Walke?' rJ: Betts, for receiver.
O'Neal rJ: O'Neal, for defendant.
PARDEE, J. The demurrer filed by defendant contains 23 counts,

but practically makes but three points: (1) That the receiver had not
been previously authorized nor instructed by the court to institute the
suit; (2) that the proceedings were summary, and not by regular bill
and subpama; and (3) the remedy should have been by action at law.

The amended answer states the same defense as the original, but
more explicitly, and, unlike the original, is properly verified. The
brief filed by defendant is devoted to sustaining the points made by
demurrer, of which it is sufficient to say that the demurrer was filed
too late, being filed without leave, and after answer and submission.
By answering, defendant waived all objections to the form and modes
of proceeding.

The sole point made by counsel for the receiver is that the decree
was final with the April term, 1882, and beyond the power of the
court to vacate at the subsequent term. If it was a final decree and
appealable the point is well taken. Oameron v. McRobe1·ts, 3 Wheat.
593; McMicken v.Perin,18 How. 507. "No rehearing shall be granted
after the term at which the final decree of the court shall have been
entered and recorded, if an appeal lies to the supreme court. But, if
no appeal lles, the petition may be admitted at any time before the
next term of the court, in the discretion of the court." Equity rule 88.
I doubt if the decree was a final decree. It in effect only changed
the custody of the fund in controversy. It was yet to be disposed of
by the court, and if it had been paid over to the receiver, could, if
justice required, have been turned back to the defendant. As it waR
not paid over, it was within the discretion of the court to re-examine
the question as to whether it should be paid over. But as no appeal
lay from the decree to the supreme court, under the equity rule re
ferred to, it was within the discretion of the court to a1l9w So rehearine
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before the end of the next term, even if the decree was final. On the
merits of the case equity and justice are with the defendant.

Aside from the answers and exhibits attached, there is no evidence
adduced. From the answers and exhibits it appears that the defend
ant, as administrator de bonis non, with the will annexed of Jacob V.
Johnson, came into possession of the sum of $541.25, long prior to
the appointment of plaintiff as receiver in the caae of W. H.Johnson
v. W. R. Alexander, by this court, and that prior to notice he (defend
ant) had fully disbursed the same under orders and judgments of the
probate court of Franklin county, by which court he was appointed ad
ministrator, and with which court he has settled his accounts. On
what equity he can be compelled to pay again has not been pointed
out. The former decree was based on the ground "that said Moody
has disbursed the same without authority of law, and contrary to the
orders of this court." This does not appear at this time, but the con
trary is fully established. Moody was not a party to the main ease,
and he disbursed the money under orders of the court which appointed
him administrator long prior to notice from this court.

A decree will be entered at the next term, vacating the decree en
tered herein at the April term, 1882, and dismissing all proceedings
against Amos L. Moody, with costs.

BLAm v. ST. LOUIS, H. & K. R. Co}

(CircuU (lowrt, E. D. Missouri. March 24, 1884.'

1. LIENS UPON PROPERTY IN THE HANDS OF A RECEIVER.
Where a railroad has been placed in the hands of a receiver by this cOl1rt,

persons claiming statutory liens may he permitted to file them here with the
Ilame force and effect as if filed respectively in the Iltate courts.

2. SAME-STATUTORY AND EQUITABLE LIENS ON THE SAllIE FOOTING.
Where like demands are presented from other states in which no statutory

lien therefor exists, they will be entitled to the same 8tatu8 as statutory lieus.

In Eqnity. Order.
Butler, Btilman cI; Hubbard, for complainant
William P. Harrison, for defendant.
TREAT J. Inasmuch as many intervening petitions have been filed

in this case, and others may be, praying for orders on the receiver
to pay the sums claimed out of the net income of the, defendant cor
poration as operated by said receiver, and also out of the funds by
him raised on his certificates issued, and to be issned, under the or
ders of this court, as a first lien on the property of said corporation,
and on the property by him acquired under the orders of this court, in

1 Reponed by Benj. F. Rex, Esq., of the St. Louis bar.
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the course olbis administration of his tt'ust, and inasmuch as some
of said petitions may rest on statutory liens, conditioned on the no'"
tice and proceedings required by statute,-

It is ordered that, to a~oid expense and delay, all persons claiming
statutory liens be permitted to file the· same in this court, with the
same force and effect as if filed, respectively, in the state courts.

It is further ordered that where like demands are presented from
other states, in which no statutory lien therefor exists, they shall be
entitled to the same status, so that statutory and equitable liens may
rest on a like basis.

Inasmuch as this court has' heretofore settled the rules of law and
equity by which all intervening claims in cases like this are to be ad
judged, and the United States supreme court has more definitely and
fully prescribed such rules, in Fosdick v. Schall, 99 U. S. 235; Bar
ton v. Barbour, 104 U. S. 126; Miltenberger v. Ry.' 106 U. S. 286;
S. C. 1 Sup. Ct. Rep. 140; Union Tr'ltst 00. v. Soztther, 107 U. S.
591; S. C. 2 Sup. Ct. Rep. 295; Union Trust Go. v. Walket', 107 U.
S. 596; S. C. 2 Sup. Ct. Rep. 299.

It is ordered that all intervening claims filed, or that may here
after be filed, in this case, be referred to the special master herein, for
his report thereon, his reports to state distinctly whether the respect
ive demands are such as should be pEtid by the receiver under the
rulings of the United States supreme court, or are merely claims at
large against the defendant corporation, devoid of a lien, statutory or
equitable, prior in right to the lien of the mortgage sued on.

lt is further ordered that when an intervening claim, 80 far as the
facts on which it rests, fully appears from the books of the defendant
to be correct, the master may proceed to pass thereon without further
evidence, unless, in his opinion, further evidence is needed, or some
person in interest appears to contest the same.

It is further ordered that the master give due notice to the reBpect
iva claimants or their attorneys, also to the trustee and receiver or
their attorneys, when and where he will proceed to consider and pass
upon their demands.

The right of exception to proceedings before the master and to his
reports is reserved. The receiver should, in all of these demands,
have notice of the time and place of hearing the same before the mas
ter and in court; also the solicitor of the complainant, with leave to
be heard in person or by attorney.

To avoid delay and expenses the receiver and complainant should
have an attorney to attend to this business who is an officer of this
c(mrt, and ready to conduct the business promptly and efficiently, and
to accept service accordingly.1

J The same order was made in the case of Central Tru8t Co. v. TeaJas ~ St. L. BU.
(Jf).
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DONAJdrE and others 11. BOBltRTS anct others."

(Oi'l'cuit Oourt, B. D.Mi8B9U'I'~ March 21, 1884.)

1. DEP08ITION8-CERTIFIOATE.
Where depositions are taken de be~ 688e, under section 865, Rev. St.• befora

• notary, his certificate should state, among other things, (1) that he ill not a
party in Interest; (2; that the depositions were reduced to. writing in the de
ponent's. presence; and (3) in what court it ~ to be used.

I. SAME-AMENDMENTS. .
Where a notary's certificate fails to comply with ~he requirements of law,

leave may be given to amend it.

InEquity. Motion to suppress depositions.
The grounds of the motion sufficiently appea.r froni. the opinion of

the court.
Walker it Walker, for complainants•.
Lucien Eaton, for defendaIits~ "
TREA.T, J., (orally.) The motion tb soppress will be sustained for

a number of reasons: First, the depositions are certified as taken in
, the wrong court; eecond, it is not stated that the notary taking them
was not a. party in interest; third, it is not stated that they were re
duced to writing in the presence of the deponent,-all of which prop
ositions have obtained ever since 1789. The motion to suppress will

.be sustained. These matters being, as hel4 by the supreme court
over and over again, in derogation of the common law, the party must
oonform to the requirements of the statute, otherwise the depositions
ril not be received.

Leave is given to withdraw the depositions in order ,hat the no
~ry'i certificate may be amended.

W.umrG and another ". LOUISVILLE & NASHVILLE B.Oo.'

(Oi'l'/l'Uit OO'Urt, 8. D. ,Alabama. February, 1884.)

L Oon'RA.OTS.
When: writings which amount to a oontract between the parties are 1Iot com.

plete in themselves to show what the contract was, the coun must look to the
lUlTounding circumstances When the contract was made.

Van EppB T. Walsh8, 1 Woods, 598".
The Orient, 4 Woods, 262; 8. O. 16 FBD. REP. 918.

L LBA8lIl.
The implication of law, resulting from a payment of rent under a tenancy.'

wil1"tha~ the tenancy becomes one from year to year, is not strong enl'ugh to
overcome the fact that there was a distinct understandini betwllen th41 partilllI
as to the nature of the tenancy.

, - .

llleported bJ BenJ.1f. Rex, Ellq.,.of th&St. LouIe bar.
I Reported b,y JOll8ph 1'. Hornor, Eaq.. of the New Orleall.8 bar.
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$50

VmGINIA E. MITCHELL,
By WH. BARNEWALL. Agent.

Correct:
R. P. BROWN, Clerk.

This is an action of ejectment brought by the plaintiffs, Moses War·
ing and Virginia E. Mitchell, against the Louisville & Nashville Rail
road Company, to recover the possession of a triangular lot of ground
near the foot of Theatre street, in the city of Mobile, and damages for
its detention. A jury has been waived by written stipulation, and the
case submitted to the court.

From the evidence adduced on the trial of the case the court finds
the following as the facts:

(1) That on the thirteenth day of March, 1877, the plaintiffs, Moses Waring
and Virginia E. Mitchell, under a written lease to E. D. Morgan and James A.
Raynor, as trustees and receivers, etc., of the property described in the plead
ings, for the period of five years, commencing on the first day of April, 1877,
and ending on the first day of April, 1l:!82, for which the lessees were to pay
as rent the sum of $400 per annum, in quarterly payments, viz., $50 to War
ing on the twenty-fifth days of July, October, January, and April of each year,
and the like sum of $50 to Mrs. Mitchell, on the same days of payment. That
said lessees went into possession under said lease, and made said rent pay
ments regularly, and continued to occupy the property under the lease until
May, in the year 1880, when they assigned and transferred all their interest
in the said lease and leased property to the defendant, the Louisville & Nash
ville Railroad Company, who thereupon entered, under the said lease, as ten
ants of said Waring and Mitchell, and paid the rent under said lease to said
Waring and Mitchell until April 1, 1882, when said lease expired.

(2) That at the expiration of the said lease, the said Louillville & Nashville
Railroad Company applied to said Waring, representing and acting for himself
and Mrs. Mitchell, to have the lease renewed, but Mr. Waring declined to re
new the lease or to make a new one of any sort, but at the same time told the
agents of the defendants that the plaintiffs would not interfere with the de
fendants continuing to use the lot as it had previously done, until the plain
tiffs should come to some definite conclusion as to what they would do about
the lot, and the defendant continued in the possession and occupancy of the
same.

(3) That negotiations were thereupon entered into between the parties, the
plaintiffs deshing some qualification of the use of the premises, and also de
siring to secure a side track connecting with the Mobile & Ohio Railroad, and
the defendant desiring to purchase or secure a permanent lease.

(4) Pending the negotiations the following writings passed between the
parties, to-wit:

"LOUISVILLE & NASHVILLE RAILROAD Co.
To Mrs. Virginia Mitchell, Dr.

1882. MOBILE.
August 2d. For rent of ground foot of Theatre stroet, Mobile, for tracks

entering freight-yard, as per lease.
For quarter ending July 25, 1882,

(Fifty Dollars.)
Approved:

J. T. HARAHAN, Superintendent.
AUdited:

D. W. C. ROWLAND, Gen. Supt. C. QUARRIER, Comptroller

Receiveli, Fifty 00-100 Dollars.
Date 4th August, 1882.
Witness:

W. S. ARMOUR, Cashier.
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.. LoUJSVILLE & NASHVILLE·RAILROAD Co.
To Mr. Waring, Dr.

1882. MOBILE.
August 2d. For rent of ground foot of Theatre street, Mobile, for tracks

entering freight-yard, as per lease, in hands of J. T. Haxahan.
For quarter ending July 25, 1882, - • $50

(Fifty Dollars.)
Correct: Approved:

R. P. BROWN, Clerk. J. T. HARAHAN, Superintendent.
Audited:

D. W. C. ROWLAND, Gen. Supt. C. QUARRIER, Comptroller.

Received fifty dollars, due JUly I, 1882.
Date August 4, 1882. M. WARING.
Witness:

W. S. ARMOUR, Cashier."

The words "fifty dollars, due July I, 1882," were inserted by plainti:lf
Waring when the document was presented to him by the agent of the com
pany.

On August 4, 1882, there was no lease in the hands of J. T. Harahan, ex
cept the old lease referred to in the first finding aforesaid.

(5) That thereafter negotiations looking to a permanent arrangement
were carried on between the plaintiffs and the agents of defendant. at least
so far as that plaintiff Waring wrote several letters, and received from J. T.
Harahan, defendant's superintendent of division, the following reply:

"Louis'VilLe & Nashville Railroad Company, operating New Orleans, Mobile
& Texas Railroad, as reorganized.

J. T. Harahan, Supt. OFFICE OF SUPERINTENDENT.
NEW ORLEANS, LA., Sept. n, 1882.

M. Waring, Esq., Mobile, Ala.-DEAR Sm: I have been patiently wait
ing to hear from our folks in Louisville, but as most of them are absent in
New York I cannot hear from them for a few days yet. Will let you hear
about the lease soon as I can hear from them.

Yours, etc., J. T. HARAHAN, Supt."

And finally, prior to November 25, 1882, said Waring informed said de
fendant that the plaintiffs would make no arrangement for said Louisville &.
Nashville Railroad Company to continue to occupy the lot unless said railroad
company would stop using it as a switching ground for their cars; that this
the said Louisville & Nashville Railroad Company d,eclinea to agree to, and
thereupon, on the twenty-fifth of November, 1882, a written notice to quit
was signed by the plaintiffs and regularly served on the defendant, and on the
first day of December another written paper signed by both of the plaintiffs
demanding the possession of the property, which defendant never surrendered,
but still holds.

(6) That the rental value of the property exceeded $400 per year.

Peter Hamilton and Thomas A. Hamilton, for plaintiffs.
Gaylord B. Clark, for defendant.
PARDEE, J. On the trial of the case, after the plaintiffs had closed

and the two writings mentioned in finding "four" were offered, coun
sel for defendant moved ·to strike out all the parol evidence adduced
by plaintiffs in the case which tended to vary the written receipt and
contract and the implication of law arising ftom the acceptance of

v.19,no.12-55
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rent, which would exclude all of plaintiffs' evidence,save the lease
and notices to quit, aforesaid, on the ground that the said writings con
stituted a written contract between the parties, complete in all its parts
as aided by implications of law, for the lease, of the property in ques
tion, and that parol evidence is incompetent to vary the terms of such
contract. This motion was reserved to be passed upon with the mer
its. The view that I take of the case is that after the expiration of
the five years' lease, under the understanding and consent of the par
ties, the continued holding of the defendant was as a tenant at will.
Either party could have ended the tenancy without consent of the
other. See Bouv. Law Diet. verba, "Tenant at Will." This was Un
doubtedly the case down to August 4, 1882, when a quarter's rent
was paid and the writings purporting to be a charge for and a receipt
of rent were given. And that this was the view taken of it by the
parties is shown by the negotiations that were carried on with a view
to obtain a lease for a fixed term. This simplifies materially the
question of the force and effect to be given to the writings of August
4,1882.

Conceding these writings to amount to a contract between the par
ties, they are not complete in t.hemselves to show what the contract
was. By themselves, they do not make a lease for a quarter, nor fol'
a year, nor for the term of the old lease. We must look to the sur
rounding circumstances. "Another rule of law, just as well settled,
is that the obligation of a contract is what the parties intended to
mean when they entered into it. What they both understood to be
the contract, that is the contract; and to arrive at the understanding
of the parties, the courts are authorized to look at the circumstances
which surrounded them when they made it." Van Epps v. Walsh, 1
Woods, 598; The Orient, 4 Woods, 262; S. C. 16 FED. REP. 916.
In this case, what were the surrounding circumstances when the writ
ings were made? The defendant was a tenant at will of the premises
-in question, desirous of purchasing or obtaining a permanent lease.
The plaintiffs were not willing to sell, nor lease for a fixed time, un
less with stipulations as to use, and they desired concessions as to a
side track to connect with the Mobile & Ohio road. There was no
lease, save the old and expired one, in the hands of Harahan. And
negotiations were pending between the parties for a new lease. That
the plaintiffs intended to grant a lease by the writings is negatived
by all the circumstances. That the defendant intended by these writ
ings or that its agents thought it had acquired a lease for any fixed
period is negatived by all the circumstances, and by the letter of
Harahan, superintendent, written a month afterwards. Thelegiti
mate construction of the writings,then, is that they were receipts for
rent past due under a tenancy at will. The implication of law result
ing from a payment of rent under a tenancy at will, that the tenancy
becomes one from year to year, (see Bouv. Law Diet. verba, "Tenant at
Will," and cases there cited,) is not strong enough to overcome the
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fact that there was a distinct understanding between the parties as to
the nature of the tenancy. Woods, Landi. & Ten. 25, 60, 61, and
cases cited; and see, also, Orommelin v. Thie88, 31 Ala. 418. HadJhe
defendant held over after the expiration of the five.year lease, without
any agreement on the part of the plaintiffs as to the character of such
holding, the defendant would have been a tenant on sufferance, the
plaintiffs having a right to elect whether to resume possession or to
treat the defendant as a tenant from year to year. Had the defend.
ant held over without any agreement with the plaintiffs, and had paid,
and plaintiffs had received, rent, the law would have implied a con.,
tract of lease from year to year. Had the defendant held over with
out any agreement with the plaintiffs, and then the writings of August
4th had been passed between the parties, I am inclined to the opin
ion that the law would have implied a renewal of the five-year lease;
and this by fair construction of the writings themselves, otherwise
unexplained.

But the case made differs from all of these hypothetical cases. By
understanding of the parties the defendant held over as a tenant at
will, and thereafter the minds of the contracting parties did not meet.
and althongh rent was paid and received on the terms of the old lease,
the character of defendant's holding was not changed.

MARLOR t1. TEUS & P. By. Co. 1

Wireuit Court, 8. D. NetIJ York. Apr! 14, 1884.,

1. :HORNAGE BOlll'DB Oll' RAILROAD-RIGHT Oll' ACTION roR INTERE!l'1'.
It matters not whether the bonds of a railroad are secured by a mortgage mak

ing the interest a lien upon the lands of the company or upon its net earnings,
or upon both, or whether there is no mortgage at all. If there is an agree
ment to pay interest and it is not paid, there is a breach of the bond for which
the holder can maintain an action. '

I. Rum-IN CASJIl Oll' SCRIP TENDERED IN LIEu Oll' 1NT~RE8T. '
A railroad mortgage provides that in the event of a failure of net earnings

sufficient to pay interest on the bonds secured by it, the company can, in its
option, issue certain scrip in lieu thereof. In such a case the bondholder is
not bound to accept the scrip unless the fact exists which authorizes the com
pany to issue it, nor is the burden upon him to prove a negative. His right of
action is primafaeie perfect upon proof of non-payment of interest on the pre
sentment of his bond at the time when and the place where the iDterest 18
made payable. '

Motion to Strike out Part of Answer.
D08 Pa8801J Bros., for complainant.
Dillon dSwayne and W. S. Pierce, Jr., for defendant.
WALLAOE, J. The only questions which seem to be involved in this

case are (1) whether the mortgage bonds of the defendant contain a
promise for the payment of interest annually on the first day of Jul;y

lAffirmed. Bee 8 Sup. Ct. Rep. 311.
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in each year; and (2) whether defendant has exercised its option to
issue scrip for the interest, convertible into capital stock of the com·
pany, and receivable at par for the purchase of the company's land
at schedule prices.

The first question is one of law, to be solved by reading the bonds
and mortgage j the second is one of fact.

1. The bond, so far as is relevant to the controversy, reads as fol
lows:

"The Texas & Pacific Railway Company hereby acknowledges itself to be
indebted to --, of--, or assigns, in the sum of one thousand dollars,
lawful money of the United States of America, which sum the said company
promises to pay to the said ---, or assigns, at the office of the company in
the city of New York, on the first day of January, A. D. (1915) one thou
sand nine hundred and fifteen, with interest thereon at the rate of seven per
cent. per annum, payable annually on the first day of July in each year, atl
provided in the mortgage hereinafter mentioned. This bond is one of a se
ries of bonds numbered consecutively from one to eight thousand nine hun
dred and eight, of the denomination of one thousand dollars each, of like tenor
and date, the payment whereof is secured by a first mortgage of even date
herewith, duly recorded, upon certain lands heretofore granted to the Texas
& Pacific Railway Company by the state of Texas. This bond has also, as
security for the interest, a mortgage lien upon the net income of the said the
Texas & Pacific Hailway Company, derived from operatiBg its lines of rail
way east of Fort Worth, in the state of Texas, after providing for the operat
ing expenses, the current repairs, and reconstructions, and the interest upon
the first and second mortgage bonds secured upon said lines of railway, and in
case such net earnings shall not in anyone year be sufficient to enable the
company to pay seven per cent. interest on the outstanding bonds, then scrip
may, at the option of the company, be issued for the interest; such scrip to
be received at par and interest, the same as money, in payment for any of the
company's lands acquired as aforesaid in Texas, at the ordinary schedule
price, or it may be converted into capital stock of the company when pre
sented in amounts of $100 or its multiple."

There seems to be nothing in the language of the mortgage to
qualify the promise of the bond. It is quite immaterial whether
the mortgage secures the interest of the bonds by a lien upon the
lands of the company, or by a lien upon the earnings of the com·
pany, or by a lien upon both, or whether ih is not secured at all by
the mortgage. If there is an agreement to pay interest, and it is not
paid, there is a breach of the bond for which the holder can main
tain an action. Whether his interest can be collected through a
foreclosure of the mortgage is a different inquiry, and not relevant
now. It would have been simple enough to have made the interest
payable only out of the net earnings of the company's railway by
the terms of the bond, if that had been intended.

2. By the terms of the bond the defendant reserved the option,
in case the net earnings of its railway were not sufficient in any
year to enable it to pay the interest on its bonds, to issue scrip ior
the interest. The complainant avers that the defendant has neither
paid the interest nor exercised the option. By its answer the de-
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fendant denies that it has failed to exeroise this option, and denies
that the plaintiff has demanded payment of the interest. The fact,
whether the net earnings of the defendant's railway are sufficient in
anyone year to pay the interest or not, is one peculiarly within its
knowledge, and it is not incumbent upon a holder of the bond to
assume the burden of proving the neg!ttive. He is not bonnd to ac
cept the scrip unless the fact exists which anthorizes the-defendant
to substitute scrip for money. His right of action is prima facie per
fect upon proof of non-payment of the interest, on the presentment
of his bond at the place where the interest is made payable. It then
devolves upon the defendant to show the existence of the fact which
authorizes it to tender scrip, and then the exercise of the option.

This general view of the questions at issue has been stated in order
to indicate what issues are fairly presented by the pleadings, and
what extraneous matter in the answer has no proper place there.
The plaintiff's motion to strike out as irrelevant and redundant is
granted, so far as it will eliminate from the answer any and all pro
ceedings, resolutions, mortgages, constructions, understandings, and
intentions of the defendant, which are not recited in the bonds in suit,
or in the mortgage securing these bonds, because the plaintiff was not
a party to them, and is not affected by them. This result's in strik
ing out nearly 40 folios of the answer,-a result which justifies this
motion, although generally motions of this character are not to be
encouraged. In view of the averments of the answer at folios 53 to
68, the plaintiff's motion to make another part of the answer more
definite and certain is denied.

It is not intended by this decision to preclude the defendant from
the benefit of anything contained in the mortgage which may be urged
on the trial of the action as qualifying the prdmise set forth in the
bonds. The bonds and mortgage are one obligation, and may be
read and construed together. Neither is it intended to indicate what
action on the part of the defendant is a due exercise of its option
to pay interest in scrip.
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HALL'lJ. CITY OF N~w ORLEANS.1

(fJirtmit Court, E. D. Louisiana. February, 1884.)

1. ACT OF LoUISIANA, No. 73 OF 1872.
The act of the legislature of Louisiann, ~o. 73 of 1872, approved Apri126, 1872,

(Sess. Acts 1872, p. 124,) was in force until the passage of the premium bond
act, March 6, 187o, (Sess. Acts 1876, p. 54.) By sedion 15 of the act of 1872 a
sinking fund was created for certain bonds of the city of New Orleans,in which
fund the bondholders interested were declared to have a vested interest. The
taxes levied and collected under the act were insufficient to pay the coupons
maturing while the law was in force. Held, that holders of cOllpons maturing
after the repeal of the law acquired no right to the fund; holders of coupons
maturing before the repeal of t.he law were entitled to the fund in the hands of
the fiscal agent, and could have enforced collection as the taxea were collected
and received by him.

2. PRESCRIPTION-PLEDGE.
As long as the debt secured remains unpf\id and the pledge continues in ex

istence, whatever be the time elapsed since maturity, the defense of prescrip
tion cannot be raised. Forstall v. Uonsolid£lted Ass'n, 34 La. Ann. 776. As to
the coupons which fell due prior to the repeal of the act of 1872, pres~ription

has been interrupted; those which fell due after the repeal. and more Lhan five
years prior to the institution of this suit, are presc.ibcd.

At Law.
E. H. Farrar, for plaintiff.
Henry O. Miller and Ghas. F. Buck, City Atty., for defendant.
PARDEE, J. Act No. 73, approved April 26,18'72, (Sess. Acts 1872,

p. 124,) was in force until the passage of the premiun boud act, March
6, 1876. Under the provisions of section 15 of the said act of 1872
a. sinking fund was created for aJl city bonds for which no other retir
ing provision existed by law, in which fup.d the bondholders interested
were declared to have a vested interest. In pursuance of this sec
tion taxes were levied in 1873 and 1874, which were collected from
time totime to this day, whereby a trust fund has been in the hands
of the fiscal agent of the city, particularly so, until it was distributed
by order of this court in the case of .Lauer v. The City (not reported)
in the year 1883.

The taxes so levied and collected have been insufficient to pay the
coupons maturing while the law was in force. As the fund was in
sufficient to pay coupons maturing while the law was in force, hold
ers of the coupons maturing after the repeal of the law acquired no
right to the fund, for in no sense could it be said to be a trust fund
for their benefit. The case is different with regard to the holders of
coupons maturing before the repeal of the law. They were entitled
to the funds in the hands of the fiscal agent, and could have enforced
collection as the taxes were collected and received by the agent.

In the case of FJrstall v. Oonsolidated Ass'n the supreme court of
Louisiana say:

"It is no objection that the object or thing pledged was not delivered to the
creditor. Even in the absence of a law contract, it is lawful to stipulate that

I Reported by J'oseph P Hornor, Esq., of the New Orleuns bar.
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the pledge may remain in trust in the hands of a third person, even in those
of the debtor, provided it be held precariously. ... '" III As long as the
debt thus secured remains unpaid and the pledge continues in existence,
whatever be the time elapsyd since maturity, the defensE\ of prescription
cannot be raised." See 34 La. Ann. 776, and cases there cited.

The coupons sued on in this case are from bonds within the provis
ions of section 15 of the act of 1872; those which fell due prior to the
repeal of the act, March 6,1876, have been secured by the fund pledged
for their benefit, and prescription has been interrupted; those which
fell due after the repeal, of. the said act, and more than five years
prior to the institution of this suit, are prescribed. Judgment will
be entered accordingly.

BILUNGS, J., conculiJ.

COLE, V. CITY OF LA GRANGE.l

SANFORD V. SAME.1

(Circuit Com't, E. D~ Mi88OUri. March 22, 1884.)

CONSTITUTIONAl, LAW-TAXATION TN AID OF PRIVATE< :ENTERPRlSlllS.
State legislatures have no authority to .authorize taxation in 'aid of private

enterprises or objects, even where there is no express constitutional prohib
ition.

Demurrers to the Answers.
These are euits upon interest coupons cut from bonds issued as a

gift from the city of La Grange, Missouri, to the La Grange Iron &
Steel Company, a private corporation, under an act of the legislature
of Missouri. The answers set up as defenses, (1) general denials;
and (2) that the issue of the bonds was ultra vires i and contrary to
law.

Sanders & Haynes, for plaintiffs.
David Wagner, for defendant.
TREAT, J. These cases rest on the same facts and propositions of

law. The purpose is to have the judgment of the court on the <special
defense set up; yet the demurrer is general, and each answer contains
a general denial. That technical point seems to have been over
looked; but as the parties have presented the subject on special de
fe!lses, by mutual understanding, the court announces its views with
respect thereto. It is not deemed necessary to travel over the ground,
theoretical and elemental, on which the many cases cited rest; for
the books and adjudged cases are full of the law-learning involved.

1Reported by Benj. F. Rex, Esq., of the St. Louis bar.
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The main proposition always is as to the authority of a county or
town or city to incur the obligations sued on, whether evidenced by a
bond or otherwise. In these cases the suits are on coupons detached
from bonds issued by the defendant, pursuant to the required vote of
the citizens, as a gift to a private manufacturing corporation. There
was a legislative enactment, to-wit, the charter of the defendant,
which in terms permitted the issue of the bonds, the proper vote etc.,
having been duly had. The state constitution contains this clause:

"The general assembly shall not authorize any city, county, or town to be
come the stockholder in, or to loan its credit to, any company, association, or
corporation, unless two-thirds of the qualified voters of such county, city, or
town, at a regular or special election to be held thereon. shall assent thereto."

It is contended that as there is no specific prohibition in the con
stitution against the issue by a city of its bonds as a gift to a private
enterprise, if a two-thirds majority of the citizens so vote, the bonds
might be held valid in the hands of bonafide holders, and the prop
erty within the corporate limits remain subject to taxation to meet
such alleged obligations. It is true the state constitution in express
terms refers only to becoming a stockholder or loaning credit, and
says nothing about gifts. Why not? Because it was considered by
all familiar wi~h the elemental principles of free governments that
they were not founded and did not exist for the confiscation of pri
vate rights, or, through the exercise of the taxing power, appropriate
one man's property for the private benefit of another.

The oourt, at the close of the argument, asked if it was contended
that inasmuch as the oonstitution required a two-thirds vote only as
to becoming a stockholder or loaning municipal credit, therefore, a
city could, without vote, give away its corporate funds or revenues,
or impose a tax to make good a promised gift. Inasmuch as it is
beyond the legitimate sphere of munioipalities to use their taxing or
other functions ior mere private interests; and inasmuch as it had
been settled that they could, as stockholders or otherwise, aid public
enterprises, there was need of restricting the latter by exacting a vote
of the people, but no need of providing against the former. It is not
a "casus omissus," nor an intentional license forindiscriminate squan
dering of revenues by way of donations. When the required vote is
had for stock or loans it is supposed the city receives value or secur
ity therefor, and the constitution placed restrictions thereon. Is it
to be asserted that because no such restrictions were placed on gifts,
that, therefore, the two-thirds of the voters of a city could impose on
all taxable property heavy taxes for years, to make good a mere gift
to a private manufacturing corporation? The question a.nswers itself.
If such a COU1'se could be pursued for one private enterprise it could
for all.

It is not necessary to review the many cases cited. A c·ourt cannot
ignore that the federa.l and state constitutions-nay that all state
constitutions-prohibit the taking of private property even for public
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uses without just compensation. Is it to be argued, therefore, that
private property can be taken for private uses, either with or without
just compensation ?The supreme court of the United States stated
the elemental thought underlying American constitutional law when
it declared that an attempt, through the guise of the taxing power,
to take one man's property for the private benefit of another is void,
an act of spoliation, and not a lawful use of legislative Qr municipal
functions.

There have been somanJwell.considered cases in the United States
courts and in the state courts on this subject that it would be a work
of Sl1pererogation to repeat their arguments. It must suffice that the
weight of authority and sound reason concur in holding bonds and
coupons like those in question void ab initio. . Loan Ass'n v. Topeka,
20 Wall. 665; COin. Bank v. City of lola, 2 Dill. 858; Parkersburg v.
Brown, 106 U. S. 487; S. C. 1 Sup. Ct. Rep. 442; Allen v. Jay, 12
(U. S.) Amer. Law Reg. 481, with notes; State v. Curators State
Univ. 57 Mo. 178; St. Louis Co. Ct. v. Griswold, 58 Mo. 175; Liv.
ingston 00. v. Darlington, 101 U. S. 407.

In Cooley, Const. Lim. the subject is fully discussed, cases reviewed,
and conclusions stated. Page 264 ct seq.

Demurrers overruled.

In '1'C LETCHWORTH and others, Bankrupts.

(Di8trict Oourt, N. D. Ne1A York. M~rch, 1884.)

BANKRUPTOy-RENEWAL NOTE ExEOUTED AFTER BANKRUPTOY.
Where a party previous to becoming a bankrupt was liable on a bond, by the

terms of which he became a continuing guarantor of notes discounted by a
certain bank for a company of which he was. the president, and at the time of
Ilis bankruptcy the bank held a note so discounted, indorsed b)' him, the fact
,hat a renewal note was given after the filing of his petition, will not prevent
the debt from being proved as a claim against his estate.

In Bankruptcy.
Oharles F. DU'1'ston, for assignee.
Theo. M. Pomeroy, for creditors.
COXE, J. At the time of the commencement of the proceedings ill

bankruptcy herein, William H. Seward, Jr., & Co., bankers, held the
bond of the' above.named bankrupt, by the terms of which he became
So continuillg guarantor for the payment of any notes which the said
1irm might discount, for a manufacturing company of which he was
president. Demand and notice of non'payment were waived. When
the petition' was filed the manufacturing company was indebted to
Seward & Co. in the sum of $2,500, for which they held the com-'
pany's Ilote indorsed by the bankrupt. This note was renewed 'fro:/n
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time to time, the last renewal being after the adjucation inbankruptcy.
The assignee insists that for this reason the debt is not provable. It
is thought, however, that under the peculiar phraseology of the bond
and in view of the obligation there created, it would be unjust to
treat the liability of the bankrupt as that of an indorser simply. At
the time of the bankruptcy he was cleady liable on the bond in tLe
event of the failure of the makers of the note to pay. True, his lia
bility had not then become absolute, but the debt existed and the
obligation was created before the petition was filed. Legally and
equitably the estate is bound by his contract.

The report of the register is confirmed and the proof permitted to
remain on file.

In '1'6 MERRELL and olhers, Bankrupts.

(District Oourt, N. U. Net/J) York. March,1884.)

BANKRUPTCy-DEBTS CONTRACTED BY BANlUlUPT AFTER PROCEEDINGS COMM1l:NCED.
A dtlbt contracted by a bankrupt subsequently to t,he commencement of pro

ceedings against him cannot be proved in bankruptcy.

This is an appeal froIn a decision of the register sustaining certain
proofs of debt. The petition in bankruptcy was filed November 13,
1873. On the twenty-sixth of the same month the bankrupts con
tracted the indebtedness in question. The adjudication was dated
February 27, 1874. The proofs of debt were made February 13,
1875. The creditors contend that their proofs should stand, for the
reason that the indebtedness upon which they are founded was due
and payable at the time of the adjUdication. The assignee insists
that they should be expunged beca'Q,se the indebtedness ,was contracted
subsequently to the proceedings in baukruptcy.

eharles F. Durston, for assignee.
Theodore M. Pomeroy, for creditors.
COXE, J. Section 5067 ofthe Revised Statutes provides: ",That all

debts due and payable from the bankrupt at the time of the com
mencement of the proceedingli in bankruptcy • • • maybe
proved against the estate of the bankrupt.'" The proceedings are
coinmen,ced (section 4991) when the petition is filed. The8~ provis
ions were in force at the time the proofs in this matter were ,presented
to the regiElter. The indebtedness upon whij}h the proofs are founded
was nof contract,ed Qntil 13 days after the proceedings' were com.
m,enoed. The (lQnclusion fo,llo)Vs, there~ore, that the proofs should not
be permitted to s.tand. Even before the Revised Statutes, and before
the substitution of thewords "commencement of proce,::Jdings in bank
ruptcy" for the words ,"adjudication of bankruptcy" in section 19 of
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the bankrupt law, the weight of authority favored a construction lim·
iting the proof of debts to those existing at the time of filing the
petition.

The proofs should be expunged•

._i THE ALINE. l

(DiBtrict (Jourt, E. D. New York. December 31,1883.)

1. SHIPPING - DELIVERY - PERISHABUt CARGO - DISOHARGE IN FREEZING
WEATHER-"AcT OF GOD."

A steamship broug-ht a consignment of oranges to New York, where she ar
rived on December 29th. The weather was so cold as to render it impossit,_e
to land oranges without freezing them, and continued below zel'O for several
days. The oranges were landed in spite of theconsigIUle's.objection, and their
value was for the most part destroyed. lIeld, tI/-at the act whlCh destroyed the
fruit was not the" act of God," but of man, in discharging the oranges at an
unsuitable time.

2. SAME-ExCEPTIONS IN BILL OF LADING-VESSEL READY.TO DISCHARGE.
A vessel is not .. ready to discharge," within' the meaning of a prOVIsion in

the bill of lading that all goods are" to be taken froin along-side immediately
the vessel is ready to discharge," when it is impo,Ssible for her to discharge
without destroying the cargo.

3. SAME-" EFFECT OF CLIMATE." __
" Effect of climate," used in a bill of lading, does not apply to the .effect of

a temporary frost.
4. SAME-NEGLIGENOE.

Where it was proved that there was no necessity to land the oranges at
that time, either because other consignees had d~mandedtheir cargo, which
could not be separated from the libelant's, or because of the engagements of the
vessel, it was held to he negligence on the part of the vessel to discharge at
that time, and a decree was ord(!red in favor of tbe libelant.

In Admiralty.
Jas. K. lIill, Wing et Shoudy, (R. D. Benedict, of counsel,) for li

belant.
McDaniel, Wheeler <to Souther, for claimants.
BENEDIOT, J. This action is brollght to recover the value of a con

signment of oranges shipped on board the steamship Aline, ,in Ja
maica, to be delivered at New York. There is no substantial dis
pute in regard to the material facts. Tbeoranges were shipped in
good order, and arrived in New York, in like order. The da.y on which
the steamer arrived at New York, ~eing Wednesday,December 29th.
was so cold as to render it impossible to land oranges .without freez
ing ~hem. The weather continued cold, indeed below zero, until the
following Monday. The steamer commenced to land orangea on the
day of her arrival, and on that and the foUo,wing ~hursday $nd Fri
day landed the whole consignxqent. The necess.ary conseQuence was

I Reported ~y R D. & Wyllys Benedict, of the New Yorkbar.
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that the libelant's oranges were frozen, and their value for the most
part destroyed. Objection was made by the libelant to the landing
of the oranges because of the unsuitable weather, and he now bl'ings
this action to recover his loss.

It is conceded in behalf of the steam-ship that her defense, if she
has any, rests upon the exceptions mentioned in the bill of lading.
One of the exceptions relied on is that of damage caused by "act of
God." But the act which destroyed this fruit was not the act of
God, but of man, in discharging the oranges at an unsuitable time.

Again, it is contended in behalf of the steamer that the bill of lad
ing makes special provision for the landing of these oranges when
they ,were landed, because it says, "all goods to be taken from along
side immediately the vessel is ready to discharge." But this pro
vision cannot relieve the steamer, for she was not "ready to dis-

, charge," within the meaning of this provision, when it was impossi
ble for her to discharge without destroying the cargo. Ready to
discharge means relLdy to make a proper discharge. And a discharge
()f oranges when the weather is so cold as to freeze them before they
can be removed from the wharf is not a proper discharge.

Next, it is contended that the steamer is freed from liability by the
provision oJ the bill of lading, which declares that the ship shall not
be liable for any injury to the goods occasioned by "~ • • effect
of climate or heat of holds." But it would, as it seems to" me, be
straining language to consider the word "climate," used in the bill of
lading, as intended to apply to a temporary frost such as existed
when the steamer an·ived. Moreover, in my opinion, negligence is
shown, if it be proved, as I think it has been proved, that there was
no necessity to land the libelant's oranges at the time when they were
landed. The olaimants insist that the steamer was compelled to land
the oranges when she did, because she was a general ship, and other
consignees of oranges had demanded the immediate landing of their
fruit, from which the libelant's f;ruit could not be separated in the
ship. If such a demand on the part of other consignees of cargo
can be said to have been proved, it created no duty OIl thepa~t of
the carrier, to discharge immediately, when such discharge would
necessarily ~nvolve the destruction of cargo belonging to others. Such
a demand, to be effective, must befeasonable. It was unreasonable
on the part of consignees of anyoargo to ask the steamer to destroy
~he libeht'M~s c~rgo in brder to :make immediate delivery of theirs.
!No! was th'ere 1'tny neoessity for the immediate discharge of these or
arigesari'sin;g'outof the engagements of the steam-ship. ,The qu'es
tipri whetlier"a steamerrunning'jn a regular lihe, and b~ingunder
obligation to sail on an advertised day, has the, right to discharge in
wardcRrg6lregar~less of ,results, when the di'sch~rge .becomes nec
eS8ltry to ehlible harto sail'OI), bel" appointed day,.dges not, arise her~.
For here 'Uhi' shOwn thafthe'steamer did not sail on h'er appoin,ted
day, but remaiI~ed over a day, merely fo~ the sake of getting, in more

:" ,. " ., .
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cargo, and it also appears that there was time before she sailed to
have landed all the oranges in suitable weather and taken in all the
outward cargo that she had to take. In this instance, therefore,
there was no necessity to discharge the oranges when she did, to en
able the steam-ship to keep her appointment. The oranges in ques
tion were shipped under two bills of lading, differing from each other
in some particulars, but, in the view I have taken of the case, they
are alike in legal effect, so far as regards the libelant's demand, and
under any aspect in which I have been able to consider them, they
do not relieve the steam-ship from responsibility to the libelant for
the destruction of his fruit. There must therefore be So decree in
favor of the libelant. The amount of his damages will be ascertained
by a reference.

Let a decree be entered accordingly.

THE GEISER.t

(District (Jour!. E. D. New York. March 4, 1884.)

DAMAGE' TO CARGO BY HEAT FROM STEAM-PIPEs-BILL OIl' LADING-CONSIGNEE'S
RIGHT OF ACTION-ADVANCES.

Where cabbages were stowed in the between-decks of a steam-ship, and were
injured by heat from steam-pipes placed around the room where the cabbages
were, for the purpose of warming the room when used, as it was intended, for
steerage passengers, and it appeared,that, the pipes being new and in some
places obstructed, extra steam was put on in them to keep tlte chart-room
warm, heW, that the vessel was negligent and liable to the shipper for the dam
age done; that, though the shipper had expressed himself satisfied to have
the cabbages stowed as they were, he could not be supposed to have assentlld
to the pipes being undUly heated as they were; that the fact that the consignees
who sued on the bill of lading had afterwards been paid their advances, did
not destroy their right of action uponthe contract. ,

IIi Admiralty. Action on bill of lading by consignee of cargo.,
Clarence Cary, (Alex. Cameron, counsef,) for libE)lants. '
Jas. K. Hill, Wing tt Shoudy, foi-claimants. .
BENEDIOT, J. This action is to recover for non-delivery in good

order of a consignment of cabbages shipped in Copenhagen, on board
the steam-ship Geiser, to be transported therein to the port of New
York. The cabbages were stowed in the between-decks, and upon
their arrival in New York a large portion of them were decayed, be
ing then, according to the witnesses, about the consistency of soup.
This condition of the cabbages was not owing to their condition when
shipped. Then they were hard and sound. Nor was it owing to an
unusually severe voyage. Quantities of cabbages in various vessels
have endured So voyage of equal severity without decay or injury.

1 Reported by R. D. & WylIys Benedict, of the New York bar.
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,What destroyed the cabbages in this instance was heat developed in
steam-heating pipes which, were placed around the room, in which the
cabbages were stowed, for the purpose of warming the place when used,
as it was intended to be used, for transporting steerage passengers.
On this voyage these pipes were kept nnduly heated, whereby the
place was kept hot. I incline to the opinion that it was negligence
on the part of the ship to have any steam in these pipes so long as
the cabbages were stowed near there; but, however that may be, cer
tainly it was negligence to heat the pipes as the proof shows they
were heated on this occasion. The fact is that the steam-pipes of
the ship, being new, were in some places obstructed, and in an effort
;to ,keep the chart-room warm by putting on extra steam, an extra
ordinary heat was developed in the pipes where they ran by the cab
bages. Ancl although the cabbages were ne!l;rly cooked by these
pipes, and the ship filled with the odor, the presence of extraordinary
heat in the pipes does not seem to have been discovered until the ar·
rival of the vessel in New York. Ordinary diligence would have dis
closed the fact that in the effort to keep the chart-room warm the
pipes running by the cabbages were being,unduly heated; and, under
the circumstances, it was negligence to apply great heat to the cab·
bages, for which the ship is responsible.

There is nothing in the point that the shipper expressed himself
satisfied to have the cabbages stowed as they were. He had, as I
think, the right to suppose that the pipes would not be heated at all,
so long as the room was used to stow cabbages. At any rate he can
not be supposed to have assented to the pipes being unduly heated as
these pipes were.

The right of the libelants to maintain their action has not been
s1l,ceessfully disputed. The contract sued on was made with them.

,The cabbages were consigned to them, and they had at that time an
interest in them to the extent of their advances. The fact that since
the contract was made they have been paid their advances does not
destroy their right of action upon the contract made with them.

There must be a decree for the libelants, with an order of reference
to ascertain the amount of the loss.
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'l'HE AMERICAN EAGLE.

(District Oowrt, N. lJ.lllinotl. March 8, 1884.) .

MARITIME LIEN-ASSJGNMENT OF DEBT.
A maritime lien passes to an assignee of the debt.

879

In Admiralty.
W. G. Beale, for libelant.
Schuyler et Kremer, for respondent.
BLODGETT, J. This case comes before me at this time npon excep

tions to the libel. The libel is filed by the assignee of the material
man who furnished the materials for repairing the tug, and who has
assigned his claim to the libelant, who now seeks to enforce the lien
of the material-man upon the tug. The exception to the libel 'is
taken on the ground that the lien of the material-man does not ac
company the claim into the hahds of an assignee. It is conceded,
for the purposes of this case, that the person who originally furnished
the material had a statutory lien which he could have enforced in
admiralty; but it is insisted that the transfer of the debt waived
the lien, or, at least, that it does not inure to tbe benefit of the as
signee to whom the debt is transferred. There is no doubt llome
seeming authority in support of the libelant's exception, but 'I ·think
the more reliable and better considered cases are in favor of support
ing the lien in behalf of the assignee, or giving him all the security
which the original creditor had. In the case of The Barah J. Weed,
2 Low. fJ55, this question is exhaustively discussed, and the author~
ities considered and analyzed by Judge LOWELL, who comes to the
conclusion that all the rights of the original creditor cotne to the a8~

signee; that the lien is a part of the indebtedness and goes with it
into the handsM whoever the original creditor shall' assign it to.
After discussing the authorities, the judge says:

"The convincing reason is that given by Judge WA.RE in the case cited.
that the debtor cannot be injured by an assignment, while the creditor will
lose part of the benefit of his security if lIe cannot assign it."

The conclusion of this learned judge seems to me so satisfactory
upon the question that I am content to accept his reasons without,
adding any of my own.

The exceptions to the libel are overruled, arid the report of the
commissioner confirmed.
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BURNS v. THB SPA.IN.t

(Dl'st'l'lct (J01Jlrt, E. D. NettJ York. March 14, 1884.)

COLLISION IN 8LIP-CANAL-BOAT AND .PROPELLER-CONTRADICTORY EVIDENCE.
A canal-boat, lying in the same slip with a steam-ship, fouled the screw of

the steam-ship and received injuries which caused her to sink. On the part
of the canal-boat it was alleged that the accident was due to the screw being
put in motion before the steam-ship was unmoored, which created a cnrrent.
The steam-ship denied that the screw had been put in motion,and claimed that
the canal-boat had drifted with the tide against the screw. Held, the testimony
being contradictory, that the case did not present such a preponderance of ev
idencein favor of the libelant as to allow it to be held that he had proven his
case, and the libel was dismissed, without costs.

In Admiralty.
J. A. Hyland, for libelant.

, John Chetwood, for claimants.
BENEDIOT, J. The libelant's canal.boat, lying in the same Blip

with the steam-ship Spain, on the morning on which the steamer
sailed, in May, 1882, fouled the Bcrew of the steamer, and there re
ceived injuries which eaused her to sink. The charge of the libelant
is that before the steam-ship was unmoored her screw was put in
motion in the slip, without notice or warning to the boats in the slip,
and thereby a current created which forced the ,libelant'B boat upon
the Bcrew while in motion. On the part of the steam-ship, it is
averred that the Bcrew of the steam·ship was not moved prior to the
accident, but that the canal-boat, through negligence, drifted by the
tide upon the screw, the same hot being in motion, where she was in
jured by coming in contact with the screw at rest, and not by a blow
from the Bcrew in motion. The testimony upon the point of the in
quiry, namely, whether the screw of the steam-ship was in motion on
the morning in question before the canal-boat got foul of the screw,
contains contradictions that I have not been able to reconcile. I am
satisfied that there ie misstatement or concealment on one side or the
other, but the case does not present such a preponderance of evidence
in favor of the libelant's account of the accident 8S will permit me to
hold that he has proven bis case. I must therefore dismiss the libel.
I give no costs.

tReported by R. D. & Wyl1ys Benedict, of the New York bar
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MACNAUGHTON v. SOUTH PAC. C. R. CO.

(Circuit Cow·t. D. California. March 24.1884.)

88l

1. REMOVAL OF CAUSES FROM STATE COURT-APPLlCA'rION MUST SPEOIFY WHlllN
GROUND ExISTED.

In order to show jurisdiction in a federal court over a cause removed thither
from a state court on the ground of the parties being residents of different
states, it must appear in the application for removal that this ground subsisted
at the time the suit was instituted in the state court.

2. SAME-AMENDMENT NO'f A !tIGHT.
The amending of an application so as to show jurisdiction is a matter within

the discretion of the court, and cannot he claimed by a party litigant as a right.
3. SAME - " 8ESSION" EQUIVALENT 'ro "TERM" IN CONTEMPI.ATION OF A.CT OF

CONGRESS.
The word" session" in the present conotitution of California, relative to the

sittings of courts, is "term" within the contemplation of the act of congress.

Motion to Remand.
1I. N. Clement, for plaintiff.
Gordon Blanding, for defendant.
SAWYER, J. This action was commenced in the Fourth district

court of the state of California on August 1, 1879. Defendant de
murred August 22, 1879, and the demurrer was overruled. Defend
ant having answered, plaintiff demurred to that part of the answer
setting up new matter as a defense, October 2, 1879. The new con
stitution of California of 1879 having in the mean time taken effect.
the case went into the superior court, as .successor to the state dis
trict court, and on January 23, 1880, was assigned to department
No.7 of the superior court. On March 22, 1880, the demurrer to
the answer was sustained, with leave to amend. An amended an
swer was filed April I, 1880, which, under the Code of Civil Proced
ure, put the case at issue, and it was ready for trial. On January
21, 1884, the defendant filed a petition to remove the case to the
United States circuit court, on the ground that the plaintiff is a citizen
of Missouri, and the defendant a citizen of California. The petition
alleges that "tbere is in this action a controversy between citizens of
different states, to-wit, a controversy between your petitioner, the de
fendant herein,-which said defendant was at the time of the com
mencement of this action, ever since has been, and now is, a corpo
ration duly organized and existing !Jnder and by virtue of the laws of
the state of California, and which said defendant is a citizen of the
said state of California,-and the plaintiff herein, who is a citizen of
the state of Missouri." The proper bond was filed, and a copy of
the record obtained by petitioner and filed in the circuit court, Febru
ary 7, 1884, the state court baving made no order and taken no ac
tion upon -the petition. The plaintiff moved to remand the case to
the state court, on the grounds: (1) That it is not shown by the pe
Ljtion that plaintiff was a citizen of Missouri at the time of the com-

v.19,no.13-56
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mencement of this suit; (2) that it appears from the record that
the application was not made "before or at the first term at which it
could have been tried," or within the time required by law; (3)
that defendant has not used due diligence in making application for
removal. The supreme court has repeatedly held that on a removal
the record must show that the citizenship of the parties of different
states must exist both at the time of the commencement of the suit
and at the time of the application for removal. In this case it does
not appear but that both plaintiff and defendant were Qitizens of
California when the suit was commenced. It simply shows that
plaintiff was a citizen of Missouri at the time of the application for
removal, which is four years and nearly ten months after the com
mencement of the suit. Clearly, the record does not show jurisdic.
tion in this court, or a proper case for removal on the ground of citi·
zenship, and the case must be remanded qn that ground.

The present constitution of California, which went into effect on
January 1, 1880, five months after this suit was commenced, pro
vides that the superior court "shall be always open, (legal holidays
~nd non-judicial days excepted);" and. the Code of Civil Procedure.
l.section 73,) adapted to the new constitution, provides that "the su
perior courts shall always be open, (legal holidays and non-judicial
days excepted,) and they shaH hold their sessions at the county seats
of the several counties" or cities and counties, respectively. They
shall hold regular sessions, commencing on the first Mondays of Janu
~ry, April, July, and October, and special sessions at such other
times as may be prescribed by the judge or judges thereof: provided,
that in the city and county of San Francisco the presiding judge
shall prescribe the times of holding such special sessions." Under
these provisions of tpe Code and Constitution it- is insisted by defend~

ant that there are no terms of court in California, and that the pro
vision of the act of congress of 1875, that the application for removal
must be made "before or at the term at which said cause could be first
tried," can have no application in said state; that a removal from
any state court of California, ·therefore, is in time if the application
be made at any time before the trial, no matter how long it may have
been ready, or in a condition for trial. I am unable to take this view.
Congress undoubtedly intended to require prompt action, and to pro
vide that unless the party avails himself of the right promptly, after
a reasonable opportunity to try the case has been had, his right to
remove shall be cut off or waiv~d. In this district it has always
been held by the circuit court that the respective separate general
sessions of the courts to be held four times in each year, provided for
by the statutes, are "terma," within the reason and meaning of the
act of congress. There is no magic in the word "terms," or in the
words, the co~rts "shall always be open." Courts of chancery, and
some other courts, are always open for many pnrposes, though not
al ways in session; yet they have re,;ulfLrly definel terms. The reguo
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lar sessions of the superiQrcourts, commencing at regularly appointed
periods, are substantially terms. They are terms, at least, in my
judgment, within the reason and meaning of the act of congress, and
this construction will be adhered to in this circuit, until overruled by
the supreme court. The cause must be remanded on this ground,
also. In some of the counties, by rule of court, new calendars are
made up for every month, and the calendar is called anew and trials
thereon begun on the first Monday in each month. It is by no means
certain that the special sessions provided for in the a.ct, and in those
cases where monthly calendars are provided for by rule, snch special
and monthly sessions would not, also, be held to be terms, within the
meaning of the act of congress. However that may be, the regular
sessions must certainly be regarded as terms for the purpose of the
removal of canses.

At the argument of the motion to remand, the court declared that
the petition for removal was insufficient, for the reason that it did
no~ show that plaintiff was a citizen of a state other than the state
of California at the time of the commencement of the suit, where
upon the counsel for petitioner stated that this jurisdictional fact
existed, and asked. leave to amend the petition so as to properly
state the facts. Several cases from the circuit courts were cited,
wherein it was held that the circuit court had authority to allow the
substitution of a new bond, to cure defects in the bond filed in the
state court, and also to allow the petition to be amended so as to
show the proper jurisdictional facts, where not shown by the record
brought from the state court and filed in the circuit court. The filing
of a new bond is merely to correc~ an irregularity in the proceedings.
It is not If. jurisdictional fact in this court. Generally the main ob
ject of a bond ha.s been accomplished by the filing of the record in
the circuit court before the motion to remand has been made. I
have heretofore thought it proper to allow an imperfect bond to be
corrected in the circuit court, or any other matter of mere irregu
larity, not affecting the jurisdiction of tue conrt. But, although
aware that some circuit judges have adopted a different practice, I
have never in this circuit allowed a petition which did not show the
jurisdictional facts to be amended in such way as to show jurisdiction.

I am not prepared to say that the court has not power to allow such
an amendment to be made; but if the power be conceded, it is not a.
matter which the party can demand as a legal right, but only a mat·
tel' for the exercise of a sound discretion by the court. It has been
said by some judges that they s8.wno reason why an amendment,
showing th.e jurisdictional facts, should not be-allowed to the petition
in the circuit court, that is not equally applicable to the case of a.
bill originally filed in the circuit court, whichomit~ to properly state
the jurisdictional facts depending upon citizenship or otherwise. In
my judgment, there is a very importa.nt distinction, that does not ap
pear to have attracted the attention of the courts in the cases hitherto
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reported. Take the present eaSEl for example. The record in the state
court shows a case over which that court has jurisdiction, and it does
not show a proper case for removal, or any case of which this court
l.as juri"diction. The supreme court has decided that, whenever the
proceedings in the state court have been perfe£ted so as to show upon
the record of that court that the petitioner is entitled to have his case
removed, all jurisdiction of the statfl court ceases, and all subsequent
proceedings in the case are illegal and void, even if it has refused to
make any order for the removal; and that no order of removal is nec
essary. The jurisdiction of the state court is suspended, or super
seded, the moment the proceedings showing a proper case for removal
have been perfected. But the supreme court has also held the cor
relative proposition to be true, that the state court is not bound to re
nounce its jurisdiction, or let go its hold upon the case, until its rec
ord shows upon its face a proper case for removal, and that the juris
diction of the United States court has attached; that the state court
is authorized to proceed until its own record shows that it has lost
jurisdiction, and the jurisdiction of the circuit court has attached.
Now, in this case, the record of the state court shows jurisdiction in
that court, and does not show jurisdiction in this court. The state
court is, therefore, fully authorized to proceed to a final judgment,
which will be valid. The record in this court does not show juris
diction in this court, but if the petition be amended here, as desired,
jurisdiction will be shown by the record in this court. Its jurisdic
tion appearing on the record, it can, also, regularly proceed to final
judgment. Thus each court, proceeding on its own record, has juris
dicti<;m, and the result may be, two final valid judgments, entirely
different, or even opposite judgments, with no error in the record
npon which either judgment or decree could be reversed on writ of
error or appeal. That stat~ courts may proceed when its record
does not show a valid removal is evident from the fact that in a num
ber of cases they have proceeded even after a valid removal; and their
judgments in such cases have been reversed on that ground by the
supreme court. In my judgment, in such cases as this the circuit
court, in the exercise of a sound discretion, should not permit a case
to be thus embarrassed by an amendment to the petition, so as to
show a proper case for removal, and jurisdiction in the circuit court,
when these. conditions are not shown in the record of the state court.
The law as to averments of citizenship has been laid down so often,
and been so lon.g settled, that those who fail to make thepro~ral.

legations are entitled to little indulgence on account of the oversight.
Although there is no ground 'to suspect anything of the ~ind iu this
case, there is reason to believe that the right to remove. is sometimes
exercised,not fo:rthe purposes of justice, but justthecipposite.-to ob
tain delay, and to. hinder and obstruct the administration of justice
by the enormous expense and inconvenience of litigating five Of six
hundred miles I more or less, from home. In;'my judgment, in this
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CIrcuit, at least, a pretty strict rule should be adhered to, in requir
ing a clear case for removal to be made out in the first instance in
the court where the suit is brought; and that the court to which a.
removal is made should not be lax in allowing defective records to be
·made good by amendment after removal. This is the principle here
tofore acted upon in this court.

For the reasons indicated, leave to amend the petition so as to
show jurisdiction is denied, and the cause l'emanded to the state
court, with costs.

JUDGE and others v. ANDERSON.

((Jircuit Oourt, D. Minnesota. April 24,1884.

1. PRAc'rICE IN CASES REMOVED FROM STATE COURT&-WHEN .JURISDICTION AT
TACHES.

The jurisdiction of the United States circuit court attaches in a case remov
able under the statute at the time when the petition and bond is filed in the
state court.

2. SAME-WHEN ISSUE MAY BE JOINED.
If the cause commenced in the state court 30 days before the next session of

the circuit court, and is not at issue when remuved. the rule of the United
States circuit court in this district gives until the fifth day of the term to make
up the issue, and the case then stands for trial.

On April 9, 1884, the defendant filed a petition and bond for re
moval of the above-entitled cause to the circuit court of the United
States for the district of Minnesota. The petition is in compliance
with the statute for the removal of causes from the state to the federal
court, and is accompanied by the bond required. An order was made
for the removal by the state court, and on April 14th theplaintlfs
procured and filed a transcript of the record of the cause in the
clerk's office of the. United States circuit court for the district of Min
nesota. The term of that court as fixed by law commenced'on the
second Monday in December, A. D. 1883, and was still continuing
whe.n the transcript of the record was filed. The circuit court has a
rule that when a cause is. commenced in the state courti,80 days be
fore the. next.teJ,"m of the United States circuit court in the. district
convenes, if issue is not jQined in·the s.tate.nol1rtat, thetiljll8 of th.6
removal, the cause shall stand for trial, and the issues shall be joined
therein within five days from the first day of the said term. The
defendant, by counsel, appears specially under protest, and objects
to the jurisdiction of the court to proceed in the action and grant
judgment for default according to the state statute. unless an answer
is fileo. within a time to be fixed by the court.

Frackelton ct Careins, for plaintiffs.
Warner ct Stevens, for defendant.
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NELSON, J. It has beeil decided by the supreme court of the United
States that the jurisdiction of the United States circuit court attaches
in a case removable, under the statute, at the time when the petition
and bond is filed in the state court. The transfer of jurisdiction is then
complete in advance of the entry of a transcript of the record in the"
clerk's office of the circuit court. Dunca.n v. Gegan, 101 U. S. 812;
Railroad Co. v. Koontz, 104 U. R. 15; Steam-ship Co. v. Tugman, 106
U. S. 122; S. C. 1 Sup. Ct. Rep. 58; St. Pa.ul & C. Ry. Co. v. McLean,
~ Sup. Ct. Rep. 499. The circuit court does not take the suit unless
its jurisdiction appears of record; and if, before the statutory time
when the removing party is required to enter a copy of the record
and his appearance in the United States circuit court, either party
procures a transcript and files it in the clerk's office, the jurisdiction
then appears of record, and all proceedings necessary to prepare the
cause for trial at the next session of the court can be taken by either
party. The court then has jurisdiction of the cause as if it had been
com,menced there by original process.

In the case of Kern v. Huideknper, 103 U. S. 487, the plaintiff ap
plied for re~ovar July. 6th, and filed the transcript in the clerk's of
nce of the United States circuit court on July 27th. The term of that
court prescribed by law began on July 2d, before the petition for reo
moval was filed in the state court. On November 14th, the July term
still continuing, the circuit court made an order approving the filing
of the record. The supreme court held that the filing of the record
July 27th gave the circuit court the right to proceed with the cause;
that is, as I understand the decision, to go on and perfect the issues,
if necessary, and grant provisional remedies, but the removing party
is not required to try the issues until the term next ensuing that of
the state court when the cause was removed.

The rule cited by counsel does not prevent the court from enter
taining motions to make up the issues when applied to by the par
ties. .If the cause commenced in the state court 30 days before the
next session of the circuit court, and is not at issue when removed,'
this rule gives until the fifth day of the term to make up the issues,
and the cause then stands for trial. It applies to all cases removed
and docketed on the first day of the term, where neither party had
previously applied to the court to proceed in the case.

The defendant will file his answer within five days from this day,
to-wit, April 24, 1884; and it is so ordered.
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MULVILLE, Trustee, v. ADAMS and others.

(Circuit Court, N. D. New York. March 4,1884.)

8.81

1. FIRE, INSURANCE - DESCRIPTION OF' PREMISES - HESPONSIBILITY OF TIm As
SUIlED FOR VVAURANTIES AND REPUESENTATIONB,

Where, in an application for insurance whereby the assured agrees that the
application is a just, full, and true exposition of all the facts and circumstances
in regard to the condition, situation, value, and risk of the property, so far as
the same are known to him and are material to the risk, it is immaterial
whether the statements are regarded as warranty or merely as representations
of the truth of the statement, because the applicant only assumes responsibil
ity for their truth so far as the facts are known to him and are matenal to his
ri'sk.

2. SAME-CONDITIONS WORKING j<'ORFEITURE. J

Conditions tbat work a forfeiture are Dot to be extended by construction.
Being put into the policy for the benefit of the inSUler, they will be construed
most liberally for the assured,

B. SAME-~lATERIALITY A QUESTION Oll' FACT.
The materiality of a representation is a question of fact. The test is the

probable effect of the representation upon the judgment of the insurer.

IIi. Equity.
Wm. W. Badger, for complainant.
Wetmore cJ; Jenner, for defendants.
WALLACE, J. The complainant, as trustee for 21 insurance com

panies that had issued policies of fire insurance tothedafendant
Adams, took an assignment of a bond and mortgage executed'by
Adams to one Dodge, and has filed this bill to foreclose the mortgage
and obtain a decree against Adams on the bond. The property of
Adams insured by said policies had been bumed, and suits had been
brought, some by Adams and some by Dodge, against the several
companies to recover the loss, when it was arranged between aU the
parties that Dodge should assign the bond ahd mortgage to the com
plainant, and the pending suits should be discontinued. 'fhe assign-
ment contained the following clause: '

"The said Mulville, in consideration of rec,eiving said assignment and the
discontinnance of snch actions, agrees to and with the said Dodge that he will
within thirty days commence a suit to foreclose the said mortga~, to which
suit the said Adams shall be made a party, and a claim made against him for
any deficiency, and that if any of the said policies of insurance were valid as
to the interest of said Adams therein at the time of the fire, May 15.1877,
that them Stich of them as were then valid shall be deemed a good and suffi
cient defense to the extent that such policies may nave been valid."

The property insured consisted of '~a Baw~millbuilding, a ,stone boiler
house attached thereto, and a brick chimnt;ly standing lietached, all
known as the Clinton Mills. together with th,e engines, boilers, ma
chinery, tools, and all fixtures and appurtenances contained in the
buildings." The total insurance was $20,500, ,of which $1>,473.50
was upon the buildings and $15,026.50 was upon the personal prop
"rty and fixtures.
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The bill alleges generally that the several insurance policies issued
by the companies to Adams were invalid and void on account of
misrepresentations, conce.alment, and breach of warranty on the Bart
of Adams. The specific allegations are that the insurance was made
and issued upon a survey and,written description of tile property, and
that by the terms of the policies such survey and description were to
be taken and deemed a part of such policy and a warranty on the
part of the assured; and that by other conditions of the policies any
false representations by the assured of the condition, situation, or
occupancy of the property, any omission to make known every fact
material to the risk, any overvaluation, or any misrepresentation
whatever, either in a written application or otherwise, should render
the policies void. The bill further alleges that in the said survey and
description of the premises, among other things, the insured repre
sented the premises described in said policies as being disconnected
and detached from a building known and described as a latl,1 and
shingle mill; and further represented that there was no planer or
planing machine on said premises, nor in the said adjoining building;
that there was no woodland or woods within one quarter ofa mile of
said premises; and that there were no other buildings than those set
forth in the application within 150 feet of the buildings insured,-all
of which representations were false. The bill also alleges that the
insured represented and warranted that there was no incumbrance or
mortgage on the property insured, whereas there was in fact at the
time of the application for insurance a mortgage thereon in favor of
one Dodge. By an amendment to the bill it is alleged that by the
terms of the several policies it was conditioned that if the property cov
ered by the insurance should be sold, conveyed, or transferred, the
policies should become void, and that they did become void because of
a conveyance made by Adams to his son after procuring the insurance
and before the fire.

The case turns upon the validity of the policies as affected by the
misrepresentations and breaches thus set forth. If none of them are
invalid because of these misrepresentations and breaches, they were
valid at the time of the fire. The bill contains further allegations in
tended to show that a recovery could not have been had against the
insurance companies upon the policies because of breaches of condi
tions which took place after the loss, such as failure of the assured
to comply with the, conditions respecting proofs of loss, failure to
furnish certified copies of invoices of property destroyed, refusal of
the assured to arbitrate, and overvaluation and false swearing in the
proofs of loss. These allegations must be deemed irrelevant to the
real controversy, because by the agreement under which the com
plainantacquired the mortgage the only question open to contestation
is whether the policies were valid at the time of the fire. If they
were then valid, they are a good defense to· the mortgage. The lan
guage of the agreement does not permit the complainant to contest
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generally the question whether the plaintiffs in the pending suits
aga,inst the insurance companies were entitled to recover upon the
policies.

The validity of the policies has been assailed in the arguments of
counsel upon several grounds, which must be disregarded because the
allegations of the bill do not present them. No overvaluation is al
leged except in the proofs of loss, and no concealment, &S distinct
from misrepresentation, is alleged. The controversy is therefore nar
rowed to the specific issues of misrepresentation or breach of warranty
as follows: That the insured premises were disconnected from the
shingle mill; that there was no planing-machine in the saw-mill or
shingle.mill ; that there was no woods or woodlands within one quar
ter of a mile; that there were no other buildings, exoept those shown
in the survey, within 150 feet of the insured premises; that there
was no mortgage to Dodge upon the property; and whether there was
a breaoh of condition whereby the policies are void because of the
conveyance of Adams to his son.

There were no oral representations made by Adams, or in his be
half, as a basis for the insurance. The policies were obtained through
one Moies, an insurance broker employed by Adams. Moies applied
to one Woodward, an insurance agent, and produced to him a written
application which had been used by Adams several years before for
obtaining a policy on the same property from the Imperial Fire In
surance Company. There was a surveyor diagram showing the
ground plan of the saw-mill, the shingle-mill, and the chimney, an
nexed to the application. Woodward was agent for four insurance
companies·-the Farmville, the Humboldt, the Safeguard, and the
Royal Canadian. He made a synopsis of the Imperial application,
which is spoken of in the proofs as a "digest," annexing to it a copy of
the diagram and a descriptibn of the property to be insured. This was
shown by him to the officers or agents of some of the companies, and
the policies issued by these companies were based upon it as the appli·
cation for insurance. Every policy in suit was obtained upon this
"digest," except the policies issued by the companies for which Wood
ward was agent and those issued by the Merchants Insurance Com
pany, the St. Louis Insurance Company, and the American Central
Insurance Company. The policies issued by the Farmville, the Hum
boldt, the Safeguard, the Royal Canadian, the Merchants, the St.
Louis, and the American Central Companies were obtained upon the
original or Imperial application.

1. There was no misrepresentation or breach of warranty which
avoids the policies issued upon the basis of the "digest." Every repre
sentation contained in this application was a warranty by the terms
of the policies, but none of the representations were untrue. By this
application the assured represented that there was no planing-mao
chine in the saw-mill building and no woodland within a quarter of a
mile. Both of these representations were true. He did not represent,
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however,that the saw-mill was disconnected ftom the shingle-mill,
or that there were no other buildings within 150 feet of the property
to be insured. The diagram purported to give only the ground plan
of the buildings shown npon it. '1'he shingle-mill was properly de
scribed as an "adjoining building."

2. There was no misrepresentation or breach of warranty which
avoids the policies issll'8d upon the basis of the "Imperial survey"
ex.cept respecting the existence of a mortgage upon the property.
This appIic'ation consisted of a printed blank containing questions to
be answered by the applicant, and an instruction to annex a diagram
with a full explanation of the buildings to be insured, and of all huild
ings within 150 feet. The diagram annexed showed a ground plan
of the saw-mill, boiler-room, lath and shingle mill, the side track of
a railway, and the location of the water which supplied the mill. An
importantfeatUl'e of the application consists in an agreement at the
end whereby the applicant covenanted that the application was a just,
full, and true exposition of all the facts and circumstances in regard
to the condition,situation, value, and risk of the property to be in
sured, "so far as the same were known to him, and were material to
the risk." This agreement restricts the effect of the representations
contained in the application. Whether they are treated as a warranty
of their truth or as representations merely is not material, because,
in either view, the applicant only undertook responsibility for the
truth of the representations, so far as the facts were known to him
and were material to the risk. Houghton v. Manuj'rs' Ins. Co. 8
Mete. 114. The application and the policies are to be read together,
and it is a; familiar rule in the interpretation of conditions which
work a forfeiture that they are not to be extended by construction,
and, being inserted for the benefit of the insurer, they are to be lib
erally construed in favor of the assured. No effect can be given to
the covenant on the part of the applicant at the end of the application,
unless it is construed as reetricting his undertaking and holding him
accountable for the accuracy of his statemel1ts, so far only as the facts
stated are material to the risk; If every statement and the truth of
every answer were to be treated as material, there would be nothing
upon which the restriction could operate. In this application the
assured represented by his answer to the eighteenth question that
there was no planing-machine upon the premises, but the premises
to which the question and answer refer are the insured premises, not
the adjuncts or adjoining premises. Northwestern IllS. Co. v. Ger
mani(t IllS. Co. 40 Wis. 446; Oarlin v. Western Assurance 00. 57 Md.
515. There was therefore no misrepresentation.

If the first subdivision of the answer should be regarded as an an
swer to the first subdivision of the question, it is not responsive. When
a question is not answered it is not to be inferred that there was noth
ing which required an answer, and in such case if the answer is not
rel:lponsive or satisfactory the insurer waives a full answer. Higgin'l



MULVILLE V. ADAMS. 891

~. Phamix Ins. Co. 74 N. Y. 6; Carson v. Jersey Oity Ins. Co. 43 N. J.
Law, 30; Com. v. Hide et Leather Ins. Co. 119 Mass. 136. A reference
to the original application, however, shows that this subdivision of
the answer was intended as a response to the last subdivision of ques
tion 17. The answer to the thirty-fourth question. is to be regarded
as making the diagram an exhibit and description of all buildings
within 150 feet of the insured building, and is equivalent, therefore,
to a representation that all such buildings were shown upon it. As
it did not disclose the existence of certain buildings within that dis
tance, the omission would be fatal to the validity of the policies were
it not that the assured only undertook to be responsible for the truth
of his representations, so far as the representations were material to
the risk. The materiality of a representation is a question of fact;
the test is the probable influence of the representation upon the judg
ment of the insurer. The testimony of the experts here is sufficient
to indicate that the existence of builq.ings not within 100 feet of the
insured property would not be deemed to increase the risk. The
omission to describe those outside of that distance must, therefore, be
held to be immaterial. This application also contained a represen
tation that there was no mortgage or incumbrance upon the property
to be insured. This representation was untrue. .

3. Under the allegations of the bill, the only breach of warranty or
misrepresentation concerning incumbrances or mortgages upon the
insured property is such as arises from the existence of a mortgage
to Dodge. At the time the application was originally prepared, there
was no mortgage on the property, so far as appears by the proofs.
While there is no reason to suppose that Adama intended to misrep
resent the fact when the policies in suit were obtained, the inadvert
ent representation must, of course, be given full effect. The only
policies issued upon this application were those of the Merchants' In
surance Company, the St. Louis Insurance Company, the American
Central Insurance Company, The Farmville Insurance & Banking
Company, the Humboldt Insurance Company, the Safeguard Fire In
surance Company, and the Royal Canadian Insurance Company.
Woodward, who was the agent of four of these companies,.(the ]'arm-

.ville, the Humboldt, the Safeguard, and the Royal Canadian,) knew
of the existence of the mortgage to Dodge at the time the policies
were issued. The policies issued by these companies are therefore
not invalidated by reason of its existence. His knowledge is imput
able to them, and no misrepreeentation can be predicated of a fact
of which the insurers were fully cognizant. Ang. Ins. § 324. This
branch of the controversy is thus narrowed to the policies issued by.
the Merchants' Insurance Company, the St. Louis Insurance Com
pany, and the American Central Insurance Company. The policy
~;;;sued by the Merchants' Insurance Company may also be excluded
because the evidence shows that tho secretary of that company knew
of the existence of the Dodge mortgage. The loss in that policy was
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originally made payable to Dodge as mortgagee. The policies of the
St. Louis Insurance Company and the American Central Insurance
Company were obtained through Messrs. Monrose & Melville, the
agents of those companie.s, and were issued by them upon the faith of
the statements contained in the Imperial application. As to these
policies it must be held that the misrepresentation was fatal to the
insurance.

4. The only policies as to which a breach of the condition respect
ing a sale or conveyance of the property covered by the insurance
can be alleged are those issued by the Franklin Insurance Company
and the German-American Insurance Company, all the others having
been made and delivered after the date of the conveyance by Adams
to his son. The proofs show that while these policies were in force,
and previous to the fire, Adams made and acknowledged a conveyance
of the property to his son, and three days afterwards the son made
and acknowledged a conveyance back to the father. The first deed
was put on record shortly after the fire. Both the parties to the con
veyance testify that it was never delivered, and the father testifies
that he put it on record to prevent judgments which were about to be
entered against him from becoming liens on the property. The the
ory of the non-delivery of the deed is so inconsis·tent with the execution
and delivery of the reconveyance by the son that it should not be re
garded as true. The act of the son in making a conveyance back, and
of the father in accepting it, was an authentic declaration by both,
made at a time when neither of them had any interest to subserve by
a perversion of the facts, that the former had a title to transfer. These
policies are therefore held to have become void. It follows that none
of the policies are invalid upon the grounds alleged in the bill except
those issued by the Franklin Insurance Company, the German-Ameri
can Insurance Company, the St. Louis Insurance Company, lind the
American Central Insurance Company. The amount due upon the
several policies is not in issue, because the bill does not charge that
the loss was less than the insurance. The proofs, however, show that
it was equal at least to the total insurance. Neither is there any
issue as to the invalidity of Adams' discharge in bankruptcy which is
set up in the answer as a defense to any decree against him upon his
bond. The validity of the discharge is not put in issue by a repli
cation. Story, Eq. Pl. § 878. It is needless to say that no facts are
properly in issue unless charged in the bill; that every fact essential
to obtain the relief desired must be alleged; and that no relief can be
granted for matters not charged, although they may be aprarent from
other parts of the pleadings and evidence. Id. § 257.

A decree is directed for the complainant, with a reference to a mas
ter to ascertain the amount due upon the mortgage. In ascertaining
this the master will apply the insurance moneys due upon all the
policies, except the four declared void, as a payment upon the mort
gage at the date of the assignment to complainant.
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UNITED SuTES V.' AUFFMORDT and another.

(District Oourt, S. D. New YO'1'k. March, 1884.)

893

1. PENALTIES AND FORFEITURES-MOIETY AOT OF JUNE 22, I874-FRAUDs ON
REVENUE.

The moiety act passed June 22, 1874, was designed to cover the whola ground
of frauds on the revenue in the entry of imported goods at the custom-house,
embracing the punishment of offenders criminally, as well as indemnity to the
government; and it therefore supersedes, by implication, the different provis
ions of sections 2839 and 2864 of the Revised Statutes on the same subject.

2. SAllIE-REV. ST. H 2839, 2864.
The absolute forfeiture of goods fraudulently entered, which is prescribed by

section 12 of the moiety act, is inconsistent with, and repugnant to, the for
feiture in the alternative only of either the goods or their value, as prescribed
by sectioI1s 2839 and 2864. Under the former, the title of the goods vests in
the United States from the moment when the fraud is committed, and prevails
against bon(t fide purchasers before seizure; under the latter, the title of the
government vests only from the time of its election to proceed against the
goods, rather than for their value, and a bona fide sale in the mean time will
pass a good title against the government, The absolute forfeiture under sec
tion 12 of the moiety act, and the alternative forfeiture under sections 2839 and
2864, for the same frauds, cannot co-exist; the alternative forfeiture of value
under those sections is, therefore, within the repealing clause of the moiety
act, which repeals all acts or parts of acts inconsistent therewith.

3. SA1I1E-AoT OF FEBRUARY 18,I875-CONSTRUOTION-REPEAL-PROOEEDING
AGAINST GOODS.

The act of .!<'ehruary 18,1875, amending the Revised Statutes, was not desIgned
as new legislation, but only to make the text of the Revised Statutes express
truly the law as it existed on December I, 1873. The amendment of section
2864 by that act is to be read and construed as thouA'h it were a part of the
Revised Statutes, as originally enacted, and subject, therefore, to the provisions
of sections 5596 and 5601, Held, therefore, that tlrll amendment of section 2864,
by the act of l!'ebruary 18, 1&75, does not supersede the moiety act as subsequent
legislation. Held, accordinglll, that forfeitures of value for fraudulent under.
valuations can no longer he enforced under sections 2839 lind 2864; the remedy
is confined to proceedings against the goods under section 12 of the moiety act.

4. SAME-SUIT IN PERSONAM.
Whether the language of section 2864, prescribing forfeiture of "value"

without saying, like section 2839, of whom to be recovered, is sufficient to
authorize a suit in personam, qUilJl'e. .

The above suit was brought in personam to recover $321,519.29,
the value of a large quantity of silk ribbons imported from Switzer
land into the port of New York, during the years 1879, 1880, 1881,
and 1882, and entered in the custom·house by the defendants, as it
is alleged, by means of fraudulent undervaluations in the invoices as
to the market value of the goods. The importations and entries are
91 in number. The declaration alleges that the value of such goods,
by reason ot such fraudulent undervaluations, became f.orfeited to
the United States under sections 2864 and 2839, Rev. St. None of
the goods were seized, nor were any proceedings ever taken to forfeit
the goods.

By the plaintiff's bill of particulars the record shows that the goods
were sent by the manufacturers in Switzerland to the defendants here
for sale on commission, none of them being purchased goods. The

•
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cause came on for trial on the thirteenth of February, 1884, before
the district judge and a jury; and after the opening by the plaintiff's
counsel, stating in substance the above matters, the defendant's coun
sel moved, upon the record and the facts stated in the opening, that
a verdict be directed for the defendant, on the ground that forfeitures
of vll,lue under l:iection 2864 had been superseded by section 12 of the
act of J u,ne 22, 1874, and that since that act the goods only, and not
their value, could be forfeited. After elaborate argument, the court,
on the next morning, granted the motion, upon the grounds stated
in the following opinion:

Elihu Root and John Proctor Clarke, for the United States.
Tremain et Tyler and Charles JJ[. Da Costa, for defendant.
BROWN, J. The claim of the plaintiff in this case is founded upon

alleged fraudulent undervaluations of imported goods consigned to
the defendants for sale by the manufacturers in Europe. Such frauds
fall clearly within the provillions of section 12 of the act of June 22,
1874, which, for convenience sake, I shall call the moiety act. They
also fall equally clearly within section 1 of the act of March 3, 1863,
and section 2864, Rev. St., if the forfeitures of value provided by
those sections are still in force. The latter prescribe a "forfeiture of
the merchandise, or the value thereof;" and this suit is based upon
that provision. The moiety act prescrib~s a forfeiture of the goods
only.

The point raised by the motion does not appear to have been pre
viously considered in any reported case. But few suits for the for
feiture of the value of goods, instituted since the passage of the moiety
act, have been brought to trial within this district; and in none of
them do I find that the attention of the court was called to the point
now raised, namely, that the moiety act, by prescibing fine, imprison
ment, and the absolute forfeiture of the goods, as the remedies of the
government in cases of fraudulent undervaluation, omitting any for
feiture of value, has superseded and repealed section 1 of the act
of March 3, 1863, (section 2864, Rev. St.,) which in similar cases
prescribed only an alternative forfeiture of the goods or the value
thereof.

Section 2839 provides for the forfeiture of merchandise or the
value thereof, "to be recovered of the person making entry," where
the goods are "not invoiced according to the actual cost thereof at
th~ place of exportation, with the design to evade payment of duty."
This section, taken from section 66 of the act of March 27, 1799,
(1 st. at Ll;trge, 677,) is applicable only to goods purchased. Alfonso
v. U. S. 2 Story, 421, 429,432. Where goods are imported into this
country by the manufacturer, the invoice is required to state, not the
actual cost at the place of exportation, but the "true market value
thereof." Sections 2841, 2845, 2854.

The only statute under which a forfeiture of value can be claimed
in cases like the present, that 1S, of goods obtained otherwise than

•
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by purchase, is section 28.64, taken from section 1 of the aot of
March 3, 1863, (12 St. at Large, 763.) That section reads as foi~

lows:
"If any owner, consignee, or agent of any merchandise shall knowingly

make, or attempt to make, an entry thereof by means of any false invoice, or
false certificate of a consul, vice consul, or commercial agent, or of any in
voice .which. does not contain a true statement of all the particula1'8 herein
before required, or by means of any other false or fraudulent document or
paper, or of any other false or fraudulent practice orapplianoe whatsoever,
such merchandise,: or the value thereof, shall be forfeited."

As an oriRinal question, it might well be doubted whether the mere
words of section 2864 and of section 1 of the act of 1863, deolaririR
a forfeiture of the goods or the value thereof, would be sufficient to
sustain a suit in personam against the importer for ,such value with
out any seizure of the goods. I do not know of any analoRY supporting
such penal actions in personam upon such loose statutory words. The
section does not specify who is to be sued in person, or against whom
finy recovery is to be sought; whether against the owner of the goodf:\,
his agent, or against the person making the entry. Suppose the
owner guilty of fraud, but the agent making the entry innocent, is
the latter, after having sold the goods and turned over the proceeds
to his principal, to be held liable to pay the value over again to the
United States, without any more explicit language making him liable
than simply that the value shall be forfeited, without saying from
whom to be recovered?

The act of 1799, (section 2839,) after declaring a forfeiture of value,
adds "to be recovered of the persbn making entry." By the omission
of these, and any equivalent words, in the act of 1863, it might well
be considered that the intention of the latter act was qnly to provide
for the forfeiture of the value of the goods in those cases where the
goods had been seized and allowed to be bonded under other provis
ions of law, a power concerning which some question has been re
peatedly made. Though many suits for value have been brought
since the act of 1863, I am not aware that the ,attention of the court
has been called to this objection in any previous action. Omitting,
therefore, any further referer.ce to this que'stion, I proceed to the
main ground of the motion, assuming that section 2864, like section
2839, authorizes a suit for value, independent of any seizure of the
goods.

Section 12 of the moiety act, passed June 22, 1874, (1 Sup. Rev.
St. 7U,) is as follows:

"Any owner, importer, consignee, agent, or other person who shall, with
intent to defraud the revenue, make, or attempt to make, any entry of im
ported merchandise, by means of any fraudulent or false invoice, affidavit,
letter, 01' paper, or by means of any false statement, written or verbal, or
who shall be glliltyof any willful act or omission by means whereof the
United States shall be deprived of the lawflll duties, or any portion thereof,
embraced or referred to in such invoice, affidavit, lettel", paper, or statement,
or affected by such act or omission, shall for each offense be fined in any
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sum not exceeding five thousand dollars nor less than fifty dollars, or be im
prisoned for an)' time not exceeding two years, or both; and, in addition to
such fine, such merchandise shall be forfeited; which forfeiture shall only
apply to the whole of tho merchandise in ~he case or package containing the
particular article or articles of merchandise to which such fraud or alleged
fraud relates. And anything contained in any act which provides for the for
feiture or confiscation of an entire invoice in consequence of any item or
items contained in the same being undervalued, be and the same is hereby
repealed."

Section 13 provides that any merchandise entered by any person
violating the preceding section, but not subject to forfeiture under
the same section, may, "while owned by him, or while in his pos
session, to double the amount claimed, be taken by the collector and
held as security for the payment of any fine incurred." Section 14
of the same act provides that the'omission, without intent to defraud
the revenue, or any of the various shipping charges, commissions,
port duties, etc., which may be required by law, shall not be a cause
of forfeiture of goods or their value; but requires that in such cases
the collector shall add to such charges the further sum of 100 per
cent., which addition shall constitute a part of the dutiable value.
Section 16 permits no fine, penalty, or forfeiture in any case, existing
or subsequent, unless the jury finds specially an actual intent to de
fraud. Section 22 provides that no suit to recover "any -pecuniary
penalty or forfeiture of property" under the revenue laws shall be
instituted except within three years, etc. Section 26 repeals all acts
and parts of acts inconsistent therewith. The section last cited does
not in terms refer to sections 2839 and 2864, nor to the correspond
ing sections of the acts of 1799 and 1863, from which they were taken,
but repeals whatever is inconsistent with it.

Although the moiety act was passed on the same day with the en
actment of the Revision of the Statutes, the latter is only declaratory
of the law as it existed on Decemher ], 1873, (section 5595;) and all
acts of congress passed after the latter date are to be construed as
subsequent enactments, and modify the Revised Statutes accordingly.
Section 5601; U. S. v. Bowen, 100 U. S. 508, 513; Brown v. Jefferson
00. Nat. Bank, 9 FED. REP. 258-260; In re Oregon, etc., 00.3 Sawy.
614,617; U. S. v. Bain,5 FED. REP. 192, 195. The single question,
therefore, is, whether the forfeiture of the value of goods, by reason of
frauduleJ;lt undervaluations on the entry thereof, has been repealed by
the provisions of the moiety act. Such consideration as I have been
able to give to the subject satisfies me that the forfeiture of value in
such cases must be deemed superseded and repealed by that act,
F'irst, because in the passage of the moiety act the whole subject of
fraudulent importations, and the remedies and punishments to be en·
forced therefor, were evidently ~ully and deliberately considered; new
and diffent fines, punishments, and remedies were thereby provided,
which include both punishment of the offender and indemnity to the
government; and these, by implication, supersede the former and dif-
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rerent provisions on the same subject: second, because the absolute
forfeiture of the goods denounced by the moiety act is clearly repug
nant to the alternative forfeiture only "of the goods or the value
thereof," as prescribed in the previous acts, so that both cannot pos
sibly co-exist; and, third, upon the decisions of the supreme court in
analogous cases.

The rule of construction where a subsequent statute covers the same
ground as a former one has been frequently defined by the supreme
court. Thus, in the case of Norris v. Crocker, 13 How. 429,438, Mr.
Justice CATRON, delivering the unanimous opinion of the court, said:

"As a general rule, it is not open to I'ontroversy that where a new statute
covers the whole subject-matter of an old one, adds offenses and prescribes dif
ferent penalties for those enumerated in the old law, that then the former stat
ute is repealed by implication, as the provisions of both cannot stand together."

Mr. Justice FIELD, in U. S. v. Tynen, 11 Wall. 88, said, (p. 92:)
"It is a familiar doctrine that repeals by implication are not favored. When

there are two acts on the same SUbject, the rule is to give effect to both, it
possible. But if the two are repugnant in any of their provisions, the latter
act, without any repealing ~lause, operates, to the extent of the repugnance,
as a repeal of the first; and even where two acts are not in express terms re
pugnant, yet if the latter act covers the whole SUbject of the first, and embraces
new prOVisions, plainly showing that it was intended as a substitute for the
first act, it will operate as a repeal of that act."

The same rule was reafih'med and applied in the case of King v.
Cornell, 106 U. S. 395, 396, S. C. 1 Sup. Ct. Rep. 312, in the case
of Pana v. Bowler, 107 U. S. 52!l, 538, S. C. 2 Sup. Ct. Rep. 704, and
in Murdock v. City of Memphis, 20 Wall. 590, 611. In the case last
cited, Mr. Justice MILl.oER, in delivering the opinion of the court, says,
(p. 617:)

" A careful compalison of t1lese two sections can leave no doubt that it was
the intention of congress, by the latter statute, to revise the entire matter to
which they both had reference: to make such changes in the law as it stood
as they thought best; and to substitute their will in thatregard entirely for the
old law upon the subject. We are of opinion that it was their intention to
make a new law, as far as the present law differed from the former; and that
the new law, embracing all that was intended to be preserved of the old, omit
ting what was not so intended, became complete in itself, and repealed all
other law on the subject embraced within it."

The language quoted from these cases seems to me to be specially
applicable here. In scarcely any of the cases cited, where a later
statute was held to repeal a former one by implication, was the evi
dence so clear, as it seems to me, both from the provisions of the stat
ute itself and the history of its passage, that congress intended to deal
with the whole subject, and to declare what in the future should be
the whole law of remedy and pun~shment,as in the case of the moiety
act, in its dealing with the subject of fraudulent importations, and the
punishment and remedies of the government therefor.

The attention of congress had been called to the whole subject by
what had been deemed to be crying abuses in the administration of

v.19,no.13-57
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the former law. There were widespread complaints that the machin..
ery of the law then existing was skillfully worked by agents and in
formers of the government for their own benefit, to extort large sums
of money from the merchants for trifling and uncertain irregularities
or violations of law. The chief means by which these extortions were
alleged to be practiced were by the institution of suits for vast BUmS
of money, alJegedto have become due to the government through for
feitures of the value of goods entered during a series of years preced
ing. In such suits; by a preliminary seizure of the books and papers
of the merchant and the detention of them in custody, and by reason
of technical forfeitures unaccompanied by fraud, and of the forfeit
ure of whole invoices for irregularities in a single item, merchants,
deprived' of their books and uncertain of the precise facts, were often
constrained, through their uncertainty as to the result, and the in
jury to their credit by the long,pendency of suits for such large de
mands against them, to pay great sums in settlement, far beyond
the bounds of reasomtble forfeiture or of legitimate punishment.

The moiety act, passed under these circumstances, shows, by its
..own provisions, that it was designed to correct the evils complained
of, by means of changes broad and radical: (1) By abolishing the
moiety system entirely; (2) by prescribing more definite rules under
which the books and papers'of merchants might be seized and exam
ined; (3) by preventing the forfeiture of a whole invoice when only
a part of the cases or packages included in it might be affected by
fraud, (section 12;) (4) by abolishing (section 16) all fines and for
feitures, except where a jury should find an actual intent to defraud;
(5) by enacting, in cases of actual fraud, new and heavy punish
ments, by fine and imprisonment, (section 12;) (6) by enacting, also,
in cases of actual fraud, the absolute forfeiture of the goods to which
the fraud relates, in place of the former alternat.ive of a forfeitUl'e of
the goods or their value, and thus disallowing civil suits for value
merely, Which had furnished the chief means of the previous abuses;
.(7) by providing security (section 13) for the collection of fines where
the goods were not seized; (8) by limiting suits to three years, (sec-
tion 22.) .

This act, moreover, is more precise and definite in its provisions
than are the 'former acts, in defining the frauds to be punished; it
embraces every conceivable act of commission or of omission, accom
panied by fraud. There are new conditions and qualifications ap
plying to every part of the former law. As a condition of forfeiture,
in every act ofcommission, the moiety 'act requires an actual intent
to defraud; and in every act of omission, it adds,as a further concli
tion, that the United States be thereby "deprived of its lawful duties,"
(section 12,) a qualification not existing under seotion 28fi4. But
why should congress add such a qualification to acts of omission, if
for precisely the same acts of omission a forfeiture was still to be
incurred under section 2864 without any such qualification? The
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two are inconsistent in intention, and the latter act therefore Buper
sedes the former. The case of Daviess v. Fairbairn, 8 How. 636, is
exactly analogous, where a new qualification upon the power of ajns.;
tice of the peace to take acknowledgments, was held to repeal by im-'
plication a former statute without sueh qualification.

Section 12, moreover, creates a new criminal offense for the same
frauds, punishable by heavy fine and imprisonment; and while, in
its remedial parts, providing for the indemnity of the government, it
limits the remedy by forfeiture to'the goods only, it makes this for
feiture absolute, so that even bona fide purchasers get no title as
against tpe government; and if this remedy be lost by a dispersion
of the goods before seizure, it still provides additional means for in
demnifying the government, not merely by the heavy fines which it
imposes on conviction for the same acts, but by authorizing a seizure
by the collector of any other imported goods of the same merchant,
as security for the payment of any such fines as may be recovered.
Section 13. These fines themselves would, as a general rule, furnish
complete indemnity to the government for fraudulent importations.
In the present case they would exceed by nearly one-half the entire
amount claimed in this action, if the facts alleged were proved on in
dictment. There is no inadequacy in the law, therefore, as a means
of .indemnity to the government, through the repeal of forfeitures of
value by civil action. The limitation of forfeiture to the goods them
~elves tends to promote vigilance in discovering fraud before the dis
persion of the goods, and the trial of the questions in dispute while
the transactions are recent. To th'e honest merchant, the restriction
of suits based upon old transactions to criminal proceedings, o.perates
as some check against abuses, because criminal proceedings are less
likely to be instituted lightly upon trifling irregularities or small dif
ferences on estimated values, about which the opinion of experts
might differ; while if fmud be proved, the court, through the discre
tion provided by the moiety act, can adjust the fines and the impris
onment, so as to bear some reasonable relation to the loss of the gov
ernment and to legitimate punishment. The moiety act, therefore, as
it seems to me, falls clearly within the general doctrine of the cases
above cited. It covers the whole field of former acts; it creates new
offenses and new punishments for the same subject-matter; it adds
new and important qualifications to the former law; and it provides
fully, though in a different way, for the indemnity of the government
and for the punishment of offenders.

Again, it is to be noted that under the provisions forbidding any
fine, forfeiture, or penalty, except in case of actual intent to defraud,
and the prohibition of the forfeiture of any packages except those to
which the fraud relates, not a single previous statute can be enforced
in the shape in which it stands. Section 2864 contains no clause
even which can be thus enforced just as it exists in the statute. All
that could possibly be "~ne with it would be to pick out portions of
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it, and apply to them the provisions of' the moiety act as modifica
tions, and enforce them as thus modified. But the moiety act does
not seek or profess to modify these former acts when inconsistent
with it. It enacts its own remedies for the same subject.matter, and
declares by section 26 that all acts and parts of acts "inconsistent
with" itself are not modified accordingly, but repealed.

The debates in congress show clearly an intention to enact, not
cumulative remedies, but a new system in place of the old.

Mr. Roberts, in reporting the bill to the house, said:
"We have endeavored to provide for adequate punishment in all cases of

guilty intent to defraud, and to furnish relief in case of accident or mistake.
We have sought to provide for penalties proportionate to the offenses proved
which the present laws utterly ignore." Congo Rec. 43d Congo 1st Sess. vol.
2, pt. 5, p. 4039.

Senator Stewart, (page 4809,) in reference to the twelfth section,
says, in opposition: .

"I do not think they could have seen how far this section goes to break up
all laws on the subject; for remember this is to take the place of other stat
utes, as I understand."

At page 4813, Senator Edmunds says:
"This bill is apparently a substitute for the provisions aoout frauds on the

revenue which the act of 1799 and of 1830 and of 1832 and of 1866 con
tained."

Senator Conkling, (pages 4815, 4816,) in answer to the inquiry of
Senator Thurman as to how far the twelfth section would affect ex
isting laws, said:

"When you describe an offense and provide a punishment and repeal of
other statutes, the general rule certainly is that you occupy the ground with
the new statute, and you annul that which before operated upon the same
SUbject in a different way. The senator will see, if he will read the whole of
this twelfth section, that not in one respect alone, but with great particularity,
in all respects of general scope, it covers the ground of the section to which he
has referred."

From the clear expressions of the framers of the law, therefore, as
well as from the provisions of the law itself, the intent fo supersede
former acts appears evident; and the forfeiture of value would be
deemed repealed by implication, even if there were no special repug
nancy t6 it in the new law. See, also, Pana v. Bowler, supra; Cook
00. Bank v. U. S. 107 U. S. 445, 451; S. C. 2 Sup. Ct. Rep. 561;
Bartlet v. King, 12 Mass. 537; Nichols v. Squires, 5 Pick. 168.

2. But there is also a clear repugnancy between the provisions of
the moiety act and those of section 2864. Section 12 of the moiety
act, in cases like the present, declares an absolute forfeiture of the
goods. Section 1 of the act of March 3, 1863, (section 2864, Rev.
St.,) declares the alternative forfeiture of the goods or their value.
Under the earlier law the forfeiture was not absolute, but onIv at the
election of the government; under the moiety act there ca~ be no
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election in the ~overnment, for the forfeiture of the goods is' made
absolute. Under the former, the gove.rnment might have either the
goods or their value, but not both; and before it could have either it
must elect which it would pursue. The old law not only permitted,
but enforced, an election by the government. The moiety act permits
no election, since, as I have said, the forfeiture of the goods is made
absolute. These two provisions of the statute, therefore, cannot co
exist. There cannot be an election to have either the goods or their
value, and, at the same moment, an absolute statutory forfeiture of
the goods themselves. The two provisions are mutually exclusive.

The distinction between the two acts in this respect is of very great
practical importance. Where the law makes the forfeiture absolute,
as the moiety act makes it, the title of' the goods is vested in the
government at once, from the moment when the unlawful acts are
committed; so that a sale of the goods by the importer, before seiz
ute, to bonafide purchasers even, will not oust the title of the govern
ment. Caldwellv. U. S. 8 How. 366; Henderson's Spirits, 14 Wall.
44; U. S. v. 76,125 Cigars, 18 FED. REP. 147. But where the for
feiture is only in the alternative of "the goods or their value," a sale
to a bona fide purchaser, before the government has exercised its right
of election to resort to the goods, will pass a good title, and prevail
against any subsequent seizure by the government. Caldwell v. U. S.,
supra; U. S. v. York St. Flax Spinning Co. 17 Blatchf. 138; U. S. v.
Four Cases of La.stings, 10 Ben.371. Where, as in section 2864, the
forfeiture is in the alternative, the government's right of election to
pursue the goods or their value, so long as the goods have not passed
into bona fide hands, remains absolute. Though the goods be at
hand and capable of immediate seizure, the government is not bound
to resort to them; but, at its option, may pass them by and sue the
importers for their value. 'l'his is expressly stated by the chief jus
tice in the case of U. S. v. York St. Flax Spinning Co., supra, where
he says, (page 140:)

"Until the sale the government may seize the goods and realize their value
by a sale; or it may pass by the goods and look directly to the wrong-doer
for their value. The effect of a sale is to take away all right of proceeding
against the goods, and leave the government to its original right of action
against the fraudulent importer, for the value only."

But, under section 12 of the moiety act, no such election can possibly
exist to pass by the goods and sue for their value. The act itself de
termines that election by decreeing the absolute forfeiture of the
goods. The two sections are therefore clearly repugnant in this
respect; and the earlier statute is, therefore, necessarily repealed pro
tanto, and falls within the express language of the repealing clause.
Section 26. No suit for value, therefore, can be maintained so long
as section 12 of the moiety act is in force.

The repeal of the former forfeiture of value, through this repug·
nn.ncy of section 12 of the moiety act, is so clear that no authorities

•
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seernneeded to sustain it. I cite, however, a few instances somewhat
analogous.

In the case of U. S. v. 7'ynen, Bupra, the court held that there was
a clear repugnance between the acts of 1813 and 1870 there referred
to, because "the first act makes the punishment of the offense desig
nated imprisonment or fine; it provides that the punishment f:lhall be
one or the other, and in so doing declares that it shall not be both.
The second act allows both punishments, in the discretion of the court;
it thus permits what the first law prohibits." There were similar
differences also as respects the term of imprisonment, and the amount
of fine; and the court adds:

"When repugnant provisioll~ like these exist between two acts, the latter
is held, according to all the authorities, to operate as a repeal of the first act, for
the latter act expresses the will of the government as to the manner in wllich
the offenses shall be subsequently treated."

So in Com. v. Kimball, 21 Pick, 373, the court (SHAW, C. J.) held
that a former statute imposing a penalty of $20 for each offense was
essentially and substantially inconsistent with a later statute which
provided a penalty of not more than $20 nor less than $10 for the
same offense; because the former was absolute and imperative, and
the latter allowed a discretion.

In Norris v. Crocker, 13 How. '439, the prior statute of 1793, giv
ing a penalty of $500, to be recovered by the claimants by civil action
for harboring fugitive slaves, was held plainly repugnant to the act
of 1850, which for the Elame offense imposed a fine not exceeding
$1,000, and imprisonment not exceeding six months, on conviction by
indictment.

On this ground alone, therefore, I should feel compelled to hold
that the forefeiture of value provided by the act of 1863, and under
section 2864, was repealed.

3. 'rhe recent decision of the supreme court, in the case of U. S. v.
Claflin, 97 U. S.54G, affords so strong an analogy to the present,
though without the absolute repugnancy last mentioned, as to be con
trolling in this case. That action was brought under the act of 1823,
which declared that persons knowingly receiving smuggled goods
should "forfeit and pay double their value." The act of July, 1866,
for the same offense, imposed, like the moiety act, a forfeiture of the
goods, and a fine, on conviction, not exceeding $5,000, nor less than
$50, together with imprisonment, not exceeding two years, in the dis
cretion of the court ; but omitting any forfeiture of value. It did not
repeal in express terms the act of ] 823; but it did repeal "all other
acts or parts of acts conflicting with or supplied by it." The court
held that the later act would be deemed a repeal of the former by im
plication, even had it contained no repealing clause; that where the
objects of two statutes are the same, whether by way of punishment
for the offense· or of indemnity for the loss, and the later act covers
the same ground as the former, in that case the later statute must be
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deemed not cumulative, but as a substitute for the earlier one. The
decision in that case is the more noteworthy and emphatic, since it
modified the view of the same statutes previously expressed in the
case of Stockwell v. U. S. 13 Wall. 531, where the former statute was
regarded as wholly remedial, and the latter as wholly punitive; arid
both were consequently held to be in force. In the Case oj Claflin,
the court say, (97 U. S. 5;)2, 553:)

"If this were truly the purpose of those acts their objects would not have
been the same, and therefore the second statute could not be regarded as re
pealing the former. But a renewed and more careful examination of thll two
statutes has convinced us that congress, in the act of 1860, had in view not
only punishment of the offense described, but indemnity to the government
for loss sustained in consequence of the criminal conduct of those guilty of the
offense. The later act denounces Ii forfeiture of the goods concealed, etc., no
matter in whose hands they may be found. If the forfeiture of double the
value of the goods denounced by the act of. 1823 was designed to securtl in
demnity to the goyernment for the wrong done, the f011'eiture oj thegooda
themselves, declared in the act of 1866, must have heen intended for the same
purpose, and the fine and imprisonment were superadded asa vindication of
public justice. If this is so,' as we now think it is, the' act' of. 1866 supplied
the provisions of the second section of the act of 1823, and consequently WQuld
have repealed them had it contained no repealing clause."

In the Claflin Case, it will be observed, there was no absolute repug
nancy between the act of 1823 and tbat of 1866; the former forfeited
double the value; the latter forfeited the goods themselves. A single
statute, however, might have imposed both of those forfeitures, and
the govemment would then have derived thrice the value. oUhe goods
a measure of damages not unfamiliar in revenue legislation. That
case, therefore, was not one of absolute repugnancy, but of substitu
tion by implication. The later act, besides providing criminal pun
ishments, also defined the indemnity of the government; and this, the
supreme court held, must be deemed to be a substitute for the in
demnity provided by the preceding act.

In the present case, inlieu of the alternati~eforfeiture of the goods or
their value, under the act of 1863 and section 2861, the moiety act, for
the indemnity of the government, denounces the absolut.eforfeiture of
the goods, just as the act of 1866 didinthe Claflin Case; and like that
act, also, it superadds the same fine and imprisonment. In the Olaflin
Case, the later act provided a forfeiture of the goods,wnere the former
act provided a forfeiture of double their value. In the present case
the moiety act provides absolute forfeiture of the g.)ods, where, for
the same offense, the earlier act provides an alternative forfeiture of
the goods or their value. The present case is as clearly one of sub
stitution as that of Olaflin. The principles upon which the Case qf
Claflin was decided apply, therefore, in full force to the present case;
and, in addition, we have here a clear repugnancy between the later
and the former acts, such as did not there exist. .

4. A few other sections of the moiety act furnish some considera
tions beuring on the subject under discussion; but none of them, as
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it seems to me, are very important or decisive. The only section in
which any reference is made to forfeiture of value is section 14. That
section provides that no omission to state in the entries any of the
val'ious small matters there referred to, "without intent to defraud
the revenue," shall be a cause of forfeiture of goods or their value; but
it requires the collector in such cases to add ,double the amount
omitted. This, it may be said, is an implied recognition of the exist
ence of some statute providing for the forfeiture of value on account
of such omissions, and the continuance of such statutes in force,
where there is intent to defraud. This section, however, applies to
a very small and limited class of errors or omissions having nothing
to do with the present case. There were pending suits to which the
first part of this section was intended to apply, and that alone would be
a sufficient reason for the reference to forfeitures of values. The infer
ence sought to be drawn from it is of a negative character, and, as reo
spects any subject clearly embraced in section 12, has no force as
against the express provision of the latter section. The first part of sec~

tion 14 is in reality surplusage, except as introduction to the last
clause; since under section 16 no such forfeiture, either of goods or
their value, in existing or subsequent suits, could be had without an
actual intent to defraud. The essential part of the section is the lat·
tel' half of it, which authorizes' the collector to impose double the
omitted amounts in cases free from fraud.

Section 22 assigns a limitation of three years for tJ::le recovery of.
any pecuniary penalty or forfeiture of property. This section could
only apply to future suits. If forfeitures of value were supposed to
be continued thereafter, no reason appears why suits for value should
not have been included within the period of limitation, and the lan
guage have been made to read, "forfeiture of property or the value
thereof." So, also, in the last paragraph of section 12, we find no
recognitionof any future forfeiture of value, such as would have been
Expected if such forfeiture was intended to remain as part of the
existing law. This paragraph declares that "anything contained in
any act which provides for the forfeiture or confiscation of the entire
invoice in consequence of any item or items contained in the same
being undervalued, be and the same is hereby repealed." The par
agraph seems to have been inserted shortly before the passage of
the bill, by amendment, out of abundant caution; and the same cau
tion which dictated that would naturally have provided, not merely
against a forfeiture or confiscation of all the goods invoiced, but also
against forfeiture of the value thereof, if forfeitures of value had been
supposed to be retained. On the whole, the other provisions of the
moiety act seem to me to accord, rather than to disagree, with the
construction I have given to section 12.

5. In what has been said, the subject has been considered as
though sections 2864 had contained, when enacted on the twenty
second of June, 1874, a forfeiture of the goods or the value thereof,
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like section 1 of the act of March 3, 1863, from which section 2864
was taken. In fact, however, in the Revised Statutes, as originally
enacted, section 2864 did not contain the words "or the value thereof,"
but provided for the simple forfeiture of the goods. By the act of
February 18, 1875, entitled"An act to correct errors and to supply
omissions in the Revised Statutes of the United States," this omis
sion in section 2864 was corrected by restoring the words "or the
value thereof," as they stood in section 1 of the act of March 3, 1863,
and as section 2864 now stands in the second edition of the Revised
Stntues.

On behalf of .the government it is claimed that this act of 1875 has
re-enacted forfeitures of value in the cases provided by section 2864,
because it is an act later than the moiety act, and directs that section
2864 be amended by inserting the words "or the value thereof." If
the act of 1875 had been designed as new legislation intended to
change the law existing at the time of its passage, in spite of any
statutes passed after December 1, 1873, it would undoubtedly have
the effect claimed for it. A slight consideration, however, of the cir
cumstances and of the enacting clause of the act itself, are snfficient
to show that such was not the intent of the act of 1875, and that
no such effect can be given to it. The sole purpose of that act was
evidently to correct textual errors and omissions in the work of revis
ing the statutes, and to make the printed volume called the Revised
Statutes state truly and correctly what it was intended to state,
namely, the statutory law as it existed on the first of December, 1873.
That such only was the purpose of the act of 1875, is stated, as it
seems to me, as clearly and emphatically as words can express, in
the enacting clause of the act itself, which is as follows: "Be it en
acted, etc., that for the purpose of correcting errors and supplying
omissions in the act entitled'An act to revise and consolidate the
statutes of the United States in force on the firsi day of December,
1873,' so as to make the same truly express such laws, the following
amendments are hereby made therein:" Then follow 67 amendments.
The thirty-third is the one herein question, amending section 2864
by inserting after the word "merchandise" the words "or value
thereof." The enacting clause above quoted declares that this amend
ment to section 2864 "is hereby made" so as to make the same (sec
tion 2864) "truly express such law;" that is, the law on that subject
in force on December 1, 1873. Necessarily, therefore, this amend
ment must be read, not as new legislation, or as a new law enacted
on February 18, 1875, to take effect from that time, and to change
intermediate legislation, but simply as a correction of the text of the
Revised Statutes, so as to make section 2864 express what it w.as in
tended to express, namely, that by the law as it existed on the first
day of December, 1873, for the causes there mentioned, the mer·
chandise or its value should be forfeited..
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In 80 far as the {orlller law, by an unintentional omission, was unwit
tingly repealed by force of section 5596, the object of the act of 1875
was to restore the law as expressed.in tIle Revised Statutes to what it
actually was on December 1, 1873, and to what the revisors and con
gress intended to express in them. If there were no independent
statutes in the mean time modifying the law as it existed on Decem
ber 1, 1873, the effect of the act of 1875 was, indirectly, also to re
store the law on and after February 18, 1875, to what it was on De
cember 1, 1873, by doing away with the effect of the repealing clause
of the Revised Statutes on that particular subject, (section 5596.)
That, however, was the indirect result, not the direct object, of the
law of 1875. The object was to make the Revised Statutes what"they
professed and were intended to be-a true statement of the law exist
ing on Decamber 1, 1873; and where there were other subsequent
statutes designed to change the law existing on that date, the act of
1875 plainly had no reference to them, and no design to abrogato
those changes. Such subsequent acts modify the Revised Statutes
as amended by the act of 1875, because the amendments of 1875 were
designed as corrections of, and as a part of,· the Revised Statutes
themselves, and not as new legislation on the topics to which they
relate. The amendment must be treated, for all purposes; precisely
as if it. had been a part of section 2864 as originally enacted; and
section 2864 is therefore subject, in its amended form, to the provis
ions of section 5601, declaring that all acts passed after December 1,
1873, in conflict with any provision contained in the Revised Statutes,
shall have.etfect as subsequent statutes, and as l'epealing any portion
ot the Revision inconsistent therewith, and hence subject to the mod~

ifications of the moiety act as a subsequent statute. This intention,
so plainly indicate\l,by the enacting clause, is still further indicated
from the last ,sectIon of the act of 1875, namely, that the secretary
of state is "directed, if practicable, to cause this to be printed and
bound in thevolun1e of the Revised Statutes of the United States."

This precise question, as to the construction of the act of February
18, 1875, a1'osein the court of claims, in Ludington v. U. S. 15 Court
C1. 453. In the opinion of the court, RICj:lARDSON, J., says:

"In our opinion this amendment (i. e., under the act of 1875) was not in
the nature of anew enactment; it is to be taken and construed as though the
Hevised Statlltes had been originally adopted, with the alterations thus made
incorporated into them in their proper place, as has been done in the second
edition; and that they are all subject to the provisions of sections 5595 and
5601."

No case ha,s been refQrred to intimating any different construction,
a,nd it, seems to me entirely clear from the l!1~guage of the act itself.
See, also, Wright's Case, 15 Court 01. 80.

A somewhat similar question arose in the case of Reg. v. Overseers
of St. Gile,~, 3 El. & El. 223, in which the court of queen's bench held
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that the act of 11 & 12 Viet. c: 111, correcting certain errOlS in the
provisions of the act of 9 & 10 Viet. c. 66, must be considered and
read as forming parts of the original act.

Prior to the enactment of the Revised Statutes there was no exist
ing law which gave any color to the supposition that the alternative
forfeiture of the goods or the value thereof, as provided by section 1
of the act of March 3, 1863, had been repealed. The omission, by
the revisors, of the words "or the value thereof," in section 2864,.was
plainly an error. This appears conclusively on consulting their orig
inal report, title 36, entitled "collection of duties upon imports," in
which section 28li4 is embraced. That report is prefaced by the fol
lowing note:

"N. B. In this pamphlet, wordsln the section printed in italics are new;
those in brackets [thUS] are found in tbe existing law, but are recommended
to be omitted."

Section 2864, as contained in that report, has no words either in
italics or in brackets. As it was not the duty of the revisOl'S to change
the law, but to consolidate it, and as they were authorized to omit only
redundant or obsolete enactments, an.d to make such alterations as
might be necessary to reconcile the contradictions, supply the omis
sions, and amend the imperfections of the original text, (14 St. at
Large, p. 74, § 2,) it is clear that the omission of the words "or the
value thereof" in· their report of .section 2864, without reference to
this omission, either in italics or in brackets, these words being a
material part of the existing law, must have been accidental.

The debates in congress show most clearly that the intention of the
act of 1875 was to correct errors, and not to enact new legislation to
speak from that date. Mr. Poland, in introducing intothe house the
act of February, 1875, said that the objectwRs simply to correct the
errors of the revisors and to make it certain that the law is not
changed. Mr. Hoar said:

"We did our very best that our Revision of t.he law should not change the
existing law in any particular. It has been discovered that by misprints, by
an occasional omission of a word, by perhaps some misapprehension by the
revisors as to the effect of a phrase. the law, in our judgment has been
changed in some particulars by the Revision. We have now introduced a
bill simply to restore the law to what it was; and I think members of the
house should not, because they think particular legislation (lesirable, en
deavor to hold on to what was accidentally done, without its being under
stood by the house or the committee. I submit that we. should pass this bill
just as it is, and if a change of the law upon any point be desired, let it be
done by affirmative legislation."

In the senate, Senator Conkling, in a striking passage too long 'to
be qnote<lin full, said: . " i

"Certain words which stood.in the law, which l\re part of the law, Which
are operative words, which the commissioners originally, and an who fol
lowed them, including the two houses of congress, were directed to preserve
and reproduce unimpaired, certain such words, it turns ont, were droppfld."
(from the Revision.) "Xow, what is the fUllction of this bill? Simpl.y to

----_._~~
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put them back-simply to correct this deviation from the statutes. There
fore, it is a great deal more then the senator from California says. It is
more than the case where in a single instance, by a simple act of legislation,
the two houses of congress inadvertently fall into an error. If is a case
where a whole course of legislation reqUired one single thing, to-wit, a truth
ful and absolute reflex of the whole body of law 88 it stood; and in attempt
inO' to do that, all concerned, including the two houses of Congress, fell into
an'"error. Now we come with this bill, the purpose of which is to correct
that error; and what does the honorable senator from Connecticut proposei'
To bold up for examination the merits,Of the original provision; and when
we aTe attempting to verify and correct a pnrely ministerial proceeding of
codifyin,q the laws, the senator wishes to go into the broad question of the
merits of those laws which we proceeded to codify. * >I< * We are now
simply engaged in making a truthful completion of that work in which com
missioners, committees, and congress have been engaged, which has no more
to do with the merits or the defects of the laws as they exist than the paint
ing of the portrait truthfully has to do with the beauty or the deformity, the
hue or the age, of the original from which it is painted. If this codification
is true and honest, it is a reproduction of the laws as they stand, and not a
production of the laws 88 the senator from Connecticut thinks they ought to
stand, and as he is abundantly able to make them stand, when we are con
sidering a bill appropriate for that purpose."

It is very clear, therefore, that nothing was further from the inten
tion of congressin passing the act of February, 1875, than to enact
new legislation, or to abrogate those changes in the law existing on
December 1, 1873, which it had designedly made by other statutes
passed since the latter date. .Had such been the intent of the act of
1875, its passage would have involved a reconsideration and revision
of every statute passed between December 1, 1873, and February 18,
1875.

6. It is urged, however, that if, by the moiety act, the forfeitures
of value were already repealed, no reasOn remained why congress, in
1875, should pass the act to amend section 2864 of the revised stat
utes by inserting the words "or the value thereof," unless they in
tended to re-enact that provision of the law. What has been already
said seems a sufficient answer to this objection. By the Revision
congress had undertaken to declare what was the statutory law exist
ing on December 1, 1873. The Revised Statutes as enacted pur
ported and professed to state this law truly, (sections 5595, 5596,)
but they did not do 80. Section 2864, among others, was a false
statement of the law as existing on December 1, 1873, in an impor
tant particular, through the omission of the words "or t~e value

'thereof." Historical truth, if nothing more, required the omission
of these words to be supplied; otherwise, the statutes as enacted
would remain a lasting monument of error. This alone, ev~n if there
were no practical reasons for correcting the error, would have been a.
sufficient reason for the amendment made by the act of 1875-an
amendment which did not profess to be new legislationt but an ainend.
ment of the Revised Statutes only.
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But there were reasons of a practical character, also, rendering it,
if not essential, at least appropriate and desirable, that the correction
should be made, notwithstanding the fact that forfeitures of value
under section 2864 were already repealed by the moiety act. For the
Revised Statutes, passed June 22, 1874, through the omission of the
words "or the value thereof," seemed to declare that on December 1,
1873, and subsequent thereto, no law was iu force authorizing a forfeit
ure of value for the causes stated in section 2864, (section 5596.) This
was false and deceptive. The forfeiture of value had not been repealed
by any existing law until the passage of the Revised Statutes and of
the moiety act, on the same day, in June, 1874. Forfeitures of value
might have been incurred upon entries made in the mean time, and
suits therefor might have been then pending, in which the right of re
covery would appear to be swept away, through the false declaration
of the Revised Statutes, that on the first of December, 1873, notwith
standing the act of March 3,1863, (section 2864,) only a proceeding
for the forfeiture of the goods could be maintained.· To prevent con
fusion and embarrassment in suits arising out of transactions occurring
during the period from December 1,1873, to June 22, 1874, it was de
sirable, if not necessary, that the correction of section 2864 should
be made. The law forfeiting value was still in force during this period,
notwithstanding the false declaration of section 2864, as originally en
acted, and section 5596 to the contrary, (U. S. v. Claflin, 97 U. S, 548,
549;) but the false statement of what the law was on December 1,
1873, and afterwards, as presented by section 2864, as originally· en
acted, was calculated to create great practical embarrassment, and
needed to be corrected accordingly,

For these reasons, I must treat the amendments made by the act of
February 18, 1875, as parts of the Revised Statutes, and as though
section 2864 had been originally enacted in its amended form. The
moiety act, under section 5601, is to be regarded as subsequent legis
lation; and as section 12 of that act, both by implication and by clear
repugnancy, repeals the pre-existing, law authorizing the alternative
forfeiture of the goods or their value in cases of fraudulent underval.
uations, it follows that the plaintiff could not, upon any possible proof,
recover~ and a verdict must, therefore, be directed for the defendant.

This case was affirmed by WALLAOE, J" on appeal to the circuit court,
May 5, 1884. No opinion rendered.
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UNITED STATES V. LANE.

(Vircute Oourt, E. D. IViaconain. December 27! 1883.)

PUBLIC LAND-ENTRy.....RIGHT TO CUT TIMBER.
One who has entered upon public land according to law for the purpose of

claiming a homestead therein. and is residing thereon in good faith, and im
proving it for agricultural purpog,es, is entitled to cut so much timber from the
land as is necessary for his actual improvement·s; but until he has received his
patent he cannot 'cut timlJer for any other purposes nor under any other con
ditions.

At Law.
G. W. Hazelton, for the United States.
James Freeman, for defendant.
DYER, J.. (charging jury.) This is an aotion of replevin to re

oover a quantity of timber claimed by the government to have been
illegally cut by the defendant from oertain lands in Langlade county
in this state. The claim of the plaintiff is that the defendant cut 152
pine trees standing on this land amounting to 156,851 feet. It seems
that in March, 1882, the defendant made an entry of the lands men
tioned, being a quarter section, as and for a homestead under the laws
of the United States, as every person who is the head of a family,
and a citizen of the United States, is entitled to do. There is testi
mony tending to show that he went into oocupanoy of the premises,
and it does not seem to be disputed that in the winter of 1882-83
he cut from the land a quantity of pine timber growing thereon.
The controversy between the parties is concerning his right to cut
this timber and the quantity he cut. It is permissible for any such
land claimant, provided he is living on the land and improving it for
agricultural purposes, to out and remove from the portion thereof to
be cleared for cultivation so muoh timber as is actually necessary for
that purpose, or for buildings, fElnces, and other improvements on the
land entered. This he has a lawful right to do. But where the per
son does not make the land his actual residence, and cultivate and
improve it, or where the timber is not cut fo.r the purpose of clearing
and improving the land for agricultural purposes, or wher~ the facts
show that the entry was not made in good faith, but for the mere pur
pose of strippin~ the land of the valuable timber npon it, the case is
one in which the cutting is unlawful. In clearing for cultivation,
should there be a surplus of timber ()ver what is needed for purposes
of improvement, the claimant may lawfully sell or dispose of such sur
plus; but it is not lawful for him to strip the lands of its timber for
the sole purpose of sale or speculation, until he has made final proof
and acquired title.

These are the principles of law governing this case, and, as yon
perceive, the primary question here is, did the defendant cut this
timber for agricultural purposes i that is, in goocl faith, for the pur-
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pose of improving the land? What was his object? Was it to clear
the land for cultivation? Was it in putsliance of a purpose to im·
prove the land and to make it his horne? Or was his purpose merely
to cut the timber off without reference to immediate future use of
the laud, 8:nd to sell and make mOPI:ly,out of the timber so cut? l.n
cidental to these· points of inquIry is"the question whether or not he
entered the land in good faith, intending to use and occupy it as a
homestead. Indeed, as you see, th9 questiqn involved is largely one
of good faith, and, in determining whether the timber was cut for
purposes of husbandry, or merely for purposes of sale and pecuniary
profit, you will look into the circumstances under which t,he cutting
was done, the manner in which the timber was cut with reference to
localities on the land, and the kind and quantity of timber cut.' You
will consider what improvements there were upon the land, whether
the defendant was living on the land; in short, whether he was deal.
ing with it in good faith intending to cultivate and improve it for
farming purposes.

You understand what the claims of the parties are. The defend·
ant insists that he in good faith entered ·the land for a homestead;
t~at he made improvements upon it; that he was making prepara.
tions for other improvements when notice was given him of the can·
cellation of his entry and claim; that he occupied and lived on the
land; and that the timber in question was cut for the 801e purpose
of improving the land and devoting it to agricultural uses. If this
be 80, then the plaintiff is not entitled to recover. But the contrary
of all this is claimed by the govel'l1ment, and its contention is that
the land was not occupied by the defendant in good faith as and for
a homestead; that this timber was cut with the primary purpose of
selling it and making money' out of it; that it was. not the intention
of the defendant in good faith to cultivate and improve the land; and
that the cutting of the timber was not done for the purpose of clear
ing the land for agricultural uses. Variouscircumstan.cas are relied
on in snpport of this claim, and, if the government·s contention is
supported by the facts of the case, then tbe conclusion must be that
the timber was illegally cut, and the plaintiff, in that state of the case,
would be entitled to recover it in this action.

Verdict for plaintiff.
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UNITED STATES v. EVANS.

(Di8t'l'ic~ Ooun, D. Oalifornia. April 3, 1884.)

PROCURING THE COMMISBION OF PERJURY- ELEMENTS OF THE CRIME - KNOWL
EDGE.

To constitute the crime of procuring perjury to be committed, it is not enough
that both the accused and the false witness knew the falsity of the statements
sworn to, but the accused must also have known that the witness knew the
statements to be false.

Indictment for Subornation .of Perjury. On demurrer.
S. G. Hilborn, U. S. Atty., and Carroll Cook, Asst. U. S. Atty., for

the United States.
A. P. Van Duzer and J. J. De Haven, for defendant.
HOFFMAN, J. The iI;ldictment, after the usual formal allegations,

which seem to be quite sufficient, charges in substance that the de
fendant procured one Burnett to commit the crime of pel'jury by
swearing to certain allegations contained in an affidavit made and
suhscribed by him on an application for an entry of certain timber
lands. It avers that Burnett knew that these allegations were false,
and it negatives them by averring what the facts were. It also ave'rs
that the defendant, when he procured Burnett to swear to these alle
gations, also knew that they were false. It does not aver that he
knew that Burnett was aware of their falsehood. To sustain an indict
ment for procuring a person to commit perjury it is obvionsly neces
sary that perjury bas in fact been committed. It cannot be com
mitted unless the person taking the oath not only swears to what was
false, but does so willfully and knowingly. He who procnres another
to commit perjury must not only know that the statements to be
sworn to are false, but also that the person who is to swear to them
knows them to be false; for unless the witness has that knowledge the
intent to swe!U' falsely is wanting, and he commits no perjury. It is
therefore essential that the indictment should aver, not only that the
statements made by the witness were false in fact, and that he knew
them to be false, but also that the party procuring him to make those
statements knew that they would be intentionally and willfully false on
the part of the witness, and thus the crime of perjury would be com
mitted by him.

The allegations of the indictment in this case are consistent with
a belief on the part of the defendant that the party alleged to have
been suborned supposed the statements he was expected to make to
be true. In that case he would not be guilty of perjury, nor could the
defendant be adjudged guilty of procuring him to commit perjury.

Demurrer sustained.

See U. S. v. Dennee. 3 Woods, 39; Com. v. Douglass, 5 Mete. 244; 2 Archb.
Crim. Pro &Pl. Porn. Notes, 1750; 2 WIJart. Crim. Law, (I:lth Ed.) 1329.
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BRADLEY and others v. DULL and others.

(Oircuit Court, W. D. Pennsylflania. March 24,1884,\
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1. PATEN'rs FOR INvENTIONS-DEATH OF PATENTEE-TITLE VESTS IN ADUlNIS
TRATOR.

Under the act of July 8, 1870, and the Revised Statutes, upon the death of a
patentee intestate, the title to the patent vests in his administrator, and not in
his heirs.

2. SAME-OONNSTRUCTION OF PATENT.
In the interpretation of a patent, the court, proceeding in a liberal spirit,

should sustain the construction claimed by the patentee himself, if this can be
done <lonsistently with the language he has employed. "

3. SAME-PATENT No. 121,746-INFRlNGEMENT.
Letters patent No. 121,746, for an apparatus for drying sand and gravel,

granted to Allen R. Bauman, December 12, 1871, construed, and the defenda'1ts
luld to infringe.

In Equity.
Bakewell cf Kerr, for complainants.
George H. Ohristy, for defendants.
ACHESON, J. The grounds of defense are-First, that the plain.

tiffs have not shown title to the patent sued on; and, secondly, that
there has been no infringement by the defendants.

1. The patent was granted on December 12, 1871, to Allen H.
Bauman. He subsequently died intestate, an'd letters of administra~

tion upon his estate were duly issued to Reuben F. Bauman, who as
administrator sold and assigned the patent to the plaintiffs. The
defendants controvert the title thus acquired, maintaining that upon
the death of the patentee, intestate, the patent became ves"ted in his
heirs, and therefore that the administrator was without authority to
make sale and assignment thereof. The argument is based on the
change in the patent law made by the twenty-second sPction of the
act of July 8, 1870, (reproduced in section 4884 of the Revised Stat
utes,) whereby it is enacted that the patent shall contain "a grant to
the patentee, his heirs or assigns," the previous legislation having
provided for a grant to the patentee, his heirs, administrators, execu- ,
tors, or assigns. This change, in connection with some other proviso
ions of the existing law, it is contended indicates an intention on the
part of congress to secure the benefits of the invention to the heirs of
the deceased patentee, in case of intestacy, to the exclusion of the ad
ministrator. An impressive argument was made by counsel in.Bup
port of this view. But the contrary has just been decided in the first
circuit in the case of Shaw Relief Valve 00. v. Oity of New Bedford,
19 FED. REP. 753, in which was involved the identical question now
before me. To the able opinion of Judge LOWELL in that case I can
add nothing. Adopting his conclusion I must overrule this defense.

2. Whether or not the defendants infringe depends on the construc
tion to be given to the claim. The SUbject-matter of the patent is a

. v.19,no.13-58



914 FEDERAL REPORTER.

machine for drying sand and gravel. The invention (so the specifi
cation declares) relates to the combination of iron or metal pipe or
pipes, so constructed 2,nd arrauged in parallel and longitudinal lines
as to form a surface upon which the wet sand or gravel is placed to
be dried by the application of fire or steam. The surface formed by
the pipe or pipes forms the bottom of a box or frame which contains
the wet sand or GraveL The pipe or pipe~ throughout the whole sur
face are heated by fire or steam passing through them, sO as to dry
the sand or gravel, which, when dried, slips and passes through the
openings or l:1pacel:1 between the lines of pipe, the wet sand orgravel
in the box or frame above drying gradually and passing through,
ready for shipment a-nd use. "AA is the box or frame in which the
wet sand or gravel is placed preparatory to being dried. The bottom
of this box or frame is.formed by the setsof pipes shown by cc, etc. On
the surface formed by these pipes the wet sand or gravel rests and
adheres until it becomes dried, when it passes through the openings
or spaces between the pipes." If fire is used, the pipes are heated
from a fire-chamber at one end, the fire, heat, and smoke passing
through the pipes into flues at the other end; but the arrangement
described for heating the pip~B is somewhat different when steam is
employed.

In the body of the specification occurs the following passage :
"Immediately underneath the whole of the surface formed by the pipes is

placed a wire sieve, FP; to prevent the sand or gravel from passing too rap
ielly through the spaces or openings between the pipes, and befol'e the same
is sufficiently dried; ,the eieve so used to be coarse or fine, according as the
sand or gravel is coarse or fine."

There is but a single claim, which is in these words:
"The app:tratus herein described ,for drying gravel or sand, consisting of

the fire-chamber, tlues"heating pipes, and case, all constructed and arranged
substantially as set forth."

The word "case" does not appear in the descriptive part of the spec
ification, and is used in the clairnonly. What does the term com
prel16ud? The defendants insist that it includes the sieve, FF, as

.an essential constituent; and as they do not use a sieve or any sub.
stitute therefor, it is contended that they do not infringe. Webster
defines "case" to be "a covering, box, or sheath; that which incloses
or contains." Now, turning to the specification we discover that AA
is a "box or frame" in which the wet sand or gravel is placed to be
dried. What constitutes the bottom of this box? Is it the sieve? Cer
tainly not, if the specification is to furnish the answer; for it distinctly
asserts, not Once only, but twice, that. the bottom of the box or frame,
AA, is composed of sets of pipes so constructed as to form a surface
upon which the wet sandor gravel. rests during the drying process.
We have, therefore, the ",case" complete in all its parts without the
aid of the sieve, FF. In fact, it is not an essential part of the ma
-chine, for without its co-operation the apparatus successfully performs
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its contemplated work. The truth seems to be that the sieve, under
certain conditions, may be a serviceable addition to the machine, but
is not an indispensable part. And as it is not mentioned in the claim,
and is not necessary either to constitute the "case" or to the success
ful working of the apparatus, it would seem to be a fair conclusion
that is not an element of the patented combination. This view but
conforms to the spirit of the rule for the interpretation of patents au
thoritatively declared in Klein v. Russell, 19 Wall. 466, where it is
said:

"The court should proceed in a liberal spirit, ,so as to sustain the patent
and the construction claimed by the -patentee himself, if this can be dOne con
sistently with the language he has employed." .

Let a decree be entered in favor of the plaintiffs.

LLOYD v. MILLER and others.

(Ci1'cuit Court, W. D. Pennsylvania. February 12,1884.)

1. PATENTS FOR INVENTION8-PUDDLlNG-FmlliAcE.
Letters patent No. 135,650, granted February 11, 1873, to E. Lloyd, for an

improvement in puddling-furnaces, construed, and held, not to be infringed by
the defendants

2. SAME~INJI'mNGEMENT.

The plaintiffs' invention, which sccl1res protection from the tntense heat
to the walls of the chimney or stack of the puddling-furnace, by means of an
opening into the stack at its base, whereby a current of air drlLwn from an air
conduit underneath the furnace-bed is permitted to enter the stack, held not to
be infringed by a construction which secures such protection to said walls at
the base of the stack by an external circulation of air.

In Equity. .
D. F. Patterson and E. E. Cotton, for complainant.
Bakewell &: Kerr and George H. Christy, for respondents.
ACHESON, J. The plaintiff's letters patent - No. 135,650, dated

February 11, 1873-are for an i~provment in furnaces for boiling,
heating, and puddling iron. The objects to be attained thereby as
stated in the specification, are the pl'evention of the rapid burning
out of the hearth-plate and the base of the chimuey or stack, and the
facilitating of the combustion of the inflammable gases in the furnace
by supplying air thereto, thereby utilizing fuel and preventing largely
the escape of smoke. The furnace described in the specification and
accompanying drawing-aside from' theplaitltiff's improvements
is a puddling furnace of the well-known kind, having the ordina·ry
exit·fiue leading into the high chimney or stack.

The invention is thuB described:
II Beneatll the hearth-plate. c. and a plate, e, [Which is merely the continu

·ation of the hearth-plate under the neck] is an air-conduit, G, which extends
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from the ash-pit openh'lg, E, to the back wall of the stack, C, and communicates
with this stack at its base by means of an opening, g. This will allow [the
specification proceeds to declare] a current of air induced by the draft of the
stack, 0, to enter the stack at its junction with the flue. h."

The resulting advantages thereby secured (as is affirmed) are the
following: First, the current of air so entering the stack will "violently
turn back the flames rushing through the flue, h," retard the escape
of inflammable gases, and mixing therewith promote their combustion
in the furnace. Second, the air in its passage through the conduit,
G, will absorb heat from the hearth-plate and plate, e, and keeping
down their temperature, preserve them. Third, "and as the air im
pinges on the walls of the chimney at its base, these walls will be
protected from the intense heat to which they are subjected in other
puddling furnaces."

The claim is in these words:
"The air-conduit, G, arranged beneath the hearth and communicating with

the chimney or stack at the base thereof, for the purposes and in the manner
substantially as described."

It was not a new thing to let air circulate underneath the hearth
of a puddling· furnace to cool and preserve it; and it is shown that
for many years prior to the plaintiff's invention such furnaces were
constructed with a passage-way or conduit for air beneath the hearth
and extending from the ash-pit opening to the back-wall of the stack,
with an aperture through that wall outwardly into the external air;
so that this conduit was supplied with air from both ends, the fresh
air coming in at the stack-end passing underneath the base of the
stack on its way to the ash-pit. Nor was it new to promote combus
tion in the furnace by a supply of heated air drawn from underneath
the puddling hearth. I incline, however, to think that the plaintiff's
method of construction whereby communication is secured between
the air conduit, G, and the base of the stack, by means of an opening
into the stack, is new, at least in puddling furnaces. And, assuming
that the defense of anticipation has not been made out successfully,
I \address myself to the inquiry whether the defendants infringe the
plaintiff's patent. .

The distinguishing feature of the plaintiff's invention is the open
ing, g, into the stack at its base, whereby a current of air, induced
by the draft of the stack, is permitted "to enter the stack." Great
prominence is given to that opening in the specification and accQm
panying drawing, and, although not expressly mentioned in the claim,
it is necessarily implied. It is indeed indispensable, for without the
opening, g, there would be no communication whatever between the
air-conduit, G, and the chimney or stack. Every advantage specified
or contemplated is altogether due to that opening, which, in my judg
ment, is of the essence of the invention.

Th.e alleged infringing furnaces were constructed by William Swin
dell under three patents for improvements in metallurgic furnaces
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granted to him in the years 1875 and 1878. In the defendants' fur
naces the gas from the producer-where the fuel is consumed-is
admitted to the bed through a number of ports arranged below an
equal number of hot air ports. A series of air-flues pass under the
bed-but not incontact with the bottom-and over the crown or arch
of the furnace to the end where the gas enters, and the gas and air
there meeting, pass together into the combustion chamber, which con
tains the iron to be worked. The in-going air is heated, and becomes
more and more heated, as it passes over the arch towards the dis
charge ports, by reason of the flues through which it courses being in
contract with alternate flues which conduct the waste heat from the
combustion chamber. Combustion begins when the gas from the
producer meets the hot air, and uniting they enter the bed. The
waste and heated products of combustion pass out of the opposite end
of the bed into flues which extend over the crown or arch of the fur
nace and lead to the stack. No pint of the air enters the waste
fiues without first passing through tl}e combustion chamber and it
reaches the stack altogether through the waste-flues.

It cannot be pretended, and indeed it is not urged, that the method
of construction found in the defendants' furnaces secures the first
two above-enumerated advantages which appertain to the plaintiff's in
vention. Swindell's air-conduits have no tendency to cool the hearth
plate or bottom of the furnace, and he does not conduct into the stack
a current of air to retard the escape of inflammable gases or promote
their consumption in the furnace. There is indeed no connection or
direct communication between his air-flues and the stack, the air as
we have seen, reaching the stack through the waste-flues after it has
fully served its purpose in the combustion chamber.

It is, however, earnestly contended that Swindell, by a mere struc
tural or formal change has secured, and that the defendants enjoy the
third advantage dne to the plaintiff's invention, viz., protection to
"the walls of the chimney at its base," from the intense heat to which
they are subjected in other puddling furnaces. The plaintiff's the
ory is that the arched waste flues of the defendant's furnace are part
of the chimney or stack, which, he insists, begins at the point where
these flues leave the combustion chamber, and, as at that point the
air passing in through the air flues absorbs heat from, and tends to
preserve the walls of the waste flues, he maintains that there is an
infringement of his patent. I have great difficulty in accepting the
hypothesis tha.t the arched waste flues are part of the chimney or
stack within the meaning of the plaintiff's patent. It is plain to me
that when his specification speaks of the chimney it means the high
stack, the two words being used as equivalents. Now I do not see
that the defendant's arched waste-flues are any more a part of the
chimney or stack than is the flue, h, in the plaintiff's furnace. The
functionol each is to convey the waste heat, smoke, etc., from the
combustion chamber to the stack. But if the arched waste-flues be
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considered as part of the chimney or stack, the fact remains tha.~

there is no communication between the air-flues and waste-flues by
means of an opening. In truth, there is no communication whatever
between them. They alternate, and are built side by side, up, over,
and around the arch of the furnace, but they are completely separated
from each other by brick walls, four and one-half inches thick. It is
also an assumption of the plaintiff that the defendant's arched air
flues are "compartments of the chimney." But surely they come not
within his own counsel's definition of a chimney, viz., "the flue which
leads from the combustion chamber to conduct waste heat and smoke
away." They perform no such service. Their function is, to supply
the working chamber with hot air to promote a vivid combustion.
Incidentally the in-going air does absorb heat from the common di
vision walls between the two sets of flues, and thus tends to the pre
servation of these walls, but thjs is not effected by any means dis
closed by the plaintiff's patent, nor by any method analogous thereto,
or suggested thereby. In no possible view of the case can the plain
tiff's pretentions be sustained without holding that the opening, g, into
the chimney or stack for the admission thereinto of a current of air is
non-essential, and that external contact with the walls of the chimney
or stack at its base is, "communication" within the meaning of his
specification. But such constructive expansion of the specification
is, it seems to me, utterly inadmissible. Moreover a claim so com
prehensive could Bcarcely stand, in view of the prior state of the art.

Let a decree be drawn, dismissing thtl bill, with costs.

'J.'UE DANIEL STEINMAN."

(DiB/rict Court, E. D. New York. March 29, 1884.)

SALVAGE SERVICE-AwARD-$25,000 ALLOWED ON VALUATION 011' $252,500
COSTS.

The steamship Daniel Steinman, 1,790 tons, on a voyage from Antwerp to
New York, with general cargo and 335 steerage passengers, lost her propeller.
She set all the sail she could, but made no headway. The same day the steam
ship R., of the White Star line, bound from Liverpool to New York with cargo
and mails, and 697 passengers, came near, and the master of the S. applied to
her to be towed to Hulifax, 280 miles distant. This the R. was not willing to
do. but was willing to attempt to tow her to New York, 630 miles distant. An
agreement was made between the t.wo masters, by which the R was to receive
£10,000 if she brought the S. to New York, which she proceeded to do, being
detained some two days, of which 36 hours were occupied in towing, and bring
ing the S..to New York by the time the S. WIlS due there. No damage of conse
quence was sustained by either, beyond the breaking of a hawser belonging to
the H. The weather was fair and the sea smooth during all the time, The

. value of the 1:)., cargo and freight, was 8252,500; .that of the R, cargo and
freight, was $780,000. The owners of the S. were not sati~tied to pay the

I Reported by R. D. &; Wyllys Benedict, oftbe New York bar.
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.-tIO,OOO, but offered $7,500; the owners of the n. did not insIst on the agree
ment, but considered $25,000 net to be their proper reward. Held, that an
important salva~e service was rendered by the Rin rescuing the S. and her
passengers from a position of danger, and enabling her '-to reach her port of
destination withqut loss of time, to!:' which t.he R. should receive a salvagE'
compensation of $25.000. Expenditures of the R., amounting to $2,800, were
not allowed in addition, as these 'were taken into consideration in fixing the
award; but it was directed that the owners be reimbursed Ollt of the gross
amolJ,nt before its distribution. As no tender was made, costs were allowed
libelant-so Particular comparison of this case with the circumstances and the
award of the English court in the csse of l'lte Sileaia ana l'hd Vac.k-rlaoo, L.l{.
Ii Prob. Div. 177.

In Admiralty.
McDaniel, Wheeler If: Sou.ther, for libelants.
Jas. K. Hill, Wing & Shoudy, for claimants.
BENEDICT, J. This action is to recover salvage compensation for

services rendered by the steam-ship Republic to the steam-ship Daniel
Steinman. In June, 1882, the steam-ship Daniel Steinman. while
prosecuting a regular trip from Antwerp to New York, while in lati
tude 41 deg. 12 min., longitude 58 deg. 50 min., lost her propeller.
Owing, as is supposed, to striking something in the water, the pro
peller shaft broke off just outside the hull, and the propeller dropp~d

into the sea without injury being done to her hull. She was a steamer
of 1,790 tons burden, built full forward. . She had two masts, and
was able to spread about 1,200 yards of canvas, which is not more
than one-third the ordinary amount of canvas spread by a sailing
vessel of equal size. Her crew consisted of fourteen men all told, so
that with one man at the wheel and one man on the lookout she had
only a boatswain and two seamen in each watch to handle the sails.
She had a general cargo and 335 steerage passengers. .Her provis
ions were sufficient for about four weeks. Upon losing her propeller
she set all sail, but made no headway. Towards night of the same
day the steam-ship Republic, bound from Liverpool to New York, was
discovered approaching. When she came near, the chief officer and
afterwards the master of the Daniel Steinman boarded her, and applied
to be towed to Halifax, then some 280 miles distant to the northward.
The master of the Republic was not willing to go to Halifax: with the
steamer, but was willing to attempt to tow her to New York. After
some negotiation a written agreement was signed by the masters of the
two steamers, whereby the Republic was to take the disabled steamer
in tow, and in case she was brought to New York in safety the Repub.
lie was to receive £10,000 for the service. The agreement,however,
contained a provision that in case the amount of £Hl,OOO p,roved un
satisfactory to the owners of either vessel the case should be sent
for settlement to the court of admiralty in London. Thereafter, and
at about 9 P. M., the Republic began toto\\, the steamer towards
New York. The weather continued fine, and although the Steinman
steered badly the Republic took her along so fast tl1at she was safely
moored in the port of New York by the time she w~s ther~du~. and
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thus lost no time Ly the disaster. The Republic was detained some
two days, thirty·six hours having been occupied in towing. No dam
age of any consequence was sustained by either vessel beyond the
breaking of a hawser belonging to the Republic. A difference then
arose in regard to the compensation to be paid the Republic for this
service. The owners of the Daniel Steinman were not satisfied to
pay the £10,000 named in the agreement made by the masters, and
consider $7,500 a sufficient compensation. The owners of the Re·
public do not insist upon the agreement, and consider $25,000 net
to be their proper reward.

Upon a full consideration of all the circumstances, I am of the
opinion that an important salvage service was rendered by the Re
public to the Steinman on the occasion in question, for which the
Republic should receive a salvage compensation of $25,000. In
reaching this conclusion I have taken into view the faet that a dis
abled steamer, having on board 335 passengers, was by the efforts
of the Republic rescued from a position of danger, and enabled to
make her port of destination without loss of time. It is no doubt
truE' that the Steinman could have turned back, and by means of
sails have regained her port of departure without assistance; and, un
less the winds were unusually adverse, she could have done this be
fore her provisions would have given out. But such a COilrse would
have been attended with some risk, and would have involved a large
loss of money to her owners, besides the loss and suffering e-!ltailed
upon the 335 passengers. It is probable, also, that the Steinman
could have reached Halifax by means of her sails without assistance.
This course would have subjected her owners to a large loss, and her
passengers to no smaUloss and suffering, a.nd it would have been at
tended with avery considerable risk. The coast of Nova Scotia is none
too safe a place for steamers well equipped, and a disabled steamer
cannot approach it without danger. 1 It is possible, also, that the Stein·
man might, by means of her sails, have reached New York, then 630
miles distant to westward, although upon this point the testimony
discloses two opinions. With the wind as it was when she was taken
in tow, the Steinman would never have reached New York. With
the wind as she had it until her arrival in New York, she would never
have reached New York. With some winds, she would have reached
New York in the course of three or four weeks; but I recall no instance
of a steamer situated as she was, and of her size and rig, making
600 miles to westward under sails alone. It seems, therefore, en.
tirely proper to conclude that the efforts of the Republic relieved the
Steinman from a position of danger. I have also taken into consid
eration the value of the property thus relieved,-the value of the
Daniel Steinman, her cargo and freight, amounting in aU to $252,500.
I have also taken into consideration the fact that although the mas-

I Five days after this opinion was handed down, this very steamer went ashore
on the coast of Nova Scutia, aud became a total wreck, with It loss of 117 lives.



THE DANIEL STEINMAN. 921

ter of the Steinman, according to his statement, was of the opin
ion that he was in the track of steamers, and could, ther.efore, have

-waited to be assisted by some other steamer than the Republic, and
although he believed himself able to reach a port of safety without
assistance, still he applied for the services of the Republic. In ap
plying to the Republic he was calling no mean instrument of com
merce to his aid. The Republic was a powerful steamer, able, loaded
as she was with passengers and freight, to tow the Steinman for 600
miles at as great a rate of speed as the Steinman could steam by her
own engines. She was one of the White Star steamers, running in a
line where regularity of arrival and departure are considered of the
greatest importance. These circumstances were known to the master
of the Steinman, and when, having the option to await the coming of
a different vessel, he applied for the services of the Republic, it must
have been with the understanding that these circumRtances would be
taken into account in fixing the compensation for those services.
Tftis is shown by the fact tb at he was willing to submit to his owners /
for their consideration the sum of £10,000, as he did by the agree
ment. I have also considered the risk incurred by the Republic. It
is true that the weather was fair and the sea smooth during the whole
time that the Republic had the Steinman in tow, but it is also true
that towing a disabled steamer of the size of the Steinman by a
steamer of the size of the Republic is always attended with danger.
In such a service care and watchfulness will not always prevent dis
aster. Says Sir ROBERT PHILLIMORE, in deciding the case of The
City of Chester, 26 Mitch. Mar. Reg. 111:

"It is well known, and the Elder Brethren say, that in all these cases of
large steam-ships rendering service to each other there is very great danger,
and they will require skillful navigation to avoid it."

It is a service not deemed desirable by owners of steamers, and the
increasing importance of encouraging it has called from this court
expressions which need not be repeated here. The Edam, 13 FED.
REP. 135. In The Rio Lima, 24 Mitch. Mar. Reg. 628, Sir ROBERT
PHILLIMORE says:

"It has been impressed on the minds of the court that there seems to be a
growing dislike on the part of owners of ships to allow their vessels to render
assistance, even where no jeopardy of life is concerned. That must be met
by a liberal allowance on the part of the court whose duty-it is to consider all
the circumstances of the case."

In 'this connection, the circumstance is worthy of attention that the
agreement made by the masters of these two steamers provided for a
submission of the case to an English court of admiralty in the event
that their owners should not feel satisfied with the sum mentioned in
the agreement. Such a provision can, of course, have no effect to ren
der the decisions of the English admiralty authoritative here, but it
may justify a somewhat particular comparison between the case at
bar and one heretofore determined by an English court, where the
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steam-ship Bilesia, having broken her propeller shaft, was towed to l\
port of safety by the steam-ship Vaderland. L. R. 5 Prob. Div. 177.
In that case, the salving vessel, the steam-ship Vaderland, was bound
from Antwerp to Philadelphia with general cargo, 274 passengers,
and mails. In the present case, the Balving veBsel waB the steam
ship Republic, bound from Liverpool to New York with cargo, 697
passengel's, and mails. The Vaderland's crew numbered 76, the Re
publi<l~s, 135. The Vaderland's cargo and freight were valued at
£72,000, The Republic's cargo and freight are valued at $780,000.
The Silesia, towed by the Vaderland, was valued, cargo and freight, at
£108,000. The Steinman, towed by the Republic, is valued, with
cargo and freight, at $252,000. The Silesia was bound to Hamburg.
The Steinman waB bound to New York. The Silesia was towed 340
miles by the Vaderland. The Steinman was towed 630 miles by the
Republic. 'fhe time occupied in towing the Silesia was three days.
The time occupied in towing t.he Steinman was thirty·six hours. The
Vaderland turned back from her voyagJ and went to Queenstown, and
her loss of time by performing the service was six days. The Repub.
lie did not turn back, and by performing the service lost only two
days. In the case of The Silesi"", the masters made Em agreement
for a compensation of £15,000. In thiB case, the agreement provided
for £10,000. In the case of The Silesia, the English court of ad
miraltyawarded £7,000; and it would seem, from this comparison,
that the English court of admiralty, in a case like the present, would
give no smaller reward than $25,000.

In view of the considerations I have now alluded to, it seems to me
proper to fix $25,000 as the proper salvage reward for the service in
question. I have been urged in behalf of the libelant to allow, in
addition, the cost of the provisions for the passengers on the Repub
lic for two days, the cost of extra coal used, the cost of extra work,
and the injury to the hawser, amounting in all, it is said, to $2,800.
These expenditures I have takeu into consideration in fixing the re
ward at\$25,OOO. That sum I consider to be sufficient without fur
ther allowance; but, in the distribution of the salvage, the amount of
money expended by the owners in performing the service may be
shown, and they may be reimbursed for that expenditure out of the
gross reward before distribution. As no tender was made, the libel
ants must recover their costs.

Let a decree be entered in accordance with this opinion.
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THE LAHAINA.!

(Di8trict OQurt, E. D.'NC"..D York. March 15,1884.)

928

8ALVAGE-AMOUNT-Ar,L THE CARGO AND HALF THE VESSEL AI,LOWED.
The steam-ship 0., valued at $180,000, the dayafterJeaving New York, found

t.he schooner L, in the trough of the sea, without steerage-way, a large hole in
her side, and seriously damaged forward. The L. 'screw announced their inten
tion t.o abandon her in case the C. declined to take her in tow The C. towed
t.he L. back to New York, losing thereby three days' time, breaking a steel
hawser, and paying pilotage and towage, amounting to $279. The snhooner
and r:argo were sold, the net proceeds being $3,514.25, The proof showed that
the cargo of the L., frgm its nature. would have been wholly lost if the L. had
not been taken in tow by the C. No one appeared to claim the cargo. The
court allowed the whole of the proceeds of the cargo-not a large sum-and
one-half the net procerds of the vessel, to be paid the salvors for salvage, and,
in addition, the above expenses of the steamship and $200 for damages to
hawsers, to be first deducted from the proceeds and also costs.

In Admiralty.
Ja8. K. Hill, Win,q ~ Shoudy, for libelants.
Goodrich, Deady t:t Platt, for claimants.
BENEDICT, J. This is an action for salvage services rendered by the

steam-ship Caledonia to the schooner Lahaina and her cargo. The
Caledonia was an iron steam-ship, engaged in the Meaiterranean
trade, and bound from New York to Glasgow with a general cargo,
including 300 cattle. The day after leaving New York, when Shin
necock bore N. W. about 25 miles distant, she sighted the three
masted schooner Lahaina flying a signal of distress. The schooner
was six to eight miles distant, some three points on the port bow.
The steamer bore away for the schooner, and, coming along-side, found
her in the trough of the sea, without steerage-way, a large hole in
her side, and seriously damaged forward. The crew of the schooner
asked to be taken to a harbor of safety, and announced their inten
tion to abandon their vessel in case the steam-ship declined to take
her in tow. The master of the steam-ship concluded to endeavor to
take the schooner to New York, the nearest port of safety, and, hav
ing made fast to her by a four-inch steel Qawser, started back for his
port of departure. The swell was heavy, and the steel hawser parted.
Then a thirteen-inch hemp 'hawser was put on, which held. The
next morning they were off Sandy Hook, and that day the wreck
was left safe in harbor at New York. The steam-ship lost three
days' time, and she paid pilotage and tow-boat expenses amounting to
$279. The value of the steam-8'hip was $180,000. The schooner
and her cargo were sold in this proceeding, and the net proceeds,
after paying all expenses, amount to $3,514.25. The proof shows
that the cargo, from its nature, would have been wholly lost if the
",reck had not been taken in tow by the Caledonia, and it seems to

1 Hcported by U. D. & Wyllys Benedict, of the New York bar.
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have been supposed that, owing to the condition of the cargo, the
proceeds would barely equal the dutiea upon it and the expenses of its
sale. No one has appeared to claim the cargo, although considerable
time has elapsed since the filing of the libel, and notice of the pro
ceeding has been sent to the party in interest. So far as the cargo
is concerned, therefore, the proceeding is by default.

Under Buch circumstances, I am justified in allowing the whole of
the proceeds of the cargo in court, the same not amounting to a large
sum, to be paid to the salvors, whose exertions saved the same from
certain loss. In regard to the schooner, where an appearance has
been entered for the owners, and they have been heard upon the
question of the amount of salvage proper to be allowed out of the
proceeds of the vessel, considering, in connection with the circum
stances already mentioned, the small value of the property saved, the
value of the salving ship, and the fact that, had not the schooner
been taken in tow, she would have been abandoned, a, water-logged
wreck, in the track of vessels bound to New York, I am of the opin
ion that one-half the net proceeds of the schooner must be allowed to
the salvors for salvage. In addition, the expenses paid out by the
owners of the steam-ship, amounting to $279, and $200 for damages
to the hawsers are, however, to be first deducted and paid to them.
The libelants must also recover their costs.

THE BELLE OF OREGON.1

(Distrtct Court, E. D. New York. March 8, 1884.)

SEAMEN-CONTRACT TO SEND THEM HOME-UAMA.GES--MlTIGATION.
Where natives of the Philippine islands shipped as seaman on an American

vessel at Iloilo for a voyage to New York, and the master bound himself to reo
turn them to their country at his expense, and the men left the vessel at New
York without objection, no provision being made for their remaining on board,
and afterwards the master offered to the hoarding-house man at whose house
the men were that the men should return to the vessel and go in her to Port
land, Oregon, held, that on the proof the men did not desert the vessel at New
York, and were not bound to remain on board her; that under the agreement
the men were to he sent home direct, and not by way of Oregon, and that no
offer had been shown to send them home, even via Oregon; that there llad
been, therefore, a violation of the contract on the part of the vessel, and the
vessel was liable for the damages that the libelants might have sustained, to be
ascertained by a reference. As a matter of protection to the foreign sailors,
the vessel was allowed now to provide them with a passage home, and to show
this in mitigation of damages.

In Admiralty.
Beebe & Wilcox, for libelants.
W. Fl. Field, for claimant.

1 Reported by R. D. & Wyllys Benedict, of the New York bar.
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BENEDICT, J. On the twenty-sevE!nth of August, 1883, at Dono in
the Philippine islands, the libelants, "natives of these islands,"
shipped as seamen on board the American bark Belle of Oregon.
A written agreement was entered into with them, in which, among
other things, it was provided that "the contract of the sailors afore
said is only for the voyage from this port to the port of New York i"
and it waS also provided that the master "further binds himself to
return at his expense to their country the said sailors." Thereafter the
bark proceeded to New York, and there safely arrived, the libelants
having duly performed their duty during the voyage. After the ves
sel was in her berth, and the decks cleared up, all the crew left the
vessel, including the libelants. No objection waS made to the libel·
ants leaving the vessel, nor was there any provision made for their
remaining on board, or their return to their country. After some
days it would seem that the master was willing that the men should
return to the bark and was willing to take them in the bark to Port
land, Oregon, to which port the bark was about to proceed from New
York. It is not proved that this offer was brought home to the sail·
ors, it apparently having been considered by the ship sufficient, as
decidedly it was not, to make the offer to the boarding-house man, at
whose house the men are boarding.

On the part of the ship it is contended that the men deserted in
New York, and a consul's certificate to that effect is produced. But
the proof is beyond dispute that the men left the bark without objec..
tion, if not by the direction of the master. Besides, they had the
right to leave the ship when they did, for the voyage was ended.
The covenant on the part of the master to return them to their coun
try did not bind them to remain on board the vessel after the com~

pletion of the voyage.
Next, it is contended that the men have had the opportunity to reo

turn to their country in the same vessel, and have refused to do so.
This defense is not proved. At the most, all that has beel) done is
to offer to take the men in the bark to Portland, Oregon, whither, as
it appears, the vessel proceeds from New York. The contract, as I
incline to think, is a contract to send the men from New York to the
Philippine islands direct; and an offer to take the men to the Philip
pine islands, via Portland, Oregon, would not, therefore, be a fnlfill.
ment of the agreement. The case contains nothing from which it can
be inferred that any other voyage was contemplated at the time of
hiring than a voyage from Iloilo to New York, and thence back di
rect. But if this be Qtherwise, and a voyage home by the way of
Oregon be held to be within the meaning of the contract, then it is .
to be said that no offer to send the men home via Portland has been
shown. There is no evidence that the bark intends to proceed from
Oregon to the Philippine islands. All the offer made was to give the
men a passage in the bark from New York to Oregon, with the chance
of a passage thence to their country. Such an offer was no tender of
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performance of the contract. The men are not bound to go to Ore
gon,and take the chance of being left there if the bark should go
elsewhere than to the Philippine islands, as, for aught that appears,
she will do. No other conclusicn is therefore possible, upon this evi
dence, than that a violation of the contract on the part of the bark
has been shown, because of the failure to provide the libelants with
a passage to their native country, from which arises a liability to pay
any damages that the libelants may have sustained thereby. What
the amount of that damage is may be ascertained by a reference.
But, as a matter of protection to to these foreign sailors, I will allow
the ship, if it be so desired in her behalf, now to provide the men
with a passage to the Philippine islands, and to show such provision
made in mitigation of damages.

THE. RHEOLA.

COUGHLIN v. THE RHEOLA and another.

(Circuit Court, S. D. New York. April 12, 1884.)

NEGLIGENCE-PRIVITY OF CONT'UCT-RESPONSIBILITY•.
A stevedore employed by another, who has contracted to unload a vessel,

can recover fOr injuries sustained by the defective appliances furnished him
by the vessel, upon the same evidence which would enable his employer to re
cover. Though there is no privity of contract between the ship-owners and
him, they were under the same obligation to him as they were to his employer.
What would be negligence to one would ue negligence to the other.

In Admiralty.
Beebe, Wilcox J: Hobb8, for libelant.
W. W. Goodrich, for claimants.
WALLACE, J. The libelant has appealed from a decree of the dis

trict court for the Southern district of New York dismissing the libel.
The suit is in rem, a.nd is brought to recover for personal injuries sus
tained by the libelant while unloading the Rheola., in July, 1879,
when she was discharging cargo along-side a pier in the port of New
York. The libelant was one of a number of laborers employed by
one Hogan, a master stevedore, to discharge cargo, which consisted
of tin in cases and iron ore in bulk. He and others, in all a gang of
six men, were in the lower hold of the ship, fUling the hoisting tubs
with iron.. He had hooked one of the tubs to the chain, and was in
the act of filling another, when the chain broke while the tub was
susp-;lnded over the hatchway, and the tub fell upon him. Three
tubs were being used, and the work was done rapidly. The chain
and hoisting apparatus were furnished by the steamer, under the bar.
gain with the stevedore.
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It is not suggested that the suit is not properly brought in rem, if
~he master, while acting within the scope of the authority conferred
upon him by the owners, in the management of the vessel, was guilty
of negligence towards the libelant. Negligence, when committed
upon navigable waters, is a maritime tort which subjects the vessel
to liability to an extent coincident with the liability of the owner.
Com'rs v. Lucas, 93 U. S. 108. If the relations of the master of the
steamer towards the libelant were such as to create a duty not.to be
negligent, the latter is entitled to recover if there was a breach of
that duty. Sherlock v. Alling, 93 U. S. 99.

'l'he learned judge in the court below was of the opinion that, as
there was no privity of contract between the libelant and the owners
of the steamer, they were not liable unless the thing by which he was
injured was imminently dangerous; but he was also of opinion that
if the degree of negligence which would make an employer liable to
his employe were enough, such negligence was not e3tablished by the
proofs. As the libelant was not directly employed by the master,
and could only look to the master stevedore for bis pay, there was no
privity of contract between him and the ship-owners. Nor did the
relation of master and servant, in its technical sense, exist between
the libelant and the ship-owner. But it is conceived that this does
not in the least affect the obligation of the master not to be negli
gent towards the libelant, or the degree of care which it was iacum·
bent upon him to exercise. The libelant was performing a service
in which the ship-owners had an interest, and which they contem.
plated would be performed by the use of appliances which they had
agreed to provide. They were under the same obligation to hini not to
expose him to unnecessary danger, that they were under to the master
stevedore, his employer. There was no express contract obligation on

• their part to either to provide safe and suitable appliances, but LJy
were under an implied duty to each; and the measure of the duty to
wards each was the same. What would be negligence towards one
would be towards the other. Coughtry v. Globe Co. 56 N. Y. 124.;
Mulchey v. Methodist Society, 125 Mass. 487. The implied obligation

. on the part of one who is to provide machinery or means by which a
given service is to be performed by another, is to use proper car.e and
diligence to see t.hat such instrumentalities are safe and suitable for
the purpose. "It is the duty of an employer inviting employes to
use his structures and machinery, to use proper care and diligence
to make such structures and machinery fit for use." Whart. Neg. §
211. If he knows, or by the use of due care might hav.e known, that
they were insufficient, he fails in his duty. This doctrine is cited
;with approval in Hough v. Ry. Go. 100 U. S. 220. Due care or or
dinary care implies the use of such vigilance as is proportional to the
danger to be avoided, judged by t.he standard of common prudence
and experience. Applying this test here, where, if the appliances to
be used were defective, serious casualties were to be apprehended, it
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was the duty of the master of th.e steamer to exercise a correspond
ing vigilance to provide against them.

The proofs show that the average weight of the tubs which were
being hoisted out of the hold was about 1,800 pounds; that on the
day before one of the chains of the steamer, which was being used in
the same work, broke; that both of these chains had been in use about
two years; that the one that broke first had been used more than the
other; and that such chains, when in proper condition, were suffi
ciently strong to sustain a hoisting weight of six or seven tons. Con
cededly the chain was defective, as it broke with a weight of 1,800
pounds, after it had only been used to hoist four or five tubs. It was
rusted, and considerably worn in appearance. The breaking of the
other chain was a circumstance to attract attention, and put the mas
ter of the steamer on inquiry. Under these circumstances it must be
held that the casual examination of the chain which was given to it
while it was being brought from the other hatch was not sufficient to
exonerate the master from the charge of negligence. Before he per
mitted it to be employed in a use which was so hazardous to those
who were to use it, he should have made a careful and thorough test
or examination. Anything less than this was a failure to observe
proper care.

The proofs do not justify the infeJ;ence that .the libelant was neg
ligent. If he had had any reason to anticipate the accident he could
undoubtedly have escaped; but this may be said in almost every con·
ceivable case where an accident has happened. It was not indis
pensable for him to remain exposed under the hatchway while actu
ally filling the tubs, but part of the time he and the other laborers
were necessarily there, because they had to unhook the empty tubs,
hook on the full ones, and steady them until they were hauled out of
the hold. The work was being done with great dispatch; there were •
six men doing it, and a limited place in which to do it; the tubs,
while being filled, stood near the hatchway and part of the time un-
der it; and under all the circumstances it would seem that the libel-
ant was as careful as in the hurry and excitement of the occasion
could be reasonably expected of him; and should not be deemed in
fault.

The proofs show that while the libelant sustained painful injuries
they were not of a permanent character, nor did they incapacitate
him long from doing his ordinary work. A decree for $750 will be
a fair compensation to him, and is accordingly ordered.
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