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THE

PREFACE
T Q T H E

Firs* Edition.

THE author propofeth in this book to

render the laws relating to the fubjects

it treats of, a little rnore intelligible

than hath hitherto been done,

The method he makes ufe of is various.

The iirft thing regarded is the order of time.

Thus in the Poor laws ; firft, is fet forth the

appointment of overjeers ; next the feveral

branches of their duty, in findingfett/ements for

the poor-——iri removing them to fuch fettle-

ments in making rates for their relief

in relieving and otherwife ordering them-—-^

and laft of all, in accounting at the expiration

of their office. Then again, in treating of
fettlemenU) it occurs, to confider diflinctly, and
as near to the laid order as may be, ten diffe-

rent kinds of fettlements by birth by
the parents fettlement by apprentice/lip

*- by fervice by marriage-——by tnha*

A 3 ' biting



vx PREFACE.
biting forty days after notice > by paying

pariffi rates* by ferving a parijh office*

by renting iol. a year and by a perfon's

own ejlate. In like manner, in treating of

the rates, firft is fet forth the courfe of laying

the affeffment - then the allowance thereof

by the juftices puhlifhing the fame in the

church appeal againft the rates at the fef-

fions levying the fame by dijlrefs ——

»

and finally, commitment where no diftrefs can

be had.

Thus to exhibit another inftance——In the

article of the Woollen manufacture, which makes

up a confiderable part of the juftice of the peace

his duty, and of the officers fubordinate to him,

there is fuch a number and variety of ftatutes,

that authors are generally overwhelmed with

them. To avoid which perplexity, the laws

are here digefted in order, according to the na-

tural progrefs of that bufinefs ; from the {hear-

ing of the iheep, to the exportation of the wool

manufactured ; under the feveral heads of wind-

ing of wool by the itiearer laws to prevent

its exportation working of cloth -falling— meafuring dying Jlretching

dreffing exporting.

Where there is no priority in point of time *

the next method is that of Lord Cokei to frame

a definition which takes in the whole fubjecT:,

and then explain the feveral parts of fuch defi-

nition in their order. Thus Grand larceny is

defined to be, A felonious a?idfraudulent taking

and carrying away by\any perfon ofthe mere per-

final goods of another, above the value of 1 2 d.

In the handling of which, the feveral branches

of the definition are explained in the order as

they ftand : viz, A felonious andfraudulent ta-

king
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king-——and carrying aivay by any perfon

i of the mere perfinal goods——if another

& above the value of 12 d. Under which
heads the general learning relating to that whole
title is comprehended.

The like method ispurfued in treating of the

commlfjion of the peace, the form of an indiff*

ment, the form of an order of removal, and
other articles.

In general, it is provided, that one thing mall

clear the way for another, and the fubfequent

paragraphs explain the preceding.

Under the influence of which conducl, the au-

thor hath attempted to bring together under one

general title, divers articles relating to the fame
fubjecT^ which in the common books are broken

and detached under various feparate titles; ho-
ping thereby, that what hath hitherto been

thought introductory of confufion, may tend to

render the fubject more perfpicuous, in exhibit-

ing the whole under one comprehenfive view,'

Thus the laws relating to the game, which are

above forty in number, and are interfperfed in the

common books under about thirteen different

titles, are here digefted under one general title

Game, to which the reader mall have recourfe

for the knowledge of whatfoever belongeth to

that fubjecT:. For example, if any perfon would
be fatisfied, what penalty the law hath provided

for tracing hares in the fnow ; by recurring to

the general title concerning the game, he will

find the game diftinguiilied into three kinds,

thefour footed game, the winged game,- and the

game of fijh : Thefour footed game, are difiri-

buted into the feveral fpecies of deer, hares,

and conies ; under which head concerning

hares, he will readily find what is defired. In

A 4 like
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like manner, the winged game are fubdividecf

into feveral branches, concerning hawks and

hawking -fwans partridges andpheafants

pigeons wild ducks, wildgeefe, and other

water fowl groufe or moor game- -herons

——and otherfowl y each of which have their

peculiar laws.

In thefe large comprehenfive titles, care i

likewife taken, to be as particular as may be

without injuring the connexion in the ftatutes,

by inferting the whole law by it felf, relating to

each feparate article. The benefit of which
will appear by the following inftance : If a per-

fon would know, what number of horfes or

beafts in a cart or waggon are allowed by the

ftatutes for the prefervation of the roads ; let

him take what treatife at prefent he pleafes con-

cerning the highways, he muft read over the

whole, before he fhall be fure that he hath

found all which the law hath enacted concern-

ing the fame ; and fuch is often the inaccuracy

and confufion, that when he hath perufed the

whole, perhaps he may be ftill to feek. For as

to this inftance before us, there have been regu-

lations made concerning the fame, by ten diffe-

rent acts of parliament, at very different times.

Before he can have any competent knowledge
thereof, he muft lay all thefe ten acts together

;

and when he fhall have done this, he will find

amongft them fo many repeals, and revivals,

and explanations, and amendments, that it will

even then be no eafy matter to conclude with

certainty how the law doth ftand as to that ar-

ticle. To fpare the reader all which trouble, the

author hath in this and all other the like in-

ftances, laid the whole law together relating

thereunto, or at leaft all that hath occurred to

him,
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him, or which he hath thought it material to in-

fert. So that the reader may receive fatisfaction

in a very fmall compafs, as to what he (hall be

inquiring about -, or at leaft he may be fatis-

fied in this, that if he doth not find it there,, he

need not feek for it elfewhere in the book.

And by this method of bringing together into

one general title, all thofe feparate diftinct titles,

which have a mutual relation to and depen-

dance upon each other, the author hath avoided

one great inconvenience, of referring the reader

from one title to another, and from that other

back again to the firft, and (which is not un-
ufual in books of the like kind) perhaps lofing

the thing to be treated of betwixt them.
Upon which account alfo, where one law

occurreth under two different titles, it is ufual

with him to infert the fame under both thofe

titles ; that fo the reader's attention may not be
interrupted, by fending him to fearch other ti-

tles, and from thofe perhaps others again, which
have no principal relation to the matter he hath

in hand.

Alfo, upon another account, he hath fome-
times made ufe of more words than otherwife

he would have done, namely, to avoid the fre-

quent repetition of the term &c. $ which is a

vague expreffion, and apt to create an uneafinefs

in the reader's mind, for that he cannot be fatif-

fied from thence, how much, or how little is

intended to be underftood.

He hath alfo been fomewhat large in the

matter of precedents under divers titles ; and
hath endeavoured to bring them much nearer to

the ftatutes, upon which they ought to be form-
ed, than ufually hath been done.

Z For



PREFACE.
For all which enlargements, he hath the

more fpace allowed to him, for that he hath

not thought it neceflary as others have done) to

take up near one fourth part of the book, by m*
krting B/ackerby's juflice at the end of it, by way
of index ; hoping that the method he hath pur-

fued will render every thing of that kind imper-

tinent and ufelefs.

The materials which the author hath made
ufe of, are chiefly of four kinds TheJiatutes

at large the feveral treatifes concerning the

pleas ofthe crown- ^the reports of cafes adjudg-

ed in the court of king's bench—**--and the

books concerning the office of a juflice cf the

peace.

As to the Jiatutes at large, or ads of parlia-

ment; the author hath not thought himfelf at

liberty, as Mr. Dalton and others have done,

to deliver the import thereof in his own words;

but hath eonftantly abridged the act, in the

words of the act it felf, leaving out as little as

poffible which may feem any way material,

And to each diftincl: claufe, he hath annexed

the interpretation thereof, where the fame hath

been determined in the court of king's bench,*

or expounded by other good authority.

The treatifes concerning the pleas of the

crown, are thofe of Stamford, Coke, Hale, and

Hawkins. Of the firft of thefe, the author hath

made little ufe, further than as he is adopted by

the other three. As to which three great au-

thorities, where the law hath been declared by

Lord Coke, and not controverted by any other,

nor altered fince his time by any act of parlia-

ment, or judicial determination, the author hath

given to him the preference.- And where any

of
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of thcfe dirTereth from the other, he hath noted

the difference.

In citing of Mr. Hawkins, he hath not

thought it allowable, as is nfual with others,

to omit the feveral degrees of caution and affent,

with which he delivereth his opinion ; as, it

feemeth, or it hath been faid by fome, or itfeemeth

to be the better opinion, or itfeemeth to be agreed)

and the like $ which are by no means arbitrary

words without much meaning, but are inferted

by him with the utmoft deliberation and judg-

ment.

As to the books of reports-, where the cafes

therein have been confidered by Mr. Hawkins,

and the other learned perfons before mentioned,

the author hath judged it very proper to leave

the matter there, as fettled by them. As to the

reft, he hath by no means thought hirnfelf of

ability to proceed in Mr. Hawkins's manner, by

laying together all the reports on the fame fub^

ject, and thereupon extracting an opinion out of

the whole -, but hath inferted the fame at large,

or what he hath thought moft material thereof,

and left the determination thereupon to the

reader's better judgment.

And here it may be requifite, that the rea-

der be admonifhed, not to expect that the book

fhall be more perfect, than the materials of

which it is compofed. All the books of reports

are not of equal authority. Some, as thofe of

Keble, Salkeld, Lord Raymond, and many others,

are approved or allowed by the Judges : others,

which are perhaps not of lefs internal authori-

ty, have not received that fanctiori 5 fuch, for

inftance, are thofe of Lord Coke. During the

greateft. part of his prefent Majefty's reign, no

authentick collection of reports hath been pub-

lished,
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lifted, of cafes adjudged in matters relating id

the fnbje&s of this book. Herein the author

could do no otherwife than make ufe of the'

materials he hath. Such are, particularly, An-
drew's reports , and two volumes of Sefftons cafes

publifhed without the author's name. Of thefe

it may be obferved* that in the main they do

agree very well with books of good authority
^

where they happen to report the fame cafes $

and have no appearance of wilful fallification in

cafes not reported elfewhere. But for thefe, or

any other, the author himfelf voucheth not

:

And, as he doth not add to their credit* fo he

doth not detract from it ; but leaveth every au-

thor (as he needs muft) to anfwer for himfelfi

For he hath made it an invariable rule, upon
all occafions, to cite his authorities, what fuch

foever they be ; and, in all material inftances,

in the very words of the original authors : that

fo, what may be of good authority in it felf,

fhall not be rendred lefs fo by his handling of

it. And where no authority is alledged, he de^

fires the reader will look upon it as fuch, name-
ly, as having no authority ; the fame being nor-

thing elfe but the author's own private obfer-

vations, which are fubmitted to every reader's

judgment, to approve or rejecl: as he fhall fee

caufe.

The books of authority concerning the of*

jice of ajuftice of the peace^ are thofe of Fitzher-

bert
y
Crompton^ Lambard, and Dalton ; the laft

of which was publifhed in the reign of king

James the firft : fince which time, no book un-

der that title hath been allowed as fufficiently

authentick. And even the additions which have

been made to Dalton fince his death, feem to

have no better claim to an uncontrolable autho-

rity
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rity, than other collections which have not ob^

tahied it. And Dalton himfelf is much injured

in the modern editions, in like manner as was

obferved before of Mr. Hawkins, by delivering

that as abfolute, which Mr. Da/ton published

under the feveral degrees of affent or doubtful-

nefs before mentioned ; and which the author,

in juftice to Mr. Dalton, hath reftored.

Where Dalton hath adoptedLambard, Cromp*

ton, and Fitzherbert (which he doth moil fre-

quently in their own words) the author hath

thought it fufficient to cite Dalton's lingle au-

thority. And generally, in all other cafes, where
authors are agreed, he hath judged it unnecef-

fary to alledge more than one or two good
vouchers.

Concerning the other books of this kind,

which have been publifhed fince ZW/s/z's time,

it is unneceffary to enlarge $ fince of the moft
of them the author hath made no ufe, and of
the reft very fparingly ; and he will not feek to

recommend his own book, by finding fault

with others before him.

Ortort, Weftmorland,

Sep, 29. 1754.

Advertifement concerning the Second

Edition.

THREE things herein the author hatk

chiefly attended to : 1 . To continue the

ftatutes to this prefent time. 2. To authenticate

divers cafes of flender authority, by the fanftion

of Sir John Strange ; whofe reports of cafes ad-

judged during the reigns of the late king and of

his



XIV PREFACE.
his prefent majefty, have fupplied in fome mea^

fure the deficiency which was in that part of

the law before. 3. To take fomewhat a larger

fcope in inveftigating matters of antiquity; here-

in prefuming to differ from Lord Coke and other

authorities of the law : being led therein by his

learned and ingenious friend Dr. Morton of Lei-

cefter-fields * ; to whom upon the like account

he exprefied his acknowledgments in the poft-

fcript to the former edition f

&>/>. 29. 1755.

^dvertifement concerning the Third
Edition.

f a < HE diftance of time from the date of

the fecond edition renders this third edi^

tion not fufceptible of much alteration by the

flatutes fince enacted : Thofe which have been

enacted ;which was, during the time that the

book was in the prefs) are inferted in an appen-

dix. And fome further improvements have been

attempted. For in a matter of fo flux a nature

as the law, it is not to be imagined that any edi-r

tion, however tolerable for the time, fhould long

continue fo, without fubmitting to alterations

according to times and circumftances,

Jpr. 26. 1756.

* Now fecretary of the royal fociety, keeper of the ma-

nufcripts and medals in the Britifi Mufaum, and phyfician

to the foundling hofpital.

Adver-
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Advertifement concerning the Fourth
Edition.

AS the two firft editions of this book, in

two volumes in octavo, were deemed to

be printed in too fmall a letter ; and the third

edition, in folio, was intended chiefly for libra-

ries and domeftick ufe : it is now judged pro-

per to print the fame in three volumes in oftavo,

in fomewhat a larger letter than the two firft

editions, and in a more portable compafs than

the third. And herein fpace is allowed for cer-

tain enlargements, which indeed were retrench-

ed at firft only to retain the two volumes within

competent dimenfions. So that, in effect, the

book is now as the author firft intended it , and
is continued down to this prefent date.

Dec. 10. 1756.

Advertifement concerning the Fifth
Edition.

THE author thinketh it needful only to

fay, that this edition cometh down to

the end of the ftatutes of the thirtieth year of

the reign of king George the fecond.

Sep. 29. 1757.

Advertifement concerning the Sixth

Edition.

THIS edition dirTereth in nothing which is

material, from the fifth edition in folio.

Apr. 25. 1758.

Adver-
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Advertifement concerning this Seventh

Edition.

SINCE the publication of the fixth edition,

there have been many alterations in the law,

by acts paffed during the four laft feffions of par-

liament. Alfo divers new cafes have arifen and

been determined in the courts oiWeftminJler hall;

ofwhich the author hath endeavoured to procure

fome account. Many ufeful hints have likewife

been fuggefted by gentlemen acting in the com-
miffion of the peace, or practifing in the law

;

unto whom the author taketh this opportunity to

render his humbleft acknowledgments.

In like manner, divers additions or alterations

have occurred from time to time to the author

himfelf. Upon all which accounts, he thinketh

it needful to make an apology to the purchafers

of the former editions. It hath indeed at feveral

times been his intention to publifh the alterations

feparate, but upon trial he hath always found it

impracticable. Particularly in this prefent edi-

tion, befides feveral titles which were neceflary

to be wholly new framed, there are fo many in-

fertions in other titles, occafioned by above forty

different a#s of parliament, that to difintangle

the fame would be extremely difficult, and when
effected would nearly equal the fize of one fifth,

part of the book.

Jan. i. 1762.

INTRO-
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INTRODUCTION,
Confifting of Two Parts;

CONTAINING,
I. Certain abbreviations made ufe of in this

work,

II. Some general rules to be obferved, in the con-

Jiruclion ofJlatutes i
or acts of parliament.

I. Certain abbreviations made ufe of in this

work.

IN order to keep the book within a reafonable

compafs, the following abbreviations are made
ufe of.

i. The word juftice is always to be underftood Juftice.

to mean juftice of the peace, when not otherwife ex-

preffed.

2. The words one juftice (hall always be under-

°

nc Ju&c*»

flood to fignify one or more juftices : fo that what is

directed to be done by one, fhall not be intended

thereby to exclude others from joining with him.

3. In like manner, two juftices, when not other- Two juftices*

wife exprefTed, fhall be underftood to fignify twoju-

ftices or more.

4. So alfo a conviction on the oath of one witnefs, °nc Wltnefs «

fhall be underftood to denote one witnefs or more.

5. And two witnejfes fhall denote two or more Two wit.

witnejfes. neffes.

a 6. (i £)
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Quorum,

Majority.

Seflions.

Warrant.

Judge of

aflize.

Mayor. .

Conftable.

Overfeer.

Poor.

Penalty.

Overplus.

Lands.

INTRODUCTION.
6. (i §K) fhall be underftood to fignify one where-

of is of the Quorum.

7. The juftices in fejjicns fhall ligmfy the faid ju-

stices, or the major part of them.

8. The word feffions (hall denote the general or

quarter feffions, it not otherwife expreiled.

9. The word warrant fhall always fignify warrant

under hand and feal, where not exprefTed otherwife.

10. Judges or Juftices of affize fhall be underftood

to fignify alfo thofe of Niji Priusy Oyer and Terminer,

and General Gaol Delivery.

1 1. The word mayor fhall always be underftood to

imply bailiffs and other chief officers in corporations.

12. The word conftable fhall always be underftood

to imply tythingmen, borjholders, headboroughs, and

other peace officers of like degree.

13. The word overfeer fhall be underftood to mean

overfeer of the poor, where not exprefTed otherwife.

14. Where a penalty, or part thereof, is exprefTed

to be given to the^r-, that (hall be always under-

ftood to denote the poor of the parifh where the offence

was committed, if not otherwife limited.

15. Where a penalty is to be recovered before the

juftices of the peace, it is thought indifpenfible to

infert particularly the manner of recovering the fame;

but where it is to be fued for in any of his majefty ?
s

courts of record at Weftminfter, it is judged not ne-

cefTary to itx. forth the fpecial method of procedure

there : and generally, where it is exprefTed, that a

perfon fhall do, or not do fuch a thing, on pain of

fuch a fum, without more, it fhall be underftood

that fuch penalty is not recoverable before the juftices

of the peace, but only in the courts at Weftminfter.

16. In all cafes of diftrefs andJale, it fhall be un-

derftood, that the overplus mud be returned to the

owner; after the fum or funis to be thereout de-

ducted, fhall be -fatisfied and paid.

17. Lands fnall be underftood to (land for lands,

tenements, and hereditaments.

18. WT
here tranfportation is directed for any of-

fence, it fhall always be underftood, that if the offen-

der
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der Jhall return before the time limited^ he Jhall be

guilty of felony without benefit of clergy.

19. In the blank fpaces for the names in the pre- gjan^ fpaceS4

cedents* inftead of inferring initial letters arbitrarily,

it is thought it may be fome fmall help to the me-
mory, that A. O. (hall fignify the offender, A. I. the

informer, A. W. the witnefs, J. P. the juftice of

the peace* and the like.

20. Alfo* for brevity fake, fums of money and Figures,

other numbers are ufually expreffed by figures, and

not in words at length ; but it is to be remembred,
chat in the forms of warrants, convictions, and other

proceedings before the juftiees* they ought to be

expreffed in words at length* and not in figures.

21. Where a flatute is faid to be in force* until Continuance

fuch a day* month, and year* &c. it fhall always be of ftatutes.

underftood to imply, and from thence to the end of
the then next feffion of -parliament.

22. In the ftatutes made in the reign of the late Citing of

King William^ it is thought not neceffary upon all ftatutes*

occafions to fay William the Thirds fince there are no
printed ftatutes in the reigns of William the Firft and
Second.

Nor is it thought neceffary in fuch ftatutes to add
the name of Queen Mary to that of King William \

but it is judged fufficient for the underftanding there-

of* to quote the ftatutes in this manner * viz.

1 W. Seff. 2. c. 6. f 3. to fignify the ftatute made
in the parliament holden in the firft year of the reign

of King William the third and Queen Maryh the fe-

cond feffion thereof, chapter the fixth, feclion the

third.

23. Abbreviations in the names of books cited as Citing of

authorities* or otherwife occafionally noted* confift- books.

ing for the moft part of fome of the initial letters

of the authors names, and other common diftinc-

tions, need not to be further explained-.

a a II. Somi
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//. Some general rules to be obfervcd, in the con-

ftruBion ofJlatutes^ or acis of parliament.

To avoid repeating the fame obfervations fame

hundreds of times, it is thought proper to premife

the following general rules to be obferved, in the

conftruction of ftatutes or acts of parliament.

i. Regularly, a ftatute in the affirmative doth not

repeal a precedent affirmative ftatute. n Co. 61.

But if the latter is contrary to the former, it

amounteth to a repeal of the former. L. Raym. 160.

2. A ftatute made in the affirmative, without any

negative exprefted or implied, doth not take away

the common law-, and therefore the party may waive

his benefit by fuch ftatute, and take his remedy by

the common law. 2 Lift. 200.

3. By repealing of a repealing ftatute, the firft

ftatute is revived. Read. Pari.

4. Regularly, where an adt of parliament giveth
Special power

intereft to one perfon certain, by this
to be purfued. r^ " 4 1 . r Vi l 1 j j

exprefs defignation of one, all others are excluded.

1 1 Co. 59, 64.

5. In all cafes, where juftices may take examina-

tions, or other accufation or proof, tho' the ftatute

doth not exprefly fet down that it mall be. upon oath,

yet it (ball be intended that it fhall be upon oath.

~Dalt. c. 115.

6. Generally, it is holden, that where a ftatute

appoints a thing to be done by one or more juftices,
way execute w j thout giving any appeal to the feffions-, there the

juftices in feffions may do that thing: but where an

appeal is given to the feffions, the juftices in feffions

cannot proceed originally therein, becaufe that me-

thod would take away the power of appealing.

7. Where a ftatute makes a new offence, which

was no way prohibited by the common law, and

appoints a particular manner of proceeding againft

iro. the offender, as by commitment, or aclion of debt,

fecution is ap- or information, without mentioning an indictment ,

fcoinud. it fecms to be fettled at this day, that it will not

maintain

How far an

affirmative

repealeth an

affirmative.

How far an

affirmative fta-

tute altereth

the common
law.

Repealing a

repealing fta-

tute.

Power to ad

minifter an

oath.

In what cafe

the feffions

me power

pWen to two

juftices.

How far an

indictment

wili lie where

itnother «i>e
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maintain an indictment, bccaufe the mentioning the r

other methods of proceeding only, feems impliedly

to exclude that of indictment : Yet it hath been

adjudged, that if fuch a ftatute give a recovery by

action of debt, bill, plaint, information, or other-

wife, it authorizes a proceeding by way of indict-

ment. 2 Haw. 211.

8. But every contempt of a ftatute is indictable, Where no

where no other punifhment is limited, i Haw. Go. method of

profecution is

g. And wherefoever an act of parliament doth aPPointed -

generally prohibit any thing, the party grieved fhail^
ei
? the

not only have his action for his private relief, but be profeciitcd

the offender (Hall be punifhed at the king's fuit, for both by the

the contempt of the law. i Lift. 163. ki,1 g> anrf the

Aii n.- • j-n. r • party grieved.
10. All actions, indictments, or informations, on j n w^t l!me

penal ftatutes, for any forfeiture limited to the king, profecutions

fhall be browght within two years after the ofTence^ sH be on

committed ; if limited to the king and profecutor, P£nal "atutes »

then within one year •, and if it is not fued for in

that one year, then the king may fue for the fame
within two years, after the expiration of that one

year-, and not otherwife. 31 El. c. 5. f. 5. That
k to fay, unlefs where it is otherwife directed by
fubfequent flatutes.

1 1. Many ancient ftatutes are penned in the form statutes not fa

of charters, ordinances, commands, or prohibitions the name of

from the king, without mentioning the concurrence the whole le-

of either lords or commons •, yet inafmuch as they Slflature -

have always been acquiefced in as unqueftionably

authentick, this eftablifhes and confirms their autho-

rity, and the defect is falved by fuch univerfal re-

ception. Hawkins's preface to the ftatutts.

12. The preamble or rehearfal of a ftatute is Preamble,

deemed true; and therefore good arguments may
be drawn from the preamble. 1 Inft. 11. But the

preamble (hall not reftrain the operation of the en-

acting part-, as where the preamble reciteth only

a particular inconvenience, this fhall not hinder a

fubfequent ena&ing claufe from being underftood

in that more general fenfe which the words would

otherwife and of themfdves import, fa as to take

a 3 in
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in other inconveniences of the like kind, altho' not

fpecified in the preamble. 8 Mod. 144. 1 P. Will.

320.
jfc%dofucha j^ Where a ftatute directs the doing of a thing,

b^undSod for the fake of J
uftice

>
or the Publick g°od >

the
' word may is the fame as the word Jhall : as where

the ftatute of the 14 C. 2. c. 12. ena&s that the

overfeers may make a rate to reimburfe the confta-

bles, this is conftrued they Jhall \ for they are com-

pellable fo to do. 2 Salk. 609.
Court of re- j^ Where a ftatute directs a penalty to be re-?

cord. covered in any court of record \ this fhall not be in-

tended of the quarter-fefiions, unlefs it be fpecially

named in fuch ftatute ; but only of the courts of

record at Weftminfter. 6 Co. 19, 20. 2 Hale's Hift,

29, 30..

Higher courts ^ j,. j s a general ru ]e in the conftruclion of fta-

wh r^fm tUteS
'
thaE where thinSS °f an in^rior degree are firft

f^rior are firft mentioned, thofe of a higher dignity fhall not be in-

mentioned, eluded under general fubfequent words •, as where a

ftatute fpeaks of indictments to be taken before ju-

ftices of the peace, or others having power to take in~

Mttments, it lhall be underftood only of other inferior

courts, and not of the king's bench, or other courts

at Weftminfter. 2 Co. 46. 2 Haw. 305.
Power to con- j 5. Where a ftatute gives power to the juftices, to

tiie par-
reqU j re anv perfon to do a thing, as to take the oaths,

the law implicitly gives them power to make a war-

rant to have the body before them •, for when the

law granteth any thing to any one, that alfois grant-

ed, without which the thing it felf cannot be: And
it is agjwifl the office of the juftices, and the autho-

rity given them by the law, that they (hall go and

feek the parties. 12 Co. 130, 131.

NeeefTity of 17. Where a ftatute gives power to the juftices of

fummonLg tnc peace, to hear and determine an offence in a fum-
the party.

n-, ary way; it is necefiarily implied, and fuppofed,

as a part of natural juftice, that the party be firft

cited, and have opportunity to be heard and an-

swer for himfelf. \ Haw. 1^4.

18. Whesc
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j 8. Where an act of parliament gives power to Tvvo juftice*

two juftices finally to hear and determine an offence,
t0 be botl1

it is neceffariiy fuppofed, that they (hall be both
°£

together, or, which is the fame thing in ether words,

that they (hall hold a fpecial feflions for that purpofe.

And the like is, when they are to do any other judi-

cial act, as to make an order of baftardy, or adjudge

the fettlement of a poor perfon. For it is unknown.

to the laws of England^ that two perfons fhall ad as

judges in the fame caufe, when at the fame time one

of them is in one part of the county, and the other

in another.

19. Where a flatute appoints a conviction to be Informer"*

on the oath of one witnefs •, this ought not to be by oath -

the fingle oath of the informer •, for if the fame

perfon mould be allowed to be both profecutor and

witnefs, it would induce profligate perfons to com-
mit perjury, for the fake of the reward. L. Raym.

20. Where a flatute directeth, that a perfon fhall Conkffion.

be convicted of an offence, upon the oath of one or

more witnejfes, and faith nothing of the corfefficn of

the party •, yet if the offender fhall before the ju-

flice confefs the offence, he may be convicted upon
fuch confeffion : for confeflion is flronger evidence

than the oath of witneffes. Bait. 109, i6z. Str.

546.
21. Where an act of parliament gives power to Difa-etionary

the juftices of the peace, to take order in any mat- power.

ter, according to their difcretions ; this fhall be under-

ftood, according to the rules of reafon, law, and ju-

flice, and not by private opinion. 5 Co. 100.

22. In all cafes where the kingdom ^/"England, or England in-

that fart of Great Britain called England, hath been cludes wa J«>

or fhall be mentioned in any act of parliament •, the

fame fhall be deemed to comprehend the dominion of
Wales, and town of Berwick upon Tweed. 20 G. 2.

c. 42. /i.
23. By the articles of the Union, 5 An. c. 8. All HowfarScot*

parts of the united kingdoms of England and Scot- Jan
<?

is in *

/W, fhall be under the fame regulations as to trade :

c u c '

ai So
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So that where any acl:, in relation to trade, before

the 5 An. mentions the kingdom of England, the

fame (hall be underftood to extend to the whole

united kingdom.
Twelve 24. It may be laid down as an invariable rule,
months.;

t^t ^ law favours liberty: So that in the conftruc-

tion of a penal ftatute, where the interpretation is

dubious, that fenfe mull: be purfued (all other things

being equal) which is more beneficial to the fubject,

or the party fufFering. Thus, where an act: dire&s,

that the juftices fhall commit an offender to prifon

for 12 months, the juftices may not alter the words,

and commit him for a year •, for in this refpecl, 1

2

months and one year are not the fame •, but the

months muft be computed at 28 days to the month,

and not as kalendar months, unlefs it be fo exprerTed

in the act
Quakers affir- ^ jn ajj cafes wherein, by any acl: of parlia-
IBauon *

ment, an oath (hall be allowed or required ; the fo-

lemn affirmation of quakers (hall be allowed inftead

of fuch oath, altho' no pai ticular or exprefs provifion

be made for that purpofe in the faid act 22 G. 2.

c. 46. f.36.
Forfeiture. 26. To fay that a perfon (hall forfeit generally,

or that he (hall forfeit to the king, is all one ; for the

king (hall have every forfeiture not otherwife limited.

1 1 Co. 60.

Except where a forfeiture is given in lieu of pro-

perty and intereji ; for there it (hall go to the party

injured. 1 Rolfs Rep. 90.

For wherefoever a ftatute gtveth a forfeiture or

penalty, againft him which wrongfully detaineth or

difpoffeffeth another of his duty or intereft •, in that

cafe, he that hath the wrong (hall have the forfei-

ture or penalty, and (hall have an action for the fame

upon the ftatute at the common law, and the king

(hall not have the forfeiture in that cafe. 1 Inft. 1 59.
Fine and ran- 27. Where a ftatute faith, that fuch a perfon (hall

Com. pay fine and ranfom to the king •, in legal underftand-

ing, fuch fine and ranfom are all one : for if they

were divers, then (houid the party pay two fums, one

for
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for the fine, and another for the ranfomj which was
never done, i Inft. 127.

28. Acts of parliament that fpeak of fines or At the king'f

ranfoms at the king's pleafure, are always to be un- pleafure.

derftood of the king in his courts by his juftices.

1 H. H 375-

29. It is faid, that wherefoever a juftice of the Where a

peace is impowered, by any ftatute, to bind a per- P°.wer ofcom*

fon over, or to caufe him to do a certain thing, and
mit™ent is

foch perfon being in his prefence fhall refufe to be
,mpie

*

bound, or to do fuch thing*, the juftice may com-
mit him to the gaol, to remain there till he fhall

comply. 2 Haw. \ 16.

30! When a ftatute appoints imprifonment, but Imprifon-

limits no time when -, it mall be immediately. 8 Co. men^ when.,

no-
31. When a ftatute appoints imprifonment, but Imprifon-

limits no time how long •, the prifoner in fuch cafe ment
» k°w

muft remain at the difcretion of the court. Dalt. 410.
long '

32. Where any offender fhall by a juftice of the Commitment

peace be committed to the houfe of correction, for t0 the nou
f
e

an offence cognizable before him out of feflions, and ?
f C0""cft

.

10n »

, r c -n • 11 for what time*
the time and manner or puniihment is not by law

exprefly limited ; he may commit him to the houfe

of correction, there to be kept to hard labour, until

the next general or quarter fejfions, or until difcharged

by due courfe of law. 17 G. 2. c. 5. f. 34.

33. Wherever a ftatute makes any offence felony \ Statute ma*

it incidentally gives it all the properties of felony at king an °f-

COmmon law. I Haw. 105.
fence felony.

34. Therefore an act of parliament that makes an Mifprifioa.

offence felony, doth confequently introduce the pu-
nifhment of concealing, that is, mifprifion of felony

;

and every offence made felony by act of parliament,

includeth mifprifion. 1 H. H. 708.

35. An act making a new felony, extendeth not infants,

to infants under 14 years of age; but if they be of

that age, it binds them. 1 H. H 706.

36. Not only thofe crimes which are made fe- Life and

lonies by the exprefs words of any ftatute, but alfo member,

thofe which are decreed to have or undergo judg-

ment
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went of life and member, do become felonies thereby*

whether the word felony were mentioned or not.

i Haw. 107.

2 j. But an offence fhall never be made felony,

by the conftruction of any doubtful and ambiguous

words of a ftatute ; and therefore if it be only pro-

hibited under pain of forfeiting body and goods^ or

of being at the king's will for body, lands, and goods,

it fhall amount unto no more than a high mifde-

meanor, punifhable by imprifonment or the like*

1 Haw. 107.

38. All felonies by the common law have the be-

nefit of clergy -, therefore where a ftatute ena&s a

felony, and fays, the offender mall fuffer death, clergy

lies notwithstanding, and is never oufted without ex-

prefs words. 3 Inft. 73. 2 Haw. 342.
of 39. Saving of dower in a ftatute making an of-

fence felony, is fuperfluous-, for by the 1 Ed. 6. c. 12.

Dower is not loft by the felony of the hufband. /. 1 7.

Cods. 40. Where a penalty is given to an informer upon

a penal ftatute; he fhall have no cofts, unlefs the

ftatute it felt directs it, but he fhall pay his cofts

out of the penalty. 2 Haw. 274.

Therefore where a juftice hath power to inflict a

pecuniary penalty, not exceeding fuch a fum ; he

may do well in fuch penalty to confider the cofts of

profecution.

Damages, 4 x . No damages can be given to the party grieved,

upon an indictment, or any other criminal profecu-

tion -, and where by ftatute damages are given to

the party grieved, it feems that they cannot be re-

covered on an indictment at the fu it of the king,

grounded on fuch ftatute, unlefs fuch method of re-

covering them be exprefly given by the ftatute-, but

that they ought to be fued for in an action on the

ftatute, in the name of the party grieved. But it

is every day's practice in the court of king's bench,

to induce defendants to make fatisfaction to profe-

cutors, for the cofts of the profecution, and alfo for

the damages fuftained, by intimating an inclination

2 on
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on that account to mitigate the fine due to the king.

2 Haw. 210.

42. Where a ftatute gives treble damages \ the ju- Treble da-

ftices are not to afTefs the damages, and then treble ma2es\

them •, but the jury ought to find the damages, and

then the juftices are to treble them. Cro. Car. 449.

43. In all cafes where a juftice is or fhall be re- Diftrefs and

quired by any act of parliament, to iflue a warrant fale.

of diftrefs for the levying of any penalty inflicted,

or any fum of money directed to be paid by fucfi

act; it fhall be lawful for fuch juftice granting fuch

warrant, therein to order and direct the goods and
chattels fo to be diftrained, to be fold and difpofed

of within a certain time to be limited in fuch war-

rant, fo as fuch time be not lefs than 4 days, nor

more than 8 days, unlefs fuch penalty or fum of

money, together with reafonable charges of taking

and keeping the diftrefs, be fooner paid. And the

officer making fuch diftrefs, may deduct the reafon-

able charges of taking, keeping, and felling fuch di-

ftrefs, out of the money arifing by fuch fale ; and
the overplus (if any) after fuch charges, and alfo the

faid penalty or fum of money, fhall be fatisfied and
paid, fhall be returned on demand to the owner of
the goods and chattels fo diftrained. (Except only

in cafes of diftrefs for quakers tithes and church
rates.) 27 Geo. 2. c. 20.

44. An act inflicting a penalty for a fecond offence^ Second ©£.

muft always be underftood, after conviction and fence*

judgment for the firft offence -, and the fecond of-

fence muft be committed after the firft conviction,

and judgment thereupon given ; for it doth not ap-

pear to be an offence, until judgment by proceeding

of law be given againft the offender. 2 Inft. 468.

And the indictment for a fecond offence, muft
recite the record of the firft conviction ; and upon
the evidence, the record of the firft conviction muft
be proved : but the matter of the firft conviction

fhall never be re-examined, but muft ftand for

granted. 1 B. H. 6Z6.

Abjuration
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Stcceffarp.

I. Of acceffaries in general,

II. Of acceffaries before the facl.

III. Of acceffaries after the facl.

IV. How they are to be proceeded againfiy

I. Of acceffaries in general.

I. A CCESSARY (quaji' accedens ad' culpam) is kf Aeceffay, what;

r\ that is not the chief after, but one that is concerned

in thefelony by commandment, aid, or receipt.

2. In the higheft capital offence, namely, high treafon. In the higheft

there are no acceflaries, neither before nor after ; for the
oC
£°

r̂

ng **'

confenters, aiders, abetters, and knowing receivers and

comforters of traytors, are all principals. I Hale^s Hijl. 613.

But yet as to the courfe of proceeding, it hath been, and

indeed ought to be the courfe, that thofe who did actually

commit the very fad of treafon, (hould be firft tried, be-

fore thofe that are principals in the fecond degree ; becaufe

otherwife this inconvenience might follow, that the prin-

cipals in the fecond degree might beconvicled, and yet the

.principals in the firft degree may be acquitted, which would

be abfurd. 1 H. H. 613.

3. In cafes that are criminal, but not capital, as in petit in the loweft

larceny 2nd trefpafs, there are no accefTaries j for the accef- °^J
n

r

ces
»
n0 ac*

faries before are in the fame degree as principals ; and accef-

faries after, by receiving the offenders, cannot be in law

under any penalties as accefTaries, unlefs the a£ts of parlia-

ment that. induce thofe penalties do exprefly extend to re-

ceivers or comforters, as fome do. 1 H. H. 613.

4. It remains therefore, that the buflnefs of this title of AccefTaries onlj

accefTaries refers only to felonies, whether by the common
in Ci0ny '

law, or by ad of parliament. I H. H. 613.

5. Concerning which, Lord Coke obferves generally, that Acceflarkj im-

when any offence is felony, either by the common law, or
pUedin y'

by ftatute, all acceffaries both before and after are inciden-

tally included. 3 Injl. 59.
Vol. I. B 6. But
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A<cefTari« in fc- 6. But as to felonies by act of parliament, Lord Hale
lonies by ftatute.

diftinguifhes thereupon as follows : Regularly (he fays) if an

act of parliament enact an offence to be felony, tho* it

mention nothing of accefTaries before or after, yet virtually

and consequentially thofe that counfel or command the of-

fence, are accefTaries before, and thofe that knowing!) re-

ceive the offender are accefTaries after. I H. H. 613.

But if the act cf parliament that makes trie felony, in

exprefs terms comprehend accefTaries beiore, and make no

mention of accefTaries after, namely, receivers or com-

forters, there it feems there can be no accefTaries after ; for

the expreifion of procurers, counfellors, or abettors, all

which import accefTaries before, make it evident, that the

law-makers did not intend to include accefTaries after,

which is an offence of a lower degree than accefTaries be-

fore. 1 H. H. 614.

And altho' it be generally true, that an act: of parliament

creating a felony, renders con fequentiallv accefTaries before

and after within the fame penalty, yet the fpecial penning

of the acl: fometimes varies the cafe : Thus the ftatute of

3 H. 7. c. 2. for taking away women, makes the taking

away, and the procuring and abetting, yea and wittingly

receiving alfo, to be all equally principal felonies, and ex-

cluded of clergy. Again, the ftatute of 27 Eliz. c. 2.

makes the coming in of a jefuit treafon, the receiving or

relieving of him felony, the contributing of money to his

relief a. praemunire. So that acts of parliament may diver-

fify the offences of acceffary or principal, according to the

various penning thereof, and fo have done in many cafes.

1 H. H. 614, 615.

How far accefla- 7- Alio a ftatute excluding the principals from the benefit

ries by ftatute of clergy, doth not thereby exclude the accefTaries before or
jfhall have their

after . neither doth a ftatute, excluding the accefTaries,

thereby exclude the principals. iHaw.^2.

77. Of acceffaries before the faff*

Accefiary before.
-An acceffary before thefad committed, is he that being ah-

fent at the time of the felony co?n?nitted, doth yet procure,

counfel, command, or abet another to commit a felony.

Being abfent at the t'nnc of thefelony committed] For if he

is prefent, he is not an acceffary, but a principal.

So alfo, if divers come to commit an unlawful acl:, and

be prefent at the time of the felony committed, tho' one of

them only doth it, they are all principals. Hale's PL 215.

2 So
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So if one prefent move the other to ftrike ; or if one pre-

fent did nothing, but yet came to aifift the paifty if needful;

or if one hold the party while the felon ftrrkes him ; or if

one prefent deliver his weapon to the other that ftrikes : for

they aieprefe?it, aiding, abetting, or comforting, id. lib.

But if one came cafually, not of the confederacy, tho'

he hind red not the felony, he is neither principal nor accef-

fary, altho' he apprehend not the felon ; but for his negli-

gence he is punifhable by fine and imprifonment. Hale's

PL 216. 2 Haw. 313.
Alfo in fome cafes, even a perfon abfent may be prin-

cipal ; as he that puts poifon into any thing to poifon an-

other, and leaves it, tho' not prefent when it is taken : And
fo it feems all that are prefent when the poifon is fo infufed,

and confenting thereunto. Hales PL 216.

Procure^ counfel, command^ or abet] But here note fome

dive riit ies : As,

( r.) When the principal doth not accompliJh thefaft alioge^

ther in the fame forty as it was beforehand eig>'eed between.

him and the accejfary. And therefore if one commands an-

other to lay hold upon a third perfon, and he lays hold upon

him and robs him, the perfon commanding is not acceiTary

to the robbery ; for his command might have been performed

without any robbery. Dak. c. i6r.

But if the command had been to beat him, and the party

commanded doth kill him, or beat him fo that he dieth

thereof; the perfon commanding (hall be acceiTary to the

murder; for it is a hazard in beating a man, that he may
die thereof. Dalt. c. 161.

(2.) He that commendeth or counfelleth any evil or unlawful

atl to be done, fhall be adjudged accejfary to all that fl?all enfue

upon thefame evil acl, but not to any other dijlinft thing. As
if one command another to fteal ahorfe, and he ftealeth an

ox ; or to rob a man by the highway of his money, and he

robs him in hishoufe of his plate ; or to burn fuch an one's

houfe, and he burnetii the houfe of another : Thefe are

other a&s and felonies than he commanded to be done, and

therefore he fhall not be adjudged acceiTary to them. Dalt,

c. 161.

(3.) But if a perfon commit thefame felony, which another

did command or coiir.fcl to he done, the* he doth it at another

time, or in another place, cr in another fort than was com-

manded or ccunfclled, yet herefuch perfon commanding or conn-

felling jhall be accejfary. As if he doth counfel to kill a

man by poifon, and he kills him with a dagger; or to kill

him by the highway, and he kills him in his hcufe ; or to

B 2 kill
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kill him one day, and he kills him on another day ; in thefe!

and the like cafes, he fliall be accefTary. Dalt. c. 161.

(4.) Thofe offences which in the conjlruclion of law arefuct-

deti and unpremeditated, cannot have any acceffaries before.

As killing a man by miiadventure, in his own defence, of

man daughter : For in fuch cafe there can be no procuring,

counfelling, commanding, or abetting. But there may be

acceffaries after. iH.H. 616.

(5.) It feems to be generally agreed, that he who barely

conceals a felony, which he knows to be intended, is guilty only

of a mifprifion of felony, andjhall not be judged an acceffary ;

for this is not procuring, counfelling, or abetting. 2 Haw.

317.

(6.) Alfo, if a man counfels or commands another to

kill a perfon, and before he hath killed him, he who coun-

selled or commanded it, repents, and countermands it,

charging him not to kill him, and yet after he doth kill

him ; here fuch perfon countermanding (hall not be adjudg-

ed accefTary to the murder : For the law adjudgeth no man
acceffary to a felony before the fact, but fuch as continue

in that mind at the time that the felony is done and exe-

cuted. Dalt. c. i6r.

(7.) But if a perfon advifea woman to kill her child as

foon as it mail be born, and fhe kill it in purfuance of fuch

advice ; he is an accefTary to the murder, tho* at the time

of the advice, the child not being born, no murder could

be committed of it : For the influence of the felonious ad-

vice continuing till the child was born, makes the advifer

as much a felon, as if he had given his advice after the

birth. 2 Haw. 315.

III. Of acceffaries after the faff.

Acceffary after, Acceffary after the fail is, where a perfon knoiving the fe-
lony to be committed by another, relieves, comforts, or affifts

the felon. I H. H. 618.

Knowing the felony to be committed] There can be no

doubt, but that it is neceffary that the receiver have no-

tice of the felony, either exprefs or implied, and fo to

be laid in the indictment, that the receiver knew that the

perfon received by him, had committed the principal fe-

lony. 2 Haw. 319.

The felony'] This, as hath been faid, holds place only in

felonies, and in thofe felonies, where by the law judgment

of death regularly ought to enfue ; and therefore not in

petit larceny, j H, H, 61 S.

And
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And therefore if a perfon do barely receive, comfort, or

conceal an offender guilty of any common trefpafs, or in-

ferior crime of the like nature, tho' lie know him to have

been guilty, and that there is a warrant out again ft him,

yet he is not an acceflary to the offence ; but perhaps in fuch

cafe he may be indictable for a contempt of the law, inhin~

dring the due courfe of juftice. 2 Haw. 31 1.

Relieves, comforts, or ajjijls the felon'] In the explication

of thefe words, feveral thing* are confiderable ;

(1.) Generally, any afliflance whatfoever given to one

known to be a felon, in order to hinder his being appre-

hended, or tried, or fuffering the punifhment to Which he is

condemned, is fufficient to bring a man within this defcrip-

tion, and make him acceflary to the felony ; as where one

aflifts him with a horfe to ride away with, or with money
or victuals to f 'pport him in his efcape. 2 Haw. 317.

(2.) But if a man knows that a perfon hath committed a

felony, but doth not difcover it, this doth not make him an

acceflary, but it is a mifprifion of felcnv, for which he may
be indicted, and upon his conviction fined and imprifoned.

1 H.H. 618.

(3.) Alio if a man fees another commit a felony, but con-

fents not, ncr yet takes care to apprehend him or to levy hue
and cry after him, or upon hue and cry levied doth notpurfue

him ; this is a neglect punifhable by fine and imprifonment,

but it doth not make him an acceflary. 1 H. H. 61 8.

(4.) In like manner, if one commit a felony, and come
to a perfon's houfe before he be arretted, and fuch perfon fuf-

fer him to efcape without arreft, knowing him to have com-
mitted a klony, this doth not make him acceflary ; but if

he take money of the felon tofuffer him to efcape, this makes

him acceflary : And fo it is if he fhut the fore door of his

houfe, whereby the purfuers are deceived, and the m
hath opportunity to .efcape, this makes him an accehary ;

for here is not a bare omiflion, but an act done by him to

accommodate the felon's efcape. 1 H.H. 619.

(5.) Alfo it feems to be fettled at this day, that whofoever

refcues a felon from an arreft for the felony, or voluntarily

fuffers him to efcape, is an acceflary to the felony. 2 Haw,

(6.) But if a felon be in prifon ; he that relieves him with

neceflary meat, drink, or cloaths, for the fuftentation of

life, is not acceflary. 1 H. H. t 6ic.

(7.) So if he be bailed out ; it is lawful to relieve and

maintain him, for he is ftill in fome fort in cuftody, and is

under a certainty of coming to his trial. 1 H, H. 620.

B 3 (8.) But
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(8.) Bat if a felon be in gaol; for a man to convey in-

ftriirhents to him to break prrfbri to make an efcape, or to

bribe the gaoler to let him efcape, makes the party anaccef-

fary ; for tho* common humanity allows every man to afford

fuch perfons neceftary relief, yet common juftice prohibits all

unlawful attempts to caufe their efcapes. I H. H. 621.

(9.) The fending a letter in favour of a felon, or advifing

to labour witnefles not to appear, makes no acceflary; but

it is a hi^h coi tempt. Hale's PL 219.

(10.) A man may be acceflary to an acceflary, by the

receiving; of him knowing him to bean acceflary to felony.

1 h.h: 622.

(11.) If a man hath goods ftolen, and he receives his

goods again, limply, without any contract to favour the

felon in his profecution, this is lawful ; but if he receive

them upon agreement not to profecute, or to profecute

faintly, this is theftbote, punifhabie by imprifonment and

ranfom, but yet it makes him not an acceiTary ; but if he

take money of him to favour him, whereby he efcapes, this

makes him acceflary. 1 H. H. 619.

(12.) And if any perfon ihall receive or buy ftolen goods,

knowing them to be ftolen ; or mall receive, harbour, or

conceal the thieves ; he fhall be deemed an acceflary, and be

tranfportcd for fourteen years. 3 W. c. 9. f. 4. 5 Ann.

c - 3 1 - / 5- 4 Geo. c. 11. And buying the goods at an
undervalue, is a preemptive evidence, that lie knew they

were ftolen. 1 H. H. 619.

(13.) It feems agreed, that the law hath fuch a regard ta

that dutv, love, and tendernefs, which a wife owes to her

hufband, as not to make her an acceflary to felony by any

receipt given to her hufband ; yet if (lie be any way guilty

of procuring her hufband to commit it, it feems to make
her an acceffarv before the fa el:, in the fame manner as if

me had been fole. Alfo it feems agreed, that no other re-

lation, befides that of a wife to her hufband, will exempt the

receiver of a felon from being an acceflary to the felony

;

from whence [t follows, that if a mafter receive a fervant,

or a fervant a m::fter, or a brother a brother, or even a

hufband a wife, they are accefiaries in the fame manner as

if they had been mere ftrangers to one another. 2 Haw,
32c.

{14.) But if the wife alone, the hufband being ignorant

of it, do receive any other perfon being a felon; the wife

is acceflary, and not the hufband. 1 H. H. 621.

'( 15.) But if the hufband and wife both receive a felon

knowingly, it mall be judged only the act. of the hufband,

and the wife {hall be acquitted. 1 H. H. 621.

IV. How
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IF. How they are to be 'proceeded agdnft.

I. By 3 Ed. i. c. 15. Thofe who arc accufed of the re- Accetfhrics how

ceipt offehm, or of commandment, or of force, or of aid of
i2x bailabIe «

felony done, (hall h bailable; but this feemeth to be only

where it (tar Js indifferent whether the party be guilty or in-

nocent ; for if there are ftrong preemptions of guilt, it

(e mprh that he is not bailable. 2 Hazu. 102.

Where a perfon is felonioufly ftricken or poifoned in In what county

r j county, and dies thereof in another county, the accef- t0 be tried »

fary may be indicted in the county where the death fhall

happen. 2 cif 3 Ed. 6. c. 24. f. 2, 3.

Alfo, where a murder or felony (hall be committed in one

county, and a perfon (hall be acce/Tary in another county,

the accefTary may be indicted in the county where he was

accefTary: And the judges of aflize, or two of them, of the

county where the offence cf the accefTary fhall be commit-

ted, on fuit to them made, (hall write to the keeper of the

records where the principal fhall be convicted, to certify

them whether fuch principal be attainted, convicted, or

otherwife difcharged ; which he fhall certify under his feal.

2 cjf 3 Ed. 6. c. 24. / 4.

3. The accefTary may be indicted in the fame indictment AccefTary and

with the principal, and that is the belt and mod ufual way ;
Pr,naPal

.

*n th«

but he may be indicted in another indictment, but then inch

indictment muft contain the certainty and kind of the prin-

cipal felony. 1 H. H. 623.

4. It feemeth that the accefTary may be put to anfwer be- Principal to b?

fore the principal hath appeared ; but his plea cannot be tried
firft tned *

before fuch appearance, unlefs he defires it himfelf ; but if

he will put himfelf upon his trial, before the principal be

tried, he may ; and his acquittal or conviction, upon fuch

trial, is good. 2 Hazu. 322. 1 H. H. 623.

But it feemeth neceiTary in fuch cafe to reipite judgment,

till the principal be convicted ; for if the principal be after

acquitted, that conviction of the accefTary is annulled, and

no judgment ought to be given againft him: But if he be

acquitted of the accefTary, that acquittal is good, and he

fhall be difcharged. 1 H. H. 623, 624.

5. It feems to be fettled at this day, that if the principal Both triad fcy

and accefTary appear together, and the principal plead the ge- one "*Jueft'

neral ifTue, the accefTary fhall be put to plead alfo ; and that

if helikewife plead the general iflue, both mav be tried by
one inqueft ; but that the principal muft be firil convicted ;

and that the jury fhall be charged, that if they find the prin-

cipal not guilty, they fhall find the accefTary not guilty. But

B 4 it
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it feems agreed, that if the principal plead a plea in bar, or
abatement, or a former acquittal, the acceflary matt not be
forced to anfwer, till that plea be determined ; for if it be

found for the principal, the acceflary is difcharged ; if againft

the principal, yet he (hall after plead over to the felony, and
may be acquitted. 2 Haw. 323. 1 H. H. 624.

AcceiTary may 6. Anciently the acceflary could not be tried, unlefs the
be tried, the/ p r i ncipa l were attainted (2 Ed. I. c. 14.) but by the lAnn.
the principal be \,

r - *r t • • i i - nt « i

not attainted. Jtat - 2-r ?• 9- /• l- l* the principal be convicted, or ftand

mute, or peremptorily challenge above twenty of the jury,

the acceflary may be tried and punifhed as if the principal

had been attainted j and this, altho' the principal be ad-

mitted to his clergy, pardoned, or other wife delivered before

attainder.

Receiver of fto- 7- But in the cafe of flolen goods, if the principal cannot
len goods may be taken, the buyer or receiver may be profecuted as for a
be tried before mifdemeanor, to be punifhed by fine and imprifonment, or
the principal. >

-n
J

, V, n ,
'.

, r
other iuch corporal puniihment as the court mail think fit,

altho' the principal be not convicted ; which fhall exempt
the offender from being punifhed as acceflary, if the principal.

be afterwards taken and convicted. 1 Ann. flat. 2. c\ 9.

f.
2. 5 Ann. c. 31. f. 6. And by the 29 G. 2. c. 30.

The buyer or receiver of flolen lead, iron, copper, brafs,

bell-metal or folder, may be convicted, altho' the principal

hath not been convicted \ and (hall be transported for four-

teen years.

Cafe where a 8. It feemeth not reafonable, where a perfon is charged

per on is charged as acceflary to more than one principal, to try him on the
w

d£r
tp conviction of one, before all of them have appeared ; ber.

' caufe hereby he may be fubjecr to the hardfhip and hazard

of two trials for his life for the fame offence, which is con-

trary to the general courfe of the law. 2 Haw. 323.
Cafe where the 9. If the principal be erroneoufly attaint, yet the ac-
principal is erro-

ceffary fhall be put to anfwer, and (hall not take advantage
neoufly attainted. r \

• 1 11 1 -, r^
or the error in that attainder ; but the principal reverling

the attainder, reverfeth the attainder of the acceflarv.

1H.H.625.
Acceflarv acquit- I0 * ^ °^e PerT?.n ^e indicted as principal, and another

ted may be in as acceflary, and bjth be acquit; yet the perfon indicted as
dieted as pnnci- acceflary may be indicted as principal, and the former ac-

quittal as acceflary is no bar. 1 11 H. 625..

Principal acquit- 1 1. But if a perfon be indicted as principal and acquitted

;

•ndicTed^^ac^
he flla11 not be indiaed as acceflarv before: And if he be,

ceflary before. ^ie mav pleaa" his former acquittal in bar, for it is in fub-

flance the fame offence, i H. 11. 626,

12. But



12. But if he be indicted as principal, and acquitted ;
Principal acquit-

he may be indicted as acceflary after, for they are offences ^aJHs^ccef-
of feveral natures. I H. H. 626. fary after.

13. And fo it is, if he be indicted as acceflary before, Acceflary before,

and acquitted ; yet for the fame reafon he may be indicted acquitted, may

as acceflary after. 1 B. H. 626.
acceffty1^

Indictment of an acceflary before the fact, taken

from Coke's report of Lord Sambar's cafe, 9 Co. 116.

which, as the profecution was by the king's fpe-

cial command, was probably drawn by good ad-

vice •, and on which Robert Creighton, efquire,

( Lord Sanchar of Scotland) was convicted and

hanged ; viz.

Middlefex.
r
1 vH E jurors do prefent for the lord the king

X upon their oath, That whereas Robert Car-

liel late of London, yeoman, and James Irweng laic of Lon-
don aforefaid, yeoman, not having god before their eyes, butfe-

ducea by the injhgation of the devil, the eleventh day of May
in the year ofthe reign of our lord J ames by the grace ofgod of
England, France, and Ireland, king, defender ofthe faith, and

fo forth, the tenth, and of Scotland theforty-fifth, at London,
that is to fay, in the parifh of St. Dunffan in the JVeJl, and

in the ward of Farringdon without London aforefaid, &c.
with force and arms, &c. felonioufly and of their aforethought

malice, in and upon one John Turner then and there in the

peace ofgod and of thefaid lord the king being, made an ajfault

and affray, and the aforefaid Robert Carliel a certain gun
[tormentum] called a pijlol, of the value of 5 s. then and there

charged with gunpowder and a leaden bullet, which gun the

faid Robert Carliel in his right hand then and there had and
held, in and upon the aforefaid John Turner then and thera

felonioufly, voluntarily, and of his malice forethought, didfhoot

off and difcharge ; and the aforefaid Robert Carliel, with the

leaden bullet aforefaid from the gun aforefaid then and there

fiot and difcharged, the aforefaid John Turner in and upon

the left part of the breaff of him the faid John Turner, near

the left pap of him the faid John Turner, then and there fe-

loniouflyjlruck, giving to the faid John Turner then and there

with the leaden bullet aforefaid out of the gun aforrfaid then

and there fhot off and difcharged, in and upon the left part of
thebreajl of him the faid John Turner, one mortal wound of
the breadth of half an inch, and depth offive inches, of which
mortal wound the aforefaid John Turner at London aforefaid^

in the parifi) and ivard aforefaid^ inffantly died : And

Jaqjesl
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James \rwtr\g fehnieufly, and of bis forethought malice, then

and there was prefeni, aiding, ajji/ling, abetting, comforting

and maintaining the aforefaid Robert Carfiel to thefelony and
murder aforefaid in form aforefaid to be done and co?n?nitied ;

and fo the aforefaid Robert Carliel a?id James Irvvc; g the

aforefaid John Turner at London aforefaid, in thepariJJ) and
ward aforefaid, in manner andform aforefaid, felonicufly, vo~

luntarily, and of their forethought malice, killed and murderW3

againfl the peace of the lord the now king, his crown and dig-

nity ; And that one Robert Crcighton, late of the parifh of

St. Margaret in IVeJlminJler, in the county of Middlefexy
efquire, not having god before his eyes, but being feduced

by the inftigation of the devil, before the felony and mur-
der aforefaid by the aforefaid Robert Carliel and James Ir-

wemr'm manner and form aforefaid done and committed,

that is to fay, the tenth -day of May in the year of the reign

of our lord James, by the grace of god of England, France,

and Ireland, king, defender of the faith, and fo forth, the

tenth, and of Scotland the forty-fifth, the aforefaid Robert

Carliel, at the aforefaid parifh of St. Margaret in JVeJlmin-

Jler aforefaid, in the county of Middlefex aforefaid, to the

felony and murder aforefaid, in manner and form aforefaid

to be done and committed, maiicioufly, felonioufly, volun-

tarily and of his forethought malice, did incite, move, abet,

counfel and procure, againfl the peace of the faid lord the

king that now is, his crown and dignity.

If after the facl:, then the form may be thus

;

And thai A. O. late of in the county of
yeoman, well knowing the faid (offender) to have done and

committed the faidfelony in manner and form aforefaid, af-

terwards, to wit, on the -day of in the ?

year of the reign of at • aforefaid in the county

aforefaid, with force and arms, him thefaid—. did then

and there felonioufly, and of his malice forethought, receive,

aid, and comfort ; agaivfi the peace of the faid lord the king

that now is, his crown and dignity.

Adion popular. See 3nfojttiatfOtt*

Adultery. See JLettfDltefSu

aswtfom
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TO prevent the inconvenience of troubling one perfon

for another, it is enacted by I H. 5. c. 5. that in

even original writ of aftions perfonal, appeals, and indiclments^

in which the exigentJhall be aivardcd, to the names of the de-

fendants additions Jhall be made, of their eftate or degree or

miftcry, and of the towns, or hamlets, or places, and counties*,

of the which they were, or be : And if by procefs upon thefaid
original writs, appeals, or indiclments, in the which the faid

additions be omitted, any outlawries be pronounced, they Jhall

be void ; and before the outlawries pronounced, thefaid writs

and indiftments Jhall be abated by the exception of the party

\

In which the exigent Jhall be awarded ] The exigent is a

writ whereby the fheriff is commanded to proclaim the

party in the county court, in order to his being outlawed.

And by thefe words the aft extendeth only to cafes where

procefs of outlawry may be awarded ; and therefore it ex-

tendeth not to an indictment for incroaching on a highway,

becaufe in that cafe procefs of outlawry lieth not, but a di-

ftrefs. Croke Eliz. 148,

To the names of the defendants'] Regularly by the common
law, every natural man, having no name of dignity, ought

to be named in all originals and other fuits by his chriftian

name and firname, and that, before this aft, fufficed ; but if

he had a name of inferior dignity (as knight or banneret) he

ought to be named by his chriftian name and firname, and

by the addition of his name of dignity. 2 Inft. 666.

If there be a corporation of one fole perfon, that hath a

fee fimple, and may have a writ of right, he may be named
by the common law by his chriftian name without any fir-

name, as John bimopof P. 2 Inft. 666.

If it be a corporation aggregate of many able perfons, as

mayor and commonalty, dean and chapter, the mayor or

dean need not be named by his chriftian name, becaufe that

fuch a corporation ftandeth in lieu both of the chriftian

name and firname, 2 Inft. 666.

A duke, marquifs, earl, vifcount, or baron might by the

common law be named by his chriftian name, and by the

name of his dignity ; as John duke of M. 2 Inft. 666.

.

AdditionsJhall be made] The addition as well of the eftate,

degree, or mifterv, as the town, hamlet, or place, ought by

force of this aft to bealledged in the iirft name ; for an ad-

dition after the alias diclus is ill ; As for initence, where the

indiftmciir,
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Indictment was againft JV.R. otherwife called/^ £. of H.
for without the alias cliffus there is no addition of the vill

;

and if the party is not fufficiently named in the firft part,

the alias cannot aid or help it. 2 Inft. 669. 3 Salk. 20.

Where there are feveral defendants of different names,

and the fame addition, it is fafeft to repeat the addition after

each of their names, applying it particularly to every one

of them. 2 Havj. 187.

Where a father hath the fame name and the fame addition

with a defendant being his fon, the action is abateable unlefs

it add the addition o{' the yoimger to the other additions;

but where the father is the defendant, it is faid that there is

no need of the addition of the elder. 2 Haw. 187.

Of their ejlate or degree] Efquire is a good addition ; and

the fobs of all peers and lords of parliament in the life of

their fathers, are in law efquires, and fo to be named. Alfo

the eldeft fon of a knight is an efquire. 2 hft. 667.

And it feems clear, that no one can be well defcribed by

the addition of a temporal dignity of any other nation be-

fides our own ; becaufe no fuch dignity can give a man a

higher title here, than that of an efquire. 2 Haw. 187.

Gentleman and gentlewoman are good additions; and if

a gentlewoman be named fpinfter, me may abate and quafli

the writ or indictment, ilnjl. 668.

A gentleman by reputation, that is neither gentle by

birth, nor by office, nor bv creation, but commonly cal-

led gentleman, and known by that name, is a furflcient

addition ; but if he be named yeoman, he cannot quafh the

indictment. 2 Inji. 668.

Lord Coke fays,, he that hath taken any degree in either

of the univerfities, may be naaned by that degree without

queftion. 2 Lift. 668. But this is doubted by others.

2 Haw. 187.

Clerk is a good addition of a clergyman. 2 Inft. 668.

Yeoman and labourer are good additions, and are applied

only to the man, and not to the woman. 2 How, 188.

Widow or finglewoman, or (as fome fay) wife of fuch

a one, are all of them good additions of the eftate and de-

gree of a woman; but no fuch like addition is good, for

the eft-ate and degree of a man. And fpinfter is a good

addition for the eftate and degree of a woman, and perhaps

alfo for that of a man. 2 Haw. 188.

Or miftery] This includeth all lawful arts, trades and

occupations, as taylor, merchant, mercer, parilh clerk,

fchoolmafter, husbandman, labourer, and the like. 2 Haw.
188.

But
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But fervant, groom, or farmer, are not additions within

this act, becaufe they are not of any miftery. And cham-
berer, butler, pander, or the like, are additions of offices,

and not of any miftery or occupation. 2 Injl. 668.

Neither doth this act extend to unlawful practices, as

extortioner, maintainer, thief, vagabond, heretick, and

fuch like. 2 Haw. 188.

If a man have divers arts, trades, or occupations, he may
be named by any of them; but if a gentleman by birth be a

tradefman, he mall not be named by his trade, but by the

degree of gentleman, becaufe it is worthier than the addi-

tion of any miftery. And in general a man (hall be named
by his worthier!: title of addition. 2 Injl. 668, 669.

And of the towns or hamlets'] If there be two towns in a

county of the fame principal name, with different additions

to diftinguifh them from one another, as Great Dale and

Little Dale, or Upper Dale and Lower Dale, and the de-

fendant be named only of the principal town without any

addition, as of Dale only, the defendant may plead that

there are two Dales in the fame county, and none without

an addition. But if there be two towns of the fame name
in a county, without any addition to diftinguifh them, it

may be fufficient in fuch cafe to name the defendant gene-

rally of either of fuch towns, without adding any thing to

diftinguifh it from the other. 2 Haiv. 189.

If the defendant live in a hamlet of a town, it is faid

to be in the election of the party to name him either of the

hamlet or of the town. 2 Haw. 189.

But the addition of a parifh, if there be two or more
towns in it, is net good ; but if there be but one town,

the addition of parifh is good. 2 Lift. 669.

The addition of the place of habitation of a wife, is fuf-

fkicntly (hewn, by (hewing that of the hi (band ; becaufe

it (hall be intended that the wife lives where the hufband

does. 2 Haiv. 190.

Or places'] It the defendant lives in a place known by a

fpecial name, and lying out of any town or hamlet, he may
be well named of fuch place; but if he live in any place

known within a town or hamlet, it is faid to be fafeft to

name him of the town or hamlet. 2 Haw. 189, 190.

Of the which they were, or
%
be] The addition of the eftate,

degree, or miftery, ought to be as the defendant was of at

the day of the indictment brought, and not late of fuch a

degree or miftery ; but it is a good addition to name the de-

fendant late of fuch a town or place, becaufe men do often

remove their habitation, 2 lnji t 670.
Shall
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Shall be void] This being a judgment in law, is inter-

preted to be made void by a writ of error, or by the plea

of the party coming in upon a capias utlagatum ; for the' the

ftatute faith they (hall be void, yet they are but voidable by

a writ of error or plea. 2 Lift. 670.

By the exception of the party] But if the defendant ap-

pearech upon procefs, and plead, taking no advantage thereof

by exception, he hath loft the benefit hereof : But it feemeth

that the bare appearance of the party, without plea, doth

not falve the want of a good addition. 2 Haw. 190.

Advcrtifement. See ©tflttipiS*

affray
1. What is an affray,

. II, Howfar it may be fuppreffed by a private pet'fin.

Ill, How far by a conjiable.

W, How far by a juftice of the peace,

V, Punijhment of an affray,

I. What is an affray,

' A ^ affray is a publick offence to the terror of the king's

J~\ fubjeclS) and is an Engliih word, and fo called, be*

caufe it affrighteth and maketh men afraid. 3 Inft. 158.

2. From whence it feemeth clearly to follow, that there

may be an affault, which will not amount to an affray \ as

where it happens in a private place, out of the hearing or

feeing of any, except the parties concerned, in which cafe

it cannot be faid to be to the terror of the people. 1 Haw,

3. Alfo it is faid, that no quarrelfome or threatning

words whatfoever, (hall amount to an affray; and that no
one can juftify laying his hands on thofe who (hall barely

quarrel with angry words, without coming to blows ; yet it

feemeth, that the conftable may, at the requeft of the party

threatned, carry the perfon who threatens to beat him, be-

fore a juftice in order to find fureties. 1 Haw. 135.

4. Alfo, it is certain, that it is a very high offence to

challenge another, either by word or letter, to fight a duel,

or to be the meftenger of fuch a challenge ; or even barely

to endeavour to provoke another to fend a challenge, or to

fight,
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fight ; as by difperfing letters to that purpofe, full of reflec-

tions, and infinuating a dcfire to fight. I Haw. 135.

5. But altho' no bare words, in the judgment of law,

carry in them fo much terror as to amount to an affray,

yet it feems certain, that in fome cafes there may be an
affray, where there is no actual violence ; as where a man
arms himfelf with dangerous and unufual weapons, in

fuch a manner as will naturally caufe a terror to the peo-

ple ; which is faid to have been always an offence at the

cemmon law, and is ftri&ly prohibited by ftatute: For by

2 Ed. 3. c. 3 it is enacted, that no man of what condition

foever, except the king's fervants in bis prefence, and bis mi-

nijlers in executing their office, and fuch as be in their com-

pany affiffing them, and alfo upon a cry made for arms to keep

the peace, /hall come before the king's jujlices, or other of the

king's minifters doing their office, with force and arms, nor

brhg anyforce in affray of peace, nor go nor ride armed, by

night or day, in fairs or markets, or in the prefence of the

king's jujlices, or other minijlers, or cljewhere ; upon pain to

forfeit their armour to the king, and their bodies to prifon at

the king's pleafure. And the king's jujlices in their prefence^

Jheriffs and other minijlers in their bailiwicks, lords offran-

chifes and their bailiffs in the fame, and mayors and bailiffs of
cities and boroughs within thefame, and borough-holders, con-

Jlables and wardens of the peace within their zuards, Jhall have

pozver to execute this aft. And thejudges of afftze may punifh

fuch officers as have not done their duty herein.

Upon a cry made for arms to keep the peace'] It is holden

upon thefe words of e>:ception, that no perfon is within

the intention of this ftatute, who arms himfelf to fupprefs

dangerous rioters, rebels, cr enemies, and endeavours to

fupprefs or refill fuch uifturbers of the peace and quiet of the

realm. 1 Haw. 136.

In affray of peace] En effrayer de la- pees -, Lord Coke has

it pais, of the country, or the people ; and fo, he cbferves,

that the writ grounded upon this ftatute faith, In quorun-

dam de populo terrorem ; and therefore the printed book, in

affray of peace, ought to be amended. 3 Injl. 158.

And it is holden upon thefe words, that no wearing of

arms is within the meaning of this ftatute, unlefs it be ac-

companied with fuch circumftances as are apt to terrify the

people ; from whence it feems clearly to follow, that per-

fons of quality are in no danger of offending againft this

ftatute, by wearing common weapons, or having their ufual

number of attendants with them, for their ornament or

defence, in fuch places, and upon fuch cccafions, in

which
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which It is the common fafhion to make ufe of them,

without caufing the leaft fufpicion of an intention to

commit any ad of violence, or difturbance of the peace.

I Haw. 136.

Nor to go nor ride armed] It is holden, that a man can-

not excufe the wearing fuch armour in publick, by alledg-

ing that fuch a one threatned him, and that he wears it for

the fafety of his perfon from his affault j but it hath been

refolved, that no one (hall incur the penalty of the faid

ftatute for aflembling his neighbours and friends in his

own houfe, againft thofe who threaten to do him any vio-

lence therein, becaufe a man's houfe is his caftle. 1 Haw,

136.

Their bodies to prifori] The ftatute of 20 R. 2. c. 1. adds

a fine likewife.

Wardens of the peace] It is holden that any juftice of the

peace, or other perfon who is impowered to execute this

ftatute, may proceed thereon ex officio 5 and if he find any

perfon in arms, contrary the form of the ftatute, he

may feize the arms, and commit the offender to prifon ;

and that he ought alfo to make a. record of the whole pro-

ceeding, and certify the fame into the exchequer.. iHaw.

II. How far it may be fupprejfed by a private perfon.

1. It feems agreed, that any one who fees others fight-

ing, may lawfully part them, and alfo ftay them till the

heat be over, and then deliver them to the conftable to

be carried- before a juftice, to find fureties for the peace.

I Haw. 136.

2. And the law doth encourage him hereunto ; for if he

receives any harm by the affrayers, he (hall have his remedy

by law againft them ; and if the affrayers receive hurt, by

the endeavouring only to part them, the ftanders by may
juftify the fame, and the affrayers have no remedy by law.

3. But if either of the parties be flain, or wounded, or

fo ftricken that he falleth down for dead ; in that cafe the

ftanders by ought to apprehend the party fo flaying, wound-
ing, or ftriking, or to endeavour the fame by hue and cry ;

or elfe for his efcape they fhall be fined and imprifoned.

3/^.158.

///. Hov*
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III. How far by a conftable,

X. It feems agreed, that x conftable is not only impow-
fered, as all private perfons are, to part an affray which hap-

pens in hisprefence; but is alfo bound at his peril to ufehis

beft. endeavours to this purpofe; and not only to do his ur>

moft himfelf, but alfo to demand the afliftance of others*

which if they refufe to give him, they are punifhable with

fine and imprifonment. 1 Haw. 137.
2. Arid it is faid, that if a conftable fee perfons either

actually engaged in an affray, as by ftriking or offering to

ftrike, or drawing their weapons or the like ; or upon

the very point of entering upon an affray, as where one

fhall threaten to kill, wound, or beat another, he may
either carry the offender before a juftice, to find fureties for

the peace, or he may imprifon him of his own authority

for a reafonable time, till the heat (hall be over, and alfo

afterwards detain him till he find fuch furety by obligation:

But it feems, that he has no power to imprifon fuch an of-

fender in any other manner, or for any other purpofe ; for

he cannot juftify the committing an affrayer to gaol, till he

fhall be punifhed for his offence : And it is faid, that he

ought not to Jay hands on thofe, who barely contend with

hot words, without any threats of perfonal hurt ; and that

all which he can do in fuch cafe, is to command them under

pain of imprifonment to avoid fighting. 1 Hazu. 137.

3. But he is fo far intrufted with a power over all ac-

tual affrays, that tho' he himfelf is a fufferer by them, and

therefore liable to be objected againft, as likely to be partial

in his own caufe, yet he may fupprefs them ; and therefore,

if an affault be made upon him, he may not only defend

himfelf, but alfo imprifon the offender, in the fame man-
ner as if he were no way a party. 1 Haw. 1 37.

4. And if an affray be in an houfe, the conftable may
break open the doors to preferve the peace ; and if affrayers

fly to an houfe, and he follow with frefh fuit, he may break

open the doors to take them. I Haw. 137.

5. But it is faid, that a conftable hath no power to arreft

a man for an affray done out of his own view, without a

warrant from a juftice, unlefs a felony were done, or likely

to be done j for it is the proper bufincfs of a conftable to pre-

ferve the peace, and not to punifh the breach of it. 1 Haw,

IV. How far by a juftice of the peace,.

There is no doubt, but that a juftice of the peace may and

muft do all fuch things to the aforefaid purpofe, which a pi i-

Vol. I. C rate
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vate man or conftable are either enabled or required by tne

law to do : But it is faid, that he cannot without a warrant

authorize the arreft of any perfon for an affray out of his own
view ; yet it feems clear, that in fuch cafe he may make his

warrant to bring the offender before him, in order to compel

him to find fureties for the peace, i Haw. 137.

V. Punijhment of an affray.

All affrays in general are punimable by fine and imprifon-

ment. 1 Haw. 138.

And they are inquirable in the leet, as common nufances.

Z hJ}. 158.

Warrant to apprehend affrayers.

Weftmorland. X To the conftable of

WHEREAS A. I. of yeoman, hath this clay

made oath before tne J. P. efquire, one of his mtijeftft

jujlices of the peace for the faid couniy, that on the • .

day of- in the year of the reign of-

A. O. of yeoman, and B. O. of yeoman, at

* in the faid county, in a tumultuous manner made an

affray, wherein the perfon of the faid A. I. was beaten and

nbufed by them the faid A. O. and B. O. without any laivful

§r fufficicnt provocation given to them, or to either of them,

by him the faid A.I. Thefe are therefore to command you

forthwith to apprehend the faid A. O. and B. O. and bring

them before me, or Jome other of his Jaid majefty's jujlices of

the peace for thefaid county, to anfwer the premijfes, and to

findfureties as %vellfor their perfcnal appearance at the next

general quarter-fejftons of the peace to be holden for thefaid

county, then and there to anfwer to an indiclmcnt to be pre-

ferred againjt them by the faid A. I. for the faid offence, as

aIf for their keeping the peace in the mean time, towards his

faid majefly and all his liege people, and cfpecially towards him

thefaid A. I. Hereoffail not, as you will anfwer the contrary

at your peril. Given under my hand andfeal at • in the

faid county, the day of, &c.

Indi&ment for an affray.

THE jurors for our lord the king, upon their oathprefent,

that A. O. of ; in the county of taylor,-

end B. O. of r- in thefaid county, blackfmith, with force

end arms, on the day of- in the year ofthe

rugn of our Jovt ycign hrd George the third, by the grace of

godt
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god, of Great Britain, France, and Ireland, king, defender

of thefaith, and fo forth, at aforefaid in the county

cforejaid, being arrayed and unlawfully affcrnbled together in a
warlike manner, did make an affray, to the terror and dijlurb-

ance of divers of thejub]eels of ourfaidfovereign lord the king

then and there being, and to the evil example of all other the

fubjecls of ourfaidfovereign lord the king, and againji thepeace

of ourfaid lord the king, his crown and dignity,

Alamodcs. See ©fifes*

Ale and Beer. See (JEfClfC*

3llel)0ttfesL

For matters relating to the excife of beer and ale>

fee title (E^Clte*

I. Concerning inns and alehoufes in general.

II. Selling ale without licence,

III. Ucenfing alehoufes.

IV. Recognizance, and forfeiture thereof

V. To what places the licence /hall extend.

VI. How long the licence ftall continue inforce.

VII. Offences in brewing of ale.

VIII. Innkeepers obliged to receive guefts.

IX. Soldiers quartered in alehoufes.

X. Concerning ale vefjels, and the meafure of ale%

XL Confpiring to enhance the price of ale.

XII. Selling in vejfels of plate.

XIII. Innkeeper fuffering tipli;:g.

XIV. Perfons guilty of tipling.

XV. Concerning drunkennefs

.

XVI. Draining goodsfor the reckoning.

XVII Goods of a gueft ftolen out of an inn*

XVIII. Guefisfteating goods.

I. Concerning inns and alehoufes in general.

I. T^VERY inn is not an alehoufe, nor is every ale- Ditferwce \>s-

J houfe an inn : but if an inn ufes common felling t

J

v

^
en

J

nns an*

of ale, it is then alfo an alehoufe ; and if an alehoufe lodges

and entertains travellers, it is alfo an inn,

C 2 2, It
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Licence to crea 2 . It was refolved by all the judges, that any perfbn

might erect an inn to lodge travellers, without any licence

or allowance for fuch erection. Dalt. c. 56. Black,

170.

InnLndiftable. 3. But it feems to be agreed, that the keeper of an inn

may by the common law be indicted and fined, as being

guilty of a publick nufance, if he ufually harbour thieves,

or perfons of fcandalous reputation, or fuffer frequent dif-

orders in his hcufe, or take exorbitant prices, or fet up a

new inn in a place where there is no manner of need of

one, to the hindrance of other ancient and well governed

inns, or keep it in a place in refpect of its fituation wholly

unfit for fuch a purpofe. 1 Haw. 22£«

Innkeeper felling 4. And if an inn ufeth the trade of an alehoufe, as al-«

«1» mod all innkeepeis do, it (hall be within the ftatutes made
about alehoufes. Dalt. J 33. Black. 170.

Innstoteli- 5. ,
It hath been alfo agreed for law, that innkeepers

ctnfed. ought to have licence, and be bound by recognizance for

keeping good order, as alehoufekeepers are. Dalt. 24.

Power of jnflires 6. By the commiflion of the peace, two justices (i j^.)
by the cumrnif- may inquire of innholders, and of all and lingular other
flon '

perfons, who mall offend in the abufe of weights or mea-
furcs, or in the fale of victuals, againfl: the form of the

ordinances in that behalf made.

II. Selling ale without licence.

Mere are three methods of proceeding againfl: an offender,

(i) by thejuitices in feflions, (2) by twojuftices out of fef-

fions, and (3) by one juflice out of feflions.

By thejudices in I. Bv the juftices in feflions :

—

The juftices of the peace,

feflions. cr iwo cf than at the leaji ( 1 QJ fiall havefull power and

authority, to remove* difcharge, and put away common felling

of ale and beer in common alehoufes and tipling houfes, in fuel?

towns and places where they Jhall think meet and convenient,

5&6Ed. 6. c. 25. f. 1.

Hut tin's muft be underflood of houfes unlicenfed only.

1 Salk. 46.

And by this claufe the juftices in their feflions have power

to fuppreis fuch unlicenfed alehoufes, and need not proceed

by information or conviction ; but they have thereby a dis-

cretionary power to fupprefs them, without {hewing any

caufe or mifdemcanor. L.Ray. 1303.

And here it is to be obferved, that there is a difference

between fupprefling an unlicenfed alehoufe, and one that is

licenfed. Where an alehoufe is licenfed, thejuitices* to

fupprefs it, muft either proceed upon the recognizance, the

condition
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condition whereof mutt at leaft be broken ; and therefore

his having another trade, or being a bailiff, can be no caufe

in fuch cafe: or by indiclment, and then there muft be

fuch diforders as prove a nufance. But where an alehoufe rs

unlicenfed, the juftices may fupprefs it at difcretion ; for oft

the denial of a licence no appeal lies, and this ftatute which

gives the juftices a power to fupprefs zuhere they Jhall think

convenient^ would ilgnify nothing if it did not extend to

fuch cafes; for it cannot extend to alehoufes that are li-

cenfed, becaufe they are not punifhabie without a breach of

the recognizance. And as to thofe that are unlicenfed, if

they be fupprefled, the want of a licence can only come in

queftion in fuch cafe, and not the realbn and caufe why it

was denied. I Salk. 45, 46.

2. Next, by two juftices out of the fefiions :—If any By two }«flieti

perfon unlicenfed, fhall obftinately, and upon his own at]-
cu:cl lcffions«

thoritv, take upon him to keep a common alehoufe or tip-

ling houfe, or lhall contrary to the commandment of the

faid juftices, or two of them, ufe commonly felling of ale

and beer (except in fairs) ; the faid juftices or two of them

(1 j|>.) fhali for every fuch offence commit every fuch per-

fon {o offending to the common gaol, there to remain with-

out bail or mainprize for three days

:

And before his deliverance, the faid juftices fhall take re-

cognizance of him, with two fureties, that he fhall not

keep any common alehoufe or tipling houfe, or ufe com-
monly felling of ale or beer, as by the difcretion of the

faid juftices mail feem convenient

:

And the faid juftices mall make certificate of every

fuch recognizance and offence, at the next quarter fcftions ;

which certificate fnall be a fufflcient conviction of the fame
offence :

And thejuftices, upon the faid certificate made, fhall in

open feffions affefs the fine for every fuch offence at 20 s.

5t?6 Ed. 6. c. 25. f. 4, 5.

3. Next, as to the method of proceeding by one jufiice :
By onejuftice*

This may be either by the ftatute of the 3 C. c. 3. or by
un the sC " c

' -
:

theftatute of the 26 G. 2. c. 31.

The method of proceeding on the 3 C. c. 3. is as fol-

lows : If any perfon (hall, upon his own authority, not

being thereunto lawfully licenfed, take upon hirr. to keep a

common alehoufe or tipling houfe, or ufe commonly Jelling

of ale or beer, cvder or perry (except in fairs) ; he ftiall for

the firft offence forfeit 20 j. to the poor; the fame oftence

being viewed by any mayor or juftice, or confefled by the

offender, or proved by the oath of two VfritnefTes : To be

levied by the conftables or churchwardens by warrant of di-

C 3 ilre&s
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ftrefs ; and for default of fatisfaction in three days, the di-

ftrefs to be appraifed and fold, rendring the overplus : And
if he have not fufficient goods whereon to levy, or fhall

not pay the 20 s. in fix days after conviction, fuch mayor
or juftice fhall commit him to the conftable or other inferior

officer, where the offence fhall be committed, or the party

apprehended, to be openly whipped for the faid offence, as

the faid juftice fhall appoint : And if the conftable, or other

inferior officer, fhall neglect to execute the faid precept or

warrant, or do refwfe, or do not execute the punifhment

by himfelf or fome other ; the faid mayoj* or juftice may
commit him to the common gaol, till the offender fhall be

punifhed and whipped by himfelf or fome by his procure-

ment, or until he hath paid the fum of 40^. to the poor

for his contempt. For the fecond offence, the faid mayor
or juftice fhall commit fuch perfon keeping an alehoufc

without jicence, to the houfeof correction, for one month,

and to be dealt with as an idle, lewd, and diforderly per-

fon. And if he fhall again offend, he fhall, en conviction

as aforefaid, be commit:ed in like manner to the houfe of

•correction, there to remain until by the order of the juftices

in feffions he fhall be delivered from thence. But he fhall

not be punifhed both upon this act, and upon the 5 cj?

6 Ed. 6. but upon one of them only.

Except in fairs'] But perfons retailing In any prifon, or

houfe of correction, or workhoufe for poor perfons, fhall

be obliged to take licence. 29 G. 2. c. 12. f.
26.

By one juftice, The other method of proceeding by one juftice, is on
on the 26 G. 2. the ftatute of the 26 G. 2. c. 31. and is as follows :

Where any juftice fhall fufpect that any perfon fells with-

out licence, he may call him before him, and alfo any ex-

cife officer or gauger to produce his flock book or other ac-

count of the charge or furvey of fuch fufpected perfon, and

may examine fuch officer on oath in what manner he charges

fuch perfon, and how fuch perfon pays the duties; and if

it fhall appear by fuch flock book or account, or oath of

the officer, that fuch perfon is furveyed as a victualler or

retailer, and is charged with the fame duties that victual-

lers and retailers are charged with and pay for any the li-

quors aforefaid, and is not intitled to the allowance or abate-

ment given to common brewers, he fhall be deemed an ale-

houfekeeper, victualler, retailer, or feller thereof, as if it

had been proved by two witneffes. f. 9.

And if. any perfon fhall make information before one ju-

ftice, and ihew probable caufe that he fufpects that any per-

fon fcl Is without licence, the juftice may call him before

him

c.31.
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him (A), and fummon any other perfon as evidence ; and

if the perfon fummoned refufe to appear, or appear and re-

fufe to give evidence upon oath, he (hall forfeit 10 /. by di-

ftrefs, by warrant of fuch juftice, to be paid to the overfeers

for the ufe of the poor where .the offender lives, f. 10.

And every perfon fo convicted (B) of felling without li-

cence, fhall for the ft if r. offence forfeit 405. for the fecond

offence 4/. and for the third and every other offence 61. by

diftrefs, by warrant of the juftice convicting the offender

(C), half to the informer, and half to the poor ; and if no
fufHcient diftrefs fhall be found, the juftice (hall commit
him (D) to the gaol orhoufe of correction, for one month,
for the firft offence ; for two months, for the fecond; and

for the third, until he fhall be difcharged by order of fef-

fions. 26(3. 2. c. 31. / 12. 28 G. %. c. 49. jf.
2.

And any perfon may be a witnefs in fuch cafe, notwith-

ftanding l.e pays to the poor of any place where the offence

fhall be committed. 26 G. 2. c. 31. f. 17.

But perfons punifhed by this acf fhall not be punifhed by

any former act; and perfons punifhed by any former act,

(hall not be punilhed by this act.
f. 14.

4. By the ftatute of the 4 J. c. 4. If any perfon (hall Penalty of fellinj

fell or deliver any beer or ale, to any perfon that {hall then a,e tl) a Perfoa

iell beer or ale as a common tipler or alehoufekeeper, the
U" 1Cene

'

fame perfon not having licence to fell ale or beer (except

it be for the ufe of his houfnold only) ; he fliall forfeit for

every barrel 6 s. 8d. and fo proportionally for other quan-
tities ; half to the poor, and half to him that fhall Cue in

feflions, by action of debt, information, indictment, or

prefentment.

III. Licenjing alehcups.

I. By the 5 & 6 Ed. 6. c. 25. any twojuftices, 1 j^. BytwojufHcet

might licenfe alehoufes ; but now by the 2 G. 2. c. 28. and :

26 G. 2. c. 31. it is enacted, that whereas many inconve-

niences have arifen from perfons being licenfed to keep inns

and common alehoufes, by juftices, who living remote
fr, m the places of abode of fuch perfons, may not be truly

informed as to the occafion or want of fuch inns or com-
mon alehoufes, or the characters of the perfons applying
for licences to keep the fame ; therefore from henceforth

no licence fhall be granted to any perfon to keep a com-
mon inn or alehoufe, but at a general meeting of the ju-

ftices acting in the divifion where the faid perfon dwells,

to be holden for that purpofe, on the firft day of Scptcm-

l:; yearly, or within twenty days after, and not at any

C 4 other
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The meeting

other time. Excepting, that this mall not alter the powey
or the time of granting licences, in cities and towns cor-

porate. 2 G. 2. c. 2$.f. ii, 12. 26 G. 2. c. 31./ 4. 16.

T0 i^ <2 common inn or alehoufe] In the cafe of Parker
and jF/zV, Af. \oW. it was determined, that houfes at

Epfom, where they take in lodgers and boarders, coming to

drink the waters there during the feafon, and drefs victuals,

and fell them ale and beer, and entertain their horfes at

S d. a day, but fell to no other perfons, are not inns nor

alehoufes within the meaning of thefe acts. 12 Mod.
254.

At a general meeting of the jujiices holden for the divifion]

But it is not necefiary to fet forth fpecially in the licence,

that it was granted at a general meeting of the juftices hol-

den for the divifion ; and therefore a conviction for keeping

an alehoufe without fuch licence, is not good upon the

evidence of the licence only, but there muft be other evi-

dence. M. 11 G.2. King and Bryan, Sejf. Ca. Vol. 2.

183. Andr. 8r.

2. And the day and place for granting licences {hall be
*how t0 be alcef

' appointed by two or more juftices for the divifion, by-

warrant (E) under their hands and feals, at leaft ten days

before fuch meeting, directed to the high conftables, requU

ring them to order (F) their petty conftables, or other

peace officers, to give notice to the feveral innkeepers and

alehoufekeepers within their refpective conftablewicks, of

the day and place of fuch meeting. And all licences

granted at any other time or place mall be void. 26 G. 2.

c. 31.f 4.

3. And no licence (hall be granted to any perfon not li-

e'enfed the year preceding (except in cities or towns corpo-

rate) unlefs he produce a certificate under the hands of the

minifter and the major part of the churchwardens and over-

feers, or elfe of three or four reputable and fubftantial houf-

holders of the place, fetting forth that fuch perfon is of good

fame and of fober life and converfation ; and it (hall be men-

tioned in fuch licence that fuch certificate was produced,

otherwifc the licence fhall be void. 26 G. 2.c. 31./. 2. 16.

Except in cities and toivns corporate'] In cities and towns

corporate, fuch certificate is not neceflary, becaufe it is fup-

pofed that the perfons to be licenfed are for the moft part

fufficientiy known to the juftices. Neverthelefs, altho' a,

certificate in fuch places is not requifite by this act, yet it is

difcretionary in the juftices whom they will licenfe, and a

mandamus in fuch cafe will not lie to compel the juftices to

licenfe any perfon 5 and on a conviction for .felling with-

out;

Cert:£c: te of

perfons to be ii

cejifed.
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out licence, the want of fuch licence can only come in qu«r

ftlon, and not the reafon why it was denied. M. 4 G. 2.

John Giles's cafe. Strange 881.

4. By the 26 G. 2. c. 13. No jufliceof the peace, being What jnfiSi

a common brewer of ale or beer, inkeeper, or a*iftiller
?
or Proiuib»ttd[fcmg

a feller of or dealer in ale or fpirituous liquors, or interefted ccuca.

in any the faid trades, or being a victualler or malfler, fhall

be capable, or have any power to grant licences for felling

ale or beer or any other liquors, but the fame fhall be void.

/n.
5. And all mayors, townclerks, and other perfons whom StamP*

it may concern, mall make out ale licences (G) duly

ftamped, before the recognizance be taken ; on pain of

10/. half to the king, and half to the profecutor, with

cofts. 6 G. c 21. / 56. 1 Ann. flat. 2. c. 22. f. 6.

Which ftamp (hall be firft of all a 12 d. ftamp, by the

qJnn. c. 23.

And then moreover a 20 .r. ftamp, by the 29 G. 1,

c. 12. And if any perfon fhall write any licence without

fuch ftamp, he {hall forfeit ic/. with cofh, to be reco-

vered as fiamp penalties; and the licence fhall not be avail-

able till the duty fhall be paid, and alfo a penalty of 5 /. 29
Q. 2. c. 12. f. 20.

6. And no perfon fhall retail any (Milled fpirituous Li«n« for fpirir

liquors, or ftrong waters, without a licence from the of-
t5i3us h d̂mtm

ficer of excife taken out ten days before, for which he {hall

pay 40 j. yearly. 16 G. 2. (. 8. / 8. 24 G. 2. c. jo.

/9-
And fuch perfon (hall be firft licenfed to fell ale or fpiri-

tuous liquors by two or morejuftices of the peace. 16 G. 2.

c. 8. /. 1 1. 29 G. 2. c. 12. f. 22.

And the juftice's clerk fhall have is. 6d. and no more,

for fuch licence. 9 G. 2. g. 23. f. 14. 24 G. 2. c. 40.

/ 28, ?9. V ,
Which faid licence for retailing fpiritous liquors, is

treated of more at large under the article concerning fpiri-

tuous liquors in title (c£tl(C*

7. By the 9 Ann. c. 23. A wine licence is directed to Wine licence

be on a 4 s. ftamp. And by the 30 G. 2. c. 19. A further

duty is laid thereon of 5/. for perfons not having either a'c

or brandy licence ; of 4/. for perfons having an ale licence,

and no brandy licence; and of 40 s. for perfons having

both ale and brandy licence. Which is treated of under

the title CZXim.
8. By the 10 G. 2. C IJ.f. 10, II. No perfon (hall fell Licence for made

made wines, without a licence from two juftices ; for which vvme*«

he fhall pay tfjeir clerk 2 s. 6d. and none fhall be granted

but
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but to keepers of victualling houfes, inns, coffee houfes, or

alehoufes.

And by the 31 G. 2. c. 3T. / 7. The duties impofed

upon wine licences by the 30 G. 2. c. 19. (hall extend to

licences for retailing fweets or made wines. As is alfo

treated of under the title cHtn£*

IV. Recognizance, andforfeiture thereof

llawgnizance. i. On granting licences for keeping any common ale-

houfe or tipling houfe, the perfon licenfed {hall enter into a

recognizance in 10/. with two fureties in 5/. each, or one

iurety in 10/. (H) as well againfl the ufing of unlawful

games, as alfo for the ufing and maintenance of good order

and rule to be had and ufed within the fame, as by their

discretion mall be thought necefTaryand convenient 5 and if

fuch perfon fhall be hindred thro' ficknefs or infirmity, or

other reafonable caufe to be allowed by the juftices, to at-

tend in perfon, they may grant the licence, on two fureties

entering into fuch recognizance in 10/. each. 5 & 6 Ed. 6.

c. 25. /. 1. 26 G. 2. c. 31./ I.

As by their difcreiion fnall be thought neccjjdry and conve-

nient} Mr. Dalton obferves upon thefe words in the ftatute

of 5 & 6 Ed. 6. that the matter of the condition of the re-

cognizance is by the ftatute partly referred to the difcretlon

of the jujiices. And he fays, in feme (hires the juftices have

agreed upon certain articles framed by their difcretion, and

generally to be propounded to all common ale fellers,

taking their bond for performance of the fame; a copy

whereof they ufed to deliver to every of them ; which
manner (he fays) had been allowed.

And amongft articles of this kind, he recommends to

the juftices care thefe three efpecially. 1. That no ale-

houfekeeper, upon the lord's day, fhould receive or fi ffer

to remain any perfons whatfoever, as their guefts, in any

their houfes or other places, to tipple, eat, or drink ; other

than travellers, and fuch as come upon neceffary bufinefs,

2. That they fuffer no perfon whatfoever, reforting to their

houfes only to eat and drink, to remain there after nine of

the clock in the evening in winter, and ten in fummer.

3. That they fuffer no perfon, reforting to their houfes

only to eat and drink, to remain tipling there above one

hour, other than travellers. Dak. c. 176.

To be- filed at
2 * Which faid recognizance, with the condition thereof,

the fefiious. fairly written or printed, fhall forthwith, or at the next

feffions at fartheft, be fent or returned to the clerk of the

peace,
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peace, under the hands of the juftices, to be by him entered

or filed amongft the records. 26 G. 2. c. 31. / 1.

3. And for every licence granted, without taking fuch Pemltyfbrir-

recognizance; and for every fuch recognizance taken, and
ce

j£

,nl.«*«*"

not fent or returned ; everv juflice figning fuch licence,

(hall forfeit 3 1. 6s. 8 d. $ & 6£^. 6. r. 25./ 2. 26 G.

2. f. 31./ I.

Which faid forfeiture, for granting licences without

taking recognizances, (hall be to him who (hall fue, toge-

ther with colls. 26 G. 2. r. 31. f. 6. But it is not faid

who {hall have the penalty for not returning the recogni-

zance to the clerk of the peace, therefore that mail go to

the king.

4. And the clerk of the peace (hall keep a regifter Recognizances ta

or calendar of all fuch recognizances, and (hall deliver be calend*ed.

to the juftices, at the meeting for granting licences, a

true copy of fuch regifter or calendar. 26 G. 2. c. 31.

5. And for every recognizance fhall be paid by the Fee for the re-

clerks of the juftices taking fuch recognizances, to the
(0£n;zaiice-

cierk of the peace for filing or recording the fame, and for

making and delivering the copies of the regifter or calendar

is. which fliall be paid to the clerks of the (aid juftices,

by the perfons licenfed, over and above the fees payable to

the faid juftices clerks. 26 G. 2. c. 31. f. 5.

6. By the 5^6 Ed. 6. c. 25. f. 3. The juftices fliall Prccefe oa thi

have power, in their quarter- feffions, by piefentment, itv
rec°6niza«««

formation, or otherwife by their difcretion, to enquire of

all fuch perfons as fhall be admitted and allowed to keep

any alehoufe or tipling houfe, and that be fo bound hy re-

cognizance, if they have done any acl whereby they have

forfeited the fame recognizance ; and they fhall upon fuch

prefentment or information award procefs againft every

fuch perfon fo prefer. ted or complained upon before them,

to fhew why he mould not forfeit his recognizance ; and

(hall have power to hear and determine the fame, by all

fuch ways and means, as by their difcretion fliall be thought

good.

And by the 26 G. 1. c. 31. Any juftice on complaint

or, information that fuch licenfed perfon hath committed
any a£t, whereby in the judgment of fuch juftice the re-

cognizance may be forfeited, or the condition broken, may
by fummons under hand and feal require fucii perfon to ap-

pear at the general or quarter feftions, then and there to ari-

fwer to the matter of fuch complaint or information ; and
alfo may bind the complainant, or any other perfon, in a

recognizance to appear and give evidence j and the feffions

may
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may direct the jury which {hall there attend for the trial of

traverfes, or fome other jury of twelve honeft and fub-

ftantial men, to be then and there impanelled by the fhe-

riff without fee, to inquire thereof; and if the jury find

that fuch perfon hath done any act whereby the recogni-

zance is broken, fuch adt, being fpecified in fuch complaint

or information, the court may adjudge him guilty; which

verdict and adjudication (hall be final; and thereupon the

court (hall order the recognizance to be eftreated into the

exchequer, to be levied to his majefty's ufe ; and the faid

perfon mall be difabled to fell any ale, beer, cyder, perry,

or fpirituous iiquors for three years, and any licence granted

to him for fuch term ihali be void,yi 7. Provided that the

juftices, at the requeft of the profccutor, or of the party-

complained of, or either of his fureties, may adjourn the

trial to the then next feffions. f. 8.

And if any perfon (hall be difabled, by conviction, to

fell ale, beer, cyder, or perry ; he (hall by the fame con^

viction be difabled to fell any fpirituous liquors, any licence

before obtained for that purpofe notwithstanding ; and every

licence granted to him for felling ale, beer, cyder, perry,

or fpirituous liquors, fhall be void ; and if he fhall fell du-

ring fuch difability, he (hall be punifhed as for felling with-

out licence (I) ; and a certificate from the clerk of the peace

(which he fhall grant without fee) of fuch conviction fhall

be legal evidence, id. f. II.

V. To what places the licence JJoall extend.

Licence reftraln- i. No licence (hall intitle any perfon to keep an alehoufe
ed to the place,

jn any other plaCe 5 than that in which it was firft kept by

virtue of fuch licence ; and fuch licence with regard to all

other places mail be void. 26 G. 2. c. 31./ 3.

Perfon dying or 2. And if any licenfed perfon fliall die or remove out
removing.

f jjis houfe fo licenfed ; his executors, adminiftrators, or

affigns who fliall be poiTeiTed of fuch houfe, or the occupier

thereof, may continue during the refidue of the term,

without any new licence or certificate. 26 G. 2. c. 31. / 3.

29 G. 2. c. 12. / 23.

And if any alehoufe or victualling houfe fliall become

empty or unoccupied after the general day for licenfing (the

occupier whereof was duly licenfed the year preceding)

;

two juftices at a petty feffions may grant a licence to any

new tenant or occupier till the next general licenfing day,

obtaining firft a certificate as before mentioned. 29 G. 2.

C. 12. f. 24.

VL How
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VI. How long the licence floall continue in force.

The licence granted at the general licenfing day fhall

be made for one year only, to commence on Sept. 29.

26 G. 2. c. 31./ 4.

And the licence granted at a petty feflions in the cafe

of a licenfed houfe becoming unoccupied (as hath been faid)

fhall be made until the next general licenfing day. 29 G. 2.

C.12.f. 24.

VII. Offences in brewing of ale.

1. By the 1 W. fe/f 1. c. 24./ 17. No common brew-

er or retailer of beer or ale, (hall ufe in the brewing or

working thereof any melafles, coarfe fugar, honey, or com-
pofition or extract of fugar ; on pain of forfeiting the liquor,

and alfo 100Z. half to the king, and half to him that (hall

fue in fix months.

2. And by the 10 & 11 Wt c.H. / 34. If any com-
mon brewer or retailer of beer or ale, (hall ufe any melafles,

coarfe fugar, honey, or compofition or extract of fugar, in

the brewing, making, or working of any ale or beer ; or

if any common brewer (hall receive into his cuftody any

quantity of any the faic! materials exceeding ten pounds,

he (hall forfeit 100/. to be recovered and mitigated as by

the laws of excife ; and the fervant or other aflifting therein,

fhall forfeit 20/. in like manner, and in default of payment

fhall be imprifoned three months.

3. And by 9 Ann. c. 12. No common brewer, inn-

keeper, or victualler, (hall ufe any broom, wormwood, or

any other bitter ingredient (to ferve inftead of hops) in any

beer or ale for fale (except infufing the fame, after it is

brewed and tunned, to make broom or wormwood ale or

beer;) on pain of 20/. half to the king, and half to tha

profecutor, to be levied as by the laws of excife. / 24,

26.

4. And by ii.Ann.Jlat. I. c 2. No common brewer,

or retailer of beer or ale, (hall ufe any fugar, honey, foreign

grains, Guinea pepper, ellentia bine, coculus indiae, or any

unwholefome ingredients in the brewing of beer or ale, or

mix any of them therewith, on pain of 20/. to be reco-

vered and mitigated as by the laws of excife, half to the

king, and half to him that (hall fue. /. 32.

Fill Inn-
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VIII. Innkeepers obliged to receive guefts.

If one who keeps a common inn, refufe either to receive

a traveller as a gueft into his houfe, or to find him vic-

tuals or lodging, upon his tendring him a reafonable price

for the fame; he is not only liable to render damages for

the injury, in an action on the cafe at the fuit of the party-

grieved, but may alfo be indicted and fined at the fuit of

the king. I Havj. 225.

Aifo it is faid, that he may be compelled by the confta-

ble of the town, or by a juftice of the peace, to receive

and entertain fuch a perfon as his gueft; and that it is no

way material whether Vie have a ngn before his door or not,

if he make it his common bufinefs to entertain pafTengers.

But how the officer may compel him may be a queftion :

It feemeth that all the officer can do, is either to caufe fuch

a' ehoufe keeper to be fupprefTed, or elfe to prefent fuch of-

fence at theaffize- or fefiions, that fo fuch offender may
be thereupon indicled. Dalt. c. 7.

IX. Soldiers quartered in alehoufes.

By the yearly a&s againft mutiny and defertion, the con-

ftable, and in his default, a juftice of the peace, may quar-

ter foldiers in inns, livery {tables, alehoufes, and victualling

houfes ; as is fet forth more at large in title ^CiDtCrS.

X. Concerning ale vej/els, and the meafure of ale.

Juftices to ra*e I. The juftices in Eafter fefiions yearly (and mayors m
the price of corporations) fhail rate the price of all barrels, kilderkins,

firkins, and other vefiels to be fold for ale or beer to be ut-

tered therein : And if any cooper fhall not fell the fame ac-

cording to fuch rate, he mall forfeit 35. 4^. half to the

king, and half to him that (hall fue. 8 EI. c. 9.

Barrel, what. 2. Every barrel of beer, within the bills of mortality,

fhall be 36 gallons, and the barrel of ale 32 gallons; and

in ail other places, 34 gallons mall be reckoned for a barrel

of beer or ale. 12 C. 2. c. 24. f. 34. 1 W.Ji. 1. c. 24.

As-
Qnam and pints 3. By n^ 1 2 TV. c. 15. which is required to be given
to be marked.

]n charge at the fefiions to the grand jury, it is enacted,

that all innkeepers, alehoufekeepers, futlers, victuallers and

other retailers of ale or beer, and every perfon keeping any

publick houfe, and retailing and felling ale or beer, (hall

retail and fell the fame in and from their houfes, by a full

ale



saeljoufes. 3 1

ale quart or ale pint, according to the ftandard of the ex-

chequer, in a veiTel made of wood, earth, glafs, horn, lea-

ther, pewter, or of fome other good and wholefome metal,

made and fized to the ftandard, and figned, ftamped, or

marked to be of the content of the faid ale quart or ale pint,

according to the faid ftandard, either from the exchequer,

or from fome city, town corporate, borough, or market

town, where a ftandard ale quart or pint, made from the

faid ftandard, (hall be kept for that purpofe ; and fhall not

retale and utter any ale or beer, in any other veiTel not

figned and marked ; on pain of forfeiting not above 40 s.

nor under 105. for every offence, half to the poor, and half

to him that fhall profecute or fue for the fame, to be reco-

vered before one juftice, by the oath of one witnefs, and to

be levied by warrant of diftrefs, rendring the .overplus, de-

ducting thereout the reafonable charges, f. 1, 6. (K.) The
profecution to be within thirty days.

f. 6.

And moreover he fhall not detain any goods for the

reckoning, but fhall be left to his action at law. f. 1.

But it is not neceffary that beer or ale fold to be (pent out

of the houfe, be carried away in ftandard meafures ; but it

is fufficient if it be meafured out by the ftandard. f. 7.

4. And every mayor, or chief officer of every city, town who &all mar%

corporate, borough, or market town, (hall on requeftto*
Gm '

him made, caufe all ale quarts and ale pints, made of wood,

earth, glafs, horn, leather, pewter, or other good and

wholefome metal, which (hall be brought to him, to be

meafured and fized with the ftandard in his cuftody, and

fhall then caufe the fame, and every of them, to be plainly

and apparently figned, ftamped, and marked with W R
and a crown, for which they fhall not receive above one far-

thing for each meafure; on pain of 5/. to be recovered as

aforefaid, and he fhall alfo pay to the party grieved treble

damages, with cofts, by action at law. 11 & 12 IV. c.

15-/ 5-

Note, Moft of the books do fet forth that the fub-com-

miflioners or collectors of excife (hall procure ftandard quarts

and pints out of the exchequer, for every market town ,

but this was only required of them before June 24, 17CO,

and not fince. / 3.

»• 5. An indictment will lie for felling ale in pots unfcaled
;
lndiame*!t.

altho' the ftatute appoints another method of pioceeding;

becaufe meafures are by the common law, and the ftatutes '

only direct, the manner of afcertaining them. Black. 10.

But in fuch cafe, the indictment muft not be upon the

ftatute, but at the common law ; and the offence ought to

be
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be laid, not for felling in pots unfealed, but in pots want*
ing meafure.

XL Confpiring to enhance the price of ale.

If any brewers {hall confpire to fell their victuals but at

certain prices ; they (hall, on conviction in the feflions or

leet, by witnefs, confeffion, or otherwife, forfeit 10/. to

the king for the firft ofFence, and if not paid in fix days,

they fhall be imprifoned 20 days; for the fecond ofFence,

20/. in like manner or the pillory ; for the third offence,

40/. in like manner, or the pillory, lofs of an ear, and to

become infamous. 2 &f 3 Ed. 6. c. 15.

XII. Selling in ve£eh of plate*

By 7 & 8 TV. c. 1 9. intitled, An act to encourage the

bringing plate into the mint to be coined, and for the fur-

ther remedying the ill ftate of the coin of the kingdom ; it

is enacted, that from and after May 4, 1 696, no perfon

keeping any inn, tavern, alehoufe, or victualling houfe, or

felling wine, ale, beer, or any other liquors by retale, fhall

puhlickly ufe, or expofe to be ufed in his houfe, any wrought

or manufactured plate whatfoever, or any utenfil or veflcl

thereof (except fpoons) under the penalty of forfeiting the

fame, or the value thereof with cofts, to him who fhall fue.

I have recited the title of the act, that the whole may ap-

pear together ; becaufe, as the general practice fcemeth now
to be allowed to the contrary, perhaps it may be thought

that this claufe is obfolete, as having been intended only to

encourage the coinage at that time, when there was great

fcarcity of money : But how far this may be urged on an

action brought, I prefume not to fay.

XIII. Innkeeperfaffering tipting.

If any innkeeper, victualler, or alehoufekeeper, or tavern-

keeper, keeping an inn or victualling houfe, do fuffer any

perfon to continue drinking or tipling therein (except fuch

as fhall be invited by any traveller, and fhall accompany him

only during his necefTary abode there; and except labouring

and handicraftfmen in cities, towns corporate, and market

towns, upon the ufual working days, for one hour at dinner

time, to take their diet in an alehoufe ; and except labourers

and workmen, which for the following of their work by

the day or by the great, in any city, town corporate, mar-

ket
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ket town or village, (hall for the time of their faid continu-

ing in work there, fojourn, lodge or victual in any inn, ale-

houfe or other victualling houfe; and except for urgent

and necefTary occafions to be allowed by two juftices) ; he

fhall, on conviction thereof before the mayor, or a juftice

of the peace, on view, or confcflion, or oath of one wit-

nefs, forfeit 10;. to the poor, i J. c. 9. /. 2. 1 C. c. 4.

21 J. c. 7.

The fame to be levied bv the conftables or churchwardens

by way of diftrefs (L) ; and for default of fatisfaction in

fix days, the diftrefs to be appraifed and fold, rendring the

overplus ; and for want of fufficient diftrefs, the party of-

fending to be by fuch mayor or juftice committed (M) to

the common gaol, there to remain until the penalty be truly

paid, i J. c. 9-/3.
And if the conftables or churchwardens do neglect: their

duty in levying, or do not levy the penalties; or in default

of diftrefs, do neglect to certify the default, by the fpace of

20 days, to fuch mayor or juftice, every perfon fo offending

fhall forfeit 40 s. to the poor, to be levied by way of diftrefs

by warrant from fuch mayor or juftice ; the diftrefs to be de-

tained fix days ; in which time if payment be not made, the

goods to be appraifed and fold, returning the overplus; for

want of fufficient diftrefs, the conftable or churchwarden (o

offending, to be by fuch mayor or juftice committed to the

common gaol, there to remain until the penalty be truly

paid. 1 J. c. 9. f. 4.

And moreover fuch alehoufekeeper fhall be di fabled, for

the fpace of three years, to keep any fuch alehoufe; 2iy«
c.7.

And alfo, the faid offence may be inquired of and pre-

fented before juftices of aftize, juftices of the peace in their

feflions, mayors in corporations, and in the leet ; and there-

upon fuch due proceeding fhall be had for the con virion, as

in fuch like cafes upon any indictment or prefentment is

ufed. 47. e'.S-A 5.

And all conftables, churchwardens, aleconners and lide-

men, fhall in their feveral oaths incident to their offices, be

charged to prefent the faid offence. 4 'J.
c. 5. /. 7.

XIV. Perfons guilty of tilling.

I. If any perfon (unlefs thofe excepted under the fore- Peniltv of gg*

going head, by 1 y, c. 9.) fhall continue drinking or tipling, ling.

in any inn, victualling houfe, or alehoufe, or any tavern

keeping an inn or victualling houfe; he fhall, on conviction

thereof before the mayor or a juftice of the peace, on view,

Vol.. L D eonfeffioni
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confeflion, or oath of one witnefs, forfeit for every offence

3 s. \d. to be paid within one week next after the conviction,

to the churchwardens (N), who (hall be accountable for the

fame to the ufe of the poor : And if he fhall refufeor neglect

to pay the fame, it (hall be levied by diftrefs (O) : And if

he be not able to pay the forfeiture, then the mayor, juftice,

or court where the conviction fhall be, may punifh the of-

fender, by fetting him in the flocks (P) for every offence by
the fpace of four hours. 4 J. c 5. / 4. 1 J. f, 9.

11J.cn. 1 C. c. 4.

The faid offence may alio be inquired of and prefented,

before juftices of afiize, juftices of the peace in feflions,

mayors, and in the leet ; and proceeding fhall be had there-

upon for the conviction, as upon indictment or prefentment.

Aj.cs-f.5-
The offender to be prefented, indicted, or convicted in fix

months. 4. J. c. $.f. it.

And all conftables, churchwardens, aleconners, and fide-

men, fhall in their feveral oaths incident to their offices, be

charged to prefent the faid offence. 21
jf.,

c, 7. f. 5.
Alehoufekceper 2. And if any alehoufekeeper fhall be convicted of the
guuty of tiplmg.

fc^ ftence) foe ft^n moreover for the fpace of three years

be difabled to keep any fuch alehoufe. 7 J. c. 10. 21 J.
« 7-

XV. Concerning dnmkennefs.

Drunkennefs no I. Drunkennefs excufeth no crime ; but he who is guilty
excufe. f any cr ime whatever, thro' his voluntary drunkennefs,

fhall be punifhed for it as much as if he had been fober.

1 Haw. 2.

Spiritual cenfure. 2. If any offend their brethren by drunkennefs, the

churchwardens and fidemen fhall prefent the fame to the

ordinary, that they may be punifrhed by the feverity of the

laws, according to their deferts ; and fuch notorious offen-

ders fhall not be admitted to the holy communion, till they

be reformed. Can. 109.

And all conftables, churchwardens, aleconners, and fide-

men,-{hall be fworn to prefent the offence of drunkennefs.

47. cs.f.7-
Penalty for the 3. Every perfen who mall be drunk, and thereof fhall

fiift offence. ke convicted before one juftice, or mayor, on view, confef-

fion, or oath of one witnefs, fhall forleit for the firft offence

55. to be paid within one week after conviction, to the

churchwardens (C^), who fhall be accountable for the fame

to the ufe of the poor ; and if he fhall refuie or neglecl: to

pay the fame as aforefaid, it (hall be levied by diftrefs ;R) ;

and '
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and if the offender be not able to pay the faid Turn of 5 s.

he {hall be committed to the flocks (S), there to remain by

the fpace of fix hours. ^J.c.$.f,2. 2iJ.c.j.f.i,7,-
And if any conftable, or other inferior officer to whom

that fhall be given in charge by the precept of any mayor or

juftice, do neglect the due correction of the offender, or the

due levying of the penalties where diflrefs may be had ;

every perfon fo offending (hall forfeit io.r. to be levied by

diftrefs, by any other perfon having warrant from any

mayor, juftice or court, where any fuch conviction mall

be, to be paid to the churchwardens, who fhall account

for the fame, to the ufe of the poor where the offence mail

be committed. 4 J. c. 5. f. 3.

4. And if any perfon once convicted of drunkennefs, fhall Second offence,

after that be again convicted of the like offence, he fhall be

bounden with two fureties in a recognizance or obligation

of 10/. with condition to be from thenceforth of good be-

haviour. 4 J. c. 5. j. 6. 21 J. c.j.f. 3.

To be ofgood behaviour] Lord Hale, fpeaking of the ftatute

of 34 -E^. 3. c. 1. which gave juftices power to bind male-

factors to the good behaviour, generally, without any time

limited, fays, that it is not meant that the fame fhall be per-

petual, but in the nature of bail, viz. to appear at fuch a

day at their feflions, and in the mean time to be of good

behaviour. 2 H. H. 136.

5. The faid offence may alfo be inquired of and prefented Who may inquire

before juftices of affize, juftices of the peace in their feffions, hereof.

mayors, and in the leet ; and thereupon procefs fhall be had

for the conviction, as upon indictment or prefentment.

47- '•$•/ 5-

6. But the offender fhall be prefented, indicted or con- In what time,

victed in fix months. 4 J. c. 5./. 11.

7. It is alfo provided, that this act fhall not abridge the None to be twta

ecclcfiaftical jurifdi&ion. 4 J. r.f./S. punifhed for the

But when the offender hath been once punifhed, by any

the ways before mentioned, he fhall not be punifhed again

by any other way or means, f. 9.

8. Ifany alehoufekeeper fhall be convicted of beingdrunk; Akhoufl keeps*

he fhall, befides the penalties abovementioned, be utterly drunk,

difabled to keep any fuch alehoufc, for the fpace of three

years next enfuing the conviction. 7 J. c. 10. 1 C. c. 4.

9. Every perfon in his majefty's pay i.i the navy, being Navy.

guilty of drunkennefs, fhall incur fuch punifhment as a

court martial fhall think fit to impofe. 22 G. 2. c. 33.
Art. 2.

D 2 XVI. Dt-
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XVL Detaining goods for the reckoning.

General power of i. An innkeeper may detain the perfon of the gueft who
detaining.

ea{.^ 0f ^ horfe w j1 jcj1 eats ^ t jjj pavment. And this he

may do, without any agreement for that purpofe. For men
that get their livelihood by entertainment of others, cannot

annex fuch difobliging conditions, that they fhall retain the

party's property in cafe of nonpayment ; nor make fuch

difadvantageous and impudent a fuppofltion, that they (hall

not be paid. And therefore the law annexes fuch a condi-

tion, without the exprefs agreement of the parties. Bac.

Abr. Inns. D.
For it would be hard to oblige him to fue for every

Iittle'debt ; and a greater hardfhip, that he might not be able

to find him who was his gueft. id,

ftorfe to be de- 2. But an horfe committed to an innkeeper, may be de-
tained only for tained only for his own meat, and not for the meat of the

™"a
' gueft, or of any other horfe ; for the chattels in fuch cafe

are only in the cuftody of the law for the debt that arifes

from the thing itfelf, and not for any other debt due from
the fame party ; for the law is open for all fuch debts, and
doth not admit private perfons to take reprifals. Bac. Abr.

Inns. D. i Bulji. 207.
Reckoning to be 3. Alfo, if any innkeeper, alehoufekeeper, victualler,

1"^ fM
larS

'b
or * ut -er > *n &winZ any account or reckoning in writing,

feaied.
' or other wife, fhall refufe or dcnv to give in the particular

number of quarts or pints, or mail fell in meafures un-

marked ; it fhall not be lawful for him, for default of pay-

ment of fuch reckoning, to detain any goods or other

thing, belonging to the perfon or perfons from whom fuch

reckoning fhall be due, but he fhall be left to his action at

law for the fame, any cuftom or ufage to the contrary not-

withstanding. 1 1 <J 12 TV. c. 15. J. 2.

f5oo<3s fuftered to 4. In like manner, if the innkeeper gives credit to the
be taken away,

party for that time, and lets him go without payment

;

taken. tnen ne natn waived the benefit of the cuftom, and muft

rely on his o;her agreement. 8 Mod. 172.
c.oodsfeifed, not 5. An innkeeper that detains a horfe for his meat, piri-
to be uied. not u£ j,jm . becaiiCb he detains him as in the cuftody of

the Lw : and by confequence, the detention muft be in the

nature of a diftrefs, which cannot be ufed by the diftrainer.

Bac. Akr. Inns. D.
Whether they 6. But by the cuftom of Loudon and of Exeter, if a man
maybcfold. commit an horfe to an innkeeper, and he eat out his

price; the innkeeper may take him as his own, upon the

rcafbiiable appraifement of lour of his neighbours : which

was.



sneijoufes. 37
was, it feems, a cuftom arifing from the abundance of

traffick with ftrangers, that could not be known, to charge

them with the action. But the innkeeper hath no power
to. fell the horfe, by the general cuftom of the realm. Bac.

Abr. Inns. D.
So in the cafe of Jones and Pearle, E. g G. In trover

for three horfes, the defendant pleaded that he kept a pub-

lick inn at Glafenbury, and that the plaintiff was a car-

rier, and ufed to fet up his horfes there; and 36/. being

due to him for keeping the horfes, which was more than

they were worth, he detained and fold them, as well he
might : But on demurrer, judgment was given for the

plaintiff; an innkeeper having no power to fell horfes, ex-

cept by fpecial cuftom, as in the city of London. And be-

fides, when the horfes had been once out, the power of de-

taining them for what was due before, did not fubfift at their

coming in again. Str. 557.

XVII. Goods of a gueft Jiolen out of an inn.

1. Inns were allowed for the benefit of travellers, who innkeeper aa-

have certain privileges whilft they are in theirjourneys, and fwerable for

are in a more peculiar manner protected by the law : It is
goods ftolea '

for this reafon, that the innkeeper fhall anfwer for thofe

things which are ftolen within the inn, tho' not delivered

to him to keep, and tho' he was not acquainted that the

guefts brought the goods to the inn ; for it mail be intended

to be thro' his negligence, or occafioned by the fault of him
or his fervants. 8 Co. Caley's cafe.

So if he pu*s a horfe to palture, without the direc-

tion of his gueft, and the horfe is ftolen, he muftmake fa-

tisfaclion. (But otherwife, if with his direction.) id.

In like manner, if an innkeeper bids his gueft take the

key of his chamber and lock the door, and tells him that

he will not take the charge of the goods ; yet if they are

ftolen, he {hall be anfwerable : becaufe he is charged by law

for all things which come to his inn; and he cannot dif-

charge himfelf by fuch or the like words. Dalt. c. 56.

Black. 1 69.

2. Holt C. J. doubted whether a man is a gueft by fetting who ftall be

up his horfe at an inn, tho' he never went into the inn deemed a goeftia

himfelf; but the other three juftices held, that fuch perfon
l ls re F

'LC
'

is a gueft by leaving his horfe, as much as if he had ftaid

himfelf, becaufe the horfe muft be fed, by which the inn-

keeper has gain ; otherwife if he had left a trunk, or a dead

thing. 1 Salt. 388.

D 3 *>>
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So, if a man comes to an inn with a hamper, in which

he hath certain goods (to wit, hats, as the cafe was), and

departs leaving it with the hoft, and two days after comes

again, whereas in the time of his abfence this was flolen ;

he (hall not have any action againft the hoft, becaufe he

was not a gueft at the time of the ftealing, and the hoft

had no benefit by the keeping thereof, and therefore {hall

not be charged for the lofs thereof in his abfence. i Roll's

Abr. 2.

If an attorney hires a chamber in an inn for a whole

term, the hoft is not chargeable with any robbery in it,

becaufe the party is as it were a lefTee. Mo. 877.
If one comes to an inn, and makes a previous contract

for lodging for a fet time, and doth not eat or drink there ;

he is no gueft, but a lodger, and fo not under the inn-

keeper's protection : but if he eats and drinks, or pays for

his diet there, it is other wife. 12 Mod. 255.
Soldiers billetted are guefts. Clayt. 97.

XVIII. Guefts ftealing goods.

A gueft in a common inn, arifing in the night time, and

carrying goods out of his chamber into another room, and
from thence to theftable, intending to ride away with them,

is guilty of felony, altho' there was no trefpafs in the taking

of them (which yet is generally required in cafes of felony.)

Dak. c. 40.

Note, The univerfities are generally excepted out of thefe

acls concerning alehoufes.

A. Warrant for felling ale without licence 5 on
26 G. 2. c. 31.

Weftmorland. \
TVh

f
conftableof in the

I laid county.

HEREAS A. I. cf in the faid county, yeo-

?nan, hath this day made information upon oath,. before

me]. P- efquire, one of his majejlfsjuftices of the peace in and

for thefaid county, that A. O. of yeoman, [or, Whereas

A. I. of yeoman, hath this day made information, and

Jhewcd probable caufe before me that he fufpecleth that A. O.
C5V.] drth upon his own authority, not being thereunto law-

fully lice rfid, keep a common alehcufe at aforefaid, con-

trary to the laws in that cafe made and provided ; and that

A.W. of yeoman
3
and B.W. of yeoman, are

material witnrffes to be examined concerning the premiffes :

You are therefore hereby required forthwith to fummon thefaid
A. O. to optcar before me to tmfwer the premiffes , and to be

dealt

w
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dealt withal according to lazu, and you are likewife tofummon

thefaid A. W. and JJ. W. to appear before me at the fame
time, to tejlify their knowledge concerning the fame. And
with them do you appear at the fame time, to certify what yen

Jl)all have done in theprcmiffes. Herein failyou not. Given

under my hand andfeal the day of

B. Conviction for felling ale without licence •, on

the 26 G. 2. c. 31.

By the words of the fhtiite, the conviction {hall be in this

form, or to this effect.

Middlefex. A O. is convicled on his ozvn confefpon (or,

l\. 9 on the oath of ) of having fold ate,

beer, or other liquors, in the parijh of in this county, on

the day of without being licenjed thereto accord-

ing to law: 'this is the firfl, fecoud, or third conviclion.

Given under my hand andfeal this day of

And this conviction {hall he certified to the next feilions,

to be filed amongft the records.

C. Warrant to levy the forfeiture on conviction for

felling ale without licence -, on 26 G. 2. c. 31.

Weftmorland. s To the conftable of -

WHEREAS A.O. of yeoman, was this day

lawfully convicled before me J. P. efquire, one of his

majejlys juflices of the peace in and for the faid county, for

keeping of a common alehoufe in the parifl) of in the faid

county, not being thereunto lawjidly licenfed, according to the

Jtatutes in that cafe made and provided, by rcafon whereof he

hath forfeited the fum of 40 s. to be dijlrihiitei, as is herein

after mentioned: Thefe are therefore to require you, that yon

do levy thefaid forfeiture by d'flraining the goods and chattels

of him the faid A. O. And if in [four] days time from your

taking the faid dijlrefs. the faidforfeiture, together with rca-

fonalle charges of taking ami keeping thejaid dijlrefs, fba 11 net

be paid, that then you do fell the faid goods and chattels fo by

you dijlrained, and out of the ?noncy arifing ly the file thereof

pay one moiety of the faid forfeiture to A.I. of yeoman,

who informed me of the faid offence, and the other moiety to

the overfeers of the poor of the parijh aforefaid, to be by the?n

applied io the ufe of the poor of the faid parijh ; rendri>

D 4 aim
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him the /aid A. O. the overplus upon demand, the reafinable

charges of taking, keeping, and felling the faid diftrefs being

firji deducted. And if no fufficient diftrefs fhall be found

whereon to levy thefaidfurn of 40 s. that then you certify the

fame to me, together zvith the return of this precept. Hereof

fail not. Given under my hand andfeal the day of-

D. Commitment for want of diftrefs for felling ale

without licence; on 26 G. 2. c. 31,

5To the conftable of — in the A id

county, and to the keeper of the L ife

of correaion [ar, common gaol ] at

' in the faid county.

WHEREAS A O. of yeoman, was on the

day of duly convitled before me - ma of his

majejlfs juftices of the peace in and for the faid county, of
having upon his own authority, and not being thereunto law-

fully lieenfed, taken upon him to keep a common alehoufe or tip-

ling houfe at— aforefaid in the county aforefaid, and

there ufed commonly felling of ale, againjl the form^of thejia-

tides in fuch cafe made and provided, whereby the faid A. O.
hath for his faid offence forfeited the fum of 40 s. And
whereas on the day of I did ijfuc my warrant to the

conjlable of to levy thefaid penalty by diftrefs andfale
cf the goods and chattels of him the faid A. O. and to dijlribute

the fame according as is diretled by the Jiatute in that behalf

made ; and whereas it duly appears to me, as well on the oath

of the faid conjlable of as otherwife, that he the faid

conjlable of hath ufed his beft endeavours to levy the faid

fum on the goods and chattels of the faid A. O. as aforefaid,

but that no fufficient diftrefs can be found wherecn to levy the

fame -, Thefe are therefore to command ycu the conjlable cf
• aforefaid to apprehend him the faid A. O. and hint to

convey to the faid houfe of corretlion at—: aforefaid, and

deliver him to the faid kieper thereof, together with this pre-

cept. And I do hereby command you the faid keeper of thefaid

houfe of corretlion to receive intoyour cujlody in t liefaid houfe of
corretlion him the faid A. O. and him there fafely to keep,

zuithout bail or mair.prize, for thefpace of one month. Herein

fail you not. Qiven under my hand and feal the • day

•cf-

The like will do for the fecond and third offence, mutatis

mutandis ; and recite, " And whereas the faid A. O. hath

%*. been once, at another time, convicted before me of the

<\ like.



* e like offence, and hath now offended the fecond time.
5'

Or, " And whereas the faid A. O. hath been twice here-

<* tofore lawfully convicted of the like offence, and hath

" now offended the third time, csV."

E. F. Precept to the high conftable to ifTue war-

rants to the petty conftables, to fummon
alehoufekeepers to be licenfed •, on 5 &? 6
Ed. 6. c. 25. 2 G. 2. c. 28. and 26 G. 2.

c.31.

f To fohn Bownefs, gentleman, high con-

Weflmorland.
"J

ftable of the Eaff IVard within the faid

t county.

IN purfuance of the Jlatutes in that cafe made, thefe are to

require you, on fight hereof to ijfue out your warrants to

all petty conffable s belonging tc the feveraI conffablewicks within

yourfaid ward, in the form, or to the effeil hereafterfollowing.

Given under our hands andfeals the day of .

J- P.

K.P.

The form of the warrant as above directed

:

Weftmorland, J T , n . , r

Eaft Ward. I
To the conftables of

BY virtue of a warrant from his majeffys jujlices of the

peace acting within the faid ward to me diretlcd, you

ore hereby required to give notice to all licenfed innkeepers and
alehoufekeepers zuithin your conffablewick, and alfo to all perfans

tinlicenfed (fo far as the fame Jhall co?ne to your knowledge) who
do intend to offer themfelves to he licenfed at the next general

meeting of the faid jujlices for that purpofe, that they do per-

fonally appear before the faidjujlices at on the day of
September next, at the hour of

:

in the forenoon of the

fame day, to take or renew their licencesfor the year enfuing ;

and alfo to give them notice, that every perfon then and there

to be licenfed, mujl perfonally enter into a recognizance in the

fum of 10 1. together with two furcties in 5I. each, or onefurety

in 1 1. that they will not ufe orfuffer any unlawfulgames, and
that they will keep good order and rule within their refpeclive

houfes and other places ; and if any ftball be hindred byficknef,
or other reafonable caufe to be allowed by thefaid jujlices, that

he muff procure two fureties then and there
f<?

be bound in like

yianner in 1 1. each,

And
"
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And unto fucb perfons as have not been licenfiedfor the year

preceding^ you arefurther to give notice, that no licence will be

granted to any of them, unlefs he/hall alfio, at thefame time and

place, produce a certificate under the hands of the minifter and

the major part of the churchwardens and overfieers, or elfe of

three or four reputable andfiubjlantial houfcholders of the place

where he inhabit eth, fitting forth that he is of goodfame, and

offiber life and converfiation.

And you are to make a return to thefiaidjujlices, at thefame

time and place, in writing under your hand, containing the

names of allfinch perfons asyoufijall have fiutnmonedfib to appear

before them as is afiorefiaid, together with their dwelling places^

and the figns by which their houfies are known.

Hereoffail not. Given under my hand at Raifbeck in the

faid county the day of in the year of our lord

John Bownefs, high conjlable.

G. Licence to keep an alehoufe ; on the 5 C5
5

6 Ed. 6.

c. 25. 2 G. 2. c. 28. and 26 G. 2. c. 31.

Weftmorland, A T a general meeting of his ?najcjlfsjuftices

Eaft Ward. jlJl of the peace for the fiaid county, acling

within the divifion of the Eaft Ward afiorefiaid in the county

eiforefaid, hclden at

—

in andfor the fiaid div'Jion,forli-

cenfiing perfons to keep common inns and alehoujes the •

day of September in the year of the feign cfi our fovereign

lord George the fiecond, of Great Britain, France, andlre-

land, king, defender of the faith, and fio forth, and in the

year of our lord .

We his majejlfs jujlices of the peace for the fiaid county,

zvhofie hands and fiea Is are hereunto fit (zvhereof one is of the

quorum) affembled at the fiaid general meeting, do allow and

licenfe A. B. yeoman, at thefign of in within the

divifion and county afiorefiaid, to keep a common alehoufe, or vic-

tualling houfie, and to utter and fell viduals, beer, ale, cyder,

and other excifieable liquors, to be drank in thefame houfie wherein

he now dwelleth, and not elfizvhcre, for one whole year from
the 2gth day of this prefent month of September, and no longer :

So as the true afjize in bread, beer, 'ale, and other liquors,

hereby allowed to be fold, be duly kept ; and no unlawfulgame

or games, drunkennefis, or any other difiorder be fiuffered in his

houfe, yard, garden, or backjide ', but that good order and rule be

maintained and kept therein, according to the laws of this realm

in that behalf made. Given under our hands andfieals, the day

and year firjl above written.

If
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< If he hath not been licenfed the year before, then thcfe

words muft be inferted, (A certificate under the hands of
having been firji produced unto us, fittingforth that the

fold is of goodfame, and offiber life and converfaiion.)

H. Recognizance of an alehoufekeeper; on 5^6
Ed. 6. c. 25. and 26 G. 2. c. 31.

Weftmorland. TJ E it reme?nbred, that on the day

JD of in the year of the

reign of A. P. of in the county aforefaid, inn-

keeper, and A. S. of yeoman, and B. S. of
yeoman, perfonally came before us efquires, jujlices of
the peacefor thefaid county, and acknowledged themfelves to

owe to ourfaidfivereign lord the king, that is tofay, the faid

A. P. thefium of iol. and thefaid A. S. and B. S. the fum
of 5 1. each, of good and lawful money of Great Britain, to

he made and levied of their goods and chattels, lands, and te-

nements refpecliveiy, to the ufe of our faid fivereign lord the

king, his heirs and fucceffors, if the faid A. P. Jhall make
default in the condition underwritten.

THE condition of this recognizance is fuch, that whereas the

above- bounden A. P. is licenfed to keep a common inn and ale-

houfi for one year from the 2qth day of this prefent month cf
September, in the houfi where he now dwelleth at - •

aforefaid ; if he the faid A. P. Jhall keep and maintain good

order and rule, andJhcdlfuffcr no difirdcrs nor unlawfulgames

to be ufed in his faid houfe, nor in any outhouje, yard, garden^

or backfide, thereunto belongings during the faid term
y then

this recognizance Jha11 be void.

Taken and acknowledged the day and

year abovewritten, before us

K.P.

I. Conviction for felling after difability \ on the

26 G. 2. c. 31.

By the words of the ftatute the faid conviction fhall be

in this form, or to this efFecl

:

Middlefex. A O. is convicled on his own confeffion (or, on

-ZjL • the oath of ) of having fold aley
beer, or other liquors, in the parif? of in this county^

en the • day of after being difabUd to fill the

4 fame.
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fame. Tins is the firft, fecond, or third conviclion. Given

under my hand andfeal this day of- .

Which faid convi&ion {hall be certified to the. next fef-

fions, to be filed amongfr. the records.

K. Warrant to levy the penalty for felling ale in a

veiTel not marked > on 1 1 6? 12 W. c. 15.

Weflmorland. s To the con liable of

wHE REAS A. O. of- in the parijh of-

and county of aforefaid, alehoufekeeper, hath

this day been duly convicled before me one of his ma-
jejlfs jujlices of the peace in and for the faid county, by the

oath of A. W. a credible witnefs, of retailing, uttering, and
Jelling beer, on the day of -in his houfe at—;

aforefaid, in a veffel made of earth, which veffel was notfign-

ed, flamped, or marked to be of the content cf the full ale

quart, or ale pint, according to the Jlandard thereof remain-

ing in cuftody of the chamberlains of his maje/ly's exchequer,

nor in proportion thereunto ; whereby thefaid A. O. hath for-
feited afum not exceeding 40 s. nor lefs than 10 s. one half
part thereof to the ufe of the poor of the parijh of .

aforefaid
y
and the other half part to A.I. who profecutes for

thefame : Now 1 do hereby adjudge the faid A. O. to have

forfeited 20 s.for hisfaid offence ; and Ido do hereby impower
and require you, to levy the faid fum of 20 s. upon the goods

and chattels of thefaid A. O. by difirefs andfale thereof, ren-

dring to the faid A. O. the overplus, if any be, deducting

thereout reafonable charges ; and that you pay one half part of
the faid forfeiture to the overfeers of the poor of the faid pa-

riJJ?, for the ufe of the poor there, and the other half part to

A. I. who profecutesfor the fame as aforefaid. Given under
my hand andfeal, the day of .

L. Warrant to levy the penalty for fuffering tipling;

on 1 J. c. 9.

Weflmorland. {
To the confkbIe of ~ and t0 the

w
churchwardens of the parifh of- .

HEREAS it hath been duly proved before me
this prefent day, That A. O. of in the parijh

*f in thefaid county, alehoufekeeper, did upon the >

day of permit andfuffcr A. D. of Jhoemaker,
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and B. D. of' labourer, to remain and continue drinking

and tipling in the alehoufe of the faxd A. O. in the parijh

aforefaid, they having no urgent occafion, nor other lawful na-

fonfotodo; Thefe are therefore to require you theJaid con-

Jlables and churchwardens, or feme or one of you, to levy by

dijhefs of the goods and chattels of thefaid A. O. thefum of

I os. for the faid offence, for the ufe of the poor of the fail

purify, and to detain the faid goods for the fpace offix days

next after fuch diftrefs taken , if the faid forfeiture of 10 s,

JJ)all not befatisfied and paid to you within that time ; and that

after the faidfix days, if the fame fhail not be fo paid as afore-

faid, together with the reafonable charges of taking and keep-

ing the faid diftrefs, that you do appraife and fell the fame to

fatisfy thefaidforfeiture, rendring the furplufage to the owner

upon demand, reafonable charges of taking, keeping andfelling

the faid diftrefs being firft deducled. And if there Jhall not

be fufficient diftrefs, whereby to levy thefaidfum of 10 s. that

you do certify the fame to me, together with the return of this

warrant. Given under my hand andfeal, the day

of .

M. Commitment for furTering tipling in default of

diftrefs •, on 1 J. c. 9.

f To the conftable of and to the keeper

Weftmorland. < of the common gaol at in the faid

t county.

WHEREAS on the day of it was duly

proved before me that A. O. of in the

parijh of in the faid county, alehoufekeeper, did upon

the day of laft pajl, fuffer A. D. of Jhoe-

maker, and B. D. of labourer, to remain and continue

drinking and tipling in the alehoufe of the faid A. O. at

aforefaid, contrary to thejlatute in that cafe made ; and where-

as on the faid day of / did by my ivarrant

lawfully executed, require the conjlables and churchwardens of

the faid parijh of or fotne of them, to levy the fum of I os.

tf lawful money,upon the goods and chattels of thefaid A. O.
being forfeited by him, to the ufe of the poor of the faid parif),

for the faid offence : And whereas it duly appears to me, as well

en the tefiimony of A. C. confiable of aforefaid, as ohher-

wife, that he the Jaid A. C. hath ufed his beft endeavours to

levy the fame as aforefaid, but that the faid A. O. hath not

fufficient goods and chattels, upon whicbdijh cfs may be taken

to fatisfy thefaidforfeiture : Thefe are therefore in his majeftys

name, to commandyou thefaid conftable of afonfaidy

u
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to take the faid A. O. and to convey him fafely to the gad
aforefaid, and to deliver him there to the keeper thereof, toge-

ther with this warrant : And I do alfo hereby cormnand you

thefaid keeper, fafely to keep and detain the aforefaid A. O.
in your cujlody in the faid gaol, until the faid fum of ios.

Jhall be duly paid for the ufe and purpofe aforefaid. Given

under my hand andjeal, the day of .

N. Warrant to receive the penalty for tipling;

on 4 J. c. 5. 1 J. f. 9. 21 J. c. 7. 1 C.

c. 4.

Weftmorland.
-J
To the churchwardens of the parifh of—

wH EREAS if hath been duly proved before me-

that A. O. of labourer, did on the day

$f-
remain and continue drinking and tipling in a com-

mon alehoufe, known by thefign of at in thefaid
parijh in the county aforefaid, contrary to thejlatutes in fuch

cafe made and provided, by reafon whereof he hath forfeited

the fan of 3 s. 4d. to the ufe of the poor of thefaid parijh :

Tbefe are therefore to require youforthwith to demand of the

faid A. O. the faid fum of 3 s. 4d. And if he Jhall re-

fufe or wglecl to pay the fame as aforefaid, by the fpace of

one week next after the date hereof, that you certify thefame

to me, together with the return of this precept. Given under

my hand andfeal, at in the faid county, the

day of .

O. Warrant to levy the penalty for tipling, on

non-piyment; on 4. J. c. 5. 1J.C.9. 21 J.
c. 7. and 1 C. c. 4.

xxr n . . C To the conftable of in the faid
vVeitmorlana. <

L county.

w HEREAS it hath keen duly proved before me*

that A. O. of yeoman, did on the day of

remain and continue drinking and tipling in a common

alehoufe, blown by thefign of at— in the parijh

f in the faid county* contrary to thejlatutes in fuch

cafe made and provided, by reafon whereof he hath forfeited the

fum of 3 s. 4 d. to the ufe of the poor of the faid parifi : And
whereas on the 'day of- / did by my warrant re-

quire the churchwardens of the faid parijh to demand of the

faid A. O. the faidfum of 3 s. 4d. to the ufe of the poor as

aforejaid : And whereas it appears to mey
as well on the oath

V
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'

ef C. W. churchwarden of the parijh aforefaid, as otherwife,

that he the /aid C. W. did on the day of- duly

demand of thefaid A. O. the faidJinn for the ufe as afore-

faid, but that he the faid A. O. hath neglecled to pay the

fame as aforefaid, and that it is not as yet paid : Thefe arc

therefore to requireyouforthwith to dijhain the goods and chat-

tels of him the faid A. O. and if within the fpace of [five]

days next after fuch diftrefs taken, the faid fum fall not he

paid, together with the reafonable charges of taking and keep-

ing the fame, that then you do fell the faid goods and chattels

fo by you dijlrained, and out of the ?noney ariftng by Juch faley

that you do pay thefaidfu?n of to the churchwardens afore-

faid, for the ufe aforefaid; returning to him the faid A. O.
the overplus upon demand^ the reafonable charges of taking,

keeping, andfelling the faid dijlrefs, beingfirft deducted. And
you are to certify to me, with the return of this precept, what

you Jhall have done in the premijfes. Given under my hand and

feal, the day of .

P. Commitment to the (locks for tipling, on ina-

bility to pay the penalty •, on 4 J. c. 5.

Weftmorland. X To the conftable of

HEREAS it hath been duly proved before me

VV that A. O. of yeoman, did on the day.

of remain and continue drinking and tipling in a com-

mon alehoufe, knoivn by the fign of in in the pa-

rijh of in the county aforefaid, contrary to theJlaiutes

in fuch cafe made and provided, by reafon whereof he hath

forfeited thefum of 3 s. 40". to the ufe of the poor of thefaid

parifj ',
And ivhereas it duly appears to me, that the faid

A. O. is not able to pay the faid forfeiture ; Thefe are there-

fore to require you to ft the faid A. O. in the flocks, there

to remain by the fpace offour hours. Andfor your fo doing,

this Jhall be yourfujfficient warrant. Given under ?r.y hand and

feal, this day of .

Q^ Warrant to receive the penalty, on the firft

conviction of drunkenneis *, on 4 J. c. 21.

and 2 1 J. c. 7.

W ft 1 (\ \ ^° ^ie churchwardens of the parifh of—
( in the faid county.

Orafmuch as it hath been fully proved this day, before me

one of his maiejly sjvjliccs of the peace in andfor

thefaid county, upon the oath of A. I. of yccman, that

A. O.

F
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A. Q. of in the county aforefaid, on the day of
— a t . aforefaid, in the parijh of in the

faid countyr

, was drunk, contrary to the Jiatute in fuch cafe

made ; and the faid A, O. is thereof convicled before me, by

zvhich he hath forfeited the fum of 5 s. to be difpofed of as

is herein after mentioned: Thefe are therefore, in his majejifs

name, to command you the faid churchwardens to demand and

receive of andfrom thefaid A. O. the faidfum of 5 s. to be

by you accounted for, to the ufe of the poor of the faidpari/h ,

and if he (hall refufe or neglecl to pay the fame by the fpace

of one week from and after the date hereof, that you make a

return to me offuch his refufal or neglecl, and of this war-

rant. Given under my hand andfeal, at in the faid

county, the day of .

R. Warrant to levy the penalty of drunkennefs, on

non-payment •, by 4 J, c. 5. 21 J. c. 7.

W ft 1 rf $

r
^° t^le con^a^e °f ^n ^e ted

'
t county;

wHEREAS A. O. of in the parijh of-

in the county aforefaid, labourer, was on the •

day of convicled before me one of his majejifs

jujiices of the peace for the faid county, for that he the faid

A. O. was on the day of drunk, at afore-

faid, in the parijh and county aforefaid, by which he hath for-

feited the fum of 5 s. And zvhereas I thefaid —did

ijfue my warrant on the —day of to the church-

wardens of the parijh of aforefaid, to demand and re-

ceive thefaidfum of 5 s. of andfrom the faid A. O. And
zvhereas it duly appears to me, as well on the oath of C. W.
churchwarden of the parif} of- aforefaid, as otherwife,

that they the faid churchivardens did on the day of
duly demand the faidfum of 5 s. of and from thefaid A. O.
but that he the faid A. O. hath neglecled to pay thefame as

aforefaid, and that it is not as yet paid: Theje are therefore to

command youforthivith to levy the faid fum by dijlrainhig the

goods and chattels of him thefaid A. O. And if within the

fpace of [fix] days next after fuch dijlref by you taken, the

faidfum, together with reafonable chargesfor taking and keep-

ing thefaid dijlrefs, Jljall not be paid, that then you do Jell the

Jaid goods Jo byyou dijlraincd as aforefaid, and out of the money

arifing by fuch file, that you do pay the faidfum of 5 s. to the

churchwardens of thefaidparijh, for the ufe of the poor of the

faid parifiy rendring to him the faid A, O. the overplus upon

2 demand

y
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demand, the neceffary charges of taking, keeping, and felling

thefaid dijirefs, being fir/} deducted. And if the Jaid A. O.
bt not able to pay the /'aidfum of 5 s. andfuffichnt dijirefs can-

not befound whereof to levy thi faidfum, that you certify the

fame to me, together -with the return of this warrant. Given
under my band andfeal this day of .

S. Commitment to the docks for drunkennefs, on
inability to pay the penalty; on 4 J. c. 5.

Weftmorland. \
To the conftabIe of~ & the faid

C county.

WHEREAS A. O. of——in the faid county, labou-

rer, was on the day. of convicted before

me -one of his majejly's jujlices of the peace for thefaid

tounty, for that he the faid A. O. zvas on the day of
« drunk at aforefaid9 in the parijh of —
in the /aid county, whereby he hath forfeited the fum of 5 s.

And whereas it duly appears to me, that the faid A. O. is not

able to pay the faidfum of 5 s. Thefe are therefore to require

you in his majejly's name, to fet him the faid A. O. in the

Jlocks, there to remainfor thefpace offix hours. Given under

my hand andfeal the —^-day of— ^-.

Alias Capias. See Jp?0CCf£*

Almanacks. See ®ttUllp0*

Sliimtittesu

]. T)Y the feveral acts of 4 W. c. 3. 5 tV. c. 5. 5 TV. Certificate th:

-D c. 20. and 2 £5* 3 An. r. 3. Annuitants on demand- n0™ ce, » 1,te -

ing their (hare of annuities, in the cafe of furvivorfhip on
the faid refpective acts, (hall (unlefs the nominee appear ia

perfon) produce a certificate of the life of fuch nominee, to

be figned (gratis) by the minified and churchwardens where
the nominee lives, on the day when the payment (hall be-

come due : Or otherwife the annuitant may make oath of

the truth of fuch nominee's life, on the day when the. pay-

ment (hall become due, before a juftice of the peace where

fuch perfon making oath (hall refide; and the juftice fhall

make a certificate thereof; for which oath and certificate.

no fee (hall be taken. And perfons fwearing falfly fhall be

Vol. I. E guiltj
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Counterfeiting

orders.

Aflignment of

annuities.

$mmttfe&
guilty of perjury, and forging fuch certificate fhall be guilty

of forgery : And the like is enacted by the 30 G. 2. c, 19.

with regard to the annuities payable upon that act; which
annuities will determine upon the death of the nominee.

2. By the feveral ac"ls of 9 G. c. 12. 4 G. 2. c. 9.

9 G. 2. c, 34. and 30 G. 2. c. 19. If any perfon fhall coun-

terfeit any order to receive annuities ; or power to transfer

the fame ; or the name of the proprietor ; or fhall perfonate

fuch proprietor; he mall be guilty of felony without benefit

of clergy. The annuities upon which laft ac"l (as hath

been faid) will expire upon the death of the nominee.

3. By the feveral acls of 4 An. c. 6. 5 An. c. 19. 5 An,

c. 22. and 6 An. t. 5. A juftice may take affidavits of the

due execution of the alignment or devife of annuities,. upon
the faid feveral acts refpe&ively.

Apothecary. See #&pficfatt&

Appeal, what,

In what cafe 3 an

appeal rruy be

brought.

Within what
time an appeal

may be brought.

Appeal brought

before the fherilt"

and coroner.

Appeal brought

before ju.lices cf
tke peace,

Appeals*

I. T^HIS word has two fignifications in law; the one

X is, removing a caufe from an inferior court or

judge, toafuperior; as from one or more juftices, to the

quarter feflions.

The other kind of appeal (which is the fubjeel of this ti-

tle) is a profecution againfta fuppofed offender, by the par-

ty's own private action ; profecuting alfo for the crown, in

refpect of the offence againft the publick. 2 Haw. 155.

2. An appeal is brought in three cafes ; I. By a man for

a wrong to his anceftor. 2. By a wife for the death of her

hufband. 3. For wrong done to the appellants themfelves,

as in the cafe of robbery, rape, or maihem ; but this laft

is difufed, on account of the nicety of the pleadings, and

the charge of the profecution; and the method of indict-

ment is now generally taken. JVood b. 4. c. 5.

3. A peifon acquitted on an indictment of murder, (hall

not be fet at liberty, but fhall be recommitted, or bailed,

till the year and day be pail: ; within which time an appeal

may be brought. 3 H. j. c. 1.

4. It is certain, that an appeal may be commenced before

the fheriff and coroner, and removed from them into the

king's bench by certiorari. 2 Haw. 156.

5. And it feems to be holden in Fhzhcrberfs abridg-

ment, that juftices of the peace have power to receive ap-

peals*
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peals ; but there is much greater authority for the contrary

opinion. 1 Haw. 156.

6. If the perfon appealed thai 1 be acquitted, the appellor Perfon atqtiitt&i

fhall be imprifoned for a year, and reftore damages to the
on aPPeal «

party, and begrievoufly fined to the king. l$Ed. t.ft. I.

c. 12. That is, if the appeal (hall appear to the court to

have been malicious. • 2 Haiv, 198.

7. Forafmuch as an appeal is the fuit of the party, as Pardon*

well as of the king, hence it is that the king cannot pardon

an offender found guilty upon an appeal, as he may when
found guilty upon an indictment; for in fuch cafe he can

only pardon for himfelf, but not for the party. 2 Haw,
155.

3ip£ies anu $car&

WHEREAS apples and pears are frequently fold by

meafure, commonly called Water-meafure, the con-

tents whereof are very uncertain ; therefore for the future,

the faid meafure mail be round, and in diameter eighteen

inches and an half within the hoop, and eight inches deep ;

and fo in proportion : And every meafure, commonly cal-

led water-meafure, by which apples and pears are fold, (hall

be heaped as ufually : And whofoever (hall fell or buy any

apples Or pears by any other meafure, (hall forfeit 10^
half to the informer, and half to the poor, On ccnvi&iort

on the oath of one witnefs, before one juftice (or mayor), td

be levied by the petty conftable by warrant of the laid juf-

tice, by diftrefs and fale. 1 An. J}. I. c. 15./ I.

But this (hall not extend to any meafures fealed and 2.U

lowed by the fruiterers company in London, f. 2.

Goncerning the robbing of orchards, fee title #2ftcC9i

Apprehending Offenders. See 3rtCf?*

is i appjeimW
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#pp?entt'ce&

Concerning the fettlement of apprentices, fee

title PoOJ*

7". Who may take apprentices.

II. Who are compellable to be bound apprentices.

III. Binding.

IV. Binding of poor apprentices.

V. Money given to bind out poor apprentices.

VI. Binding poor apprentices to the fea-fervice.

VII. Differences between the mafter and apprentice,

VIII Apprentice ftealing his mafter
}

s goods.

IX. Inticing away an apprentice.

X. Ajfigning apprentices.

XI Mafter dying.

XII. Apprentices fetting up their trades.

I. Who may take apprentices.

I. T]>VERY perfon being an houfholder, and havingIn hufbandry.

and ufing half a plough-land in tillage, may take

any apprentice above the age of ten years, and under

eighteen, to ferve in hufbandry till twenty-one at the leaft,

or till twenty- four as the parties can agree. 5 El. c. 4*

Tn trades in 2. Every perfon being an houfholder, and twenty-four

towm corporate, years old at the leaft, dwelling in any city or town corporate,

and exercifing any art, miftery, or manual occupation

there, may retain the fon of any freemen, not occupying

hufbandry, nor being a labourer, and inhabiting in the

fame, or in any other city or town corporate, to ferve and

be bound as an apprentice, after the cuftom and order of

the city o( London^ for (even years at the leaft, fo as fuch

apprenticefhip do not expire before the apprentice (hall be

twenty-four years of age. 5 EL c. 4. c. 26.

But no perfon dwelling in any city or town corporate,

being a merchant, mercer, draper, golufmith, ironmonger,

imbroiderer, or clothier, mail take any apprentice except

he be his fon, or elfe that the father and mother of fuch ap-

prentice (hall have an eftate of inheritance or freehold of

40 s. a year, to be certified under the hands and feals of

three
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three juftices where the lands lie, to the mayor of that

city or town corporate, and to be inrolled among the records

there. /. 27.

And the reafon of this feems to be, for that fuch as are

to be bound apprentices in towns corporate, if their parents

be of a competent livelihood, then their mafters mall be

not only better fecured, but fuch apprentices alfo in like-

lihood, (hall have the better means to fet up their trades

after their time expired. And concerning fuch whofe pa-

rents have not 4*. a year, they are fitter to be bound ap-

prentices to hufbandry, and the like, in the country.

Dak. c. 58.

But by reafon of the great alteration in the value of mo-
ney fmce that time, this provifion is become of little ufe;

for an eftate of 40 s. a year then, was equal to more than

1 /. a year now.

But the citizens of London and Norwich may take and
have apprentices, as before this a£t. f. 40.

3. Every perfon being an houmolder, and twenty-four in trades in mai

years, old at the leaft, and not occupying hufbandrv, nor ket towns not

being a labourer, dwelling in any market town not corpo- corPorat^

rate, and exercifmg any art, miftery, or manual occupation,

may have to apprentice the child or children of any other ar-

tificer, not occupying hufbandry, nor being a labourer, in-

habiting in the fame or any other fuch market town in the

fame (hire. 5 EL c. 4. / 28.

But no perfon' dwelling in any fuch market town, being

a merchant, mercer, draper, goldfmith, ironmonger, im-

broiderer, or clothier, (hall take any apprentice except he

be his fon, or elfe that his father and mother mall have an
eftate of inheritance or freehold of 3 /. a year, to be certi-

fied under the hands and feals of three juftices of the fhire

where the lands lie, to the head officer of fuch market town
where fuch apprentice (hall be taken, there to be inrolle4

of record. /. 29.

4. Any perfon ufing the art of a fmith, wheelwright, in any place*

ploughwright, millwright, carpenter, rough mafon, plai-

{lerer, fawyer, lime-burner, brickmaker, bricklayer, tyler,

flater, helier, tyle-maker, linen-weaver, turner, cooper,

miller, earthen potter, woollen weaver weaving houfhold

cloth only, fuller otherwife called tucker or walker, burner

of oare and woad allies, thatcher or (hingler, wherefoever

he (hall dwell, may take the fon of any perfon as apprentice,

albeit his parents have no land. 5 EL c. 4. /. 30.

5. Every owner of a {hip or veflel, and every houmolder teamen*

exercifmg the trade of the feas by fiftiing or otherwife, and

every gurmer commonly called a canon.ee.r^ and every fhip-

E 3 Vflgft



54 atppjent&es.
wright may take aprentices for ten years or under; and

every apprentice fo taken, being above feven years of age,

(hall be by the fame covenants bound, ordered and ufed to

all intents, according to the cuflom of London, fo that the

covenant or bond of apprenticefhip be made by writing in-

dented, and inrolled in the town where the apprentice (hall

be inhabiting, if it be a town corporate ; if not, then in the

next town corporate : For which Enrollment mail be paid

not above 12 d. 5 EL c. 5. f.
12.

Kumber re- 6. Every perfon that mall have three apprentices in any

the crafts of a clothmaker, fuller, fheermap, weaver, tay-

lor, or fhoemaker, {hall keep one journeyman ; and for

every other apprentice above three, one other journeyman,

on pain of 10/. half to the king, and half to him that

{hall fue in the feffions or other court of record ; or if it is

in a town corporate, then to be applied as by the charter.

SELc. 4-/33-
No hatmaker {hall have above two apprentices at one

time, nor thofe for any lefs term than feven years, on pain

of 5 /. a month, half to the king, and half to him that mail

fue in any court of record: But this not to extend to his

own fon, in, his own houfe, foashe be bound by indenture

for feven years, and his term not to expire before he be

twenty-two years of age. 1 J. c. i"> f. 3, 5.

Weavers of fluffs in Norfolk and Norwich, that {hall em-
ploy two apprentices, (hall alfo employ two journeymen;

and no mafler {hall have above two apprentices, or any

week hoy, to weave in the faid trade ; on pain of 5 /. a

month to the king. 13^14^.2.^.5. /. 18.

II. Who are compellable to be bound appellees,

WhpfViibe ** If any perfon (hall be required by any houfholder,
k°aj?f u.fing half a ploughland at leaft in tillage, to be an apprentice,

and to ferve in hufbandry, or in any other art, m.ifrery, or

fcience before exprefled, and fhall refufe fo to do, then on

complaint of fuch houfekeeper to onejuftice (or head officer)

he mall fend for the perfon refufing; and if he fhall think

the faid perfon meet to ferve, and fuch perfon refufe to be.

bpund, he may commit him to ward, there to remain until

he be contented, and will be bound. 5 EL c. 4. f. 35.

M what age.
2 * ^ut no P? r f°n fa^W be bound to enter into any ap-

prcnticeftiip, other than fuch as be under the age of twenty-

oqe years. 5 El. c 4. / 36.

ILL Binding*
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///. Binding.

1. One cannot be bound an apprentice without deed. Binding to be by

I Salt. 68.
dccd '

2. And by the 5 El. c. 4. it mud: be by deed indented. A^ indented.

/. 25.

M. 1 G. 2. Smith and Birch. An action was brought

againft the defendant, for enticing away and detaining the

plaintiff's apprentice, who had agreed by writing to ferve

the plaintiff for feven years. Upon evidence it appeared,

that the ftyleof the writing began This indenture, &c. but in

fact the parchment was not indented, but was a deed poll.

On exception taken to the deed, it was infifted that the

young man was not an apprentice, becaufe he was not bound
by indenture. An infant can be bound no other way than

as the ftatute of 5 El. directs, which is by indenture, and
nothing can make this good. The deed cannot now be in-

dented, for that would be a forgery. Therefore unlefs the

plaintiff (hews the apprentice to be of full age at the time of

figning fuch deed, he cannot be accounted his apprentice,

and by confequence no action can lie for detaining the ap-

prentice ; neither can the plaintiff prove him to be his fer-

vant by this deed, for he has declared for an apprentice, and
muff prove him fo to be. Therefore the plaintiff was non^
fuited. SeJf.Ca. V. 1. 222.

But with refpedt to fettlement-', it is enacted by the 31
G. 2. c. II. that the apprentice may gain a fettlement un-
der fuch writing, altho' it (hall not be indented.

3. And an apprentice muff be retained by the name of an And by the name

apprentice exprefly, otherwife he is no apprentice, tho' he
ot an aPFrc" tJC«»

be bound. Dalt. c. 58.

4. And all indentures, covenants, promifes, and bar- Binding other-

gains, for having or taking apprentices, otherwife than by

•

wlIe
*

VOi<**

the ftatute of 5 El. (hall be clearly void in the law to all in-

tents and purpofes ; and every perfon that (hall take any ap-.

prentice contrary to the fa id act, (hall forfeit 10/. half to

the king, and half to him that (hall fue in the feflions, or
other court of record ; or if it is in a town corporate, then

to the ufe of fuch town as by the charter. 5 El. c. 4. f. 41.

5. By the feveral (tamp acts, the binding (except it be of Stamp,

parifli apprentices) (hall be on a 2s. 6d. (lamp ; and the fame

(hall not be given in evidence in any court till it be((amped,

and the duties paid.

6. And by the 8 An. c. 9. Befides the faid (lamps and A*dit'w»t|

duties, there (hall be paid the duty of 6d. for every 20 s. of fta^p-

evf-ry jum of 50/. or under ; and the duty of Is. for every

E 4 ZQU
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20 j. of every fum above 50/. given with any apprentice;

and proportionally for greater or Deafer fums; to be paid by

the mailer, f. 32,

And where any thing, not being money, (hall be given

with fuch apprentice, the duties fhall be anfwered for the

value thereof, f. 45.
But this fh:ll not extend to any apprentice, put out at tto.

common charge of any parifh or townfhip, or out of any

public charity, f. 40,

And the full fum (hall be inferted in the indenture in

words at length, and ihall bear date on the day of the exe-

cution thereof; on pain that the mailer fhall forfeit double,

half to the king, and half with full cofts to him that fhall

Cue. / 35.
And no fuch indenture (hall be given in evidence in any

fuit to be brought bv any the parties thereunto, unlefs fuch

party on whofe behalf the fame fhall be given in evidence, do.

firft make oath, that to thebeft of his knowledge, the fum
therein inferted was really and truly all that was directly or

indirectly to be given with fuch apprentice,
f. 43.

The laid indentures, within the bills, fhall be brought to

the head office to be fiamped with a {lamp for that purpofe,

and the duties paid within one month after date, f, 36.

And elfevvhere fhall be brought either to the head office

within the bills, or to a collector of the ftamp duties out of

the faid limits, in two months after date, and the duties

thereupon fhall be paid, and the indenture fiamped,' if it be

at the faid head office > otherwife fuch collector (ball indorfe

on the indenture, a receipt for the duties in words at length,

and fubfcribe his name thereto, f. 37.
And if it is within 50 miles of the limits of the bills of

mortality, the indenture fhall within three months after date,

and elfewhere within fix months, be brought to the head

office to be (lamped, f. 38.

And all fuch indentures wherein fhall not be inferted the

full fum directly or indirectly given, or whereupon the duties

fhall not be paid, or which fhall not be fiamped within the

time limited, fhall be void, and not available in any court

or place, or to any purpofe whatfoever ; and the apprentice

fhall be incapable of exercifing the faid trade, f. 39.
Moreover, by tne 9 An. c. 21. If the mailer fhall neglect

to pay the duties within the time limited, he fhall forfeit

50/. half to the king, and half with full cofts to him whox

fhall fue, / 66.

And by the 18 G. 2. c. 22. If he fhall neglect to pay the

fame as aforefaid, he fhall, bcfkles all other penalties, forfeit

double duty,
f, 23, 24,

But
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But by the 31 G. 2. c. 11. For the relief of perfons who

have omitted to pay the faid duties, or to infert the faid

fums in words at length ; upon payment of the faid duties

on or before Sept. I. 1759, and tendring the indentures to

be ftamped at the fame time, or at any time on or before

Sep. 29. 1759. (of which timely notice fhall be given in the

gazette) the faid indentures fhall be good and valid, and may
be given in evidence.

Ai:d there is the like indemnifying claufe in fome act

every two or three years.

And by the 20 G. 2. c. 45. If any mafter, having for-

feited the double duty, fhall pay the fame, and tender the

indenture to be ftamped, within two years after the deter-

mination of the apprenticefhip, and before fuit hath been

commenced for the penalties, the indenture fhall be valid,

and the penalties difcharged. f. 5.

And if after the mafter fhall have forfeited the double

duty, the apprentice fhall in the prefence of, or by writing

under his hand figned in the prefence of one witnefs, require

his mafter to pay the fame, and the mafter fhall not do it in

three months, and fuch apprentice fhall at any time within

two years after the determination of his apprenticefhip, pay

the double duty, he may in three months after fuch payment
demand of his mafter double the fum contracted for in the

indenture, aad if not paid in three months after, may reco-

ver the fame by action at law, with full cofts. And the ap-

prentice immediately after payment of the faid double duties

(if his apprenticefhip fhall not be then expired) and fig;nify-

\n% by writing under his hand, that he defires to be dif-

charged from his apprenticefhip, fhall be difcharged accord-

ingly, and fhall have the fame benefit of the time he hath

ferved as he would have had in cafe he had been afligned, or

turned over to a new mafter.
f. 6, 7.

And where any profecution fhall be commenced againft the

mafter for the penalties, if the apprentice fhall pay the double

duty at any time in two years after the end of his apprentice-

fhip, he may thereupon exercife his trade, and the inden-

ture fhall be valid, and may be given in evidence, f. 8.

7. It feems clearly agreed, that by the common law in- infant bound

fants, or perfons under the age of 21 years, cannot bind tho
'

under ase*

themfelves apprentices, in fuch a manner as to intitle their

mafters to an action of covenant, or other action, for de-

parting their fervice, or other breaches of their indentuies:

which makes it neceflary, according to the ufual -practice,

to get fome of their friends to be bound for the faithful dif-

charge of their offices, according to the terms agreed on,

fac. Mr, mafter and fervant. 13,

But
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But fey the ftatute of 5 El. c. 4. Forafmucb as there

hath been fome doubt, whether any perfon under 21 years

of as;e, and bound to ferve as an apprentice, in any other

place than the city of London, fhall be bound, accepted, and

taken as an apprentice j it is enacted, that every fuch per-

fon who (hall be bound by indenture, to ferve as an ap-

prentice, in any art, fcicncc, occupation, or labour, ac-

cording to this ftatute, albeit he be within the age of 2

1

years, fliall be bound as amply to every intent, as if he

were of full age at the time of making the indentures.

£ 42, 43-

But this is to be underftood of acompulfion by the means

prescribed by the ftatutc; foraltho'an infant may voluntarily

bind himfelf apprentice, and if he continue apprentice for

feven years, he may have the benefit to ufe his trade 5 yet

neither at the common law, nor by any words of this ftatute,

a covenant or obligation of an infant for his apprenticefhip

fhall bind him. But if hemifbehave himfelf, the mafter may
correct him in his fervicc, or complain to a juftice to have

him punifhed, according to the ftatute. But no remedy lieth

againft an infant upon fuch covenant. Cro. Car. 179.

But if his father, or other perfon, doth covenant for

him j fuch covenant mall bind the father, or -fuch other

perfon : as in the cafe of Wlntley and £oftus, M. 10 G. 2.

In the indenture of apprenticefhip, the father covenants to

pay the apprenticefhip money ; the fon covenants to ac-

count for his mailer's goods ; and in the conclufion, the

father and fon each bind themfelves for the true performance

of all covenants and agreements therein. By the court

:

The end of binding the father was to anfwer wrongs done

by the fon, and he rnuft anfwer for any ; and the covenant

that each did bind himfelf muft be fo, where the fon is

bound to perform the thing for which the covenant was

made; and this claufe is ufually inferred, that the cove-

nants may be taken diftributively, to wit, that each of the

covenantors fhould perform his part ; and this makes the

covenant of the fon bind the father, who covenanted for

him as well as for himfelf. 8 Mod. 190.

But a covenant between the ma(ter and a third perfon,

the infant not being party, rnaketh not an. apprenticefhip,

2 Salk. 479.

IV. Binding of poor apprentices.

Ft-ver tybind.
j ^g churchwardens and overfeers, or the greater part

of them, by the alTent of two juftices (1 J§J.) may bind

(A) any fuch children, w^ofe parents they fhall judge not

able
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able to maintain them, to he apprentices where they (hall fee

convenient, till fuch man child mall come to the age of 24,
and fuch woman child to the age of 21 or marriage; the

fame to be a' effectual to all purpofes, as if fuch child were

of full age, and by indenture of covenant bound him or her

felf 43 £/. a./. 5.

2. And all perfons, to whom the overfeers (hall by the Power to take.

43 FA. bind any children apprentices, may take and keep

them as apprentices. 21 y. c. 28. 3 C. c. 4../. 22.

3. By the feveral ftamp acts, the indenture muft be on a Indenture toU
fixpenny ftamped piece of paper or parchment; but is ex- llamPe<i«

empted from the additional ftamps and duties for money given

with the apprentice.

4. And where any poor child mall be appointed to be Perfons refufinj

bound apprentice by the 43^/. the perfon to whom he is ap? t0 takc «

pointed to be bound, (hall receive and provide for him, and
alfo execute the other part of the indentures ; and if he mail

refufe fo to do, oath being thereof made by one of the church-

wardens or overfeers, before .two ju dices, he (hall forfeit

ic7. by dittrefs and fale, by warrant (B) of fuch juftices,

to the ufe of the poor of the parifh or place where the offence

was committed ; faving always to the perfon, to whom any
poor child (hall be appointed to be bound apprentice, if he
mall think himfelf aggrieved thereby, his appeal to the next
feffions, whofe order therein mail be final. 8 &f 9 TV. c. 30,

As-
And as the churchwardens and overfeers have power to

place out poor children, therefore they are proper judges of

perfons who are fit to be their matters ; and thofe are, all

perfons, who by their profeffion or manner of living, have
occafion to keep fervants ; but the fame are to be approved

of by the juftices, and if fuch mailer is diffatisfied, he may
appeal to the feffions. Dalt. c. 58.

T. i^TV. Minchamfs cafe. Two juflices bound an ap-

prentice to a merchant : He appealed to the feffions, and the

order was difcharged. And now the court, on confederation

of the matter, confirmed the order of feffions ; becaufe the

a6t having made perfons compellable to take apprentices, and
given an appeal to the feffions, it was in the difcretion of
thejuftices at feffions to determine, whether it was or was
not fitting to put an apprentice upon any one; and there-

fore the court would not dilturb what the feflionshad done^
but confirmed the order. 2 Salk. 491.

E. 13 An. §>. and TVagftajf. It was moved to quafii an
order to compel a perfon to take an apprentice, becaufe in

the clofe of the indenture it was faid, that the matter, at

the end of the term, (hall give his apprentice two fuits of

cloaths.



6o $ppientice&
cloaths. Upon debate, the court held this to be ill ; for the

juftices during the term of his apprenticefhip cannot order

him wages, they muft only order him a maintenance as an

apprentice, and cannot order him any thing after the term

is ended. So the order was quafhed. Foley 205. SeJf.C*

V. 1. 48.

V. Money given to bind out -poor apprentices.

By the 7 J. c. 3. All money given by any perfon to be

continually employed for the binding out apprentices, fhall

be employed in manner following, unlefs otherwife ordered

by the givers ; viz. All corporations, or towns corporate,

and in places not corporate, the minifter, conftables, church-

wardens, overfeers, or the moft part of them, fhall have the

nomination and placing of fuch apprentices, and ordering
i

of fuch money ; and if they fhall not employ the fame ac-

cordingly, every perfon offending (hall forfeit 3/. 6 s. 8 d.

fcalf to the poor, and half to him that fhall fue. / 2.

And the mafter that {hall receive the money, fhall be

"bound with one or two fureties in double the fum, unto

fuch corporation, or to the other perfons appointed by this

adl: in places not corporate, to take care of it, on condi-

tion to repay it at the end of feven years, or within three

months thereof ; and if the apprentice fhall happen to die

within the feven years, then within one year after fuch

death -, and if the mafter fhall die, then within one year

after fuch matter's death, f. 3.

And the faid money fhall always be put forth in three

months after it fhall come to the faid parties hands ; and if

there are not then fit perfons to be bound apprentices, with-

in the places where the money is given to be employed, it

fhall be difpofed of for binding fome of the pooreft children

of any adjoining pariih.
J. 4.

And choice fhall always be made of the pooreft children;

and no fuch apprentice fhall be above 15 years of age when
bound. /. 5.

And the faid perfons, in places not corporate, fhall yearly

within a month after E,ajler^ account to their fucceflbrs be-^

fore two juftices dwelling in or next to the place,
f. 6.

And if any of the truftees fhall break their truft, or com-
mit any offence for which no penalty is given by this acl

;

any perfon may petition the lord chancellor, who may iffue

a commiflion to hear and determine the fame, and may h\y
the money mifemployed upon fuch defaulters, or otherwife

upon fuch able inhabitants o( t,hQ plaQe
3i

as they fliall thinly

fattSU
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fitted ; and perfons aggrieved may appeal to the lord chan-

cellor. / 7.

Vl. Binding poor apprentices to the fea-fervice.

1. It (hall be lawful for twojuftices, and for the head who nuy fea

officers in corporation?, and for the churchwardens and over-
bouni»

feers of the feveral parifhes or townfhips, with the confent

of fuch juftices or head officers, to bind and put out any boy

of the age of ten years or upwards, or who fhall be charge-

able, or whofe parents (hall be chargeable, or who (hall beg

for alms, to be an apprentice to the fea fervice, to any fub-

je£t being mailer or owner of any (hip or veflel, until he

(hall attain the age of 21 years. 2 &f 3 Ann. c.6.f. 1.

And every perfon to whom any poor parifli boy fhall be

put apprentice by the 43 EI. may, with the confent of two

i'uftices dwelling near the parifh where fuch poor boy was
tound, or with the like confent of the chief officer in a cor-

poration, at the requeft of the mafter, his executors, admi-
niftrators, or affigns, by indenture affign over fuch poor

boy apprentice, to any mafter or owner of a (hip or vefTel,

ufing the fea fervice, during the remaining time of his ap-

prenticefhip. / 6.

2. And every mafter or owner of a fhip, from 30 to 50 wiw flail *»foft

ton burden, fhall be obliged to take one fuch apprentice, and

one more for the next 50 ton, and one more for every hun-
dred ton fuch fhip fhall exceed the burden of an hundred

ton; on pain of forfeiting 10/. to the poor of the parifh

from whence fuch boy was bound. / 8.

But no mafter fhall be obliged to take any fuch appren-

tice, under 13 years of age, or who fhall not appear to be

fitly qualified both as to health and ftrength of body for that

fervice. ^Ann. c. 19./ 16.

3. The boy's age fhall be inferted in the indenture, being Age to be in-

truly taken from a copy of the entry in the regifter book ferted in the

(where it can be had), which copy fhall be given and attefted
mdciuure«

by the minifter without fee: And where no fuch entry can

be found, two fuch juftices, and fuch head officers, fhall as

fully as they can inform themfelves of fuch boy's age, and

from fuch information fhall infert the fame in the inden-

tures. 2 y -$An. c. 6./. 1.

4. And the churchwardens and overfeers fhall pay down what taooey

to the mafter, at the time of the binding, the fum of 50*. Aali be £»«»

for cloathing and bedding ; and the charges by this act ap-
Wlth hun "

pointed, fhall be allowed on their accounts. xl$ -x An.

5. The
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Indenture to be 5, The churchwardens and overfeers fhall fend the in-
iegiftrcd.

dentures to the collector of the cuftoms at the port where-

unto the mafter belongeth; who fhall enter the indenture

in a book, and make an indorfement upon the indenture

of the regiftry thereof, fubfcribed by him, without fee.

And if he fhall neglect or refute to enter fuch indentures,

and indorfe the fame, or make falfe entries, he fhall forfeit

5 /. to the poor of the parifh from whence fuch boy wa£

bound. 2 Cf 3 An. c. 6./. 5.

Apprentice how 6. Such apprentice fhall be conveyed to the port to which
conveyed to the his mafter belongeth, by the churchwardens and overfeers,

*orc*
or their agents ; and the charges thereof fhall be paid as by

the vagrant act of 1 1 & 12 W. 2 &f 3 An. c. 6./. 10.

That is to fay, out of the gaol and marfhalfea money J

which by the 12 G. 2. c. 29. is directed to be paid out of

the general county rate.

Counterpart to 7. The counterpart of the indenture fhall be fealed and
be then executed. executed by the mafter, and attefted by the collector of the

port, and the conftable or other officer who carries the ap-

prentice ; which officer fhall tranfmit fuch counterpart to

the churchwardens and overfeers of the place from whence

the apprentice was bound. 2 eff 3 An. c . 6. f. 1 1.

Protection from 8. And the collector or his deputy fhall tranfmit a certi-

kingimprefled. £cate un(Jer his hand, to the commiffioners of the admi-

ralty, containing the name and age of fuch apprentice, and

to what (hip he belongs ; and on receipt of fuch certificate,

a protection fhall be made and given gratis to fuch appren-

tice, till he attain the age of 18 years. 2^3 An. c. 6.

Alfo every perfon who fhall voluntarily bind himfetf ap-

prentice to the fea fervice, fhall not be imprefTed for three;

years from the date of his indentures ; which indentures

fhall be registered, and certificates thereof given and tranf-

mitted by the collector as aforefaid ; on receipt of which

certificates, protections fhall be made and given for the firfl

three years, without fee. id. f. 15.

But by 4 An. c. 19. No perfon of the age of i# years

fhall have any protection from being imprefTed, who fhall

have been in any fea fervice, before he bound himfelf ap-

prentice, f. 17.

But every perfon not having before ufed the fea, whd
fhall bind himfelf apprentice to ferve at fea, fhall be ex-

empted from being imprefied for three years : and the com-

miffioners of the admiralty, on due proof of" the circum-

ftances, fhall grant a protection accordingly, without fee."

J3 (?. 2. f. 17,

9. When



9. When fuch parifti or voluntary apprentice ftiall be im- *** [! i*Ip

preiled, or voluntarily enter into the king's fervice, the h^u'wIm.
owner or mafter, his executors, admin iftrators, or afligns,

£hall be intitled to able feamens wages, for fuch of the ap-

prentices, as {hall upon due examination be found qualified

for the fame, notwithftanding their indentures of appren-

ticeihip. 2 &f 3 An. c. 6. / 17.

10. Such poor boys bound out, or affigned over, to the Exempted fans

fea fervice, until they {hall attain to the age of iS years, the6d.aa*H;t*.

(hall be exempted from the payment of 6 d% a month to

Greenwich hofpital. 2^3 y/«. <\ 6. f. 7.

11. Every mafter fo obliged to take fuch apprentice, (hall Mafter to rater

after his arrival into any port aforefaid, and before he clears
oaVkarTiveoaL

out of fuch port, give an account in writing under iiis

hand, to the collector, containing the names and number

of fuch apprentices as are there remaining in his fervice.

2 cy 3 An. c. 6. /. 9.

12. And every cuftom-houfe officer (hall infert at the The &me to he

bottom of their cocquets, the number of men and boys on imerted «a tfce

board the refpeclive mips at their going out, defcribing the
coca-'jeu

apprentices by their names, ages, and dates of their inden-

tures, for which no fee mall be taken. 2^3 An. c. 6.

/i4 .

13. And the collector in the port (hall keep a regifter, Regiftry to hr

containing the number and burden of all {hips belonging to kePt ,n the

the port, together with the mailers or owners names, and
pons*

alfo the names of all fuch apprentices in fuch mips, and

from what parifhes and places they were fent ; and {hall

tranfmit (gratis) true copies thereof figned by him, to the

quarter fefiions, or to fuch towns corporate, parifhes, or

places, when and fo often as he (hall be reafonably required

Co to do ; and every collector refufing or neglecling to fend

fuch copy, (hall forfeit 5 /. to the poor of the parifh from

whence fuch boy was bound. 2 & *$An. c. 6. f. 13.

14. Two juftices near the port, and mayors of towns Differences he-

corporate, in or near adjoining to fuch port, to which fuch 'ween l"ch C!*"

n • rrinn • •
i ,. iters and ap-

lhip or veiiel (hall at any time arrive, may determine all prentict4.

complaints of ill ufage from the mafter to fuch apprentice,

and alfo of all fuch as {hall voluntarily put themfelves ap-

prentices to the fca fervice, and make fuch order therein as

they are now enabled by law to do, in other cafes between

mafters and apprentices. 2^3 An. c. b.f. 12.

15. All the penalties aforefaid mail, by warrant of two pcruitie».

juftices of the county, city, or town corporate, be levied

by diftrefs and (ale. 2 tif 3 An. c. 6./. 18.

16. If the mafter fhall die during the term, his widow, Mafter dyta^

•r his executor or adminiftrator may atfign over fueh ap-

prentice
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prentice to any other mafter who hath not his complement
of apprentices. 4 An. ag.f 16.

VII Differences between the mafter and apprentice.

Mafter may cha- I. The mafter is allowed by law with moderation to
ftife his appren- chaftife his apprentice. Dalt. c. 58.

Whether the 2 * An apprentice being by deed, Cannot be difcharged

mafter himfelf but by deed : but the mafter and apprentice may, by agree-

ment^^ ment ^tween themfelves, leave each other ; and if fot

then the mafter may give leave under his hand for the ap-

prentice to depart , and then one juftice out of feflions may
difcharge him, allowing the caufe of his departure. Dalt.

c.58. 6 Mod. 182.

But it feemeth that this fhall not extend to parifh appren-

tices, for that there the overfeers are parties to the contract

which cannot therefore be avoided by any agreement be-

tween the mafter and his apprentice.

But if the mafter and his apprentice cannot agree, they

may proceed in one of thefe two ways ; either upon the

ftatute of the 5 EL c. 4. or upon the ftatute of 20 G. 2*

<r. 19.

Differences be- 3- By the 5 El. £. 4... If any fuch mafter /hall mifufe of

tween the mafter evil intreat his apprentice, or thefaid apprentice Jhall have any
and apprentice

j^g caû e ^ comp/a^ or tjye apprentice do not his duty to his

mafter, then thefaid mafter or apprentice being grieved, and
having caufe to complain, Jhall repair unto one juftice (CD)
of the county, or to the mayor or other head officer of the fat

d

city, town corporate, or market tozvn, or other place where tht

mafter dwclleth ; ivfo Jhall by his wifdom and difcretion take

fuch order and direction between the mafter and his apprentice^

as the equity of the caufe Jhall require ; and iffor zvant of
good conformity in the mafter, the faid juftice [or head officer)

cannot compound and agree the matter, heJhall take bond of the

faid mafter to appear at the next fejfions ; and on his appear-

ance, and hearing of the matter there, if it be thought meet

to difcharge the faid apprentice, then the jtftices,
or four of

them at the leaft (iQ.) or the faid mayor or other head of-

ficer, with the confent of three other of his brethren^ or men of

beft reputation in fuch city, town corporate, or market totvn9

Jhall have poiver, in ivriting (E) under their hands andfeals,

to pronounce and declare, that they have difcharged the faid

apprentice of his apprenticehood, and the caufe thereof: And
the faid writing, being inrolled by the clerk of the peace, or

town clerk, among
ft. the records, Jhall be a fifficient difcharge

for the apprentice againft his majier, his executors and admi-

niftrators. And if the default jhall befound to be in the ap*

2 prentice*
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prentice, then the faidjuflice, or the/aid mayor or other head

officer, with the ajjijlance aforefaid, jhall caufe fuch due cor-

rection and punifliment to be adminijlrea unto him, as by their

wifdom and difcretions fimll be thought meet. f. 35.

If any fuch maflcr] That is, any fuch mafter as is before

mentioned in this ftatute, in the trades therein fpecified

;

and the former refolutions confined the fenfe of the ftatute

to fuch trades only, but the later adjudications feem to ex-
tend the equity thereof to other trades not mentioned in

the ftatute ; as in the following inftances

:

M. 7 IV. K. and Gately. On a certiorari it was moved to

cjuam an order of feflions, for the difcharge of one Edward
Green from his apprentice/hip to the defendant Gately. The
fa£r. was, that Gately was a mountebank, and being at a

place in Torkjhire, where he kept a publick ftage, Green was
by indenture bound apprentice to him in this manner, viz.

to Robert Gately, furgeon, to learn the trade he now ufeth ;

and immediately he went upon the ftage, and ever fince con-

tinued in the employ. After which, being with his mafter

Gately in Middlefex, he complained to the juftices, that his

mafter did not teach him the trade. Upon which thev dif-

charged him. This being done, Green fet up the trade of

mountebank himfelf. It was moved to quafh the order, the

juftices being willing, becaufe they were impofed upon.

And the exception was, that the ftatute of the 5 El. in dif-

charging apprentices is confined, and extends only to ap-

prentices mentioned in thatclaufe, and there neither furgeon

nor mountebank is mentioned : And tho' a furgeon may be

a trade within the ftatute, which a man cannot exercife

without ferving an apprenticefhip to, becaufe that claufe of

the ftatute is general ; yet this part of the ftatute, relating

to the difcharge of apprentices, extends only to trades there

mentioned. By the court ; The claufe relating to the dif-

charge of apprentices is general, and goes to all manner of

apprentices, even to thofe of merchants ; but afterwards the

Court were of opinion, that the power of difcharging reaches

only to the trades mentioned in the ftatute, among which a

furgeon is not mentioned; for that, tho* as to the ferving

feven years apprenticeship, a fervant comes under the ge-

neral term of arts and mifteries, yet the power of discharg-

ing reaches only to the trades particularly mentioned.

2 Salk. 471, 2.

And M. \%An. Q and Furnefe. It was held, that the

ftatute extends only to the trades therein mentioned ; and
therefore not to a glafs bottle maker. Caf of S. 29.

Vol. I. F On
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On the other hand, in the cafe of K. and Collinghourn9

M. 12 G. Exception was taken to an order of difcharge,

that thejuftices could not difcharge the apprentice, becaufe

the trade to which he was bound, viz. a glazier, was not

within the ftatute: But not allowed ; for tho' formerly it

was held, that the trade ought to be a trade within the fta-

tute, yet 'the latter refolutions have been otherwife. L. Raym.

14 10. Sir. 663.

And in K. and Amies
, 7 G. 2. It was refolved, that the

juftices have jurifdietion as to difcharging apprentices, as

well in other trades as thofe mentioned in the ftatute.

Nelf. jppr.

So in K. and Citji, E. 8 G. 2. that the ftatute extends

to trades not mentioned therein. Nelf. Appr.

Shall mifufe or evil intreai his apprentice'] An apprentice

to a furgeon was fent by his mafter to the Eajl Indies: It

was adj clged, that the mafter cannot compel his appren-

tice to go beyond the fea, except the mafter go with him ;

but he may fend him to any part of England. 13 Ja, Co-

ventry and JVindall. Brownl. 67.

But otherwife, if it be exprelly agreed, or the nature of

the apprenticefhip doth import it; as if the mafter be a

merchant adventurer, or fa: lor. Hob. 134.

Evil intreai] E. SG. 2. K. and Eafman. An apprentice

was difcharged, the mafter having ufed him unkindly', and

refufing to provide for and entertain him : But by the court,

this is not a good ground for the difcharge ; for there is a

power to oblige the mafter to receive and entertain the ap-

prentice, and ujing him unkindly is too loofe. Str. 1014.

Or the apprentice do not his duty to his majier] T. 4 (?. K.

and inhabitants of Hales Owen. An order reciting that

Jofeph Higgen was bound out by indenture, as the ftatute

requires, to John Parks, and being lame, and having the

king's evil, and in the opinion of furgeons incurable; there-

fore the juftices difcharge the mafter from his apprentice. It

was moved to confirm the order, becaufe the mafter cannot

now have the end of the binding, which was, the fervice of

his apprentice. But it was anfwered, that the ftatute only

impowers thejuftices to difcharge for mifbehaviour, and not

for ficknefs. And quafhed by the court ; for the mafter

takes the apprentice for better and worfe, and is to provide

for him in ficknefs and in health. Str, 99.

Shall repair unto one jujlice] Upon an order made at the

feffions to difcharge an apprentice, it did not appear, that he

applied himfelf to a juftice firft. And Holt Ch. J. was of

©pinion, that the jufiice hath power to make an order, and

if
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if obeyed by the matter, then the feflions can hive no
power; if difobeyed, then the juftice upon complaint may
bind the matter to the feflions, and that the feflions have no

power otherwife. i Salk. 67.

T. 13 TV K. and Johnfon. Exception was taken to an

order for difcharging an apprentice, that the complaint was

made originally at feflions, without any previou' apoiication

to a fi.igle juftice out of feflions : Holt Ch. J delivered the

opinion of the court, That the order was good ; if it had

been a new queftion, he fhould have held a prior ap, lication

to fome juttice out of feflions neceflary ; but after fo many
orders affirmed in this court, which have been otherwife, ic

,is too late to un fettle that now. 1 Salk. 68.

So alfo, in the cafe of K. and Gill, H. 5 G. It was faid

by the court,—It hath been fo often refolved, that the M~
fions hath an original jurifdiction, that we will not fuffer it

now to be made a queftion, though it might be doubtful

upon the ftatute itfelf. Str. 143.

And, T. 12 G. K. and Davie. The court agreed, that

it is a point not now to be difputed, that the feflions hath

an original jurifdiction to difcharge apprentices. Str. 704.

On bis appearance] E. \%W. Dit ton's cafe. It was moved
to quafh an order made for the difcharge of an apprentice.

The queftion arofe upon the claufe of the ftatute, which
directs, that upon appearance of the mafter, the apprentice

may be difchar-^ed by four j- ftices, after one juftice out of

feflions hath endeavoured to compofe the matter in difference*

And in this cafe, it was objected, that Ditton the mafter was
bound over to appear, and did not; and the juftices have but

a limited jurifdiction, and it is exprefly directed by the act,

that the difcharge is to be made on the appearance of the

mafter ; befides, there is another remedy, to proceed on the

recognizance, which is forfeited by not appearing. By the

court ; Tl.e act mutt have a reafonable conftruction, fo as

not to permit the mafter to take advantage of his own ob-

ftinacy 5 and it would be very hard, that fuppofn.g the

mafter is profligate, and runs away, the apprentice fhall

never be difcharged. 2 Salk. 490.
H. 5 G. K. and GUI. An order of feflions for difcharg-

ing an apprentice was quafhed, becaufe it did not fet forth^

that the mafter was fummoned, or did appear. Str. 143.

So alfo, £. 8 G. 2. K. and Eafman. The order was
quafhed, becaufe it did not appear that the mafter was pre-

fent or fummoned, which it is plain the act intended he

ihould be. Str. 1013.

F 2 Jnrcllcd
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Inrolled by the clerk of the peace] T. 4 G. K. and inha-

bitants of Hales Ozven. The order of difcharge was

not inrolled -, and by the court for that reafon held ill.

Str. 99.

Shall be a fufficient difcharge for the apprentice againft his

rnajlcr] But as the juftices may difcharge the apprentice

from his mailer, for ill ufage ; i'o alfo they may difcharge

the mailer from the apprentice for evil and diforderly beha-

viour. Read. Appr.

Difcharge] T. 17,1V. K. and Johnfon. Exception was

taken to an order of difcharge, that the juftices had ordered

money to be returned : But by the court, the order is good.

And Holt Ch. J. faid, he never doubted of that matter, for

it is a power confequential upon their jurifdiction to dif-

charge. 1 Salk. 68.

But in the cafe of K. and Vandeleer, M. 4 G. The juf-

tices at the feilionsdid order an apprentice to bedifcharged,

and that the mailer having received 5 /. with him, mould

refund 3/. as a further proviiion for him. This was mo-
ved to bequaihed, becaufe the ftatute which gives the juf-

tices power to difcharge, gives them no authority to order

any money to be returned. By the court ; It is very hard,

that if the mailer mifufeth his apprentice, the next day af-

ter he is bound, he mould pay back nothing if he is dis-

charged : It will be an encouragement to mailers to treat

their apprentices ill ; but the ftatute being iilent, the order

muft be quaihed. Str. 69.

Neverthelefs, this doclrine of refunding feemeth now to

be eftabliihed, as founded on great reafon, tho' not exprefly

mentioned in the acl; for the juftices being authorized to

difcharge according to their difretions, when the end of the

apprenticeship cannot be attained with one perfon, it is but

juilice the mailer ihould return part of the money he has

received with his apprentice, to place him out with a new
mailer. 2 Bac. Abr. Mailer and fervant. C.
And in the cafe of K. and Amies , T. 7 G. 2. it was

held, that an order on the mailer to return money is good,

tho* it is not averred that he had any with the apprentice

;

fur the order being to return money is a neceiTarv proof of

the receipt of it ; and the juftices in their orders are not
obliged to fet forth all the fteps they take in their proceed-

ings, the>e being nothing in the acl which makes it necef-

fary ; and there is a known and eftabliihed diflinclion b00
twcen orders and convictions, id.

Shall canfe due correction andpunijkmmt to he adminiprsd]

It feemeth that by the 7 J, c. 4. one juftice may lend the

apprentice
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apprentice to the houfe of correction as an idle and disor-

derly perfon, if he is in fault ; tho' this cannot be done by

this acT: of the 5 El. Wood b. 1. c. 6.

4. By the 20 G. 2. C. IQ. On COmpJaiftt (F) unto tlVO Differences be-

ju/lices. by any pari/J? apprentice , or other apprentice upon whoft tucen the ma{\"
J

t i ,. ' J J r
.

J rr
r j

.
ri

.
,

^
.

J and apprentice by
binding out no larger aJtan than 51. was paid, concerning any 2Q q z c , 9 ,

mifufage, refufal of necejjary provifion, cruelty, or other ill

treatment^ they mayfummon (G) the majicr or miflrcfs, to ap-

pear before them at a reafonable time to be named infuch fnm-
mons ; and onproof upon oath of the truth of thefaid complaint

(whether the majler or mijirefs be prefent or not , if fervice of

thefianmoms be alfo upon oath proved) the faid'jujlices may dis-

charge (H) the apprentice by warrant or certificate under their

hands and feals, for which ivarrant or certificate no fee //jail

be paid. f. 3.

Andfuch jujlices on cc?nplaint (I K) on oath by any majler

or mifirefs, againji any fuch apprentice, concerning any mifde-

?neanor, mifcarriage, or ill behaviour, may hear and deter-

mine the fame, and punijh the offender, by commitment (L) to

the houfe of correclion, there to remain and be correcled, and

held to hard labour for a reafonable time, not exceeding one

kalendar month, or otherwife by difcharging (M) fuch appren-

tice, f. 4.

Perfons aggrieved by any determination, order or war-

rant of fuch jufiices (except any order of commitment)
may appeal to the next feflions ; who may award ccfts to

either party not exceeding 40 s. to be levied by diftrefb and

fete. f. 5 .

And no certiorari {hall ifTue to remove any the faid pro-

ceedings, f 6.

5. If any apprentice of hufbandry, or of any art or Apprentice fiVe-

occupation aforefaid, (hall flee into any other (hire, thcj^ int0 anoth«r

juftices, mayors or other head officers being juftices, may
iflue writs of capias to the (heriffs of the counties or other

head officers of the places whither he (hall fo flee, to take

his body, returnable before them at what time fhali plea fe

them ; fo that if he come by fuch procefs, he may be put

in prifon, till he find fufficient furety well and honeftly to

ferve his matter. 5 El. c. 4. f 47.
And by the aft of 24 G. 2. c. 55. If a juftice (hall ifTue

a warrant againft fuch perfon, and he fhali efcape into an-

other fhire •, the conftable or other perfon, on having the

warrant indorfed by a juftice in fuch other mire, may ar-

^bft him there, ^nd carry him before ajultice in fuch other

fhire, if the offence is bailable, to find bail, or elfe fhali

carry him back before a juftice in the (hire from whence
the warrant did firft ifTue.

F 3 VUL A: -
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VIII. Apprentice ftealing his mqfter's goods.

By the 21 H. 8. c. 7. Servants going away with their

matters goods, with intent to fteal them, {hall be guilty of

felony ; but not to extend to apprentices.

And by 12 An. ft.i. c.y. Perfons ftealing to the value

of 40 s. being in a dwelling houfe or outhoufe thereto be-

longing, tho' fjch houfe be not broken, and tho' no perfon

be therein, fhall be guilty of felony without benefit of

clergy. But this not to extend to apprentices under fifteen

years of age.

But if t; ey be fifteen years of age, they fhall be guilty

as other perfons.

IX. Inticing away an apprentice.

The inticing of an apprentice to depart from his mailer,

is not an offence of a publick nature, for which an indict-

ment will he ; but the party's remedy is by an action on

the cafe, which he may well maintain. 6 Mod. 182. jf}.

and Daniel.

X. ^Jfigning apprentices.

The matter afligning, and the apprentice himfelf con-

fenting, will not make him an apprentice to the aflignee

within the fifth of El. But by the cuftom of London, he

may be turned over to another. Dalt. c. 58.

And an alignment to the fea fervice is good by act of

parliament, as is before mentioned.

E. 3 G. K. and Barnes. Order returned on a certiorari

:

It is refolved by the juttices at the feflions, where a perfon

was bound an apprentice to Barnes by the parifh officers,

and Barnes had ailigned him to another, that the affignment

is void, and they direct: Barnes to take his apprentice again.

But by the court; The feflions had no power to judge of

the validity of a deed, or to hinder a man from aligning

his apprentice. The covenant to provide for him is well

performed, if the perfon to whom he is bound afiigns him
to another to provide for him. Wherefore the order was
quafhed. Foley 155. Sir. 48.

For the jurifdiction of the juttices extends no farther,

than to compel the matter to take care of his apprentice ;

but in what manner he does it, whether in his own houfe

or otherwife, is nothing to them. But if the attignee of

the apprentice doth not provide for him, the fit ft matter

may
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may be compelled to do it, and he may take his remedy

over. Sejf. C.V. i. no. (N)

XL Majicr dying.

It hath been faid, chat if the matter dies, the apprentice

goes to the executor or adminiftrator to be maintained,

if there are afTets ; but the executor or adminiftrator may
bij d him to another mafter for the remaining part of his

time.

And inM. 10 TV. K. and Peck. Eyre J. held, that an
apprenticefhip is a perfonal truft between the matter and

fervant, and determines by the death of either of them ;

and bv the death of either of them, the end and defign of the

apprenticefhip cannot be obtained, and it may b<s the execu-

tor is oi another trade ; he admitted, covenant would lie

againft the executor, but in that there is no inconvenience,

becaufe the executor may make his defence by pleading no
alTets, or debts of a higher nature. Holt Ch. J. faid, that

bv tlie cuftom of London, the executor fhall put the appren-

tice to another mafter of the fame trade ; and that in other

places, it would be very hard to conftrue the death of the

mailer to be a difcharge of the covenants; he faid, it had
been held, that: the covenant for inftruclion failed, but that

he frill continues an apprentice with the executor, as to

maintenance, i Salk. 06.

E. 20 G. 2. Baxter (widow and executrix) againtt Bur-
field. In debt on bond, conditioned for Matthias Ander-

Jon's performance of the covenants in an indenture of ap-

pren icefhip, whereby he was bound to the plaintiff's tefta-

tcr, who was a mariner: the defendant pleaded, that An-
dcrfon ferved faith: ally to the death of the teftator: the

plainf.ff replied, that fince the death of the teftator, An-
derfon had abfented from her fervice: to which there was
a demuirer. And after argument at bar, Lee Ch. J. deli-

vered the refoiution of the court, viz. That they were all

of opinion the defendant fhould have judgment, and that

the executrix could maintain no fuch action. The binding
was to the man, to learn bis art, and ferve him, without
any mention of executors. And as the words are confined,

fo is the nature of the contract ; for it is fiduciary, and the

apprentice is bound from a perfonal knowledge of the in-

tegrity and ability of the matter. H 8 An. Home and
Blake \ An award that an appi entice fnould be afligncd, was
held void ; unlefs there was a cuftom, or the concurrence
of the apprentice. And they held, it was not material, that

according to Cro. Eliz. 553. t\:e aiTets wqic liable on the

F 4 matter's
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matter's covenant to maintain. Therefore judgment was

given for the defendant. Sir. 1266.

Note, the words in Cro. Eliz. 553. are thefe: A cove-

nant lies againft an executor in every cafe, altho' he be

not named ; unlefs it be fuch a covenant as is to be per-

formed by the perfon of the teftator, which they cannot

perform.

But in the cafe of K. and Eajl-Bridgeford, T. 12 G. 2.

Upon a fpecial order it was ftated, that an apprentice

upon the death of his matter, was with his own confent

turned over by the widow (who had taken no adminiftra-

tion) to another mafter whom he ferved. And the court

held it a good fettlement in the laft parim, within the rea-

fon of thofe cafes, where an apprentice was bound to a per-

fon in one parifh, but with the matter's confent ferved with

another perfon in another parim, and there gained a fettle-

ment. Str. 1 155. But upon the face of this cafe it ap-

pears, that the alignment by the widow was with the ap-

prentice's confent; and fo it became in erTec"l a new ap-

prenticeihip : but if it had been without the apprentice's

confent, then it fcemeth that this cafe would have fallen

within the reafon of the cafe abovementioned of Baxter

and Burfietdy and confequently that fuch alignment would

have been of no effect.

In the court of chancery : M. 30 C. 2. In the cafe of

Soam againft Boivden and Eyles, The mafter received with

the apprentice 250/. and died within two years, the ap-

prentice having for that time been employed only in inferior

affairs. It was decreed, after debts on fpecial ties paid, that

the executors repay the 250/. as a debt due on fimple con-

tract ; deducting after the rate of 20/. a year, for the

maintenance of the apprentice, during the time he lived

with his mailer. Cba. Ga. Finch. 396.

XII. Apprentices fetting up their trades.

By the common law, no man may be prohibited to work
m any lawful trade or in more trades than one, at his plea-

sure. 11 Co. 53.

So that without an act of parliament no man may be

reftrained, either to work in any lawful trade, or to ufe

divers mifteries or trades ; therefore an act of parliament

made to reftrain any perfon herein, mutt be taken ftriclly,

and not favourably as acts made in affirmance of the com-
mon law.

The rcftraining chmk in the ttatute of 5 EL c. 4. is as

foi.cv*: // lbi.ll not v. lawful to am perfon, io fct up, occu*

2 h\
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j ,-, ufe, cr exercife, any craft, miflery, or occupation now ufcd

or occupied within the realm of England or Wales, except be

flail have been brought up therein /even years at the leaft as an

apprentice by this Jlatute, nor to Jet any perfon on work therein^

except hejhall have been apprentice as aforefaid, or elfe having

fcrved as an apprentice will become a journeyman, or hired by

the year ; on pain of 40 s. a month, half to the king, and half

to him that fhall fue in the feffions, or other court of record

;

cr if it is in a town corporate, then to be difpofed of as other

fines by the charter, f. 31.

It /hall not be laivful] This is a negative claufe, and no

one fhall exercife a trade againft it, unlefs by virtue of a

cuftom, as the widows of tradefmen, who by cuftom carry

on the trade of their hufbands, which the court held not

to be within this ftatute. 2 Salk. 610.

To any perfon] But by the 15 C. 2. c. 15. Hemp workers

of all kinds, net makers, and makers of tapeftry hangings

are excepted j who may fet up without having ferved feven

years.

And by 22 G. 2. c. 44. All officers, mariners, and fol-

diers, who have been employed in his majefty's fervice, and

not deferted, may exercife fuch trades as they are apt for,

in any town or place.

And by 6 & 7 IV. c. 18. An apprentice difcovering two

offenders guilty of coining, fo as they be convidted, fhall

be deemed a freeman, and may exercife his trade as if he

had ferved out his time. /. 12.

To fet up, occupy, ufe, or exercife] T. 3 IV. Hobbs and

Young. Exercifing a trade by others who have ferved feven

years is within the ftatute; for he that hath not ferved an

(inprenticemip is thereby retrained to work as a trader, either

by himfelf or others ; for the intent of the act is, to an-

nex the benefit of trade to fuch as underwent the hard-

fhip of learning it, thereby to encourage labour in youth:

And few would undergo the trouble of being apprentices,

if they might employ others to work for them. 2 Sa/kM

610.

If a man ufe the trade of a tallow chandler, baker,

brewer, or any other lawful trade, or manual occupation,

for his own ufe, or for the ufe of his family, without fel-

ling any for lucre and gain, he may lawfully do it; but he

cannot retain any apprentice therein ; but he may hire one
to be his fervant, who is fldlful in that trade or occupation,

8 Co. 129.

Now ufeJ] That is, on the 12 th of Jan. 1 5 62. when
{hat parliament began ; and this reftraint fhall not extend

anj
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any further, than the words do exprefly direct, and there-

fore not to new arts and mifteries fince invented. I Roll.

Rep. io. i Ventr. 326, 346.

Within the realm of England and Wales] M. 1 G. 2. K.

and Lifter. Indictment for ufing the trade of a dry falter,

being a craft, miflery, or occupation ufcd in this kingdom

on the 1 2th day of fan. in the 5th year of Eliz. Which
the court held to be ill ; for that the words in this kingdom

tie down the indictment to the kingdom of Great Britain,

as it is at this day; whereas it fhould have been in Englandy
or in England and Wales. Self. C. V. 2. 160. Str. 788.

Except he /hall have been brought up therein feven years'}

E. 11 IF. K. and Fox. Indictment for ufing the trade of a

taylor, not having ferved (even years, was quafhed, be-

caufe it is faid only, not having ferved as an apprentice

within England or Wales ; for it may be he did fo beyond

yea, and if it were any where it fufficeth. 1 Salk. 67.

As an apprentice] E. 5 An. Q. and Maddox. Hy the

court; Upon indictment on this flatute, in evidence we
allow following the trade for feven years to be fuificient,

without any binding, this being an hard law. 2 Salk.

613.

Or elfe having ferved as an apprentice, will become a jour

-

, neyman] M. 26 C. 2. K. and Moor. The defendant was
indicted for ufing the trade of a weaver, not h ving ferved

as an apprentice feven years, the evidence wa^, he ferved fix

as an apprentice, and had fince as journeyman in the fame
trade worked above that time: And by the court, the fer-

ving of feven years is fufRcient either way; and the defen-

dant was found not guilty. 3 Kcb. 400.

A. Indenture of a parifh apprentice *, on 43 El.

c. 2. / i, 5.

HIS indenture made the day of in the

year of our lord Between A. B. and C. D.
churchwardens, and E. F. and G. K. overfeers of the poor of
the parijh of in the county of of the one part,

and A. M. of in the faid parijh, Jhoemaker, of the

other pari, wiincffeth, that the faid churchwardens and over-

feers of the poor, by and with the confent of two of
his maje/iy's jujlices of the peace for the faid county, dwelling

near to [or, in] the faid parif: of one whereof is of
the quorum, have by thefe prefcnts put, placed, and bound

A. P. a poor boy, whofe parents B. P. and C. P. are not able

tor ^:ntain him% of the age of years, to be an appren-

tice
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tice with him the faid A. M. and as an apprentice with him

the /aid A. M. to dwell, from the date of thefe pre/ents, un-

til the faid A. P. /hall come to the age of twenty-four years [or,

if a female, until the faid A. P. /hall come to the age of

twenty- one years, or the time of her marriage, which /hall firJ}
happen\ according to the (latutes in fuch cafe made and pro-

vided. By and during all which time and term, the faid A. P.

/hall the /aid A. M. his faid majler well andfaithfully ferve,

in all fuch lawful bufenefs as the faid A. P. /hall be put unto

by the command of his faid majler, according to the power^

wit, and ability of him thefaid A. P. and koncfily and obedi-

ently in all things /hall behave himfelf towards his faid ma/ier,

and honeftly and orderly towards the reji of the family of the

faid A. M. And the faid A. M. for his part, for hhrflf
his executors and achnimjhators, doth hereby promije and cove-

nant, to and zvith the faid churchwardens and overfeers of

the poor, for them and their fucceffors, and for the faid A. P.

that he the faid A. M. /hall the faid A. P. in the crafty

miftery, and occupation of a Jhoemaker, which he the /aid

A. M. now u/eth, after the beft manner that he can or may,

teach, inftruef, and inform^ or caufe to be taught, inftruclcd^

and informed, as much as thereunto belongeth, or in any wife

appertaineth ; And that the faid A. M. /hall alfo during ell

the faid term find and allow unto the faid apprentice jifft-

cient meat, drink, apparel, waging, lodging, and all other

things needful or meet for an apprentice, in fuch manner that

the faid apprentice /hall not at any time during the faid term,

be in any wife a charge to the faid pari/h or the parijhioners

thereof. In witnefs whereof the faid parties have hereunto

fet their hands andfeals, the day and year firft above written.

Where the overfeers and the mafter can a?ree, o'dier

covenants may be inferted, according to fuch agreement. ;

but if the mafter is to be compelled, it feemeth not fafe to

require more from him by the indenture than is above

exprefFed.

The aiTent of two juftices.

WE two of his majeftfs juftices of the peace for

the abovementioned county of dtvellivg near to

the abovementioned pari/h of and one of rs of tie quorum,

do hereby declare our afifent to the binding the abovc-amed A. P.

an apprentice to the abovenamed A. M. according to the fornt

and effect of the abovewritten indenture. Given under

hands the day of] etc.

our

B. Warrant
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B. Warrant to levy 10/. for not receiving a poor

apprentice ; on the ftatute of 8 cs? 9 W.

Weftmorland. \ To the conflables of .

WHEREAS A. B. and C. D. churchwardens, and

E. F. tfW G. H. overfeers of the poor of the parijh

ef in thefaid county, by the affent of [us] two

of his majejlfs jujlices of the peace for the faid county dwel-

ling near to [or, in] the faid parifn of one zuhereof is of

the quorum, did endeavour to bind A. P. a poor ??iale child

of the faid parif), zvhofe parents are not able to maintain himy

apprentice to A. M. of in the faid parijh, taylor,

and for that intent did prepare and duly perfeel one pair of in-

dentures purfuant to the flatute in fuch cafe made and pro-

vided, which faid pair of indentures vjas figned and con-

firmed by [us] the faid two jujlices : And whereas the faid

A. M. is duly convicled before us the jujlices aforefaid, as well

upon the oath of the faid "A. B. as otherzuife, for that he the

faid A. M. hath refufed, and doth refufe, to receive and pro-

vide for the faid A. P. as an apprentice, and alfo to execute

another part of the faid indentures, being duly tendred to him

by the faid churchivardens and overfeers of the poor, whereby

the Jaid A. M. hath forfeited the fum of ten pounds : Thcfe

are therefore, in his faid majcjlfs name, to require and com-

mand you, to make dijlrefs of the goods and chattels of him the

faid A. M. and if within the fpace of [fix] days next after

fuch dijlrefs by you made, the faid fum of 10 1. together with

reafonable charges of taking and keeping the faid dijlrefs, Jkall

not be paid, that then you do fell the faid goods and chattels fo

by you diflraincd, and out of the money arifing by fuch fait,

pay the faid fum of 10 1. to the overfeers of the poor of the

faid parijh of where the faid offence was committed,

for the ufe of the poor of the Jaid parijlj ; returning the overplus

upon demand unto him the Jaid A. M. the reafonable charges

of taking, keeping, and felling the faid dijlrcj's being thereout

firjl dedueled. Provided always, that if the faid A. M.
fball think himfelfaggrieved with this our adjudication, award,

and warrant, and Jlmll appeal therefrom to the next general

or quarter Jcjfions of the peace for the faid county, that then

you fufpend and forbear the fale of fuch dijlrefs till further

order fnall be made in the premises upon the appeal of the faid

A. M. to the faid feffwns of the peace. Given under our

hands and J'eals the —- day of, fyc.

C, Warrant
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Warrant againd the matter for mifufing his ap-

prentice-, on 5 El, c. 4.

Weftmorland. j To the conftables of-

w H E R E A S complaint hath been duly made unto me
one of his rnajcjly's jujlices of the peace in

end for the faid county, by A. P. apprentice /« A. M. of
« in the faid county, ftjoemaker, that the faid A. M.
hath mifufed and evil intreated him the Jaid A. P. by cruel

punifiment, and beating him the faid A. P. without juji caufe,

end by not allowing unto him jufficient meat, drink, apparel,

[or as the cafe fhall be] Thefe are therefore in his majeftfs

name to command you to caufe the faid A. M. perjonally to ap-

pear before me at the houfe of in the faid county, on •

the clay f a t f}}g hour of in the after-

noon of the fame day, to anfiver unto the faid complaint ; and

alfo to caufe the faid apprentice to appear before me at the fame
time and place, to make good his Jaid complaint. Herein fail

not. Given under ??iy hand and fcal the day of, &c.

D. Warrant againft the apprentice, on complaint

of the mafter •, on the 5 EL c. 4.

'A
Weftmorland, \ To the conftables of-

w H E R E A S complaint hath been duly made unto me
one of his majtfty's juftices of the peace in and

for the faid county, by A. M. of in the faid county,

hujlandman, that A. P. now being an apprentice to him the

faid A. M. is negligent, Jlubborn, diforderly, and doth not

his duty to him the faid A. M. his mafter \ Tfjefe are there-

fore to command you to bring the faid apprentice before me, and
to give notice to the faid mafter that he appear before me at the

fame time, that fuch order may be taken in the premijfes, as

equity /hall require. Herein fail not. Given under my hand
andfeal the day of, &c.

E. Order of difcharge by four juftices at the fef-

fions ; on the 5 El. c. 4. f. 3 5.

Weftmorland. A T a general quarter fcffions of the peace,

f~\. holden at in and for the county

aforefaid, the day of in the— year of
the reign of our lord George the third, by the grace of god of

Great
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Great Britain, France, and Ireland, king, defends of the

faith, and fo forth ; Before jujiices of our faid lord

the king ajfigned to keep the peace in the faid county, and alfo

to hear and determine divers felonies, trefpaffes, and other

mifdemeanors in the faid county committed, and of the quorum,

// is ordered as followeth ;

Upon the petition of A. P. apprentice to A.M. of —

-

in the faid county, hufoandman, to be relieved upon certain

ncgleSts of the faid majler in injlrucling him in his trade, and

in mifufeng and evil intreating the faid apprentice by cruel pu*

nifment [or as the cafe (hall be] ; And the faid majler ha-

ving likezvife appeared upon his recognizance taken before J. P.

cfquire, one of the faid ju/iices, to anfiver to the complaint of

the faid petition, and having proved nothing whereby to clear

himfelf of the faid complaint ; but on the contrary, the faid

A. P. having given full proof of the truth of the faid com-

plaint to the fatisfaclion of the faid court : ffie therefore^

whofie hands and feals are hereunto fet, being four of the faid

jujiices, and of the quorum, do hereby order, pronounce, and

declare
,
that the faid apprentice fhall be, and is hereby dis-

charged and freed from his faid apprenticejhip : And this to

be a final order betwixt the faid majler and apprentice, any

thing contained in their indentures of apprenticefiip, or other-

wife, to the contrary noiwithjlanding. Given under our hands

and feeds the day and year firjl above written.

F. Complaint of an apprentice to two juftices againft

his mafter; on 20 G. 2. c. 19.

Weftmorland. *~1T^ H E information and complaint of A. P.

JL apprentice to A. M. of in the

faid county, hufbandman, taken and made [on oath, if he is

above 1 4 years of age] before us- two of his majejlfs jujiices of

the peace in andfor the faid county; the day of —

•

in the year, &c.

Who faith, that he the faid A. P. about a year and a

half ago lajl pajl, became bound an apprentice by indenture to

A. M. of aforefaid, hufbandman-, that at feveral

times, fence he entered upon the faid apprenticeflnp, the faid

A. M. hath ?nifufed and ill treated hi?n the faid apprentice,

and particularly [as the cafe fhall be].



ttppimtitts, 79

G. Summons of the matter by two juftices, on

complaint of the apprentice; on the 20 G. 2.

> 19./ 3.

w
Weflmorland. j To the conflable of

HERE AS complaint hath been made unto us-

two of his majejifs jujhccs of the peace in and for the

faid county, by A. P. apprentice to A. M. of in the

faid county, hvfbandman, that he the j'aid A. M. hath mifufcd

and ill treated him the faid A. P. and particularly [as the

cafe (hall be :] Ihefe are therefore to require you to fummon
^ihe faid A. M. to appear before us at in the faid coun-

ty, on the day of to anfjjer unto the

faid CGtnplaint
', and alfo that you give notice unto him, to

bring with him the indenture of apprenticef/ip between him

and his faid apprentice ; and alfo that you bring before us at

the fame time and place the faid A. P. to make good the faid

complaint ; and alfo that you bring with you this precept, and

certify unto us then and there what you Jhall have done in

the execution thereof Given under our hands -and feals the

day, &c.

H. Difcharge of an apprentice by two juftices, on

the matter's mifufmg him; by the 2.0 G. a.

ft 19. /. 3-

Weflmorland. T"I7 HEREAS complaint hath been madeW before us two of his raajeflfs

juflces of the peace in and for the faid county, by A. P. ap-

prentice to A. M. of in the faid county, taylor, that

he the faid A. M. hath mifufed and ill treated him the faid

apprentice [and particularly, as the cafe {hall be] ; And
whereas the faid A. M. hath appeared before us in purfuance

of our futmnons to that purpofe, but hath not cleared himjelf

of and from the faid accufation and complaint, but on the con-

trary the faid A. P. hath ?nade full proof of the truth there-

of before us upon oath ; We therefore by thefe prefents do dif-

charge him the faid A. P. of and from his apprenticefiip to

the faid A. M. any thing in the indenture of apprenticefnp

made betzvixt them, or otherwife howfoever, to the contrary

notwithftanding. Given under cur hands and feals the

day of, &c.

[Or, And ivhercas it hath been duly proved before us, as

well upon the oath of A. C. conflable of- —aforefaid, ns

4 othcrzvifey
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otherwife, that he the faid A. C. did duly fummon the faid

A. M. to appear before us at a reafonable time in the faid

fummons mentioned and fpecified ', but notwithftanding the

fame, he the faid A. M. hath not appeared before us accord-

ing to fuch fum?nons : We therefore having duly examined into

the matter of the faid complaint, and the truth thereof having

been fully proved before us upon oath, do difcharge, &c]

L Complaint to two juftices of the matter againft

his apprentice ; on the 20 G. 2. c. 19. f 4.

Weftmorland. ^TT^HE complaint and information of A. M.
J^ f in the faid county, hufband-

man, taken on oath before us two of his majeftfs juf-

tices of the peace in and for the faid county, the——— day

"f :•

Who faith, that A. P. having been bound to him an appren-

tice by indenture bearing date the day, &c. and having

entered upon his apprentice/hip accordingly, hath been refraclory

and difobedient to him the faid A. M. [and particularly as

the cafe fhall be.]

Taken the day and year A. M.
above, before us

J.P-
K.P.

K„ Warrant For a diforderly apprentice, by two
juftices -

r on the 20 G. 2. c. 19. / 4.

'\Weftmorland. i To the conftable of'

WHEREAS oath hath been made before us two

of his majefty's jujlices of the peace in andfor the faid

county, by A. M. of in the faid county, hufbandman, that

A. P. apprentice to the faid A.M. hath committed divers

mifde?neanors again/I the faid A. M. his ?najler, and hath

likew'ife run away from his faid majler ; Thefe are therefore

to require you forthwith to apprehend the faid A. P. and bring

him before us, to anfwer unto the fatd complaint, and to be dealt

with according to law: And you are to give notice to the

faid A. M. that he appear before us at the fame time, to

make good the faid complaint. Given under our hands and

feals
}
&c.

L. Commitment
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L. Commitment of an apprentice to the houfe of

correction, on complaint of his matter, by

two juftices ; on the 20 G. 2. c, 19. f 4.

i

To the conftable of in the faid

f, T n , . J county, and to the keeper of the houfe
Wcltmorland. \ c

T
nz . • »u c aof correction at in the laid

county.

WHEREAS complaint hath been made before us

two of his majejlfs jujlices of the peace in and for the

faid county1 upon the oath of A. M. of in the faid

county, hufbandman, that A. P. apprentice of the faid A. M.
hath committed divers m'fdemea?icrs againji him the jaid

A. M. his majhr, and particularly [as the cafe (hall be] j

And whereas upon examination thereof and upon hearing the

allegations of both parties, having come before us for that pur

-

pofe, and upon due confideration had theref he the faid A. P.

is and flands convicted before us of the faid offence : lie do

therefore hereby command you the faid conjlable, to take and

convey the faid A. P. to the faid houfe of correction, and to

deliver him to the faid keeper thereof together with this war-

rant : And we do hereby command you the faid keeper of the

faid houfe of correction, to receive the faid A. P. into your

cujlody in the faid houfe of correction, there to remain and be

corrected, and held io hard labour for the fpace of .

Given under our hands and feals the day, &c.

M. Difcharge of an apprentice by two juttices, on

complaint of the matter ; by 20 G. 2. c. 19.

/• 4.

Weftmorland. M7 HE RE AS complaint, &c. (as in the

VV laft precedent) IVe do therefore ly

thefe prefents difcharge the faid A. P. from his apprentieefuip

to the faid A. M. any thing in any indenture or indentures of
apprenticeship betwixt them, or otherwife, to the contrary not"

withflanding. Given, &c.

N. Alignment of an apprentice.

TO all to whom thefe prefents fna11 come: I A. M. of
• -fend greeting. Whereas ?ny apprentice A. P.

hath divers years yet to come and unexpired of his apprentice-

Jhip, to wit, whole years from the - day of
- now lafl paft, as by his indenture of apprentictfbip to

Vol. I. G me
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me fealed doth appear ; New know ye, that I theJaid A. M.
for d'vers good cafes and confderations ?ne hereunto moving,

have given, granted, afpgned, andfet over, and by thefe pre-

fenis do fully and abjolutely give, grant, ajfign, andjet over

unio A. S. of all fuch right, title, duty, term of years

to come, fcrvlce, and demand whatfoever, which I the faId

A. M. have In or to thefaid A. P. or which I may or ought

to have In him by force and virtue of the faid indenture of ap-

parenticeflrip. And moreover, 1 thefaid A. M. do by thefe pre-

fenis covenant, promlfe, and agree to and with the faid A. S.

his executors and admlnlftrators, that notwlthffandlng any

thing by me the faid A. M. to be done to thg contrary, thefaid

A. P. jhall, during the faid term of years, well and

truly ferve the faid A. S. as his ?na~fler, and his commandments

lawful and hcnjl jhall do, andfrom his fervice jhall not ab-

fent himfelf during the falaLterm. Provided, that the faid

A. S. Jhall well Intreat and ufe him the faid A. P. and him

the faid A. P. in the craft, mljlery, and occupation of a

which he thefaid A. S. new ujeth, after the befl manner that

he can or may, fiall teach, injlrucl, and inform, or caufe to be

taught, injirucled, and informed, as much as thereunto be-

longeth, or in any wife appertaineih, and J>ball alfo during the

faid term find and allow unto the faid A. P. fufpclent meaty

drink, apparel, wajlnng, lodging, and all other things needful

or meet for an apprentice. In wltnefs, &c.

A N approver (probator) is a perfon indicted of treafon

J~% or felony, and in prifon for the fame, who upon his

arraignment, before any plea pleaded, doth confefs the in-

dictment, and takes a corporal oath to reveal all treafons

and felonies that he knoweth of, and therefore prays a co-

roner, before whom he is to enter his appeal or accufation,

againft thofe that are partners in the crime contained in the

indictment. Z^'lfl- l29-
This accufation of himfelf, and oath, makes his accu-

fation of another perfon of the fame crime, to amount to

an indictment ; and if his partners are convicted, he (hall

have his pardon of courfe. 3 Inf. 129, 130.

But jultices of the peace cannot take cognizance hereof,

becaufe they have no authority by their cemmiflion to af-

fign a coroner. 3 hy'l. 1 30.

And
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And befides, as ft is in the difcretion of the court, whe-

ther they will fuller one to be an approver, this met: od

of Jate hath been feldom practifed ; And in many cales

we have what feems to amount to the fame, by itatute;

where pardon is allured to offenders, on difcovering and
convicting their accomplices.

Aqua Vitae. See (SycffC*

Arbitration. See $&arO*
Armour embezilllng. See gj>tOJC$*

Armour popifh. See Paper?*
Armour feizing. See SffaiP*

Army. See ©altu'crS Silt! £§ilit(a*

Arrack. See (ffifrcifC*

ftrratotimtttt*

WHEN an offender comes into court, or is brought
in by procefs, fometimes of capias, and fometimes

of habeas corpus directed to the gaoler of another prifon ;

the fir ft thing that follows thereupon, is his arraignment.
2H. H. 216.

Now arraignment is nothing elfe but the calling the of-

fender to the bar of the court, to anfwer the matter charged
upon him. 2 H. H. 216.
And the word in htin (lord Hale faith) is no other than

ad raucnem pmere, and in french ad refon, or abbreviated

a refn ; for as the ancient word difrain or derayn imports in

latin difrationare, todifprove or evince the contrary of any
tiling that is or may be affirmed, fo arralgne is ad rationem
ponere, to call to account or anfwer. 2 H. H. lib. And
this perhaps may be fufficient to mew the meaning of the
word, altho' not to declare its derivation ; for it feemeth to
have flowed unto the french tongue, from its common ori-
gin with the greek; of which we (hall have little doubt,
when we confider the verbs ayo^v^v, xalvtyopw, and alfo
Ifeyo^M^ as they are ufed in the claffical remains of that
language, and compare them with the terms arraigne^adrayney
difrayn, derayne.

The prifoner on his arraignment, tho' under an indict-
ment of the higheft crime, muft be brought to the bar with-
out irons and all manner of {hackles or"bonds, unlefs there

G 2 be
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be a danger of efcape, and then he may be brought with

irons. 2 H. H. 219.

Alfo there is no neceflity that a prifoner, at the time of

his arraignment, hold up his hand at the bar, or be com-
manded (0 to do ; for this is only a ceremony for making
known the perfon of the offender to the court ; and if he

anfwers that he is the fame perfon, it is all one. 2 Haw . 308.

THIS is to be underftood of arrefts in criminal cafes

only, and not in civil cafes.

Arreft, what. The word arreft is the fame, with very little variation,

in the Englifh, French, German, Belgic, and other lan-

guages of the weftern empire, heretofore fubjec~t, to the Ro-

man power ; and probably may have been derived unto us

thro' the channels both of France and Saxony : the French

arrefter fignifieth to Hop or flay ; and the Saxcn rejian, to

reft; and both perhaps have fprung from the Italian arrefto9

and that from the well known Latin verbfto, to ftand.

And, in law, an arreft doth fignify the reftraint of a

man's perfon, depriving him of his own will and liberty,

and binding him to become obedient to the will of the law

:

And it may be called the beginning of imprifonment.

Lamb. 93.
Concerning which I will fhew,

/. Who may or may not be arreted.

II. For what caufes of Jufpicion an arreft may be.

III. By whom the arreft /hail be made.

IV. The manner of an arreft.

V. What is to be done after the arreft.

L Who may or may not be arrefted.

p
I. Generally, a member of parliament (hall have the

liament?
***"

privilege of parliament for himfelf and his fervants to be

freed from arrefts : but for treafon, felony, and breach of

the peace there can be no privilege. 4 Inft. 24, 25.

Peers and bodies 2 - ^n ca ^*es °f Peers anc* corporations, the procefs IS Z

corporate. diftringas, for they cannot be arrefted. 3 Salk. 46.

In churchyards. 3- None (hall arreft priefts or their clerks, or other per-

fons of holy church, whilft they attend to divine fervice, in

churches,
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chuidics, churchyards, or other places dedicated to god ;

on pain of imprifonment and ranfom at the king's will, and

he (hall alfo make gree to the parties arretted. 50 Ed. 3.

c. 5. 2 R. 2. c. 15.

4. Alfo a warrant executed againft any peiTon whatfoever, On fundays.

on the lord's day, is void ; and the perrons ferving the fame

{hull fuffer damages, as if they had done the fame without

warrant, except in cafes of treafon, felony, and breach of

the peace. 29 C. 2. cj.f. 6.

11. For what caufes of fufpicion an arreft maybe.

By the fhtute of 34 Ed. 3. c. 1. Power is siven to the Sufpicion.

juflices of the peace, to arreft all thofe, whom they find by

indictment, or by fufpicion , and to put them in prifon.

And the caufes of fufpicion, which aie generally agreed Caufes of fufpi-

to j
ltify the arreft of an innocent perfon for felony, are

c 'on :

thefe that follow :

(1) The common fame of the country ; but it feems, Common fame,

that it ought to appear upon evidence, in an action brought

for fuch arreft, that fuch fame had fome probable ground.

2 Haiv. 76.

(2) The being found in fuch circumftances, as induce a circumftances of

ftrong prefumption of guilt; as coming out of a hoiife 81" 11,

wherein murder hath been committed, with a bloody knife

in one's hand ; or being found in pofle&on of any part of

goods ftolen, without being able to give a probable account

of coming honeftlv by them. 2 Haw. 76.
*

(3) Tne behaving one's felf in fuch a manner as betrays Flight,

a confeioufnefs of guilt ; as where a man accufed of felony,

on hearing that a warrant is taken out agajnft him, doth

abfc nd- 2 Haw. 76.

J-jut the party who flies from an arreft for a capital offence,

is not thereby guilty of a capital offence, but only liable to

forfeit his goods, when fuch flight is found againft him.

2 Haw. 122.

(4) The being found in company with one known to be Evil company,

an offender, at the tim~ of the offence, or generally at

other times keeping company with perfons of fcandalous re-

putation. 2l{aw.j6. ?. Inft. 52.

(5) The living an idle, vagrant, and difordeily life, Livirg idle,

without having any vifihie means to fupport it. 2 Haw. 76.

(6) The being purfued by hue and cry. 2 Haw. 76. Hue and c

For if a felony is d >ne, and one is purfued upon hue and
cr. , that is not of ill fame, fufpicious, unknown, nor in-

dicted ; he may be attached and imprisoned by the law of

the land. 2 Injl. ^2.

G 3 Bat



86
"Where no crime

is committed.
But generally, no fuch caufe of fufpicion, as any nf tho

abovementioned, will juftify an arreft, where in truth no
fuch crime hath been committed -

3 unlefs it be in the cafe of

hue and cry. 2 Haw. 76,

III. By whom the arreft Jhall be made.

Arreft without

warrant.

By private per-

fons.

By watchmen.

By conftables.

By any perfon

whatfoever.

Arreft with war-
rant :

By the fheriff or

eonftabie.

Sheriff may de-

pute.

Others cannot
depute.

1. In criminal cafes, a perfon may be apprehended and

reftrained of his liberty, not only by procefs out of fome
court, or warrant from a magiftrate, but frequently by a

eonftabie, watchman, or private perfon, without any war-

rant or precept.

2. Thus all perfons, who are prefent when a felony is

committed, or a dangerous wound given, are bound to ap-

prehend the ofFender, on pain of being fined and imprifoned

for their neglect. 2 Haw. 74.
Alfo, every private perfon is bound to affift an officer, de-

manding his help, for the taking of a felon, or the fup-

prefiing of an affray. 2 Haw. 75.

Alfo by the vagrant aft of 17 G. 1. Every private per-

fon may apprehend beggars and vagrants.

3. Alfo, a watchman may arreft a night walker, with-

out any warrant from a magiftrate. 2-InJi. 52.

4. In like manner, a eonftabie mav ex officio arreft a

breaker of the peace in his view, and keep him in his houfe,

or in the ftocks, till he can bring him befoie a juftice.

iH H. 587.

5. Or an) perfon whatfoever, if an affray be made to the

breach of the king's peace, may without any warrant from

a magiftrate, reftrain any of. the offenders, to the end the

king's peace may be kept ; but after the affray is ended, they

cannot be arrefted without an exprefs warrant. 2 Lift. 52.

6. So much concerning an arreft without a warrant;

next follows arrefting with fuch warrant.

7. The warrant is ordinarily directed to the fheriff or

eonftabie, and they are indictable, and fubjecf thereupon to

a fine and miprifonment, if they neglect or reiufe it.

iH. H 581.

8. If it be direc£led to the fheriff, he may command his

bailiff, under ucrff
y
or other fvvorn and known officer, ta

ferve it, without writing any precept. But if he will com-
mand another man, that is no fuch officer, to ferve it, he

muft give him a written precept, otherwife, falfe impri-

fonment will lie. Lamb. 89.

0. B d every other, perfon, to whom it is directed, muft

perfonally execute it; yet it feems, that any one may law-

fully affift him. 2 ffaw* 86.

10. But



10. If a warrant be generally dire&ed to all conftables, wl;er *' a <

, ,
. • r> r r 1 b.f may execute

no one can execute it out of his own precinct; for in fuch
it out ;tf bia

cafe it fhall be taken refpe&ively to each of them within own diflria.

their feveral diftricts, and not to one of them to execute it

within the diftricT: of another: but if- it be directed to a

particular conftable (Mr. Hawkins fays, to a particular

conftable by name), he may execute it any where within

the jurifdiclion of the juftice, but is not compellable to

execute it out of his own conftablewick. Lord Raym. 546.

1 //. //. 5 8r. 2 H. H. 110. 2 Haw. $6.

11. The juftice that iflues the warrant, may direct it to Any perfcn may

a private perfon if he pleafeth, and it is good j but he is
exesute'

not compellable to execute it, unlefs he be a proper officer.

1 H. 1*581.
12. But by the juftices oath, the warrant ought not to But not to be di-

be directed to the party, but to fome indifferent perfon, to *
d t0 the

execute it.

13. If a warrant is directed to two or more jointly, yet Where direfted

any one of them alone may execute it. Dalt. c. 169.
t0 two

J
oint, y«

IF. The manner of an arref.

1. The officer to whom a warrant is directed and deli- To be gene about

vered, ought with all fpeed and fecrecy to find out the
immed ' atei y-

party, and then to execute the warrant. Dolt. c. 169.

2. It is certainly an offence of a very high nature, to Oppofing theex-

oppofe one who lawfully endeavours to arreft another for ecution -

treafon or felony : And it feems, that the perfon who fo

eppofes an arreft for treafon, whereof he knows the party

to have been guilty, is thereby guilty of the treafon ; and

that he who fo an arreft for felony, is an acceftary

to the felony. iHaiv. 121.

3. An arreft in the night is good, both at the fuit of the Arreting in the

king and of the fubjecr. ; elfe the party may efcape. 9 Co. 66. ]

4.- By the 24 G. 2. c. 55. Conftables and others may, on Arrefting in an-

Jiaving the warrant indorfed by a juftice in another county, otter county,

into which an offender fhall have efcaped, arreft an offender

in fuch othier county, and carry him before a juftice in fuch

other county, if the offence, is bailable, to find bail 5 or

elfe (hall carry him back again before a juftice in the county

from whence the warrant did firft ifl .

5. A private perfon cannot raife power to arreft or detain Taking the

a felon. 1 H. II. 6c 1. power of the

But any juftice, or the (heriff, may take of the county
c° l

any number t
;

. : . , and

imprifon traitors, murderei ;,

fuch as do break

G 4
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peace: and every man being required, ought to affift and

aid them, on pain of fine and imprisonment. Dalt. c. 171.

But it is not juftifiable for a juftice, meriff, or other of-

ficer, to afiemble the pojfe comiiatus, or raife a power or af-

fembly of people, upon their own heads, without juftcaufe.

Dalu c. 171.

But where a juftice, fheriff, or other officer, is enabled

to take the power of the county, it feemeth they may com-

mand, and ought to have the aid and attendance of all

knight-, gentlemen, yeomen, hufbandmen, labourers, trades-

men, fe: vants, and apprentices, and of all other perfons

being above the age of fifteen years, and able to travel.

Dalt. c. 171. Becaufe, by the ftatute of Winchefter^ ali of

that age are bound to have harnefs.

But women, ecclefiaftical perfons, and fuch as be decrepit,

ordifeafed, (hall not be compelled to attend them. Dalt.

c. 171.

And in fuch cafe it is referred to the clifcretion of the

juftice, fheriff", or other officer, what number they will have

to attend on them, and how and after what manner they

{hail be armed or otherwife furnifhed. Dalt. c. 171.

Breaking open 6. As to the cafe of breaking open doors, in order to ap-

doors. prehend offenders, it is to be obferved, that the law doth

never allow of fuch extremities but in cafes of neceffity ; and

therefore, that no one can juftify the breaking open another's

doors to make an a r reft, unlefs he fir ft fignify to thofe in the

houfe thecaufe of his coming, and requeft them to give him

admittance. 2 Haw. 86.

But where a perfon authorized to arreft another, who is

fheltred in a houfe, is denied quietly to enter into it, in

order to take him j it feems generally to be agreed, that

he may juftify breaking open the doors in the following in-

ftances :

(1) Upon a capias grounded on an indictment for any

Crime whatfoever ; or upon any capias from the chancery or

king's bench, to compel a man to find fureties for the peace

or good behaviour. 2 Haw. 86.

(2) Where one known to have committed a treafon or

felony, or to have given another a dangerous wound, is

purfued either with or without a warrant, by a conftable or

private perfon ; but where one lies under a probable fufpicion

only, and is not indicted, it feems the better opinion at

this day (Mr. Hawkins fays) that no one can juftify the

breaking open doors in order to apprehend him : (And this

opinion he fotihdsbn Cok/s 4 Irji. 177. and Halt's picas of

the crown 91.) 2 Haw. 87.

But
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But lord Hale, in his hiftory of the pleas of the crown,

fays, that upon a warrant for probable caufe of fufpicion of

felony, the perfon to whom fuch warrant is directed, may
break open doors to take the perfon fufpected, if upon de-

mand he will not furrender himfelf, as well as if there had

been an exprefsand pofitive charge againfl him ; and fo (he

fays) hath the common practice obtained, notwithstanding

the contrary opinion of lord Coke : for in fuch cafe the pro-

cefs is for the king, and therefore a non o?nittas is implied.

iH. H. 5S0, 583. 2HH. 117.

And as he may break open fuch perfon's own houfe, fo

much more may he break open the houfe of anoiher to take

him ; for fo the fheriff may do upon a civil procefs : But

then he muft at his peril fee that the felon be there ; for if

the felon be not there, he is a trefpafTer to the ftranger

whofe houfe it is. 2 H. H. 117.

But it feems that he that arrefts as a private man barely

upon fufpicion of felony, cannot juftify the breaking open

of doors to arrelr. the party fufpecled, but he doth it at his

peril, that is, if in truth he be a felon, then it js juftifiable,

but if he be innocent, but upon a reafonable caufe fufpe&ed,

it is not juftifiable. 1 //. H. 82.

But a conflable in fuch cafe may juftify, and the reafonof

the differance is this : becaufe that in the former cafe it is

but a thing permitted to private perfons to arrelr. for fufpi-

cion, and they are not punifliable if they omit it ; and there-

fore they cannot break open doors ; but in cafe of a con-

flable, he is punifliable if he omit it upon complaint.

2EH92.
(3) Upon a warrant from a juftice of the peace, to find

furcties for the peace or oood behaviour. 2 Haw. 86.

1 H. #582. 2.HH 117.

And in general, Mr. Dalton fays, an officer upon any

warrant from a juftice, either for the peace or good beha-

viour, or in any cafe where the king is a party, may by-

force break open a man's houfe, to arreft the offender.

Dalt. c. 169.

(4) On a warrant to fearch for ftolen goods, the doors

may be broken open, if the goods are there j and if they

are not there, the conftib'e feems indemnified, but he that

made the fuggeftion, is punifhable, 2 H. H. 151.

(5) Where forcible entry or detainer is found by inquifl-

tion before juftices of the peace, or appears on their view.

2 Haw. 86.

(6) On a capias atfogatum, or capias pro fine. 2 Haw. 86.

(7) On the warrant of a juftice of the peace for the levy-

ing of a forfeiture, in execution of a judgment, or convic-

tion
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tion for it, grounded on any ftatute, which gives the whole

or any part of fuch forfeiture'to the king. 2 Haw. 86.

(8) Where an affray is made in a houfe, in the view or

hearing of the conftable, he may break open the doors to

take them. I Haw. 137. 2 Haw. 87.

(9) If there be diforderly drinking or noife in a houfe, at

an unfeafonable time of night, efpecially in inns, taverns,

or alehoufes, the conftable or his watch, demanding en-

trance, and being refuftd, may break open the doors, to

fee and fupprefs the diforder. 2 H. H. 95.

(10) Wherever a perfon is lawfully arretted for any caufe,

and afterwards efcapes, and fnelters himfelf in an houfe.

2 Haw. 87.

But upon a general warrant, without exprefling any fe-

lony, or treafon, or furety of the peace, the officer cannot

break open a door. 1 H. H. 584.
Neither ought dcors to be broken open to take a perfon,

who is required to take certain oaths by virtue of a ftatute,

becaufe in fuch cafe the warrant is not grounded on a prece-

dent offence. 2 Haw. 87. 12 Co. 131.';

But if an officer, to ferve any warrant, enters into a

houfe, the doors being open, and then the doors are locked

upon him, he may break them open in order to regain his

liberty. 2 Haw. 87.
Killing in the

y t Jf there be a warrant agaihfl: a perfon, for a trefpafs
arreft or purfuit.

or breach of the peace;j an(j ^e flies and will not yield to the

arreft, or being taken makes his efcape ; if the officer kills

him, it is murder. 2 H. H. 117.

But if fuch perfon, either upon the attempt to arreft, or

after the arreft, aflault the officer, to the intent to make
his efcape from him, and the officer ftanding upon his guard,

kills him, this is no felony ; for he is not bound to go back

to the wall, as in common cafes of fe defendendoy for the

law is his protection. 2 H. H. 118.

But where a warrant ifTueth againft a perfon for felony,

and either before arreft, or after, he flies and defends him-

felf with Hones or weapons, fo that the officer muff give

over his purfuit, or otherwife cannot take him without kil-

ling him, if he kill him it is no felony. And the fame

law is, for a conftable that cloth it by virtue of his oifice,

or on hue and cry. 2 H. H. 11 8.

But then there muft be thefe cautions: 1. fie muft be a

lawful officer ; or there muft be a lawful warrant. 2. The
party ought to have notice of the reafon of the purfuit,

namely, becaufe a warrant is againft him. 3. It muft be

a cafe of neceffity, and that not fuch a neceility as in the

/annex cafe, where an aflault is made upon the officer 5 but

this
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this is the neceffity, namely, that he cannot otherwife be

taken. 2 H. H. 119.

But tho' a private perfon may arreft a felon, and if he

By fo as he cannot be taken without he be killed, it is

excufable in this cafe for the neceffity; vet it is at his peril,

that the party be a felon ; for if he be innocent of the felony,

the killing (at leaft before the arreft) feems at leaft man-
slaughter ; for an innocent perfon is' not bound to take

notice of a private perfon' s fufpicion. 2 //. H. 119.

8. A perfon fworn and commonly known, and acting wk
rf

hcr th -

within his own precinct, need not mew his warrant
; kyttoftewhis"»-

he ought to acquaint the party with the fubitance of it. rant.

2 Haw. 85.

And an officer giveth fufficient notice what he is, when
he faith to the party, I arreft you in the king's name; and

in fuch cafe, the party at his peril ought to obey him, tho'

he knoweth him not to be an officer ; and if fie have no
lawful warrant, the party grieved may have his action of

falfe imprifonment. Dalt. c. 169.

But the learned editor of Hale's hiftory obferves hereupon,

that the books referred to do intend the general warrant

conftituting fuch perfon an officer, as a bailiff, or the like,

in a civil action 3 tho' it may be otherwife in cafe of felony,

becaufe in fuch cafe a private perfon may arreft a felon

without any warrant at all. 2 H. H. 116.

But if he acts out of his precinct, or is not fworn and
commonly known, he muft t'hew his warrant if demanded.

2 Haw. 85, 86. Otherwife the party may make refiftance,

and needs not to obey it. Dalt. c. 169.

But if the conftable has no warrant, but doth it by

virtue of his office, as conftable, it is fufficient to notify-

that he is conftable, or that he arreits in the king's name.
1 H. H. 583.

But in the cafe of a warrant of diftrefs, iffued by a

juftice of the p-ace, for the levying a pecuniary forfeiture

or fum of money, it is fpecially provided by the ftatute

of the 27 G. 2. c. 20. that the officer executing the fame,

fhall, if required, fhew his warrant to the perfon whole
goods are diftrained, and fhall fuffer a cony thereof to be

taken.

9. If the conftable come unto the party, and require him No arreft by

to go before the juftice, this is no arreft or imprisonment. wcrds -

Dalt. c. 170.

For bare words will not make an arreft, without laying

hold on the perfon. 1 Salk. 79. 2 Haw. 129.
10. It hath been holden, that if a cor.ftabie, after ^ Retaking after

Jiath arretted the party by force .01 a warrant, fuffer him to aneft«
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go at large, upon his promife to come again and find fure*

ties, he cannot afterwards arreft him by force of the fame

warrant: However if the party return, and put himfelf

again under the cuftody of the conftable, it feems that it

may be probably argued, that the conflable may lawfully

detain him, and bring him before the juftice, in purfuance

of fuch warrant ; but in this the law doth not feem to be

clearly fettled. 2 Haw. 81.

But if the party arretted do efcape, the officer upon frefli

fuit may take him again and again, fo often as heefcapeth,

altho' he were out of view, or that he fhall fly into another

town or county. Dalt. c. 169.

V. What is to be done after the arreft.

Bv a private T « When a private perfon hath arretted a felon, or one

perfon. fufpec"teJ of felony, he may detain him in cuftody till he

can reafonably difmifs himfelf of him ; but with as much
fpeed as conveniently he can, he may do any of thefe three

things :

(1) He may carry him to the common gaol ; but that is

now rarely done. 1 H. H. 589. 2 H. H. 77.

(2) He may deliver him to the conttable, who may either

carry him to gaol, or to a juftice of the peace. 1 H. H.

(3) He may carry him immediately to a juftice of the

peace. 1 H. H. 589.

By a watchman. 2. If the conftable, or his watch, hath arrefted affrayers,

or perfons drinking in an alehoufe diforderly at an unfea-

fonable time of night, he may put the perfons in the

flocks, or in a prifon if there be one in the vill, till the

heat of their paffion or intemperance is over, tho' he deliver

them afterwards ; or till he can bring them before a juftice.

2 H. H. 95.

By an officer by 3. If the arreft is by virtue of a warrant, when the of-

warrant. £cer hath made the arreft, he is forthwith to bring the par-

ty, according to the direction of the warrant : If it be to

bring the party before the juftice who granted the war-

rant fpecially, then the .officer is bound to bring him be-

fore the fame juftice ; but if the warrant be to bring him
before any juftice of the county, then it is in the election

of the officer, to bring him before what juftice he thinks fit,

and not in the election of the prifoner. 1 H. H. 582.

7.H.H. 112.

But if the time be unfeafonable, as in or near the night,

whereby he cannot attend the juftice, or if there be dan-

ger of a prefent refcue, or if the party be fick, he may
feeu re
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fecure him in the flocks, or in an houfe, till the next day,

or fuch time as it may be reafonable to bring him. 2 H.
U. 120.

And when he hath brought him to the juftice, yet he is

in law ftill in his cuftody, till the juftice difcharge, or bail,

or commit him. 2 H. H. 120.

4. But it is faid, the conftable is not obliged to return Returning the

the warrant itfelf, but may keep it for his own justification, warrant «

in cafe he mould be queftioned for what he had done ;

but only to return what he has done upon it. Lord Raym.

1196.

5. And this feems to be implied in the ftatute of the Conflable i*»

24 G. 2. c. 44. which enaaeth, that no aftion mail be
demnified «

brought againft any conftable or other officer, or perfon act-

ing by his order, and in his aid, for any thing done in obe-

dience to the warrant of a juftice of the peace, until de-

mand hath been made, or left at the ufual place of his

abode, by the party, or by his attorney, in writing, figned

by the party demanding the fame, of the perufal and copy
of fuch warrant, and the fame hath been refufed or neg-

lected for fix days after fuch demand : And if after compli-

ance therewith, any fuch action (hall be brought, without

making the juftice who figned the warrant defendant, on
producing and proving fuch warrant at the trial, the jury

fhall give their verdict for the defendant. / 6. And it is

certain the conftable cannot grant a perufal or copy of the

warrant, unlefs he hath it in his cuftody.

6. By an ancient ftatute, 27 H. 6. c. 10. No fheriffFea ft* arreSj

fliall take for any arreft, but 20 d. and the bailiff which
maketh the arreft \d. on pain of 40/. half to the king,

and half to him that will fue in feftions (or the courts above)

and treble damages to the party injured.

Upon which ftatute perhaps may be founded the cuftom

in many places, of giving ^d. to the conftable with the

warrant, for his trouble in executing the fame; which in-

deed at that time might be a reafonable fatisfaction ; for

4^. then was worth more than ten times the value of \d.

now. Which decreafe in the value of money, in this and

many other cafes depending upon ancient ftatutes, may feem

to require fome confideracion.

The rewards for arrefting or apprehending highwaymen
and others, may be found under their refpective titles.

Arfon. See fttftttftlff.

Artificers. See gccbailW*

aidtttt.
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•Zti&ult ants 25attecp*

I. Jjjault, what.

II. Battery', what.

III. In what cafes they may be juftifiea
1

.

IV. How punified.

I. Affault, what.

ASSAULT, ajfultus, fr°m the french affayler, is ail

attempt or offer, with force and violence, to do a

corporal hurt to another ; as by finking at him with or with-

out a weapon ; or prefenting a gun at him, at fuch a dis-

tance to which the gun will carry ; or pointing a pitch-

fork at him, ftanding within the reach of it; or by hold-

ing up one's fift at him ; or by any other fuch like ad!:,

done in an angry, threatning manner, i Haw. 133.

And from hence it clearly follows, that one charged

with an affault and battery, may be found guilty of the

affault, and yet acquitted of the battery : But every bat-

tery includes an affault ; therefore on an indictment of af-

fault and battery, in which the affault is ill laid, if the

defendant be found guilty of the battery, it is fufficient.

1 Haw. 134.

Notwithstanding the many ancient opinions to the con-

trary, it feems agreed at this day, that no words whatfoever

can amount to an affault. 1 Haw. 134.

II. Battery, what.

Battery (from the Saxon batte, a club, or beatan, to

beat, from whence cometh alfo the word battle) feemeth

to be, when any injury whatfoever, be it never fo fmall,

is actually done to the perfon of a man, in an angry,

or revengeful, or rude, or infolent manner, as by fpitting

in his face, or any way touching him in anger, or vio-

lently ju filing him out of the way, and the like. 1 Haw.
*34.

27/. In what cafes they may he juftifed.

A perfon may juftify an affault, in defence of his perfon,

or of his wife, or matter, or parent, or child within age

;

and
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and even a wounding may be juftified in defence of his per-

fon, but not of his pofTeffions. 3 Sdk. 46.

Alfo if an officer having a lawful warrant lay hands on

another to arr'eft him, or if a parent in a reafonable man-
ner chaftife his child, a matter his fcrvant, a fchoolmafter

his fcholar, a gaoler his prifoner, and even a hufband his

wife as fome fay ; or if one confine a friend who is mad,

and bind and beat him in fuch a manner as is proper in

his circumftances ; or if a man force a fword from one

who offers to kill another therewith; in all thefe cafes, and

fuch like, it is juftifiable. 1 Haw. 130.

Likewife a perfon may juftify in afiault and battery

of another, who doth menace or afiault him, and attempt

to beat him from his lawful watercourfe or highway.

Pult. 42.

Likewife, if a perfon comes into my houfe, and will not

go out, I may juftify laying hold of him, and turning him
out. Nelf. Afiault.

And where a man in his own defence beats another who
firft affaults him, he may take advantage thereof, both up-

on an indictment, and upon an action ; but with this dif-

ference, that on an indictment he may give it in evidence

upon the plea of not guilty, but on an action he muft plead

it fpecially. 1 Haw. 1 34.

IV. How punijhed.

There is no doubt but that the wrong-deer is fubject both

to an action at the fuit of the party, wherein he (hall ren-

der damages ; and alfo to an indictment at the fuit of the

king, wherein he fhall be fined according to the heinouf-

nefs of the offence. 1 Haw. 134.

And by 6 G. c. 23. / II. Aifaulting in the frreet or

highway, with intent to fpoil peoples cloaths, and fo fpoil-

ing them, is felony and tranfportation.

And by 7 G. 2. c. 21. Aflaulting with intent to rob, is

alfo made felony and tranfportation.

And by ^ An. c. 16. Affaulting a privy counfellor in

the execution of his office, is felony without benefit of

clergy.

A private affault is not inquirable in the leet, not being

a common nufance, as all affrays are. 1 Hazv. 135.

Warrant
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Warrant for an afifault.

Weftmorland. s To the conftable of

WHEREAS complaint bath been made before me J. P.

efquire, one of his majejlfs juftices of the peace in and

for the faid county', upon the oath of A. I. of in the

faid county, taylor, that A. O. of aforefaid, butcher,

did on the day of violently ajfault and beat

him the faid A. I. at aforefaid in the county aforefaid:

*Thefe are therefore in his faid majejlfs name, to command you

forthwith to apprehend the faid A. O. and to bring him be-

fore me to anfwer unto the faid complaint, and to be further

dealt withal according to law. Given under my hand andfeal

the day of, &c.

Indidtment for an aflault.

H E jurors for our lord the king upon their oath prefent,

that A. O. of in the faid county, butcher, on

fhe day of in the year of the reign of 4

• at • aforefaid in the county aforefaid, in and

upon A. I. taylor, then and there being in the peace ofgod and

of our faid lord the king, with force and arms, an ajfault did

make, and him the faid A. I. then and there did beat, wcund9
and evil intreat, and then and there to him other enormous

things did, to the great damage and hurt of him the faid A. I.

and to the evil example of all others offending in the like kind,

and againjl the peace of our faid lord the king, his crown and

dignity.

Afiife, what. J > A SSISE (affeffio) anciently fignified in general, a

J~\ court where the judges or afleiTors heard and de-

termined caufes; and more particularly upon writs of af-

Jize brought before them, by fuch as were wrongfully put

out of their pofTeilions. Which writs heretofore were very

frequent ; but now mens pofTeiTions are more eafily reco-

vered by ejectments, and the like. Yet (till the judges in

their circuits have a commiiTion of ajjize, directed to them-

felves and the clerk of aflize, to take affizes, and to do

right upon fuch writs.

2 2. To
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£. To which commimon of ajfize, four other commif- The circuit

fions are now fuperadded j to wit, committor^

(i) A commiilion of general gaol delivery, directed to the

judges and the clerk of aifize aiibciate ; which gives them

power to try every prifoner in the gaol, committed for

any offence whatfoever, but none but prifoners in the

gaol.

(2) A commiilion of oyer and terminer, directed to the

judges and many other gentlemen of the county ; by which

they are impowered to hear and determine treafons, felonies,

and other mifdemeanors, by whomfoever committed, whe-

ther the perfons to be tried be in gaol or not in gaol.

(3) A commiilion or wrii of nifi prius, directed to the

judges and clerk of ainze, by which civil caufes brought to

iflue in the courts above, are tried in the vacatiort by a

jury of twelve men of the county where the caufe of action

arifes ; and on return of the verdict of the jury to the court

above, the judges there give judgment.

(4) A commimon of the peace in every county of their

circuit.

3. By the precept for the general gaol delivery above- Sheriffs,juices,

mentioned, the fheriff is commanded to attend there in and others to ac-

perfon, with his under-fherifF; and to give notice to all

juftices of the peace, mayors, coroners, efcheators, Rew-
ards, and alfo to all chief conilahles and bailiffs of hundreds

and liberties, that they be then and there in their own per-

fons with their rolls, records, indictments, and other re-

membrances, to do thofe things which to their offices in

that behalf appertain to be done.

By virtue whereof, all juftices of the peace, mayors, and

Others abovementicned, of that county where the judges

have their anlzes, are bound to be prefent ; and if they

make default, without lawful impediment, the judges may
fet a fine upon them for their neglect. Cr. Circ. 4.

4. Alfo, by ancient cuftom (that is, by the common law GonftaMea pr««

Of the land) before the coming <Ji the judges, the high con- fentments.

ftables iiTue their warrants to the petty confiables, to make
prefentments of all crimes and offences cognizable at the

aflizes ; to the inter.: as it feemeth) that the judges thereby

may have a general information and knowledge, how the

peace hath been kept: which prefentments being delivered

to the high con ftables, are by them delivered into court,

and make up part of the roils, and other remembrances
abovementioned.

Which faid warrants of the high conftabies perhaps may
be beft drawn upon the words of the commiilion of

and terminer, which is the largeit of all the five cm-
Vol. I. H
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miffions abovcmcntioned : And then the form thereof may
be thus;

Weftmorland C To the conftable of — in the faid

Eaft Ward. 1 county.

THESE are to require you thefaid conflable, in his ma-
jejiy's name, to make out a prefentment in writing ofall

treafons, mifprifions of treafons, infurreelions, rebellions ; coun-

terfeitings^ clippings, wajhings, falfe coinings, and other falfi-

ties of the money of Great Britain, and of other kingdoms and
dominions whatfoever ; and of all murders, felonies, man-

slaughters, killings, burglaries, rapes of women, unlawful

meetings and conventicles, unlawful uttering of words, affem-

blies, mifprifions, confederacies, falfe allegations, trefpaffes,

riots, routs, retentions, efcapes, contempts, falfities, negli-

gences, concealments, maintenance, opprejjions, champerty, de~

ceits, and all other evil doings, offences, and injuries whatfo-

ever ; and alfo the acceffaries of them-, by whomfoever, and in

what manner foever, done, committed or perpetrated, within

your conftablewick. Which faid prefentment fo made in writing

as aforejaid, andfigned by you, you are to deliver to me at'

in the faid county, on the day of' at

the hour of in the forenoon of the fame day, that I
may have the faid prefentment ready to be delivered to his faid

?najejlfs jujlices of oyer and terminer and general gaol delivery

at the next affixes to be holden for the faid county. Herein

fail you not, as you will anfwer the contrary at your peril*

Given under my hand, the day of in the year

of our lord

John Bownefs, High Con/labk.

Stttatijmettt.

THIS word, as a law term, we have immediately

from the French attachcr, to tye, or make faft.

The Italian word is attacare ; the Spanifh aitacar 3 and the

Saxon tacan, to take.

It fignifieth the taking of a man's body by commandment
of a writ or precept ; and is properly grantable in cafes of

contempts, againft which for the molt part all courts of re-

cord generally, but more efpecially thofe of Wejlminfler hall,

and above all the court of king's bench, may proceed in

a fummary manner, according to their difcretion. 2 Haw,
141.

But
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But in the cafe of K. and Bartlett9 H. 8 G. 2. it is fa id,

that generally the feflions have not a power to award an

attachment ; but the court faid, they would not determine

how it would have been, if they bad committed the perfon

for contempt ; but the ordinary and proper method is, by

iiidiament. Seff. Ca. V. 2. 176.

TH E difference between a man attainted and convic-

ted is, that a man is faid to be convicted before he

hath judgment, as if a man be convicted by verdidl or con-

fefiion ; and when he hath his judgment upon the verdict or

confellion, then he is faid to be attainted. 1 bift. 390.

That is to fay, his blood is become (attinclus) tainted)

ftained, or corrupted : infomuch that by the common law,

in cafes of treafon or felony, his children, or other kindred

cannot inherit his eftate, nor his wife claim her dower ;

and the fame cannot be reftored or faved, but by act of par-

liament : and therefore in divers inftances, there is a fpecial

provifion by act of parliament, that fuch or fuch an attain-

der fhall not work corruption of blood, lofs of dower, nor

difherifon of heirs.

Zttainu
ATTAINT is a writ that lieth, where a falfe ver-

dict in a court of record, upon an iflue joined by the

parties, is given. 1 Inft. 294. Which is treated of under

title 3uro?s.

2tttO?ttC?>

'•ATTORNEY is an ancient Englijh word, and Derivatioi^
-*~L fignifleth one that fs fet in the turn, ftead, or place

of another. 1 Inf. 51.
2. By the 2 G. 2. c. 23. If anV perfon mail act as at- Acting before

torney or folicitor, for gain or reward, without being dulv imolkd.

admitted and inrolled j he fhall forfeit 50/. witb treble

H 2 cods,
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cofls, to him who (hall fue in 12 months in any court of

record at Weftminjier^ or at the aflizes, or feffions where

the offence fhall be committed : and no proceedings there-

upon mall be removed before judgment, or flayed by any
certiorari or other writ. f. 24, 25.

Acting as jufticc 3. No attorney or folicitor (hall be capable to continue
of the peace.

or ^ a j u ft.;ce f fa peace, during fuch time as he (hall

continue in the bufinefs and practice of an attorney or fo-

licitor. 5 G. 2. c. iS. f. 2.

Acting being a 4. No recufant convict mail practi'fe as an attorney cr
recufant.

folicitor ; on pain of 100/. half to the king, and half to

him that (hall fue. 3 J. c.~$*J. 8.

Convicted of 5. If any perfon who hath been convicted of forgery,
orgery, c.

perjury, or fubornation, or common barratry, fhall prac-

tife as an attorney or folicitor ; he fhall be tranfported for

feven years. 12 G. c. 29. f. 4.
Who may act as 0# jf anv perfon, not legally admitted as an attorney or
attorney in the r ,- • n U n r -\ • 1 /L 11

county court, folicitor, mail set as fuch in any county court ; lie lnall

forfeit 20/. with cofts, to him who fhall fue in 12 months

in any court of record. 12 G. 2. c. 13/ 7.
Who may act as

y No perfon fhall acl as attorney or folicitor, at any

Jeffionsf

m C
general or quarter fefnons of the peace, unlefs he hath been

admitted and inrolled in one of the courts of record at Weft-

mif/fter; on pain of 50/. with treble ccfls to him who fhall

fue in 12 months in any of the faid courts at Weftminjier 5

and if any attorney fhall permit any perfon to make ufe of

his name in fuch fefiions, he fhall forfeit 50/. in like man-
ner. 22 G. 2. c. 46. f. 1 2.

And no clerk of the peace, under-fherifT, or their depu^

ties, fhall acl: as folicitor, attorney, or agent at any gene-

ral or quarter fefiions ; on like pain of 50 1. / 14.
How far exemp-

g> jf a fworn attorney be chofen conftable, he may have
ted from offices. . r . .. . . ,-/,.-, , r t 1 • r 1

a writ or privilege for his difcharge, became or his perioral

attendance which is required in the courts wherein he is

an attorney. 2 Hawk. 63.

And, more generally, it is faid, that attorneys fhall not

be elected to any office without their own confent, by

reafon of their faid attendance in the courts. Cro. Car. 1 1,

Yet it hath been faid, that an attorney fhall not be ex-

cufed by privilege from offices, which may be executed by

deputy ; but only thofe which require perfonal duty.

March 30.
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IT is judged not foreign to the office of a keeper of the
peace, to have fome knowledge of the law contained

under this title : Concerning which we will fhew,

I. What things may be fubmitted to arbitration.

IL The feveraI kinds cf fubmiffion to arbitration.

Ill The award; and therein what JJoall be deemed a
good awards and what not.

I. What things may be fubmitted to arbitration.

i. It is held clearly, that all matters of controvert, ei- Actions perfo-

ther of fact, or of a right in things and actions Deifonal and nal '

uncerta-n, may be fubmitted to arbitration. 9 Co. 78.
2 All matters of freehold, or any right and title to a Matters of fie*

freehold, cannot be fubmitted to arbitrament ; for a free- hold -

hold is not transferrable from one to another, without li-

very and feifin
: Yet if there be a fubmiffion concerning the

right, title, or poiTemon of lands and tenements, and" the
parties enter into mutual bonds, to fland to the award mad^
relating to them, they forfeit their bonds unlefc they obey
it.^ 1 Roll. Abr. 242, 244. Read. Jrb. Wood b. 4. c. ?
So it the condition of an obligation is, to ftand to an award

ling lands; and the arbitrator awards the land to one,
ana that the other (hall releafe to him : if he doth not re-
Jeafc, the obligation is forfeited. 1 Bac. Abr.. Arbitra-
ment. A.

But if the arbitrator awards the land to one, it f^ems
the obligation is not forfeited, tho' the other do not cor-
vey to him to make him a good title; fcr the arbitrator
hath not awarded any act to be done by the party, and the
award itfelf cannot transfer the right, and fomuft be void
and then the condition of the obligation cannot be forfeited -

t^r the awarding the land to one, cannot be expounded, that
the other mall infeoff him. id.

And altho' there be no bond, vet if the arbitrator do
award that the one (ball infeoff the other ; it feems thatan action on the cafe may be maintained for not doin* it

•

for the award in it felf is as good as i^ there were a bond!
and then there is the fame reafon an action mould 11^ as
that the condition of the obligation mould be forfeited:
tor if fuch an award were void, then the condition of the
obligation to perform it could not be broken id

tf 3 la
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Matters of

record.

Debts due by

specialty.

In like manner, an annuity is not determinable by award

;

for it is reckoned in nature of a freehold, and therefore

cannot pafs without the deed of the party, id.

So a partition cannot be made by award ; for a freehold

cannot pafs (as was faid) without livery and feifin. id.

It hath been doubted, whether leafes for years, being.

chattels real, could be transferred by award ; therefore it

feems fafeft, when the controverfy relates to thefe, that

the parties be bound in mutual obligations to perform the

award : and then, if the arbitrators award, that one fhall

aflign or transfer the leafe to the other y if he refufeth, he
forfeits his obligation, id.

3. Debts on arrearages of accounts before auditors, mall
not be difcharged by award ; becaufe it appears of record,

and muft be difcharged by matters of as high a nature.

1 Bac. Abr. Arbitrament. A.

4. Debts due by fpecialty cannot be difcharged

by a bare award ; but if the fubmiflion was by bond,

the award would be a good bar ; for one fpecialty may
be dilTolved by another. 1 Bac. Abr. Arbitrament. A.

A thing certain. 5. A certain and fixed debt is not difcharged by an
award ; for the end and defign of an arbitration is, to re-

duce uncertain debts and duties to a certainty : and to

award a man a certain debt, is to give him no more, nor

do any greater thing for him, than was done before ; for

now he can have but an aclion, and that he might have

before; and to give him lefs than he had before, is to do
him a manifeft injuftice, which the arbitrator cannot do.

I Bac. Abr. Arbitrament. A.
But if 20/. be due to a man, and he and another fub-

mit all perfonal things to arbitration ; there, if the arbi-

trator award 10/. it is a good award : becaufe there were
other uncertain things fubmitted, and the arbitrator had
confideration of all, and fet one againft the other in making
the award ; fo as perhaps the debt of 20/. was diminifhed,

in confideration of fome trefpaffes done by him to the other

party, id,

6. Criminal matters, as treafons, murders, felonies, and
other offences indictable at the fuit of the king, cannot Le

fubmitted to arbitrament ; for it is for the good of the com-
mon wealth, that fuch offenders be made known and pu-

nifhed : and the king in fuch cafes is a party, for whom the

other parties cannot undertake. And altho' the fubmifTion

be by bond, yet the obligation is void ; and the parties may
fee punifhed for entring into fuch bonds. 1 Bac, Abr, Ar-
bitrament, A,

Criminal of>

fences.

But
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But if the party injured proceeds by way of action, as

he may in aflaults and batteries, libels, and the like ; the

damages he fuftained, or expects to recover, may be Ad-

mitted to arbitration : for in fuch cafe, the action is for

himfelf, and not for the king. Compleat Arbitrator 28.

7. Alfo, matrimonial caufes, or any thing concerning the Matrimonial

contract or dilTolution of marriage, cannot be fubmitted to caules «

arbitrament. 1 Roll's Abr. 252.

But the damages a perfon fuftained by a promife of mar-

riage, or any thing relating to a marriage portion, may be

fubmitted. 16 Ed. 4. 2.

II. The feveral kinds of fubmiffion to arbitration.

1. A fubmiffion by words is good, and the party in whofe By p*ol*

favour the award is made, hath a remedy to inforce a per-

formance of it : Yet it is not expedient that any fubmif-

fion mould be by parol, becaufe the party may revoke it

at pleafure, at any time before the award made, and that

by word likewife ; and the judges will rarely inforce the

performance of an award, when either the fubmiffion or

the award is by parol, becaufe it lays fo great a foundation

for perjury. Compl. Arb. 21.

2. Submiffion may alfo be by covenant \ but this method By covenant.

is feldom ufed : for tho' it contains the fame certainty with

a bond, yet the method of fuing on a covenant is different,

and more difficult than in fuing on a bond. Compl. Arb.

7. 46.

3. Submiffion by rule of court (A) is made in purfuance By rule of court.

of the ftatute 9 & 10 IV. c. 15. which enacteth as follows :

It mail be lawful for all merchants and traders, and others

defiringto end any controverfy, fuir, or quarrel (for which
there is no other remedy but by perfonal action, or fuit in

equity) by arbitration, to agree that their fubmifiion to the

award or umpirage be made a rule of any of his majefty's

courts of record, which the parties (hall choofe, and to in-

fert fuch agreement in their fubmiffion, or the condition of

the bond or promife, whereby they fubmit themfelves

:

Which agreement being fo made, and inferted in their fub-

miffion or promife, or condition of their refpective bonds,
fhall or may, on producing an affidavit thereof, made by
the witnefles thereunto, or any one of them, in the court
of which the fame is agreed to be made a rule, and reading

and filing the faid affidavit in court, be entrcd of record in

fuch court ; and a rule fhall thereupon be made in the faid

court, that the parties fhall fubmit to, and finally be con-
cluded by fuch arbitration or umpirage j axd in cafe of dif-

H 4 obedience
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obedience to fuch arbitration or umpirage, the party neg-

lecting or refufing to perform the fame, or any part there-

of, mall be fubject to all the penalties of contemning a rule

of court ; and the court on motion fhall iflue procefs ac-

cordingly ; which procefs fhall not be flopped or delayed

jn its execution, by any order of any other court of law or

equity, unlefs it mall be made appear on oath to fuch court,

that the arbitrators or umpire mifbehaved themfelves, and

that fuch award was procured by corruption, or other un-

due means.

And this is allowed to be the moft expeditious way ; and

the method is to get a counfel to move in any of the courts

to have it made a rule, which in fuch cafe is never denied ;

and then the party is liable to the fame penalties that he

would be for difobeying any other rule of court. Compl.

Arb. 6, 47.

By bond. 4. Or laftly, the fubmiffion may be by bond (B). In

which cafe each party muft give to the other a bond;

which bond, and condition, muft contain exactly the fame

words, only changing the names of the parties. And the

penalty of the bond fhould at lead be the value of the thing

fubmitted ; fo that the party may rather abide by the

award, than forfeit his obligation. Compl. Arb. 46.

And undoubtedly a fubmiffion by bond in fome refpecls^

exceeds a fubmiffion by rule of court ; for an award made

purfuant to bonds of fubmiffion, may bind the parties exe-

cutors ; but if the party, who refufes to perform an award

made purfuant to a rule of court, mall die, the act of par-

liament directing that the profecution fhall be carried on

by attachment, the remedy being loft, the award is loft

likewife. Compl. Arb. 34.
Both by bond and 5. Sometimes the fubmiffion is both by bond and rule of
tuleof court.

c@urtj Dy adding the party's confcnt at the bottom of the

condition of the bond ; and this is frill thebeft way, for then

the party may proceed which way he pleafes : and it is faid,

that he may proceed both ways ; that is to fay, both on the

bond, and have an attachmant likewife for the contempt.

1 Salk. 73.
Whether the 6. But in which way foever the fubmiffion is made, the

te^nter?^ {iime neverthelefs may be revoked, tho' made irrevocable

jnanded. by the ftrongeft words ; for a man cannot by his own act,

make fuch authority or power not countermandable, which

by the law and in its own nature is countermandable.

8 Co. 82.

But if the fubmiffion be by bond, if the party revokes, he

forfeits his obligation^ for that he hath broken the words

of the condition, which are, that he fhall Hand to and abide

the
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tVc award. And if he revokes, he muft. likewifegive no-

tice of" the revocation ; and if the fubmiflion was by bond,

the revocation mull: be in writing. 8 Co. 82,

And if the fubmiflion be made a rule of court, purfuant

to the acl: of parliament; if either of the parties revokes,

the court will grant an attachment. Compl. Arb. 82.

Kut if the fubmiflion be by word, the party may revoke

at pleafure, and he forfeits nothing ; but he muft in this

cafe likewife give notice of the revocation, tho' it need not

be in writing : and the notice muft be to the arbitrators

themselves. 8 Co. 82.

III. The award (C); and therein what fljall he,

deemed a good awards and what not.

1. The arbitrators cannot injoin an oath to the witnefles, Arbitrators caa-

there being no law which gives them any fuch power. sot adminifler an

2. It is highly convenient that the award be in writing, ^Jard befttobe

and fo to be mentioned in the fubmiflion. Compl. Arb. 34. in writing.

3. It is not required by any of the ftamp a£ts, that an whether it (hall

award by name mall be on ftamped paper or parchment; nor be u Fon flamp.

doth it feem to be comprehended under any defcription in

the faid acl:s, unlets it be under tliefe general words [obliga-

tory :nftrument\ ; and if fo, then it (hall be on a double fix-

penny ftamp.

4. One thing efTential to a good award \s^ that it be Award t© be ac-

piade, with refpe£t to perfons and things, according to the cording to the

fubmiflion. JYooa b. 4. c. 3.
a °*%

Upon which ground, as the arbitrators are, with refpecl

to the things fubmitted, circumfcribed and tied down to the

fubmiflion ; fo in feveral cafes it has been difputed, whether

their awarding releafes to the time of the award, and not

to the t
:me of the fubmiflion, was good ; it is therefore moil

advif.b'e to award releafes to the time of the fubmiflion ;

tho' it is now clearly held, that general releafes mall extend

only to the time of the fubmiflion, and that, if there be re-

leafes awarded to the time cf the award, they mall be good,

unlefs it be fhev/n on the other fide, that fome new matter

hath arifen between the parties between the fubmiflion and
award. 1 Roll. Abr. 242. 6 Mod. 34.

That is to fay, an award of releafes to the time of ma-
king the award, includes all that is within the fubmiflion,

and more; which fhall be good for fo much as is within

the fubmiflion, and void for the refldue. 1 Bac. Abr. Ar-
bitrament. E.

It the fubmiflion be, fo as the award be ready to be deli-

find to the parties or to fu:k of them as /ball defirt tbefi

the
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the parties fo bound are themfelves obliged to take notice of

the award at their peril ; but if the words of the fubmifTion

be, fo that the award be delivered to each party byfuch a day,

then it mull be delivered to each party accordingly. Read,

Arb. Wood b. 4. c. 3.

But tho' the words of the fubmiflion may be fuch, as will

oblige the parties to take notice of the award at their peril

;

yet if the arbitrators award that one of the parties (hall do an
a£t, which depends upon another firft to be done of the other

party, he muft have notice of it ; at leaft the party who
would take advantage of it, muft (hew that he hath done

what was neceflary on his part. Compl. Arb. 12.

An award that one fhall pay for the writings of the

award, or the reckoning in the houfe where the award was
made, is a void award ; for fuch things are plainly out of

the fubmiflion. 1 Roll's Abr. 254.
Award to be be- 5. Alfo, it is required, that the award be beneficial, and
nefioal to either

app jnt fomething advantageous to either party ; for an
award of one fide only, is not good : fo if an award be,

that one of the parties fhall go to Rome, when it appears that

there is no advantage to the other party by his going, it is

void. JFood b. 4. c. 3.

So if a man and woman fubmit themfelves to an award, it

is no good award that they fhall intermarry, for this is not in-

tended any advantage. 1 Roll. Abr. i$i. And the bodies

of the parties are not fubmitted to arbitration. 1 Bac. Abr,

Abitrament. E.

Where an award was, that the defendant mould pay to

the plaintiff two fums at feveral times, and that feveral re-

leafes fhould be given prefently ; it was objected, that by

giving fuch releafes the bond and money would be dis-

charged, and therefore the awarding the releafe was void

againft the plaintiff, and fo there is nothing of his fide to

be done: And of this opinion was the court. But where
the award was, that money mould be paid at two feveral

days, and releafes given, fo that it appears by the very

method and order of the award, that the general releafes

were not to be given till after the money paid ; the court

were clear of opinion, that it was well enough, and fo

judgment was given for the plaintiff. 2 Mod. 169.
Award tobepof- g t ^Ifo it is required in a sood award, that it be poflible
£ble and lawful.

\ \ c \ irr j 1and lawful, wood b. 4. c. 3.

Thus, if an award be, that one of the parties fhall kill,

flea!, forge a deed, or the like, it is void. 1 In/}. 206.

In like manner, if it be awarded, that money (ball be

paid to an infant, and that he fhall make a releafe, it is void

;

ter the infant's releafe is not good in law.

3 Alfo
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Alfo it is held, that where a thing is awarded to be done,

which afterwards becomes impoffible by the acl of god, the

party is excufed ; as if an award be, to deliver a horie before

fuch a day, and he dies before that day. 2 1 Ed. 4. 70.

7. Alfo, it is required, that the award be certain and Award to be rer-

final. Wood b. 4. c. 3.
taJa and finaL

Upon which ground it hath been refolved, that if the ar-

bitrators award, that one of the parties beg the other's par-

don before fuch a mayor, or fuch and fuch perfons, it is good

and certain enough ; but if the award be, that he (hall beg

pardon in fuch manner and in fuch place as the other party

{hall appoint, it is not good : for the arbitrators are to de-

termine, and not to make fuch party his own judge in his

own caufe. And tho' the time and place be but circum-

ftances, yet in this fort of fatisfaclion they make the moft

confiderable part. 1 Salk. 71.

Upon which ground alfo, the arbitrators cannot regularly

referve any thing for their future judgment, when the time

allowed them is expired ; for then fuch their award is not

certain and final. Cro. Jac. 585,
An award that the defendant fhall give fecurity to the

plaintiff, for payment of a fum of money, is void for the

uncertainty ; not fhewing what fecurity he fhould give,

whether by bond or otherwife. Cro. Ja. 314.

In the cafe of Winter and Garlick, T. 3 An. it was
awarded, that the defendant mould pay to the plaintiff 10/.

and all the cojls of a fuit then depending in an inferior court,

and afterwards to give mutual releafes. By the court

:

An award to pay fuch cofls as the mafter fhall tax is good,

becaufe it may be reduced to a certainty ; but this is un-
certain, and carries it farther than has hitherto been al-

lowed. And Holt chief juftice faid, that it hath been held

a good award, to pay fuch cofts as the prothonotary (hall

tax, and that carries it far enough ; but that furely.the ar-

bitrators mould either afcertain it themfelves, or refer it

to a proper officer. 1 Salk. 75. 6 Mod. 195.

But in the cafe of Dudley and Nettleford^ H. 1 3 G. where

it was awarded, that the plaintiff (hould pay the cofts, and

nobody was appointed to tax them, the court fupplied it by

ordering the mafter to do it. Str. 737.
8. It is fettled, that arbitrators cannot proceed on a re- Arbitrators can-

ference, after they have once named an umpire ; for then not Proceed, af-

their authority ceafeth, tho' the time for making the awaid *" a

,r|;°

lnUnga*

is not expired. Rep. of Pracl. in C. B. 1 16. Danes and

Monfay. E. 8. G. 3.

0. Ge-
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Award to be 9. Generally the award (hall be expounded according to
conftrued fa- j.].^ jntent of the arbitrators, and not literally, and fhall

in cafe of partfa- not De unravelled in a court of equity, unlefs there was
lity or corrup- corruption in the arbitrators. 10 Co. 57. Wood b. 4.
**»•

c. 3. Read. Arb.

But in the cafe of corruption, or other unfair practice, it

is enacted by the aforefaid ftatute of 9 & 10 W. c. 15. that

any arbitration or umpirage procured by corruption or undue

means, fhall be deemed void, and accordingly be fet afide by

any court of law or equity, fo as complaint thereof be made
in the court where the rule is made, before the hit day of the

next term after publifhing the arbitration, f. 2.

But otherwife, as the arbitrators areperfons of the parties

own chufing, and as the law .prefumes that every man will

be fo wife as to pitch upon a perfon whofe underftanding and

honefty he can rely on ; it hath feldom happened, that an

award was held void when there appeared nothing elfe to

vitiate it, efpecialiy in a court of law: yet awards have

been, and are often fet afide in a court of equity, for cor-

ruption and want of underftanding in the arbitrators.

Compl. Arb. 73.
Therefore it is the intereft of both parties, to chufe men'

©f honefty and underftanding to be their arbitrators, and to

acquaint them truly with the fa£~ts they are to go upon ; for

if they appear to be miftaken in a matter of fact, a court of

equity will fet afide the award. 2 Fern. 705.
But a bare fuggeftion of want of underftanding, or want

of honefty, will not be fufEcient ; the proof mult be ftror.g,

and the rather, becaufe (as was faid) they are of the party's

own chufing, who by his choice of them, admitted them to

be wife and honeft enough for his purpofe. CompL Arb. 74.
If a fubmiilion is to three arbitrators, or any two of them,

and two of them by fraud or force will excude the other

;

that alone is fufficient to vitiate the award : or if they have

private meetings, and admit one of the parties, but give no
notice to the other, but fufFer the attorney of the party whom
they admitted, to draw up the award ; fuch award fhall be

fet afide for partiality and unfairnefs. 2 Fern. 5 14.

It is a general rule in equity, that when it appears that

any one of the arbitrators was any way intercjlcd in the

matters in controverfy, the award is to be fet afide. CornpU

Arb. 75.
And it is the ftrongeft argument of partiality, to fhew

t':at the arbitrators received from either of the parties any

considerable furn of money, or any other prefent which
may be a temptation to act. corruptly ; but the fum or pre-

fent mult be proved to be fo exorbitant, as to induce the

court
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court to believe that it biafTed their judgments ; otherwife

it will be of no effccT:. Compl. Arb. 76.

10. If the arbitrators award a thing to be done, it may be Where the awanl

proper lor them to appoint a time and place for the doing; of
aPP°'" ts "° time,.

• 11 1 iiij r- n 'he thing is to be
jt ; and the party who would take advantage of it, mult done immedi-

fhew that he has done what was requifite on his part : but if ately.

a thing is to be done generally, without mentioning time

and place, it mall be done immediately. 2 Brown. 311.

11. If thefubmiilion is by rule of court, it is necefTary Demand to be

that there be a perfonal demand of the thing awarded j and m
e

e °J*

attach*

the party muff, make affidavit of fuch demand, before he

can have an attachment. 1 Salk. 83.

12. If a fum of money be awarded to one of the parties, On tender *nd

and that upon the payment thereof they both fhall give mu- ^finV^llne-
tual releafes ; if he who is to receive the money, refufes it, verthelefs figa •

yet upon a tender 3nd refnfal, he is as much obliged to fignreleafe.

a releafe as if he actually received it. 1 Salk, 75.

A. Form of a fubmillion by rule of court.

WHEREAS divers difpuies and controverfies have art-

fen, and are now depending, beHueen A. B. of

/;/ the county of yeoman, of the one part, and C. D. of

\
in the faid county, yeoman, of the other part, touching

and concerning TSowJbr the ending and deciding

thereof, it is hereby mutually agreed by and between thefaid
parties, that all matters in difference between them for, touch-

ing, and concerning all and every the matters and things herein

above /pecified and particularly mentioned, /hall be referred and

fubmitied to the arbitrament, final end, and determination of
A. A. of in thefaid county, gentleman, B. A. of

in thefaid county, yeoman, and C. A. of — in thefaid
county, yeoman, or any tivo of them, arbitrators indifferently

iletled by the faid parties, fo as the faid arbitrators, or any

two oftoe?n, do make andpublijh their award in writing ready

to be delivered to thefaid parties, cr fuch of them as fall clc-

fire thefame, on or before the day of next enfuing-

the date hereof: And it is hereby mutually agreed by and be-

tiucsn the faid parties, that thisfubmiffion Jhall be mads a rule

of his majfifs court of king's bench at Weftminfter. In wit-

nefs whereof thefaidparties to thefe prefinis have hereunto fit

their Imnds this- day,of in the year, &C

B. Arbitration
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B. Arbitration bond.

KNOW all men by thefe prefents, that I A. B. of—**

in the county of— gentleman, am held andfirmly
bound toQ. D. of in the faid county of yeoman,

fa. pounds of good and lawful money of Great

Britain, to be paid to thefaid C. D. or to his certain atterney,

his executors, adminiftrators, or ajfigns : To which payment

well and truly to be made, I bind myfelf, my heirs, executors,

and adminijlratore, firmly by thefe prefents, fealed with my

feal, and dated the day of in the

year of the reign of ourfovereign lord George the third, of
Great Britain, France and Ireland, king, defender of the

faith, andfo forth, and in the year of our lord «

Condition to (land to the award of two arbitrators,

in common form

:

THE condition of the above obligation is fuch, that if the

above bound A. B. his heirs, executors, and adminiflra-

tors, and every of them, for and on his and theirparts and be-

halfs, do and Jhall well atid trulyftand to, obey, abide, per-

form, obferve and keep the award, order, arbitrament, final

end and determination of A. A. of efquire, and B. A .

of gentleman, arbitrators indifferently named, elecled,

and chofen, as wellfor and on the part and behalf ofthe above-

bound A. B. as of the abovenamed C. D. to arbitrate, award,

order, adjudge and determine of and concerning all and all

manner of cfclion and aclions, caufe and caufes of aclion and

atlions, fuits, bills, bonds, fpecialties, judgments, executions,

extents, accounts, debts, dues, fum and fums of money, quar-

rels, controverfies, trefpaffes, damages and demands whatfo-

ever, both in law and equity, or otherwife howfoever, which

at any time or times heretofore have been had, made, moved,

brought, commenced, fued, profecuted, committed, omitted, done

or fuffered by or between the J'aid parties, fo as the faid award
be made in writing, and ready to be delivered to the faid par-

ties, on or before the day of now next cnfuitigy

then this obligation to be void, otherwife offorce.

If the parties have a mind to make their fubmiflion a rule

of court, then this may be added

:

And the abovebound A. B. doth agree and defire, that this

his fubmiffion be made a rule of his majcjlfs court of king's

bench
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fuch cafe made and provided.

Condition to (land to the award of three arbitrators,

or any two of them, and an umpire appointed:

THE condition cf this obligation is fuch , that if the above-

bound A. B. his heirs, executors, and adminijlrators,

for and on his and their parts and behalfs, Jhall and do well

and truly Jland to, obey, abide, obferve, perform, fulfil, and

keep the award, order, arbitrament, final end and determina-

tion of or any two of them, arbitrators indifferently

elecled and named, as ivcll by and on the part and behalf of

the faid A. B. as by and on the part and behalf of the above-

named C. D. to arbitrate, aivard, order, judge and deter-

mine, of and concerning all and all maimer of aclion and ac-

tions, cavfe and caufes of aclion and aclions, fuits, bills, bondsy

fpecialties, covenants, contrails, promifes, accounts, reckon-

ings, fums of money, judgments, executions, extents, quarrels^

controverfies, trefpaffes, damages and demands tvhatfoever, at

any time heretofore had, made, moved, brought, commenced^

fued, profecuted, done, fuffered, committed, or depending by

or between the faid parties ; fo as the aivard of the faid arbi-

trators, or any two of them, be made and fet down in writings

under their or any two of their hands and feals, ready to be

delivered to the faid parties in difference, on or before the

day of now next enfuing $ then this obligation to be void
y

otherwije of force.

And if the faid arbitrators /hall not make fuch their aivard

ofand concerning the premiffes, within the time limited as afore-

faid, then if the faid A. B. his heirs, executors, and admini-

jlrators, for and on his and their part and behalf, do andJhall
well and trulyJland to, obferve, perform, fulfil and keep the

award, determination, and umpirage [if the umpire be na-

med] of' < being a perfon indifferently na?ned and chofen

between the faid parties, for umpire; [if not named] offuch

perfon as the faid arbitrators Jhall indifferently chufe for umpire

in and concerning the premiffes \ fo as the faid umpire do make
and fet down his award and umpirage in writing, under his

hand and Jeal, ready to be delivered to the faid parties in diffe-

rence, on or before the——— day of now next enfu-

ing : Then this obligation t§ be void, otherwife cfforce.

[And the abovebound A. B. doth agree and defire, that this

his fubmijfton be made a rule cf his majejlfs court of king's

bench at Weftminfter, purfuant to the atl of parliament in

fuch cafe made.]

C. Form
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C. Form of an award.

O all to whom thefe prefents Jhall come, we A. B. of
... and C. D. of' do fend greeting.

Whereas there are feveral accounts depending, and divers §

cbntroverfies have arifen, between of yeoman, .

of the one part, and ~> of yeoman
3 of the other

part ; And whereas, for the putting an end to the faid differ

rences t
they thefaid ~and by their feveral bonds

cr obligations bearing date lajl pajl, are reciprocally be-

come bound each to the other, in the penal fum of to

Jland to, abide, perform, and keep the award, order, and final

determination of us the faid fo as the faid award be

made in writing and ready to be delivered to the parties in dif-

ference on or before next enfuing, as by the faid obliga-

tions and conditions thereof may appear : Now knoiv ye, that

We the faid arbitrators, whofe names are hereunto fubfcribedy

andfeals affixed, taking upon us the burden of the faid aivard9

end having fully examined and duly confidered the proofs and

allegations of both the faid parties, do make and publifli this our

award between the faid parties in manner following ; that is

to fay, Firft, we do award and order, that all aclions, fuitsy

quarrels, and controverfies whatfocver, had, moved, arifen,

#nd depending between the faid parties in law or equity, for

any manner of caufe whaifoever touching the faid premiffes, U
the day of the date hereof, Jhall ceafe and be no farther profe-

cuted ', and that each of tire faid parties Jliall pay and bear his

own cofts and charges in any wife relating to, or concerning the

premiffes. And we do alfo award and order, that the faid
« flail deliver or caufe to be delivered to the faid

at within the fpace of &c. And further, tve

do hereby aivard and order, that the faid fiall on or

before -pay or caufe to be paid unto the faid " — the

fum of We do alfo award and order, &c. . And lajllyi

We do award and order, that thefaid -and on

payment of the faid fum fijall in due form cf law,-

execute each to the other of them, or to the other's ufe, general

releafes, fufficient in the law for the releafing by each to the

other of them, his heirs, executors, and adminijlrators, cf all

aclions, fuits, arrefls, quarrels, controverfes, and demands

whaifoever, touching cr concerning the premiffes afarefaid, or

any 'matter or thing thereunto relating, from the beginning of
the world, until the day of lajl pajl

(viz. the day of the date of the arbitration bonds). In

witnefs whereof we have hereunto ft oar hands and feals the

day of

2 Form
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Form of an umpirage.

/ "p E C I T E the arbitration bonds, as before) Now
V JLV know ye, that I umpire indifferently cbofen

by bav'nig deliberately beard and undcrjhod the griefs

and allegations and proofs of both the faid parties, and willing

(as much as in mc lieth) to fct the faid parties at unity and

good accord, do by tbefe prefents arbitrate, award, order, de-

cree, and judge as follozuetb 3 That is to fay, &c.

gangers.

(And herein of Drovers of Cattle.) ,

I.TJ Y the 5 is 6 Ed. 6. c. 14. whatfoever perfon (hall

jD ingrofi or get into his hands by buying, contract-

ing, or promife-taking, other than by demife, grant, or

leafe of land or tithe, any corn growing in the fields, or

any other corn or grain, butter, cheefe, fifh, or other

dead victuals whatfoever, to the intent to fell the fame

again, (hall be deemed an unlawful ingrofler; and fhall

for the firfr. offence (on conviction in the courts at Wefl-

minfler, or at the feffions by inquifition, prefentment, bill,

or information, and on the oath of two witnefTes) be im-

prifoned two months, and forfeit the value of the goods,

cattle and victual, fo by him bought or had ; for the fecond

offence, {hall be imprifoned half a year, and forfeit dou-

ble value ; for the third offence, be fet on the pillory, for-

feit all his goods, and be imprifoned during the king's plea-

fure : one half of which forfeitures fhall be to the king,

and half to him that fhall fue ; and if the conviction (hall

be at the king's fuit only, then the whole forfeiture (hall

be to the king.—Provided, that the buying of any corn,

filh, butter, or cheefe, by any fuch badger, lader, kidder,

or carrier, as mail be allowed to that office by three juftices

of the county where the faid badger, lader, kidder, or car-

rier (hall dwell ; which fhall fell or deliver in open fair or

market, or to any other victualler, or to any other per-

fon, for the provifion of his houfe, all fuch corn, grain,

butter and cheefe, as any fuch perfon fhall buy or caufe to

be bought, and that within one month next after he fhall

fo buy any fuch corn, grain, butter or cheefe, fo that the

fame be bought without forestalling : And provided that it

Vol. I. I fhall
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fhall be lawful to every perfon allowed by three juftices of

the county where he (hall dwell, to buy (otherwife than

by foreftalling) corn, grain, or cattle, to be carried coaft-

wife.

And by the fame ftatute, if any perfon fhall buy any

oxen, ronts, fleers, kine, heifers, calves, fheep, lamb?,

goats, or kids living, and fell the fame again alive, unlefs

he keep and feed the fame for five weeks in his own houfes,

ground, ferm-ground, or in fuch ground where he hath

the herbage or common of pafture by grant or prescription-;

every fuch perfon, fo buying and felling again, fhall forfeit

double the value of the cattle or things fo bought and fold

again, to be recovered and applied as aforefaid. Provided,

that it fhall be lawful to every perfon, known for a com-
mon drover, being* licenfed in writing by three juftices.

(i .§>.) of the county where the fame drover fhall be moit

abiding and dwelling, to buy cattle in any fuch counties

where drovers have been wont in times pair, accuftomably

to buy cattle at their free liberty and pleafure, and to fell

the fame (as is aforefaid) at reafonable prices, in common
fairs and markets, diflant from the place where he bought

the fame forty miles at the kaii ; fo that the fame cattle

be not bought by foreftalling.

The fame licences not to continue above one year, un-

lefs renewed.

2. But by the 5 El. c. 12. No drover of cattle, badger,

lader, kidder, carrier, buyer, or tranfporter of corn or

grain, butter and cheefe, fhall be licenfed to thofe offices,

but only in the general and open quarter feflions of the

peace to be holden in the fhire where fuch perfon dweileth

and hath dwelt for three years next before the tefte of his

licence ; and only fuch perfon fhall be licenfed, who is or

hath been a married man, and is at the time of granting

the licence an houfhoulder, and not an houfhcld fervant,

nor retainer to any perfon, and of the age of 30 years at

the leaft : which licences fhall bear date of the day and place

where the feflions was holden, and fhall be figned and fealed

witfa the proper hands and feals of three of the faid juftices

(1 j|>.) being prefent at the fame feflions: on pain that

every perfon, who fhall take licence contrary to this ordi-

nance, fhall forfeit 5 /. to be recovered and applied in man-
ner as is aforefaid : and all licences otherwife granted fhall

be void. /. 4, 5.

And the juftices in the faid feflions fhall take recognizance

of fuch perfons licenfed, that they nor any of them fhall

by colour of their licence forcftall or ingrofs, or otherwife

practice or d© any thing contrary to the, tenor and true

meaning,
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meaning, or in defrauding the faid former ftatute, or of

any matter or thing therein contained, f. 6.

Which faid licences and recognizances {hall be written

by the clerk of the peace or his deputy, and by no other

pcrfon ; who mail have for making out every fuch licence

lid. recognizance 8 d. and for regiftring the faid licence

and recognizance \d. at the moft : for which, he (hall write

all the names, furnames, and dwelling places of the pcrfons

licenfed, with a brief declaration or entry of the licence,

and of the day, time, and place where fuch licence was
granted ; which book he ihall have at every fe/Tions, to be

there infpected. id.

Provided, that no perfon mail, by authority of any fuch

licence, buy any corn or grain out of open fair or market
to fell again, unlefs he ihall be thereunto licenfed, and have

fpecial and exprefs words contained in his licence, that he

may fo do j on pain to forfeit for every time that he (hall

do to the contrary 5 /. to be recovered and applied as afore-

faid. / 7.

And ail licences (hall continue for one year only from
the date thereof. J] 4.

Provided, that nothing herein contained mall prejudice

the liberty of any city or town corporate, but that they

may licenfe purveyors for the provifion theieof, as they

might have done before. /. 9.

Provided al fo, that nothing herein contained mall be in

any wife hurtful or prejudicial to any of the inhabitants

within the counties of Weftmorland, Cumberland^ Lancafier$

Chejttr^ and Tori ; but that they may do, as heretofore they

have lawfully ufed to do. f. 10.

3. But by the 13 El. c. 25. No pcrfon (hall be a buyer,

badger, kidder, or carrier of corn, cattle, butter, checfe,

and fuch like kind of victual, in none other manner nor
form, than is contained in the ftatute of 5 El, nor (half

be any ether ways admitted or licenfed to be a buyer, badger,

kidder, or carrier, as is afcrefaid, than is mentioned and

.Appointed by the faid itatute; any thing in this, or any
other act heretofore to the contrary notwithstanding. / 20.

What was mentioned in this act. to the contrary before,

was only the revival and perpetuating of the ftatute of the

5^6 Ed. 6. c. 14. which, being temporary, had then ex-
pired. And this feemeth to conduit us to the true mean-
ing of this claufe in the ftatute of 1 3 Eliz. and confequently
to fettle a point much controverted; namely, what obli-

gation lies upon drovers and badgers in the faid five nor-
thern counties to be licenfed according to the aforefaid fta-

tute of the 5 El, c, 12. And the- opinion feemeth atlaft td

I 7} have?
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have prevailed, that by virtue of this claufe, they are brought

under the fame regulations of the ftatute of 5 Eliz. c. 12.

concerning licences, with the inhabitants of the other coun-

ties ; from which, before, by the exception in the faid fta-

tute they had been exempted. But the obfervation above-

mentioned will perhaps lead us to a different conftru&ion,

which is this: The ftatute of 5 13 6 Ed. 6. c. 14. direct-

ing perfons to be licenfed by three juftices generally (with-

out the formalities required afterwards by the 5 El. c. 12.)

was, as appears upon the face of it, temporary ; and after

feveral continuances, did expire in the 8th year of queen

Elizabeth. Which act being expired, the fole bufinefs of

licenfing then refted upon the ftatute of 5 Eliz. out of which

the inhabitants of the faid northern counties were excepted,

and confequently were then under no obligation to take

any licences at all. Now the ftatute of the 13 Eliz. re-

viving the faid ftatute of 5 fcf 6 Ed. 6. brought the fame as

it were over the head of the ftatute of the 5 Eliz. and con-

fequently being now become in its courfe fubfequent to the

ftatute of the 5 Eliz. it would have altered the faid ftatute

of 5 Eliz. in matters wherein they are contrary ; and there-

fore to reftore the ftatute of the 5 Eliz. to its authority and

influence (after the revival or continuance of about 15

other ads of parliament, and divers other matters there

treated of) a claufe is put in at the end, referring to the

act of 5 ^f 6 Ed. 6. c. 14. which at the beginning had

been revived and perpetuated ; namely, that notwithstand-

ing fuch revival, no perfon (hall be licenfed otherwife than

by the ftatute of the 5 Eliz. fo that the cafe ftands, as if

the ftatute of 5 £s* 6 Ed. 6. had been perpetual from the

beginning, and as if the ftatute of 1 3 Eliz. had not been

made ; and confequently, upon the two ftatutes of 5 b5

6

Ed. 6. c. 14. and 5 Eliz. c. 12. the inhabitants of the

laid northern counties are not to be licenfed according to

the faid ftatute of 5 Eliz. c. 12. (for they are excepted out

of it) ; but they are to do as before they had " lawfully
"

ufed to doy that is to fay, they are to be licenfed according

to the ftatute of 5 C5f 6 Ed. 6. c: 14. namely, badgers, laders,

kidders, carriers, and tranfporters coaftwife, by three ju-

ftices, generally, out of feflions; and drovers, by three ju-

ftices, one whereof is to be of the quorum ; and without

the formalities of age, marriage, three years inhabitancy,

being houfholders, and the reft, as is required of others bjr

the 5 Eliz.

But there is another great doubt, whether perfons who
buy corn, and make the corn into meal, and then fell ths

meal, are perfon* by thefe ads required to be licenfed. Ar-

guments
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gumcnts for the negative, are ; that the ftatute of Ed. 6.

only requires perfons to be licenfed, who buy corn and

fell the fame again, that is, fell the corn (as it feemeth),

and not the corn manufactured. And if the ftatute meant

otherwife, then bakers who buy meal, and convert the fame

into bread, and fell the bread, would be ingroflers; and

fo in all other kinds of manufacture of dead victuals. And
that the ftatute did not intend to include fuch manufactures

j

of corn, altho* unlicenfed, under the denomination of in-

groflers, feemeth to be implied, in that the licence it felf

can only impower them to fell the corn again zvithin one

?nonth after it was bought ; which, in the cafe of making

corn into malt in particular, is not applicable, forafmuch
' as a longer time than this is required in the operation.

j

Licence of a badger on the 5 & 6 Ed. 6. c. 14.

and 5 El. c. 12.

Middlefex 7 A T the general quarter fff.cns of the peace

S ±\. held at in and for the faid coun-

ty, this day of' in the year of

We A. B. CD. and E. F. e[quires , juftices of'the ptace for
the /did county (one whereof is of the Hjhttinim) have licenfed^

and by thefe prefents do licenfe and admit B. B. of" in

the jaid county, being upwards of thirty years of age, a?id be-

ing alfo a married man [or, a widower], and an houjholder,

and having been an inhabitant in the faid county for three

years now lajl pajf, to be a badger, lader, kidder, carrier ,

and buyer, of corn and grain [butter and cheefe, or as the

cafe (hall be], for the fpace of one whole year from the date

hereof, to buy com and grain [butter and cheefe
-

] in open fair

or market, and without forellailing ; and to fell or deliver the

Jame again in open fair or market, or to any victualler or other

perfon for the provifion of his houfe, within one month after

he Jhall have fo bought the fame ; Jo as he praclife the faid
buftnefs according to the true intent and meaning of theJlatute

made againji regraters, fore/laHers, and ingroffers, and not

otherwife. Given wider our hands and faIs the day and year

fiforefaid.

If it is for carrying coaftwife, then it may run thus

:

to be a tranfporter of corn and grain, for the fpace

of one whole year from the date hereof, to buy corn and grain,

fthenvife than by forcjlalling ; and to tranfpert and carry the

fame by water from any port or place within the kingdom of
England and Wales, unto any other port or place within the

I 3 fame-y
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fame ; fo as he do without fraud or covin JJrip or embark the

/aid corn or grain within forty days next after he Jhall have

bought the fame, or taken covenant or promife for the buying

thereof, and with fuch expedition and diligence as wind and

iveather will permit, do carry and tranfport the fame to fuch

port or place as his cocket Jhall declare ; and there do djbark,

unlade, and fell the fame ; and do bring a true certificate

thereoffrom a juftice of the peace of the county, or the mayor

or bailiff of the town corporate where the Jh?ne Jhall be unladen,

and aljo of the aiftomer of the port where fuch unlading fall
be^ of the place and day ivhere the faid corn or grain fiall be

difbarked, unladen and fold, to be directed to the cujlomer and
comptroller of the port where the fame were embarked ; and

fo as he praclife the faid bufinefs according to the true intent

and meaning of theJlatute made againjl regraters, forejlallers
%

and ingrofjers, and not otherwife. Given, &c.

Licence of a drover, on the faid ftatutes.

< to be a common drover of cattle, to buy cattle in

any fuch fljires or counties where drovers have been wont ac-

cujlomably to buy cattle, at his free liberty and pleafure, fo as

the fa?ne be not bought by way offorestalling ; and to fell

the fame again in common fairs and markets, difiant from the

place where he jhall buy the fame refpeclively forty miles at the.

leajl ; fo as he praclife the J'aid bufinefs according to the true

intent and meaning of theJlatute made againjl regraters, fire'*

JlallerS) and ingrojfers, and not otherwife. Given, &c.

Condition of the recognizance.

WHEREAS the abovebound A. D. is this day by us

lieenfed to be a cormnon drover of cattle [badger; lader,

k ielder
y
carrier, buyer, tranfporter, of corn and grain, butter

and cheefe, or as the cafe is] for the Jpace of one whole year

no%v next enfuing ; 'The condition of this recognizance is fuch,

that if the abovebound A. D. jhall not by colour of his faid

licence, foreflail or ingrojs, or otherwife praclice or do any acl

or thing contrary to the tenor and true meaning, or in defraudr

ing of the Jlatute made againjl regraters, forejiallcrs, and in-

groffers, or cf any matter or thing therein contained} then tbk

recognizance to be void, otherivije offorce.

gadgets,



Badger's licence in the five northern counties, oh

the 5 &? 6 Ed. 6. c. 14.

Weftmorland. C "IT /E /^r^ 0/* his majejlfs jujlices -of the

X VV peace for the faid county , do hereby

licenfe and allovj A. B. */" in the/aid county, to be a

badger, lader, bidder, carrier
y
and buyer of corn and grain

[butter and cheefe, or as the cafe (hall be], for thefpace of

one whole year from the date hereof to buy corn and grain

[butter and cheefe'] in open fair or market, and withoutfore-

Jiailing ; end to fell or deliver the fame again in open fair or

market, or to any victualler or other perfon for the provifion

of his houfe, within one month after hcfuall have Jo bought the

fame ; fo as he praelife the faid buftnefs according to the true

\
intent and meaning of the flatute made againft rcgraters, fcre-

\

Jlallcrs, and ingroffcrs, and not otherwife. Given under cur

hands andfeals, the day of in the year •

Drover's licence in the five northern counties, on the

5 & 6 Ed. 6. c. 14.

Weftmorland.
J TT7E three of his majefty s jvfices of the

\ VV peace for the faid county (one ivhere-

vf is of the quorum) do hereby licenfe and allow A. D. of

in thefaid county, to be a common drover of cattle, to

buy cattle in any fitchJhires and counties [and fo on, as in the

drover's licence above.] Given under our hands and feals,

the day of in the year

And for thefe northern counties no recognizance is re-

quired ; but they are otherwife punifhahk, if they exceed

their licence, by the faid ftatute of 5 cif 6 Ed. 6. c. 14.

Afpecial licence to buy corn out of fairs or markets, maj
be the fame as the badgers general licences above ; only

inftead of the words [to buy corn and grain, in open fair or

market'] may be inferted thefe words [to buy com and

grain out of open fair or market] ; with fuch other words,

of reft rid: ion or limitation of fuch licence, asfnail be judged

l^quijite.

1
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J: What it is.

II. Difference between bail and mainprife.

III. When a perfon may be difcharged without bail,

IF. Who may or may not be bailed.

V. Who may bail, and the manner of it.

VI. Requiring excejfive bail.

VII. Denying bail where it ought to be granted.

VIII. Granting bail where it ought to be denied.

IX. Of bail by writ of habeas corpus.

X Acknowledging bail in another man's name.

I What it is.

BAIL (from the french bailler, to deliver) fignifies the

delivery of a man out of cuftody, upon the under-

taking of one or more perfons for him, that he (hall ap-

pear at a day limited, to anfwer and be juftified by the law.

Hale's PI. 96.

II. Difference between bail and mainprife.

The difference between bail and mainprife is, that main-

pernors are only furety, but bail is a cuftody ; and there-

fore the bail may retake the prifoner, if they doubt he

will fly, and detain him, and bring him before a juftice,

and the juftice ought to commit the prifoner in difcharge

of the bail, or put him to find new fureties. Hale's

P/.96.

III. Where a perfon may be difcharged without bail.

If a perfon be brought before a juftice, if it appears that

no felony is committed, he may difcharge him; but if a

felony be committed, tho' it appears not that the party ac-

cufed is guilty, yet he cannot difcharge him, but muft com-
mit or bail him. Hale's PL 98.

TV. Who may or may not be bailed.

At the common law, bail was allowed in all cafes but

homicide 3 but now the ftatute of the %Ed. 1. c. 15. di-

re&eth
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recleth what offenders fliall be bailed, and what not. Hales

PL 97.

It is true, the faid ftatute only prefcribetb, who fliall or

/hall not be let to bail by the Jher iff; but by the 1 & 2 P.

Iff M. c. 13. it is enacted, that nojuftice or juftices of the

peace fliall let to bail or mainprife any perfon not replevita-

ble by the faid ftatute of 3 Ed. 1. c. 15.

Which ftatute is as follows : Forafmuch as Jheriffs and

others , which have taken and kept in prifen per/am detected, of

felony, and incontinent have let out by replevin fuch as were

not replevifable, and have kept in prifen fuch as were reple-

vifable, becaufe they wouldgain of the one party and grieve the

other ; andforafmuch as before this time it was not detennined

which perfons were replevifable, and which not, but only thofe

that ivere takenfor the death of a man, or by commandment of

the king, or of his juflices, or for the forefi : It is provided,

that fuch prifoners as before were outlawed, and they zvkich

have abjured the realm, provors, and juch as be taken with

the manner, and thofe which have broken the king's prijon,

thieves openly defamed and known, and fuch as be appealed by

provors Jo long as the provors be living, (if they be not of good

name,) and fuch as be taken for houfeburningfelcnioufy done,

or forfaIfe money, orfor counterfeiting the king'sfaI, or per-

fons excommunicate taken at the requefl of the bf?op, or for

manifejl offences, or for treafon touching the king himfcif, jhall

be in no ivife replevifable by the common ivrit, nor without writ.

But fuch as be indicled of larceny by inquejls taken before fbe-

riffs or bailiffs by their office, or of light Jufpicion, orfor petit

larceny, that a?nounteth not above the value of 12 a. if they

zuerc not guilty offome other larceny aforetime, or guilty of re-

ceipt offelons, or of commandment, or force, or of aid in fe-

lony done, or guilty offome other trefpafs for which one ought

not to lofe Ife nor member, and a man appealed by a provor af-

ter the death of the provor (if he be no common thief nor de-

famed), Jhall from henceforth be let out by fufficient furety,

whereof the Jheriff will be anfwerable, and that without giving

ought of their goods.

Sheriffs and others'] That is to fay, ftieriffs and gaolers

that have cuftody of gaols ; fo that this act extends not to

any of the king's juftices or judges of any fuperior courts

of juftice. 2 In/l. 185. But by a fubfequent ftatute (as

hath been faid) it is extended tojuftiges of the peace.

But only thofe &c] Here are firft fet down four forts of

perfons which before this uct were not bailable by the com-
mon writ de homine replegiauJo ;

J, Tocft

1-2 I
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T. Thofe thai were takenfor the death of a man] By the

ancient law of the land, in all cafes of felony, if the party

accufed could find fufficient fureties, he was not to be com-

mitted to prifon; but afterwards it was provided by parlia-

ment, that in cafe of homicide the offender was not bail-

able. 2 Inf. 1 86.

And even if a perfon hath dangeroufly wounded another,

the juftice ought to be very cautious how he takes bail, till

the year and day be paft ; for if the party die, and the of-

fender appear not, he is in danger of being feverely fined.

j Haw. 138.

And this ftatute makes no diftinclion between fuch ho-

micide as is malicious, and that which happens by mifad-

venture or in felf defence : And it feems agreed, that ju-

ftices of the peace, who have power at this day to bail a

man arretted for a light fufpicion of homicide, cannot bail

any fuch perfon for manflaughter, or even excu fable homi-

cide, if it manifeftly appear that he was guilty of the fact,

kt it be ever fo plain that it cannot amount to murder,

2 Haw. 95, 105.

2. Or by commandment cf the king] That is, by matter

of record in one of his courts, according to law j and not

an extrajudicial commandment. 7. Inf. 186, 187. So alf®

it is provided in the petition of rights 3 Car. that no perfon

{hall be detained in prifon by the king's fpecial command,
without caufe certified.

And becaufe fome courts, as the king's bench, are be-

fore the king, and fome before his juftices, therefore the ac"fc

faith, by commandment of the king, and the next words be
?

orofhisji/ftices. 2 Inft. 186.

3. Or of his juftices] That is, of any of the courts of

Weftminjier, or juftices of ailize. 2 Haw. 96.

4. Or far the foreft] But as to imprifonment for offences

in forefts, the law hath been much mitigated by later fta-

tutes. 2 Haw. 98.
All thefe four are excepted out of the common writ de

homine replegiando, that the fheriffin his county court, which
is not a court of record, (hall not replevy any of thefe four

that are committed, altho* it fhould be by an unlawful com-
mitment ; but the fuperior courts at Weftminfter, upon an
habeas corpus, (hall do juftice to the party in all thefe four

cafes. 2 Inft. 187.
Next, the aft doth further provide, that thefe kinds of

prifoners hereafter following (being 13 in number) (hall not

be replevifable;

I. Such



1. Such prifoners as before were outlawed'] Pcrfons out-

Jawed are attainted in law, and therefore are not bailable ;

for the intendment of the law is, that the perfon ftandeth

indifferent whether he be guilty or no; and not if he be

convicled or attainted. 2 Inji. 188.

2. And they which have abjured the realm] For trefe alfo

are attainted upon their own confeflion, and iierefore not

bailable at all by law. 2 JnJL 188.

3. Prcvors] Aprovor, or approver', is a perfon that con-

fefieth the felony with which he is charged, and under-

takes to prove another guilty of the fame crime; which if

he dees, he faves his own life, otherwife he (hall be imme-
diately executed. And the reafon why they are not bail-

able is, becaufe they are guilty by their own confeflion,

and therefore they do not itand indifferent. 2 Lift. 188.

But this concerns not juftices of the peace, becaufe no

man can become an approver before them, for that they can-

not affign a coroner. Hale's PL 102.

4. And fuch as be taken with the ?nanner] For in this

cafe likewife, he ftandeth not indifferent whether he be

guilty or no, being taken with the mainer, that is, with

the thing ftolen as it were in his hand, anciently called

kandhabbend, and the like was anciently called backberend,

as a bundle orfardle at his back \ which was ufed to fignify

manifeir. theft. 2 hji. 188.

5. And thofe which have broken the king's prifen] Here
are two offences ; firff, his breaking of the prifon, for it

is prefumed that he who is innocent will never break pri-

fon : and fecondly, his flying, becaufe he confeffeth the fa&

who Hies fromjudgment. 2 Inft. 188.

6. Thieves openly defamed and known] Who, as it feems,

ought not to be bailed for any frefh felony, whereof there is

probable evidence againft them. But this feems in a great

meafure to be left to the difcretion of the perfon who has

power to bail them, who on confideration of the circum-

stances of the whole matter, and the probabilities on both

fides, if he finds it reafonable ftrongly to prefume them
to be guilty, ought not to bail but commit them. 2 Haw.
99-

7. Such as be appealed by prcvors, fo long as the provors

he livings if they be not of good fame] The appeal of the ap-

prover is forcible againft the appellee, becaufe the approver

comefTeth himfelf guilty of tfte fame felony, and therefore

i; ferveth in nature of an indiclment agamft the appellee,

(9



i24 #&tt-
£o long as the approver liveth, unlefs the appellee be of

good fame. 2 bift. 188.

8. And fuch as be taken for houfeburning filonioufy done]

This was felony by the common law. 2 Inft. 188.

9. Or for falfe money] This was treafon by the common
law. ilnft. 188.

10. Or for counterfeiting the kings feal] This was alfo

treafon by the common law. 2 Infr. 188.

11. Or perfans excommunicate, taken at the requeji of the

bifhop] That is, he that is certified into the chancery by the

bifhop to be excommunicated, and after is taken by force

of the king's writ of excommunicato capiendo, is not bailable

:

For in ancient times men were excommunicated but for he-

refies, or other heinous caufes of ecclefiaftical cognizance,

and not for fmall or petty caufes ; and therefore in thofc

cafes the party was not bailable by the fheriff or gaoler

without the king's writ ; but if the party offered fufficient

caution de parendo mandatis ecclefiae in forma juris, then

mould the party have the king's writ to the bifhop to ac-

cept his caution, and to caufe him to be delivered : And if

the bifhop will not fend to the fheriff to deliver him, then

(hall he have a writ out of the chancery to the fheriff for

his delivery : Or if he be excommunicated for a temporal

caufe, or for a matter whereof the ecclefiaftical court hath

no cognizance, he fhall be delivered by the king's writ

without any fatisfaction. 2 lnjl. 189.

12. For mamfefl offences] Which feems to be underftood

of inferior crimes of an enormous nature under the degree

of felony ; as dangerous riots, exorbitant refcoufes, mif-

prifion of treafon, praemunire, and fuch like heinous offen-

ces. Yet it feems to be in a great meafure left to difcre-

tion, to judge in what cafes their crime is fo flagrant and

enormous, that they ought not to have the benefit of it.

2 Haw. 99.

13. Orfor treafon touching the king himjelf] By the com-

mon law, a man accufed or ind idled of high treafon, or

of any felony whatfoever, was bailable upon good furety,

until he were convicted ; for at common law, the gaol

was his pledge or furety, that could find none. 2 ////?.

189.

Shall be in no wife replevifable by the common writ, nor

without writ] That is, the fheriff fhall not replevy them by

the common writ de homine replegiando, nor without writ,

that is, ex officio: But all or any of thefe may be bailed in

the king's bench. 2 lnjl, 189.

Next
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Next the aft fetteth down feven kinds of offenders that

may be bailed :

1. Such as be indicled of larceny by inquefls taken before

fariff] or bailiff's] That is, before iheriffs in their torns, or

lords in their leets, or thofe that have infangthief and out-

fangthicf; that is, who have the privilege to judge thieves

taken ivitbin their fee, or thieves dwelling within their ma-
nor and taken for felony out of their fee. Yet this is ex-

pounded that they be of good fame. 2 Injl. 190,

2. Or of light fufpicion] But if the prefumption be ftrong,

©r the defamation great, the juftices may refufe to bail him.

Hale's PI. 102. And this is expounded alfo that they be

of good fame. 2 Injl. 190.

3. Or for petit larceny that amounteth not above the value

$f 1 2d. if they were not guilty offo??ie other larceny aforetime\

This aft divideth larceny into two kinds ; grand larceny,

when the thing ftolen is above the value of 12 d. and petit

larceny, when it is of the value of 12 d. or under. 2 Injl.

189.

A nd it feems to be agreed, that there is no neceflity that

fuch perfons be of good fame ; yet upon the conftru&ion of

the whole ftatute, if fuch perfons be taken with the man-
ner, or confefs the fact, or their crime be otherwife open

and manifeit, it feems that they ought not to be bailed ;

but if there be any colour of probability for their innocence,

it feems moft agreeable to the intention of the ftatute to

bail them. 2 Hawk. 10 1.

4. Or guilty of receipt offelons] Thefe are acceffaries after

thefad. 2H. H. 100.

5. Or of commandment, or force', or of aid in felony done]

Thefe are acceftaries before the facX 2 H. H. 100.

But accefTaries to felonies are not to be bailed, unlefs

they be of good reputation : And it feems at this day to be

fettied, that where there are ftrong preemptions of guilt,

fuch acceilaries are not bailable by this ftatute. 2 Haw.
102.

6. Or guilty of fome other trefpafs, for which one ought

not to lofe life nor member] But it feems reafonable to qua^
lify the generality of this expreflion, with this limitation,

that fuch accufation ought to be cither on a light fufpicion,

or elfe that the offence be inconfiderable, or that it be not
excluded from bail by fome fpecial acl of parliament.

2 Haw. 99. 2 H H. 135.

7. And a man appealed by a provor, after the death of the

frover f if be U no common thief mr defamed] And by parity

4. af
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of reafon, he may be bailed, if the approver waive hs ap-

peal, or be vanquifhed. 2 Haw. 98.

Be let out by fufficient furety] If a juftice take infufhcient

furety, and the party appear not, he is finable by the judge

of aflize. i£ P. 97. But if the prifoner appear thereupon,

the juftice is fafe. 2 Haw. 89.

And if a perfon who has power to take bail, be fo far

impofed upon, as to fuffer a prifoner to be bailed by infuffi-

cient perfons, it is faid, that either he, or any other perfon

who hath power to bail him, may require the party to find

better fureties, and to enter into a new recognizance with

them, and may commit him on his refufal, for that infuffi-

cient fureties are no fureties. 2 Haw. 89.

And the perfon who is to take the bail, may examine

them on their oaths concerning their funiciency. 2 Haw.
89. 2H.H.125.

It is to be obferved, that the abovefaid ftatute extends

only to bail in criminal offences, and therefore gives no'

power at all to juftices of the peace to bail any perfons on
procefs in civil aclions, or for contempts to fuperior courts.

2 Haw. 106.

There are furthermore many ftatutes, which prohibit

bail and mainprife in very many cafes, and allow the fame

in many others, which are interfperfed among the feveral

titles which treat of thofe matters.

And where a ftatute orc'aineth, that an offender (hall be

imprifoned at the king's will or pleafure, there the prifoner

cannot be bailed, till he hath redeemed his liberty by fuch

fine or ranfom as (hall be afTefled by the king's juftices in:

his courts. Dalt. c. 167.

Aitho' a perfon be committed to be detained without

bail or mainprife, yet if the offence be by law bailable, he

that hath power of bailing may bail him. 2 H. H. 135.

F. Who may bai!^ and the manner of it.

Bv the common law
5

the merifF and every conftable*

being confervators of the peace, might have bailed one fuf-

pe<5ted of felony ; but this authority is transferred from thera

to the juftices of the peace by feveral ftatutes. Lamb. 15.

And it feems to be a good general rule, that {0 far as

any perfons are judges of any crime, fo far they have

power of bailing a perfon indicated before them of fuch crime*

And upon this ground it feems clear, that any two juftices

(1 .^.) may of 'common right bail perfons inuicled at the'

fcilions, for that any two fuch juftices may hear and de-

termini



termine the indictment. Alfo it hath been holden, that

any one juftice hath the like power; and this feems to be

implied by the ftatute of I R. 3. c. 3. which giving one

juftice power of bailing perfons arrefted for felony, in like

form as iffuch perfons had been indicled at the fefftons, clearly

fuppofes, that if fuch perfons had been indicted at the kf-

fions, they might have been bailed by any one juftice. And
if any one juftice had fuch power, before the ftatutes fpe-

cially relating to the power of juftices in granting bail, ic

feems that he hath ftill the fame power in relation to per-

fons Co indicted of any bailable crime under the degree of

felony, becaufe the faid ftatutes feem not to reftrain him in

any fuch cafe, under the degree of felony, from any power
which he lawfully might claim before. 2 Haw. 103.

But it feems difficult to maintain the power of one juftice-

to bail a perfon, for any crime before indictment,, uniefs by
fome ftatute it be limited to the conufance of one juftice,

or uniefs it be an offence directly tending to the breach o£

the peace, the bailing of perfons for which feems properly

to come under their conufance as confervators of the peace.

2 Haiv. 105.

And Mr. Dalton fays, if it is not in cafe of felony, ft

feemeih that any one juftice alone may bail a prifoner, ex-

cept where it is otherwife ordered in particular inftances by
ibme fpecial ftatute. Dak. c. 12.

And it feems to be agreed, that any one juftice might:

always in his difcretion either bail or imprifon one who has

given another a dangerous wound, according as it fhall ap-

pear from the whole circumftances that the party is molr
likely to live or die; for that every fuch juftice being a
principal confervator of the peace, the offence at prefent

being only an enormous breach thereof, and no felony, feems

properly to come under his conufance. 2 Haw. 103.

But by 1 13 2 P. &? M. c. 13. If a perfon be arrefted

for man (laughter, or felony, or fufpicion thereof, being bail-

able by law, he Jl)all not be let to bail or mainprife by any

juftices, but in open fefftons, except it be by two juftices at the

Icqjl (1 Qi), and the fame to be prefent together at the time

tf the faid bailment : iVhich bail they /hall certijy in writing

fuhfcribed orfigned with their own hands, at the next general

gaol delivery to be holden within the county where the perfon-

Jhall be arrefed orfufpecled.

And th: jaidjuftices, or one of them, being of the quorumy

when any fuch prifoner is brought before the?::, for any mart-

fta- ghter orfelony, before any bailment, Jhall take the exami-

nation of the faid prifoner, and information of them that Bring

him, of thefad and circuni/fances ind thefame or as

% ink
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much thereof as /hall be material to prove thefelony, (hall put

in Writing before they make the bailment : Which examination

together with the bailment , the faid juftices jhall certify at the

next general gaol delivery to be holden within the limits of their

commijfion.

And thefaidjuflices Jhall have power to bind all fuch by

recognizance as do declare any thing material to prove the of-

fence , to appear at the next general gaol delivery , to give evi-

dence agahift the party on his trial: AndJhall certify thefame
in like manner.

And any jujlice offending contrary to this acl, Jhall on due

proof by examination, be fined by the judges of ajfize.

But in London, Middlefex, and in other cities and towns

corporate, jujlices may let prifoners to bail, as they might be-

fore this acl , but when they do bail, they are to take and cer-

tify the bail and examination as is here direcled.

VI. Requiring exceffwe bail.

By the declaration of rights I W. feffl 2. c. 2. Exceffive

bail ought not to be required*

VII. Denying bail where it ought to be granted.

To refufe bail where the party ought to be bailed (the

party offering the fame) is a mifdemeanor punifhable not

only by the fuit of the party, but alfo by indictment.
• 2 Haiv. 90. H. P. 97.

VIII. Granting bail where it ought to be denied.

Admitting bail where it ought not, is punifhable by the

judges of aflize by fine ; or punifhable as a negligent efcape

at common law. H. P. 97.
If the keeper of a prifon bail any not bailable, he fhall

lofe his fee and office; if another officer, he fhall have three

years imprifonment, and make fine at the king's pleafure.

$ Ed. 1. c. 15.

M. 18 G. 2. K. and IVilliam Clarke, efquire. He as a

juftice of Surrey committed a man on fufpicion of ftealing

a mare, and bound over the owner to profecute. After-

wards upon examining two other perfons, he admitted the

party to bail. The profecutor appeared at the affizes, and

found a bill, but the party accufed did not appear. And
the court granted an information againft the juftice, de-

claring they fhould not have bailed the man themfelves.

§tr. 1 2 16.

IX. Of
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IX. Of bail by writ of habeas corpus.

If bail cannot othcrwifc be cbtained, the law hath pro-

vided a remedy in moft cafes .by the habeas ccrpus act 3'r

C. 2. c. 2. The fiibftance of which is briefly thus

:

If the commitment is for treafon or felony, plainly andfpe-
cially cxprejfed in the warrant of'commitment ; alp if any per-

Jon is committed and charged as acceffwy before the fail to any

petty treafon or felony, or upon fufpicion thereof or zvith juf-

picion of petty treafon or felony, which petty treafon or felony

jhall be plainly andfpecially expreffed in the warrant of com-

mitment : Infuch cafes the pcrfon Jhall not be balled on a zvrit

of habeas corpus ; otherwife he may he bailed.

Alfo if a perfon is committed for treafon or felony fpecially

expreffed, yet if he pall in open court the firji week of the

term, or firjl day of ajjize, petition to be tried, andjhall not

be indictedfometime in the next term or affize after the com-

mitment\ he Jhall upon motion the laft day of the term or affze,

be bailed, unlefs it Jhall appear to the judge upon oath that the

king's witnejfes could not be produced within that time, and

thin if he is not tried in the fecond ter?n or affize, he Jhall be

difclxirged.

Previous to the aforcfaid bailment, the prifoncr or feme
perfon on his behalf, jhall demand of the officer or keeper, a

true copy of the warrant of commitment, which hejhall deliver

in fix hours, on pain of 100 I. to the party grieved, for the

fiijl offence, and 200 1. and forfeiture of his office for the

fecond.

Ihen application is to be made in writing, by the prifoner or

any perfon for him, attcfled and fubjeribed by two witnejfes

who were prefent at the delivery thereof, to the court of chan-

cery, king's bench, common pleas, or exchequer, or if cut of
term time, io the lord chancellor or one pf the judges ; and a

copy of the warrant of commitment jhall be produced before

them, or oath made thatfuch copy was denied.

But if any perjon hath wilfully neglecled by the fpace of two

terms to apply for his enlargement, he Jhall n rA have a habeas

corpus granted in the vacation.

Th\s bring done, the lord chancellv, or judges refpecllve^

pall award an habeas corpus under the jeal of the co.ujt, en

pain of 50c 1. io be marked in this manner, Per ftatutum

tricenmo primo Caruli fecundi regis, andJhned by the por~-

fon that awards the fame ; and Jhall be directed io the officer

or keeper, returnable immediate.

Vol. L K And
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And the charges of bringing the prifotter Jhall be afcertainei

by the judge or court that awarded the writ, and indorftd

thereon, not exceeding 1 1 d. a mile.

Then the ivr it Jhall be fcrved on the keeper or left at the

gaol with any of the under- officers ; and the charges fo indorf-

ed, Jhall be paid or tendered to him, and the prifoner Jhall

give bond to pay the charges of carrying him back if heJhall be

remanded, and that he will not make any cfcape by the way.

This done, the officer Jhall within three days after fervice

(if it is within twenty miles) return the writ, and bring the

body, and Jhall then likewife certify the true caufe of the im-

prifonment ; if above twenty miles and lefs than an hundred,

then within ten days ; if above an hundred, then within twenty

days ; on like pain as before.

But after the affixes are proclaimedfor the county where the

prifoner is detained, he Jhall not be removed.

Then if it JI)all appear to the faid lord chancellor orjudges,

that the prifoner is detained on a legal procefs, order, or war~>

rant, out offeme court that hath jurifdiclion of criminal mat-

ters, or by warrant of a judge or jujlice of the peace for

mattersfor the ivhich by law he is not bailable j in fuch cafe

the prifonerJJjall not be dijcharged.

If he Jhall be difcharged, he Jhall thereupon enter into re-

cognizance to appear on his trial ; and the writ, and return

thereof, and recognizanceJhall be certified into the court where

the trial mujl be.

But perfons charged in debt, or other aclion, or with pro-

cefs in any civil caufe, after their difcharge for a criminal

offence, Jhall be kept in cujhdy for fuch otherfuit.

And perfens fofct at large, Jhall not be recommitted for the

fame offence, unlefs by order of court \ on pain of 500 1. to the

party grieved.

Two things I (hall obferve upon this ftatute

:

1. That altho' the conftable by his own authority, with-

out any warrant of commitment, may carry an offender

to gaol, and this was the method of fecuring prifoners,

before that there were any juftices of the peace ; yet fince

the inftitution of that magiftrate, it is better that they be

carried before him, to be fent by him to gaol by warrant of

commitment j otherwife they have a right to be bailed upon

this a&, whatever the offence may be.

2. That the warrant of commitment ought to fet forth

the caufe fpecially ; that is to fay, not for treafon or felony

in general, but treafon for counterfeiting the king's coin, or

felony forjlealing the goods offuch a one to Juch a value, and

the like i that fo the court may judge thereupon^ whether

or
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or no the offence is fuch, for which a prifoner ought to be

admitted to bail.

X. Acknowledging hail in another man's name.

By the 21 J. c. 26. If any perfon Jhall acknowledge, or

procure to be acknowledged, any bail in the name of any other

not privy to the fame ; he Jhall be guilty of felony without be-

nefit of clergy.

In the name of any other'] T. 6 G. Two people put in bail

in feigned names, and becaufe there were no fuch perfons,

they could not be profecuted for perfonating bail on this fta-

tute. So the court ordered them and the attorney to be fet

in the pillory, which was done accordingly. Str. 384.
Bail taken before a judge is not within this ftatute, till it

be filed of record. 1 H. H. 696. But it is within the

following ftaiute of 4. IF. c. 4. by which it is ena£ted, that

any whoJhall perfonate another before thofe who have authority

to take bail, fo as to make him liable to thepayment of anyfum

of money in that fuit or acJion, Jhall be guilty offelony (but

within clergy).

Form of bail.

Weflmorland. TJ E it remembred, that on the day ofD in the year of the reign of
A. O of yeoman

i A. B. of • yeoman^

and B. B. of yeoman, came before ajjohn Moore,

efquire, and R chard Burn, clerk, two of his majejlfsjujlices

of the peace in and for the [aid county, one whereof is of the

quorum, and feverally acknowledged themfelves to owe to our

faid lord the king, that is to fay, the faid A. O. 20 1. and

the faid A. B. and B. B. 10 1. each, to be refpedively levied

cf their lands and tene/nents, goods and chattels, if the faid

A. O. Jhall make default in the performance of the condition

indorfed, [or, underwritten}.

John Moore,

Richard Burn.

The condition of this recognizance is fuch, that if the within

[above] bound A. O. Jhall perfonally appear before the jujliccs of
our fovereign lord the king ajfigned to keep the peace within the

faid county, and Ukewife to hear and determine divers felonies,

trefpujfes, and other mifdemeanors in the faid county committed^

at the next general quarterfeffions of the peace [or, before his

tnajejlfsjujlices ofgaol delivery, at the next generalgaol deli-

K 2- very]
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very] to be holden in andfor the faid County>, then and then to

anfwer to ourfaidfovercign lord the king,for and concerning the

felonious taking andftealing of the property of A. M. of
. yeoman, ivith thefufpicion whereof the Jaid A. O.

Jlands charged before us the faidjujiices, and to do and receive

what /hall by the court be then and there enjoined him, andjhall

not depart the court without licence, then the above \within\

written recognizance Jhall be void.

Or, if the party is in prifon, and fo abfenr, Lord
Hale fays, this is the true form from Lambard,

Weftmorland. T> E it remembred, that on the • day

jy of in the year of the reign

cf before us John Moore, efquire, and Richard Burn,

clerk, two of the jujiices of our faid lord the king, affigned

to keep the peace within the faid county, and one of us of the

quorum, at Grimefhill in the faid county, did come A. B.
and B. B. of in the faid county, yeomen, and took in

bail until the next gaol delivery to be holden in thefaid county,

cne A. O. of labourer, taken and detained in prifon

for fufpicion of a certain felony injlealing the property

cf and took upon them)elves each of the faid A. B.

and B. B. under the penalty of 20 1. of good and lawful mo-

ney of Great Britain, of the goods and chattels, lands and te-

nements, of them and each of them, to the ufe of our faid

lord the king, his heirs and fuccejfors, to be levied, if the faid

A. O. Jhall not perfonally appear at the faid next gaol delivery,

before the jujiices of our faid lord the king, affigned to deliver

the faid gaol, tofland to right concerning thefelony aforefaid9
according to the law and cuflom of England. Given under our

feals, he.

But the feal need not be, for they are judges of record j

•only it may be barely fubferibed by them : or thus,

Taken and acknowledged the day and
year abovewritten, before us the

abovejaid

John Moore,
Ri. Burn.

J
A^
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And hereupon a warrant ifliies for his deliverance

thus

:

Westmorland.T OHN Moore, efquire, and Richard Burn,

I
clerki two of the jujlices of and one

of us of the quorum, 7o the keeper of bis majcflfs gaol at—— in the faid county, greeting. Forafmucb as A. O.
' labourer, bath before us found fufficicnt fnretics to

appear before the jujlices of gaol delivery at the next general

gaol delivery to be holden in the faid county, to anjwer to fucb

things as Jhall be then on the behalf of our faid fevereign lord

ohjecled againjl him, and namely, to the felonious taking of

(for the fufpicion zvhereof he was taken, and commit-

ted to your faid gaol)', JVe command you en the behalf'of'our

faid fevereign lord, that if the faid A. O. do remain in your

faid gaolfor the faid caufe, andfor none other, then youforbear

to detain him any longer, but that you deliver him thence, and

fuffer him to go at large, and that upon the pain that will there-

on enfue. Given under our feals at Orton in the faid county%

the day of in the year .

Lord Hale fays, the advantage of this latter kind of bail

is this, that it is not only a recognizance in a fum certain,

but alfo a real bail, and they are his keepers, and may be

punifhed by fine beyond the fum mentioned iri the recogni-

zance, if there be caufe; and may refeize him if they doubt

his efcape, and have him committed, and fo be difchargecj

of the recognizance.o*

Bailiff. See <g»I)Criff.

B^ker. See *Bjca5.

Banfts bz&xoyin$.

E VERY perverfe and malicious cutting down and Powdifc.

breaking up of any part of the dike called new Pow-
dikc in Marjhland in the sounty of Norfolk, and the bro-

ken dike called Old field dike by Marfnland in the ifle of

Ely, or of any other bank being parcel of the rind and np-

permoft part of the faid country of Marjhland, made for

the defence and falvation of the faid country of Marjhland,

K 3 ihall
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{hall be adjudged felony. And the fefiions may determine'

the fame. 22 H. 8. c. 11.

Sta and river 2. By the 6 G. 2. c. 37. If any perfon {hall unlawfully
bank*. an(j malicioufl| break down or cut down the .bank of any

river, or any fea bank, whereby any lands (hall be over-

flowed or damaged ; he fhall be guilty of felony without

benefit of clergy. / 5.

And the hundred fhall make fatisfaction for the damages,

not exceeding 2CC /. as may be feen more at large under

the title HBlaCfe &Ct.
p;i« for fccuring

^ ^nj moreover, by the flarute of 10 G. 2. c. 32.

If any perfon fhall unlawfully cut off, draw up, or re-

move and carry away any piles, chalk or other materials,

driven into the ground, and ufed for tne fecuring any marfh

or fea walls, or banks, in order to prevent the lands lying

within the fame from being overflowed and damaged ; on

complaint or information thereof made upon oath to any

juftice refiding near the place, fuch juftice fhall fummon the

party complained of, or fhall iflue his warrant to apprehend

and bring fuch perfon before him ; and upon his appearance,

or neglect to appear, he fhall proceed to examine the fact,

and upon due proof thereof made either by confeflion, or

oath of one witnefs, fhall convict the offender ; wt.o fhall

thereupon forfeit 20/. half to the informer, and half to

the overfeer for the ufe of the poor, to be levied by diftrefs

and fale : For want of fufficient diftrefs, to be committed

to the houfe of correction, to be kept to hard labour for

fix months. / 5.

25anfcmpt.

Peri*ation. I.T ORD Coke fays, that banque in French fignifies the

I + fame as menfa in Latin ; and that route is a fign or

mark, as we fay a cart route is the fign or mark where the

cart hath gone ; and that metaphorically a bankrupt, or

banqueroute, is taken for him, that hath wafted his eftate,

and removed his banque fo as there is left but a mention

thereof. 4 Inft. 277.
But as the firft bankers to us came from Italy, it feemeth

more probable that they brought their name along with

them ; and confequently that the word bankrupt or banqueroute

cometh from the Italian banco rotto, the bench being broken.

'\ he banker himfelf was fo called from the bench or table

which he ufed, with his name inferibed, and when he fail-

ed,
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ed, his bench was broken. Which word rotto is what re-

maineth in that country of the latin ruptus; all whicn,

both word and metaphor, we preferve in our language,

when we fay that a perfon is bankrupt, or that fuch a one

is broken.

2. The defcription of a bankrupt, within the feveral Defcription «f »

ftatutes brought together into one view, feemeth to be as
*ankruPt *

follows: Every perfon ufing the trade of merchandize, byway

of bargaining, exchange, bartry, chevifancc, or otherwife, in

grofs, or by retail, or feeking his trade of living by buying and

felling, or that Jhall uje the trade or profcffion of a fcrivencr

receiving other mens monies or ejlates into his trujl or cujlcdy,

zvho Jhall ^ 1) depart the realm ; or (2) begin to hep his houfey

or otherwife to abfent himfelf; or (3) take fancluary ; or (4)

fujfer himfelf willingly to be arrejledfor any debt or other thing

not grown or due for money delivered, zvares fold, or any other

jujl or lawful caufe or good confideraticn or purpofes; or (5)
jhallf<ffa himfelf to be outlaived; or (6) yield himfelf to pri-

fon; or (7) willingly or fraudulently foall procure himfelf to be

arrejled, or his goods to be attached or fcquejlred; or (8) de-

partfrom his dwelling houfe ; or (9) make any fraudulent grant

or conveyance of his lands or goods, to the intent or whereby his

creditors Jhall and may be defeated or delayed for the recovery

of their jujl debts ; or ( I o) Jhall obtain any protection, other

than fuch perfon as (hall be lawfully protecled by privilege of

parliament ; or ( 1
1 ) Jhall prefer to any court any petition or bill

againjl any of his creditors, thereby endeavouring to inforce them

to accept lejs than their jujl debts, or to procure time, or longer

days of payment than was given at the time of their original

contrails ; or (12) being arrejled for d.ht, Jhall lie in prifon

two months ; or (13) being arrejled for IOO 1. or more, Jhall

efcape out of prifon,—foal be adjudged a bankrupt ; (and in

the faid cafes of arrejl, or lying in prifon, from the time of

his firjl arrejl.) I J. c. 15. f. 2. 21 J. c. 19. f. 2, 15.

10 An, c. 15. f. j.

U/ing the trade of merchandize] But no perfon who {hall

adventure any money in the Eajl-lndia company, and (hall

receive his dividend in merchandize, and (hall fell or ex-

change the fame, fhall be judged thereby a merchant or tra-

der within any ftatute for bankrupts. 13 & 14 C. 2.

c. 24. / 3, 4.

Seeking his trade of living by luying and felling'] He that

buys only, or fells only, is not within this defcription.

Read. Bankr.

A!fo no farmer, grazier, or drover of cattle, (hall be

deemed a bankrupt. 5 G. 2. c. 30. / 40.

K 4 Alfo
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Alfo an innkeeper is faid not to be a trader within thefe

ftatutes. 1 Salk. no.
It is likewife held, that a taylor is not within the fta-

tutesof bankruptcy,- becaufe he gets not his living by buy-

ing and felling; but fhoemakers, weavers, diers, tanners,

and bakers have been held to be within the faid ftatutes.

Read, Bankr.

Moreover, fuch farmer, if he (hall deal in Wool, hops,

or the like, fhall be deemed a bankrupt; otherwife any per-

fon by taking a farm, might avoid the ftatutes. Alfo, an

innkeeper, if he fhall buy corn, and fell the fame again in

quantities which are not confumed in his houfe> may be-

come a bankrupt. And in the cafe of Mayo and Archer^

E. 8 G. A farmer who planted potatoes, bit witnal bought

divers large quantities of potatoes, and fold the fame again,

was adjudged a bankrupt. Str. 513.

Receiving Giber mens monies or ejratts into his trujl or cujiody"]

Bankers, brokers, and factors are within this defcription.-

5 G. 2. c. 30. / 39.

But no receiver general of any taxes granted by ac"t of

parliament, fhall be deemed a bankrupt. 5 G. 2. c. 30^

fi 40.

Begin to hep bis houfe^ or otherwife to ahfent himfdf] If

a man keeps his houfe for a long time, this doth not im-
mediately make him a bankrupt; but if he conceals him-
(c\[ within his houfe for a day or hour, to delay or defraud'

his creditors, he is- a bankrupt. I Bac. Abr. 250.
For what de' ts a 3, £u t notwithstanding that a perfon may have commit-

be"iSi2°
n

a2d

al1
ted

'dnY of the aboveiaid a#s of bankruptcy, yet neverthe-

what i? to be lefs no commiffion of bankrupt jhail be ifued, on the petition of
done previous one or more creditors, unlefs the Jingle debt offuch cr editor', or

cf two or more being partners, amount to 100 1. or of two

fuch creditors petitioning amount to 150 1. or of three or more

to 200 1.

And the creditor or creditors petitioning, fhall before the

commiffion fhall be granted, make affidavit before a' matter

in chancery (to be filed with the proper officer) of the truth

of the debt, and fhall alfo give 2co /. bond to the lord

chancellor for proving the debt as well before the commif-
fioners, as upon a trial at law, if the due ifluing of the

commiffion fhall be comefted, and alfo for proving the party

a bankrupt, and further to proceed on fuch commiffion as

hereafter is mentioned : and if it mail appear, that the com-
miffion was taken out fraudulently, the lord chancellor may
order fatisfaclion, and may affign f.ich bond to the party

injured, 5 6\ 2. c, 3c. / 23.

4. But
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4. But thefe circumftances abovementioned being obfer- Ifluing the com-

ved, then the lord chancellor may on fuch complaint in
milfion<

.writing as aforefaid, by commifiion under the great feal,

appoint fuch wife and honeft difcreet perfons as to him (hall

feem good, to be commiflioners. 13 El. c. 7. f.
2.

5. Which commiflioners before they act, (hall admini- Commiflioners

fter to each otl.er the following oath ; "1/ B. do fwear,
oath *

%i that I will faithfully, impartially, and honeftly, accord

-

" ing to the beft of my (kill and knowledge, execute the

t£ feveral powers and trufts repofed in me as a cpmmiiEoner
" in a commiilion of bankrupt againft aj^d that with-

" out favour or affection, prejudice or malice. So help me
« god." 5 G. 2. c. 30. / 43.

'

And they mall keep a memorial thereof, figned by them,

amongfl the proceedings, id. f. 44.

6. Then the commiflioners (hall caufe notice of the com- Notice in the ?a-

miiiion being; iffued to be given in the gazette, and like- ""eorthet-.m-

:- . * .. . ,' e 11 1 » ri rn'iiion being
wife notice in writing to dc left at the bankrupts ulual jffucd,

place of abode, or perfonal notice to be given if he is in

prifon ; in which notice alfo (hall be appointed a time and

place of meeting of the commiflioners, which meeting (hall

be at three feveral times within forty- two days, the laft of

which mail be on the forty-fecond day; within which time

the bankrupt (hall furrender, and difcover his eilate and

effects. 5 G. 2. £. 30. f.
1.

But the lord chancellor may enlarge the time for fuch

furret.der and difcovery, not exceeding fifty days from the

end of the faid forty-two days ; fo as fuch order be made
bv him, fix days before the expiration of the forty two.

id. f. 7.

7. The firft meeting (hall be for chufing an aflignee or Chufing af-

aflienees of the bankrupt's ellate and effects (which in London
riSnees *

fhall be at Guildhall). 5 G. 2. c. 30. / 26.

8. But before aflignces are chofen, the major part in va- The money with

lue of the creditors may di reel how and with whom the ^°"j t0 be

money to be received mail remain till divided ; to which

the aflignees mail conform, as often as 100/. fhall be got

in. 5 G. 2. c. 30. / 32.

9. And the creditor or creditors who (hall fue out the Fences of the

commiflion, (hall profecute the fame at their own expence comm:flicn '

till aflignees be chofen ; and the commiflioners {hall at the

meeting for chufing aflignees, afcertain fuch cofts, and by
writing under their hands order the aflignees to reimburse

the fame, out of the firft effects that fhall be got in. 5 G. 2.

C 30. / 25.

10. At the faid meeting for chufing aflignees, the com- who fta!l vote

miflioners (hall admit the proof of any creditor's debt, that *™ affisnees.

lives
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lives remote from the place of meeting, by affidavit ; and

alfo permit any perfon duly authorized by letter of attorney

from fuch creditors \ oath being firft made of the due execu*

tion thereof, either by affidavit fworn before a matter in

chancery, or before the commiffioners viva voce ; and in

cafe of creditors refiding in foreign parts, fuch affidavits to

be made before a magistrate where the party fhall be refi-

ding, and together with fuch creditors letters of attorney,

to be attefted by a notary public k) to vote in the choice of

an affignee or affignees in the place of fuch creditor : And
the commiffioners (hall affign the eftate and effects unto fuch

perfon or perfons, as the major part in value of the credi-

tors, according to the debts then proved, fhall chufc. 5G.2,
£, 30. / 26.

But no creditor fhall fo vote, whofe debt fhall not amount

to 10 1. id. f. 27.
Chufingncw *£> j I# And the commiffioners may from time to time ap-
jgnces.

point new affignees, if the major part of the creditors, whofe

debts amount to 10/. fhall think fit; and the former af-

fignees fhall affign to them in ten days after notice of fuch

choice, and of the new affignees acceptance thereof, figni-

fied under their hands ; on pain of 200/. to the creditors,

with full cofts. 5 G. 2. c. 30. / 30.

And the lord chancellor, on petition of any creditors,

may order former affignments to be vacated, and new af-

fignments to be made, of the effects not received ; and the

commiffioners fhall caufe notice thereof to be given in the

two next gazettes, and that the debtors do not pay to the

affignees removed, id. f. 31.

Bankrupt to be j 2. On certificate under the hands and feals of the com-
prehended. mifiioners, that fuch commiffion is iffued, and fuch perfon

proved before them to become bankrupt, any judge or ju-

fticeof the peace, fhall on application to them for that pur-

pofe made, grant their warrant (A) for the taking and ap-

prehending fuch perfon, and commit (B) him to the com--

mon gaol, there to remain until he be removed by order

of the commiffioners by their warrant. And the gaoler

fhall for; hwith give notice to one or more of the commif-

fioners, of fuch perfon being in his cuftody ; whereupon

they fhall fend their warrant to him to deliver him to the

perfon who fhall be named in the warrant, who fhall con-

vey him to the commiffioners to be examined. And the

commiffioners by fuch or any other their warrant, may feize

the goods and papers of fuch bankrupt which fhall be in any

prifon (necefiary wearing apparel of himfelf, and wife, and

children excepted). 5 G. 2. r. 30. /, 14,

But
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But if the perfon (o apprehended (hall, within the time

allowed, fubmit to be examined, and in all things con-

form, he fhall have the fame benefit as if he had furren-

dred. 5 G. 2. c. 30. / 15.

- 13. The bankrupt after aflignees (hall be appointed, fhall Bankrupt tode-

deliver up to them on oath (to be adminiftred by a mafter ljver
<*P«

in chancery, or juftice of the peace) all his books of ac-

count, papers, and writings not feized by the meflenger of

the commiffion, and not before delivered up, and then in

his power, and difcover fuch as are in the power of others

;

and, being not in cuftody, fhall at all times attend the af-

fignees, on reafonable notice given to him in writing, or

left for him at his place of abode, in order to affift in making
out the account of his eftate. 5 G. 2. c. 30. f. 4.

14. And fuch bankrupt having furrendred, fhail at all Bankrupt to be

feafonible times, before expiration of the forty-two days, at liberty to in-

or further term, be at liberty to infpe& his papers, in
pcc 18 P3^*1*

prefence of the aflignees, or fome perfon appointed by

them, and to bring with him for iis affiftance any perfons

not exceeding two at a time, and to make extracts from

thence, the better to enable him to difcover his effccls.

5 G. 2. c. 30. / 5.

And in order thereto, he fhall be fiee from arreft or im- Shall be freed

prifonment of his creditors, in coming to furrender, and {rom arreft*

from his furrender, for the faid forty-two days or further

term ; provided he was not in cuftody at the time of fur-

render. And if he be arretted for debt, or on an efcape

warrant, coming to furrender, or after furrender within

the faid term ; then, on producing the notice under the

liands of the commiffioners or aflignees, to the officer who
fhall arreft him, and making it appear to fuch officer that

fuch notice is figned by them, and giving the officer a copy

thereof, he fhall be immediately difcharged : And if any
officer fhall in fuch cafe detain him, he fhall forfeit to him
for his own ufe 5 /. a day, by a&ion of debt, with full

cofts. id.

15. And if the bankrupt be in prifon or cuftody at the Bankrupt in pri-

time of ifluing the commiffion, and is willing to furrender *°n wh 'n the

and be examined, and can be brought before the commif-^^ 11^11 "

fwners and creditors, the ex pence thereof fhall be paid out
of his eftate : But if he is in execution, or cannot be

brought before the commiffioners, then they fhall attend

him in prifon ; and the aflignees may appoint a perfon to

attend him in prifon, and to produce to him his books and
papers, in order to prepare his laft difcovery and examina-
tion -, « copy whereof the aflignees fhall apply for, and the

bankrupt

3
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bankrupt (hall deliver to them, ten days before- fuch laft ex-
amination. 5 G. 2. c. 30. f 6.

f™
kru?

}
t0 be

- 16. And the commiffioners may examine him (on oath>

21 y. c. 19. f 9J as well by word of mouthy as on interro-

gatories in writing, touching his trade, dealings, eftate, and
effects ; and take down in writing his anfwer to verbal

examinations ; which he mall fign : And if he {hall refufe

to anfwer, of not anfwer fully all lawful queftions, or refufe

to fign the fame; the cornmiflioners may by warrant com-
mit him to prifor without bail, till he fhall fubmit to themr
and full anfwer make, and fign the fame ; which warrant
{hall fpecify fuch queftions. 5 G. 2. c. 30. / 16, 17.

As zuell by word of mouthy as on interrogatories in writing]'

M. 4 G. 2. K. and Solomon Nathan, The defendant was
committed by the commiiiioners, who in their warrant re-

-.. cite, that he had been examined before them upon his oath,

upon which examination he had notorioufly prevaricated ;

they therefore commir him without bail or mainprize, un-

til he fhall make a full and true difclofure and difcovery of

his eftate and effects, or be otherwife delivered by due

courfe of law. Upon a habeas corpus it was moved, that

the defendant might be difcharged. One reafon whereof

was, becaufe the ftatute requires, that there fhall be inter-

rogatories exhibited for his examination, that fo he may
have time to conilder of his anfwer, and it can then ap-

pear to the court, whether he is bound to anfwer : perhaps

this prevarication might be in a matter they had no power*

to inquire into. And by the court ; Interrogatories are a

term known in law, and import that the queftions are put

in writing. And they faid that Holt Ch. J. held, that the

bankrupt ought to have a copy, and time to confider of his

anfwer. Str. 880.

Or not anfwer fully] In the aforefaid cafe of K. and Soto-

tnon Nathan, another objection againft the commitment was,

that they commit him, becaufe upon his examination he

had notcrioufly prevaricated ; this being too loofe an expref-

fion, for he might prevaricate, and yet give a full anfwer

at laft. And by the court; Where thefe fpecial authorities

are given, the words of the act ought to be purfued.

Str. 880.

Till he JJjallfubmit to them, and full anfwer make] In the

fame cafe, the commitment was, until he fhall make a full

and true difclofure and difcovery of his rjlaie and ejfecls, or

he other ivife delivered ly due courfe of law. And by the

court;



Banlmtpt. i 4 i

Court ; This commitment not purfuing the words of the

ftatute, the prifoner muft be difchanred. £tr. 880.

M. 8 W. Bracy's cafe. A commitment until he foould

conform himjclf to their authority, was adjudged ill, becaufe

too general ; fince they have authority in other matters be-

tides that : and it is beft in the like cafes, ftrictly to purfue

the ftatute. L. Raym. 100.

Another commitment //// difcharged by due courfe of Iazvy

adjudged ill for the fame Feafon. id. 851.

But if on an habeas corpus there appear inefficiency in

the warrant of commitment, the judge neverthelefs (hall

commit him to the fame prifon, to remain as aforefaid, un-

lets it be made appear that he hath fully anfwered all lawful

queftions, or unlefs it appear that he had fufficient reafon

for not figning. 5 G. 2. c. 30. / 18.

And if the gaoler fhall fuffer him to efcape, or to go

without the walls or doors of the prifon; he (hall, on con-

viction by indictment or information, forfeit 500/. to the

creditors, id.

Alfo the gaoler (hall, on requeft of any creditor who fhall

have proved his debt, and producing a certificate thereof

under the hands of the commifiioners, produce and (hew
him to fuch creditor ; on pain of 100 /. to the creditors,

by action of debt. id. f 19.

17. And by the faid ftatute it is enacted, that if he fhall
bankrupt «<*

'...., ir-i- r 1 i > r \r , -r iurrcndnng and
not within the faid time furrender himfelf to the commif- conforming fe-

fioners, and fign fuch furrender, and alfo fubmitto be ex- ">ny«

amined from time to time on oath, and in all things con-

form to the ftatutes concerning bankrupts, and alfo on his

examination fully difcover all his eftate, and how difpofed

of, except what hath been bona fide difpofed of in the way
of his trade and dealings, and except what hath been laid

out in the ordinary expence of his family, and alfo deliver

up to them all his effects (except the neceffary wearing ap-

parel of himfelf, and wife, and children); then in cafe of

any default and wilful omiflion in not furrendring and fub-

mitting to be examined, or in cafe he fhall remove, con-
ceal, or embezzle any part of his eftate to the value Of
20 /. or any books of account, or writings relating there-

to, with intent to defraud his creditors, and being thweof
convicted by indictment or information, he (hall be guilty

of felony without benefit of clergy, and his eftate (hall be
divided amongft his creditors. 5 G. 2. c. 30. / 1.

And by the 20 G. 2. c. 52. All offences by bankrupts
made felony by the feveral acts concerning bankruptcy, are

excepted out of the general pardon,

4 18. And
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Other perfons 18, And every perfon who mall accept any truft, or

lankr'up"^
C

C°ncea l ai^y eftate °f tne bankrupt, and mall not in forty-

effects, two days after iffuing the commiffion, and notice thereof

in the gazette, difcover the fame in writing to one or more
commiffioners or affignees, and fubmit himfelf to be ex-

amined-; fhall forfeit to the creditors loo/, and double

value of the eftate concealed, by action of debt, with full

cofts. 5 G. 2. c. 30. / 21.

JS^k^ J9- Alfo the commiffioners may examine on oath the
way e examine

• bankrupt's \vife, like as other perfons. 21 J. c. 19. / 5, 6.

And every other 20. As alfo they may examine in like manner every
jerioji.

other perfon, duly fummoned before, or prefent at their

meeting, touching the perfon, trade, dealings, eftate, and
effecls of the bankrupt, and any acts of bankruptcy by him
committed ; and may take down in writing the anfwersof
.verbal examinations, which the parry mall fign : And if

any of them (hall refufe to anfwer, or not anfwer fully all

lawful queftions, or refufe to fign the fame, the commif-
fioners may by warrant commit him to prifon without bail,

till he (hall fubmit to them, and full anfwer make, and
fign the fame ; in like manner as is faid before in ft&ion

the 1 6th concerning the bankrupt himfelf. 5 G. 2. c. 30.

/ 16, 17, 18, 19.
Bankrupt's eflatc 21. The faid commiffioners fhall have power, by their
how to be or-

dI fcretions t0 ta jce fuch order with the lands of fucn bank-
rupt, as well copy or cuftomary hold as freehold, which
he had in his own right before he became a bankrupt > or

which he purchafed jointly with his wife or child to the

only ufe of fuch offender, or for fuch ufe or intereft as he

may lawfully part with ; or with any perfon of truft. to

any fecret ufe of fuch offender ; and alfo with all his mo-
ney, goods, chattels, wares, merchandizes, and debts; and

caufe all the fame to be fearched and appraifed to the beft

value they may; and the fame to be fold by deed indented,

and inrolled in a court of record ; or otherwife ordered for

payment of the creditors, to every creditor a portion rate-

Jike, according to the quantitv of his debts. 13 EL c. 7.

/. 2.

And if any fends or goods fhall defcend or come to the

bankrupt afterwards, before the debts be fully paid; the

fame (hall be difpofed of in like manner. 13 EL c. 7. f. u*
Ltna* felt bona .

But this fhall not extend to lands aflured by fuch perfon
***• before he becomes bankrupt ; provided the aflurance be

made bona fide, and not to his own ufe only, or of his

heirs ; and that the party to whofe ufe they are aflured,

be not privy to the fraudulent purpofe of the bankrupt to

deceive his creditors. 13 EL c. 7. f* 12.

Alfo



Alfo the commiffioners may by deed indented, and in- Eftate tail «

rolled at Wejlminfter in fix months, fell the bankrupt's

eftate in tail, whereof no reverfion or remainder is in the

king, or of the king's gift ; which fale (hall be good againft

all perfons, whom the bankrupt by common recovery, or

otherwife, might cut off. 21 J. c. 19. / 12.

Alfo if the bankrupt h3th conveyed any eftate, on con- Eftate morf-

dition, or power of redemption, at a day to come, by pay- 6ascd *

ment of money, or otherwife; the commiflioners before

the time of the performance of fuch condition, may ap-

point under their hands and feals any perfon to make ten-

der or payment of money, or other performance, as fully

as the bankrupt might have done ; and may difpofe of the

eftate redeemed for the ufe of the creditors, as fully as any

other eftate of the bankrupt. 21 J. c. 19. / 13.

Perfons purchafing copyhold or cuftomary lands fhall pay Cuftomary lands

fine to the lord of the manor, who fhall thereupon admit t0 Pa> fin8«

them. 13 El. c. 7. /. 4.

22. Commiffioners and others by warrant under their Commiffioners

hands and feals, may break open the bankrupt's houies, ™J break °Pen

doors, trunks, and chefts, where he or any of his goods
gors *

(hall be reputed to be, and feize upon, and order his body

and goods as before is faid. 21 J. c. 19. / 8.

23. If the bankrupt (hall convey to any of his children, Bankrupt frau-

or other perfon, any lands or goods, or transfer his debts dulently c«nvey*

into other mens names, except the fame be conveyed or
,ns*

transferred on marriage of any of his children, or for fome

valuable confederation ; the fame may be difpofed of in like

manner. I jf. c. 15. f. 5.

And if the bankrupt fhall on his examination be found

fraudulently to have conveyed his lands, goods, or eftate, to

the value of 20 /. to defraud his creditors, and (hall not

difcover the fame, and (if it lie in his power) deliver the

fame to the commiffioners ; or if he cannot make it appear

to the commiffioners that he hath fuftained fome cafual lofs

whereby he is difabled to pay what he oweth ; he fhall, on

conviction upon indictment at the affizes or feffions, be fee

on the pillory in fome publick place for two hours, and

have one of his ears nailed to the pillory, and cut off. '21

J. c. .9. / 7 .

24. And if any bankrupt, after ifiuing the commiffion, Bankrupt corr>

fhall compound with the perfon fuing out the fame, for pounding with

more than his proportion with the reft of the creditors j
**

^coiT
6

fuch commiffion may be fuperfeded, and the lord chan- million,

tehor may award to any creditor petitioning another com-
miffion, and the perfon fo compounding fhall lofe his whole

debt, and deliver up to the new commiffioners all he fhall

have
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have (o received, for the ufeof the other creditors. 5 G. 2.

c. 30. f. 24.
Debtor paying to 2 <- [{ a debtor to a bankrupt pays him voluntarily, be
a .in apt.

mu ft- pav j t OV er ?gain; but it is otherwife, if he pays him
bv compulfion of law. Read. Bankr.

Money received ' 2 5 $ut no rea i creditor of a bankrupt fhall be liable to
a an-rupt.

re funcj t0 t
i,
e aflignees, any money which before the fuing

forth the commiflion was in courfe of trade received by

him of the bankrupt, before he had knowledge of the per-

forms becoming a bankrupt, or being infolvent. 19 >G% 2.

'. 32. /1.

Purchafcr not to 27. And no purchafer for valuable confideration fhall be

afterilvT years,
impeached, unlefs the commiilion be fued out in five years

after the perfon fhall become bankrupt. 21 y. c. 19. f. 14.
Bankrupts con- 2 8. If the bankrupt, at the time he fhall become bank-

good"! and keep- ruPt
s
fhall -by confent of the true owner, have in his poffef-

ing poffeffion. fion and difpofition any goods whereof he fhall be reputed

owner, and take upon him the fale or difpofition thereof as

owner ; the commiilioners may difpofe of the fame, as fully

as any other part of the bankrupt's eftate. 2i y. t. 19.

/. 11.
Debt due to the 29. If -any eftate of the bankrupt be extended after he
"^

is become bankrupt, by any perfon under pretence of his

being an accountant or indebted to the king; the commif-

fioners may examine on oath, whether tl>e faid debt were

due to fuch debtor or accountant, on any contract original-

ly made between fuch accountant and the bankrupt ; and

if it was made with any other perfon than the faid ac-

countant, or for the ufe of any other perfon, the commif-

fioners proceedings fhall be available againft the faid extent.

21 y. c. 19. / 10.

Commjflioners .go. The commiilioners or aflignees may ftate accounts
may ftate ac- between the bankrupt and his debtors or creditors, and fet

one debt againft another, and the balance only fhall be paid

on either fide. 5 G. 2. c. 30. f. 28.

May refer to ar- 31. Alfo the aflignees with confent of the major part in
bitration, and va ]ue f tne creditors prefent at a meeting purfuant to no-
compound.

. . .
r p \ . .

tice to be given in the gazette, may iubirnt difputes relating

to the bankrupt's eftate to arbitration; and may compound

for debts owing to the bankrupt. 5 G. 2. c. 30. f. 34, 35.

Partner not af- 32. Two joint traders, one of them became a bankrupt:
teded * By Holt Ch. J. the commiffioners cannot meddle with the

intereft of the other, for it is not affected by the bankrupt-

cy of his companion. 3 Salk. 61.

Reward for dif- 33. Every perfon who fhall, after the time of furrender,
covering. voluntarily make difcovery to the commiffioners or aflignees,

of any part of the bankrupt's eftate, not before come to the

knowledge
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jenowledge of the aflignees, fhall have 5 /. per cent, and

fuch farther reward as the aflignees and the major part of

the creditors in value, prefent at any meeting, fhall thiak

fit. 5 G. 2. c. 30. / 20.

34. Every creditor fhall be at liberty to prove his debt, By affidavit,

without paying; any thins for the fame. 5 G. 2. c. 20. f. 25'. credito
f

. "»T.Aii v r 1 r rr / i 1 Prove hlS debt

35. And at the meeting for cnuiing aflignees, (as hath
grat i s%

been faid) the commiflioners fhall admit the proof of any

creditor's debt, that lives remote from the place of meeting,

by affidavit. 5 G. 2. c. 30./ 26.

36. Creditors having fecurity by judgment, ftatute, re- Perfons having

cognizance, fpecialty with penalty or without, or ether ^"Ju'^fl^*?
fecurity, or having no fecurity, or haying made attach-

ments in London, or elfewhere by any cuftom, of the goods

of fuch bankrupt, whereof there is no execution or extern:

ferved and executed upon the lands, goods, or eftate of

fuch bankrupt before he fhall become, bankrupt, fhall not

be relieved for more than a rateable part with the other cre-

ditors, notwithstanding any penalty or greater fum contained

in fuch fecurity. 21 J. c. 19./ 9.

37. Perfons taking fecurities payable at a future day, Securities for mo-

for goods delivered to perfons who fhall become bankrupts ney not become

before the time of payment, (hall be admitted to prove their
ue *

fecurities, and receive their proportion, deducting intefefi

from the time of payment to the time it v/ould have be-

come due. 7 G. c. 31. _/T 1, 2.

38. The obligor in any bottom-ree, or refpondentia bond, Softom-reej

and the allured in a policy of infurance, mall be admitted
inlurance *

to claim ; and after the lofs or contingency, to prove the

debt thereon, in like manner as if the fame had happened

before iiTuing the commiflion. 19 G. 2. c. 32. f. 2.

39. The mortgagee may chufe whether he will come in Mortgagee,

as a creditor. Read, fclankr.

40. But the plaintiff that hath the defendant's body in Execution.

execution, fhall not come in to be relieved. Read. Bankr,

41. If any perfon fhall fwear that any fum is due to him Swearing to s

from the bankrupt, which is not due, or more than ;

s due; falfedebt '

he fhali fuffer as in cafes of perjury, and moreover forfeit

double to the creditors. 5 G. 2. c. 30. f. 29.

42. The aflignees fhall keep books of account of all firms Afngneestofesry

and effects received ; which every creditor who hath proved
00 s "

his debt may infpeel: at all feafonable times. 5 G. 2. c. 30.

/ 26.

43. The aflignees fhall, after four months, and within Firft diridtnd,

twelve months after ifTuing the commiffion, caufe at lea ft

twenty-one days notice to be given in the gazette, of the

time and place the commiflioners and afTignees intend to

Vol. I. L meet



meet to make a dividend ; at which time, the creditors

who hr;ve not before proved their debts, may prove them :

and the aflignees (hall produce fair accounts, and be fworrt

to them before the commiflioners, if required by the credi-

tors ; and they fhalt be allowed therein all reasonable ex-

pences. And the commiflioners may then order, under

their hands, a diftribution ; which order (hall contain the

time and place of making it, and the total of the debts

proved, and of the money in the hands of the aflignees,

and how much in the pound (hall be then diftributed ; one

part of which order fhall be filed among the proceedings

under the commiflion, and each of the aflignees (hall have

a duplicate thereof. And the aflignees fha 1 take receipts

for the fame, in a book to be kept for that purpofe. 5 Q. 2.

'•3°-/ 33-
Allowance to 44. The bankrupt furrendring and conforming, fhall be
the bankrupt, allowed 5 /. per cent, if after fuch allowance, the neat pro-

duce of his eitate will pay 10 s. in the pound ; fo as the faid

5 /. per cent, amount not to above 200 1. 5 G. 2. c. 30.

^ 7
;And if the neat produce will pay 12 s. 6d. in the pound;

he {hall be allowed 7 /. 10 s. per cent, fo as it amount not

to above 250 1. id.

And if it will pay 15 s. in the pound, he fhall be allow-

ed 10/. per cent, fo as it exceed not 300/. and fuch bank-

rupt fhall be discharged from all debts by him owing at

the time he became bankrupt : And if he (hall be arretted

or profecuted for any debt due before fuch time, he (hall

be discharged on common bail, and may plead in general,

that the caufe of action did accrue before he became bank-

rupt, and may give this ad, and the fpecial matter in evi-.

tience ; and the certificate of his conforming (as hereafter

mentioned), and allowance thereof, fhall be Sufficient evi-

dence of the trading, bankruptcy, commiflion, and other

proceedings precedent to the obtaining the certificate ; and

a verdict fhall pafs for the defendant, unlefs the plaintiff

can prove that the certificate was obtained fraudulently, or

can make appear a concealment by the bankrupt to the

value of ic/. And if the plaintiff is cafl, the defendant

fhall have full coits. id.

But if any commiflion of bankruptcy fhall iflue againft

any perfon who fhall have been discharged by this act, or

fhall have compounded with his creditors, or delivered to.

them his eftate, and been releafed by them, or been dis-

charged by an act of infolvency; then the body onlv of

fuch perfon conforming fhall be free from arreft and impri-

foiiment, but his future eftate fhall remain liable to his

creditors
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creditors (his tools of trade, neceiTary houfhold goods and

furniture, and necefTary wearing apparel of himfelf and

wife and children only excepted), unlefs the eftate of fuch

perfon (hall produce clear of all charges 15 s. in the pound.

It the neat produce will not pay 10 s. in the pound, the

bankrupt (hall be allowed fo much as the aflignees and com-
mimoners fhall think fit, not exceeding 3I. per cent. id.

/8.
45. But no difcovery on oath mail intitle the bankrupt Certificate and

to the faid allowance, unlefs the commiffioners (hall, un-
*

f

°wancc c ertt*

der their hands and feals, certify to the lord chancellor,

that he hath made a full difcovery of his eftate, and in all

things conformed himfelf; and that there doth not appear

to them any reafon to doubt of the truth of fuch difcovery,

or that the fame is not a full difcovery ; and unlefs four

parts in five in number and value of the creditors, who
ilia 1 be creditors for not lefs than 20 /. anrl who have proved

their debts, or fome perfon by them authorized thereto*

fhall fign fuch certificate, and teftify their confent to fuch

allowance and certificate, and to che bankrupt's difcharge,

to be alfo certified by the commifTioners ; but the commif-
fioners fhalJ not certify the fame, till they have proof by af-

fidavit of Lch creditors, or of the perfon by them refpec-

fively authorized, figning the faid certificate, and of the

power by which any perfon is fo authorized (and the letter

of attorney of a creditor refiding in foreign parts, attefted

by a notary publick, fhall be fuffrcient evidence in fuch cafe

of fuch power, 24 G. 2. c. 57. f. 10.) Which faid affida-

vit, together with fuch power to fig n, fhall be laid before

the lord chancellor with the certificate in order for allowing

the fame;—and unlefs the bankrupt make oath, that the

certificate and confent of the creditors were obtained fairly

and without fraud ; and unlefs the certificate fnall, after

fuch oath, be allowed and confirmed by the lord chancellor,

or two of the judges to whom he mall refer it : and any of

the creditors mail be allowed to be heard again It making
the certificate, and againft the confirmation of it : nor mail
any commiffioner fign the certificate, till after four parts in

five in number and value of the creditors fhall have figned

it. 5 G. 2. c. 30./ 10.

And every fecurity given to the ufe of any creditor, to

induce him to fign fuch allowance or certificate, fhall be

void, id, f. 11.

Moreover, no bankrupt fhall be intitled to fuch allowance,

who hath upon marriage of any child given above 100 I.

unlefs he prove by his Looks, or upon his oath, that he had

L 2 remaining
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remaining at the time fufEcient to pay his debts ; or who*

hath loft in one day the value of 5 /. or in the whole the

value of- 10c/. in 12 months next before his becoming

bankrupt, at cards, dice, tables, tennis, bowls, billiards,,

fhovelboard, cock-fighting, horfe-races, dog-matches, foot-

races, or other paflime or game, or in bearing a part in

the flakes, or by betting; or hath in 12 months before

loft 1 00/. by contracts for the flock of any company, or

publick funds, where the contract was not to be performed,

within a week, or where the flock was not actually tranf-

ferred. 5 G. 2. c. 30./ 12.

And moreover, by 24 G. 2. c. 57. When any perfon

(hall fraudulently fwear, before the major part of the com-
miflioners, or by affidavit exhibited to them, that a fum of

money is due to him from the bankrupt, which fhall in

fail not be really owing ; and mail, in refpect of fuch ficti-

tious debt, fign the certificate for fuch bankrupt's dif-

charge ; in fuch cafe, unlefs the bankrupt mail, before the-

major part of the com in iffioners have figned the certificate,,

by writing figned by him and delivered to one or more of

the commiffioners or affignees, difclofe the fraud, and ob-

ject to the reality of fuch debt, the certificate (hall be void,

and the bankrupt fhall not be intitled to his difcharge or

allowance, f. 9.

bankrupt's duty 46. The bankrupt, after allowance of the certificate,
after allowance,

f^all attend on notice in writing from the affignees, to fettle

accounts, and fhall have 2 s. 6 d* a day allowed for attend-

ance 3 and if he fhall neglect or refufe, he fhall, on oath

made by the affignees before the commiffioners, be appre-

hended and' committed to clofe gaol, by warrant of the faid

commiiiioners, till he conform. 5 G. 2. c. 30./ 36.

pommirBoners 47. To prevent expences, no money fhall be paid out of
Fy * the effects for eating or drinking of the commiifioners, or

of any other perfon ; nor fhall the commiflioners have above:

20 s. each for each meeting; nor any fchedule be annexed
to the deed of alignment : Commiflioners acting contrary

hereto, fhall be difabled for ever to act as fuch. 5 G. 2.

c. 30. /. 42.

Half fee-, on re- 48. If by the death of commiiiioners, or otherwife, it
*ewinsthecom- be necefTary to renew ^ comiT1 {ff10n haI f fees on ]y ^\[,
million.

I_ • J y-1 r J
be paid. 5 G. 2. c. 30. / 45.

Attorney's bill. 49. All bills of fees or difburfements demanded by any
folicitor, clerk, or attorney, fhall be fettled and certified

by a mailer in chancery, who mail have for the fame 20 s.

5 G. 2. c. 30. / 46.

Bankrupt dying. 50. Bankrupt dying before diflribution, fhall not hinder

the difhibution. ij, c. 15./ 17.

51. la
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51. In 18 months after ifluing the commiffion, the af- Second dividend.

fignees (hall make a fecond dividend, and (hall caufe notice

to be inferted in the gazette of the time and place the com-
jniflioners intend to meet to make a fecond diftribution, and

for the creditors who have not proved their debts to ccme
and prove them : And at fuch meeting, the affignees fhall

produce their account on oath, and what is in their hands

fhall by order of the commiflioners be forthwith divided.

Which fecond dividend fhall be final, unlefs a fuit in law or

equity be depending, or part of the eftate {landing out that

cannot have been difpofed of, or that the major part of the

creditors fhall not have agreed to be fold, or unlefs feme

other or future eftate of the bankrupt fhall come to the af-

fignees ; which they fhall, as foon as may be, convert into

money, and in two months diftribute the fame in like man-
ner. '5G. 2. c. 30./ 37.

But no fuit in equity fhall be commenced by the aflignee.",

without confent of the major part in value of the creditors,

who fhall be prefent at a meeting of the creditors purfuant

to notice in the gazette, id.
f. 38.

52. If the bankrupt fhall be taken in eTcecution, or de- Bankrupt's de-

tained in prifon, for debt owing before his bankruptcy, by
c arge '

re^fon thatjudgment was obtained before the certificate was

allowed and confirmed; any judge of the court, on pro-

ducing the certificate, may order him to be difcharged with-

out fee. 5 G. 2. c. 30./ 13.

53. But by the difcharn;e of a bankrupt from the debts p
,

artner not dlf-

owing by him at the time he became a bankrupt, his part-

ner fhall not be difcharged, but fhall be liable as if the

bankruptcy had not been. 10 An. c. 15./ 3.

54. The commiflioners fhail, on lawful requeft of theComm'fiionersro

bankrupt, declare how they have bellowed his lands and ^vwJlus
***

goods, and pay to him the overplus, if any there be. 1 3 EL
<> 7-M-

55. On petition to the lord chancellor, he may order Proceedings to

the proceedings to be entred of record, to be at any time
cg r

c

d
" ie

fearched and produced as evidence. 5 G. 2. c. 30. f. 41.

56. Commiflioner fued for any thing done on the fta *^^°£^"
tute of 13 EL and 1 J, may plead the general iflue; and ™[^

nt

if he recovers, ftydl have his cofts. tJ.c.\$.J. 16. But
there is no proviiion for any thing done by them, or by the

aflignees, on any of the fubfequent ftatutes.

57. The commiflion fhall not abate by the death of thcKin^oitknot
to abate the

ccmmilfioo.
king. 5C2, c, 30./ 45,

L 3 Notes
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Note ; The act of 5 G. 2. c. 30. fo often mentioned

above, is but temporary, and by the laft continuance is of

force till Sept. 29. 1764, fete.

w

A. Warrant to apprehend a bankrupt.

Weftmorland. i To .

H E RE AS a certificate under the hands and feals of
hath this day been produced before me

Jetting forth that a commijfion of bankruptcy is ijfued againji

* and that the faid is proved before them the

faid being the major part of the ccmmijfioners autho-

rized in thef id commiJp.cn, 4o be a bankrupt ; and whereas ap-

plication hath been made to me by by order of thefaid com-

mijjioners, for the apprehending thefdid -Thefe are there-

fore to require you, on fight hereof to take and apprehend the

faid and bring him beftr t me orjome other of his ma i.fly's

juftices of the peace for thefaid county\ to be proceeded againji

according to law. Given under my hand and reai this— day

of &c.

B. Commitment thereupon.

Weftmorland. \
To the keePer of the common &o]

L at .

I
Send to you herewith—« being duly certified to be a

bankrupt, requiring you to keep him in the faid gaol until

hejhall be difcharged according to law. Given'

Bargain and Sale. See Enrollment

26atratr?»

/. What it is.

II. Row punijloed. •

/. What it is.

THIS word barratry we have received either from the

Danes, or Normans, or both : for baratta in the Da-
ntjh, and baret in the Normany do equally fignify a quarrel

or contention.

And



Barratry. i 5 i

And a barrator, in legal acceptation, dothfignify a com-

mon mover, exciter, or fnaintainer offuits or quarrels, either

in courts, or in the country. I Inft. 368. I Haw. 243.
A common mover] It feems clear, that no one can be a

barrator in iefpe$: of one act only ; for every indictment for

fuch crime muft charge the defendant with being a common

barrator. 1 Haw. 243, 4.

Mover, exciter, or fnaintainer] Yet it feemeth, that an
attorney is in no danger of being judged guilty of an acl: of

barratry, in refpectof his maintaining another in a ground-

tefs action, to the commencing whereof he was no way
privy. 1 Haw. 243.

Alfo, it hath been holden, that a man (hall not be ad-

judged a barrator, in refpect of any number of falfe actions

brought by him in his own right: for in fuch cafes he is

liable to cofts. 1 Haw. 243.

In courts] Either courts of record ; or not of record, as

in the county, hundred
3 or other inferior courts. 1 Inft.

368.

Or in the country] In three manners : I. In diflurbance «f

the peace. 2. In taking or keeping of poiTeilions of lands in

controverfy, not only by force, but alfo by fubtilty and de-

ceit, and mod commonly in fuppreflion of truth and right.

3. By falfe inventions, and fowing of calumniations, ru-

mors, and reports, wherebv difcord and difquiet may grow
between neighbours. 1 Inft. 36S.

II. Hozv puni/hed.

, By the flatute of 34 Ed. 3. c. 1. The juftices of the peaa
Jhall have power to refrain all barrators, and to purfue, ar-

reft, take, and chafife them, accora'wg to th-eir trefpafs or

offence.

And altho' this flatute doth not create the offence, but

fuppofes it at common law, and only appoints the punifh-

ment, vet an indictment of barratry, concluding againfl the

form of thefatutc, is holden to be good, and agreeable to

many precedents. Cro. Eliz. 148. I Haw. 244.
But it hath been refolved, that fuch indictment is not

good, without alfo concluding againfl the peace, for this is

an effential part of it, as being an offence by the common
law. 1 Haw. 244.
And it hath been holden, that an indictment of this

kind may be good, without alledging the offence at any
certain place ; becaufe from the nature of the thing, con-

Ming of the repetition of feveral acts, it mult be intended

L 4 ta
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to have happened in feveral places ; for which caufe it is

faid, that a trial ought to be by a jury from the body of the

county. I Haw. 244.

Which cafe, and that of a common fcold
e
, feem to be

the only offences for which a general indictment will lie,

without (hewing any of the particular facts in the indict-

ment ; for barratry is an offence of a complicated nature,

confifting in the repetition of divers acts in diffurbance of

the peace, and it would be too prolix to enumerate them

in the indictment; and therefore experience hath fettled it

to be fufficient to charge a man generally as a common bar-

rator, and before the time to give the defendant a note of

the particular matters which are intended to be proved

againft him ; for otherwife it will be impoftible to prepare

a defence againft fo general and uncertain a charge, which

may be proved by fuch a multiplicity of different inftances

;

and therefore the court generally will not fufrer the pro~

fecution to go on in the trial of the indictment, without

fuch note being given to the defendant. 1 Haw. 244.

2 Hazv. 226, 7.

As to the kind and manner of punifhment, it is faid,

that if the offender be a common perfon, he fhall be fined

and irnprifoned, and bound to his good behaviour ; and if

he be of any profeflion relating to the law, that he ought

alfo to be farther punifhed, by being difabled to practice for

the future. 1 Haw. 244..

Warrant for a barrator.

Weftmorland, \ To the conftable of

w HERE AS complaint upon oath hath been made unto

me one of his majcfly's jujfices of the peace in

and for the faid county, that A. O. of- in the faid county',

yeoman, en the day of- in the year of the reign of
• and on divers other days and times as well before as after-

wards , at aforesaid in the county aforefaid, and at divers

ether places within the county aforefaid was andyet is a common

barrator, and daily difturber of thepeace of ourfevereign lord tin

king, and alfo a common brawler, wrangler,fighter, feandalizer9
andfiver offeditions,fuits, and difcords between his neighbour

s

9

and other the Huge people andfubjeels ofourfaidfevereign lord the

king, to thegreat damage and dijlurbance of thefaid liege people

andfuhjeels ofourfaid lord the king, and againft thepeace ofcur

faid lord the king, and to the evil example of all others in the

like cafe offending: Thefe are therefore to command youforth-

with
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With to bring the faid A. O. before me to anjwer unto the

laid complaint^ and to find fureties for his perfonal appearance

at the next general quarter fejjlons of the peace to be holden for

the faid county\ then and there to anfiver unto an indiclmcnt

on the behalf of our faidfovereign lord the king to be preferred

ft him for thefaid offences. Hereoffail not upon the pe-

ril that jlmll enfue thereon. Given under my hand andfcal the

day of -.

Concerning the fettlement of baftard children,

fee title PCO?.

/. Who floall be deemed a baftard.

II Securing the refuted father.

III. Order of filiation? and appealing therefrom.

IF. Punifhment of the mother and reputedfather.

V. Mother or reputed father running away.

VI. Murdering a baftard child.

VII. Capacity of a baftard child as to inheritance.

I. Who floall be deemed a baftard.

I. ' I "'HE word baftard feemeth to have been brought tin- Meaning of the

X to us by the Saxons ; and to be compounded of word bartaid.

bafc, vile or ignoble, andyfor/, orJleort fignifying a rife or

original. By the common people in the north (amongft

whom is preferved much of the ancient Saxon) it is ftill pro-

nounced baftart? denoting a perfon fprung from a vile or

fpurious origin ; even as an upjlart is a perfon fuddenly ri-

fen from a mean extraction in general.

2. Lord Coke fays, We term all by the name of baftards Baftard bom in

that are born out of lawful marriage. By the common laNVtui marriage

law, if the hufband be within the four feas, that is, within

the jurifdicrion of the king of England? if the wife hath

ilTue, no proof is to be admitted to prove the child a ba-

ftard, unlefs the hufband hath an apparent impoffibility of

procreation, as if the hufband be but eight years old, or

under the age of procreation, fuch iiiue is baftard, albeit

he be born within marriage. But if the iflue be born with-

in a month, or a day, after marriage, between parties of

full lawful age, the child is legitimate, i Injl. 244. M



i 5 4- Baftattis.

M. 6 G 2. Lomax and HohrJen. In ejectment the quc-

frion on a trial at bar was, whether the leffor was fo 1 and

heir of Cakb Lomax, efqnire, deceafed \ which depended on

the queflion of ills mother's marriage. And that being ful-

ly proved, and evidence given of the hufband's being fre-

quently at London, where the mother lived, Co that accefs

'

muff be prefumcd ; the defendants were admitted to give

evidence of his inability from a bad habit of body. But

their evidence not going to an impojjibility , but an improba-

bility only ; that was not thought fufrkient, and there was

a verdict for the plaintiff. Sir. 940.

And it is faid, that formerly if the hufb.ind was within

the four feas, no proof of nm-accefi to his wife was ad-

mitted, but the child was deemed to be his ; but as this

notion was built on no rational foundation, it i.« now En-

tirely departed from ; and though the hufband and wife

are both in England, if there is fufficent pro* f that he

had no accefs to her, the child will be a baffard. And this

was determined in the cafe of Pendrell and Pendrell, M.
5 G. 2. which was an iflue out of chancery, to try whe-

ther the plaintiff was t: e heir at law of one Thomas Pen-

drell. It was agreed, that the plaintiff's father and mother

were married, and cohabited for fome months ; that they

parted, me (laying in London, and he going into Stafford-

shire ; that at the end of three years the plaintiff was born,

And there being fome doubt '.'pon the evidence, whether

the hufband had not been in London within the laff year, it

was fent to be tried. And the plaintiff refted at firft upoa

the prefumption of law in favour of legitimacy, which

was encountered by flrong evidence of no accefs. And it

was agreed by cemrt and counfel, on the trial at Guildhall

before Lord Ch. J. Raymond, that the old doctrine of being

within the four feas was not to take place, but the jury

were at liberty to confider of the point of accefs, which

they did, and found againft the plaintiff. And the court

of chancery acquiefced in the determination. Sir. 925,

Andr. 9.

T. 10 G. 2. A', and the inhabitants of Bedall in York-

/hire. An order was made upon one Moor, as the putative

Jather of two baftards, born of the body of Elizabeth the

wife of Richard Sharplefs : in which it is ftated, that for

feven years before, the hufband had had no accefs to her,

{he having never feen or heard of him all that time, and

not knowing whether he was alive or dead ; which the ju-

stices adjudge to be true, and that Moor is the father of

them, and order him to provide accordingly. Upon ap-

peal to the feflions, the cafe is ftated with fome variation :

that



fliat in 1728, (he was married to Sbarplefs, then a foldier

in Mullirts's troop, in a barn, by a perfon not in the habit

of a clergyman ; that there had been no accefs for fcven

years : but it appearing by a certificate from the commiflary

general's office, and from the evidence of Simon Clarkfojtj

that one Richard Sharpiefs, who he was told was formerly

in Muilins's troop, was muftered as a private gentleman in

the third troop of horfe guards, from June 2$. 1733. to

Feb. 23. 1736. though Clarkfon faid he could not take upon

him to fvvear that it was the fame Richard Sharplefs pre-

tended to be married as aforefaid ; upon this fuppolition of

the hufband's being alive, the fefhons were of opinion, the

children were not baftards, and revcrfed the order of the

twojuftices. And now upon debate, the order of feflions was

quafhed, and the order of two juftices confirmed : for it be-

ing ftated in both orders, that there was no accefs, accord-

ling to the cafe of Pendrell and Pendrell, it v/as immaterial

iwhether the hufband was alive or not. Str. 1076.

And, M. 10 IV. K. and Abberton. The cafe was, a

jfeme covert, during the abfence of her hufband at Cadiz,

|was brought to bed of a baftard ; and her hufband was not
r\n England from the time of her conception, till (he was

ibrought to bed. The queftion was, whether this child was

a baftard, efpecially within the words of the ftatute of the

18 Eliz. (hereafter following) which faith, children begotten

and born out of lawful matrimony ; which cannot be faid of

'this cafe, the mother being married at the time of the birth

of the child, j and if fuch a mother fhould kill fuch a child,

fhe could not be guilty of murder within the ftatute of the

21 J. c. 27. But by the court; He is a baftard who is

begotten and born of a feme covert, whiift the hufband is

beyond the four feas. And in a real action, if general baf-

tardy was pleaded, the biftiop ought to certify fuch a one

a baftard. And where a man is baftard, he is fuch to all

purpofes, and why not within the 18 El. For though the

ftatute of 21 J. is a penal law, yet the act of 18 El. is a

remedial law. L. Raym. 395, 396.

3. But this non-accefs of the hufband ought to be proved How far t^c
otherwife than upon the wife's cath ; as in the following wife's oath fliall

cafe; M. 8 G. 2. K. and Reading. The defendant foading^***^ *
was adjudged by an order of baftard y, to be the putative fa-

ther of a baftard child, begotten of the wife of one Almont
of Sherborn. The faid woman, on the appeal, gave evidence,

that the faid Reading had carnal knowledge of her body in or

zboutAuguJl 1732, and feveral times fince ; and that her

hufband had no accefs to her from May 17 31, to the time of

ker examination in that court, being the 3d of Ocl. 1733.
and
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and that the faid Reading was the father of the faid child.

And the qucftion on removal of the fame into the king's

bench was, whether the wife in this cafe could be admitted

as an evidence for or againft her hufband, and to baftardize

her own child. And the whole court were of opinion, that

the wife could be a witnefs to no other fact but that of in-

continence, and that this me muft be admitted to be witnefs

to from the neceflity of the thing ; but not to the abfence

of her hufband, which might properly be proved by other

witnefTes ; and likened it to the cafe of hue and cry, where

the perfon robbed fhali be admitted a witnefs of the facl: of

robbery, but not to prove any other matter relating there-

to, as in what hundred the place was, and the like, becaufe

that may be proved by others. Seff\ C. V. 2. 175.
But in the cafe of K. and Bedell abovementioned, The

order reciting, that on the examination of the mother, am
on other proof, it appeared, that her hufband had no accefs

to her, was held to be good ; for there the woman's oath h

not fet forth as the only evidence^ but other proof, which

mull be intended legal proof. Andr. 8.

Child bom du- 4. M. 5 An. St. George's and St. Margaret''s Weflminft&
rug a divorce. \yhere a Woman js fcparated from her hufband by a divora

a mm/a & thoro, the children fhe has during the feparatior

are baftards; for a due obedience to the fentence fhall be

intended, unlefs the contrary be fhewed : but if a hufbaric

and wife, without fentence, do part and live feparate, the

children (hall be taken to be legitimate, and fo deemed till

the contrary be proved, for accefs fhall be intended. But fl

afpecial verdict find the man had no accefs, it is a baftard;

and fo was the opinion of Lord Hale, in the cafe of Dickem
and Collins. 1 Salk. 123.

Widow having a 5. The law hath appointed no exacl: certain time, for the

huftand^sdeath.
birth of legitimate iffue

) bv the widow after the death of her

hufband. 1 Danv. 726.

M. 7 y. Alfop and Bcwtrell. The queftion was, whe-
ther, the woman being delivered of a child forty weeks and

nine days after the death of her hufband, fuch child mould

be deemed a baftard. And it was proved, that her deceafed

hufband's father did much abufe her, and caufed her to lie

in the ftreets ; and three phyficians (two of them being

doctors of phyfick) made oath, that the child came in time

convenient to be the child of the party who died ; and that

the ufual time for a woman to go with child, is nine months
and ten days, to wit, folar months, at thirty days to the

month, and not lunar months 5 and that by reafon of the

want of ftrength in the woman or the child, or by reafon

of ill ufage, fhe might be a longer time, viz. to the end of

ten
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ten months or more. And the phyfkians further affirmed,

that a perfect birth may be at /even months, according to

the ftren^th of the mother or child, which is as long be-

fore the time of the proper birth. And by the fame reafor*

it may be as long deferred by accident, which is commonly
pccafioned by infirmities of the body, or paffions of the

mind. And the child was adjudged to be legitimate. Cra*

Ja. 541.

II. Securing the reputed father.

By the 6 G. 2. c. 31. Whereas the laws now in being

ire not fufficient to provide for the fecuring and indemni-

fying parifhes and other places, from the great charges

Frequently arifing from children begotten and born out of

lawful matrimony ; it is enacted, That if any Jingle woman
'pall be delivered of a bajlard child, which Jhall he chargeable?

'or likely to become chargeable, to any parijh or cxtraparochial

mace ; or foall declare her felf to be with child, and that fuch
wild is likely to be bom a bajlard, and to be chargeable to any

varijh or extraparochial place, and Jliall in either offuch cafesy

in an examination (A) to be taken in writing, upon oath, be-

fore one jujlice of the county, city, or town corporate, where

fuch pari/lj or place Jhall lie, charge any perfon with having,

gotten her with child, it Jhall be lawful for fuch jujlice, upon

\application made to him by the ovcrfecrs of the poor offuch pa-

rijh, or one of them, or by any fubjiantial houjholder of fuch-

extraparochial place, to iffue out his warrant (B) for the im-

mediate apprehending fuch perfon fo charged as afcrefaid, a?ial

for bringing him before fuch jujlice, or before any other of his-

majeftys jujlices of the peace offuch county, city, or town cor-

porate : And the jufiice before whomfuch perfon Jloall be brought',

(hall commit (C) him to the common gaol or houfe of correctionr

unlefs heJhallgivefecurity (D) to indemnifyfuch pan;fh or placey
sr Jhall enter into a recognizance (E) with fufficient furety,

upon condition to appear at the next general quarter Jejfions, or

general fefftons* of the peace, to be holden for fuch county or

liberty, and to abide and perform juch order or orders as (hall

\be made, in purjuance of an atl pajfed in the l%tb year of the

reign of her late majejiy queen Elizabeth, concerning bajlard*

begotten and born out of lawful matrimony, f. 1

.

Iffue out his warrant for the immediate apprehending] If

the conftable, haying a warrant to apprehend the reputed fa-

ther, (hall willingly or negligently fufter him to efcape ; he
may be bound over to the feilions, and there indicled, fined,

and imprifoned: and u:;der the influence thereof be com-
pelled to make fatisfa^tion to the profecutors,

n
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To appear at the next general quarter fejfions"] It hath beert

ufual, to bind fuch perfon to appear, not at the next fef-

lions generally, but at the next feftions after the child {hall

be born ; upon a principle of convenience, left if the child

mould not be born, or the mother not be able to go before

the juftices in order to filiate the child, before the next fef-

fions, the reputed father fhould be gone, and the defign of

the act be fruftrated. But upon the face of the aft it

feemeth, that the juftice mail bind him, not only to ap-

pear at the feftions, but alfo to abide fuch order as fhall

be made in purfuance of the act of the 18 EL Indeed, it

doth not appear very clearly, for what purpofe he (hall be

bound by the juftice to appear at the feflions at all : it can-

not be by way of punifhment ; for it may turn out, upon

hearing the caufe, that he mail not be the reputed father.

—But the words of the act muft be purfued ; and therefore

he muft be bound to appear at the next general quarterfejfions

[or, general fejfions'] of the peace to be holden for fuch county

or liberty, and to abide and perform fuch order or orders ai

fhall be made in purfuance of an acl paffed in the \%th year

of the reign of her late majejly queen Elizabeth, concerning

bajlards begotten and born out of lawful matrimony.

Elifabeth] This ftatute recites the name of queen Elifa*

beth with the letter f\ whereas the ftatutes themfelves of

that queen's reign do always exhibit her name with a z.

Which is noted here only, as not exactly agreeable to that

preciiion which ordinarily is required in recking acts of par-

liament in cafes penal.

And if fuch wo?nan foall die, or be married', before /he

fhall be delivered, or mifcarry of fuch child, or Jhall appear

not to have been with child at the time of her examination^

fuch perfon ft]all be difchargedfrom his recog?i>zance at the next

fej/ions. or immediately releafed out of cujlody by warrant of one

jujlice refiding in or near the limits where fuch parifh or plaa

Jhall lie. f. 2.

And on application made by any fuch perfon, who fhall bt

cojnmitied to any gaol or houfe of correction, or by any perfon on

bis behalf, to any jujlice refiding in or near the limits whert

fuch parifh or place Jliall lie ; fuch juftice Jhall fummon the

overfcers of fuch parijh, or one or more fubjlantial houjholden

of fuch cxtraparochial place, to appear before him at a time

and place to be mentioned in fuch jummons, to foew caufe why

fuch perfon fbould not be di[charged : And if no order Jhall ap-

pear to have been made, in purfuance of the I Sth of Elif. within

fix weeks afterfuch woman Jhall have been delivered, fuch juf-

tice may difchargd him from his imprifonment. f. 3.

Bui
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But it fiall not be lawful for any jujlice, to fend fir any

woman, before fie fall be delivered, and one month after, in

order to her being examined concerning her pregnancy ; or to

compel any woman, before Jhe Jhall be delivered, to anfwer any

quejlions relating to her pregnancy, f. 4.

To compel any woman] M. 11 G. K. and Chandler. In-

dictment for fecreting a woman big with an illegitimate

child, (o that (he could not be had to give evidence about

the father. The defendant demurred. And by the court,

Judgment muft be given for the defendant, for the child

cannot be illegitimate before it is born, there being always

a poffibility that it may be born in lawful wedlock. And
by this act the woman is not to be compelled. Str. 612.

L. Raym. 1368.

III. Order of filiation, and appealing therefrom,

In treating hereof, I will firft fet forth the ftatutes, where-

on the order is to be framed ; then will infert the approved

form of an order of baftardy, together with the adjudged

cafes upon tie feveral parts thereof; and laft of all, will

confider certain other refolutions upon the faid ftatutes, not

relating to the form of fuch order.

The ftatutes are thefe :

By the 18 El c. 3. it is enacled as follows; Concerning

fyaflards begotten and horn out of lawful matrimony, the faid
fyajiards bting now left to be kept at the charges of the parijb

where they be born, to the great burden of the Jame parijh, and

fo the evil example and encouragement oflewd life, it is enafted,

ihat two jujlices (1 Qj in or next unto the limits where the

yarijh churcb is, within which parifh Juch bafiard'Jhall be born,

upon examination of the caufe and circumjlance (F), Jhall and
may by their dijeretion, take order (G) as wellfor the punijh-

ment of the mother and reputedfather, as aIf for the better re-

lief of fuch parijh, in part or in all; andfall and may, by like

mfcretion, take orderfor the keeping of everyfuch bafiard child,

h charging fuch mother or reputed father, with ths payment of
money w kly, or other fuflentation for the relief of juch child,

in fuch wije as they Jhall think meet and convenient : And if
me ordei by them fubfenbed under their hands, the

\nother or re\ >er, upon notice thereof, fall net for their

and p >frm the faid order, that then every fuch
any jo making default v n t performing the faid ejder^ to be

d to ward to the common gaol, there to remain nithcut
ail or maihprife, except he or Jhe jhall put in fff.cicr.t furety
iH) to perj orm the janl order> or elje perfonally to appear at

3
'

the
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the next general fejjions of the peace, to he holden. in that county

zvhere fuch order Jhall be taken ; and alfo to abide fuch order

as the faid jujlices, or the more part of them, then and there

Jhall take in thai behalf (if they then and there Jhall take any)
;

and that if at the faid fejfions, the faid jujlices Jhall take no

other order, then to abide and perform the order before made,

as is abovefaid.

And by 3 Car. c. 4. All jujlices of the peace within their

feveral limits and pre'cinels, and in their feveral fejfions, may

do and execute all things concerning the Jlatute of 18 El. that

by the jujlices in their Jeveral counties are by the faidJlatute

limited to be done, f. 15.

Upon which ftatutes, the form of an order of ba-

flardy may be to this effect

:

Weftmorland.T^HE order of J. P. and K. P. efquires,

JL two of his majejlfs jujlices of the peace

in andfor, the faid county, one whereof is of the quorum, and

both rejiding [in, or] next unto the limits of the parijh church ,

within the parijh of in thefaid county, made the

day of in the year concerning a (?nale) ,

bajlard child, lately born in the parijh of aforefaid, of I

the body of A.M. Jingle woman

:

Whereas it hath appeared unto us the faid jujlices, as well

upon the complaint of the churchwardens and overjeers of the
j

poor of the Jaid parijh of as upon the oath of the jaid

A.M. that Jhe the faid A. M. on the day of

mow lajl pajl, was delivered of a (male) bajlard child at

in the faid parijh of' in the faid county, and that the

jaid bajlard child is now chargeable to the faid parijh of

and likely jo io continue-, and further, that A. F. of in

the faid county, yeoman, did beget the faid bajlard child on the

body of her the faid A. M. And zvhereas the jaid A. F. hath

appeared before us, in purfuance of our Jummons for that pur-

pofe, but hath not Jhezved any fufficicnt caufe zvhy he the Jaid

A. F. fnall not be the reputedfather of the jaid bajlard child:

[Or, And zvhereas it hath been duly proved io us upon oath, that

the faid A. F. haih been duly fummoned to appear before us the

faid jufticcs, to the end we might examine into the caufe and

circujijlance of the premiffes ', and whereas he the faid A. F.

hath neglecled to appear before us, according to juch fummons:]

We therefore upon examination of the caufe and circumjlance of

the premiffes, as well upon the oath of the faid A. M. as other-

wife, do hereby adjudge him the faid A. F. to be the reputed

father of the faid bajlard child,

2
And
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1

And thereupon we do order, as well for the bettor relief of

'the /aid parijh of as fir the fujtentation and relief of

the faid bafiard child, that thefaid A. F. /hall and do forth-

with, upon notice of this our order, pay or caufe to be paid to

the /aid churchwardens and overfeers of the poor of the /aid pa-

rijh of or to fame or one of them, the /urn of •

for and toivards the lying-in of the faid A. M. and the main-

tenance of the faid bajlard child, to the tunc of ?naking this

our order.

Arid ive do alfo hereby further order, that the faid A. F,

/hall likewife pay or caufe to be paid, to the churchwardens and

overfeers of the poor of the faid parijh of for the time

being, or to fome or one of them, the fum of weekly and

every weekfrom this prefent time, for and toivards the keeping,

fuflentation, and maintenance of the faid bafiard child, for and

during fo long time, as the faid bafiard child /hall be charge-

able to the /aid pari/1) of •.

And we dofurther order, that the faid A. M. /hall alfo pay

cr cau/e to be paid to the/aid churchwardens and overfeers ofthe

poor of the /aid parif) of for the time being, or to fone
or one of them, the fum of- weekly and every week, ft

long as the faid bajlard child/hall be chargeable to the faid pa

-

ri/h of- in cafe fbe /bail not nurfe and take care of the

faid child herfelf
Given under our hands andfeals the day and year firjl above

written.

One whereof is ofthe quorum] Many orders formerly have

been quafhed, for want or fetting forth that one of the juftices

I
was of the quorum ; but now by the ftatute of 26 G, 2. c. 27

i

no order fhall be quafhed for that defect only.

Whereas it hath appeared unto us] K. and Beard. THh
examination of the woman riiuft be by two juftices, as well

as the ordering part ; for the examination is a judicial a£r*

end ought to be by both ; and it is not enough that ond
mould examine, and make report to the other; but if they

are both prefent, and one only examine, it is well enough,

for it is in fuel the examination of both. 2 Salk. 47 S.

As well upon the complaint of the churchwardens and over-

feers] An order made without the complaint of the parifh

officers, is not good. Black. 44.

As upon the oath of the /aid A. M.] It feemeth, that the

mother may be examined upon oath, concerning the reputed

father, and of the time and other circumftances ; for that in

this cafe, the matter, and the trial thereof, dependeth

Vol. I. M chieHy
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chiefly upon the examination and teftimony of the mother.

Dalt. c. II.

Was delivered *of a (male) baftard child] H. 8 G. K. and

England. An order was quaftied, becaufe the fex of the

baftard, or the name of it were not mentioned ; only, a

certain baftard child born of the body of fuch a woman.

Sir. 503.

Jt in the /aid parijh of ] M. II An. g>.

and Cajh. The order did not fet forth that the child was

born in the parifh ; and by the ftatute the juftices cannot

make an order to compel a man to contribute towards the

maintenance of a baftard child, but in cafe of that parifh

where the child was born : And quafhed for this reafon.

Caf of S. 59.

7l 7 G. K. and Butcher. Exception was taken to an or-

der of baftardy, that it did not appear the child was born in

the parifti to which the relief is ordered j for it ran, We two

jnjlices of the borough of Lime Regis, refiding within the li-

mits where the parijh church is, within which parijh the child

was born Which is only an averment, that the juftices

refided in that parifh where the child was born, but that

might not be the fame parifti ordered to be relieved. And
for this fault the order was quaftied. Sir. 437.

E. 10 G. 2. K. and Greaves. The parifti where the child

is born, is only to be indemnified -, and if the baftard has

acquired a fettlement elfewhere, the father is then dif-

charged. Nelf. Baft.

And upon this head it is obfervable, that there is one cafe,

which although it frequently happeneth, yet is not within

the ftatute ; and that is, where a baftard is born in a parifh

where the mother hath no fettlement. The child fliall go

with its mother for nurture, whilftit is a nurfe child, to her

place of fettlement ; and fuch place can have no remedy

upon this ftatute, for that the child was not born there.

And it feemeth that the parifti, where it was born, fhall

not be liable to maintain it, until the child fhall be lawfully

removed thither, as to its place of fettlement.

Upon which ground alfo, it feemeth not fafe, to grant a

certificate with a woman with child of a baftard, thereby

indemnifying the parifti where it fhall be born, and promi-

fing to receive and provide for the baftard child when it fhall

become chargeable. For the parifti granting fuch certifi-

cate, can have no remedy againft the mother or reputed fa-

ther, but only the parifh where the child was born j nor

can that parifh neither, becaufe it is indemnified.

ChargiotfU
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Chargeable to the [aid parijh] Order to provide for a ba-

fiard child : Exception was taken, that the order doth not

fet forth that lie is chargeable to the parifh, or likely to be

fo. And quafhed by the court. Comb. 39.

But in AT. and Matthews, H. 8 W. Exception was taken,

that the order doth not fet forth that the child is likely to be-

come chargeable : But this exception was over- ruled ; for

that it is felf evident, that every baftard child is likely to

become chargeable. 2 Salt. 475, 6.

And further, that A. F. of in the fetid county, yeo-

man, did beget the faid baftard child] T. 2 G. 2. K. and

Browne. Upon an order of baftardy it was ftated, that \\\q

hufband had been abfent fix years, and that during his ab~

fence the defendant had had carnal knowledge of the wife,

and therefore they adjudge him to be the putative father.

But by the court, This order mull be quafhed ; for his ly-

ing with her is not a fufficient reafon to infer him the fa-

ther of this child : and though the juftices need not (hew

the grounds they go u;?on, yet if they do, and it appears

no fufficient ground, their order will be bad. Str, 811.

Summons] If the order do not fet forth, that the defendant

was duly fummoned to appear, and for what caufe, it ought

to he quafhed, K% and Glegg. 10 Mod. 4.

T. 6 fcf 7 G. 2. K. and Cotton. Motion for an informa-

tion againft the defendant, who with another juflice made
an order of baftardy upon one Fitzgerald, without fum-

moning him to appear before them to make his defence :

Upon appeal to the feffions he was acquitted, and put to

great expences ; which it was infilled was contrary to na-

tural juflice. By Mr. Juflice Page, No man in an office

can be fuppofed to be fo ignorant, as not to know it is

againft natural juflice, to convict: a man without a fum-

mons ; the examination ought to be fo made, that the

truth may appear, and that mud be by examining both

fides, otherwife it is partial ; the fcandal, the expence,

and the diforder in Mr. Fitzgerald's family, are things that

ought to be confidered j here was no taking by warrant,

and therefore an action of falfe imprifonment would not

lie ; and this is the only method can be ufed, to punifh the

juflice. Mr. J. Probyn-, The principal objection about a

fummons is right in law, and in reafon ;
penally an ac-

tion on the cafe might be framed; there may pofHbly have

been only an error in judgment, and it is hard to grant

an information. Mr. J. Lee ; If this was ftrictly a con-

viction, againft which no appeal lies, an information ought

$0 be granted ; but he thought the matter was not fo very

M 2 ftrong
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flrong in the cafe of orders. And the rule was difcharged.

Sef. C. V. I. 179.

E. 8 G. 2. K. v. Taylor and Neale. Motion in the king's

Bench for an information againft the defendants, two ju-

ftices of De-vonfhire\ for making an order on one Nicholas

'Mould, adjudging him to be the putative father of a ba-

ftard child, without fummoning him, and alfo for refufing

to hear his witnefies. On (hewing caufe, it appeared that

he was fummoned'by a third juftice, which the court held

to be fufficient ; but that the defendant not appearing him-

felf, the juftices would not hear his witnefTes. And by

the court, fuppofing the man was fummoned, and did not

appear, the juftices are not then bound to hear any evidence

for him ; and this court will not hear any evidence in be-

half of a perfon, who mould attend here, and does not.

Sef. C. V. 2. 192.

Do hereby adjudge] T. 4 Ann. <0K and TVeJlon. The great

objection which ftuck long with the court, was, that it

was faid in the order, we the faid juftices doth adjudge, in-

'ftead of do adjudge; and after the cafe had depended two

terms, and been feveral times ftirred, the court for that -

-exception, the laft day of the term, quafhed the order,
\

L. Raym. 1198.

And afterwards, H. 4 Ann. The fame juftices made
another order, with the very fame fault in it, viz. doth

adjudge ; and upon a certiorari, that was quafhed. L.

Raym. 1198.

Adjudge the faid A.¥. to he the reputed father] E.20C. 2.

K. and Perkajfe. An order was quafhed, becaufe, there was

no adjudication, that the perfon againft whom the complaint

was made, was the reputed father. 2 'Sid. 363.
H. 9 G. 2. K. and Jenkins. Motion to quafli an order

of two juftices, whereby they adjudge, that fuch a perfon

is not the putative father of a baftard child, and therefore

they difcharge him; and the rather, becaufe in fuch a cafe

the pariih cannot appeal, becaufe an appeal is only, when

the party refufes to give fecurity to come to feffions. And
by the whole court, the tv/o juftices have no fuch autho-

rity ; for their whole power depends on the ftatute of 18 EL
and that is only to take order for punifhment of the par-

ties, and for relief of the parifh ; and this order is for

neither the one nor the other. Sejf. C. V. 2. 161. Sir.

1050.

The fu?n of for and towards the lying-in] M. 1

2

An., £K and Odam. Order for maintenance of a baftard

child, was excepted tofc becaufe the defendant is upon fig'11

oi



&f the order to pay 9/. in grofs ; and after that, fo much
weekly. And by the court; By the flatute^the.juiliccs arc

to take order for relief of the parifh, and keeping of the

child, by payment of money weekly, or other fuftentation ;

and this may be only indemnifying the parifh for money
laid out before the reputed father was found. 1 Salk. 124.

Tljefum of weekly] E. 20 C. 2. A", and Perkaffe.

It was moved in the court of king's bench, to quafh an
order for maintaining a baftard child made at the quarter

feflions, and the exception was, becaufe it was unreafona-

ble, in refpect of the frnallnefs of the fum; namely, but
2d. a week for the maintenance of the child : And the

court were of opinion that it mould bequafhed, unlefs caufe

£hewn ; and they faid, that altho' none but the juftices

could declare the father, yet if they were unreafonable in

the fum, the court might judge of that. 2 Sid. 363.

During fo long time as thefaid bajlard childfall be charge-

able'] E. 9 TV. K. and Barebaker. Order to pay fo much
money by the week, till the child mail be fourteen years

of age,
, is naught ; for the juftices have no power but to

indemnify the parifh ; and that is only to oblige him to

maintain the child, as long as it is or may be chargeable.

I Salk. 121. 2 Salk. 478.
An order that the putative father mould pay fo much a

week, until it mould be able to get its living by working,

was quafhed ; it mould have been for fo long time, as the

child (hall be chargeable to the parifh. 1 Vent. 210.

M. 1 G. 2. K. and Street. An order of baftardy was
made, to pay fo much weekly, till the child was nine years

old, if it mould fo long live. And by the court, It is a

good order, for we cannot intend it able to provide for it

ielf fooner. Sir. 7S8. But then it may be bound an ap-

prentice into another parifh before that age, and having

gained a fettlemcnt in fuch other parifh, the effecl of the

order fhould then ceafe. Therefore it is beft in this and
all fuch like cafes to hold to the ftatute : and the ftatute

here only gives power to the juftices to take order for the re-

lief of the parijh where the child /hall be born.

7^9 TV. Browne's 'cafe. The juftices cannot order a fum,
for putting out the child an apprentice. Comb. 448.

Rut in the cafe of K. and Blachvell, M. 4 G. The or-

der was, that the reputed father fhall ray to the churchwar-'
dens fo much weekly from the time of the birth of the

child, until he fhall attain the age of 12 years, if he fhall

fo long continue chargeable; and when he (hall attain the

a£e of 12 years, to pay 4/. to put him out apprentice, and

M 3 this
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this was held good. The fame refolved, io Mod. 2$. And
H. 2 G. K. and Stone. Nelf. Baji.

But it feemeth not neceflary to incumber the order there-

with ; for it may be the fame thing if the parifh bind him
out, and pay the money ; for until fuch fum mall be run

ofT by the weekly payments, {o long the child continues

chargeable.

But after all, fo far as thefe errors above rehearfed fhali

affecl: only the form of the order, and not the merits there-

of ; the fame may be amended at the feftions, by the 5 G\ 2.

£.19. before the appeal mall be proceeded upon, and theri

the court fhall go upon the merits.

HAVING thus diftincT:ly confidered the form of an

order of baftardy, as cftablifhed upon the ftatutes aforegoing,

I proceed to fome other refolutions upon the faid ftatur.es,

concerning divers matters not relating to the form of fuch

order. Which are thefe : 1. In what time the order fhall

be made. 2. Whether the juftices can order fecurity to be

given to perform their order. 3. To what feflions the ap-

peal againft the order fhall be. 4. Whether the feftions

can proceed originally in the cafe of baftardy. 5. Whether
on appeal it is necefTary that the reputed father fhall be

prefent in court. 6. In what cafe the order of feftions

fhall be final. 7. In what manner the feftions fhall in-

force their own order. 8. What (hall be done if the two
next ju ft ices cannot agree. 9. What fecurity fhall be re-

quifite to indemnify the parifh, to prevent any order from

bcino; made.

(1) In what time the order foall be made. There is no,

time limited by the ftatute, in which the order fhall be

made ; fo that it may be made at any time after the birth

of the child.

And in the cafe of K. and Allies, M, 1 G. On motion

to quafh an order of baftardy, it was refolved, that if the

father run away, and return, tho' 14 years after, yet an

order to fix the child on him is good ; for there is no fta-

tute of limitation in thefe cafes. Scjf. C.V. 1. 77.
But by the aforefaid ftatute of 6 G. 2. if the reputed

father is in prifon, and no order fhall be made in fix weeks

after the birth of the child, he may in fuch cafe be dis-

charged from his imprifonment ; but the order neverthelef9

made up(->n him afterwards, will be good.

(?.) Whether the j'tjVucs can order fecurity to he given to

perform their order. E. 2 An. £K and Chaffey. Exception

was taken, that the order was, that the defendant fhould

give fecurity for payment of the fum by them impofed for

the
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the maintenance of the child ; when it did not appear, that

the defendant had difobcyed the order in point of payment.

And for this reafon, the order was quafhed as to that part.

l.JRaym. 85 8. 3 Salk. 66.

And with this all the other refolutions do agree. T.

1 1 An. $. and Clcgg. 4 G. K. and Buckle. T. $ & 9
G. 2. AT. and Mcffenger. Nclf. Baft.

And fo are the words of the ftatute of the 18 El.

viz. // the party Jhall not perform the /aid order, he

fhall then (fo making default) be committed, unlefs he (hall

put in furety to perform the fame, or to appear at the fcf-

fions. And hereby a paflage might be left open to avoid

the future payments, by the reputed father complying at

prefent, and afterwards running away. But the aforefaid

ftatute of the 6 G. 2. c. 31. feemeth to have been intended

to remedy this inconvenience 5 by which, one or more ju-

fticcs, either before or after the birth, may commit him

to the gaol or houfe of correction, unlefs he fhall give fe-

curity to indemnify the parifh, or otherwife enter into re-

cognizance to abide fuch order or orders as fhall be made

in purfuance of the acl: of the 18 El.

(3) To what fejfions the appeal againft the order fiaII be.

The ftatute direds, that the appeal (hall be to the next ge-

neral fejjiom of the peace to be holden in that county', where fuch

order Jhall be taken.

Next general fefftons] That is to fay, the next general k(-

fions after notice of fuch order. 3 Kcb. 551.

Generalfejfions] T. io W. K. and Shaw. An order was

made by twojuflices, adjudging Shaw to be the reputed fa-

ther of a baftard ; whereupon he appealed to the next $udr-

tar feflions after notice; where the order of the twojuilices

Was difcharged: And now it was moved to quafh the or-

der of feflionsj becaufe by the ftatute the appeal muft be

to the next genera! feflions, and there might have been a

gener :il feflions before the general quarter feflions, as in

London and Middlefx, where there are four general fef-

fions in the year, befides the quarter feflions. And quafhed

for this fault. 2 SalJt. 482.

To be holden in that county] It was moved to quafh an

order, for that it was at tne feflions of the peace in the

county aforefaid, and did not fay fir the county ; but this

was overruled, for that there is not Co much ftriclncis re-

quired in orders, as there is in indictments. 1 Vent. 37.

To which may be added alfo, that this is according to

the words of the ftatute.

M 4 /*
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In that county where fuch order /hall be taken] T. 15 C. 5,

K. and Coy/Ian. Refolved, that this (hall be intended of

the next feffions of that part of the county, where it was

made, and not at the next feffions in the county at large;

for that would be mifchievous in many counties, where

there are feveral feffions in diftin£l parts of the county.

I Sid. 149.

(4) Whrther the feffions can proceed originally in the cafe of

haflardy. It hath been much difputed, whether the feffeohs

may make an original order, in the cafe of baftardy, by

the flatute of the -$Car. c. 4. in like marker as the two

juflices may do by the 18 EL If a conjecture may be al-

lowed, after fo long a fpace of time from the mailing of

the faid a&s, ar.d after the opinions of fo many learned

men thereupon, it mould be this : In the firft place, as to

thofe who hold the negative, namely, that the feffions can-

not proceed originally upon the faid flatute of 3 Car. it is

clearly obfervable, albeit their opinion may be true, that it

refteth upon a falfe foundation, namely, upon a fuppofition

that the faid flatute of 3 Car. is expired 3 which is none

other than a palpable oversight committed by one author, and

followed by others without examination (a thing not unufual

in this kind of learning.) Suppofing therefore that the fla-

tute of the 3 Car. is of force, let us put the cafe, that the

feffions may proceed originally thereupon, in like manner

as the two juftices may do by the 18 El. then there will

appear this difficulty upon the face of it, that after the fef-

fions fhall have made fuch order, if the party fhall make
default in the performance thereof, then (according to the

dire£tions of the faid flatute of 18 El.) the party fo making

default null put in furety to perform the faid order, or eUe

perfonally to appear at the next feffions, to abide fuch or-

der as fhall there be made in the premifTes, or fhall be com-
mitted for his refufal. Which implies an appeal from one

feffions to another ; a thing which is unknown to our laws,

an appeal always fu ppofing a removing the caufe from an

inferior to an higher jurifdidlion, and not from the fame

court to the fame court. Now the obvious refolution of

the matter perhaps may be this ; the flatute of the 18 EL
which was a temporary ac"t, doth require, that if the party

fhall make default in performance of the order of the two

juftices, they fhall commit him to gaol, unlefs he fhall put

in furety to perform the faid order, or elfe perfonally to

appear at the next feffions, and to abide fuch order as the

jvjlices there pall iake in that behalf (if they then and there

jhall take any) and that if at the faid feffons they jfoill take

no other order
-

5 then to perjorm the feud order before made
y

without
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without any fpecial power given to the feffions, either by

that act, or by any other, to take any order therein at all.

Then comes the ftatute of 3 Car. c. 4. which enacteth,

that the faid ftatute of 18 El. (hall be continued, together

with this lupplementary claufe, that the juftices in feffions

may do and execute all things concerning thefaid Jlatute of 18

El. that by the juftices in the feveral counties are by thefaid
Jlatute limited to be done. And then the whole taken toge-

ther will amount to no more than this; that the two ju-

ftices out of feffions fhall take order for the punimment of

the mother and reputed father, and for the relief of the pa-

rifh, and that if upon appeal the matter fhall come before

the feffions, the feffions (hall have power to determine there-

upon, and to take fuch order therein, as the two juftices

may do out of feffions.

So that upon this fuppofition, the ftatute of the 3 Car*

doth not give the feffions a power to proceed originally, and
fo deprive the party of the benefit of an appeal, but only

explains the power intended by the 18 El. of the feffions

ur-on an appeal to hear and determine the fame.

And nothing is more frequent, in the like cafes, than

for an acl continuing a former act, to add an explanatory

claufe of fome doubtful part of fuch former act ; of which
we have an inftance at hand in this very fame ftatute of

3 Car. e. 4. which, continuing the ftatute of the 43 EL
concerning the power given to the overfeers to bind out

poor children apprentices, adds this explanatory claufe, viz.

that all perfons to whom the overfeers fhall bind fuch poor

children apprentices, may take and receive them as ap-

prentices.

(5) Whether on appeal it is neceffary that the reputed fa-
ther /hall be prefent in court. H. 8 W. K. and Matthews.
The court will not quafh an order of baftardy, unlefs the

reputed father be prefent in court. 2 Salk. 475.
And the reafon is, that if the caufe fhall go againft him,

he may be proceeded againft, in cafe of contempt or difobe-

dience.

(6) In what cafe the order of the feffions Jha11 be final.

M. 13 G. K. and Tenant. The order of two juftices being

quafhed upon the merits by the feffions on an appeal, the

defendant is thereby legally acquitted, and cannot be drawn
in queftion again for the fame fact. L. Raym. 1423, 4.

Sir. 716.

If the two next juftices make an order, and the party
appeals to the next feffions, and thev alter, ordifchargc, or

confirn: that order, any other feffions cannot order any

thinir
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thing contrary thereto, for the order upon the appeal is

final. Cro. Car. 341, 350. Pridgeo?is cafe.

T. I G. 2. K. and Arundell. Two juftices make an or-

der, that the defendant (hall pay a fum in grofs, and alfo is.

a week fo long as the child {hall be chargeable. The party

appeals to the feflions, who confirm the order. At a fubfe-

quent feflions, the father of the baftard defired to have the

keeping of it, and that the payment of the 2 s. a week

fhould ceafe; which thefecond feflions ordered. Motion was

made toquafh this laft order of feflions, becaufe in this cafe

they had no jurifdi&ion. And the court held, that the fe-

cond feilions had no authority to order the fubtraclion of the

2 s. a week ; and the order was quafhed, becaufe it was made

out of time v.
being three years after the appeal), and there-

fore the juftices had no jurifdiclion. Seff. C. V. 1. 234.

(7) In what manner the fejfions jhall inforce their owner*

der. T. 4 An. £K and Weflon. The cafe was, Wejion had

appealed to the feflions, where the order was confirmed,

and he committed for not paying the money ordered : And
exception was taken, that the feflions fhould have pro-

ceeded againft him upon his recognizance. And by Holt

Ch. J. If they proceed on the 18 El. the feflions hath no

power to commit, but to proceed on his recognizance ; but

if on the 3 C. the feflions may commit as the two juftices

might have done, that is, unlefs the party put in fecurity

to perform the order, or to appear at the next feflions.

I Salk. 122. L. Raym. 1157.
Note j This cafe goes upon the fuppofition that the fef-

fions may proceed originally on theftatuteof 3C. c. 4. and

thereupon inferreth the abfurdity abovementioned, of appeal-

ing from one feflions to another. But the method of pro-

ceeding againft the reputed father, in cafe of difobedience to

the order of feflions, feemeth to be not difficult ; if he is

bound over to abide fuch order or orders as fhall be made

in purfuance of the ftatute of the 18 EL his recognizance

may be eftreated ; if he hath not been bound over, he

may be indicted, fined, and imprifoned, for the con-

tempt.

(8) IVliatJhall he done if the two nextjufi'ices cannot agree.

Jn this matter the flatute of 18 El. is different from moft

other ftatutes ; for generally where power is given to two

juftices, the ftatutes exprefs that two or more juftices may
do fuch a thing ; but here the ftatute faith only, that two ju-

ftices, dwelling in or next unto theparifh, fhall have power

to take order therein. And Mr. Dalton makes a quarcy

what fhall be done, if the two next juftices cannot agree in

the order, or fhall make no order : And this cafe, tho*

likely



likely enough to happen fometimes, hath not yet been de-

termined. If they will not proceed at all, there feemeth

to be no doubt, but that they may be compelled by a man-
damus ; and if they cannot agree, yet ftill it feemeth, that

they may in like manner be compelled, for till that is done,

they have taken no order for the relief of the parifh, which

the ftatutc requires that they {hall do. But whether, if one
of the next juftices {hall refufe, and another not the next
(hall or may act in fuch cafe, doth not appear to have been

adjudged.

(9) Itfbat fecurity fljall be requifite to indemnify the pariftjy

to prevent any order from being made. E. 1 1 An. j^ and
Smith. If the father will take the child (and the mother is

willing to part with it, being a nurfe child) he muft do it

at firft; and by fuffering the order to be made, it mall be
deemed a refufal in law : befides, he (hall not then be fuf-

fered ; he may fell it, or make away with it, as too often

happens. Caf. of S. 64.

Whether a bond or other fecurity ought to be made to the

churchwardens and overfeers and their fucceflbrs, or to their

executors or adminiftrators, hath been queftioned ; concern-

ing which, the author of the readings upon the ftatutes faith

thus : Thofe gentlemen who have taken upon them, to

direct the officers, to have fuch bonds or other fecurities

made to them and their fucceflbrs, would do well to con-
fider, whether the churchwardens and overfeers are fuch a
corporation as can purchafe, fue and be fued. And whether
bonds, being things in action, it may not be difficult for the

fucceflbrs of the churchwardens and overfeers, to whom
;

they were made, to maintain an action, on a bond made to

their predeceflbrs. 'Tis true, churchwardens may maintain

an action for the goods of their church. But they are not
fuch a corporation, as can take or purchafe lands, or take

fecurities for the ufe of their church, except in London.

And it never was pretended, that the churchwardens and
overfeers of the poor arc a corporation in any refpect, in re-

lation to the poor, and confequently, can neither fue nor be

fued as fuch. Read. Baft.

And indeed, upon the whole, the taking of a bond in

any kind feemeth not fo convenient for the parifh, as an or-

der made by the juftices ; becaufe the fuing upon a bond is

both tedious and expenfive, whereas the courfe of carrying
of an order into execution is very fhort and eafy. But
then, on the other hand, a bond will bind a man's execu-
tors ; but the order of the juftices being obligatory only
upon the man himfelf, when he dies^ the order dieth with
him.

W. Tunijh-

171
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IV. Punifmnent of the mother and reputedfather.

By the 1 8 El. c. 3. Concerning baftards being left to be

kept at the charges of the parijh zvhere born, to the great bur-

den thereof^ and to the evil example and encouragement of levjd

life, it is enafted, that the two next jujlices Jhall take order

therein, as well for the punifhment of the mother and reputed

father , as for the relief of the parifh.

And by 7 jf. c. 4. Every leivd woman which [hall have any

laftard which may he chargeable to the parijh, the jujlices of

the peace Jhall commit fuch leivd %uo?nan to the houfe of correc-

tion, there to be punijhed andfet on work, during the term of

one whole year ; and if foe Jhall eftfoons offend again, then to

he committed to thefaid houfe of correction as aforefaid, and

there to remain, until/he can put in goodfurtties for her good

behaviour, not to offendfo again, f. 7.

For the punijlmient of the mother and reputedfather] That
is, by corporal punifhment : But a woman (hall not be pu-

nifhed both by corporal punifhment, and by being fent to

the houfe of correction, for that no one ought to be punifh-

ed twice for one and the fame offence. Dalt. c. 11.

Bajlard ivhich may be chargeable] It feemeth by thefe

words, that fuch a woman fhall not be fent to the houfe of

correction, until after the child be born, and that it be li-

ving j for it mull: be fuch a child as may be chargeable to

the parifh. Dalt. c. 1 1

.

And if (he will difcharge the parifh of keeping the ba-

flard, fhe cannot be punifhed by this ftatute of 7 J.
But ncverthelefs fhe may be punifhed (Lord Coke fays) by

the ftatute of 18 El. 2 Inft. 733.
Which opinion feems juftly queftionable : for the pream-

ble of the faid act of 18 El. (as hath been rehearfed) feemeth

to reflrain the jurifdiclion of the juftices to the parents of

fuch baftard children only as may be chargeable.

But the proper punifhment in fuch cafe, feems to be by

prefentment in the fpiritual court.

Thejujlices of the peaceJJmll commit] It feemeth that fuch

commitment ought to be by two juftices at the leaft; and-

by comparing the two ftatutes together, it feemeth fitteft

for the two next juftices authorized by the 18 EI. Dalt.

c, 11.

Shall commitfuch lewd zuoman] But fuch punifhment fhall

not be, until after that the woman is delivered of her child ;

neither are the juftices to meddle with the woman, until the

chijd be born, and fhe ftrong again. Dalt, c, 11.

Alfa
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Alfo it feemeth, that fuch baftard child is not to be feat

With the mother to the houfe of correction, but rather that

the child mould remain in the town where it was born (or

fettled with the mother) and there to be relieved by the

work of the mother, or by relief from the reputed father ;

and yet the common opinion and practice is otherwife, viz.

to fend the child with the mother to the houfe of correction ;

and this may alfo feem reafonable, where the child fucketh

on the mother. Dalt. c. 11.

But it feemeth much the befl, to commit the mother

only, and not the child, but leave it to her choice whether

fhe will take it with her 5 and if fhe will not, then to fend

it to its lawful place of fettlement.

'Then to be committed to the /aid houfe of correction as afore-

faid] Which words do imply that (he fhall not be punifhed

as for a fecond offence, unlefs fhe hath been committed and

punifhed in the houfe of correction for the firfL

V. Mother or refuted father running away.

Whereas the putative fathers and lewd mothers of bajlard

children run away out of the parijh andfometimes out of the

county, and leave the bajlard children upon the charge of the

parijh where they are born, altho* they have ejlates fujficient to

difcharge the parijh j it Jhall be lawful for the churchwarden?

and ovcrfeersfor the poor offuch parijh where any bajlard child

fhall be born, to take andfeizefo much of the goods, and receive

fo much of the annual rents of the lands offuch putative father

or lewd mother, as jhall be ordered by any two jujlices, to-

wards the difcharge of the parijh, to be confirmed at the fief

fions, for the bringing up a?id providing for fuch baftard child %

and thereupon the fejfions may ?nake an order for the church-

wardens or overfeers for the poor offuch parijh, to difpofe ofthe

goods by Jale or otherwife, or Jo much of them for the purpofes

aforejaid, as the courtjlmll thinkfit, and to receive the rents and

profits of the lands, orfo much of them as fhall be fo ordered

by thefeffions. 13 & 14 C. 2. c. 12. f. 19.

E. 2 An. Q). and Chajfey. Order to the churchwardens

and overfeers, to feize of the putative father's goods, what
they mould judge proper for fecuring of the parifh, quafh-

ed ; for that it mould be, what the juftices think proper,

and not what the churchwardens and overfeers think pro-

per. L. Raym. 858.

VI. Murdering a bajlard child.

I. By the 11 J. c. 2j. If any woman be delivered of any Concealing the

iffue of her lodx, male or female, which being born alive, ^ath ot" a ba-

fhmld^ ih 'A *



i74 $a(iatt£.
Jhould by the laws of this realm be a bajlard, andfle endeavouf

privatelyy
either by drowning, cr fecret burying thereof\ or any

other waysy either by herfelf or the procuring of others, fo to

conceal the death thereof as that it may not come to lights whe-

ther it were born alive or noty but be concealed, Jhe Jhallfuffer

death as in cafe of murder, except Jhe can prove by one witnefs

at the leaf, that the child was born dead.

And it hath been adjudged, that in order to convict a

woman by force of this ftatute, there is no need that the

indictment be drawn fpecially, or conclude againft the fornv

of the ftatute ; for the ftatute doth not make a new offence,

but only make fuch concealment an undeniable evidence of

murder. 2 Haw. 438.
Alfo, it hath been agreed, that where a woman appears

to have endeavoured to conceal the death of fuch child

within the ftatute, there is no need of any proof that the

child was born alive, or that there were any figns of hurt

upon the body, but it (hall be undeniably taken that the

child was born alive, and murdered by the mother. 2 Hawm

438-
But it hath been adjudged, that where a woman lay in

a chamber by her felf, and went to bed without pain, and

waked in the night, and knocked for help, but could get

none, and was delivered of a child, and put it in a trunk,

and did not difcover it till the following night, yet fhc

was not within the ftatute, becaufe (he knocked for helg.

2 Haw. 438.
Alfo, it hath been agreed, that if a woman confefs her

felf with child beforehand, and afterwards be furprized and

delivered, no body being with her, (he is not within the

ftatute,- becaufe there was no intent of concealment, and

therefore in fuch cafes it muft appear by figns of hurt upon
the body, or fome other way, that the child was born alive.

lHatv. 438.

civing a potion 2 - If a woman be with child, and any gives her a potion

tocaufeabor- to deftroy the child within her, and fhe take it, and it

: CJ1,
works fo (irongly that it kills her, this is murder ; for it

was not given to cure her of a difeafe, but unlawfully to

deftroy her child within her ; and therefore he that gives

her a potion to this end, muft take the hazard, and if it

kills the mother, it is murder. 1 H. H. 429, 30.

If a woman be quick or great with child, if file take,

or another give her any potion to make an abortion, or if a

man ftrike her, whereby the child within her is killed, tho*

it be a great crime, yet it is not murder nor manslaughter

by the kw of England, becaufe it is not yet in rerum ?iatura9

nor can it legally be known, whether it were killed or notJ

* So
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So it is, if after fuch child were born alive, and after die of

the ftroke given to the mother, this is not homicide. 1 H,
H

- 433-
But if a man procure a woman with child to deftroy her

infant when born, and the child is born, and the woman
in purfuance of that procurement kill the infant; this is

murder in the mother, and the procurer is accefiary. 1 Hm

H. 433-

VIL Capacity of a baftard child as to inheritance.

A baftard can have no name of reputation as foon as he
is born ; but after he is born, and hath gained by time a

name by reputation, he may purchafe by his reputed name,

to him and to his heirs ; tho' he can have no heirs but of

'his body. I Inft. 3. 6 Co. 65.

A baftard is terminus a quo \ he is the firft of his family,

for he hath no relation of which the law takes any notice ;

but this muft be underflood as to civil purpofes, for there

is a relation as to moral purpofes, therefore he cannot mar-
ry his own mother, or fifter, or the like. 3 Salk. 66.

Confine ration of natural affection will not raife an ufe to a

baftard ; for tho' there is natural affection between them,

yet the raifing the ufe is a conftituticn of the law, and
therefore the ufe mall never arife. Jenk. 47. Dyer 374.

If the iflue of a baftard purchafe land, and dies without

iflue ; tho' the land cannot defcend to any heir on the part

of the father, yet to the heir on the part of the mother it

may ; fo if the baftard was attainted : for the heirs of the

part of the mother make not any conveyance by the baftard.

Noy 159.

A. Voluntary examination of a woman with child

of a baftard ; by 6 G. 2. c. 31.

Weftmorland. '"

g MiE voluntary examination of A.M. of
Jl ' in the faid county, fmglcwcmany

taken on oath, before 7/is one of his maje/ry's jujUees of
ice in and for the faid county, this day of ,

Who faith, that Jhe is now with child% >. nd that the faid
child is likely to be born a bajiaul, and to be chargeable to

the parijh of in . comity, and that A. F. of— in the Jaid county, weaver, is the father of the faid
child.

Taken and figncd the day and year

abovewritten, before nae

j. p.

Ti)£ mark of

Examination
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Examination after the birth.

Weftmorland.'Tp HE exa?nination of A.M. of'

in the faid county, finglcwoman, taken

upon oath before me one of his majejlfs jujlices of the

peace in and for the faid county, this day of .

Who faith, that on the • day of now

laji pajl, at > in the parijh of in the county

aforefaid, Jhe the faid A. M. was delivered of a (male) ba-

jlard child, and that the faid bajlard child is likely to become

chargeable to the faid parijh of ; and that A. F. of

— in the faid county^ weaver , did get her with child

of the faid bajlard child.

The mark of

Taken and figned the day and year + A. M.
abovewritten, before me

% P.

B. Warrant for apprehending the reputed father^
|

before the birth -, on 6 G. 2. f. 31.

; Weftmorland, \ To the conftable of—

—

WH E R EAS A. M. of in the faid county, fin-

glcwoman, hath by her voluntary cxa?nination taken h

writing upon oath, before me one of his ??iajejlys ji

pices of the peace in and for the faid county, this prefent day

declared herfelf to be with child, and that the faid child is

likely to be born a bajlard, and to be chargeable to the parijh

of in the faid county, and that A. F. of

the faid county, weaver, is the father of the faid child ;

vjhereas O. P. one of the overfcers of the poor of the parijh

of aforefaid, in order to indemnify the faid parif) v

the premijfes, hath applied to me to ijfue out my warrant fo
the apprehending of the faid A. F. 1 do therefore hereby coiti-

tnand you, immediately to apprehend the faid A. F. and td

bring him before me or J'ome other of his majejifs jujlices of

the peace for the faid' county, to find fecurity to indemnify tht

faid parijl) of or elfe to find fufficient furety for his

appearance at the next general quarter fefftons [or, next ge-

neral fjfions] of the peace to be holden for the faid county,

and to abide and perform fuel) order or orders as foall be made,

in purfuance of an acl puffed in the eighteenth ytar of the

reign of her late majjh qiicen Eiifabeth, concerning bajhrds

2 begotten ,
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begotten and born out of lawful matrimony. Given under my

hand and feal} the day of, &c.

The like after the birth.

Weftmorland. i To the conflable of .

WHEREASA.M. of in the fid county, f,:~
gleivoman, hath by her examination taken in zvriting

upon oath, before me one of his majejly's juftices of ths

peace in and for thefaid county, declared, that on the

day of now lajl pajl, at in the parifk cf-

in the county aforefaid, Jhe the faid A. M. was delivered of
a (male) bajlard child, and that the faid baflard child is likety

to become chargeable to the faid parifl? of and hath

charged A. F. of in the faid county, weaver, with

having gotten her with child of the faid bajlard child \ And
whereas O. P. one of the ovcrfeers of the poor [and fo on as

in the aforegoing precedent to the end.]

C. Commitment thereupon; by the 6 G. 2. c. $1

To the conftable of \ in the faid

Weftmorland.
J or correction [<

nty.

{To the conftable of in the hid
county, and to the keeper of the houfe

of correction [or, common gaol] at- »

in the faid county.

WHEREAS A.M. of finglewoman, in her

voluntary examination taken in zvriting and upon oaih^

the day of now lajl pajl, before me
one of his majejly's jufiices of the peace in and for the faid
county, hath declared herfelf to be with child, and that the

faid child is likely to be born a bajlard, and to be chargeable to

the faid parif) of and hath charged A. F. of
gentleman, with having gotten her with child of the faid child',

[Or, if it is after the birth, then fay, Whereas A. M. of
' finglewoman, in her examination taken in writing

upon oath, before me one of his majeftfs jujiices of
the peace in andfor the faid county, hath declared, that en the

day of-^ now laft pajl, at in. the parifo

of— > in the county aforefaid, foe the faid A. M. was
ed of a (mah) bajlard child, and that the faid bajlard

child rj likely to become chargeable to the faid parijh of
and hath charged A. F. of -weaver, with having goU

with child of the faid baflard child] ; And whereas

i A. F. being now perfinally prefent before me, being

Vol.' I. N brought .,
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brought by my warrant, upon application for that purpofe tc tn&

made, by O. P. one of the overfeers of the poor of the faid

parljh, hath refufed to give fecurlty to indemnify the fald pa*

rlfh, and hath alfo tefufed to enter into a recognizance with

fiifficient furety, upon condition to appear at the next general

quarter fejfions [or, next general fejfions'] of the peace to bt

holden for the fald county, and to abide and perform fuch or-

der or orders as fhall be made In purfuance of an atl pajfed in

the eighteenth year oj the reign of her late majcfly queen Ellfa-

beth, concerning bajlards begotten and born out of lawful ma-

trimony: Thefe are therefore to cominand you the fald conjlable,

io take and convey the fald A. F. to the houfe of correction at

in the faid county, and to deliver him to the keeper

thereof, together with this ivarrant. And 1 do hereby comtnand

you the faid keeper of the faid houfe of correction, to receive

the faid A. F. info your cujlody in the faid houfe of correction,

and him there fafely to keep, until he fhall give fuch fecurlty,

or enter Into fuch recognizance as aforejaid, or be otherwife

lawfully deliveredfrom thence. Given under my hand andfm
the—1— day of, &c.

K
D. Bond to indemnify the parifh.

NOW all men by thefe prefents^ that we A. F.

In the county of -gentleman, and A. S

of yeoman
i
are held and firmly bound unto

churchwardens, and overfeers of the poor of the pari],

f in the faid county (in trufl for the parijhioners

the faid parifk) in pounds of good and lawful money

Grejt Britain, to be paid to the faid or their certai,

attorney, their executors, admlnljlrators, or affigns : To whic,

payment well and truly to be made, we bind our felves, m I

each of us, jointly and feverally, and our and each and ever

of our heirs, executors, and admlnljlrators, firmly by thefe pre

fents ', Sealed with our feals, and dated the day c

in the year of the reign of ourfoverelgn lor

George the third, of Great Britain, France, and Lelanc

king, defender of the faith, and fo forth, and in the year 1

our lord'—**—

.

The condition of this obligation is fuch, that whereas A. U
tf finglcwoman, hath in and by her voluntary examine.

tlon, taken in Writing and upon oath, before-* one ofh

majejlfs juflices of the peace in and for the faid county <

< declared that Jhe is with child, and that the fald chl

is likely to be born a bajlard, and to be chargeable to the fa

parifh of -and that the abovebounden A. F. is the f
ther of the fald child, [If it is after the birth, then fa;
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t%at whereas A. M. of fwglewpman, in her examine*

lion taken in writing upon oath, before one of his ma-

jc/ly's jujlices of the peace in and for the faid county', hath

. declared, that on the day of new lajl faft, at

i in the parifh of in the county afor faid, floe

the faid A . M. was delivered of a (male) ha/lard child, and

that the Jaid baflard child is likely to become chargeable to the

faid parifh of and hath charged the abovebound A. F.

with having gotten her with child of the faid bajlard child
; ]

,If Therefore the faid A. F, and A. S. or either of them, their

cr either of their heirs, executors, or adminijirators, do and

\fhall from time to time, and at all times hereafter,
}

fully and

:
clearly indemnify and fave harmlefs, as well the abovenamed

churchwardens and overfeers of the poor of the faid parijh of
I

and their fucceffors for the time being, as alfo all and

finguiar the other parifnoners and inhabitants of the faid parijh

of ivhich now are, or hereafter fiall be for the time

\

being, of and from all manner of cojls, taxes, rates, offeff-

I ments, and charges zvhatfoever, for or by reafon of the birth*

! education, and maintenance of the faid child, and of andfrom
\
all aclions, fuits, troubles and other charges and demands what*

\foever, touching or concerning the fame, that then this frefent

\

obligation to be void, otherwife offorce.

Signed, fealed, and delivered (having been A. F.
firft duly damped) in the prefence of A. S.

A. W.
B. W.

|E. Condition of a recognizance for the reputed fa-

ther to appear at the feffions, and to abide

fuch order as mall be made: on 6 G. 2. c. 31.

WHEREAS A.M. of* finglezvoman, hath in

and by her voluntary examination, taken in writing

and upon oath, before one of his majeflys jujlices of
the peace in and for the faid county of declared that

Jhe is with child, and that the faid child is likely to be born

a baflard, and to be chargeable to the faid parijh of •

and that the abovebounden A. F. is thefather of the faid child \

[If it is after the birth, then fay, Whereas A. M. of
fmglewman, in and by her examination taken in writing upon

oath, before >one of his majeflfs jujlices of the peace

in and for the faid county, hath declared, that on the

day of new laji pajl, at in the par'Jh of

—

in the county aforefaid, Jhe the faid A. M. was delivered of a
{male) bajlard child, and that the faid bajlard child is likely

N 2 to
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to become chargeable to the faid parif) of and hath charged

the abovebound A. F. with having gotten her with child of the

faid bajlard child:'] The condition of this recognizance is juch^

that if the abovebound A. F. do and fall appear at the next

general quarter fejfons [or, the next general JeJJions] of the

peace to be holden for the faid county, and Jkall abide and

perform fuch order or orders as jhall be made in purfuance

of an acl paffed in the eighteenth year of the reign of her late

majejiy queen Elifabeth, concerning baftards begotten and born,

cut of lawful matrimony, - Then this recognizance to be

void, otherwife offorce.

F. Warrant of the two next juflices, for the mother*

with a fommons for the reputed father, to

make the order of filiation and maintenance;

on the 1 8 EL c 3.

Weftmorland. \ To the conftable of-

WHEREAS information hath been made unto us

iivo of his majejlfs juflices of the peace in and for

the faid county, one whereof is of the quorum, and both of us

reftding next unto the limits of the parijh church within the pa-

rift of in the faid county, as well upon the complaint

of the churchivardens and overfeers of the poor of the faid pa-

rijh, as on the oath of A. M. of finglewoman, that on the

• day, of loft pajl, /he the faid A. M. was de-

livered of a (male) baflard child at in the faid pa*

rift, and that A. F. of in the faid county, taylor, h

the father of the faid baftard child^ and that the faid bajlard

child is now living, and chargeable [or, likely to become charge-

,
able] to the faid parijh of Thefe are therefore to com-

mand you to bring the faid A. M. before us, at the houfe oj

ln ln {he faid county, on—— the •

day of at the hour of in the afternoon of the

fame day, to be by us further exatnined, touching the premijps;

And that you give notice thereof, unto the faid A. F. that he

may likewife be at the time and place aforefaid, to make his

lawful defence : To the end that upon the examination of the

caufe and cireumftance, we may take fuch order therein, as to

right doth appertain. And what you fia11 do in the execution

f, you are to make knozvn unto us at the time and place

afore/aid, < Given under our hands and feals the day

of &c.

G. Order



G. Order of filiation and maintenance, for the rea-

fons there fpecified, is inferred jih the body

of the title aforegoing.

H. Condition of a recognizance to appear at the

fefTions, after the order not performed -, on

the 1 8 El. c. 3.

WHEREAS by an crdcr under the hands and fcah of

us two of his majefly's juftices of the peace for

the faid county', one whereof is of the quorum, and both of
us refiding [in, or] next unto the limits of the parifh church

within the parifh of in the faid county, A. F. of
in the faid county, taylor, is adjudged to be the reputedfather

of a bafiard child born lately of the body of A.M. cf

fingkivcman, at in the faid parifh of [ And
then fet forth what was ordered therein further] And
whereas the faid A. F. hath not obferved nor pe?formed the

faid order ;

The condition therefore of this recognizance is fuch, that if

the abovebound A. F. fhall obferve and perform the faid order ,

or foall perfonally appear at the next general feffwns of the peace,

to be holden in andfor the faid county, and /hall then and there

abide fuch order as fhall be then made by the court, concerning

the faid bafiard child, if any fuch order fhall be then made ;

and if no fuch orderfhall be then made or taken by thefaid court,

if the faid A. F. do and fhall perform the order already by us

viade as afcrefaid : Then this recognizable to be void.

Battery. See Sttfittrtt.

Bawdy houfes. See JLetUBltCfg*

Beer. See (£<CCffe*

Behaviour. See <3>UlCtp*

WHEREAS on the north weft co its of England,

and efpecially in the county of Lancafter, the fea is

bounded, and the lands are prevented from being overflow-

ed, by large bills, the fand of which is fo k*ofe, that in

N 3 dry
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dry weather it is thrown by the winds on the adjacent

lands, to the damage thereof, and the danger of the inha-

bitants, who are expofed thereby to the inundation of the

feaj to prevent which, the land owners are at great charges

annually to plant and maintain a fort of rufh or fhrub

called Jlarr or bent \ but many diforderly perfons pluck up

and carry away the fame, to make matts and brumes:

Therefore if any perfon, without confent of the owner,

fhall cut, pull up, or carry away any ftarr or bent off the

faid hills on the north welt coafts of England, on complaint

thereof on oath to one juftice, the offender fhali be fum-

moned, and on default of appearing, the juftice fhall iflue

his warrant to apprehend and bring him before him -, and

being convicted on oath of one witnefs, or confeflion, he

fhall forfeit 20 s. half to the informer, and half to the

owner of the bent, by diftrefs ; and for want of fufficient

diftrefs, to be fent to the houfe of correction for three

months, to be kept to hard labour; and for a fecond of-

fence, to be committed to the houfe of correction for one

year, to be whipt and kept to hard labour.

And if any ftarr or ber.t fhall be found within five miles

of the faid fand hills, the perfons convicted of having the

fame in cuftody fhall forfeit 20 s. in like manner, and for

want of fufEcienr diftrefs fhall naffer three months imprifon-

ment, and hard labour in the houfe of correction.

But this fhall not reftrain any perfons from the exercife

of any ancient prefcriptive right, to cut ftarr or bent on

the fea cofts in the county of Cumberland. 15 & 16 G. 2,

c. 2Z- f-
6

> !•> 8 -

AS bigamy in our law feems for the moft part to be ufed

to ftgnify the having of two wives fucceflively one

after the other, I fhall take the liberty to transfer the of-

fence which is commonly treated of under this title unto

the title |3oi£gatnP, which fignifies more properly the

having two or more wives or hufbands at the fame time.

Billets. See jftlCl

Xlacfc
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IN order to avoid repeating; the fame regulations fo many

times over, as the offences hereunder mentioned are

treated of under their respective titles in the different parts

of this book; it is thought proper, to infert here at large,

the whole law relating to them all together, and to refer

from thence to this title for the knowledge of the feverai

particulars.

By the 9 G. c. 22. (commonly called the Black aft) which

is required to be read at every fefiions and leet ; and by the

6 G. 2. c. 37. and the 10 G. 2. c. 32. which by feveral

continuances were in force till Sept. I. 1757, &V. and final-

ly by tre 31 G.I. c. 42. were made perpetual ; and alfo

by the 27 G. 2. c. 15. it is enacted as foiloweth

:

If any perfon or perfons, being armed with fwords, fire-

arms or other offeniive weapons, and having his or their

faces blacked, or being other wife difguifed, fhall (1) appear

in any foreft, chafe, park, paddock, or grounds inclofed

with any wall, pale, or other fence, wherein any deer have

been or fhall be ufuallv kept, or (2) in any warren or place

where hares or conies have been or fhall be ufuallv kept, or

(3) in any high road, open heath, common, or down ; or

(4) fhall unlawfully and wilfully hunt, wound, kill, de-

ftroy, or fteal any red or fallow deer ; or (5} unlawfully rob

any warren or place where conies or hares are ufuallv kept

;

or (6) fhall unlawfully ileal or take away any ftfh out of

any river or pond :

Or if any perfon or perfons (that zj, whether armed and

difguifed or not) (halt (7) unlawfully and wilfully hunt,

wound, kill, deftroy, or fteal any red or fallow deer, fed or

kept in any places \n any of the king's forefts or chafes,

which are or fhall be inclofed with pales, rails, or other

fences; or in any park, paddock, or grounds inclofed, where

deer have been or fhall be ufually kept ; or (8) fhall unlaw-

fully and malicioufly break down the head or mound of any

fim pond, whereby the fifh fhall be loft or deftroved; or (9}
fhall unlawfully and malicioufly kill, maim, or wound any

cattle; or (10) cut down or othervvife deftroy any trees

planted in any avenue, or growing in any garden, orchard,

or plantation, for ornament, fhelter, or profit ; or ( 1 1) fhall

fet fire to any houfe, barn, or outhoufe, or to any hovel,

cock, mow, or ftackofcorn, ftraw, hay, or wood ; or (12)

fhall wi.fully and malicioufly (hoot at any perfon in any

dwelling houfe or other place ; or (13) fhall knowingly fend

N 4' any
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any letter, without any name fubfcribed thereto, or figned

with a n&itious name, demanding money, venifon, or

ether valuable thing ; [or threatening to kill or murder any

of his majefty's fubjecls, or to burn their houfes, outhoufes,

barns, flacks of corn or grain, hay or ftraw;27 G. 2,

f. 15.] or (14) fhall forcibly refcue any perfon being law-

fully in cuftody of any officer or other perfon, for any the

faid offences; or (15) fhall by gift or promife of money,

or other reward, procure any of his majefty's fubjecls to

join him or them in any fuch unlawful acl ; or (16) fhall

unlawfully and malicioufly break down, or cut down the

bank of any river, or any fea bank, whereby any lands

fhall be overflowed or damaged ; or (17) fhall unlawfully

and malicioufly cut any hop binds grov/ing on poles in any

plantation of hops; or (18) fhall wilfully and malicioufly

fet on fire, or caufe to be fet on fire, any mine, pit, or

delph of coal or cannel coal

:

Every perfon fo offending, being thereof lawfully con-?

vicled (in any county in England) fhall be adjudged guilty

of felony, and fhall fuffer death as in cafes of felony, with-

out benefit of clergy ; but not to work corruption of blood,

nor forfeiture of tends or goods.

Note ; I have added the words above (whether armed and

difguifed or not) to obviate an error, as I take it, which runs

thro' moft of the books, in a very material part of this fta-

tute. They do fuppofe that a perfon muft be armed and dif-

guifed to commit any of the offences abovementioned, even

the fending of a threatening letter, or perfuading another to

be an accomplice ; whereas it feemeth fomewhat clear, that

to be armed and difguifed is only neceffary to conflitute any

of the fix firft offences, and that any perfon whatfoever

may be guilty of any of the other following offences, whe-
ther armed and difguifed or not.

And for the more eafy and fpeedy bringing the offenders

to juftiee, if any perfon fhall be charged with being guilty

of any the faid offences, before any two juftices where the

offence fhall be committed, by information of one or more
credible perfons on oath by them to be fubferibed, the faid

juftices fhall forthwith certify under their hands and feals,

and return fuch information to one of the principal fecretaries

of ftate ; who fhall lay the fame, as foon as conveniently

may be, before the king in his privy council : whereupon
the king may make order in fuch his council, requiring the

offender to furrender himfelf in forty days, to any of the

juftices of the king's bench, or to any juftice of the peace, to

the end that he may be forthcoming to anfvver the faid of-

ifnee according to due courfe of law; which order fhall be

printed
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printed and publifhed in the next gazette, and (hall be forth-

with tranfmitted to themeriffof the county where the of-

fence was committed, and fhall (in fix days after receipt

thereof) be proclaimed by him or his officers, between ten

and two of the clock, in the market places, on the market

days, of two market towns in the county, near the phce

where the offence was committed ; and a true copy of fuch

order mail be affixed upon fome publick place in fuch mar-

ket towns : And if fuch offender mall not furrender himfelf

purfuant to fuch order, he fhall from the day appointed for

his furrender, be adjudged convicled and attainted of felony,

and mail fuffer pains of death, as in cafe of a perfon con-

victed and attainted by verdict and judgment of felonv,

without benefit of clergy. And the court of king's bench,

or judges of aflize, on producing to them fuch order in

council, under the feal of thefaid council, may award exe-

cution accordingly.

And if any perfon, after the time appointed for furrender

(hall be expired, fhall conceal, aid, abet, or fuccour fuch

offender, knowing him to have been fo charged, and to

have been required to furrender himfelf bv fuch order, and
(hall be lawfully convicted thereof; he (hall be guilcy of fe-

lony without benefit of clergy.

But this fhall not hinder any judge, juftice of the peace,

magistrate, officer, or minifter ofjuftice, from apprehend-

ing and ftcuring fuch offender, by the ordinary courfe of law

:

And if he be taken and fecured before the time of furrender,

he fhall have his trial by due courfe of law.

And the inhabitants of the hundred fhall make fatisfaction

(not exceeding 200/.) for the damages fuftained by the kil-

ling or maiming of cattle ; cutting down or deftroying trees';

fetting fire to any houfe, barn, or outhoufe, hovel, cock,

mow, or (tack of corn, ftraw, hay, or wood; breaking or

cutting down the bank of any river, or any fea bank,
whereby any lands (hall be overflowed or damaged ; cutting

hop-binds growing on poles in any plantation of hops; fet-

ting on fire, or caufing to fet on fire, any mine, pit, or
delph of coal or cannel coal ; the fame to be rateably taxed,

and levied, as in cafes of robbery by the ftatiite of 27 EL
c. 13.

But no perfon (hall beinabled to recover damages, unTeft

he fhall by himfelf or fervarit, in two days after the damage
done, give notice of the offence unto fome of the inha-
bitants of fome town, village, or hamlet near to the place
where the fact was committed ; and (hall, in four days after

fuch notice, give in his examination on oath, or the exa-
mination on oath of his fervant who had the care of the fame,

bet" iv,
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before a ] uftice inhabiting in or near the hundred, whetheY

he knows the perfon or perfons that committed the fact, or

any of them ; and if upon fuch examination it be confef-

fed, that the examinant knows the faid perfons or any of

them, then fuch perfon confefling fhall be bound by recog-

nizance to profecute the offender by indictment or other-

wife according to law.

And if an offender be apprehended and lawfully convic-

ted, in fix months after the offence committed, the hun-

dred fhall not be liable.

And the action mail not be commenced but within one

year after the offence committed.

And if any perfon fhall apprehend, or caufe to be con-

victed, any fuch offender abovementioned, and fhall be kil-

led, or wounded fo as to lofe an eye, or the ufe of any

limb, in apprehending orfecuring, or endeavouring to ap-

prehend or fecure any fuch offender ; on proof thereof made

at the fefiions where the offence was committed, or the party

killed or wounded, by the perfon fo apprehending and cau-

fing the offender to be convicted, or the perfon fo wounded,

or the executors or adminiflrators °f the party killed, tk

juftices fhall give a certificate thereof to the perfon wound-

ed, or to the executors or adminiftrators of the perfon kil-

led ; by which they mall be intitled to receive of the fherifi

50/. to be allowed in his accounts ; which he fhall pay if

thirty days from the time the certificate fhall be fhewed tc

him, on pain of forfeiting to the party 10 /. for which, anc

for the penalty, the party may bring his action.

J6laeft lean*

IT having been found by experience, that wad, or blacli

cawke, commonly called black lead, is neceflary for di-

ners ufeful purpofes, and more particularly in the calling

bomb fhells, round fhot, and cannon balls, and that th<

fame hath been difcovered in one mountain or ridge of hill

only in this realm, and great dellruction having been mad<

thereof of late years by evil difpofed perfons; therefore i

is enacted, that every perfon who fhall unlawfully break,

by force enter into, any mine or wad hole of wrad or blacl

cawke, commonly called black lead, or into any pit, fhaft

or vein thereof; or fhall unlawfully take a^d carry awa;

from thence any wad, black cawke, or black lead ; or fha!

aid, hire, or command any peifgn. to commit anv tfie k"

cffenfcs
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bffcnces, mall be guilty of felony, and the court or judge

• rnay order him to be committed to prifon, or the houfe of

correction not exceeding one year, to be kept to hard labour,

and to be publrckly whipt by the common hangman, or

by the mafter of fuch houfe of correction, at the times,

and places, and in fuch manner as the court (hall think

proper ; or he may be tranfported for a term not exceeding

feven years; and if he fhall voluntarily efcape, or break

prifon, or return from tranfportation before the time, he

fhall be guilty of felony without benefit of clergy. 25 G. 2.

c. 10./ r.

And if any perfon fhall buy or receive any fuch wad,
knowing the fame to be unlawfully taken and carried away
as aforefaid, he ftiali be guilty of felony, and be liable to

all the penalties inflicted by the laws on perfons knowingly

buying or receiving ftolen goods, f. 3.

7BMpi)tmv ant) p?oianette&*

I. A LL blafphemies againft god, as denying his being Elafphcm-"

J~\. or providence -, and all contumelious reproaches of

Jefus Chrift ; all profane fcomng at the holy fcriptures, or

expofing any part of them to contempt or ridicule ; im-
poftures in religion, as falfely pretending to extraordinary

commiflions from god, and terrifying or abufing the people

with falfe denunciations of judgments ; and all open l'ewd-

nefs grofbly fcandalous—are punifhable by fine and impri-

fonment, and alfo fuch corporal punifhment as to the court

fhall feem meet, according to the heinoufnefs of the crime.

I Haw. 6, 7.

2. Alfo feditious words, in derogation of the eftablifhed Depraving the

religion, arc indictable, as tending to a breach of the peace, f^biifhed ic-

I Haw. 7.

3. No perfon (hall have any benefit of the toleration ael, Denying the

who fhall deny in his preaching or writing, the doctrine trm.ty.

of the blefTed trinity, as it is fet forth in the 39 articles.

ifT.M i.e. iS./.j 7 .

4. It any perfon fhall in any ftage play, interlude, fhew, Repreihmng the

may-game, or pageant, jeftingly or profanely fpeak or ufe deir y >a ftage

the holy name of god, or of Chrift Jefus, or of the holy
plays *

gh ft, or of the trinity; he (hall forfeit 10/. half to the

iing, and half to hin\ that fhall fue. 3 /, *, 21.
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ttriftians de- ^ # if any perfon having been educated in, or at any

l^rfligiom"" time havInS made Profeffion of the chriftian religion in this

realm, fhall by writing, printing, teaching, or advifed

fpeaking, deny any one of the perfons in the holy trinity to

be god ; or fhall affert or maintain there are more gods than

one ; or (hall deny the chriftian religion to be true, or the

holy fcriptures to be of divine authority ', and fhall be con-

victed thereof, in any of the courts at Weflminfler^ or at

the aflizes, on the oaths of two witneffes, he fhall for the

£rft offence be incapable to have any office ecclefiaftical, ci-

vil, or military (unlefs he fhail renounce fuch opinion in

the court where he was convicted within four months after

fuch conviction) ; and for the fecond offence, he fhall be

difabled to be plaintiff, guardian, executor, or administra-

tor, to take any gift or legacy, or to bear any office, and

fhall be imprifoned for three years. 9 & 10 W, c. 32.

But no perfon fhall be profecuted for any words fpoken,

unlefs the information be given to a juftice of the peace,

within four days after the words fpoken, and the profecu-

tion of fuch offence be within three months after fuch in-

formation, id.

Cafe of Edmund 6. M. I G. 2. K. and Curl, An information was exhi-

Curl. bited by the attorney general, againft Edmund Curl, for

printing andpublifhing (obfeanum libellum) an obfeenebook,

called Venus in the cloi/ler, or the nun in her fmock, fetting

out the feveral lewd paffages, and concluding againft. the

peace. And of this the defendant was found guilty. It was

moved in arreft of judgment, that however the defendant

may be punifhable for this in the fpiritual court, as an of-

fence againft good manners; yet it cannot be a libel, for

which he is punifhable in the temporal courts. But after

long debate and confideration, the court at laft gave it as

their unanimous opinion, that this was a temporal offence;

and the defendant was fet in the pillory. Sir. 788.

7. E. 2 G. 2. K. and Wool/Ion. He was convicled on

WflJftpn.

aS
four informations, for his blafphemous difcourfes on the

miracles of our faviour. And attempting to move in ar-

reft of judgment, the court declared they would not fuffef

it to be debated, whether to Write againft chriftianity in ge-

neral was not an offence punifhable in the temporal courts

at common law: They deiired it might be taken notice

of, that they laid their flrefs upon the word general, and

did not intend to include difputes between learned men up-

on particular controverted points. The next term he was

brought up, and fined 25 /. for each of his four difcourfes,

to fuffer a year's imprifonment, and to enter into a recog-

nizance
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nizance for his good behaviour during his life, himfelf in

3C00/. and 2000/. by others. Str. 834.

8. In the year 1656, James Nayler for perfonating our Cafe of jame^
faviour, and fuffering his followers to worfhip him, and Nayler»

pay him divine honours, was fentenced to be fet in the pil-

lory, and to have his tongue bored thro' with a red hot
iron, and to be whipped, and ftigmatized in the forehead

with the letter B.

9. All perfons in or belonging to his majefty's (hips or Navy,;

veflels of war, being guilty of profane oaths, curfings, ex-

ecrations, drunkennels, uncleannefs, or other fcandalous

actions, in derogation of god's honour, and corruption of
good manners, (hall incur fuch punimment as a court mar-
tial fhali think nt to impofe. 22 G. 2. c. 33. Art. 2.

For profane curfing and fwearing, fee title Shearing*

Blood corrupted. See jFG?fC!ttf££*

Bone-lace. See T3utt(S!1S**

ftotitfc

IF any book (hall be taken or othertoife loft out of any
parochial library ; any juftice may grant his warrant to

fcarch for it ; and if it mall be found, it fhall by order of
fuch juftice be reftored to the library, 7 An. c. 14../. 10.

Books popifh. See ^jpogzlV*

Bows. See £m\C+
Brandy. See (gftitt*

Brafe. See Jj3cU)ter*

THE ftatute of the 31 G. 2. c. 29. repeals all the

former laws relating to the affize of bread, and re-

enacts the fame, with additions and amendments. Which,
throughout the whole, is a very regular and judicious
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fo that the author hath nothing moic to do than to abridge

the fame in the older as it (hi):ds : not being Able, in point

ot method, to alter it fo: the better,

IW-rrt ict the
r< *'° tnc mtent that a plain and conftant rule and me-

ajuj.
" thod may be duly obferved, in making and aflizing of the

feveral forts of bread which {lull be made fo. fair-, in any

place where an aflize (hall be thought proper to be fet ; it

is cnacled, that it (hall be lawful for the court, or for the

perfon or perfons herein authorized to fet the a; ze of

bread, to fet and afceitain in anyplace within their jurif-

didlion, the aflize and weight of all forts of bread which

(hall be made for file, or expofed to file, and the price

to be paid for the fame, when and as often as they (hall

think proper. 31 G. 2. c. 29. / 2.

In proportion to 2. And therein refpeel (hall be had to the price, which

the pruc of com. the grain, meal, or flour (hall bear, in the market or

markets in or near to the places for which fuch aflize (hall

be fet. id.

Allowance to 3. And making reafonable allowance to the bakers, for

the bakeis.
t]ie [ r charges, labour, and profit, as they (hall deem proper.

id.

Penalty of Jif- 4. Where an aflize (hall be thought proper to be fet, riO

oruy.ii- the
per fon {ball make for fale, or fell, or expofe to or for fale,

any fort of bread, except wheaten and houfhold (otherwife

brown bread), and fuch other forts of bread as (hall be al-

lowed in the aflize: But where it hath been ufr.al to make,

or the perfons fetting the aflize (hall allow the making of

bread, with the meal or flour of rye, barley, oats, beans,

or peafe, or of any fuch different forts of grain mixed to-

gether ; the fame may be there made and fold accordingly:

And if any perfon (hall offend in the premilfes, and be con-

victed thereof by confeflion or oath of one witnefs, before

any magiitrate orjuflice within the limits of their jurifdic-

tion j he (hall forfeit not exceeding 40 s. nor lefs than 20 J»

/3-
Tables of stfz--. 5. And in every place where an aflize (hall be thought

proper to be fet ; the aflize and weight of the feveral forts

of bread which (hall be there made, (hall be fet according

to the following tables :

TABU
3



2B?eat). 191

TABLE I.

Of the afnze and price of bread made of C2.t()Cilt-

!*rlce of

thebufhel
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Price of

thebufhel
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and where it fhall be thought proper to allow of half quar-

tern loaves, the prices of fuch loaves (if fold ftngly) are

to be half a farthing higher than is allowed by this table,

when it fhall fo happen that the farthing is fplit.

And magiftrates and juftices being to fet the aftize and

fix the price of the feveral loaves qf bread, having refpect

to the price which the grain, meal, or flour, of which the

fame are made, fhall bear in the market ; but no provision

being made how they mould know what price the refpeclive

fons of meal and flour mould be efteemed to bear, in pro-

portion to the price of wheat ; they are therefore to take

notice, that the peck loaf of each fort of bread is to weigh,

when well baken, ij lb. 6 oz. averdupois weight (which

con lifts of 16 drachms to the ounce, and 16 ounces to *r^/'
the

t
,ound), and the reft in proportion ; and that every fack

of meal or flour is to weigh 2 civt. and 2 qrs, net ; and

that from every fack of meal or flour there ought to be

produced, on the average, 20 fuch peck loaves cf bread ;

and, by obferving the faid rule, magiftrates and juftices

may at all times know if the baker hath more or lefs than

the allowance they intend to give him.

TABLE II.

Of the aflize and price of bread made of the feveral

grains here under mentioned.

This table is divided into three columns. Column 1.

contains the prices of the bufhel of grain, the allowance

for "baking included ; which prices are adapted fo as to ferve

either for the IVincheftcr bufhel of rye, barley, oats, beans,

maflm (otherwife rnifcellany, confifl ng of two thirds

wheat and one third rye) ; the price of either of which

bufhels in the market being known, the magiftrates are to

add the intended allowance thereto; the amount of which

being found in. column 1. the weight which the loaves

Dught to be will be found under the column N° 2. and

the price of the refpe&ive peck loaves (which are to weigh

17 lb. 6oz. each) under N° 3.

Example : When the price of the bufhel of barley in the

market, with the allowance to the baker is 4 s. look for

that fum in column 1, and under their refpeclive titles in

the* fame line will be found the weights which the feveral

iffize barley leaves fhould be of, and the price ©f the peck

barley loaf j and fo of each of the other forts.

Vol. I, O Note,
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Note, where bread is allowed at any time to be macfe

for fale, of peafe only ; the afllze and price thereof are to

be fet and fixed from the bean columns : and where bread

is ordered to be made for fale, of a coarfe fort of maflin

or mifcellany grain, confiding of one third rye, one third

barley, and one third either peafe or beans, the afTrze

and price thereof are to be fet and fixed from the barley

columns.

Note alfo, that this table is framed for bread to be made
of the whole produce of the faid feveral grains, except the

bran or hull thereof only.

N*I
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AiTize to be ret 6. Every aflfize which fhall be fet, in any city, town;

weiht
rdUP°W co "Porate -» hundred, divinon, liberty, rape, or wapentake,

fhall be fet in averdupois weight, and not troy weight; and

in- the proportions directed by the faid tables, or as near aa

may be ; and the faid- tables mail extend as well to fuch

bread which mall be made of the Hour of wheat mixed with

the flour of other grainy as alfo to bread which fnall be

made with the #our of other grain than wheat,, which mail'

be publiclcly allowed in any place to be made into bread;,

and the aflize of all fuch mixed' bread (hall be fet as near

as may be according to the laid tables.. / 5.

7. The prices which the feveral kinds of grain, mea],

and fTour, allowed to be made into- bread, mall bona fide

fell for in the markets or places in London^ where fuch grain,

meal,, and flour mail be publickly fold during the whole

market, and not at particular times thereof, or on parti-

cular contracts only, ihaW from time to time be given ii*

and certified on oath, on fome certain day in every week,

as the court of mayor and aldermen (hall appoint, by the

meal weighers of the faid city or fuch other perfons as the

faid court fhall direct ; and (hall alfo, on fome certain day

in every week to be appointed by the faid court, be entred

by fuch meal weighers or other perfons to be appointed as-

aforefaid, in writing under their hands, in fome book for

that purpofe to be provided by the faid city, and kept at the

town clerk's office. And the next day after every fuch

price fhall be fo given m and certified, the afhze and weight

©f all forts of bread to be- fold= or expofed' to fale, and the

price to be paid for the feme, fhall from time to time be

fet by the faid court, if then fitting ; if not, then by the

mkyor of the faid citv. And the ailize (o fet fhall take-

place from fuch time as the faid court mail order, and be

in force for the foid city of London and the liberties there-

of and the weekly bills of mortality (thecrty of Wcftminfter

and liberties thereof, the borough of Southward, and week-

ly bills of mortality in the county of Surrey excepted), un-

til a new or other ailize in London fhall be fet. And after

the fetting of every fuch afiize by the faid court, or by the

mayor when the laid court fkall not lit ; the aflize fo fet

fnall, with all convenient fpeed be made publick in fuch

manner as the raid court fhall direcfr. But before any ad-

vance or reduction (hall- in any week be made by the faid

court or mayor, in the price of bread j the meal weighers

er fuch other perfons as afore&id appointed to make return

©f the prices of grain, meal, and ffour, fhall leave in wri-

ting at the common hall of the company of bakers, a copy

©f every return fo aia.de and entred by them as aforefaid,

3, pVP-
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feme time of the fame day on which they (hall make the

faid return and entry : to the intent that the faid company

may, in the morning of the next day after every fuch re-

turn and entry (hall be made, and before any aflize mall be

fet, have an opportunity to offer to the faid court or mayor

refpectively, all fuch objections as they (hall think fit, againfr.

any advance or reduction being that day made. f. 6.

8. The court of mayor and aldermen of every other city How in other-

where there (hall be any fuch court, and when fuch court ^^1°™
jfhall fit; and where there /hall be no fuch court, or being

any fuch, when the fame {hail not fit, the mayor, bailiffs,

or other chief magifrrate or magistrates of every 'fuch other

refpective city ; and in towns corporate, or boroughs, the

mayor, bailiffs, aldermen, or other chief magrftrate or ma-
giftrates of every 'fuch town corporate or borough ; or tW9
j'aftices in fuch towns and places where there fhall be no fuch

mayor, bailiffs, aldermen, or -chief magiArates ; mall and

may from time to time as there (hall beoccafion, caufe the

refpective prices which the fcveral forts of grain, meal,

and flour (fit to make the different fonts of bread allowed

there) fhall bona fide fell for in the refpective publick mar-
kets in or near to fuch place, during the whole market, and

not at particular times thereof, or on particular contracts

only, to be given in to them and certified upon oath, in

•fuch manner, and by fuch perfons, and on fuch day in

every week, as they £hall reflectively appoint. And the

price which mall be fo certified, {hall be entred by the per-

fons who fhall certify the fame, in books to be provided

and kept by them for that purpofe. And within two days

after every fuch price fhall be fo returned, the aflize and

weight of bread for fuch place, and the price to be paid for

the fame, {hall be fet by fuch court or magifrrates refpeo-

tively as aforefaid. And the affize fo fet (hail commence on
fuch day in every week, and be in force for fuch time not

exceeding (even days from the letting of fuch affize, as fuch

court or magiftrates refpectively fliall direct, f. 7.

9. If two juftices of counties at lar^e, ridings, or divi- *^w « p'aws

fions, mail at any time think fit to fet an affize of bread,^e .

coantie>

for anyplace within the limits of their jurrfdiSian; in fuch

cafe, it {hall be lawful for fuch two juftices, to caufc the

price which grain, meal, and flour (in fti make the fevcral

lortsof bread that (hall be made for fale in any fuch place)

(hall bona fide fell for in the refpective publick corn market
or markets in or near any fuch place, during the whole
imarket, and not at any particular times thereof, or on fpe- .

fial contracts only, to be given and certified on oath to thesi

t their refpective places of abode, on fuch day in every

O 3 Vcek
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week as they {hall appoint, by the clerks of the market os

markets in or near fuch places, or fuch other perfon as they

(hall for that purpofe appoint. And the price fo returned

(hall be entred by the perfons (o returning the fame in books

to be provided by them and kept for that purpofe. And
within two days after fuch return, the affize may be by

them fet for every fuch place, for any time not exceeding,

14 day9 from the fetting thereof. And the aflize fo fet

from time to time, fhall commence and be in force at fuch

time after every fetting thereof, and be made publick in

fuch places for which the fame mail be fo fet, in fuch man-

ner as the juftices who fet the fame fhall direct, f 8.

Eater? may in- Ia Any maker of bread for fale in any fuch other city,

locate'

e CertI
" town corporate, borough, or place, where the affize mail

at any time be thought proper to be fet, (hall have liberty

at all feafonable times, in the day time, the next day after

fuch returns (hall be made and entred as aforefaid, to fee

the faid entry, without paying any thing for the fame;

to the intent every fuch maker of bread for fale may have

an opportunity on the faid next day after fuch entry made

as aforefaid, to offer to any fuch court, mayor, bailiffs, al-

dermen, or other chief magiftrate or magiflrates, or jur1

ffices as aforefaid, who fhall think fit to fet fuch affize with-

in their refpective jurifdiclions, and before any fuch affize

fhall be fet, fuch objections as he can reafonably make

againft any advance or reduction to be made in fuch aflize

fo to be fet as aforefaid. f. 9.

Bakers to "pay no XI . No baker of bread for fale fhall be liable to pay
fee for the aflize.

?n^^ gratu ity, or reward, to any perfon for or by means

of any affize to be fet. f. 10.
Form of the re- j 2 . The form of the return or certificate fhall be to the

effect following :

The prices of grain, meal, and flour, as fold in the

com market in *in the - <
- - of> the

The bed wheat at by the bufticl.

The fecond at by ditto.

The third at by ditto.

The beft wheaten flour at by the fack.

Houmold flour at by ditto,

Rye at by the bufhel.

Rye meal or flour at by the bufhel.

barley at by ditto.

parley meal at by ditto.

t'Xws at —rr -r—r~ —

—

by ditto.

• meal
j

turnstobem^de.
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Oatmeal at -

White peafe at

White pea flour or meal at

Beans at —
Bean meal or flour at

by

by the bufhel.

by

by the bufhel.

by

To every of which returns the perfons appointed to make

the fame mail fign their names or marks. /. il.

13. When an aflize (hall be fet, the fame (hall be made Form of puMica-

publick in the form or to the effea following: tionQftJ»affi.s.

To wit, \ The aflize of bread fet the day

for to take place on$ of

the day of now next

enfuing, and to be in force for the

faid of .

And in places where penny, two-penny, fix-penny,

twelve-penny, and eighteen- penny loaves, (hall be made,

as followeth :

The penny loaf wheaten is to weigh

Ditto houfhold is to weigh

The two-penny loaf wheaten is to

weigh

Ditto houfhold is to weigh

The fix-penny loaf wheaten is to

weigh

Ditto houfhold is to weigh

The twelve- penny loaf wheaten is

to weigh

Ditto houfhold is to weidi

The eighteen-pcnny loaf wheaten is

to weigh

Ditto houfhold is to weigh

And in places where quartern, half-peck, and peck loaves

(hall be made, then as follows

:

lb. tZ. dr.

The peck loaf

wheaten is

to weigh

Ditto houf-

hold is to

:h —

lb. oz, dr.

O 4

and is to be

folJ for

and is to be

fold for

I d,

A- J
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And the half peck and quarter of a peck loaves of

wheaten and houfhold bread are to weigh, in proportion

to the weight a peck loaf of wheaten or houfhold bread

ought to weigh ; and to be fold accordingly in proportion.

And when any bread fhall be ordered to be made with the

meal or flour of rye, barley, oats, peafe, or beans, either

alone, or mixed with the meal or flour of any other grain;

the afiize of fuch bread (hall be made publick, in fuch man-
ner as the magiftrates or juftices, who (hall fet fuch afiize,

fhall from time to time direcl:.
f. 12.

Bread ofdifTerent j^ \n places where any fix-penny, twelve-penny, and

no"°obe allowed eigh teen-penny loaves (hall be allowed to be made or fold,

attheiametime.no peck, half peck, or quarter of a peck loaves fhall be

allowed at the fame time to be made or fold ; to the intent

that one of thofe forts of loaves may not be fold, defignedly

or otherwife, for the other fort thereof, to the injury of

unwary people : on pain that every one offending in the

premifies mail forfeit not exceeding 40 s. nor lefs than 20 s,

as the magiftrate or juftice before whom fuch offender fhall

be convided mall think fit. f. 13.
Hundreds may

r
,- If the iuftices of any county, riding-, or divifion,

be divided for le'.- *, ,, . i • r rr i-ir /•
i i

tJJ)0 L ]ae aflizc.
*na *l in tneir tehions think ht to alcertam, that any hun-

dred or other place within fuch divifion ought to be efti-

mated as of or in any one particular hundred, riding, ordi-

vifion of any fuch county, riding, ordivifion, in order that the

afiize of bread which fhall be fet for fuch particular hundred

or place may extend to or comprize fuch other hundred or

place ; in fuch cafe, it mall be lawful for them f© to do:

but by fo doing thereof, no juftice of any fuch county, ri-

ding or divifion fhall be excluded from acting as a juftice in

any hundred, riding, or divifion of any fuch county, in

which any fuch particular towns, diftricls, or places fnall

lie, or the aifizc for them fhall be fet. f. 14.
Clerk of the |6 # An entry fhall be made from time to time by the*

books?
" ^ cler fc or tne market, or other perfon appointed to make re-

turn as aforefaid, in a book to be provided and kept by

him, of every return by him made ; and alfo of the rate

at which the price, afiize, and weight of bread fhall be fet

within his jurifdiction : which book any inhabitant may at

all feafonable times in the day isfpecl: without fee. f. 15.

SSSSlSe
1* * 7 '

Alter the affize fnallbe fet
>
no alteration fhall be

price of com al-
made therein in any fubfequent week, either to rife or fink

ten* 3d. abufiiel. the fame, except when the price of wheat or other grain

fhall be returned as having rifen or fallen 3<r/. a bufhel fincc

the la ft return ; no provifion being made by the afiize tables

for altering any afiize, when the variation in the price fhall

jiQt
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1

not have amounted to, and been returned 3 d. a bufhcl.

/ 16.

18. If any meal weigher, clerk of the market, or other Punifcment of

perfon appointed to make returns as aforefaid, fhall neglect, officen for de-

omit, or refufe to do any thing by this act required to he
Uxilu

done by him, or (hall designedly or knowingly make any

falfe return ; or if any conltable or other peace officer fhall

refufe or neglect to obey any warrant in writing delivered

to him under the hand and feai of any magistrate or ju-

ftice, or to do any other act requifite to be done by him
for carrying this act into execution ; he fhall forfeit not

exceeding 5 /. nor lefs than 20 J. f. 17.

19. If any buyer or feller of or dealer in corn, grain, Buyer or feller

meal, or flour, on reafonable requeft to him made by the
ro

.

dec]
J
re tbe

meal weighers or the city or London^ or by the clerks or the

market or other perfons reflectively appointed to make re-

turns as aforefaid, fhall refufe to difclofe and make known
to them the true real prices which the feveral forts of grain

meal and flour fhall be bona fide bought at or fold by or

for him, at any corn market, or other place where corn,

grain, meal, or flour is ufually openly or publickly fold ; or

fhall knowingly give in any falfe or untrue price, or which
hath been made by any deceitful means ; he fhall, on con-

viction thereof by confefiion, or oath of one witneis, or af-

firmation of a quaker, forfeit not more than 10/. nor lefs

than 4c .f. f. 1$.

20. If any court, magiflrate, or juftices, who fhall have Magnates may
ordered any return to be made as aforefaid, fhall within fend for them,

three days after fuch return fufpect, that the fame was not

truly and bona fide made; they may fummon before them
any perfon who fhall have bought or fold, or agreed to buy
or fell any grain, meal or flour within their respective ju-

risdictions, or who fhall be thought to be likely to give any
information concerning the premifTes ; and may examine
them upon oath, touching the rates and prices, which the

feveral forts of grain, meal and flour, or any of them,

were really and bona fide bought at or fold for, or agreed

fo to be, by him, at any time within feven days preceding

fuch fummons. And if any perfon fo fummoned fhall neg-

lect or refufe to appear (proof of fuch fummons being made
upon oath) ; or if any perfon fo fummoned (hail appear, and
neglect or refufe to anfwer fuch lawful queltions touching

the premifTes as fhall be propofed to him, without fome
juft or reafonable excufe to be allowed by fuch court, ma-
giflrate, or juftices ; he fhall, on conviction by oath of one
witnefc, or by confeflion, forfeit not exceeding ic/. nor lefs

,than 4c j. And if any perfon fo examincd
3

fhall wilfully

foi fwear
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forfwear himfelf, he (hall fuffer as in cafes of perjury.—-

Provided, that the party fummoned be not obliged to tra-

vel above five miles from the place of his abode. / 19.

Bakers of bread 2 1. Whenever any court, magiftrate, or juftices as afore-

"afntha^theat faid
>

foa11 0rder any bread t0 be made with the fl°Ur 0F

Siail conform to meal of any other grain than wheat, or to be mixed with
the affize. tne flour f wheat, or to be made with the flour or meal

of any other forts of grain, either feparate or mixed to-

gether} all perfons who (hall make any bread for fale, in

any place where ftich order fhall be made, (hall make brea^

with fuch mixed meal or flour, in fuch manner, and of

fiich weight and goodnefs, and (hall fell the fame at fuch

prices, as fuch court, magiftrate, or juftices reflectively

fhall direct: on pain of forfeiting not more than 5 /. nor

lefs than 40 s. /. 20.

True making of 22# The feveral forts of bread which fhall be made for
*

fale, or fold, or expofed to or for fale, fhall always be

well made, and in their feveral and refpective degrees, ac-

cording to the goodnefs of the feveral forts of meal or flour

whereof the fame ought to be made; and noallum, or pre-

paration or mixture in which allum fhall be an ingredient,

or any other ingredient or mixture whatfoever (except only

the genuine meal or flour which ought to be put therein,

and common fait, pure water, eggs, milk, yeaft, and barm,

or fuch leaven as (hall be allowed to be put therein by thofc

who have fet the aflize, and where no aflize (hall be fet,

then fuch leaven as any magiftrate or juftice within his ju-

rifdiction fhall allow to be ufed in making of bread) fhall

be put into, or in any wife ufed in making dough, or any

bread to be fold, or as or for leaven to ferment any dough,

or on any other account, in the trade or- mvftery of ma-

king bread, under any colour or pretence whatfoever , on

pain that every perfon (other than a fervant or journey-

man) who fhall knowingly offend in the premifTes, and fhall

be convicted (A) thereof by confeflion, or oath of one wit-

nefs, before any fuch magiftrate or juftice reflectively, fhail

forfeit not more than 10/. nor lefs than 405. or fhall by

warrant of fuch magiftrate or juftice be apprehended and

committed to the houfe of correction, or fome prifon of th#

county, city, town corporate, borough, riding, divifion,

or place, where the offence fhall have been committed, or

the offender fhall be apprehended, there to remain and be

kept to hard labour, for any time not exceeding one calen-

dar month, nor lefs than ten days from the time of fuch

commitment, as fuch magiftrate or juftice fhall think fit.

And if any fervant or journeyman baker fhall knowingly

oftend in the premifTes, and be convicted thereof as afore-

1

faidi
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faid ; he (hall forfeit not more than 5 /. nor lefs than 26s.

©r fhall in like manner be committed to the houfe of cor-

rection or prifon as aforefaid. And it (hall be lawful for

the magiftrate or juflice, before whom fuch offender mail

be convicted, out of the money forfeited, when recovered,

to caufe the offender's name, place of abode, and offence,

to be publifhed in fome news paper, which fhall be printed

or published in or near the county, city, or place, where

any fuch offence fhall have been committed, f. 11.

23. No perfon fhall knowingly put into any corn, meal, A^jli-erailp*

or flour, which fhall be ground, dreffed, bolted, or ma- :

nufaclu red for fale, either at the time of grinding, drefiing,

bolting, or in any wife manufacturing the fame, or at any

other time, any ingredient, mixture, or other thing what-

fcever ; or fhall knowingly fell, offer, or expofe to fale,

any meal or flour of one fort of grain, as or for the meal

or flour of any other fort of grain, or any thing as or for

or mixed with the meal or flour of any grain, which mall

net be the real and genuine meal or flour of the grain the

fame {hall import to be and ought to be ; on pain of for-

feiting, not more than 5/. nor lefs than 40 s. f. 22.

24. No perfon fhall knowingly put into any bread which Undue mk&Mcn

fhall be made for fale, any mixture of meal or flour of anv of mea1,

other fort of grain than of the grain the fame fhall import

to be, and fhall be allowed to be made of, in purfuanceof

this act: ; or fhall put into any bread which mall be made
for fale, any larger or other proportion of any other or dif-

ferent fort of grain, or the meal or flour thereof, than what
fhall be appointed or allowed to be put therein by this act

;

or any mixture or thing as, for, or in lieu of flour, which
fhall not really be the genuine flour the fame fhall import

to be and ought to be; on pain of forfeiting, not more than

5 /. nor lefs than 20 s. f. 23.

25. If any perfon who fhall make any bread for fale, or Parity fer fcfi-

who fhall fend out, or fell, or expofe to or for fale, any *»sacy in weighs,

bread which fhall be deficient in weight, according to the

aflize which fhall be fet for the fame ; he fhall forfeit (B)

not exceeding 5 s. nor lefs than 1 s. for every ounce want-
ing in the weight every fuch loaf ought to be of ; and for

every loaf which fhall be found wanting lefs than an ounce,
fhall forfeit not exceeding 2j. 6d. nor lefs than 6d, as fuch
magiftrate or juflice before whom fuch bread fhall be brought
mail think fit : fo as fuch bread which fhall be complained
ot for wanting weight, in any city, town corporate, bo-
rough, liberty, or franchife, or the jurifdi&ioh there

or within the weekly bills of mortality, fhall be brought
before fome magiftrate or j.tilice having jurifdi&ion in She
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premises, and weighed before him, within 24 hours after

the fame {hall have been baked, fold, or expofed to fale

;

and fo as fuch bread which fhall be complained of for want-

ing weight, in any hundred, riding, divifion, liberty, rape,

wapentake, or place, fhall be brought before fome juftice

within fuch jurifdiclion, and weighed before him within

three days after the fame (hall have been baked, fold, or ex-

pofed to fale ; unlefs it be made out to the fatisfaction of

fuch magiflrate or juftice, on the behalf of the party com-
plained of, that fuch deficiency in weight wholly arofe from

fome unavoidable accident in baking, or otherwife, or was

occafioned by fome contrivance or confederacy,
f. 24.

Mark. 26. Every perfon who (hall make for fale, or fell, or ex-

pofe, or fend out to or for fale, any fort of bread whatfo-

ever, mall caufe to be fairly marked on every loaf made,

fold, carried out, or expofed to fale as wheaten bread, a

large roman W ; and upon every loaf made, fold, carried

out, or expofed to fale as houfhold or brown bread, a large

roman H; on pain of forfeiting for every loaf net fo marked,

not more than 10 s. nor lefs than 5 s. (except as to fuch

loaves which (hall be rafped after the befpeaking or pur-

chafing thereof, by the particular deffre of any perfon who
mall order the fame to be fo rafped for his own ufe.) f. 25.

Penalty of fel- 27. No baker or other perfon fhall afk or take, for any

price than
S
is

a

fet

r

orea^ wrncn ne ma^« ^ or expofe to fale, any greater price

ty the afiize. than fuch bread fhall be afcertained to be fold at by the af-

fize as aforefaid ; and no bak~r, or other perfon who fhall

make any bread for fale, fhall refufe or decline to fell any

loaf or loaves of any of the forts of bread which in pur-

fuance of this ac"t fhall be allowed or ordered to be made,

to any perfon who fhall tender ready money in payment for

the fame, at the price fet for the fame by the afiize, when
fuch perfon mall have any loaf in his pofTeflion to be fold,

more than fhall be requifite for the immediate necefTary ufe

of his family or his cuftomers, and which it fhall be in-

cumbent on fuch baker or other perfon complained of to

prove before the magiftrate or juftice to whom fuch com-
plaint fhall be made, if thereunto required by the party

complaining ; on pain of forfeiting for every fuch offence,

not more than 40 j. nor lefs than 10s. •/. 26.

(And by the 2 &f 3 Ed. 6. c. 15. If any bakers fhall

confpire not to fell bread but at certain prices; every fuch

perfon fhall forfeit 10/. for the firft offence; and if not

paid in fix days, he fhall be imprifoned twenty days, and

have only bread and water for his fuftenance ; for the fecond

offence 20/. or the pillory; and for the third offence 40/.

or the pillory, and lofs of an ear
;
and to become infamous.

And
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And the feflions or leet may hear and determine the

fame.)

28. No perfon {hall fell or offer to fale any bread of an Bread inferior to

inferior quality to wheaten bread, at a higher price than wheaten /hall

houfhold bread (hall be fct at by the affize 5 on pain of for-
"ot

.

be fold f°r a

r • • /1 • -oil r 1 f a- >
-higher price than

feiting (being convicted thereof by conreflion, or oath of houihold.

one witnefs, before one magiftrate or juftice) the fum of

20 s. f. 27.

29. It fhall be lawful for any magiftrate or juftice, or Houfes may be

for any peace officer authorized by warrant of fuch magi- ^
nt"ed t0 learcij

,-.
J

• n- r r > t
• • 1 1

• ^ for bread.
ftrateor juftice, at leaionabie times in the day-time, to en-

ter into any houfe, ihop, flail, bakehoufe, warehoufe, or

outhoufe, of or belonging to any baker or feller of bread,

to fearch for, view, weigh, and try all or any the bread

which (hall be there foui d : And if any ' ad, on any fuch

fearch, fhall be found to be wantin , eith r in the ^oodnefs

jof the fluff whereof it fhall be made, o\ to be deficient in

the due baking or working thereof, or {hall be wantin in

the due weight, or not truly marked, or mail be of any
other fort of <bread than {hall be allowed to be made by vir-

tue of this ac~t; any fuch magiftrate, juftice, or peace offi-

cer may feize the fame; and fuch magiftrate or juftice may
difpofe thereof, as he in his difcretion mall think fit, for

the better carrying of this ad into execution, f. 28. 3,2

G. 2. c. 18. / 2.

3c. If information mall be given on oath, to any ma- Mills and other

giftrate or juftice, that there is reafonable caufe to fufpedt, Pla«s may been-

that any miller who grinds any grain for toll or reward, or a ûk«atedmeaL

fany

perfon who doth drefs, bolt, or in any wife manufac-
ture any meal or flour for fale, or any maker of bread for

ale, doth mix up with or put into any meal or flour ground
>r manufactured for fale, any mixture, ingredient, cr thing

whatfoever, not the genuine produce of the grain fuch meal
di flour fh-all import and > be, or whereby the purity

of any meai or hour in the polTeilion of any fuch miller,

mealman, or baker {hall be in any wife adulterated ; it mall
be lawful for any fuch magiftrate or juftice, and alfo for

my peace officer authorized by the warrant of fuch ma-
giftrate or juftice, at all feafonable times in the day-time,
:o enter into any houfe, mill, (hop, bake houfe, flail, bolt-
ng houfe, paftry, warehoufe, or outhoufe, of or belonging
:o any fuch miller, mealman, or baker, and to fearch and
examine whether any mixture, ingredient, or th iig, not
the genuine produce of the grain fuch meal cr flour fhall

mport or ought to be, Ihall have been mixed up with or
>ut into any meal or flour in the polTeilion of any fuch mil-

ty, mealman or baker* either in the grinding of any grain

at
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at the mill, or in the dreffing, bolting, or manufacturing

thereof, or whereby the purity of any meal or flour (hall be

in any wife adulterated : And if on fuch fearch it mail ap-

pear, that any offence hath been committed in any place

allowed to be fearched as aforefaid ; it fhall be lawful for any

magiftrate, juftice, or officer, authorized as aforefaid, to feize

any meal or flour which mall be deemed on fuch fearch to

have been adulterated, and all mixtures and ingredients

which fhall be found and deemed to have been ufed or in-

tended to be ufed for fuch adulteration ; and fuch thereof

as mall be feized by fuch peace officer (hall, with all conve-

nient fpeed, be carried to fome magiftrate or juftice : And
if any magiftrate or juftice, who fhall make any feizure iri

purfuance of this a£t, or to whom any thing feized fhall

be brought, fhall adjudge that any mixture or ingredients,

riot the genuine produce of the grain any fuch meal or

flour whicli fhall have been fo feized fhall import and ought

to be, fhall have been put into any fuch meal or flour, or

that the purity of any fuch meal or flour fo feized was

adulterated by any mixture or ingredient put therein ; in

fuch cafe, every fuch magiftrate or juftice is hereby required

to difpofe of the fame, as he in his difcretion fhall think

proper. 31 G. 2. c. 29. / 29.

Penalty ofhaving 3 1. Every miller, mealman, baker, or feller of bread

in pyinmoR un- as aforefaid, in whofehoufe, mill, fhop, bake-houfe, flail

dlents.

faF " bolting houfe, paftry, warehoufe, outhoufe, or poffeffion,

any mixture or ingredient fhall be found, which fhall be

adjudged by any magiftrate or juftice to have been lodgec

there with an intent to have adulterated the purity of meal,

flour, or bread, fhall on conviction by confeffion, or oath

of one witnefs before any fuch magiftrate or juftice, forfeit

not exceeding 10/. nor lefs than 40*. unlefs the part)

charged with fuch offence fhall make it appear to the fatis-

faction of fuch magiftrate or juftice, that fuch mixture o\

ingredient was not brought or lodged where the fame wai

feized, with defign to have been put into any meal oi

flour, or to have adulterated the purity thereof j but that th(

fame was therefor fome other lawful purpofe. And it fhal

be lawful for fuch magiftrate or juftice, out of the for-

feiture when recovered, to caufe the offender's name

place of abode, and offence, to be publifhed in fome new

paper printed or pubhfhed in or near the county, city,

place, where fuch offence fhall have been committed

/30.
Penalty ©f ob- 32. If any perfon fhall obftrucl: or hinder fuch fearcn

ftmftiog fearch, or t jie fe izure of any bread or ingredients as aforefaid

to



he (hall forfeit not exceeding 5 /. nor lefs than 20 s.

33. No perfon who (hall follow or be concerned in the Perfon interred

bufinefs of a miller, mealman, or baker, {hall be capable ™yj| r
*£*sa

of acting as a magiftrate or juftice in the execution of this

act ; on pain of 50/. to him who will inform or fue for

the fame. f. 32.

34. If any perfon who fhall follow the trade of a Journeyman •£

baker, (hall make complaint to any magiftrate or juftice,
fendlnS-

and make appear to him by the oath of any credible wit-

nefs, that any offence which he hath been charged with,

and for which he (hall have paid any penalty by this aft,

fhall have been occafioned by the wilful neglect or default

of any journeyman or other fervant employed by him ;

fuch magiftrate or juftice fhall iiTue his warrant to bring

fuch journeyman or fervant before himfelf or any magi-

|ftrate or juftice of the place where the offender can be

found ; and on his being apprehended and brought before

fuch magiftrate or juftice, the faid magiftrate or juftice

(hall examine into the matter of fuch complaint, and on
proof thereof upon oath fhall under his hand adjudge and
Drder what reafonable fum fhall be paid by fuch journeyman

or fervant to his mailer, by way of recompence for the

money he fhall have paid by reafon of the wilful neglect or

default of fuch journeyman or fervant. And if he fhall

neglect or refufe, on conviction, to pay immediately; fuch

faagiftrate or juftice fhall commit him to the houfe of cor-

rection, or fome other prifon, of the place where he mail

be apprehended or convicted, to be kept to hard labour not

Exceeding one calendar month, uniefs payment thereof,

[hall be made after fuch commitment, and before the ex-

biration of the faid term of one calendar month, f. 33".

35. It fhall be lawful for the mayor of London^ or any .Manner cr ccr.*.

^lderman thereof, within the faid city or liberties; and for viding offenders*

Dne juftice within the feveral counties, ridings, di.ifions,

:ities, towns corporate, boroughs, liberties, or jurifdicti-

Dns ; to hear and determine, in a nummary way, all of-
r
ences againft this act; and for thatpurpofe to fummon be-
r
ore him the party accufed ; and if he fhall not appear, or
)fFer fome reafonable excufe for his default, then on oath
nade of the offence by one witnefs, fuch magiftrate or
uftice fhall iffuehis warrant for apprehending the offender:

^nd on appearance of the party accufed ; or if he fhall not
ippear, on notice being given to or left for him at his

ifual place of abode ; or if he cannot be apprehended on
I warrant granted againft him as aforefaid ; fuch magiftrate

>r juftice mail proceed to inquire of the cfjence, and to

examine
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examine any witnefs or witneffes who fhall be offered on
either fide upon oath; and fhall convict, or acquit the party

accufed : And if the penalty, on fuch conviction, {hall nojt

be paid within 24 hours after fuch conviction ; fuch ma-
giftrate or juftice fhall iffue his warrant directed to any

peace officer to make diftrefs ; and if any offender {hall

convey away his goods out of the jurifdiction of fuch ma-
giftrate or juflice, or fo much thereof that the penalty can-

not be levied, then fome magiftrate or juftice within whofe

jurifdiction the offender fhall have removed his goods fhall

back the faid warrant, and thereupon the penalty fhall be

levied by diftrefs ; and if within five days the forfeiture

{ball not be paid, the diftrefs fhall be appraifed and fold,

rendring the overplus after deducting the forfeiture and

the coils and charges of the profecution, diftrefs, and

fale ; which charges {hall be afcertained by the magiftrate

or juftice before whom the offender was convicted, or who
backed the warrant, if either of them fhall continue alive,

and if not, then by fome other magiftrate or juftice where

the offender was convicted ; and for want of fuch diftrefs,

every fuch magiftrate or juftice within whofe jurifdiction

fuch offender fhall refide or be, fhall on application of the

profecutor, and proof made of the conviction and non-

payment of the penalty and charges, commit fuch offender

to the common gaol or houfe of correction of the divifion

or place where the offender fhall be found, there to remain

for one kalendar month from the time of fuch commit-

ment, unlefs payment fhall be fooner made. f. 34.

And if it fhall be made out on oath, to the fatisfadtion

of any magiftrate or juftice, that any one is likely to give

material evidence on behalf of the profecutor or of the

perfon accufed, and will not voluntarily appear to be ex-

amined ; fuch magiftrate or juftice fhall iffue his fummons

to convene fuch witnefs before him, at fuch reafonable

time as in fuch fummons fhall be fixed : And if any perfon

fo fummoned fhall neglect: or refufe to appear, and nojuft

excufe fhall be offered for fuch neglect or refufal, then

(after proof upon oath of fuch fummons) fuch magiftrate

or juftice fhall ifiue his warrant to bring fuch witnefs be-

fore him ; and if on his appearance, or on being brought

before fuch magiftrate or juftice, he fhall refufe to be ex-

amined on oath, without offering any juft excufe for fuch

refufal, fuch magiftrate or juftice may commit him to the

publick prifon of the county, city, or other divifion, in

which the perfon (o refufing to be examined fhall be, there

to remain not exceeding 14 days, not lefs than three, as

fuch magiftrate or juftice {hall direct. ft 35.
36. Ana
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06. And the conviction {hall be in the form or to the Form of th*

rr< cl c 11 ~. conviction.
effect following

:

To wit. J "O E // remembred, that on this

J JD dfcry 0/* in the year of

the reign of A. O. is conviclcd before me one of his

majejifs jujlices of the peacefor thefaid county of for

and I do adjudge him to pay and forfeit for the fame

the fum of-

Given under my hand andfcal the day and year aforefaid.

f. 36.

37. By a general claufe in this fame act, / 34. All pe- Application of

nalties and forfeitures, when recovered, (hall be paid to the
the forlsitu;e3'

informer.

But by the 32 G. 2. c. 18. Such of the penalties by the

^forefaid act, as thereby are not particularly difpofed of,

(hall be one moiety thereof, where any offender (hall be

onvicted by confeffion, or oath of one witnefs, to him
ho fha.ll inform and profecute; and the other moiety

hereof, and alfo all penalties and forfeitures incurred on
he weighing, trying, or feizure of any bread by any ma-

giftrate or juftice, fhall be applied for the better carrying

the fa id act into execution, as fuch magiftrate or juftice

ihall t .ink fit. / 2.

38. No certiorari fhall be granted, to remove any con- Certfoiwfc

miction, or other proceedings had thereupon. 31 G. 2,

c. 29. / 37. .

39. If any perfon convicted fhall think himfelf ag- A peaj #

grieved, he may appeal to the next feflions, and the exe-

cution Ihall in fuch cafe be fufpended ; fuch perfon con-

victed entring into recognizance, at the time of the con-

viction, with two fufficient fureties, in double the fum
which he fhall have been adjudged to forfeit, upon condi-

tion to profecute fuch appeal with effect, and to be forth-

coming to abide the judgment and determination of the ju-

ftices at the faid feflions, who fhall finally determine the

matter of the faid appeal, and award fuch cofts as to them
fhall appear juft and reafonable, to be paid by either party

;

md if the conviction fhall be affirmed, the appellant fhall

immediately pay down the fum adjudged, together with
"uch cofts as the juftices in their faid feflions fhall award ;

ind in defuuit of payment thereof, any two fuch juftices,

jr ar > le magiftrate or juftice having jurisdiction in the

)lac\- i to which fuch appelant fhall efcape or where he
hall refide, fhall commit him to the common gaol of the

:ounty, city, divifion, or place, where he fhall be appre-

Vol. I. P hended,
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Indemnity of

perfons profe-

cuted for any

thing d^ne on
this act.

Limitation of

actions.

bended, until he {hall make payment of fuch penalty and' of

the cofts and charges which (hail be adjudged on the con-

viction, to the informer : But if the appellant fhall be dis-

charged, reafonable cofts fhall be awarded to him agaii

the informer, who would in cafe of fuch convict on hav

been intitled to a (hare of the penalty ; and which cofts

fhall and may be recovered by the appellant againft fuch in-

former, in like manner as cofts given at the feflions are re-

coverable, f. 38.

Provided, that if the conviction fhall be within fix days

before the feflions, the party on entring into fuch recogni-

zance as aforefaid, fhall be at liberty to appeal, eiti er to the

then next, or to the next following feiiions. f. 39.

40. Even; action which (hall be brought againft any

magiftra'e, juftice, or peace officer, for any thing do Alb

under this aft, fhall be commenced within fix months,

and laid in the proper county ; and the act of the 24 G. 2i

c. 44. fhall extend to fuch magiftrate or j ftice acting uw-

der this act. And no action fhall be commenced againft

fuch peace officer, till leVen days after notice in writing

fhall have been given to or left for him at his ufual place oi

abode by the nrofecutor's attorney ; which notice (hall con-

tain the name and place of abode of the perfon intending

to bring fiich action, and alfo of his attorney, and like-

wife the caufe of action : and fuch peace officer may withir

the faid feven days tender fadsfaction ; and if the fame is

-not accepted, the defendant may plead fuch tender in bat

of the action, together with the general ifTue or any othel

plea with leave of the court ; and if the jury fhall find the

amends tendred to have been fiifHcient, or if the plaintifl

fhall be nonfuit, or discontinue, or judgment be given foi

the defendant upon demurrer, or if the action be broughi

•after the time limited, or not within the proper county, the

jury (hall find for the defendant, and he fhall be intitled tt

•his cofts ; hut if the jury (hall find, that no fuch tender wa:

made, or not fufficient, or fnall find againft the defendani

on any plea pleaded, they (hall give a verdict for the plain-

tiff, and fuch damages as they (hall think proper, and trrf

plaintiff* fhall thereupon recover his cofts againft fuch de-

fendant, f. 4.

And perfons fued for any thing done on this act, maj

plead the general ifTue ; and if they recover, fhall have treble

cofts. f. 41.

41. Provided always, that no perfon fhall be convictet

for any of the aforefaid offences, unlefs the profecution b

"•commenced within three days after the oftence committed

42. Pro-
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42, Provided alfo, that nothing herein {hall e::tcnd to Saving of the

lice any right or cuftom of the city of London ; or of r]^Lt Cl

be I >rcl of* any leet; or clerk of the market; or the dean

P WJUhinfter, or high fj 'hninfter or his depu-

f ; or of the s, / 43, 44, 45.

Note, the reafon why the indemnifying ftatute of the,

4 G. 2. r. 44. is here particularly mentioned, feems to

e upon the account of fuch magiitrates or chief officers

yho are impowered to act in fetting the affize, and other-

rife carrying this acl inro execution, who are not juflices

f the peace; as for inftance, the court of mayor and al-

ermen-nn moft or the boroughs and towns corporate, con-

of perfons fome of whom are not juflices ; and in

thers, especially the more ancient, not one of them is a

pftke of the peace, (the corporation having been efhblifhed

efore there was any juflice of the peace in the kingdom:)

lit yet they are enabled to proceed in this, and in many
ther inftances, fpecially, by act of parliament. Which
bfervation is applicable alfo to the power herein given to

em, to iiTue warrants, to examine upon oath, and the

flee
; which power is implied in the general office of a juf-

ice of the peace, but is not applicable to thofe others, witn-

ut fpecial words granting the fame. So alfo it was necef-

iry for the acl to be particular, with regard to the indem-

ihcation of conftables and others acting under fuch war-

ants ; as alfo of the meal weighers, clerks of the market,

md others appointed to make returns of the prices of grain,

pur, and the like, who are not under the general protec-

of the law for their proceedings in thefe matters, and

perefore require an exprefs declaration in the act it felf, of

neir authority and privilege in this refpeel:.

[nformation of an undue mixture ufed in making
of bread.

toiorland, "TJE // remembred, that this day of
— in the year of the r

at in the fetid county, A. I. yeoman, in his

per per/on, exhibiteth to me J. P. efquire, one of hi: i

Ys jufiices of the peace for thefaid county', a complaint and

nd thereby informeth me, that A. Q. late of-

aforefaid, baker, on the day of
ere hecify the time of the offence, that the profecution

to be 'vommenced within three days after the

ifTen^e committed, according to the 42d feetion of the

tute] did put into and ufe, in the making of bread

I,- a preparation or mixture in zvi^ich allum was aii in-

y 2 gradient,
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grcdient, contrary to the form of'the Jlatute in fuch cafe ma
and provided ; whereby the faid A. O. hath forfeited a fu

of money , not exceeding iol. nor lefs than 40 s. and thereup

the faid A. I. prayeth the judgment of me the faid juftice

that behalf and that he the faid A. I. may have one mo'u

of the faid forfeiture, according to the form of the Jlatuie
'

fuch cafe made ; and that the faid A. O. may be fummon
to anfwer the premijfes before me the faid juftice.

Summons thereupon.

Westmorland. ] To the conftable of

WHEREAS a complaint and information hath bi

exhibited before me J. P. efquire, one of his majeji

jujiices of the peace for the faid county, by A. I. yeomany th

A. O. late of' in the county aforefaid, baker, on i

day of in the year of the reign of did}

into and nfc, in the making of bread to be fold, a preparat

or 77iixture in which allum was an ingredient, contrary to \

form of theJlatute in fuch cafe made and provided : Tbefet

therefore to require you forthwith to fummon the faid A. •
i

to appear before me at on the day of -at the h

of in the forenoon of the fame day, then and there to 1

fiver to the faid information : And be you then there, to c,

tify what you Jhall have clone in the premijfes. Herein j
you not. Given under ?ny hand and feal, the day

—«— in the year aforefaid.

If the party (hall not appear on fuch fummons, or of

fome reafonable excufe for his default ; then on oath m*

of the offence by one witnefs, fuch juftice (hall ifTue j

warrant (mutatis mutandis) to apprehend the offender, a

bring him before the faid juftice, to anfwer to the faid inf<

mation.

On the party's appearance ; or if he do not appear, th

on proof of the fummons being given to him or left at!

ufual place of abode; or if he cannot be apprehended

warrant as aforefaid ; the juftice may proceed to hear a

determine the offence.

The form of the conviclion, by the words of t

ilatute, (hall be as follows.

Weftmorland, T) E it remembered, that on this
<

'

to ivit. JD of in the year ofthe re

cf A. O. is conyided before me J. P, cfquire, cm
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is tnajejlys jujlices of the peace for the fa'td county
', for pul-

ing into and ufing in the making of bread to be fold, a pre-

aration or ?nixture in which allum was an ingredient ; And
'

do adjudge him to pay and forfeit for the fame, the fum of

ve pounds. Given under my hand and feal the day and year

forefiaid.

Varrant of diftrefs, on non-payment of the penalty

within 24 hours after the conviction.

Weftmorland. \ To the conftable of \

Orafmuch as A. O. late of in the county aforefiaid,

baker, was on the day of duly convi&ed

fore me J. P. efiquirc, one of his majejij's jujiices of the peace

\r the faid county, by the oath of A. W. a credible witnefs,

f that he the faid A. O. on the day of did

it into and vfie, in the making of bread to be fold, a prepa-

ration or mixture in which allum was an ingredient, againjl

e form of the flatuU in fuch cafe made and provided-, by

\afon whereof, I did adjudge and have adjudged him to pay

&d forfeit for the faid offence the fum of 5 I. to be dijlributecl

; is herein after mentioned : And zvhereas it appears to me,

at the faid fum, or any part therfcf is not yet paid : I da

i
erefiore hereby authorize and require you forthwith to make

ftrefis of the goods and chattels of him the faid A. O. and

f
within the fipace of five days next after fuch dijlrefs by you

:ken, the faid fum of 5 J. Jhall not be paid, that then you

< caufe the faid goods by you fazed to be appraifed and fold -,

\ndring the overplus U him the faid A. O. after deducing

e faid fum of 5 J. and aJfo the ccjls and charges of the pro-

pition fir the faid offence, and of the faid dijlrefs and jale ;

hich cojh and charges I do hereby afcerta'm at thefum of 30 s.

nd out of the faid fum of 5 1. fi forfeited as aforefiaid, you

\'i to pay one moiety to A. I. yeoman, who informed me ofi the

jd offence, and profecuted to co?iviclion him the faid A. O.
fore me for the fame ; and the other moiety you are to apply

/ the better carrying the a£t ofparliament for the due making

i bread and for tlie other purpofis therein mentioned into exe-

rtion, according as IJhall hereafter give you directions. And
< fufficient dijlrefs cannot be had or found whereupon U levy

•e faid Jum ofi 5 I. as aforefiaid, you are hereby required ti

rtij'y the Jame to me together with the return ofi this precept.

(erein fail you not. Given under my hand and jcal, the

—day
ofi in the year of the reign of .

P 3 Retiiiii
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Retun oF the want of diftrefs, indorfed upon the

warrant.

Weftmorland. 1 A. C. conflable
_ of~. in the faid county,

A do hereby certify J. P. efquire, one of his

majeffs jujiices of the peace for the faid county, that by vir-

tue of this warrant, I have made diligent fearchfr the goods

and chattels of the within mentioned A. O. and that I can

find nofufpeient goods and chattels of him the faid A. O. where-

on to levy the within mentioned fum of 5 1. JVitnefs my handj

ffe day of in the year .

I

A. C.

Sworn before me the faid juftice,

the day and year aforefaid :

7-P-

Commitment for want of diflrefs.

f Tot
!.} ty,

t at-

To the conflable of in the faid coufr

Weftmorland. "{ ty, and to the keeper of the common gao

in the faid county.

FOrafmu:h as A. O. late of in the county aforefaid

baker, tvas on the day of duly convicled befof

me J. P. efquire, one of his majefifs juftices of the peace fit.

the faid county, by the oath of A. W. a credible witnefs, fa,

that he the faid A. O. on the day of— did put into am

tfe, in the making of bread to be fold, a preparation or mix

tare in which album was an ingredient, againjl the form oftb

Jlatute in that cafe made and provided ; by reafm whereof

.

did adjudge him to pay and forfeit for the faid offence the fun

of 5 1. And whereas on the day of——in the year afore

fold, I did ijfue my warrant to the conflable of to lev-

the faidfum of 5 1. by diflrefs of the goods and chattels of bin

the faid A. O. And ivhereas it appears to me, as well upo>

the oath of the faid conflable of as otherwife, that h

the faid cwjlalie of hath ufed his bejl endeavours to lev

the faid fum en the goods and chattels of the faid A. O. a

aforefaid, .but that no fujficient diflrefs can be fund 1

to levy the fame: litrefore I do hereby command you the fan

conflable of him the faid A. O. to apprehend and fafe{

convey to the faid common gaol, and him to deliver to th

keeper thereof aforefaid, together with this precept: And I a

hereby command ud keeper ofthe gaol aforefaid, to re

cehe into your cujlody hi the [aid gaol him the faid A. O. an,

to keep for theface of one kalendar monthfron

th



the time of this commitment ; unlefs the faid fum of 5 1. and
alfo the cojh and charges of the profecution which I have afcer-

tained at the fum of fall be fooner paid. Given under
my hand and feal, the—~-day of in the year a]orefaid.

B. The like procefs as above may be for bread de-
ficient in weight: beginning the information,

which is the groundwork of the whole, thus :

THAT A. O. late of >in the coimty afrcfaid, laker,

on the day of- in the year of the reign of
did expofe to fale one haf of houfhold bread importing to

be a tivo-penny loaf, deficient in weight one ounce, according to

the affize then and there fct for the faid bread;

And fo in other like cafes.

Breaking gaol. See Pjlfcjt ^COking*
Breaking open doors. § ,;u

Brewers, See j£tCife*

BRIBERY in a ftricl fenfe is taken for a great mifpri-

fion of one in a judicial place, taking any thing what-
foever, except meat and drink of fmail value, of anv one
v.-.o has to do before him any way, for doing his office,

or by colour of his office, but of the king only ; and is

punifhable at the common law by fine and imprifonment.

I Haw. c. 67.

215

%%&%%%.

NOTE ; This title createth only of county b:

Thofe which are under the cognizance of the fur-

veyor of the highways, as being repaired by the fe

.p2rifiies or diftriete, are treated of under the :

top.

P 4
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Stages*

I. Who fiall repair.

II Power of the leet to inquire thereof.

III Power of the juftices in fefftons.

W. Concerning the 300 foot at the ends of bridges. !

V. Indictment of bridges.

VI. Charges of repairing.

VII. Surveyors of the work.

Vllh Manner of repairing.

IX. Purchafing lands adjoining.

JC. Contrailing for a term of years'*

I. Who Jhall repair.

1. By the great charter, 9 H. 3. c. 15. No town nor

freeman Jhall be diflrained to make bridges nor banks , but fucb

as of old time and of right have been accujlomed.

2. And none can be compelled to make new bridges,

where never any were before, but by ad of parliament.

3 Injl. 701.

3. By the common law, fome perfons (fpiritual or tem-

poral, corporate or not corporate) are bound to repair bridges

by reafon of the tenure of their lands or tenenements \ and

fome by reafon of prefcription only

:

By tenure^ by reafon that they and thofe whofe eftate they

have in the lands or tenements, are bound in refpect thereof

to repair the fame. 2 Injl. 700.
By reafon of prefcription only ; but herein there is a diver-

fity between bodies politick or corporate, fpiritual or tempo-

ral, and natural perfons: for the bodies politick or corpo-

rate, fpiritual or temporal, may be bound by ufage and pre-

fcription only, becaufe they are local, and have a fucceflion

perpetual ; but a natural perfon cannot be bound by act of

his anceftor, without a lien, or binding, and aflets. 2 Injl.

700.
And if a man make a bridge for the common good of all

the fubjecls, he is not bound to repair it ; for no particular

man is bound to reparation of bridges by the common law,

but by tenure or prefcription. 2 Injl. 701.

4. And if none are bounden by tenure or prefcription at

common law, then the whole county or franchife mall re-

pair it. 2 Injl. 701.
Concerning which, it is enacted by the 22 H. 8. c. 5. as

follows ; IVfjersas in many pfoc.es it cannot be known and

proved
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1

7
proved, what hundred, town, parijh, per/on, or body politick

ought to repair bridges broken in the highways ; in every fucb

cafe, the /aid bridges, if they be without a city or town corpo-

rate, Jhall be made by the inhabitants of the county ; if within

a city or toivn corporate, then by the inhabitants offucb city or

town corporate; if part be in one Jhire, city, or town corporate,

and part in another, or part within the limits of a city or town

corporate, and part without, the inhabitants of the Jhire, cities

or towns corporate, Jhall repair Juch part as lies within their

limits. f. 3.

Bridges broken in the highways'] This extendeth only to

common bridges in the king's highways, and not to private

bridges to mills, or the like ; the remedy in which cafe is

not by indictment, but by action . 2 hyl. 701.

TVithin a city or town corporate] It hath been queftioned,

whether a borough which hath no bridge within its own
limits, be not liable to contribute to the repairs of a county

bridge. 1 Haw. 225.

5. A tenant at will of an houfe, which adjoins to a com-
mon bridge, is bound to repair the houfe, fo that the publick

be not prejudiced by the want of repair, although he be not

bound to repair as to his landlord. L. Raym. 856.

6. The freehold of bridges is in him that hath the free-

hold of the foil ; but the free paiTage is for all the king's

liege people. 2 Injl. 705.

77. Power of the leet to inquire thereof.

Decays of bridges are prefentable in the leet, or torn.

2 Inji. 701.

III. Power of the juftices in feffions.

The jiifticcs, or four of them at the leafi (1 QJ Jhall have

power to inquire, hear and determine in the general feffions,

of all manner of annoyances of bridges broken in the highways ,

to the damage of the king's liege people, and to make Juch pro-

cefs and pains upon every prefentment, againjl fucb as ought to

be charged to make or amend them, as the king's bench ujually

doth, or as it foall feem by their dijeret/ons to be neceffary and
convenient, for the fpeedy amendment offucb bridges. 22 H. 8.

5. f- I.

Four of them at the leajl] If the bridge be within a fran-
chife, which hath not four juftices, and a feflions of its

own, the juftices of the county (hall inquire : but if the

franchife be a county of itfdf, and hath not four juftices

3 (l&)
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( l Q)''1 * IS not w *tmn tms ftatute, but is left to the re-

medy which it had at common law. 2 Inft. 702.

And to make procefs] Where the bridge is in one (hire,

and the perfons or lands which ought to be charged are in

another mire; or where the bridge is within a city or town

corporate, and the perfons or lands that ought to be charged

are out of the faid city ; the juilices of fuch (hire, citv, or

town corporate, mall have power to hear and determine fuch

annoyances, being within the limits of their commiffiori:

and if the annoyance be prefented, then to' make proceH

•into every (hire of the realm, againft fuch as ought to repaii

the fame, and to do further in every behalf, as they might

do, if the perfons or lands chargeable were in the fame mire,

city, or town corporate where the annoyance is. 22 H. 8.

<• 5- / 5-

As the king's bench ufually doth'] The prefentment at corn-

mo a law, might be before the king's bench, or at the afi:zcs.

2 Injl. 701.

IV. Concerning the 300 foot ct the ends of bridges.

Such part and portion of the highways, as well within fran

ihife as without, as lie next adjoining to any ends of an

bridges, difiant from any of the faid ends by the fpace of 3CX

foot, Jhall be mode, repaired, and amended as often as met

Jhall require ; and the jufices, or four of them ( 1 QJ Jhat

have power to inqidre, hear and determine, in the general fej-

fions, all manner of annoyances of and in fuch highways,
J\

being and lying next adjoining to any ends of bridges, diftam

from any one of the ends offuch bridges 3C0 foot, and to do b

every thing concerning the making, repairing, and amending Oj

fuch highways, in as ample manner as they may do for tht

making, repairing, and amending of bridges. 22 H. 8. C. 5

£. 9.

V. Indlulment of bridges.

1. No money Jhall be applied to the repair of bridges, imti

prefentment be made by the grand jury at the affixes orfejfions,

of their inefficiency, incenveniency, or want of reparation,

12 G. 2. C. 2Q. f. 13.

2. An indictment for not repairing a bridge, ought tc

fhew what fort of a bridge it is, whether for carts and car-

riages, or for horfes, or for footmen only. L. Raym. n 75'

3. If a man be indicted for that by reafon of the tenure

of certain lands he is bound to repair a bridge, it niuft w

alledged where thofe lands lie. 2 H. H. 18 J.

2 4- An
)
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4. Any particular inhabitant of a county, or tenant of

land charged to the repairs of a bridge, may be made de-

fendant to an indictment for not Repairing it, and be liable

to pay the whole fine alTefll-d by the court, for the default of

repair:, and fhall be put to his remedy at law for a contri-

bution from thofe, who are bound to bear a proportionable

(hare in the charge; for the neceiTity of the cafe requires

the grcateft expedition in cafes of this nature. 1 Haiv. 221.

5. It hath been refolved, that it is not fumcient for the

defendants to an indictment for not repairing a bridge, to

excufe thexnfclves, by mewing either that they are not

bound to repair the whole, or any part of the bridge, with-

out fhewing what other perfon is bound to repair the fame;

and it is faid, that in fuch cafe the whole charge {hall be

laid upon fuch defendants, by reafon of their ill plea. 1

Haiv. 221.

6. It feemeth, that no inhabitant of a county ought to be

a juror, for the trial of an iflue, whether the county be bound

to fuch repairs or not ; and therefore the jury muft come
from forric- adjacent county : but by the ftatute of 1 An.

fl. 1. c. 18. fuch inhabitant may be a good witnefs. 1 Haw..
222.

7. No- fine , iffue, penalty, or forfeiture', upon any prefeni-

nunt or indiclment for not repairing bridges^ or the highways

at the ends of bridges, Jball he returned into the exchequer, but

jhall be paid to the ireafurer, to be applied towards the faid

repairs, and not cthcrivife. I An. ft. 1. c. 18. f. 4.

8. And no prefentment or indiclment for not repairing

bridges, or highways at the ends of bridges, Jhall be removed l\

certiorari out of the county into another court. I An. if. 1.

c. 18. f. 5.

But a certiorari lies to remove an order made by the juf-

tice*, concerning the repair of a bridge, purfuant to a private

act of parliament ; and the juftices ought to return the pri-

vate act upon which their order is founded. Dalt. *

E. 4 G. 2. K. and the inhabitants of Hamworth. .Up
motion to quafli a certiorari to remove an indictment

the defendants at femons, for no?: repairing a bridge ; it \

infifted, that by the I'An. c. 18. the certiorari is taken

away. To which it was anfwered, and refolved bv :

court, that this act extended only to bridges where t!

ty is charged to repair; and that where a private *pc

prim is charged, and the right will come in question, ibe

act of the 5 cir tJF. c. 11. had allowed the granting

fore they refuted to quaih. Sir. •

VI. c-

.
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VI. Charges of repairing.

By the 12 G. 2. r. 29. The charges of repairing and

amending bridges, and highways at the ends of bridges, fhall

be paid out of the general county rate. / U

VII. Surveyors of the work.

The four juftices in feflions as aforefaid may appoint two

furveyors, with faiaries, to fee the bridges amended. 22 i/%

8. c. 5. / 4.

And this bufinefs of furveying the bridges, for the more

convenience, is ufually annexed by the juftices to the office

oi the high conftables ; for which they have by this claufe

power to allow them falaries,

VIII. Manner of repairing.

1. It feemeth to be clear, that thofe who are bound to

repair bridges, mult make them of fuch height and ftrength,

as (hall be anfwerable to the courfe of the water, whether

it continue in the old channel, or make a new one. 1 Haw.

221.

2. And perfons are not trefpaflers, for entring on any

adjoining lands for repairing bridges, or laying thereon the

requifite materials. 1 Haw. 221.

IX. Purcbajing lands adjoining.

The juflices at their fejfions may purchafe any parcel of land,

adjoining or near to any county bridge, for the more commodious

enlarging, or convenient rebuilding the fame, not exceeding one

acre, to be paid for by the treafurer out of the county rates, by

order under the hands and feals of thefaid juftices in theirfaid
fejfions j which lands fo purchafed, fiall be conveyed to fuch

perfon or perfons as the juftices in the faidfejfions fhall appoint,

in trujl, for enlarging or rebuilding the faid bridges. 14-G. 2.

*. 33-

X. Contracting for a term of years.

By the 12 G. 2. c. 29. f. 14. When any publick bridges,

'ramparts, banks, or cops, are to be repaired at the expence of

the county, the juftices at their general or quarterfejfions, after

prefentment made by the grandjury of their want of reparation,

may contract with any perfon for rebuilding) repairing, and

amending
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emending thefame, for any term not exceeding feven years, at

a certain annual fum.

In order to which they Jhall give pullick notice of their in-

tendon of contraclwg with any per/on, for rebuilding, repairing,

and amending the fame.

Andfuch contraels Jhall he made at the mojl reafinable price

which Jhall be propofed by the contractors ; who Jhall give Juf-

ficient fecurity for the due performance thereof to the clerk of

the peace.

And all contracts when agreed to, and all orders relating

thereto, Jhall be entered in a book to be kept by tl>e clerk of the

peace for that purpofe ; who Jhall keep the fame amongft the re-

cords of the county, to be infpecled by any of the jujhees at all

feafonable times, and by any perfon employed by any parijh or

place contributing to the fame, without fee,

Indidtment For a bridge out of repair.

BY the oaths of good and lawful men of the count)

ajorefaid, then and there fworn and charged to inquire

for ourfaid lord the king, and the body of the county aforefaidy
it is prefented, that a certain common bridge, over the river

commonly called bridge, lying and being in the

parijh of in the county aforefaid, in the king's common

highway there, leading from the market town of- to the

market town of 'in thefaid county, altogether and from
the time whereof the memory of man is not to the contrary, being

a common king's highway for all the lieges and fubjecls of our

faid lord the king and of his ancejlors, with their horfes, carts,

and carriages to go, pafs, ride, and travel at their pleafure,

en the day of in the year of the reign

ef was, and yet is in great decay, broken, and ruinous',

jo that the lieges and fubjecls of our faid lord the king, upon

and over the faid bridge with their horfes, carts, and carriages

could not and cannot go, pafs, ride, and travel, without great

danger, to the grievous damage and nufance of all the lieges and
fubjecls of ourfaid lord the king, upon and over the fame bridge

going, paffing, riding, and travelling, and againjl the peace of
our faid lord the king, his crown and dignity.

And that A. O. late of in the faid county, gentle-

man, by reafon of his tenure of certain lands lying in the parif)

tf aforefaid, and elfewhere in the fa'td county, ought to

make, repair, and amend the faid common bridge, as often as
and when it Jhall be necejfary.

[Or, And that the inhabitants of the county aforefaid, the

common b>idgt aforefaid (fo as aforefaid being in decay) ought

to
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to repair and amend, when, and fa often as it faall be ns-

cefary.]

Buggery

Principal and

acceliary.

Wtat it is. i.J">UGGERY (from the Italian lugarone, a buggerer,

J3 this vice being faid to have been brought into Eng-

land out of Italy by the Lombards) is a deteftable and abo-

minable fin, amongft chriftians not to be named, committed

by carnal knowledge, againft the ordinance of. the creator,

and order of nature, by mankind with mankind, or with

brute beaft, or by womankind with brute beaft. 3 Ivjl. 58.

Thepunlfliment. 2. And by the ftatute of 25 H. 8. c. 6. Buggery commit-

ted with mankind or beaft is made felony without benefit

of clergy. And the juftices of the peace may hear and

determine the fame, as in cafes of other felonies.

3. Which faid ftatute making it felony generally, there

may be acceffaries both before and after. But thcfc that

are prefent, aiding and abetting, are all principals. And
altho

7 none of the principals are admitted to their clergy,

yet acceffaries before and after are not excluded from clergy.

1 H. H. 670.

4. If the partv buggered be within the age of difcretion

(which is generally reckoned the age of 14), it is no felony

in him, but in the agent only. But if buggery be com-

mitted upon a man of the age of difcretion, it is felony in

them both. 3 Inft, 59. 1H.H.670.
5. By the articles of the navy (22 G. 2. c, 33J if any

perfon in the fleet fhall commit the unnatural and deteftable

fin of buggery or fodomy, with man or beaft ; he fhall be

punifhed with death by the fentence of a court martial.

6. This crime is excepted out of the a£fc of general par-

don of the 2c G. 2. c. 52.

Bullion. See COUU

Infants.

Navy.

Pardon.

Htglarp.



Offences againft the "houfe of another, which

fall fhort of burglary, belong to title Lai**

Ceilp, under the head JLatCtlip ftOUt tljS

/. What is burglary.

II Reward for convifthig a burglar.

I. What is burglary.

I.HpHE word burghr feemeth to lave been brought Derivation of

JL unto us out of" Germany by the Saxons, and to be burSIai y-

derived of the German burg, a houfe, and larron, a thief,

probably from the Latin latro, latrtmis.

2. Burglary is a felony at common law, in breaking and en- Definition of

tring the manjion houfe of anothery in the nighty ivith intent to
burS lar?»

commit feme felony within J.hefame', ivhether the felonious intent

be executed or not. Hale's PI. 79.—Breaking'] Every entrance into the houfe by a trefpaf-

fer, is not a breaking m this cafe; but there muft be an an-

tual breaking. As if the door of a manfion-houfe ftand open,

and the thief enter, this is no breaking. So it is if the win-
dow of the houfe be open, and a thief with a hook or other

engine dravveth out fome of the goods of the owner, this

is no burglary, becaufe there is no actual breaking of the

houfe. But if the thief breaketh the glafs of the window,
and with a hook or other engine dravveth out fome of the

goods of the owner, this is burglary, for there was an ac-

tual breaking of the houfe. 3 Inft. 64.

And Lord Hale fay.., thefe acts amount to an aclual

breaking ; opening the cafement, or breaking the glafs

window, picking open the lock of a door, or putting back
the lock, or the leaf of a window, or unlatching the door
that is only latched. 1 H. H. 552.
M. 8 G. K. and Gray. One of the fervants in the houfe

opened his lady's chamber door (which was fattened with a
I brafs bolt) with delign to commit a rape ; and it was ruled

I

to be burglary, and the defendant was convicted and trans-

ported. Str. 481.
By the fiatute of the 12 An. c. 7. If any perfon (hall

enter into the manfiori houfe of another, by day or by
' night,
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night, without breaking the fame, with an intent to com-
mit felony, or being in fuch houfe fhall commit any felony,

and lhall in the night time break the faid houfe to get out,

he (hall be guilty of burglary, and oufted of the benefit of

clergy, in the fame manner as if he had broken and entred

the houfe in the night time, with intent to commit fe-

lony.

M. 4 G. 2. Jofoua CormuaFs cafe. He was ind idled with

another perfon for burglary. And upon the evidence it

appeared, that he was a fervant in the houfe, where the

robbery was committed,, and in the night time opened the

ftreet door, and let in the other prifoner, and fhewed him

the fide- board, from whence the other prifoner took the

plate: then the defendant opened the door and let him out;

but the defendant did not go cut with him, but went to

bed. Upon the trial it was doubted, whether this was

burglary in the fervant, he not going out with the other.

But afterwards at a meeting of all the judges at Serjeants-

inn9 they were all of opinion that it was burglary in both,

and not to be diftinguimed from the cafe where one watches

at the ftreet end, whilft another goes in and commits the

burglary, which hath been often ruled to be burglary in

both: and upon report of this opinion the defendant was

executed. Sir. 88 1.

And entring] It is deemed an entry, when the thiel

breaketh the houfe, and his body, or any part thereof, as

his foot, or his arm, is within any part of the houfe ; 0!

when he putteth a gun into a window which he hath bro-

ken, or into a hole of the houfe which he hath made, oi

intent to murder or kill; this is an entry and breaking of

the houfe: but if he doth barely break the houfe, without

any fuch entry at all, this is no burglary. 3 Injl. 64.

If divers come in the night to do a burglary, and one oi

them break and enter, the reft of them {landing to watch,

at a diftance, this is burglary in all. 3 Inff. 64.

The man/ion houje] This includes alfo churches, and the

walls or gates of a walled town. 1 Haw. 103.
•' Mr. Hawkins favs, all out-buildings, as barns, ftables,

dairy houfes, adjoining to a houfe, are looked upon as part

thereof; and confequently burglary may be committed in

them : but if they be removed at any diftance from the

houfe, it feems that it hath not been ufual of late to pro-

ceed againft offences therein as burglaries. I Haw. 104.

And Lord Hale fays more explicitly, the manfion houfe

doth not only include the dwelling houfe, but alfo the out-

home 5
; that are parcel thereof, as barn, flable, cow houfe,

dairy
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dairy houfe,

are not under the fame roof, or join

and fo, he fays, it was agreed by all the judges : L

be no p reel of the mefTuage, as if a man take a Jeafe

dwelling, ho fe from one, and of a barn from another ; or

if it b-z far remote from the dwelling houfe, and not fo near

to it as to be reafonably efteemed parcel thereof, as if it (land

a bow-ih 'fe, and not within or near the

turtiiage oj the chief houfe,, then the breaking of it is not

burglary, for it is not a manfion houfe, nor any part thereof.

i H. H. 55 S, 9-

To bieak and enter a flop, not parcel of the manfion

houfe, in which the fhopkeeper never lodges, but only

wvirks or trades there in the day time, is not burglary, but

only larce: y ; but if he, or his fervant, ufually or often

lodge in the (hop at night, it is then a manfion houfe, in

which a burglary may be committed. 1 H. H. 557, 8.

It is not necefTary, to make it burglary, that any perfon

be actually in the houfe, at the very time of the offence

committed. 1 Haw. 103.

In the night] As long as the day continues, whereby a

man's countenance may be difcerned, it is called day; and
when darknefs comes, and day light is paft, fo as by the light

of day you cannot difcern the countenance of a man, then

it is called night. 3 Injl. 63.

And this doth aggravate the offence ; fince the night is

the time wherein man is at reft, and wherein beafts run
about feeking their prey. Hence in ancient records, the

twylight was fignified, when it was faid, inter canemW lu-

pum (between the dog and the wolf); for when the night

beoins, the dog fleeps, and the wolf feeketh his prey.

3 h?. 63.

With intent to commit felony] There can be no burglary,

but where the indictment both exprefly alledges, and the

verdict alfo finds, an intention to commit fome felony ; for

if it appear, that the offender meant only to commit a tref-

pafs, as to beat the party, or the like, he is not guilty of

burglary. 1 Haw. 105.

However, it feems the much better opinion, that an in-

tention to commit a rape, or other fuch crime, which is

made felony by itatute, and was a trefpafs only at common
law, will make a man guilty of burglary, as much as if

fuch offence were a felony at common law ; becaufe where
ever a llatute makes any offence felony, it incidentally

gives it all the properties of a felony at common law.

I Haw. 105.

Vol. I. O Whether
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Punishment

thereof.

Pard<

^itrgtat^
Whether the felonious intent be executed or not\ Thus they

are burglars, who break any houfe, or church, in the night,

altho' they take nothing away. And herein this offence

differs from robbery, which requires that fomething be ta-

ken, tho' it is not material of what value.

Where a man commits burglary, and at the fame time

fteals goods out of the houfe, it is alfo larceny 5 and if he

be acquitted of the burglary, he may notwithftanding be

indicted of the larceny ; for they are feveral offences, tho'

committed at the fame time. And burglary may be, where

there is no larceny ; and larceny may be, wThere there is

no burglary. 2 H. H. 246.

3. By the 18 EI. c. 7. and 3 W. c. 9. Benefit of clergy

is taken away in cafes of burglary, both from the principal,

and the acceflary before ; but in all cafes of burglary, ac-

ceffaries after muff have their clergy. 2 H. H. 364. I

Haw. 357, 8.

4. All burglaries and robberies of churches are excepted

out of the general pardon, of the 20 G. 2. c. 52.

Indemnity for

killing him.

Charges of con-

vifiing him to

hi rcimburfed.

Bxemption from
panfh offices for

taking and con-

vidting him.

II. Reward for convifling a burglar.

1. It may be obferved, in the firft place, that it Is pro-

vided by the 24//. 8. c. 5. that there fhall be no forfeiture

of lands or goods, for killing any perfon that attempts to-

commit burglary.

But befides this indulgence to a perfon killing fuch 211

offender in defence of his houfe, there are fpecial advantages

and rewards for apprehending and convicting him in due

courfe of law; which are as follows

:

2. By the 25 G. 2. c. 36. The charges of profecuting

and convicting a burglar, (hall be paid by the treafurer of

the county where the burglary was committed, on produ-

cing to him the order of the court for that purpofe, which

the clerk of aflize, or of the peace, (hall make cut, for the

fee of is. f. 11.

And alfo the charges of poor witnefles appearing on their

recognizance, by the 27 G. 2. c. 3. on paying bd. for the

order : except in Middlefex^ where the fame fhal! be paid

by the overfeers of the poor where the perfon was appre-

hended.

3. Every perfon who (hall apprehend any one guilty of

burglary and profecute him to conviction, fhall have a cer-

tificate, without fee, under the hand of the judge, certifying

fuch conviction, and within what parifli or place the bur-

glary was committed, and alfo that fuch burglar was dis-

covered and taken, or difcovered or taken, by the perfon

fo
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to discovering or apprehending; and if any difpute arlfe

between fcveral perfons fo difcovering or apprehending, the

judge (hall appoint the certificate into fo many fhares to be

divided among the perfons concerned, as to him (hall feem

juft and rcafonable

:

And if any perfon (hall happen to be (lain by fuch bur-

glar, in endeavouring to apprehend him, the executors or

adminiftrators of fuch perfon {lain fhall have the like cer-

tificate :

Which certificate (hall be inrolled by the clerk of the

peace of the county in which it fhall be granted j for which

he mall have I s. and no more :

And the faid certificate may be once afligned over ; and

the original proprietor, or the aflignee of the fame, fhall by

virtue thereof be difcharged from all manner of parifh and

ward offices, within the parifh or ward where the felony

was committed. 10 &f 11 IV. c. 23.

4, And moreover, as a further reward, every perfon 4^1. for talcing

who ihall apprehend any perfon guilty of burglary, and pro-
an convK '"*'

fecute him to conviction, fhall have a certificate under the

hand of the judge, without fee, to be made out and deli-

vered before the end of the afTizes, certifying the convic-

tion, and in what parifti the burglary was committed, and
alfo that the burglar was taken by the perfon claiming the

reward ; and if any difpute mail happen to arife between

the perfons claiming, the judge fhall by the faid certificate

appoint the fame to be paid amongft the parties claiming the

fame, in fuch (hare and proportion as to him fhall feem

juft and reafonable

:

And on tender of fuch certificate to the fheriff, and de-

mand made, he fhall pay to the perfon fo intitled, the fum
/. without fee or deduction, within one month after

ender and demand ; on pain of forfeiting double, with

treble coils. 5 An. c. 31. 6 G. c. 23. /. 10.

5. And if any watchman, or any other perfon, be killed, 4° l t0
.

the e?*

in endeavouring to apprehend any fuch burglar, his execu- kjnd,

tors Or adminiftrators fhall have a certificate delivered under

the hand and feal of the judge, or of the two next juftices

of the peace, of fuch perfon being fo killed ; which certifi-

cate they fhall, on fufficient proof before them made, give

without fee : whereupon, fuch executor or adminiftrator

(hall be intitled to receive the like fum of 40 /. in like man-
ner. 5 An. c. 31. f. 2.

6. And moreover, if any perfon, being out of prifon, 40 1. and a par*

(hail commit any burglary, and afterwards difcover two or don
>

for con -

more the like offenders, fo as two or more be convicted ; Joxnohcer.

|?e (hall have the like reward 2nd allowance cf 40 /. and

GtJI alfo
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alfo all other advantages which are given to perfons who (hall

apprehend and convict any the like offenders ; and fhall alfo

have the king's pardon for all burglaries, robberies, and fe-

lonies (except murder and treafon) by him committed be-

fore fuch difcovery made j which pardon (hall be likewife

a good bar to an appeal. 5 An. c. 31. _/! 4.

Sheriff how to 7. And the (he riff, on producing the certificates, and
be repaid. receipts for the faid rewards, may deduct the fame on his

accounts; and if he have not money in his hands, he fhall

be repaid out of the treafury, on certificate from the clerk

of the pipe. 5 An. c. 31. f 3.

Or inftead of charging the fame in his accounts, he may
immediately apply to the commiflioners of the treafury,.

who fhall forthwith repay the fame without fee. 3 G.

c 15- / 4.

Warrant to apprehend a burglar.

Weftmorland. i To the conftable of •

FORASMUCH as A. I. of in the county of

yeoman, hath this day made information and complaint

upon oath, before me J. P. efquire, one of his majejlfs jujrich

§f the peace for the faid county, that yefterday in the night the

dwelling houfe of him the faid A. I. at aforefaid in

the county aforefaid, was felonioufly and hurglarioufy broken

open, and one filver tankard of the value of 5 1. of the goods

and chattels of him the faid A. I. felonioufly and hurglarioufy

Jlolen, taken, and carried away from thence ; and that he hath

juft caufe to fujpecl, and doth fufpecl , that A. O. late of

in the county of labourer, the faid felony and burglary

did co?nmit : Thefe are therefore, in his faid majejlfs name to

command you, that immediately upon fight hereof you do appre-

hend the faid A. O. and bring him before me to anfwer the

premiffes, and to be farther dealt withal according to law.

Herein failyou not. Given under my hand andfeal the- —
day of in the year .

Indi&ment for proper burglary.

Weftmorland. TpH E jurors for our lord the king upon

M. their oath prcfent, That A. O. late of

in the county of labourer, on the—~^ of

in the year of the reign of at the hour

of one in the night of the fame day, with force and arms, at

in the county of the dwelling houfe of A- I. fi-

lonioufy



Burglary 229

hnioujly and lurglarioufly did break and enter', with intent him

the/aid A. I. of his goods in the fame dwelling houfe then be-

ing, felonioujly and burglarioufy to fpoil and rob, and thefame

goods felonioujly and burglarioufly to Jlcal, take, and carry

aivay ; again/I the peace of our fa id lord the king, his crown

and dignity.

Indictment for burglary and larceny.

Weftmorland. T~^ H E jurors for our lord the king upon

JL their oath prefent, That A. O. late of

-in the county of labourer, on the day of

the '-year of the reign of -betwixt

the hours of ten and eleven in the night of the fame day, zvith

force and arms, at in the county of the dzuel-

ling houfe of A. I. felonioufy and burglarioufy did break and

enter, and one fiver tankard of the value of 5 1. of the goods

and chattels of him the /aid A. I. in thefame dwelling houfe

then and there felonioufy and burglarioufly did Jleal, take,

and carry away ; aga'mjl the peace of our faid lord the king,

his crown and dignity.

$tttttto$.

I« "\ f dliciouflv and voluntarily burnin? the houfe of ano- Houfeburning at

f\/l ; 7 • ;

,

1 j • 1• / , 1L *he common law,XVA ther, by night or by day, is felony at the common

law. 1 Haw. 105.

Malicioufly and voluntarily] For if it be done by mif-

chance, or negligence, it is no felony. 3 Inf. 67.

Yet if a man malicioufly intending only to b'irn one

perfon's houfe, happens thereby to burn the houfe of ano-

ther, it is certain that he may be indicted as having mali-

cioufly burned the houfe of that other ; for where a feloni-

ous defign againft one man mitfeth its aim, and takes effect

upon another, it (hall have the like conftrucfjon as if it

had been levelled againft him who fufFcrs by it. 1 Haw.
106.

Burning'] Neither a bare intention to burn a houfe, nor

even an actual attempt to do it by putting fire to a part of

a houfe, will amount to felony, if no part of it be burn-

ed ; but if any part of the houfe be burr.t, the offender is

guilty of felony, notwithstanding the fire afterward, be pit

out, or go out of it felf. 1 Hazv. ic6.

O 7
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"The houfe'] Not only a manfion houfe, and the principal

parts thereof, but aifo any other houfe, and the out- build-

ings, as barns and flables adjoining thereto ; and alfo barns

full of corn, whether they be adjoining to any houfe or

not, are fo far fecured by law, that the malicious burning

of them is felony at common law. I Haiv. 105.

Of another] A perfon feifed in fee, or but poffeffed for

years, of a houfe landing by itfelf at a diftance from all

others, cannot commit felony in burning the fame. Alfo

it feems the much ftronger opinion, that a.man fo feifed

or poffeffed of a houfe in a town, who burns his own with*

an intent to burn his neighbour's, but in the event burns

his own only, is not guilty of felony : but however it is

certainly an offence highly punifhabie, in regard of the ma-
lice thereof, and the great danger to the publick which at-

tends it ; and the offender may be feverely fined, and im-

prifoned during the king's pleafure, and fet on the pillory,

and bound to his good behaviour during life. I Haw. 106.

% ftatute: 2. By the fh-utes of 23 H. 8. c. 1. and 25 H. 8. c. 3.
Burning a dwell- ]sj perfon who fhall be found guilty for wilful burning: of
jng houle or corn j v \ r 1 L • n „ ,

karat any dwelling houle, or barn wherein any corn mail be, nor

perfons abetting, procuring, helping, maintaining, or coun-

selling the fame, fhall be admitted to the benefit of clergy.-

There hath been much learned debate, how far thefe fta-

tutes, which are repealed by 1 Ed. 6. c. 12. are revived by

5^6 Ed. 6. c. iq. But as the fame is enacted in effect by

other fubfequent fratutes, it is now not very material.

By the 4 & 5 P. t? M. c. 4. Every perfon who fhall

malicioufly command, hire, or counfel any perfon, wilfully

to burn any dwelling houfe, or any part thereof, or any

barn then having corn or grain in the fame, fhall not have

the benefit of his clergy.

But accefiaries after fhall have their clergy. 1 H. H. 573.
Burning a barn, 3. Whoever fhall wilfully and of malice burn, or caufe

or ftack of com,
$ De burned, or aid, procure, or confent to the burning

louftUes°

r ern
°f any Darn > cr ftack of corn or grain, within any of the

counties of Cumberland', Northumberland^ Weftmorland, and

Durefene, fhall be guilty of felony without benefit of clergy.

And juftices of the peace in feflions may hear and determine

the fame. 43 El. c. 13.
Burning in the 4, If anv perfon fhall in the night time malicioufly, un-

comorhav° lawfully, and willingly burn, or caufe to be burned or de-

bams, houfes, ilroycd, any ricks or flacks of corn, hay, or grain, barns,
kilns. or ot j]er houfes or buildings, or kilns ; he fhall be guilty of

felony, but without corruption of blood, or difinheritance

of heirs

:

And
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And the judges of aflize, or three juftices of the peace

(1 $>.) may determine the fame, fo that the profecution be

within fix months

:

And the faid juftices, on requeft of the party injured,

ihall ifTue their warrant for apprehending all fuch perfons

as (hall be fufpecled thereof, and take their examination :

And (hall caufe all others who to them mail fcem likely

to make difcovery, to appear before them, and give infor-

mation on oath; yet fo, a r no perfon to be examined

Ihall be preceded ar^ainfi: for ny offence, concerning which

he (lull be examined as a witneft and ftyill upon his exa-

mination make a true difcovcry

:

And if fuch witnefs, being duly fummoned, (hall refufe

to appear, or to be examined, they may commit him to the

common gaol, till he fubmit to be examined upon oath :

And they (hall iflue warrants for fummoning jurors :

And if any perfon, being found guilty (in order to avoid

judgment of death, or execution thereupon) mall make his

election to be tranfported, the court (hall caufe judgment

to be entred that he be tranfported to fome of the planta-

tions (to be mentioned in the judgment) for feven years;

and if he fhall return before the expiration of the term, he

(hall fufFcr death as a felon, and as if no fuch election to

be tranfported had been made by him. 22 C3
5

23 C 2. c. 7.

5. By the 9 G. c. 22. commonly called the Black ac~l, Burning by the

(which is inferted more at length under the title Black acl j)
B *ack

-
aft»

If any perfon fhall fet fire to any houfe, barn, or outhoufe,

or to any hovel, cock, mow, Grftack of corn, ftraw, hay,

or wood ; [And by the 10 G. 2. c. 32. f. 6. If any perfon

(hall wilfullv and malicioufly fet on fire any mine, pit, or

delph of coal or cannel coal ; which offence, by / 4. of

this ac"t, is incorporated with the offences in the Black acl:]

he (hall be guilty of felony without benefit of clergy.

And the hundred (hall be chargeable, as in cafes of rob-

bery, for the damages fuftained (not exceeding 20c/.)

And if anv perfon (hall apprehend, or caufe to be con-

victed, any offender, and (hall be killed, or wounded fo as

to lofe an eye or the ufe of a limb in endeavouring to ap-

prehend him ; on proof thereof made at the fefiions, and on
certificate thereof from thence, he (hail he intitled to the

fum of 50/. to be paid by the (her iff in 30 days, the fame

to be repaid to him out of the treafurv.

And by the 20 G. 2. c. 52. All offences of fetting fire to

any houfe, barn, or outhoufe, or to any hovel, cock, mow,
or (lack of corn, draw, hay, or wood, are excepted out of

the general pardon.

Q.4 «.
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Hou<eburning

not ba.labJe.

fuming a fbip

Burning.

Burning wood
growing.

Burning ling,

gofs, iuize, or

fern.

Burning gofs,

turze, or fern

forefts.

6. Such as be taken for houfeburning felonioufly done, are

not bailable by juftices of the peace. 3 Ed. j. c. 15.

2 Inft. 189.

7. If any fhip officer (hall wilfully burn the fhip to which

he belongeth, or procure the fame to be done, to the pre-

judice of the owner of the (hip or goods, he (hall be guilty

of felony without benefit of clergy. 1 An. ft. 2. c. 9.

And by the articles of the navy, 22 G. 2. c. 33. Every

perfon who fhall unlawfully burn or fet fire to any magazine,

or itore of powder, or fliip, boat, ketch, hoy, or veflel,

or tackle or furniture thereunto belonging, not appertaining

to an enemy or rebel, fhall be punifhed with death, by the

fentence of a court martial. Art. 25.

8. If any perfon (hall, by day or by night, in a riotou?,

open, tumultuous, or in a fecret and clandeftine manner,

forcibly, or wrongfully and malicioufly burn any wood, or

fprings of wood, or coppice wood, he fhall be guilty of fe-

lony. 1 G. ft. 2. c. 48. 6 G. c. 16.

And any two juftices, or the juftices in feilions, may
caufe the offender to be apprehended, and hear, and deter-

mine, and adjudge the offence. 6 G. c. 16.

But if the offender is not known, then the perfon injured

fhall have fatisfaction from the inhabitants of the parifhes,

towns, or places joining thereon, in the fame manner as for

dikes and hedges overthrown in the night, by the ftatute of

13 Ed. 1. c. 46. (which enacts, that if it cannot be known
by the verdict of aflize or jury who did the fact, the towns

near adjoining fhall be diftrained to levy the hedge at their

own coft, and to yield damages 1 unlefs the offender.be by fuch

parifh, town, or place, convicted in fix months. 6 G. c. 16.

9. No perfonfhall on any mountains, hills, heaths, moors,

forefts, chafes, or other waftes, burn between Feb. 2. and

June 24. any grig, ling, heath, furze, gofs, or fern ; on

pain of being committed to the houfe of correction for any

time not exceeding one month, nor lefs than ten days,

there to be whipt, and kept to hard- labour. 4^5^
c. 23. f. 11.

10. If any perfon fhall fet fire to, burn, or deftroy any
n gofs, furze, or fern, in any foreit or chafe without confent

of the owner or perfon chiefly intrufted with the cuftody of

fuch foreft or chafe, or of fome part thereof, or fhall be

aiding therein, and being brought before a ju ft ice, fhall be

thereof convicted by confeflion, or oath of one witnefs, or

on view of the juftice, he fhall forfeit not exceeding 5/. nor

lefs than 405. half to the informer, and half to the poor;

if not forthwith paid, to be levied by diftrefs ; and if no fuf-

ftden; giitrefs can be faun,d, the jultice fhall commit him tq

the
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the common gaol for any time not exceeding three months,

nor lefs than one month. 28 G. 2. c. 19. f. 3.

11. If any perfon mail malicioufly, willingly, and unlaw- Burning a laden

fully, burn or caufe to be burnt, any wain or cart laden
"oo'd#

°rfirc

with coals, or wi:h any goods of merchandizes; or any heap

of wood prepared, cut, or felled for making coals, billets,

or talwood, he (hall forfeit treble damages to the party-

grieved, to be recovered by action of trefpafs ; and alfo 10/.

as a fine to the king. 37 H. 8. c. 6. / 4.

12. If any fervant, thro' negligence or careleiTnefs, fhall Punlfhment of a

fire or caufe to be fired any dwelling houfe, or outhoufe or l™*™ houfcf'
houfes, and be thereof conv idled on the oath of one witnefs

before two juftices, he fhall forfeit 100/. to the churchwar-

dens of the parifh where the fire fhall happen, to be diftri-

buted by them to the fufTerers, in fuch proportions as to

ithem fhall feem juft ; and if he do not pay the fame imme-
diately on demand of the churchwardens, the faid juftices

fhall commit him tofome workhoufe or houfe of correction

for eighteen months, there to be kept to hard labour.

6 An. c. 31.

13. By the commiffion of the peace, ?ny juftice may Threatning t»

caufe to come before him, all thofe who to any of the people burn a houfc-

concerning the firing of their houfes have ufed threats, to

find fufficient fecurity for the peace or their good behaviour

towards the king and his people; and if they fhall refufe to

find fuch fecurity, may caufe them to be fafely kept in the

king's prifons, until they fhall find fuch fecurity.

Burying in woollen. See (HlCOlICtl ££attU--

fafiurc*

N
JButcljers.

O perfon, ufing the trade of a butcher, fhall fell, Not to Tell f«t

offer, or expofe to fale, by himfelf or any other,
cattleallve -

my fat oxen, fleers, runts, kine, heifers, calves, fheep, or

ambs alive; on pain of forfeiting double value, half to the

cing, and half to him that will fue. 15 C. 2. c. 8.

2. If any butchers fhall confpire not to fell their victuals Coufpiring t»

)ut at certain prices ; every fuch perfon fhall. forfeit for the ^^e Prk* ef

irlt offence 10/. to the king, and if not paid in fix days,

ie (hall fufrer twenty days imprifonment, and fhall only have
>'
r-ad and water for his fuftenance ; for the feconu offence

2. I.
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Not to kill in

walled town.

Selling unwhol-
ibme rleih.

Not to kill or

fell on the lord'

day.

Not to wafer

hides.

Selling rotten

hides.

Ixercifing the

trade of a tan-

«er.

20 1, in like manner, or the pillory; and for the third of-

fence 40 /. or pillory, and the lofs of »an ear, and to be

taken as a man infamous, and not to be credited in any

matter of judgment. And the feffions or leet may deter-

mine the fame. 2^3 Ed. 6. c. 15.

3. No butcher fhali flay any beaft within any walled
|

town, except Carli/Ie and Berwick ; on pain of forfeiting for

every ox 12 d. every cow and other beaft 8 d. half to the

king, and half to him that will fue. \H. f].c. 3.

4. A butcher that felleth fwine's Hem meazled, or flefh

dead of the murrain, {hall for the flrft time be grievoufly

amerced, the fecond time fuffer judgment of the pillory, the

third time be imprifoned and make fine, and the fourth time

forfwear the town. Ordinance for bakers. Hawk. Stat,

V. I. p. 181.

5. If any butcher (hall kill or fell any victual on the lord';

' day, he fhall forfeit 6s. 8 d. one third to the informer, anc

two thirds to the poor, en conviction before one juftice, or

his own view, or confefTion, or oath of two witneiles, to be

levied by the cbnftable or churchwarden. 3 C. c. 1.

6. No butcher (hail water any hide, except in June

July, and Augujl\ on pain of 35. 4^. for each offence

1 J. t. 22. y. 2. One third to the king, one third to th

informer, and one third to the town or lord of the liberty

/46.
And the feffions or leet may hear and determine the fame

/ 5 o.

Or, any two juftices, near the place, may (in thre

months after the offence committed) fummon the party ac

cufed, and the witnefTes ; and upon the party's appearance

or contempt in not appearing, on proof of notice given, ma;

examine the witnefTes on oath, and givejudgment, and iflin

warrants under their hands to levy the penalty by diftrefs

and, if not redeemed in fix days, the fame to be fold. The;

may alfo mitigate the penalties, fo as they reduce them no

to fefs than a fourth part, over and above the cofts am

charges. And any perfon aggrieved may appeal to the nex

feffions, who may finally determine the fame ; and, in caf

of conviction, ifTue warrants for levying the penalties

9 An. c. ir. / 36.

7. No butcher (hall put to fale any hide putrified or rot

ten ; on pain of 3 s. 4 d. for each offence, in like manner

I J. c. 22. / 2.

8. No butcher fhall be a tanner or currier ; on pain c

6s. Sd. a day, to be recovered and levied in like mannei

1 J. c. 22. / 2, 25.
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o. If any raw hide fhall wilfully or negligently be gafhed, GafllinS hidcs«

in the flaying thereof; or being gained, be offered to fale by

any butcher or other; the offender fhall forfeit 2 s. 6d. for

fuch hide, and is. for a calf fkin ; half to the poor, and

half to the informer : To be levied by two juftices in like

manner, C) An. c. 11. / u.

Gutter ana Cljcefe.

For licence to be a badger, lader, kidder, car-

rier, buyer, or tranfporter coaftwife, of but-

ter and cheefe. fee the title T15al«n:Ct:0*

/. Concerning the packings weight, and gcodnefs cf

butter.

II. Concerning ingroffing and regrating of butter

and cheefe.

III. Concerning the /hipping cf butter and cheefefor
London.

IV. Exporting of hitter and cheefe.

V. Importing cf hitter and cheefe.

I. Concerning the packing, weight, and goodnefs cf
butter.

I. T^VERY farmer and other perfon packing up butter Weight of the

Hj for fale, fhall fet upon every firkin and cafk, when cafk to be

the fame is fully feafoned in water, a continuing vifible
maiked *

mark of the juft weight of the empty cafk ; on pain of for-

feiting for every offence the fum of ten millings for every

hundred weight of butter otherwife packed, and fo propor-

tionably for a greater or leffer quantity ; half to the church-

wardens and overfeers for the ufe of the poor, and half

with double cofts to him who fhall fue for the fame in (e(-

jfions, by action of debt, indictment, information, or pre-

sentment. 13 & 14 C. 2. c. 26. /. 5, 6.

2. Alfo every potter fhall fet upon every pot which he Weight of a pot

mail fell for packing up butter, the juft weight of the pot tobe marked.

when it is burnt, together with the firft letter of hh chri-

3 ftian
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{lian name, ?^< x his furname at length; on pain of 1 /,

And no perfon mall expofe to Tale any butter packed up in

ai pot not fo marked, on pain of 2;. for every fuch pot.

To be recovered and applied in like manner. 13 rjf 14

C. 2. c. 26. / 6.

Weight and 3. Every kilderkin of butter mall contain 112 pounds,
^ocdcefs. and every firkin 56 pounds neat, or above: every pound

containing 16 ounces, befides the tare of the cafk, of good

and merchantable butter ; and every pot of butter (hall con-

tain 14 pounds neat, or above, befides the weight of the

pot;

And no butter which is old or corrupt mall be mixed or

packed up with any butter which is new and found ;

Nor any whey butter fhallbe packed or mixed with any

butter made of cream ;

And every cafk or pot of butter {hall be of one fort and

goodnefs ;

And no butter (hall befalted with any great fait, but (hall

•be falted and faved with fmall fait ; nor more fait mall be in-

ter mixed with it than (hall be needful for its prefervation :

On pain that every owner, farmer, or packer of but-

ter, not putting up in each kilderkin, firkin, and pot, tc

be fold or expofed to fale, fuch quantities as aforefaid, 01

offending in falfe packing as aforefaid. for every offence

{hall forfeit the value of all the butter fo faife packed ; and

for every offence where any kilderkin, firkin, or pot (hall

be found to contain a leffer quantity of butter than as

above, fix times the value of e^-ery pound of butter that

fhall be wanting in fuch cfk or pot; to be recovered and

applied as aforefaid. 13 & 14 C. 2. c. 26. f 2.

Owner tofethls 4- And when the farmer or other perfon hath filled the

name on the cafk with butter, he fhall, befides the former mark of the

cafk. weight of the cafk, fet alfo on the cafk the firft letter of his

chriftian name, and his furname at length with an iron

brand ; on pain of forfeiting for every offence the fum of

10 s. for every hundred weight of butter otherwife packed,

and for more or lefs proportionably ; to be recovered and

applied in like manner. 13 fcf 14 C. 2. c. 26. f. 5.

Cheefemonger to 5. And every cheefemonger and other who fhall fell any

tif and

dUe

ualit

an
" kilderkin >

nrkin
> Pot> or otner cafk of butter, fhall deliver

qU31y
' therein the full quantity and due quality ; or fhall be liable

to make fatisfaclion, according to the price thereof. 13 &
14 C. 2. c. 26. f. 3.

6. And no cheefemonger or other perfon fhall repack

Cheefemonger
f ^j butter, inTany kilderkin, firkin, or other

lhall not repack _
' J ' . ,. /. , , .

7
, . , c > *h

butter. cafk, or pot, on pain of forfeiting double value thereof ;
to

2 be
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be recovered and applied in like manner. 13 &f 14 C. 2.

c. 26. / 4.

7. The profecution for the offences above, (hall be com- in what time

menced in four months after the fale of the butter. 13 & ^
he

,
profecutioa

/> l r "ld^ be.

14 C. 2. C. 26. /. 7.

8. But provided neverthelefs, that no feller of butter Profecution not

(hall be charged with any of the faid penahie.,, after the t0 be
> if the

buyer hath bought the butter and approved it. ^IV.C], ^
y"

d^
th a?"

9. And for preventing any fraud in the feller, after the Fraud after fal?,

factor or buyer hath bought the butter, the faid factor or
hy lhe leUer*

buyer (hall fet his feal, or mark, or name upon it, or upon

the calk ; and if it (hall be afterwards exchanged or open-

ed, and the cafk changed, or any bad butter mixed or

packed up with good butter, or any other fraud be com-
I mitted by the feller ; and he be convicted thereof, before one

jjuftice, by oath of one witnefs, or confeflion, he mall for-

feit 20 s. for every firkin and offence, to be levied by the

conftable, by diftrefs, and to be diflributed by the juftice,

half to the churchwardens and overfeers for the ufe of the

poor, and half to the informer. 4 IV. c. 7; f. 2.

But any perfon aggrieved may appeal to the fcffions, gi-

ving 20 /. bond to the party, to pay cofts (in a month after)

if he is not relieved on his appeal, id. f. 10.

77. Concerning ingrojfng and regrating of butter and

cheefe.

There is nothing relating to the for-eft^ailing of butter and
(cheefe, different from the foreftalling of other goods ; which
lay be feen under the general title of foreftalling. But as

o ingrofling and regrating the fame, it hath been enacted

s followeth :

1. By the 3 fcf 4 Ed. 6. c. 21. No perfon (hall buy to Not t0 be foId
ell again, any butter or cheefe, unlefs he fell the fame again, but by -

again by retail in open fhcp, fair, or market, (or victuallers retai1,

in their houfes), and not in grofs ; on pain of double value,

balf to the king, and half to him that will fue.

And the word retail fhall be taken only where a weight
Df cheefe (viz. 225 pounds, in fome places 256, in others

336 pounds, Dolt. c. 112.) or a barrel of butter, or lefs

quantity, and not above, (hall be fold at any time to any
pcrfjn or perfons.

2. And by the 5& 6 Ed. 6. c. 14. Whofoever fhall in- Tngroffing.

grofs or get into his hands any butter or cheefe, to fell the

fvne again, mall be deemed an ineroffer. / 3.

3. But
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Rcgrating.

Cheefemongers

ia London.
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3. But the buying and felling again of any butter or

cheefe, by any licenfed badger, lader, kidder, or carrier,

fhall not be deemed regrating. 5^6^. 6. c. 14. / 7.

4. And nothing in thefe two acts fhall extend to cheefe-

mongers and tallowchandlers in London and Weftminfter^ for

What they fhall fell for victualling of fhips, or for what

they fhall fell in their fhops or market, not exceeding

four weights of cheefe, and four barrels of butter. 21 J.
C. 22.

Provided, that if the juftices of the peace in any county,

in their quarter feffions, fhall declare that the faid traders

in butter and cheefe fhall forbear to buy any in fuch county

for any time, and they do buy within that time, and fell

the fame by retail, they fhall not have the benefit of thh

aft. id.

III. Concerning the flipping of butter and cheefe fo\

London.

Kf> undue pre-

ference.

Book of entry.

1. Every wa rehoufekeeper, weigher, fearcher, or fhip

per of butter and cheefe, fhall receive all butter and cheel

that fhall be brought to him, for the London cheefemongen

and fhip the fame without undue preference ; and fhall hav

for his pains is. 6 d. for every load : and if he fhall male

default, he fhall, on conviction before one juftice, on oat

of one witnefs, or confeffion, forfeit for every firkin <

butter i0 5. and for every weigh of cheefe 5 s. half to tr

churchwardens and overfeers for the ufe of the poor, an

half to the informer, to be levied by the conftable by d

ftrefs and fale. 4 W. c. 7. / 4.

2. And he fhall keep a book of entry of receiving an

(hipping the goods; on pain of is. 6 d. for every firkin <

butter, and weigh of cheefe, to be levied and applied in lil

manner ; and for want of diflrefs, to be committed till paii

4 W. c. 7. / 5 .

Mafter of a fhip 3- A mailer of a fhip refufing to take in butter or cheef

rearing t» take before he is full laden (except it be a cheefemonger's ov.

,n *

fhip fent for his own goods), fhall forfeit for every firkin

butter refufed 5;. and for every weigh of cheefe is. 6d.

be levied and applied in like manner. 4 W. c. J. f.
6.

4. Perfon aggrieved by the determination of the juftic

may appeal to the next feflions, giving 20/. bond, wi

one or more furetics, to the party, to pay cofts (within

month after} if he is not relieved on his appeal. \JV. c.

/10.

/.pp?a!.
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5. But this acT: (hall no", extend to any warehoufe in Che- Exception.

/hire or Lancajkire. 4 W. c. 7. f. 9.

7K Exporting of hitter and cheefe.

Butter and cheefe may be exported cuftom free. 3 #C Exportation,

. 8.

V. Importing of butter and cheefe.

No butter or cheefe fhall be imported from Ireland. Importation,

32 C. 2. c. 2.

But by the 1 G. 3. c. 4. butter may be imported from

Ireland, on payment of \d. a hundred weight, until ZW.
24, 1761.

I Note ; There are fpecial directions in the acl of 8 G.

\ 27. concerning the felling of butter in the city of Tori,

ind in the acl of the 17 G. 2. r. 8. concerning the fame

n iSfcw Malton ; which are not general enough to be here

nferted.

NO perfon fhall fell or offer to fale, or import, any Foreign button?,

foreign bone-lace, cut-work, imbroidery, fringe,

and firings, buttons, or needle-work, made of thread and
Ik, or either of them, or any foreign buttons whatfoever ;

I n pain that he who fhall offer them to fale fhall forfeit the

ime and 50/. and the importer fhall forfeit the fame and
00/. half to the king, and half to him that fhall fue. 13
f 14 C. 2. c. 13. / 2. 4 IF. c. 10. f. 2.

And on complaint and information given to a juftice of

4e peace, at times reafonable, he fhall iiTue his warrant to

ie conftable, to enter and fearch for fuch manufactures in

ie fhops being open, or warehoufes, an<l dwelling houfes

f fuch perfons as fhall be fufpe&ed, and to feize the fame.

[
3 & 14 C. 2. c. 13. / 3. 4 IV. c'to. f 2.

And Englijh bone-lace, needlework, point, or cut-work,
lay be exported cuftom free. 1 1 & 12 IV. c. 3. f 15.

' 2. No perfon fhall make, fell, or fct on any buttons made Wood but

: wood only, and turned in imitation of other buttons ; on
- s. a dozen, half to the king, and half to him that

fuc in any court of record. 10 W. c. 2.

Made
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Made of wood only] H. i^W. King ami Roberts. An in-

formation was exhibited againft the defendant, for having

made wooden buttons, contrary to the ftatute. Upon trial,

the jury found a fpecial verdict, that all the button was of

wood, but there was in it a fhank of wire. And after ar-

gument, judgment was given for the king, namely, that'

this was a button of wood, notwithstanding the fhank,

which is no efTential part of buttons j for buttons of filk

and hair have no fhanks. Lord Raym. 712.
Cloth buttons. 3. By the faid act of the 10 W. c. 2. No perfon mail

make, fell, or fet on, any buttons made of cloth, ferge,

drugget, frize, camlet, or other fluffs of which cloaths are

ufually made ; on pain of 40 s. a dozen, half to the king,

and half to him that (hall fue in any court of record.

And by the 8 An. c. 6. No taylor or other perfon fhal

make, fell, fet on, ufe, or bind on any cloaths, any but-

tons or button holes, made of or ufed, or bound with ferge

drugget, frize, camlet, or other fluffs of v/hich cloaths an

ufually made ; on pain of 5 /. a dozen, half to the king

and half to him that {hall fue in any court of record ;

on complaint to two juftices, they may fummon witnefles

and levy the penalty, and return the overplus if any be

and if any perfon is aggrieved, he may appeal to the nex

feffions.

But by this aft no power is given to make diflrefs. Th
next that occurs, is the ftatute of 4 (?. c. 7. which in th

ftatutes at large is a loofe, injudicious, and ungrammatic;

act, and by its garb may well enough feem to have bee

drawn up by the taylors or button makers j whereby it i

enacted as follows

:

No taylor or other perfon (hall make, fell, fet on,

bind on any cloaths, any buttons, or button holes madeo;

or ufed, or bound with cloth, ferge, drugget, frize, cam

let, or any fluffs that cloaths are ufually made of (velvt

excepted) ; on pain of 40 s. a dozen: To be determined

b

one juftice where the offence fhall be difcovered, or th

offender fhall inhabit, on oath of one witnefs, in thre

months after the offence committed ; and to be diflribute

(charges of conviction firft deducted) half to the informei

and half to the poor of the parifh or place where the oi

fence fhall be difcovered : if not paid (being lawfully dc

manded) in 14 days after conviction, the jullice fhall iff-

his warrant to the conftable where the offender dwells,. (

can be found, to levy it by diflrefs and fale ; and where r

fufficient diflrefs can be found, he fhall be committed 1

the common gaol of the county or place where he (hall 1

found, to be kept to hard labour for three calendar month
?

Peifo:.
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Pcrfons aggrieved may appeal to the fefEons, giving fuffi-

cient notices and the feffions may allow coffs to the party

aggrieved.

And taylors caufing their apprentices or fervants to

make fuch cloaths, fhall themfelves be fubject to the pe-

nalties.

And all fuch cloaths, made with fuch buttons and button

holes, expofed to fale, (hall be forfeited and feized, and re-

covered and difpofed of as the other penalties.

And by the ftatute of the 7 G. ft. 1. c. 12. No perfon

fhall nfe or wear on any cloaths (velvet excepted) any fuch

buttons or button holes j on pain of 40 s. a dozen, on con-
viction by confeffion, or oath of one witnefs ; and any ju-

ftice of the peace, where the offence fhall be committed^

or the offender fnall inhabit, fhall on complaint or infor-

mation on oath, of any credible perfon, in one month af-

ter the offence, fummon the party, and on his appearance

or contemptj examine the matter, and on due proof by
confeflion, or oath of one witnefs, convict the offender, and
caufe the forfeiture by his warrant to be levied by diftrefs

and fale : the faid penalties to be half to him on whofe oath

the party fhall be convicted, and half to the poor of the

parifh where the offence fhall be committed. And perfons

aggrieved may appeal to the next quarter feflions, giving

8 days notice.

To him on whofe oath the party /hall be convifted] This is

almolr. the only inftance where a fhare of the penalty is

given irt ex^rels words, in a popular action, to the party

€n whofe oith any perfon is convicted ; and the contrary

doct.ine feems generally to prevail in moil cafes, that the de-

fendant fhall not be con lemned upon the fole teltimony of

tht plaintiff fw^aring for his own intereit : And it is cer-

tainly agaiiift the common law, that fuch a perfon mould
be a witnefs at all ; and therefore his right to give evidence

in his own caufe, and tie power to cdnvict the defendant

upon that foie evidence, muft depend on the exprefs words

of fome ftatute.

Vol. t R ffiuvtng
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25ttptng of tt'tles-

I. By the common law,

II, By ftatnte,

I, By the common law.

IT feemeth to be an high offence at common law, to buy

or fell any doubtful title to lands known to bedifputed,

to the intent that the buyer may carry on the fuit, which

the feller doth not think it worth his while to do, and on

that conlideration fells his pretenfions at an under rate

;

and it feemeth not to be material, whether the title fo fold

be a good or had one, or whether the feller were in pof-

feftion or not, unlefs his pofleflion were lawful and uncon-

tested ; for all practices of this kind are by all means to be

difcountenanced, as manifestly tending to oppreffion, by

giving opportunities to great men to purchafe the difputed

titles of others, to the great grievance of the adverfe par-

ties, who may often be unable or difcouraged to defend

their titles againft fuch powerful perfons, which perhaps

they might fafely enough maintain againft their proper ad-

verfary. I Haw, 261.

II, .By ftatute.

I. By the ftatute of 13 Ed. 1. c. 49. No perfon of the

king's houfe Jhall buy any title whiljl the thing is in difpute ; en

pain cf both the buyer and feller being punijhed at the king's

pleafure,

1. And by 32 H. 8. c. 9. None Jhall buy any prctcnced

right in any land, unlefs the feller hath taken the profit thereof

one year before \ on pain that the feller Jhall forfeit the land,

and the buyer the value, half to the king, and half to him

that Jhall Jue within one year, f, 2, 6.

Pretcnced title'] But he who is in lawful pofTeflion may
purchafe the pretended title of any others. 32 H. 8. c. 9.

/4-
One year before] But no conveyance made by one who

hath the uncontested pofTeiiion, and undifputed abfolute pro-

priety of lands, is any way within the meaning of this fta-

tute. 1 Haw. 265.

3. And the ojfzncc of busing of titles may be laid in any coun-

ty, at the pleafure of the informer, 31 El. c. 5. f. 4-

Callico.
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Callico. See €%tilt*

Camtyfcit*

I. T3 Y the 1 8 G. 2. c. 36. Cambricks (Co called from importation;

JD being made at Cambray in Flanders) and French lawns

may be imported, on the importer's making oath, that they

are for exportation only, and that they are really the pro-

perty of the importer or fome other fubjec~t, and that no

foreigner hath any infereft. therein, and alfo giving bond

for payment of 5 /. for each piece which (hall not be ex-

ported within three years after entry, f. 6.

And by the 32 G. 2. c. 32. Cambricks and French lawns

{hall be imported for exportation only ; and (hall be lodged

in fuch of the king's warehoufes, as the commiffioners of

the cuftoms (hall appoint, f. 3.

2. But no perfon (hall wear any cambrick or French Wearing it,

lawn ; on pain of 5 /. to the informer, on conviclion by

oath of one witnefs before onejuftice, who (hall on infor-

mation on oath in fix days after the offence committed, fum-

mon the party, and on his appearance or contempt proceed

to examine the matter, and on due proof thereof made,

either by confeflion, or oath of one witnefs, hear and deter-

mine the fame, and caufe the penalty to be levied by diftrefs.

The party aggrieved may appeal to the next feflions, giving

fix days notice. 18 G. 2. c. 36. f. 1.

3. And if any perfon (hall fell or expofe to fale any cam- Selling it.

brick or French lawns, made or not made up (except for

exportation), he (hall forfeit 5/. in like manner. 18 G. 2.

c. 36. / 2.

4. But if the wearer (hall, on oath before a juftice, dif- W«u*Hifco«er-.

cover the feller (if fuch fale was after Jun. 24. 1748.) he
mg tke khcr%

fhall be difcharged, and the feller only (hall be liable. 18

G. 2. c. 36. / 3. 21 G. 2. c. 26. / 2.

And where fuch wearer (hall be excufed by difcovering

the vender, the penalty on the vender (hall go to the perfon

who informed againft the wearer. 21 G. 2. c. 26. f. 3.

5. And any milliner or other perfon who (hall for hire Milliner aak*g
make up any cambrick or French lawn, for any wearing ap- U P«

parel, (hall be liable to the penalties inflicted on the vender.

21 G. 2. c. 26.
f. 5.

6. And where an offender is a feme covert, living with Huftand liable-

her hu(band, the penalty (hall be levied on ihe g^-ods of the

hufbaiid. 21 G. 2. c. 26. / 4.

R 2 7. As
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Purther penalties 7. As a further difcouragement to the wearing of thefc

in t
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he
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e

at
foreiSn Hianufaftures, it is enaded by the 32 G. 2. c. 32.

Weftminfler. as followeth :

If any perfon fhall fell or expofe to fale, or have in hb

cuftody or pofTeffion for that purpofe any cambricks or

French lawns (other than in fuch warehoufe where they (hall

be lodged on importation) the fame (hall be forfeited, and

{hall be liable to be fearched for and feized as other uncuf-

tomed goods ; and fuch perfon (hall alfo forfeit 200/. over

and above all other penalties and forfeitures by any former

aa. / 5.

And if any queftion (hall arife with refpecl: to the fpecies

or quality of the faid goods feized by virtue of this act, or

where the fame were manufactured ; the proof fhall lie on

the owner, and not on the profecutor.
J~.

6.

And all the goods feized by virtue of this a&, or any

other caufe of forfeiture, (hall upon feizure thereof be car-

ried to the next cuftom houfe, and after condemnation fhall

not be ufed in this kingdom, but fhall be exported, f. 7.

And all penalties and forfeitures by this acl: fhall be fued

for in the courts at Weftminfler, in the name of the attorney

general, or of fome officer of the cuftoms ; and fhall he

half to the king, and half to fuch officer of the cuftoms,

who fhall feize/ inform, or profecute for the fame. / 8,

Candles. See CrClfC*

Capias. See P^DCCfS*

Cards. See ©tautpgu

Carriers.

Carrier, who. I, A LL perfons carrying goods for hire, as matters and

jTjl owners of fhips, lightermen, ftage coachmen, and

the like, come under the denomination of common car-

riers ; and are chargeable on the general cuftom of the realm,

for their faults or mifcarriages, 1 Bac. Abr. 343.
Rates for car- 2. By the 3 W. c. 12. The juftices in Eafter feffions

ywge.
yearly, fhall rate the prices of all land carriage of goods to

be brought into any place within their jurifdi&ion, by any

common waggoner or carrier ; and fhall certify the ratee

fo made to the mayors and other chief officers of the feveral

market towns within their jurifdic~rion, to be hung up in

fome publick place to which all perfons may refort : And
m

i I
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no fuch common waggoner or carrier mall take for carriage

above the rates fo fet, on pain of 5 /. by diftrefs, by warrant

of two juftices where fuch waggoner or carrier (hall refide,

to the ufe of the party grieved, f. 24.

And by 21 G. 2. c. 18. If any common waggoner or

carrier (hail demand and take any greater price for bringing

goods to London, or to any place within the bills of mor-

tality, ihan is allowed and fettled by thejuftices for the place

from whence the fame are brought for the carrying of

goods from London to the faid place 3 hefhall forfeit 5/. to

the party grieved, to be recovered as by the faid ad of the

3 W. or by diftrefs and fale of his goods, by warrant from

two juftices of Middlefex, Surrey, London, or Weftminfter.

/ 3-

And the clerk of the peace in the country (hall, imme-

diately after Enfter feffions yearly, certify to the lord mayor,

of London, and to the refpcclive clerks of the peace for Mid-
dlefex, Surrey, and Weftminfter, the rates made for the car-

riage of goods in their refpe&ive counties and places; which

certificate, or an attefted copy thereof, figned by the officer

to whom the fame (hall be tranfmitted, fhall be fufficient

evidence of the prices fo fet.
f. 3.

And every common waggoner or carrier mall have his

chriftian and furname and place of abode, in large or capital

letters, placed upon fome confpicuous part of his carriage,

before he (hall drive the fame ; on pain of 20/. to be levied

and recovered as aforefaid. f. 4.

And hefhall not evade the law, by refufing to carry goods

at the prices limited. For if a common carrier, who is of-

fered his hire, and who hath convenience, refufes to carry

goods, he is liable to an action in the fame manner as an

innkeeper who refufes to entertain a gueft, or a fmith who
refufes to fhoe a horfe. 1 Bac. Abr. 344.

So an a&ion will lie againft a common ferryman, who
refufeth to carry pafTengers. id.

But if the porter puts up the box of a pafTenger behind a

ftage coach, and the mafter as foon as he knows of it fays,

that he is already full, and refufes to take the charge of it,

the mafter fhall not be liable. For this is the fame with an

hoft who refufeth his gueft, his houfe being full, and yet

the party fays he will fhtft, or the like, if he be robbed, the

hoft is difcharged. id.

So a carrier may refufe to admit goods into his warehou e

at an unfeafonablc time, or before he is ready to take his

journey; but he cannot refufe to do the duty incumbent
upon him by virtue of his publick employment. L,
Raym. 652.

R 2 No
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3. No carrier with any horfe or horfes, nor waggon-

rnan, carman, or wain-man, with their refpective carriages,

fhall by themfelves, or any other, travel on the lord's day;

on pain of 20 s. on conviction in fix months, before one

juftice (or mayor), on view, or confeflion, or oath of two
witnefTes, to be levied by the conftabie or churchwardens

by diflrefs; to the ufe of the poor, except that the juftice

may reward the informer with any fum not exceeding a

third part. 3 C. c. 1.

Carrier imbezil- 4. It hath been holden, that a carrier imbezilling goods
ling goods. which he has received to carry to a certain place, is not

guilty of felony, becaufe there was not a felonious taking ;

but is liable only to a civil action. 1 Haw. 89, 90.

Carrier opening 5. But it hath been refolved, that if a carrier open a pack,

a pack. ancJ take ou t part of the goods, with intent to ileal it, he

may be guilty of felony ; in which cafe it may be faid, not

only that fuch pofkflion of a part diftincl: from the whole,
v

was gained by wrong, and not delivered by the owner ; but

alfo that it was obtained bafely, fraudulently, and clandef-

tinely, in hopes to prevent its being difcovered at all, or

fixed upon any one when difcovered. 1 Haw. 00.

6. Alfo it feems clear, that if a carrier, after he has.

brought the goods to the place appointed, take them away
again fecretly, with intent to fteal them, he is guilty of fej

lony ; becaufe the pofTefHon, which he received from the

owner, being determined, his fecond taking is in all refpecls

the fame, as if he were a mere flranger. 1 Haw. 90.

7. Alfo it hath been refolved, that if goods be delivered

to a carrier, to be carried to a certain place, and he carries

them to another place, and difpofeth of them to his own
ufe, that this is felony ; becaufe this deciareth that his in-

tention originally was not to take the goods, upon the agree-

ment and contract, of the party, but only with a defign of

ftealing them. Kelynge 82.

Carrier robbed. 8. Where goods are delivered to a carrier, and he is rob-

bed of them, he mall be charged, and anfwer for them, by

rcafon of the hire : And this was at the common law, be-

fore the hundred was anfwerable over to him ; becaufe fuch

robbery might be, by confent and combination, carried on

in fuch a manner, that no proof could be had of it. 1 Salk.

143.
And altho' it may be thought a hard cafe, that a poor

carrier who is robbed on the road, without any manner of

default in him, mould be anfwerable for all the goods he

takes; yet the inconveniency would be far more intoler-

able, if he were not fo : for it would be in his power to

combine wuh rebbers., cr to pretend a robbery, or fome

other

Carrier Mealing

goods after

brought to the

place.

Canying to an-

other piace.
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other accident, without a pofiibility cf remedy (o the party;

and the law will not expofe him to (o great a temptation,

but he muft be honeft at his peril. 12 Mod. 482.

9. And generally, if a man delivers goods to a common Otherwise lofing

carrier, to carry to a certain place ; if he lofes or damages or d
4

ama B'ns

them, an action upon the cafe lies againft him : for by the
h°°~

cuftom of the realm, he ought to carry them fafely. 1

Bac. Abr. 343.
And if he be a common carrier, tho' there be no agree-

ment, or rate fettled, or promife of payment ; yet he (hall

recover his hire on a quantum meruit^ and therefore fhall be

liable for lofs and damages, id.

Alfo if a perfon, who is no common carrier, takes upon

himfelf to carry my goods, tho' I promife him no reward,

yet if my goods are loft or damaged by his default, I (hall

have an action againfl him. id.

For the very taking of the goods is a general confidera-

tion, tho* he be not a common carrier : and the acceptance

of the goods makes him liable. Show. 104.

10. A delivery to the carrier's fervant, is a delivery to Goods aejjvereij

the carrier; and if goods are delivered to a carriers porter, to the carriers

and loft, an action will lie againft the carrier. Read. Car. krvant -

11. If a box is delivered generally to a carrier, and he How far it is ne-

accepts it ; he is anfwerable, though the party did not tell ceffary that the

him there is money in it. But if the carrier afks, and the
,

carner ^ou]d
,

. t
y., . • ,. . ,. ' .

know what tho
other lays no, or if he accepts it conditionally, provided goods are.

there is no money in it, in either cf thefe cafes the carrier

is not liable. Sir. 145.

If a man delivers a box to a carrier to carry, and he afks

what is in it, and the man tells him, a book and tobacco

(as the cafe was) and in truth there is 100/. befides ; yet if

the carrier is robbed, he (hall anfwer for the money : for

the o-her was not bound to tell him all the particulars in the

box, and it was the bufmefs of the carrier to have made a

fpecial acceptance. 1 Bac. Abr. 345.
But if a perfon, being a common carrier, receives by his

book-keeper from another man's fervant, two bags of money
fealed up, containing as was told him 200/. and the book-
keeper gives a receipt for his mafter to this effect:. Received
of fuch a one two bags of money fealed up, faid to contain

200/. which I promife to deliver on fuch a day at fuch a
place unto fuch a perfon, he to pay 105. per cent, for car-

riage and rifque ; tho' the bags contain 400 /. and the car-

rier is robbed, he fhall be anfwerable only for 200 /. for this

i. a particular undertaking; and as it is by reafon of the re-

ward that the carrier is liable, when the plaintiff endea-

vours to defraud him of it, it is but reafonable he ihould be

R 4 barnd
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barred of the remedy, which is only founded on the reward*

I Bac. Abr. 346.
A man took a place in a ftage coach, and in the journey

the defendant by negligence loft tie plaintiff's trunk. : upon

not guilty pleaded, the evidence was, that the plaintiff gave

the trunk to the man that drove the coach, who promifed

to take care of it, but loft it : Holt chief juftice held, that

the mafter was not chargeable, and that a ftage coachman is

not within the cuftom as a carrier is, unlefs the mafter takes

a diftincl: price for the carnage of the goods as well as of

the perfons. 1 Salk. 282.

But by the cuftom and ufage of ftage coaches, every

paflenger ufes to pay for the carriage of goods above fuch a

weight ; and in fuch cafe the coachman fhall be charged

for the lofs of goods beyond fuch we'ght. Comyn 25.

12. Where goods are ftolen from a carrier, he may pre-

fer an indictment againft the felon, as for his own goods;

for tho' he has not the abfolute property, yet he has fuch a

pofleftbry property, that he may maintain an action of tref-

pafs againft any one who takes them from him, and fo may
indict a thief for taking them : and the indictment were

good alfo, if it had been brought by the real owner. JCc.

lynge 39.
P.erfon fteaIi"S 12. And there is a fpecial cafe, wherein it is faid, that 3
bis own goods •->

.
r '

1 1 i-

from the carrier, rnan may commit larceny by itealing nis own goods deli-

vered to the carrier, with intent to make him anfwer for

them; for the carrier had a fpecial kind of property in the

goods, in refpecl whereof, if a ftranger had ftolen them, he

might have been indicted generally as having ftolen the faid

carrier's goods, and the injury is altogether as great, and the

fraud as bafe, where they are taken away by the very owner.

? Haw. 94.

Cafual death. See SDeotJiUltU

farrier may in

di£l for goods

flolen, as his

own property.
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Cattle*

So much of this tirle as conce/ns butchers in particular,

may be feci) under ride 13UtCl)Ct0» The form

and manner of licenfing Drovers of cattle is inferred

under the title TBaOgEtg, as being connected

with the licenfing of badgers, laders, kidders, car-

riers, buyers, and tranfporters coallwife, of corn

or grain, butter and cheefe.

/. Whctt number of cattle a man jhall keep.

II. Concerning the bringing of cattle into England.

III. Buying and felling of cattle.

IV. Stealings killings or maiming of cattle.

I. What number of cattle a man (hall keep.

i.T7 OR the encouragement of the breeding of cattle, ws*t proportion

J7 every pcrfon .who fhall keep above fixfeore fheep, Aal1 be obferved.

above what is for his houfhold, fhall for every threefcore

[heep keep one milch cow, and bring up yearly for every

fixfeore (heep one calf; on pain of forfeiting 2C s. a month.

And every perfon who fhall keep above 20 oxen, runts,

Ihrubs, fleers, heifers, or kine, fhall for every ten of them
keep one milch cow yearly, and rear one calf for the fpace

Df one year, (unlefs it die in the mean time), for every fuch

Lwo milch cows; on pain of forfeiting 20 s. a month :

Thefe penalties to go, half to the king, and half to him
who fhall fue in the felons or other court of record. 2 cif

3 P. cif M. c. 3. 7 J. c. 8.

2. And for the encouragement of tillage, and to prevent None to hav-

the ingroiling of farms into a few hands, no man fhall keep above 2C°3

above 2000 fheep, at fixfeore to the hundred, over and
necp '

above what is neceiTary for his houfhold ; except it be upon
his own proper eflate ; on pain of 3 s. ^d. for every fheep

above that number, half to the king, and half to him that

[hall fue for the fame in feffions :——lambs not to be ac-

counted fheep, till the fecond midfummer after they are

lambed. 25 H. 8. c. 13.

II. Concerning the bringing of cattle into England.

I. Not above 6co cattle fhall be imported from the ifle °fc
f

at
!l
e of tbeifle

Man yearly ; and to be landed at ChcjUr and the members
thereof only. 18 C. 2. c. 2.

2. By
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Scotch cattle 2. By the fixth article of the union, no Scotch cattle,

carried in England, (hall be liable to any other duties, than

thofe to which the cattle of England are liable. 5 An, c. 8.

Irifh cattle.
g # The importation of cattle from Ireland, and othei

places beyond fea, (hall be a common nufance. 18 C. 2. c. 2,

And if any fhall be imported, any perfon may feize them,

and keep them 48 hours; and if in that time, it be made

appear to a juftice, on the oath of two witnefTes, that the)

were not imported from Ireland, nor from any other plaa

beyond fea, then they fhall be delivered on warrant of fucr

juftice ; but in default of fuch proof and warrant, then tc

be forfeited. 18 C. 2. c. 2. 32 C. 2. c. 2.

And the feizor, within fix days after the conviction anc

forfeiture, (hall caufe them to be killed ; the hides and tal-

low he fhall have himfelf, the reft fhall go to the poor, tc

be difrributed by the churchwardens and overfeers. 32 C
2. C. 2.

And the feizors, churchwardens, or overfeers neglecting

their duty herein, fhall forfeit 40 s. for every one of tto

great cattle, and 10 s. for fheep and fwine ; half to the poor

and half to the informer, by warrant of one juftice, by dif

trefs ; for want of diftrefs, commitment for three months

32 C. 2. c. 2. / 6.

And the fhips bringing the fame fhall be forfeited, am

any perfon may feize and fell them, half to the poor, an<

half for himfelf. 20 C. 2. c. 7.

And a juftice of the peace may by warrant apprehend thi

feamen, and all others concerned, and commit them to gao

for three months. 20 C. 2. c. 7.

And if no feizure is made in the diftricl: where they an

firft imported, fuch place fhall forfeit 100/. to the ufe of tin

houfe of correction. 20 C. 2. c. 7.

And if the cattle come by collufion of officers, or other-

wife, into any other than the firft diftricl:, they may b<

feized there in like manner. 20 C. 2. c. 7.

And perfons confederating to elude this acl, fhall incur <

praemunire. 20 C. 2. c. j.

And alfo, cattle once feized, and afterwards found ir

another diftri<St, may be refeized there. 32 C. 2. c. 2,

And Englip) cattle intermixed in a drove with Irijh cattle,

may be feized as Irijh cattle. 32 C. 2. c. 2. f. 1 i.

But, finally, by the 32 G. 2. c. 11. thefe reftriclion!

are taken off for a time; and thereby it is enacted, that al.

forts of cattle may be imported from Ireland, duty free
:

for five years.

///. Bupm
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III. Buying and felling of cattle.

1. No perfon (hall buy any ox, fleer, ront, cow, heifer, None flial! buy

calf, and fell the fame again alive, in the fame market or %£J
M m

.

tb*

air ; on pain of forfeiting double value, half to the king,

nd half to him who {hall fue. 3 £ff 4 .&/. 6. c. 19. 3 C.

4- / 7> *•

2. And if any perfon (except drovers licenfed) (hall buy Not to fell again

ny ox, ront, freer, cow, heifer, calf, fheep, lamb, goat, or £c^than byc

id living, and fell the fame again alive, unlefs he keep

nd feed the fame for five weeks ; he (hall forfeit double

alue, half to the king, and half to him that mall fue in

ny court of record : And alfo the juftices in feffions may
etermine the fame, by inquifition, prefentment, bill, or

iformation, and by examination of two witneiles, and

[lake procefs thereupon as upon indictment; and make
(treats for the king's moiety, and award execution of the

ther moiety for the complainant, by fieri facias^ or ca-

as, as the courts at Wejiminftcr may do. 5^6 Ed, 6.

14. / 9, 10.

Note, in the flatute of 31 G. 2. c. 40. there are regu-

itions concerning the buying and felling of cattle within

le bills of mortality : and the offences concerning the fame

re to be heard and determined, and the penalties levied,

y the iuitices. Which regulations, not being general, are

ot here inferted.

3. By the 3 C. c. 1. No drover, with any cattle, mail Driving oafua-

avel on the lord's day; on pain of 20 s. which may be
da^s *

;vied by the conflable or churchwarden, by warrant of one

iftice, on conviction on his view, or by confeffion, or the

ath of two witnefTes ; one third to the informer, and two
lirds to the poor.

IV. Stealings "killings or maiming of cattle.

I. By the 22 13 23 C. 2. c. 7. If any perfon {hall in the Killing or

ight time malicioufly, unlawfully, and willingly kill or wounding in

efl.roy any horfes, fheep, or other cattle, he fhall be guilty
the ni£ht>

f felony ; but without corruption of blood, or lofs of
ower : But to avoid judgment of death, or execution there-

pon, he may chufe to be tranfported to fome of the plan-

itions, to be mentioned in the judgment, for 7 years.

And if any perfon fhall in the night time malicioufly, im-
iwfully, and willingly maim, wound, or oihervjife hurt any
oi fes, fheep, or other cattle, whereby the fame mall not be

killed
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killed or utterly deftroyed ; he (hall forfeit treble damages,

by action of trefpafs, or upon the cafe

:

And three juftices (i gK) may inquire by a jury and wit-

neffes ; and may iffue warrants for fummonmg jurors, and

for apprehending perfons fufpected, and take their examina-

tions ; and caufe witnefTes to come before them to give in-

formation on oath, fo as no perfon to be examined fhall be

proceeded againft, for any offence concerning which he is

examined as a witnefs, and fhall make a true difcovery

:

and if fuch witnefs, being fummoned, refufe to appear,

they may commit him, till he fubmit to be examined on

oath.

Stealing, or kU- 2. And by the 14 G. 2. c.6. and 15 G. 2. c. 34. If any
ling with intent

per fon fhall felonioufly drive away, or in any other mannei

seward/ felonioufly fteal any ox, bull, cow, calf, fteer, bullock, hei-

fer, fheep, or lamb ; or fhall wilfully kill any ox, bull, cow,

calf, fteer, bullock, heifer, fheep, or lamb, with a felo-

nious intent to fteal the whole carcafs, or any part thereof

or fhall affift or aid in committing any fuch offence, he fhal

be guilty of felony without benefit of clergy.

And every perfon, who fhall apprehend and profecute t<

conviction any offender, fhall have 10/. reward. In orde

to which, he fhall have a certificate figned by the judge, be

fore the end of the aflizes, certifying the convidion, an

where the offence was committed, and that fuch offende

was apprehended and profecuted by the perfon claiming tb

reward ; and if there are feveral claimants, the judge fha

in the faid certificate direct: what fhare fhall be paid toeac

claimant. Which certificate being tendred to the fheriff, h

fhall within a month pay the fame without deduction ; oi

pain of forfeiting double, with treble cofls. The fame to b

allowed in his accounts, or to be repaid to him out of th<

treafury.

Killing or 3. And by the 9 G. c, 22. commonly called the Blac

Bhckaft^^
6
a^> wh *ch is inferted at Jar§e under the title of that name

If any perfon fhall unlawfully and malicioufly kill, maim

or wound any cattle, he fhall be guilty of felony withou

benefit of clergy ; but without corruption of blood.

And the hundred fhall be anfwerable for the damages, no

exceeding 200/.

And if any perfon fhall apprehend, or caufe to be con

victed, any offender, and fhall be killed, or wounded fo a

to lofe an eye or the ufe of any limb, in endeavouring t<

apprehend or fecure him \ on proof thereof at feffions, an(

on certificate thereof from thence, the fheriff fhall withii

30 days pay to the perfon intitled the furri of 50 /• to be te

paid to him out of the treafury.

CcrftoMrt
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Certtojarf.

ACertiorari is an original writ, ifluing out of the court Certiorari, what*

of chancery or the king's bench, directed in the king's

name to the judges or officers of inferior courts, command-
ing them to certify or to return the records of a caufe de-

pending before them, to the end the party may have the

more fure and fpeedy juftice, before the king or fuch juftices

as he fliall aflign to determine the caufe. I Bac. Abr. Cer-

tior. A.
Alfo, the juftices of the peace may deliver or fend into what *h'xn&

the king's bench, indictments found before them, or re- withoutTwriV
cognizances of the peace taken before them, or force re- of certiorari,

corded by them, without any certiorari. Dalt. c. 195.

Concerning which writ of certiorari, it is here fliewn,

/. In what cafes it is grantable.

II. How to be granted and allowed,

III. The effecl of it.

IV. The return of it.

I. In what cafes it is grantable.

1. A certiorari lies in all judicial proceedings, in which a in cafes where &

writ of error does not lie; and it is a confequence of all infe- ^" c of error llw

rior jurifdictions erected by act of parliament to have their

proceedings returnable in the king's bench. L. Raym. 469,
580.

2. And therefore a certiorari lies to juftices of the peace, Where not fpe-

fven in fuch cafes, which they are impowered by ftatute J^^t****
finally to hear and determine ; and the fuperintendency of

the court of king's bench is not taken away without exprefs

words. 2 Haw. 286.

3. But it feems agreed, that a certiorari fhall never be After conviaion»

granted to remove an indictment after a conviction, unjefs

for fome fpecial caufe ; as where the judge below is doubtful

what judgment to give. 2 Haw. 288.
And, E. 18 G. 2. K. and Nicolls. An indictment was

removed into the court of king's bench by certiorari, after

jzonviction, and before judgment. Upon which a doubt
irofe, what the court could do, the certiorari being brought
before judgment ; and this court not being apprized of the

urcumftances of the offence, could not tell what judgment
to give: and in Garth. 6. it is faid, they cannot give judg-

ment.
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ment. A rule therefore was made, to fhew caufe why the

certiorari mould not be quafhed, fo as to remit it back to

the feffions ; which was afterwards made abfolute. Str.

1227.
After lffue join- ^ Alfo, it feems a good objection againft the granting a

certiorari, that iilue is joined in the court below, and a ve-

nire awarded for the trial of it. 2 Hazu. 288.
mere the court ^ jt ^^ been acjj ucjge(j ? that wherever a certiorari is b)

to grant it. ^aw grantable for an indictment, the court is bound of righi

to award it at the inftance of the king, becaufe every indict-

ment is the fuit of the king, and he has a prerogative

fuing in what court he pleafes. But it feems to be agreed

that it is left to the difcretion of the court, either to gran

or deny it at the prayer of the defendant. 2 Haw. 287.
Not for heinous ^ And it feems that the court will not ordinarily, at th

prayer of the defendant, grant a certiorari for the removal

an indictment of perjury, or forgery, or other heinous mil

demeanor ; for fuch crimes deferve all poflible difcounte

nance, and the certiorari might delay, if not wholly difcou

rage the profecution. 2 Haw. 287.

II. How to he granted and allowed.
'

How to be 1. On indictment or prefentment: By the 5 W. c. 11. an f

granted on in- c_ r/r .
l J

, ,
J
. .

lament or pre- o & () IV. c. 33. it is enacted, that in term time, no wr.

fentment. of certiorari, at the profecution of any party indicted, Jhall I

granted out of the king's bench, to remove any indictment 1

prefentment of trefpafs or mifdemeanor, before trial had, fro;

bejore the juftices, in feffions ; unlefs fuch certiorari Jhall t

awarded upon motion of counfel, and by rule of court made ft.

the granting thereof.

But in the vacation, zvrits of certiorari may be granted i

any juftice of the king's bench, whofe name Jhall be indorfed c

the writ, and alfo the name of the perfon at whofe inftance .

is granted.
\

And all the parties indicted, profecuting fuch certiorari,^

before the allowance thereof, find two fujficient manucapto,

who /hall enter into a recognizance before a jufiice of the king

bench (who Jhall indorfe the fame on the writ), or before

juftice of the peace of the county or place, in the fum of 20

with condition, at the return of the writ, to appear and plec>

to the Jaid indiclment or prefentment, in thefaid court of king

bench, and at his own cofts and charges to caufe and procure t>

iffue thai Jhall be joined thereupon, or any plea relating ther

unto, to be tried at the next offites for the county wherein t

indiclment or prefentment was found, after Jnch certiorari Jh<

be returned, or the next term if in London, Weftminiter,

4 Middlefef
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vliddlefex, unlefs the court Jhall appoint another time, and if
r
o, then at fuch other time ; and to give due notice of fuck.

'rial, to the profecutor or his clerk in court ; and alfo that the

"tarty profecuting the writ of certiorari, fall appearfrom day

day, in the faid court of king's bench, and not depart until

)e Jhall be difcharged by the court.

And the faid recognisance Jhall be certified into the king's

ench, with the certiorari and indictment, to be there filed,

nd the name ofthe profecutor (if he Jhall be the party grieved

)

7

rfome publick officer, Jhall be indorfed on the indiclment.

And if the defendant profecuting the writ of certiorari, be

mviclcd of the offence for which he was indieled, then the

ourt of king's bench Jhall give reafonable cofls to the profecutor',

1 be taxed according to the courfe of the faid court, zuho Jhall

)r the recovery thereof, within ten days after demand and re~

fal of pay?nent, on oath, have an attachment awarded ; and
le recognisance not to be difcharged till the cojls are paid.

But ifthe perJon procuring the certiorari, being the defendant^

all not, before allowance thereof, procure fuch manucaptors to

bound as aforefaid, the juftices may proceed to the trial of the

\diclment in feffions, notwithjlanding the zvrit ^/"certiorari de-

vered.

At the profecuiion ofany party indicfed] This extends only

)certiorari's procured by perfons indi&ed ; from whence it

Hows, that thofe which are procured by the profecutor of

fi
indictment, remain as they were at common law. 2

yaw. 292.

To be tried at the next affixes'] But the recognizance fhall

)Dt be forfeited, unlefs the profecutor give rules according

i the courfe of the court. 2 Haw. 293.

Reafonable cojls] The mafter of the crown office, in tax-

ig the cofts, ought only to confider thofe which are fub-

quent to the certiorari. 2 Haiv. 292.

May proceed to the trial] Neverthelefs they muft make a

turn to the certiorari, otherwife they will be in contempt
• the court ; for all writs muft be obeyed, unlefs good caufe

i fliewn to the contrary ; and the proper way of (hewing
is to return it. 2 Haw. 292.

2. On a conviclicn or order ; By the 13 G. 2. c. 18. it is How to be grant-,

ta&ed, that no certiorari /hall be granted, to remove any con-
ed on an

_

0,oer

}<-,••; . 1 . 7- j ^ • r or conviction.
judgment, order, or other proceedings, before any juj-

ti of the peace, or quarter feffions, unlefs it be applied for
/calendar months after fuch proceedings had or made, and

llefs it be duly proved upon oath, that the party fuir.g forth

\e fame, hath given fix days notice thereof in vjriting, to the

Jxjlice
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jujlice or jujlices, or two of them (if fo many there be), be-

fore whom fuch proceedings have been, to the end that fuch jus-

tices, or the parties therein concerned, may Jhew caufe if they

fo think fit, againft the ijfuing the certiorari.

And by 5 G. 2. c. 19. No fetch certiorari Jhall be al-

lowed, to remove any fuch judgment or order , unlefs the party ,

profecuting the certiorari, before the allowance thereof enter

into a recognizance with fiifficient fureties, before a jujlice of

the county or place, or before the jujlices at fejfions where fuch
judgment or order Jhall have been given or made, or bejore a

jujlice of the king's bench, in 50 1. with condition to projecutt

the fame, at his own cojls and charges with effeel, without

wilful delay and to pay the party in whofe favour the judgment

er order was ?nade, within a month after the fame Jhall bt

confirmed, his Jull cojls to be. taxed according to the courje oj

the court where fuch confirmation Jhall be. And if he (hal

not enter into Juch recognizance, or Jhall not perforin the con-

ditions, the jujlices may proceed and make fuch further orde;

for the benefit of the partyfor whom the judgmentjhall be given

in fuch manner as if no certiorari had been granted.
c
Thefaid recognizance to be certified into the king's bench, an,

there filed, with the certiorari and order or judgment remove

thereby.

And if the order or judgment jhall be confirmed by the coun

the perjen intiiled to the cofls9 for the recovery thereof, ivithi

ten days after demand made, upon oath offuch demand and rt

fufal ofpayment, Jhall have an attachment grantedfor the cot,

tempt ; and the recognizance not to be difcharged till the coj,

are paid and the order complied with.

E. 1 An. A rule was made in the court of king's bend

that no certiorari mould be granted to remove orders of jut

tices, from which the law has given an appeal to the feflion:

before the matter be determined on the appeal, becaufe

hinders the privilege of appealing; and that if any order t

removed before appeal, it mould be fent down again: But

the time of appeal be expired, that cafe is not within tl

rule : By Holt Ch. J.—But afterwards, M. 4 An. in tl

cafe of Shellington, it was held, that advantage muft be take

of this rule upon the motion to file the order; for that aft<

it is filed, it is too late. 1 Salk. 147.

But in the cafe of the borough of Warwick, M. 8 G. '.

There was an appeal from a poor rate; and the (efiions mat

an order that the churchwardens mould produce the boo-

st an adjourned day ; before which, a certiorari was brougl

to remove that order: And it was held to lie, though tl

appeal was depending; elfe the order mult be obeyed befo

the validity of it can be determined. It was alfo held, th

2
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an appointment of overfeers may be removed before an ap-

peal to the feflions ; for the rule laid down in I Salk. 147*

extends only to the cafe where there is a limited time for

appealing, as to the next quarter feifions ; but the ftatute of

the 43 El. c. 2. is not fo retrained : and confequently it can

never be faid, that the time for appealing is out. And if

the appeal from an appointment is lodged, there can be no

certiorari, till the feflions hath made a determination ; and a

certiorari brought, pending fuch appeal, fhall be fuperfeded.

i/r. 991.

III. The effett of it.

1. After a certiorari is allowed by the inferior court, it
Subfequent pr*-

rhakes all the fubfequent proceedings on the record that is re-
c lnss

moved by it erroneous. 2 Haw. 293.
2. But it hath been adjudged, that if a certiorari for the Except where the

removal of an indictment before juftices of the peace benot
Jury 1S worn *

lelivered, before the jury be fworn for the trial of it, the

uftices may proceed. 2 Haiv. 294.

3. And the juftices may fet a fine to compleat their judg- And after judg-

ment, after a certiorari delivered. L. Raym. 15 15.

4. A certiorari removes all things done between the tefte Removes all af-

md return. L. Raym. 835, 1305. \;

x the tefte of

5. A certiorari removes the record it felf out of the in- Removes the re-

erior court ; and therefore if it remove the record againft Cord itfelf»

|i principal, the acceflary cannot there be tried. 2 Haw.

6. It hath been holden, that a certiorari for the remo- How far it fuper-

j'al of a recognizance for the good behaviour, or an ap- ^"J/
1*

°

re(!f

a ~

searance at feflions, will fuperfede the obligation of it : nizance.

)ut this would be highly inconvenient, and the contrary

eems to be fupported by the better authority. 2 Haw.
»92.

7. If zfuperfedeas come out of a fuperior court, to the Cafe wk«< &N
uftices, they ought to furceafe, altho' the fuperfedeas be ^™"ded againft

warded againft lawj for they are not to difpute the com-
rtand of a fuperior court, which is a warrant to them*
Irom. 129.

IV. The return of it.

1. Every return of a certiorari ought to be under feal. fcetorn of* the

I Haw. 294.
certiorari.

2. And altho' the cujlos rctuhrum keep the records, yet
luft the juftices, to whom it is directed, return the certi-

rari
; and thereiore if it is directed to the juftices of the

Vol, I.. £ peace*
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peace, and the clerk of the peace only return it, nothing

is thereby removed. 2 Haiu. 294.

3. The certiorari may be fometimes to remove and fenc

up the record itfelf, and fometimes but only the tenor of the

record (as the words therein be), and it muft be obeyed ac-

cordingly. Dalt. c. 195. 2 Haw. 295.

4. A return was in paper, and for that reafon held noi

good. 4 W. K. B. Nelf. 178.

5. Upon a certiorari to remove an indictment of a riot

or forcible entry, or the like, the return muft have thetf

words, as alfo to bear and determine divers felonies &c. ac-

cording to the commifiion ; for if the return mentions onlj

that they are juftices of the peace, without fuch words, the

return is inefficient. Dalt. c. 195.
6. If the perfon to whom a certiorari is directed, do mak<

a falfe return, yet the court will not flay filing it on affida^

vit of its being falfe, except in publick cafes, as in cafes c

commiflioners of fewers, or for not repairing highways,

for fome fuch fpecial caufes ; becaufe the remedy for a fall

return is^ either an action on the cafe at the fuit of th

party grieved, or an information at the fuit of the king

Dalt. c. 195.

7. If the perfon to whom the certiorari is directed, d

not make a return, then an alias, that is, a fecond writ

then a pluries, that is, a third writ, or caujam nobis figm

fees, (hall be awarded, and then an attachment. Cron

116.

Befides thefe general rules, in common to all certioraries

there are many times fpecial directions about granting, am

allowing or not allowing them, in particular cafes, whic.

are treated of under their refpective titles ; fuch as high

ways, game, tithes, fwearing, and many others.

The return of a certiorari may be thus

:

Firft, On the backfide of the writ indorfe thefe or th

like words

:

The execution of this writ appears in afchedule to the fan,

-writ annexed.

And that fchedule may be thus, on a piece of parchmer

by it k\t\ and filed to the writ:

WeflinorlaiH
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Wcftmorland. T Sir Philip Mufgrave, baronet, one of the

A keepers of the peace and juftices cf our lord

the king affigned to keep the peace within thefaid county, and

alfo to hear and determine divers felonies, trefpaffes, and other

mifdemeanors in the fame county committed, by virtue of this

writ to me delivered, do under my feal certify unto his majejly

in his court of king's bench, the indiclment, of which mention

is made in the fame writ, together with all matters touching

the fame indiclment. In witnef whereof I thefaid Sir P. M.
have to thefe prefents fet my feal. Given at in the

faid county, the day of in the -year of
the reign cf .

Then take the record of the indiclment, and clofe it

within the fchedule, and feal and fend them up both toge-

ther with the certiorari.

Challenge. See JtilOjS.

Champerty. See g0aintenOHCS*

Chance medley. Ste fpQUllClOC*

Cijcat.

Of cheats puniiTiable by publick profecution,

there are two kinds,

I. By the common law,

II. Byfiatate.

I. By the common losiu

l* /^ HEATS which arepunimable by the common law,

V^ m3y in general be defcribed to be deceitful prac-

tices, in defrauding or endeavouring to defraud another of
his known right, by means of fome artful device, contrary
to the plain rules of common honefry 5 as by playing with
hi(c dice ; or by caufinti an illiterate per fun to execute a

deed to his prejudice, by reading it over to him in words
different from thofe in which it was written ; or by per-

suading a woman to execute writings to another, as her

S 2 truftcc,
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truftee, upon an intended marriage, which in truth con-

tained no fuch thing, but only a warrant of attorney tc

confefs a judgment ; or by fuppreffing a will ; and fuch like

I Haw. 1 88.

2. It feemeth to be the better opinion, that the deceitfa

receiving of money from one man, to another's ufe, upoi

a falfe pretence of having a mefTage and order to that pur-

pofe, is not punifhable by a criminal profecution, becaufi

it is accompanied with no manner of artful contrivance

but wholly depends on a bare naked lie ; and it is faid to b<

needlefs to provide fevere laws for fuch mifchiefs, againf

which, common prudence and caution may be a fufficien

fecurity. I Haw. J 88.

3. A perfon for a counterfeit pafs, was adjudged to th<

pillory, and fined. Dalt. c. 32.

4. On an indictment againfr. the defendant, a miller, fo

changing corn delivered to him to be ground, and giving

bad corn inftead of it, it was moved to quafh the fame

becaufe it is only a private cheat, and not of a public!

nature. It was anfwered, that being a cheat in the way
trade, it concerned the publick, and therefore was indicia

ble. And the court unanimoufly agreed not to quafh it

T. 16 G. 2. K.zndlVood. SeiT C. V. 1. 217.

5. A perfon falfly pretending that he had power to dU

charge foldiers, took money of a foldier to difcharge him

and being indicted for the fame, the court held the indicl

ment to be good. T. 3 C. Serlejlead's cafe* 1 Latch 202.

6. As there are frauds which may be relieved civilly, an<

not punifhed criminally (with the complaints whereof thi

courts of equity do generally abound) ; fo there are othe

frauds, which in a fpecial cafe may not be helped civilly

and yet fhall be punifhed criminally : Thus if a mino

goes about the town, and pretending to be of age, de-

frauds many perfonsby taking credit for con fiderable quan-

tities of goods, and then infifting on his non-age ; the per-

sons injured cannot recover the value of their goods, bu !

they may indidt and punifli him for a common cheat

Barl. 100.

i7. Byftatute.

i. By the 33 H. 8. c, 1. If any perfon jhall falfly am
deceitfully obtain, or get into his bands or pojfcjfion, any money.

goods, chattels, jewels, or other things, of any perfon, by co-

lour and means of any falje privy token, or counterfeit lettei

made in another man's name ; and Jhall be convitlcd thereof,

ly examination of wiinejfes^ or confeffion^ at the aff%es or fef-

ftonSi
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!
rtonS) or by aSfion in any court of record ; he /hall have fuch

punijhment by impnfonmcnt, pillory, or other corporal pain (ex-

cept death) as the court Jhall appoint. Saving to the party

grieved fuch remedy by aclion or otherwife, for the goodsfo ob-

tainrl, as he might have had by the common law.

And two jujlices (i (^.) may call and convent by procefs or

thtrwifi ( A j, to the af'izes or fcffions, any perfon fufpecled,

nd c:?nmit or bail him to the next ajfzes or fefjions.

Get into his hands or pojfeffton] Jt perfon endeavouring by

cojnterteit letter todei'iaud another of goods, and being

pprehended on fufoicion of fuch fraud, before he hath got

he goods into his poffeflion, feems not to be within this

atute. E. 3 G. 2. K. and Brian. Sell C. V. 2. 27.

Falfe privy token] On motion to quafh an indictment,

hich was, that the defendant came pretending that fuch

perfon had fent him to receive 20/. and received it,

whereas fuch perfon did not fend him : By the court, It

is not indictable, unlefs he came with falfe tokens', for we
ire not to indicl one man for making a fool of another.

Black. 79.
H. 13 G. 2. K. and Munox. It was adjudged, that an

indictment averring the offence to be by falfe tokens, with-

out (hewing what thofe falfe tokens are, is not fufficient j

and that the fraudulently procuring a note from a perfon,

by falfly affirming that there was one in the next room that

would pay the money due upon it, whereas in fact there

Lvas no fuch perfon in the next room, is not a falfe tokeny

put a falfe affirmation only. Sejf. C. V, 2. 201. Sir.

P
I2 7-

Note ; The ftatute fays, a falfe privy token.

Corporal pain] Lord Coke obferves hereupon, that for this

offence the offender cannot be fined, but corporal pain only

inflicted. 3 Injr. 133.
But Mr. Hawkins obferves, that there is a precedent in

Cro. Car. 564. by which it appears, that one convicted on
fuch a profecution hath been adjudged not only to ftand

on the pillory, but alfo to pay a fine of 500/. and to be

bound with good fureties to the good behaviour. 1 Haw.
I

Commit or bail him] In this cafe the juftices (hall do well

to take examination of the offence, and to certify the fame
to the feffions or gaol delivery, and withal to bind over

the informers and witneffes to give evidence therein. Dalt,

c. 32.

2. By the 30 G. 2. c. 24. All perfons who knowinglv
and defignedly, by falfe pretence or pretences, (hall obtain

S 3 from
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from any perfon, money, goods, wares, or merchandizes,

with intent to cheat or defraud any perfon of the fame; or

(hall knowingly fend or deliver any letter or writing, with

or without a name fubfci ihed thereto, or figned with a fic-

titious namej letter or letters, threatning to accufe any

perfon of any crime punifhable by law with death, trans-

portation, pillory, or any other infamous punifhment, with

intent to extort from him any money or other goods; fhall

be deemed offenders againft law and the publick peace : and

the court before whom any fuch offender fhall be tried,

iliall on conviction order him to be fined and imprifoned,

or to be put in the pillory, or publickly whipped, or to be

tranfpoi ted as foon as conveniently may be for feven years.

And any jufllce, before whom any perfon charged on

oath with having committed any of the offences intended

by this act to be punifhed fhall be brought, fhall examine

by oath and fuch other lawful means as to him fhall feem

meet touching the matters complained of, and deal with

the offender according to law : and if the party charged

fLs being the offender fhall be committed to prifon, or ad-

mitted to bail, to anAver the matters complained of at the

next feflions cr aflizes ; the faid juflice fhall bind over the

profecutor to appear and profecute fuch offender vvirh ef-

fect ; and if fuch goods fo fraudulently obtained appear to

fuch juftice to exceed the value of 20/. the recognizance

fhall be in not lefs than double the value of the goods.

f.2.
And if any perfon fhall knowingly and defignedly pawn,

or exchange, or unlawfully difpofe of the goods of any

Cther perfon, not being employed or authorized by the

owner fo to do, and fhall be thereof convicted by the oath

6f one witnefs, or confeffion before one juflice ; he fhall

forfeit 20 j. and if not forthwith paid, the faid juftice fhall

commit him to the houfe of correction, or fome other

publick prifon of the place where he fhall refide or be con-

victed, there to remain and be kept to hard labour for

fourteen days, unlefs the forfeiture (hall be fooner paid :

and if within three days, before the expiration of the faid

fourteen days the faid forfeiture fhall not be paid ; the faid

juflice, upon application of the profecutor, fhall order him

to be publickly whipped in fuch houfe of correction or pri-

fon, or in fome open publick place of the city, divifion,

town or place wherein the offence lhall have been commit-

ted, as to fuch jufh'ce fhall feem proper. The faid for-

feitures, when recovered, to be applied towards making

fatisfaction thereout tQ the party injured, and defraying the

Coi>
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tods of the profecution, as fhall be adjudged reafonableby

fuch juftice; but if the party injured fhall decline to ac-

cept of fuch fatisfa&ion and coils, or if there be any over-

plus of the fame, then fuch forfeitures or overplus fhall be

paid to theoverfeers for the ufe of the poor of the parifh

ur place where the ofFence was committed. / 3.

And every perfon who fhall take any goods by way of

sawn, pledge, or exchange, fliall forthwith enter or caufe

:o be entred in a fair and regular manner, in a book to be

kept for that purpofe, a defcription of fuch goods, and

;he fum advanced thereon, the day and year, and the name

ind place of abode of the perfon by whom they were

Dawned, and alfo the name and place of abode of the

Dwner according to the information of the perfon fo pawn-

ing the fame ; and (hall at the fame time give a duplicate

pr copy to the perfon fo pawning the fame, if required;

,bn paying to him an halfpenny if the goods are pawned for

lefs than 20 s. and a penny if pawned for 20 s. and not

nore than 5 /. and 2 d. if for any larger fum : And in de-

"ault of making fuch entry and giving fuch duplicate or

:opy if required, he fhall forfeit 5 /. by diftrefs by warrant

)f onejuftice, to be applied to the ufc of the poor as afore-

faid. f. 4.

And if in the courfe of any of the aforcfaid proceedings

oefore any juftice in purfuance of this acf, it fhall appear

or be proved to the fatisfaclion of fuch juitice upen oath,

that any of the goods fo pawned are become or have been

fendred of lefs value than the fame were at the time of

hawning thereof, through the default, neglect, or wilful

rnifbehaviour of the perfon to whom they were pawned ;

the faid juitice fliall award a realonable fatisfaction to

the owner in refpeft of fuch damage, and the fum fj

awarded fhall be deducted out of the principal, and interefr,

and allowance for warehoufe room, which fhall appear to

be due to the perfon to whom tscy were pawned ; and it

fhall be fufficient for the pawner to pay or tender the mo-
ney upon the balance, after deducting out of the principal

and interefr, and money paid for warehoufe room as

aforefaid, fuch reafonable fatisfa£ion in rcfpecl of fuch

damage as fuch juftice fliall order, and upon fo doing,

fche juftice fhall proceed as if he h*d tcndied the whole.

And if any perfon fhall knowingly buy or take in as a

•pledge, any linen or appatcl intrulted to any other perfon

to walli, fcour, iron, mend, or make up ; and fliall be

convicted thereof, on the oath of one witnefs, or confef*

fion, before one juftice; he fhall forfeit double the fum

S 4 giveji
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given or lent on the fame, to the poor, to be recovered as

other forfeitures by this act ; and {hall be obliged to reftore

the faid goods to the owner in prefence of the juftice

And if any perfon who fhall offer by way of pawn,
pledge, exchange, or fale, any goods, (hall not be able or

{hall refufe to give a fatisfactory account of himfelf, or of

the means by which he became poffeffed thereof; or if

there fhall be any other reafon to fuf ect that fuch goods

are ftolen, or otherwife illegally or clandeftinely obtained :

it (hall be lawful for any perfon, his fervanfs or agents

to whom the fame fhall be offered, to feize and detain fuch

perfon and the faid goods, and to deliver him as foon as

conveniently may be into the cuftody of the conftable or

other peace officer, who {hall immediately convey fuch per-

fon and the faid goods before a juftice ; and if fuch juftice

{hall upon examination and inquiry have caufe to fufpeft

that the faid goods were ftolen or illegally or clandeftinely

obtained, he may commit him to fafe cuftody for any time

not exceeding fix days in order to be further examined 5

and if upon either of the faid examinations it fhall appear

to the fatisfadtion of fuch juftice, that the faid goods were
ftolen or illegally or clandeftinely obtained, he {hall com-
mit the offender to the common gaol or houfe of correc-

tion, there to be dealt with according to law. Provided

neverthelefs, that if fuch goods fo feized and detained as

aforefaid fhall afterwards appear to be the property of the

perfon who offered the fame to be pawned, exchanged, or

fold, or that he was authorized by the owner thereof to

pawn, exchange, or fell the fame ; the perfon who fhall fo

feize or detain the party who offered the faid goods fhall be

indemnified for having fo done. f. 7, 8.

And if the owner of any goods unlawfully pawned,
pledged, or exchanged, fhall make out either on his oath,

or by the oath of one witnefs before one juftice, that fuch
owner hath or hath had his goods unlawfully obtained or

taken from him, and that there is juft caufe to fufpecl that

any perfon within the jurifdi&ion of fuch juftice hath know-
ingly and unlawfully taken to pawn, or by way of pledge,

or in exchange, any goods of fuch owner, and without his

privity or authority; and make appear to the fatisfaftion of

fuch juftice, probable grounds for fuch the owner's fufpiT

cion
:
fuch juftice niay iffue his warrant for fearching in

the day time the houfe, warehoufe, or other place of any
fuch perfon fo charged as aforefaid ; and if the occupier of

fuch houfe, warehoufe, or other place fhall, on requcft tq

him made, tp open the fame by any peace officer authorizecj
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to fearch there by warrant of fuch juftice, refufe to cnen

and permit the fame to be fearchcd, it fhall be kwfi r

fuch peace officer to break open any fuch houfe, wau I yfe,

or other place in the clay time, and to fearch as he (hall

think fit therein for the goods fufpedted to be there, doing

no wilful damage; and if any perfon (hall oppofe or hin-

der anv fuch fearch, and (hail be thereof convicted before

one juftice bv the oath of one witnefs, he fhall forfeit 5/.

and if the fame fhall not be immediately paid down, or

within the fpace of 24 hours, the juftice fhall commit him
to the houfe of correction or fome other publick prifon,.

there to be kept to hard labour for any time not exceeding

one month, nor lefs than five days, unlefs in the mean
time the forfeiture fhall be paid, and fuch forfeiture, when
recovered mall go to the poor : and if upon fuch fearch

any of the goods fhall be found, and the property of the

owner (hall be made out to the fatisfaction of fuch juftice

by the oath of one witnefs or conftffion, fuch juftice fhall

i

hereupon caufe the fame to be forthwith reftored to the

)wntr. f. 9.

And if any goods fhall he pawned or pledged for fecuring

ny money lent thereon, not exceeding in the whole the

principal fum of 10/. and the intereft thereof; and if

within two years after the pawning thereof (proof having
been made on oath by one witnefs, or by producing a du-
plicate of the entry directed to be given by this act as

aforefaid, before any fuch juftice, of the pawning of fuch

-roods within the faid fpace of two years) any fuch pawner
tvho was the real owner of fuch goods at the time of the

>awning thereof, mail tender to the perfen who lent on.

ecurity of the faid goods the principal money borrowed
hereon, and all intereft due for the fame, together with
uch charges for the warehoufe room of the goods pawned
is (hall be agreed on at the time of pawning the fame

y

md the perfon who took the goods in pawn fhall there-

upon neglect or refufe to deliver back the goods fo pawned
or any fum not exceeding the faid principal fum of 10/.

Q the perfon who borrowed the money thereon ; then,

md fuch cafe, on oath thereof made by the pawner, or
bme other credible perfon, any juftice of the place where
he perfon who took fuch pawn fhall dwell, on the appo-
rtion of the borrower, fhall caufe fuch perfon to come
>efore him, and fhall examine on oath the paries ti.em-

elves, and fuch other credible perfons as fhall appear before
um, touching the premifles : and if tender of the princi-

>al and intereft, and charges for vvarehoufe room as afore-
aid, fhall be proved by cath to have been made as afore-

faid.
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faid, within the faid fpace of two years ; then on payment
by the borrower of fuch principal money and the interelj

due thereon, together with fuch charges for warehoufe

room as aforefaid, to the lender, and in cafe the lender

{hall refufe to accept thereof on tender before fuch juftice,

the faid juftice fhall thereupon, by order under his hand,

direct the goods fo pawned forthwith to be delivered to the

pawner : and if the lender (hall neglect or refufe to deliver

up, or make fatisfaction for fuch goods as aforefaid, as fuch

juftice fhall order; then he fhall commit the party refufing

to the houfe of correction, or fome other public Jc prifon,

until he fhall deliver up the faid goods according to the or-

der of fuch juftice, or make fatisfaction for the value

thereof to the party intitled to the redemption, f. 10.

But if any pawn or pledge of goods, made by or for the

proprietor, fhall remain unredeemed for two years, the

fame fhall he forfeited ; and the perfon to whom they were

pawned may fell the fame ; fubject neverthelefs to account

for the overplus, if any fhall be, of the produce of all fuch

goods which have been pledged for 2 /. and upwards, as by

this act: is directed. And he fhall enter in a book to be

kept for that purpofe, a juft account of the fale of all fuch

goods, exprefling the day when, the money for which, and

the. name and place of abode of the perfon to whom the

fame were fold : and if they be fold for more than the

principal and intereft, and charge of warehoufe room, the

overplus fhall be paid on demand to the perfon on whofe

account fuch goods were pawned ; who fhall for his fatis*

faction be permitted to infpect the entry to be made as

aforefaid of fuch fale, paying for fuch infpection the fum of

one penny, and no more ; and if any perfon fhall refufe

to permit fuch perfon who pawned the goods to infpect

fuch entry (fuch perfon, if he be an executor, administra-

tor or aflignee, at fuch time producing his letters teftamen-

tary, letters of adminiftration or aflrgnment) ; or if the

goods were fold for more than the fum entred in fuch

book ; or if fuch perfon fhall not make fuch entry, or fhall

not have bona fide fold the goods for the beft price that he

might have reafonably got for the fame, without his wilful

default ; or fhall refufe to pay fuch overplus on demand as

aforefaid ; he fhall forfeit treble the value of fuch goods to

the perfon by whom, or #n whofe account they were

pawned, to be recovered in any of his majefty's courts of

xzcox&ixWeftmhijhr. f. u, 12.

Provided, that no fee or gratuity fhall be taken for any

fummons or warrant, granted by any juftice in purfuance

of this act, fo far as the fame relates to goods pawned,

( 4 pledged,



Cljeat* 267
pledged, taken in exchange, or unlawfully difpofed of.

ft
I 3-

And any juftice, unto whom complaint upon oath mall

be m;idc of any offence committed agairift this act, fhall

afTue his warrant for hringing before him, or fome other

juftice of fuch place, the perfon charged with fuch offence;

uvA the juftice before whom he is brought, mail hear and

determine the matter, and proceed to judgment and con-

viction : and if it fhall appear, upon oath, to the fatif-

faction of fuch juftice, that any perfon within hisjurifdic-

tion can give material evidence on behalf of the profecutor,

or of the perfon accufed, and who will not voluntarily ap-

jpear; he (hall iffue his fummons to convene him to give

his evidence; and if he mail neglect or refufe to appear on
fuch fummons, and no juft excufe fhall be offered L then

(on proof upon oath of the fummons having been duly

ierved upon him) he mall ifiue his warrant to bring fuch

itnefs before him ; and on bis appearance, if he fhall re-

ufe to be examined on oath, without offering juft caufe

or fuch refufal, the juftice (hall commit him to the pub-

ck prifon for any time not exceeding three months: and
f on fuch examination the juftice fhall deem the evidence

of any fuch witnefs to be material, he may bind over fuch

witnefs, unlefs a feme- covert, or tinder the age of 21 years,

by recognizance in a reafonable penalty, to appear and give

evidence at the next feffions or afTizes. f. 1 6.

And no perfon charged on oath with being guilty of any

Gf
the offences punifhable by this acl:, and which {hall re-

uire bail, fhall be admitted to bail before 24 hours notice

t leaft fhall be proved by oath to have been given in wri-

ing to the profecutor, of the names and places of abode

f the perfons propofed to be bail for any fuch offender,

unlefs the bail offered fhall be well known to the juftice,

and he fhall approve of them. And every fuch offender

who fhall be bound over to the fcilions or aflizes, fhall be

tried at the next feffions or aftizes to be held after his being

apprehended, unlefs the court fhall think fit to put off the

trial on juft caufe made out to them. ^17.
And in all proceedings on this acl, any perfon fhall be

admitted to be a witnefs, notwithstanding his being an in-

habitant of the place wherein the offence fhall have been
committed,

f. 18.

And the juftice before whom any perfon (hall be convicted

upon this act, fhall caufe the conviction to be drawn up in

the form, or to the effect following ;

-To
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—*_ C Be it remembred, that on this day of

To wit, \ in the year of his majejifs reign, A. B.

is convicled before of his majejiys jujiices of the peace

for thefaid county of [or, for the riding, or divifton,

of the faid county of or, for the city, liberty, or town

of > as the cafe {hall be] for and -the

faid do adjudge him or her to pay and forfeit for the

fame, thejiim of . Given under ! the day and

year aforefaid.

The fame to be written upon parchment, and tranfmit-

ted to the next feffions, to be filed amongft the records

;

and if any perfon fhall appeal to the faid feffions, the juf-

tices there fhall, upon receiving the faid conviction, pro-

ceed to hear and determine the matter. / 19.

And no certiorari (hall be granted, to remove any pro-

ceedings on this act. f. 20.

And if any perfon convicled of any offence punifhable by

this act, (hall think himfelf aggrieved by the judgment of

the juftice before whom he (hall have been convicled, he

may appeal to the next feffions, and the execution of the

judgment {hall in fuch cafe be fufpended, the perfon con-

vicled entring into recognizance at the time of the convic-

tion, with two fureties in double the fum he {hall have been

adjudged to pay, upon condition to profecute fuch appeal

with effect, and to be forthcoming to abide the judgment

and determination of the faid feffions: and the feffions fhall

award fuch cofts as mall appear juft and reasonable to be

paid by either party ; and if the judgment fhall be affirmed,

the appellant fhall immediately pay the fum adjudged to

be forfeited, together with fuch cofts as the court fhall

award, or, in default thereof, fhall fuffer the pains and

penalties by this act inflicted upon perfons refpectivelv, who

(hall neglect to pay, or (hall not pay the forfeitures by this

act to be paid. f 21.

And perfons fued for any thing dune on this act, may

have double cofts. f 22.

Andjuftices acting under this ftatute fhall be indemnified

as by the 24 G. 2. c. 44. And no fuit fhall be commenced

againft any peace officer for any thing done in the execu-

tion of this act, until notice in writing fhall have been

given to him, or left at his ufual place of abode by the at-

torney employed againft him ; which notice fhall contain

the name and place of abode of the perfon who is to bring

the action, together with the caufe of action j and the name

and place of abode of the attorney fhall be underwritten

©r
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or indorfed thereon ; and fuch peace officer may, at any

time within 14 days after fuch notice, tender or caufe to

be tendreJ any fum as amends for the injury complained of,

to the party complaining, or to the faid attorney ; and it

the fame is not accepted of, the defendant may plead fuch

tender in bar of fuch action, together with the general

iffue, or any other plea, with leave of the court ; and if

the jury (hall find the amends to have been fufficienr, or

otherwife the plaintiff fhall fail in the action, he fhall have

his cofts ; and if the plaintiff (hall prevail, he (hall have

fuch damages as the jury (hall think proper, together with
full cofts. / 23.

A. Warrant of two juftices to apprehend an of-

fender ; on 23 & 8. c. t]

Weftmorland.
-J

To the conftable of-

WHEREAS complaint bath been made unto us whofe
names and feals arc hereunto fet, two of bis mayfly's

ju/lices of tl>e peace for tbe faid county , and one of us of the

quorum, upon the oaths of A. I. of . yeoman , and
B. I. of yeoman, that on tbe • day of
A. O. of yeoman, did by a falfe privy taken [or,

counterfeit letter] that is to fay, by [here particularize the

pffence] falfy and deceitfully obtain and get into his bands
"and pcffeffion [here mention the things] from C. I. of .

mirary to the flatute in that cafe made : Thefe are therefore

command you, upon fight hereof, forthwith to bring the

"aid A. O. before us at on the « day of
to anfwer to the faid complaint, and farther to be

iealt withal according to law. Given under our hands and
Qals the — day of"

Cheefe. See TtttttU

Chocolate. See CtClfe*

Cfturci) ana djttrcij £>art>,

fk
r

J
>HE ancient Saxon word is cyrce, the Danifh kirch, original of thtX the Belgick kerckc, the Cymbrian kurk-, probably word church,

rom the Greek word xvp*xl»
t belonging to the lord, or

»W, the lord's houfe : fa that we have loft the an-
2 cient
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cient pronunciation of the word (except in the northern

parts of England, and in Scotland) by foftening the letters

tr or ch, as we have done in many cafes j which letters the

ancient Greeks and Romans always pronounced hard, as the

letter k.

Uniting of 1. In cities and towns corporate , the bijhop (with the con-

churches. jent £^e mayor, alder men, and juftices of the peace, and of

the patron) may unite two churches or chapels ; and make or-

der with the like confir.t, that the patrons prefent by turns,

having regard to the value of the livings united : and the in-

cumbents thereofJhall be graduates. 17 C. 2. c. 3.

New churches. ^ Claufes are commonly inferted in the feveral adls of

parliament for making provifion for the rectors of new

churches, which claufes give certain powers to juftices oi

the peace, in relation to the afleilments to be made for that

purpofe.

Markets in the 4. No fairs nor markets Jhall be kept in church yards. I'.

church yard. g^ j ft < 2 c fr

Arreft in the
^ # Clergymen Jhall not be arrejled, and drawn out of an

church or church^^ ^ ^^^^ ^^ fhgy mmd fQ div;nef^ice \ 01

pain of imprifonment of the offender, and ranfom at the king
1

will, and fatisfaclion to the party arrejled. 50 Ed. 3. c. 5

1 R. 2. c. 15.

Alfo it is faid, that arrefts in civil cafes ought not tob

of perfons going to or coming from church ; but that

warrant from a juftice of the peace for the king may b

executed in fuch cafe. Cro. Car. 602. Cro. Ja. 321.

Buljlr. 72.

But altho' the officer may be punifhed for the fame eithc

in the fpiritual or temporal courts, yet the arreft (if not 0;

a funday) is good in law. JVatfon c. 34. p. 344.

Brawling in the 6. If any perfon Jhall, by words only, quarrel, chide, c

church or church
frrawly

'tn any church or church yard, the bijhop (on proof c

two witneffes) may fufpend every layman, being an offender

ab ingreflu ecclefiae ; and every clergyman from the minijlra

tion of his office, fo long as he Jhall think meet. 5 & 6 Ed. t

c. 4. f. 1.

Striking in the 7. If any Jhallfinite, or lay any violent hands on another i

church *r church
arjy cfjurch Qr chunh ^ fa fia// he deemed ipfo fadto excm

tnunicate, and be excluded from the fellowjhip and company <

Chrift'j congregation. 5 & 6 Ed. 6. c. 4. f. 2.

Lay any violent hands'] But churchwardens, or perhaj

private perfons, who whip boys for playing in the churcl

or pull off the hats of thofe who obftinately refufe to tal

them off themfelves, or gently lay their hands on thofe wl

difturb the performance of any part of divine fervice, ar

tui

yard.
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turn them out of the church, are not within the meaning

of this ftatute. I Haw. 139.

Shall be deemed ipfo faclo excommunicate] And he (hall not

excufe himfelf by (hewing that the other aflaulted him.

I Haw. 139.

Ipfofaclo] Neverthelefs, in this and other like cafes, there

ought either to be a precedent conviction at law, which muft

be tranfmitted to the bifhop; or elfe the excommunication

muft be declared in the fpiritual court upon a proper proof

of the offence there ; for it is implied in every penal law,

that no one fhall incur the penalty thereof, till he be found

guilty upon a lawful trial. 1 Haw. 139.

8. If any Jhall malicioujly Jlr'tke another with any weapon, Striking with a

in any church or church yard, or Jlmll there draw any weapon %v

h

eap°n in
,

thc
,

with intent to Jlrike, and Jhall be convicled thereof by verdicl yard<

c °xc wc

)tf 1 2 men, or confeffion, or by two witneffes, before the judges

tf ajfize, or jujlices of the peace in their feffions, he jhall be

'djudged to have one ofhis ears cut ojf; and if he have no ears,

e Jhall be burned in the cheek with an hot iron having the Fetter

whereby he may be known and taken for a fray maker and

ghter ; and heJhall alfoJland ipfo fa&o excommunicate. 5 &
Ed. 6. c. 4. f. 3.

9. He who fteals goods belonging to a parifii church, may Sacrilege,

be indicted for ftealing the goods of the parifnioners. 1

Haw. 94.
For other matters, fee title Ci)Urcljfcuril"iJenS»

^

C&utc&foaraen&
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Cijttccljtbatuens,

/. Who are exempted from being churchwardens,

II. Chufing and [wearing of churchwardens, with

their duty thereupon.

III. "Their duty in levying rates; and therein ofvef-

tries, and felecl veftries.

IV. Their duty as to repairs\ and therein concerning

church feats.

V. Their duty as to fundry other matters.

VI Concerning preferments \ and therein of fides

men or affiftants.

VII. Their accounting.

VIII. Their punifhment on misbehaviour.

IX. Their indemnity on doing their duty.

Attorneys.

Apothecaries.

Diffenting mini*

Iters.

Other diflenter*.

Perfon having

convicted a felon,

Perfon ferving in

the militia.

1. Who are exempted from , being churchwardens'.
'

I. A Counfellor, or attorney, ought not to be chofei

JlY. churchwarden ; and if he is, he may have a prohi

bition 5 by reafon of his attendance on the courts at IVeJl

minjier. 2 Roll's Abr. 272.

2. Apothecaries, who have ferved 7 years, (hall be ex

empted from the office of churchwarden. 6 W. c. 4.

3. Diffenting teachers or preachers, in holy orders, 0:

pretended holy orders, being duly qualified, are exempte(

from the office of churchwarden. 1 W. fejf. 1. c. 18.

4. Other difienters, fcrupling to take upon them the of

fice, may execute the fame by a fufficient deputy, to'fr

approved of in like manner as other churchwardens. 1 W
feff. I. c. 18.

5. All perfons who have profecuted a felon to conviction

are exempted from the office of churchwarden, in the pa-

rifh where the offence was committed. 10 & 1 1 W. c.25

6. By the 30 G. 2. c. 25. which is of force for 5 years

&c. No private man, perlbnaliy ferving for himfelf in th<

militia, during the time of fuch fervice, (hall be liable tc

ferve as churchwarden.

II Cbufmi



//. Chufing and [wearing churchwardens ; with their

duty thereupon.

1. Churchwarden fhall be chofen yearly in Eafter veek, whentobecho-

y the joint con fen t of the minifler and parifhioners, if it jjj'01
j"

d by

ay be ; but if they cannot agree, the rriinifter fhall chufe

ne, and the parifhioners another. Can. 89.

But where there is a cuflom for the parifhioners to chufe

oth, that cuflom fhall continue. Gibf. Codex 242.

2. A perfon chofen churchwarden, refuting to take his ^e
-

fui

jj?
g t0 taI:c

office and oath, may be excommunicated for the refufal -, and

no prohibition will lie* Gibf. 243.

3. And the ecclefiaftical judge, refufing to fwear him, Reefing to

may be compelled by a mandamus. Gibf. 243.

4. The churchwardens oath, as faid to have been agreed Churchwardens

3n, upon mutual confutation between the civilians and
oat

'

common lawyers, is as follows

:

" You fhall fwear truly and faithfully to execute the of-

fice of a churchwarden within your parifh, and accord-

ing to the beft of your fkill and knowledge prefent fueh

things and perfons as to your knowledge are prefentable

by the laws ecclefiaftical of this realm: So help you god

and the contents of this book." Gibf. 243.

5. Churchwardens being thus fworn, are To far incorpo- Churchward^

ated by law, as to fue for the goods of the church, and to
a y cor

i
orate '

Dring an action cf trefpafs for them ; and alfo to purchafe

?;oods for the ufe of the parifh; but they are not a corpora-

ion in fuch fort as to purchafe lands, or take by grant, ex-

ept in London by cuflom. Gibf 241.

6. Churchwardens mail continue in office, till the new How long they

:hurchwardens be fworn. Can. 118.
fta11 conlmue "

r
II. Their duty in levying rates ; and therein of vejlries,

and felecl vejiries.

1. The rates mufl be made v/ith the confent of the ma- Summoning i

or part of the parifhioners, houfekeepers, or occupiers of vclb>
and. In order to which, publick notice of a veflry (a

>lace fo called from the veftments of the minifler kept

here) ought to be given the funday before, either in the

hurch after divine fervice is ended, or elfe at the church
loor as the parifhioners come out ; both of the calling of the

aid meeting, and alfo of the time and place of the affembling

rf it. And it will be laireir then alfo to declare for what
Vol. I. T bufmcls .
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bufinefs the faid meeting is to be held, that no one may be

furprized, but that all may have full time before, to con-

fider of what is to be propofed at the faid meeting. And
it is ufual that for half an hour before it begins, one of the

church bells be tolled to give the pariftiioners notice when

they are met. 5 Co. 67. Par. L. 54.

Who fhall have 2. At the common law, every parifhioner who paid to

a vote in the
t^e church rates, and no other, had a right to vote. Par.

veftry. ^ ^ j^^ thofe that pay no church rates fhall have no

vote in affairs relating to it, except it be the rector or vicar.

Wood b. i. c. 7.

who may ad- 3. All perfons who have a vote in the veftry have an
journ the veftry. eqUal right, and neither the minifter nor churchwardens,

without a fpecial cuftom, can adjourn the veftry ; but this

can only be done by a majority of the whole aflembly.

Str. 1047.

Laying the rates. 4« When the churchwardens and pariftiioners are there

met, they are to confider what fum of money it will be ne-

ceflary to raife for fuch repairs as (hall then be needful; and

after they have agreed what fum is fit, they are to make an

equal levy. Degge 17 1.

Majority to bind 5. And the major part of them that appear, (hall bind the

the parifli. parifti ; or if none appear, the churchwardens alone may

make the rate; becaufe they, and not the pariftiioners, arc

to be cited and puniftied, in defect of repairs. Gibf. 220.

Entiing in a 6. It is rnoft convenient, that every parifti act there be

book. entred in the parifti book of accounts, and every man'i

hand confenting to it be fet thereto ; for then it will be a

certain rule for the churchwardens to go by. Par. L. 55.

Seleft veftry. 7- By cuftom there may be felect veftries, of a certain

number of perfons elected yearly, to make rates, and ma-

nage the concerns of the parifti for that year : and fuch cuf-

tom is a good cuftom. Read. Ch. Service. Gibf. 246.

Str. 728.
Two rates ; one 8. It is holden, that a rate for the reparation of the fa-

for the fabnek, brick of a church is real, charging the land, and not the

perfon ; but a rate for ornaments is perfonal, upon the goods,

and not upon the land. Gibf. 220.

And in Jeffrey's cafe, 5 Co. 67. it was folemnly adjudged,

that the rates for the repair of the church (hall be laid upon

every occupier of lands in the parifti, altho' fuch cccupiei

live in another parifti ; and fuch perfon may come to the

veftrics of the pariftiioners, and vote in the making a rate;

but he fhall not be charged towards the ornaments of the

church, as for bells, repair of feats, bread and wine, clerk's

W3ges, vifitation charges, and the like, by reafon of fuch

lands; for that the perfonal eftates of the inhabitants an

chargeable

another for or-

naments.
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chargeable with every thin:: that doth not relate to the fa-

brick of the church, or repairs of the fences of the church

yard, or fuch other things as concern the freehold.

And therefore fouie have been of opinion, that church-

wardens mould make two rates ; one upon lands and houfes,

vhich may concern the freehold of the church, and another

ipon perfonal eftates and flock, to defray other expences.

But as this metnod creates confufion, fo it is feldom prac-

ifed.

And Sir Simon Degge fays, that he conceives the law to be

:lear otherwife; and that a foreigner who holds lands in the

>ai Jfh is as much obliged to pay towards the bells, feats, and
)rijaments, as to the repair of the church; otherwife there

vould be great confufion in making feveral levies, which
le never obferved to be pra&ifed within his knowledge.

3ut he leaves it a query, among a diverfity of opinions.

1 And Mr. Shaw, in his parim law, having cited the au-

hors who hold thefe different opinions, fays, that the prac-

ice generally now goes according to the opinion laft men-
ioned, namely, that foreigners occupying lands within the

>arifh mail be charged to,both ; and that the ecclefiaftical

udges, as well as the temporal, for the eafe and conve-
lience which accrues from the making of one levy for all,

logive countenance hereto, and begin to treat the contrary

>pinion as obfolete and out of doors, p. 92.

9. A taxation by the pound rent is the mod equitable Equal pound

vay, and not according to the quantity of the land. Wood rate -

>. 1. c. 7.

10. Where lands are in farm, not theleflbr, but the te- Tenant to be

jiant fhall be rated and pay. Gibf. 221. charged, and not

11. An impropriator, tho'. bound to repair the chancel, J^
,an

^|°
t

r

^
s alio bound to contribute to the reparations of the church, how tar charge-

f he hath lands in the parifh, which are not parcel of the able -

torfonage. Gibf. 22 r, 223.

12. It' any pcrfon find him felf aggrieved at the inequality Appeal againft

)f the afleflment, his appeal muft be to the eccleiiailical
the iates '

udge. Degge 172.

And in fuch cafe, if he will be relieved, hemuft (hew,
:hat he is illegally or unequally taxed in refpecl: of the quan-
tity of his land, as being rated for more than he has, or
put the land which he hath is over rated, or that the rate

was ncedlefs, or that fome lands in the pa rim are omitted
in the rate. Wood b. I. c. 7.

13. If any refufe to pay the rates, bein2; demanded bv
the churchwardens, they are to be fued for in the ecclefiafti-

cal courts, and not elfewhere. Gibf. 219. Dtgre 171.

T 2 Al fo

R.ve how to be

red.
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Alfo a quaker, refufing to pay church rates, may be fue&

as other parifhioners, in the ecciefiaftical court ; or he may

be profecuted before the jufiices of the peace, in the fame

manner as for his tithes.

IV. Their duty as to repairs ; and therein concerning

church feats.

Who fhall repair. 1. Of common right, the foil and freehold of the churd

is the parfon's ; the ufe of the body of the church, and th<

repair of it, common to the parifhioners ; and the difpofinc

of the feats therein, the right cf the ordinary. Gibf. 221.

Who may com- 2 . The fpiritual court may compel the parifhioners to re-

pel the repairs
. ^ ^Q(j Qf^ church, and may excommunicate even

to be maue. r ' ... .'
, • 1 i_ 1 r u -it

one of them till it be repaired; but thole that are willing t(

contribute (hall be abfolved, till the greater part agree to

;

UK. Read. Ch. Service.

Difference be- 3. If the churchwardens ereel: or add any thing new
adding

e ; t }ier to the fabrick of the church, utenfils, or church yard

repairing the they mull: have the confent of the parifhioners ; and if fuel

•Id. additions are in the church, the bifhop's licence is alfo ne

ceilary. But where necefTary repairs are wanting, th

greater part of the parifh will bind txhe lefs ; and if the majo

part will not confent, where repairs are necefTary, the church

wardens may repair without their confent, if upon notic

given they refufe to meet, or when they are met, refufe t

make a rate. But if a church fall down, the parifhioner

are not bound to rebuild it. Read. Ch. Service. 1 Vente

367-
Majority may 4. But if a church be fo much out of repair, that it \

reDuiU. necefTary to pull it down, or fo little, that it needs to be en

larged, the major part of the parifhioners may make a rat

for new building, or enlarging, as there fhaJl be occafiori

This was declared in the 29 C. 2. by all the three court

fucceflively ; notwithstanding the caufe was laboured by

great number of quakers, who oppofed the rate. Gibf. 221

Repaying the 5. The parfon, that is, the fpiritual rector, as alfo th

chancel.
ja^

r
impr0pr jator, are bound by common right to repair th

chancel, and is thereupon intitled to the chief feat therein

unlefs another hath it by prefcription ; yet he hath not th

difpofal of the feats therein, but the bifhop. Gibf 223

224.
Rtpaitingaiufle. 6. An ifle in a church, which hath time out of mind be

longed to a particular houfe, and been maintained and re

paired by the owner of that houfe, is part of his frank te

nement, and the ordinary cannot "difpofe of it, or intei

meddle in it. Gibf 221,

i- *\
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7 A feat, or priority in a feat, in the body of the church, Seat inseparable

may* be preferred for as belonging to a houfe, if it hath been
from lhe h^ Ce '

ufed, and alfo repaired, time out of mind, by the inhabi-

tants of fuch houfe. Gibf. 22 1.

And no one can claim a feat in a church by prefcription,

as appendant or belonging to land ; but it muft be laid as

belonging to a houfe, in refpecl of the inhabitancy thereof.

Wood b. i. c. 7.

And therefore a feat may not be granted to a perfon and

his heirs abfolutely ; for the feat doth not belong to the

perfon, but to the inhabitant. Gibf. 221.

V. Their duty as to fundry other matters.

1. Every churchwarden is an overfeer of the poor, al- Overfecr.

tho' every overfeer of the poor is not a churchwarden.

43 El. c. 2. / 1.

And in M. 15 C. 2. A churchwarden was committed by

the two next justices, as churchwarden, for refufing to ac-

count for the money received and difburfed by him ; but on

an habeas corpus he was difcharged : becaufe by the warrant

of commitment it ought to appear that he was overfeer of

the poor, for by the ftatute of 43 El. that is annexed to his

office of churchwarden, and the juftices have no jurifdiclion

over him as churchwarden, but as overfeer. Dalt. 186.

2. They are to fee that the church ways be well kept and Church way.

repaired. And the right to a church way may be claimed

and maintained by a libel in the fpiritual court. 2 Roll's

Abr. 287.

3. Churchwardens have the care of a benefice during its Vacancy,

vacancy : Having firft taken out a fequeftration from the

fpiritual court, they are to manage all the profits and ex-

pences of the benefice for him that fhall next fucceed; plow
and fow his glebe; take in the crop; collecl tithes; threfh

lout and fell corn; repair houfes and fences, and the like,

And they (hall take care that during the vacancy the church

fhall be duly ferved by a curate approved by the bifhop,

whom they are to pay out of the profits of the benefice.

And if the fucceubr thinks himfelf aggrieved by them, he

may appeal to the ecclenaftical judge. Par. L. 99. Comp,
Par. Off 90.

4. They (or the con (fable) (hall levy the penalties far Wo-'dly calling

perfons exercifing their worldly calling on the lord's day, <» «"!«*>«*•

29 C. 2. c. 7.

5. They (hall faffer, no plays, feafts, banquets, fuppters, Profanation of

church ales, dunking?, temporal courts or le'ets, by juries,
hc churcb'

T ' k-fSj
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mufters, or any profane ufage to be kept in the church or

church yard. Can. 88.

Attending div'ine 6. They fliall fee that the parifhioners refort to church,
fervice.

an(j cont inue there orderly, during divine fervice ; and (hall

prefent the defaulters. Can. 90.

Loitering in the 7. They fhall not fufFer any idle perfons to abide either
'

church yard.
jn t

ue c j-,u
'

rch yard, or church porch, during the time of

divine fervice or preaching j but (hall caufe them to come

in, or to depart. Can. 19.

LV

day
g
fornot

a
8. They "fliall levy the forfeiture of 12 d. a funday, on

coming to the goods of perfons not coming to church. I EI. c. 2.

church.
g^ They (or the conftable) fhall levy the penalty of 3*.

W^aT.
1*16 4^ for ulin§ unlawful paftimes on the lord's day. 1 C. c. r.

Conventicle. I0 - They (or the conftables or overfeers) fhall levy the

penalties for being prefent at unlawful conventicles. 22

C. 2. c. 1.

Rccufants. Ir# They (hall, on pain of 20/. prefent at the feffiona

once a year, the monthly abfence from church of all rccu-

fants, and the names and ages of their children above nine

years old, and the names of their fervants. And if the party,

prefented mall be indicted and convi&ed, the churchwarden

mall have a reward of 40 s. to be levied of the recufant's

goods, by warrant of the juftices in feftions. 3 J. c. 4.

Excommunicate I2# They fhall keep excommunicated perfons out of the

Perfons *

church. Can. 85.

Ornaments of 1 3. They fhall take care to have in the church a large

the church. bible, book of common prayer, book of homilies, a font oi

flone, a decent communion table, with proper coverings,

the ten commandments fet up at the eaft end, and other

chofen fentences upon the walls, a reading defk, and pulpit,

and cheft for alms \ all at the charge of the parifh. Can. 80,

81, 82, 83, 84.
Beiis* 14. They ought to keep the keys of the belfrey, and to

take care that the bells be not rung without good caufe, to

be allowed by the minifter and themfelves. Can. 88.

Regifler. 15. They fhall have a box, wherein to keep the regifter,

with three locks and keys, two keys to be kept by them,

and one by the minifter ; and every funday they fhall fee

that the minifter enter therein all chriftnings, weddings,

and burials that have been the week before ; and at the

bottom of every page, they fhall (with the minifter) fub-

fcribe their names. And they fhall, within a month after

March 25. yearly, tranfmit to the bifhop a copy thereof for

the year before, fubfcribed as above.

And fuch regifter, being carefully prefervcd, is good evi-

dence; and the falfifying of it is punifhabie at the common
law. Cibf. 229.

16. They
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16. They (hall, at the charge of the parlfh, with the Communion.

idvice and direction of the minifter, provide bread and

wine againft the communion. Can. 20.

17. They (or the overfeers) mail levy the penalty of 5/. incumbent.'

for an incumbent not reading the common prayer once a

month. 13 & 14 C. 2. c. 4.

18. They fhall collect money on charity briefs, on pain Charity briefs.

of 20 1. $An. c. 14.

19. They fhall not fuffer any ftrangers to preach, but Strange

fuch as (hall appear qualified on (hewing their licence; and
preac crs *

they (hall fee that fuch preachers regifteror fubfcribe their

names in a book to be kept for that purpofe, with the day

when they preached, and the bifliop's name who granted

the licence. Can. 50, 52.

20. They (hall, on certificate from the minifter, apply Burying in

1 to the magistrates, for conviction of offenders in not bury- woollen -

ling in woollen. 30 C. 2. c. 3.

21. Perfons who murder themfelves, or die excommu- Perfons denied

nicated, are denied chriftian burial ; and therefore the
chnftian bur»al«

churchwardens are not to fuffer them to be buried in the

church or church yard, without fpecial licence from the

bifhop. Degge 183.

22. They (hall levy the penalties for eating flefh on fifh Eating fle/h on

days. 5 El. c. 5.
fiih da >' s -

23. They (or the conftable) (hall kvy the penalty for Uniic^nfed ale-

keeping an unlicenfed alehoufe. 3 C. c. 3.
houfe -

24. They fhall receive the penalties for fervants, la- Gaming.

bourers, apprentices, or journeymen gaming in publick

houfes. 30 G* 2. c. 24.

25. They (hall receive the penalties for tipling and drun- Drunkennefs.

kennefs. 4 J. r. 5. 21 J. c. 7.

26. They (or the conftable) (hall levy the penalty for fuf- Suffering tipling,

fering tipling. 1 J. c. 9.

27. They (hall receive the penalties for hawking fpiri-
Spirituous

tUOUS liquors. 9 G. 2. C. 23.
liquors.

28. They (or the overfeers) (hall levy the penalty for (d- Corn *

ling corn by a wrong meafure. 22 C. 2. c. 8.

29. They (or the overfeers) (hall receive the penalties Butter and

relating to butter and cheefe. 13 & 14 C. 2. c. 26. clcefc -

30. They, and the overfeers, (hall diftribute amongft Foreign cattle.

the poor foreign cattle imported, forfeited, and killed. 32
C. 2. c. 2.

31. They (or the overfeers) (hall levy the penalties re- Rights and

lating to weights and meafures. 16 C. c. 19. 22 C. 2.
n:eallUCS;

c. 8.

32. They (hall carry hawkers and pedlars trading with- Hawkera and

out licence, before a juftice ot the peace. 9 tif 10 W. c 27. Pedla" 4

T 4 23- They
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Militia. 33. They (hall provide chefts wherein to lock up tht

arms, clothes, and accoutrements of the militia. 30 G. 2,

C. 25.

rate. 34. They (or the overfeers) mail pay to the high con-

bles the general county rate, out of their money col-

lected for the poor. 12 G. 2. c. 29.
£r*-3r,ts£ 35, They fhall receive the penalty for fervants carelefty
houfes '

firing houfes. 6 An. c. 3r.

Tracing hares. 36. They fhall receive the penalties for tracing hares in

the fnow (and other game penalties.) 1 J. c. 27.

Surveyors of the 37. They (hall join with the conftable and furveyor oi

highways.
t]ie hignways in chufing and returning new furveyors,

3 W. c. 12.

VI. Of preferments \ and therein concerning ftdefmtn

or affiflants.

path to prefent. *• Churchwardens by their oath are to prefent or certify

to the bifhop, or his officer, all things prefentable by the

ecclefiaftical laws, which relate to the church, minifter.

and parifhioners.

Book of articles. 2. The articles delivered to them for their direction, are

for the moil part founded on the book of canons made in

the year 1603, and the rubricks of the common prayer.

-

Statute pfefent- 3. There are alfo feveral things which they are bound tc

mencs. prefent by act of parliament ; as tipling or drunkennefs by

the flatute of 4 J. c. 5. recufants by 3 J, c. 4.

When to prefent. 4. They may prefent as often as they pleafe, but {hall not

be obliged above once a year where it hath fo been ufed, and

not above twice any where, except it be at the bimop's vifi-

tation. Can. 116, 117.
T
ieie7-

tak'ng in
5 ' ^or the Pre êntments °f any church or chapel for one

r en mens.
yearj tne regifter fhall have only 4d. Can. 116.

prefefT
may

6. The minifter may prefent where the churchwardens

neglect. Can. 1 13. But fuch prefentment ought to be upon

oath. 2 Vent. 42.

Sidefnen, 7. In larger parimes, there are officer* called fidefmefl

(anciently fynodfmen, otherwife called queftmen) to affift

the churchwardens in their enquiries and prefentment of of-

fenders : They fhall be chofen yearly in Eafter week by the

minifter and parifhioners, if they can agree \ if not, by the

bifhop. Can. 90.

Si&finaii's oath. 8. The fidefman's oath, faid to have been agreed on by

the civilians and common lawyers, is this 5

" Ym
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" You fhall fwear, that you will be afliftant to the

cc churchwardens in the execution of their office, fo far as

" by law you are bound : So help you god." Gibf. 242.

9. Whereas churchwardens are fworn, and minifters Preferment on

charged, to prefent as well crimes and diforders, as alfo the common **"*•

common fame which is fpread abroad of them, whereby

they are fometimes troubled by the delinquents or their

friends; all judges both ecclefiaftical and temporal are (by

the 115th canon) admonifhed and exhorted, as fl>ey regard

and reverence the fearful judgment feat of the higheit judge,

that they admit not in any of their courts any fuit againft

churchwardens or minifters for any fuch prefentments ; con-

fidering that they tend to the reftraint of fhamelefs impiety,

and that the rules of charity and government do prefume

that they did nothing therein of malice, but for the difcharge

:>f their confeiences.

But as common fame is often falfe, and as it is better

:hat ten offenders fhould efcape than one innocent perfon

uffer, and as the above canon fuppofes that an aclion may
?e brought for fuch prefentment; it feemeth good to ufe cau-

:ion in this matter, unlefs the offence be very notorious.

VII. Their accounting.

1 1. At the end of the year, or within a month after at vvn

bnoft, they (hall before the minifter and parifnioners (3t a

feftry) give up a juft account of fuch money as they have

jeceived, and alfo what particularly they have beflovved in

leparations, and otherwise, for the ufe of the church ; and
hall deliver up to the parimioners the money and parifh

pods in their hands, to be delivered over by them to the

icxt churchwardens by bill indented. Can. 89.

2. And if they refufe, they may be prefented at the next How
ifitation by the new churchwardens ; or any of the parifla to *«

hat are interefted may by procefs call them to account be-

i

re the ordinary 5 or the fucceeding churchwardens may
ive a writ of account at common law. And if t! ev have
fburfed more than they have received., the fucceeding

mrchwardens fhall pay what is due to them, and account
;: among their difburfements. 1 Roll's Abr. ill.
I 3. If the cuftom of the parifh is, for a certain number Acronming-t«ii

f perfons to have the government thereof, and the account Weft v«

-n up to them; thecuftom is a good cuftom, and the

tcouiU given to them a good account. Gibf. 242.

2 4, Mr.

'nen to ac-

count.

ccmj*J
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Vouchers. 4. Mr. Barlow fays, that for difburfements of any fun-

not above 40 s. their own oath is held fufficient proof; bu

for all fums above, receipts muft be produced. Barl. 105

But it may be more fatisfa&ory if receipts be produced fo

all.

Allowance of 5- The allowance of the account may be by entring i

the account. }n the church book of accounts, and having it figned to

thofe in the veftry who allow the accounts. Barl, 105.

Account allow- 6. When they have faithfully accounted, and their ac
cd, final,

Count is allowed by the minifter and major part of the pa

rifhioners prefent, it (hall not afterwards be in the power c

any to make them account again ; unlefs fome fraud i;

their account is afterwards difcovered. Wood b. 1. c, 7.

E. 7 G. 2. Wainwrtght and Bagjhaw. The churchwarder

were cited into the court of Litchfield to account. The

pleaded, that they had accounted at the veftry according t

law. Which plea was rejected ; and thereupon a prohib.

tion was granted : for the ordinary is not to take the accoun

he can only give a judgment that they do account ; and 1

what purpofe (hould they be fent back, to thofe who ha\

taken their accounts already. Sir. 974, 1 133.

VIII. Their panijhment on misbehaviour.

^Churchwardens I. If the churchwardens wafte the goods of the churd
committing

tke new churchwardens may call them to an account b

fore the bifhop, or bring their action at common law. Rea

Ch. Service.

Parifiiioners may 2. And whereas many churchwardens and overfeers, ar

be evidence
ther perfons intrufted to receive collections for the poo

and other publick monies relating to the churches and p;

rimes whereunto they belong, do often mifpend the fairi'

to the prejudices «of fuch parifhes, and of the poor, ar

other inhabitants thereof; and the parifbioners, who are tl

only perfons fometimes who can make proof thereof, ha\

not been allowed to be witneiTes againft them : it is enac"te<

that in all actions to be brought in any court at Wejlminjle.

or at the aflizes, for the recovery thereof, the evidence <

the parifhioners, other than fuch as receive alms, fhall 1

taken and admitted. 3 W. c. 11. f. 12.

Not anfwerablc 3. But churchwardens are not anfwerable for indifcn

for indifcretion. t ion? but for deceit only, if they lay out more money ths

is needful, JVocd b. I. c. 7.

IX. flu
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IX. 'Their indemnity en doing their duty.

If any action be brought a<rainfr. any churchwardens, or n , , f7
11 1 «. 1 /v- r 1 j Uouble con?,

perfons called fworn men, executing the office of churcn-

warden, for any thing done by virtue of their office, they

may plead the general iflue, and give the fpecial matter in

evidence ; and if a verdict, is given for them, or the plaintiff

Ml be nonfuit, or difcontinue, they fhall have double colts.

ij.es- 21 y.c 12.

In Kerckeval's cafe, M. 8 Car. An action was brought

tgainft the churchwardens for a prefentment upon common
ame of incontinency. Upon not guilty, it was found for

he churchwardens, and moved that they might have dou-

ble cods : But it was refolved, that this being merely eccle-

iaftical, is not within this ftatute; for that the flatute was
er intended, but where they (hall be vexed concerning

-ral matters, which they mall do by virtue of their of-

ice, and not for prefentments concerning matters of fame.

ro. Car. 285, 286.

€lttSV.

I. Clergymen.

II. Benefit of clergy.

I. Clergymen.

BY the 43 El. c. 2. Clergymen are liable to the poor Liable to the

rates, for their glebe and tithe. Poor«

2. And Mr. Hawkins fays, clergymen are within the And to the high*

urview of the ftatutes relating to the repair of highways, wa* s '

1 refpect. of their fpiritual pofTeffions, as much as any other
erfons whatfoever in refpect of any other pofTeffions ; for

he words are general, and there is no kind of intimation in

le faid ftatutes that any particular perfons fhall be exempted
lore than others. 1 Hazu. 204.

3. And it feems to be now generally fettled, that clergy- And to other
len are liable to all publick charges impofed by act of par- pubiick charges,

ament, where they are not fpecially excepted.

4. No clergyman fhall take to farm any lands (except he Shall not farm.-

ave not fufficient glebe for the expences of his houfhold)

;

n pain of 10 /. a month, half to the king, and half to him
wt fhall fue. 21 H. 8. c. 13.

5. No
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Shall not buy to ^. No clergyman (hall buy to fell again any cattle,
felUgam.

COrn, £^ wool, wood, victual, or any manner of mer-
chandize ; on pain of treble value, half to the king, and

half to him that (hall fue : and the contract (hall be void.

21 H. 8. c. 13.

Shall not keep a 6. No clergyman mail keep any tanhoufe, or any brew,

'

tanhoufe or houfe but for his own houfe ; on pain of 10 /. a month, half
brewhoufe.

tQ^ k
.

n^ and half ^ h}m that^ f̂ 2i H.

g ^ ^
May be impri- 7- The ordinary may punifh clergymen for incontinency,

foned forincon-by committing them to ward or prifon by his difcretion,
tinency.

j H. J . C. 4.

Privilege agalnft 8. A perfon, laying violent hands on a clergyman, may
an aflkult.

ke pUn [{he(i jn tne ecclefiaftical court. 13 Ed. 1. Circum-

fpecle agatis. 9 Ed. 3. ft. 1. c. 3. 2 Inft. 492.

May have the 9- Clergymen in holy orders may have the benefit ol

benefit of clergy clergy a fecond, or third time, or oftner. 2 H. H. 374.
more than once. 97 c,

Shall not be io. A clerk in holy orders (hall not be burned in th<

burnt in the hand, but (hall have the fame privilege as if he had beer

burned in the hand ; and therefore (hall not be drawn in que

ftion in the ecclefiaftical court to deprive him, or infill

any ecclefiaftical cenfure upon him. 2 H. H. 389.

Shall not ferve u. To the intent that clergymen may the better dif

temporal offices, charge their duty in celebration of divine fervice, and no

be intangled with temporal bufinefs ; if any of them b

chofen to any temporal office, he may have his writ to b

difcharged. 1 Inft. 96.

Shall not ferve 12. Ecclefiaftical perfons have this privilege, that the

in war. ought not in perfon to ferve in war. 2 Inft. 4.

Need not appear 1 3. Ecclefiaftical perfons are not bound to appear at th

at the tcm. torn5 or v iew f frankpledge. 52 H. 3. c. 10. 9 Ed. 2

c. 3. 2 Inft. 4.

ShaM not bear- 1 4. No clergyman mall be arrefted in any church
r

^
fted in the church yard, whilft he attends to divine fervice; on paii

of imprifonment of the offender, and ranfom at the king'

will, and gree to the party arrefted. 50 Ed. 3. c. 5

I R. 2. c. 15.

But the arreft notwithstanding (if not on a funday) i

good in law. JVatfon c. 34. p. 344.

Shall not be
J 5* ^ne ^°^Y °f a clergyman may not be taken by fore

taken on a fta- of any procefs upon a ftatute ftaple, or ftatute merchant
tute ftaple. 2 Inft. 4.

N«r on a capias. 16. If an action of trefpafs, debt, account, or othe

a£tion wherein procefs of capias lies, be brought againft

clerk in holv orders, and the iheriff return that he is a cler

gyman beneficed, having no lay fee in which he may b<

lam;)) >ned, in this cafe the plaintiff cannot have a capias tc'

arr.M



Clergy 285
arreft his body, but a writ to the biftiop to compel him to

appear. 13^. I. c. 45. 2 Inji. 4. Degge \<tf.

in. If a perfon be bound in recognizance in the chan- Sheriff rtiall not

cerv, or in any other court, and he ray not the fum at the
,ev

y °nh
, s«cle-

,*'V
,

'
, r 1 r 1 1 i-i fiaftjcal goods.

day ; by the common Jaw, if the perfon had nothing but

ecclefiaftical goods, the recognizee could not have a levari

facias to thefheriff to levy the fame of thefe goods, but the

writ ought to be directed to the bifhop to levy the fame of

his ecclefiaftical goods. 2 InJl. 4.

18. A clergyman (hall be amerced only according to his Shall not be

lay tenement, and not after the quantity of his fpiritual be- 2j£S wo!?
nefice. Magn. Chart, c. 14. Gibf. 15.

"
m

19. DiftreiTes (hall not be taken by fheriffs, or other of Diftrefsnot to#e

the king's minifters, in the inheritance of the church where- nMde on h;s fy-

with it was anciently endowed ; but otherwife it is of late ["
n

u

c

a

c#

,n eu"

Jpurchafe. 9 Ed. 2. c. 9. 2 InJl. 4. Gibf. 18.

20. A clergyman is not bound to pay tolls or other like Shall not pay tolj

cuftoms, for his ecclefiaftical goods ; and if he be molefted of
jj

is fPiri^ai

therefore, he may have a writ for his difcharge. 2 Inji. 4.
B°° s *

Gibf. 21.

And this not only for all the goods and merchandizes of

clergymen gotten upon their church livings, but alfo for all

*oods and merchandizes by them bought, to be fpent upon
their rectories and church livings. Degge 153.

21. Lord Cch, in his readings on the Magna Charta^ obfervatien*

"ays thus ; " True it is, that ecclefiaftical perfons have
:< more and greater liberties than other of the king's fub-
,c

jecls, wherein to fet down all would take up a whole
:c volume of itfelf, and to fet down no example agreeth not
c with the office of an expofitor ; therefore fome few ex-

j

c amples (hall be exprelTed, and the ftudious reader left to

r obferve the reft as he (hall read them in our books, and
c other authorities of law." And the inftances he gives,

ire chiefly thofe which are mentioned above ; neverthelefs

. do not find any author fince his time, who hath faid what
ire thofe other many and great privileges of the clergy ; but
he authors do generally adhere to thefe particular inftances,

>robably as being fupported by fo great an authority : Other
irivileges have been abolifhed, fince his time, by acts of
>arliament, and the adjudications of the temporal courts \

md others perhaps loft by difufe; and pofiibly fome of the
nftances above mentioned would have been gone likewife,
>r not looked upon as of fo much authority, if they had
lot been vouched by Lord Coke,

II. Ben fk
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II. Benefit of clergy.

L Original of the benefit of clergy.

II. By what perfons it may be demanded.

III. In what cafes it may be demanded.

IV. At what time it muft be demanded.

V. Effecl of clergy allowed.

I. Original of the benefit of clergy.

Original of the A Nciently princes and ftates, converted to chriftianity,
bene t o c ergy. j-^ .^ favour Qf t^e clergy, and for their encouragement

in their offices and employments, and that they might nol

be fo much in tangled in fuits, did grant to the clergy very

bountiful privileges and exemptions ; and particularly, ar

exemption of their perfons from criminal proceedings, ir

fome capital cafes before fecular judges ; which was the tru<

original of the benefit of clergy.

The clergy increafing in wealth, power, honour, num
ber, and intereft, afterwards fet up for themfelves ; an

that which they obtained by the favour of princes and ltatt

at firft, they now began to claim as their right, and a rigr.

of the higheft nature, namely, by the law of god ; and b

their canons and conftitutions endeavoured, and in fom

places obtained, vaft extenfions of thefe exemptions bot

with regard to the perfons concerned, to wit, not only t

perfons in holy orders, but alfo to all that had any kindo

Subordinate miniftration relative to the church; and like

wife in refpecT: of the caufes, exempting as far as the

could all caufes of clergymen, as well civil as criminal

from the jurifdiclion of the fecular power, and wholly fub

ordinating them immediately and only to the ecclefiaftia

jurifdiclion, which they fuppofed to be lodged firft in th

pope by divine right and inveftiture from Chrift, and fror

the pope fhed abroad into all fubordinate and ecclefiaftic;

jurifdiclion.

And by this means they endeavoured, and in fome kins

doms and for fome ages obtained, that there was a doub'.

fupreme power in every kingdom ; the one ecclefiaftica

abfolute, and independent upon any but the pope, overec

clefiaftical men and caufes; and the other fecular, of tl

king, or civil magiftrate.

But this claim of exemption, altho' it obtained much 1

this kingdom, yet grew io burdenfome, that it was froi

. tin
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pme to time qualified and abridged by the civil power, fome-
:imes by acls of parliament taking it away in fome cafes,

bmetimes by the interpretation and conftruclion of the
udges, and fometimes by the contrary ufage of the king-
lorn : for ecclefiaftical canons never bound in England, far-

,her than they were received, and fo had not their autho-

ity from their own ftrength and obligation, but from the
fages and cuftoms of the kingdom that admitted them, and
nly fo far forth as they were fo admitted.

And therefore if they were indi&ed in cafes criminal,

ut not capital, nor wherein they were to lofe life or limb,

lere the privilege of clergy was not allowed ; and there-

>re not in indi&ments of trefpafs or petit larceny.

Alfo it was not allowed them in high treafon.

But, at the common law, in all cafes of felony or petit

reafon, clergy was allowable, excepting two, infidiatores

iarum
i
& arfon. 2 H. H. 323—330.

II By what perfons it may be demanded. who may de-
mand it.

i. By a favourable interpretation of the ftatutes relating others befido
1 the benefit of clergy, not only thofe actually admitted clergymen.

to fome inferior order of the clergy, but alfo thofe who
ere never qualified to be admitted "into orders (which was
rmcrly tried by putting them to read a verfe) have been
ken to have a right to this privilege, as much as perfons

1
holy orders. 2 Hazu. 338.
2. But by the common law, a woman could not have the Women*

]
nefit of clergy : but now by the ftatute of 3 TV. c. 9. a
loman convided or outlawed for any felony, for which a
jan might have his clergy, fhall upon praying the benefit
t that ftatute, be fubjecT: only to fuch punifhment as a
ian would be in the like cafe.

3. A perfon convi&ed of hcrefy, a Jew, or a Turk, Hereticks, jews,
iall not have their clergy; but a perfon excommunicate Turks

' Perfons

Jail have his clergy. 2 H. H. 373.
excommunicate.

1 4. Alfo every perfon (not being within orders) who hath Perfons having
Jen once admitted to his clergy, fhall not be admitted to

had clersy oncc -

le fame a fecond time. 4 H. 7. c. 13.
5- And if he is convicted of murder, he (hall be marked Bu™ing in the

(nlefs he is a peer, 2 H. H. 376) with an M, on the
hand *

lawn of the left thumb; and if for any other felony, with
«T. 4H7. c. 13.

6. But he mall not be oufted of his clergy, by the bare Burning not a
•
ark in his hand, or by a parol averment, without the re- conc^five proof

|rd teitifving it, or a tranfeript thereof according to the
tfon

he convic"

Wowing ftatutes. 2 H. H. 373.

7. By
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Conviftionhow y. By 34 & 35 H. 8. c. 14. The clerk of the crowri*
to be cert! ed. ^ of: ^ peace) or f ailis&e, fhall certify a tranfcript briefly

of the tenor of the indictment, outlawry, or conviction,

and attainder, into the king's bench in 40 days : And the

clerk of the crown, when the judges of affize, or juflices

of the peace write to him for the names of fuch perfons,

{hall certify the fame with the caufes of the conviction or

attainder.

How It may be 8. Another method is given by the 3^. e.g. which
otherwiie cem- ena&S) that the clerk of the crown, clerk of the peace,

or clerk of affize, where a perfon admitted to clergy fhall

be convicted, (hall at the requeft of the profecutor, or any

other on the king's behalf, certify a tranfcript briefly and

in few *--ords, containing the effect and tenor of the indict-

ment and conviction, of his having the benefit of clergy,

and the addition of the party, and the certainty of the fe-

lony and conviction, to the judges where fuch perfon fhall

be indicted for any fubfequent offence. /. 7.

How tried whe- 9. Alfo it feems, that if the party deny that he is the

ther be is the fame perfon, iffue mutt be joined upon it, and it muft. be
ame perfon.

founcj Up0n trial that he is the fame perfon, before he can

be oufted of clergy. 2 H. H. 373.

III. In what cafes it may be demanded.

Formerly allow- i. By the 25 Ed. 3. ft. 3. c. 4. All manner of clerks,

cd in all felonies. wh fhall be convicted before the fecular judges, for an]

treafons or felonies, touching other perfons than the kin|

himfelf, fhall have the privilege of holy church.

But not in trea- 2. Clergy was never allowed in this nation, in cafes 0:
jj

fon or petit lar- high treafon, nor is it allowed on indictments of petit lar-

ceny or trefpafs ; but by the above recited act, clergy wa:

allowed in all treafons and felonies, except treafon againfl

the king: So that after this ftatute, the benefit of clergj

might be pleaded and allowed in all other treafons and felo-

nies. Hales PL 230. 2 H. H. 326.

Clergy taken 3» Confequently, wherever clergy is not allowable ir

away by ftatutes. any other cafes, it is taken away by fome fubfequent acto

parliament. Hale's PI. 230.
Allowed in new 4, Confequently, where a new felony is made by an a£

felonies, urilefs Qf par ]iament, clergy is to be allowed, unlefsexprefly takei
exprefly taken

1 /• 1 n
J

tt 1 •> t\i
away. away by fuch ftatute. Hale s PL 230.

And if it maketh a new felony, and takes away clerg;

not generally, but in fuch or fuch cafes, regularly in othe

cafes, clergy is allowable ; as if it take away clergy in caf

the party be convicted by verdict, yet he fhall have his clergy

if he ftand mute. 2 H. H. 27^*
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Bat this is in part remedied by '.he %W. c. 9. which
enacts, that if any perfon be inditied of any offence, for

which by virtue of any former ftatute he is excluded from

clergy, if he had been convicted by verdict or confefton ;

if he ftand mute, or will - anfwei directly, or challej

peremptorily above 20 of the jury, or be outlawed, he mail

not be admitted to his clergy, f. 2. But this extends not

to appeals, nor to offences made felonies by fubfequent fta-

tutes. 2 Haw. 348.

But if the ftatute enacts generally, that it fhall be felony

without benefit of clergy, or that he fhall fuffer as in cafe

of felony without benefit of clergy, this excludes it in all

circumftances, and to all intents. 2 H. H. 335.

5. It follows further, from what hath been faid, that in Therefore where

all cafes where an act of parliament oufteth clergy, in cafe
c
,

lej'gy
,

ls extl "~

r ri l • -n n. ft i_ •
J

1
ded, the indict-

01 any felony, the indictment mult precdely bring the party ment muft bring

within the cafe of the ftatute ; otherwife, altho' poilibly the the offence with-

fact itfelf be within the ftatute, and it may fo appear upon the
ln ihe ftatulei

evidence, yet if it be not fo alledged in the indictment, the

party, tho' convict, (hall have his clergy. 2 H. H. 336.
But altho' the cafe be fo laid in the indictment, that it

comes within the ftatute, to exempt the prifoner from cler-

gy, yet if upon the evidence it fall out, that tho' it be a

felony, yet it is not fo qualified as laid in the indictment,

[the jury ought to find him guilty of the felony fimply, but

|not as to the matter laid in the indictment, and thereupon

the prifoner (hall be admitted to his clergy 5 and this is

commonly done. 2 H. H. 336.
6. But if the offence was capital at the common law, inditTTment m a

tnd a ftatute only excludes it from clergv ; the indictment aa
;
ut

?
wj"c

,

h

l r l r t 11 • r, 1 , r i n oufieth or clergy
in lucn caie need not conclude againji the form of thejia- an offence which
tute, becaufe the ftatute doth not alter the nature of the was felony at

Dffer.ce, but leaves it to its proper judgment, and only takes
common iaw -

away a perfonal privilege of exemption from fuchjudgment.
2 Haw. 342.

7. Furthermore, from what hath been obferved above, Acceflary,

it follows, that where an act taketh away clergy from the

principal, and faith nothing of the accelTary ; the acceffaries

as well before, as after, (hall have their clergy. 11 Co. 37.
vPoulter's cafe.

IV. At what time it muft be demanded.

I. By the ancient common law, the benefit of c

was demanded as foon as the prifoner was brought to the bar,
conviction.

re any indictment or other proceeding againft him;
but this was found a great inconvenience to the prifoner,

Vol.1. U becaufe
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beeaufe- poflibly he might have been acquitted' of the felony;

or if not, yet in cafe of an inqueft of oiRce, he loft hi<

challenges to fuch inqueft, and yet upon fuch inqueft found,

he forfeited his goods, and the profits of his lands; anr

therefore Prifot Ch. J. with the advice of the other judges.

in the reign of H. 6. for the fafety of the innocent, woulc

not allow the prifoner the benefit of clergy before he hac

pleaded to the felony, and (having the benefit of his chal-

lenges and other advantages) had been convicted thereof

which courfe hath been generally obferved ever fince. 2 Inft

164. iH. tf. 378.

May be allowed 2. And this benefit of clergy may be allowed by tin

tho' not de- court in discretion, tho' the party challenge it not. Hati
tnanded. ^^

V. Effeft of clergy allowed,

Perfons naving I# perfons admitted to their clergy, may be continue

beTontmuedYn m prifon as a further punifhment, not exceeding one yeai

gaol. 1 8 EL c. 7.
Maybetranf- 2 . And by 4 G. c. 11. Perfons convicted of offeno
F°rct ' within benefit of clergy (except receivers and buyers i

,

ftolen goods) may, inftead of being whipped and burnt i

j

the hand, be tranfported for feven years.

Shall forfeit 3. A perfon admitted to his clergy, forfeits all I:

their goods. goods that he hath at the time of the conviction. 2 1

H. 38 S.

But not lands. 4. But prefently upon his burning in the hand, J,

ought to be reftored to the pofleffion of his lands, ar

from thenceforth to enjoy the profits thereof. 2 H. 1

Credit reftored. 5. Alfo, it reftores him to his credit ; and confequent

enables him to be a good witnefs. 2 Haw. 364.

Aftionabk to 6. And it is holden that after a man is admitted to \

call bira idon.
clergy, it is actionable to call him felon ; becaufe his offerv

being pardoned by the ilatutc, all the infamy and oth

confequences of it are difcharged. 2 Haw. 365.

€U\
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Clerit of il)t ptml

HE cuflos rotulcrum (hall appoint an able and fu f.
v̂ o^lI ap-

ficient perfon, refiding in the county ordivifion,

to execute the office of clerk of the peace, by hiinfelf or

his fufficient deputy (to be allowed of by the laid cujios 10-

tulorum, 37 H. 8. c. 1.); and to take and receive the fees,

profits, and perquifites thereof, for fo long time only as

fuch clerk of the peace fhall well demean himfelf in his

faid office. I W. c. 21. / 5.

2. But the cujios rotulorum (hall not fell the place of clerk omCe not to A
of the peace, or take any bond or other aflu ranee, to re- fold,

ceive any reward, fee, of .profit, directly or indirectly, to

him or to any other perfon for fuch appointment ; on pain

that fuch cujhs rotulorufn felling, and fuch clerk of the peace

buying, fhall be difabled to hold their respective places, and
(hall each forfeit double value of the thing given, to him
who fhall fue. 1 W. c. 11.

fi 8.

3. And every clerk of the peace, before he enters upon Oatbi

the execution of his office, fhall in open feffions take the

oath following

:

<e I A. B. do fwear, that I have not, nor will pay any
fum or fums cf money, or other reward whatfoever*

nor given any bond or other afTurance to pay any money,
fee, of profit, directly or indirectly, to any perfon or

perfons whomfcever, for fuch nomination and appoint-

ment : So help me god." 1 IF. c. 21. f. 8.

4. He fhall moreover take the oaths of allegiance, fupre- Quaj-fv;^
rnacy, and abjuration, and perform the other requisites, as

other perfons who qualify for offices.

5. No clerk of the peace, or his deputy, fhall act as fo- *:ot to a£t a*

licitor, attorney, or agent, or fue out any procefs at any Solicitor,

general or quarter feffions, where he fnall execute the office

of clerk of the peace or deputy ; on pain of 50/. to him
who fhall fue in 12 months, with treble eofts. 22 G. 2.

'. 46. / 14.

6. The clerk of the peace fhall certify into the king's shall certify out*

bench, the names of fuch as be outlawed, attainted, or con- lawries.

victed of felony. 34 &f 35 H. 8. c. 14.

7. He fhall deliver to the fherifF, within ten days af- Shall deliver

ter Sep. 29. yearly, a perfect eftreat or fchedufe of all fines, c£*g? t0
*

tb*

and other lorfehures in feffions. 22 fcf 22 C. 2. c. 22.

/;•
W 2 8. And
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leliver 8. And (hall alfo yearly, on or before the fecond Moit-

rrow of all fouls, deliver into the court of

exchequer a perfect duplicate, certificate, and effreat of all

fi ch e'treats and fchedules delivered to thefheriffs ; on pain

of 50/. half to the king, and half to him that (hall fue. 22

c> 23 C. 2. c. 22. f. 8. And moreover he may be amerced

fur the fame, by the barons of the exchequer. 3 G.

c. 15.

Upon oath. 9- And he (hall, upon delivery of the faid e&reats into the

court of exchequer, take the following oath, to be admi-

niftred by one of the barons

;

" You (hall fvvear, that thefe eftreats, now by you de-

<c livered, are truly and carefully made up and examined,
£C and that all lines, iiTues, amerciaments, recognizances,

" and forfeitures, which were fet, loft, impofed, or for-

6i feited, and in right and due courfe of law ought to be

4< eftreated in the court of exchequer, are, to the beft oi

" your knowledge and underftanding, therein contained;

" and that In the fame eftreats are alfo contained and ex-

" preffed, all fuch fines as have been paid into the court
a from which the faid eflreats are made, without any wit
u ful or fraudulent difcharge, omiflion, mifnomer, or de

" fed- whatfpever/
1 40/5 TV. c. 24. / 5.

penalty of con- 10. And if he (hall fpare, take cfF, difcharge, or concea

ceaiing finiw. any fuch fine or forfeiture, unlefs it be by rule of court, h I

fhall forfeit treble value, half to the king, and half to hin

that (hall fue : and fhall alfo forfeit his ofHce, and be inca

pable to be employed in any omce where the revenue is con

cerned. 22 W 23 C. 2. c. 22. / 9.

Yets. 11. The clerk of the peace is not bound to enter judg

ment, or the like, at the fuit of any, without having th

fee due for the fame -, but if the court order any thing with

out fuit cf another, to wit, ex officio, there he ought to en

ter the fame without having any fee for the entring there

of. Crom. 359.

Alfo Mr. Crompton fays, he fhall have for every recogni

zance of the peace taken in court 2 s. and for every relcaf

of the peace there 2 s. and for procefs awarded againft an

to find furetv of the peace 2 s. Crom. 160.

And by io&f 11 TV. c. 23. he mail have only 2 s. k
drawing an indictment of felony ; and if it is defective, h

ill draw a new one gratis, on pain of 5/. with full coifc

to him that (hall ftic. / 7, S.
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His fees alfo in divers other cafes are fpecially limited by

act of parliament 3 and it feemeth to be one of the defidc-

rata in the juilices law, that the clerk of the peace his fees

are not afcertained in all inftances, even as thofe of the

other clerks to juftices of the peace by the ftatute of the

26 G. 2. c. 14. And withal it might be requifite to infert

in the table to be agreed on for that purpofe, by whom the

fame (hall be paid in the feveral inftances refpectively, and

what (hall be the courfe of recovering the fame on non-

payment.

12. If any clerk of the peace mall mifdemean himfelf in May be d

the execution of his office, and thereupon a complaint and formifbeha

charge in writing of fuch mifdemeanor fhail be exhibited

againft him, to the juftices in feilions, the faid juftices may,
on examination and due proof thereof openly in the faid

feffions, fufpend ordifcharge him from the faid office ; and

in fuch cafe, the cujios rotuiorum (hall appoint another able

and fufficient perfon, refiding in the faid coL;:t v
r or divi-

sion, to be clerk of the peace. And in cafe of refufal or

neglect to make fuch appointment, before the next general

quarter feilions, the juftices in feffions may appoint one.

I W. c 21. / 6.

His duty in other matters is interfperfed where it falls In

amongft the other titles of this book.

Appointment of a clerk of the peace -, on the 3 7 ft 8,

€. I. &? I IV. C. 2 1.

FOrafmuch as the office of clerk of the peace for the county

cf is now void, by the death of get

man, late clerk of the peacefor thefaid county ; Know all ?nen

hy thefe prefents, that I cuPcos rotuiorum cf the county

aforefaid, do hereby nominate, e/eel, appoint and affign C. P.

wentleman, an able andfufficient perfon^ inflrucled andlearned
in the laws of England, and refiding in the faid county; to be

clerk of the peace for the faid county, to hold, execute, and

fnjoy the office of clerk of the peace for the county aforefaid l\

him/elf or hisfufficient deputy ; and to take and receive the fees,

prcfts, and perquifites thereof fo long as he /hall well, j:c.

and honejily demean himfelf in his faid office. In witnefs

whereof I the faid have hereunto jet my hand andfealx
toe- —day of in the* year .

Clipping money. See (Join*

Qockmaking. See- ^Cll3ii::r0.
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Cloth and clothier?. See CHooHClt $£)aiUt*

faBttrta*

Coaches and chairs. See (£#CifC CIU33 K)aCfellCp

Coals anD coalpits

Setting cm fire, *« "O^ tne I0 ^* 2
- c * 3 2, ^ anv Per^on ma^ wilfully

JO and malicioufly fet on fire any mine, pit, or delph

of coal or cannel coal ; he fhall be guilty of felony without

benefit of clergy.

2. And by 13 G. 2. c. 21. If any perfon fhall divert or

convey any water into any coal work, with defign to deftroy

or damage the fame -

3 heihall pay to the party grieved treble

damages with cofts.

3. There are many regulations by feveral ftatutes, con-

cerning the weights, meafures, and prices of coals, efpe-

cially in and about London, and alfo concerning the duties

thereupon, which not being of general concern, I fhall bu,t

juft mention the ftatutes, referring thereunto thofe who are

more particularly concerned.

Statutes concerning the meafures and prices of coals, an<J

regulating the coal trade in general, are,

Drowning

Meafure, price

and duty on

9 H. 5. c. 10.

16 Car 17 c. 2. c.

30 C. 2. c. 3.

b& 7 W. c 10.

9 An. c. 28.

1 2 An. Ji. 2. c. 1 7-

3 G. 2. c. 26.

4 G. 2. c. 30.

11 G. 2. f. 15.

17 G. 2. c. 35.

19 G. 2. c. 35.

23 G. 2. f. 26.

Statutes concerning; the duties on coals

;

I J. 2. c 15.

6&f 7/^ f. 18.

9 csf 10 /^. f. 13.

10 & II £K f. 21.

8 ^. f. 4.

Q if*, f. 6.

9 i^». f. 23. yi 90.

I 2 >/». 7?. 2. C. 9.

I (?. /. 2. f. 23.

5 G. c. 9.

22 G. 2. C. 37.

Cocoa nuts. See (gjrcifc*

Coffee. See <£,rcife*

€of!t?
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For matters common 10 this with other treafon?,

fee title CrcafoiU

I. f^OIN, in French, fignifieth a corner, and from thence Oiiginal cf tf*

Vj hath its name (according to Lord Coke) ; becaufe in word,

ancient time money was fquare with corners, as it is in

fome countries at this day. I bifl. 207.

Others derive this word, which in the old French h writ-

ten coign ; as alfo the Italian cunio, and the Spanifil cuna9

from the Greek word xoivos, communis ; becaufe money is the

common mean or inftrument of traffick.

But thefe derivations are too artificial. The word doth

properlv fignify a wedge, as the Latin cuneus; and hath a

verb belonging to it in the feveral languages: and is trans-

lated to lawful money ; either from the form of a wedge

ingot or lingot (linguetta) in which bullion was tranfpor ed

from all antiquity ; or elfe from the inftrument, a wedge

or chifTel, with which in trade, thefe lingou were occa-

sionally cut to the weight required, as they are at this day

in the Eaft Indies, with (heers.

2. The legitimation of money, and the giving it its de- Value of coin.

nominated value, is one fpecial part of the kind's preroga-

tive. 1 H. H. 188.

3. And the king may by his proclamation legitimate fo- Legitimating fo.

reign coin, and make it current money of this kingdom,

according to the value impofed by fuch proclamation. 1

H. H. 192.

And therefore both Englifi money, coined by the king's

authority, and foreign coin made current by proclamation,

are within the denomination of lawful money of England.

I Inft. 207.

4. But only gold or filver coin, and not brafs or copper, Cop??r c- to

are within this denomination. 1 Haw. 42.

And no perfon can be inforccd to take in payment any
money but of lawful metal, that is, of filver or gold.

1 In/}. 577. Except for fums under fix pence. 1 H. H.
195.

5. By the flatute of 25 Ed. 3. ft. 5. c. 2. it is made Counterfeiting

treafon to counterfeit the coin of this realm: That is to the
.

coin of thil

fey, whether the perfon utter it or not. $hjl. 16. 1

Haw. 42.

6. And if any perfon fhall falfly forge and counterfeit any Counterfeiting

fuch kind of coin of gold or filver, as is not the proper
°

V 4 tpju
co;n.
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coin of this realm, and (hall be current therein by the king's

confent ; he, his counfellors, procurers, aiders and abettors,

(hall be guilty of high treafon. I Mar.
fiff.

2. c. 6.

Clipping, wafli-
y m By the 5 Eh c. 11. Clipping, wafhing, rounding,

iog. filmg,
cr f||j n<r f , j ucre or ga ;n3 any the proper coin of this

realm or the dominions thereof, or of any other realm cur-
'

rent within this realm by proclamation, fhall be adjudged

treafon in the offenders, their counfellors, confenters, and

aiders.

impairing, dhni- 8. And by the 1$ El. c. 1. If any perfon mall, for lucre

nifhing, faifify- or ga ; n? by any art, ways, or means, impair, diminifh,
ln^"

faifify, fcale, or lighten the proper coin of this realm, or

any the dominions thereof, or the coin of this realm al-

lowed to be current at the time of the offence committed, by

the king's proclamation ; he, his counfellors, confenters,

and aiders mail be guilty of treafon.

Edging. 9. And if any peifon (not employed in the mint) mall

mark on the edges any the current coin of this kingdom;

or, if any perfon whatfoever mall mark on the edges any of

the diminifhed coin of this kingdom, or any counterfeit

coin rcfembling the coin of this kingdom, with letters or

grainings, or other marks or figures like unto thofe on the

edges of money coined in the mint ; he, his counfellors,

procurers, aiders, and abettors (hall be guilty of high trea*

fon. 8^9/^ c. 26. f. 3. Profecution to be in fix

months. I An. ft. I. c. 9.

Coding. 10. Alio, if any perfon fhall colour, gild, or cafe over

with gold or filver, or with any warn or materials pro-

ducing the colour of gold or filver, any coin refembling any

the current coin of this kingdom, or any round blanks of

bafe metal, or of coarfe gold or coarfe filver, of a fit fize

and figure to be coined into counterfeit milled money, re-

fembling any the gold or filver coin of this kingdom ; or if

any,perfon mall gild over any filver blanks of a fit fize and

iisure to be coined into pieces refembling the current gold

coin of this kingdom; he, his counfellors, procurers, aiders,

and abettors fhall be guilty of high treafon. 8 cf 9 TV. c. 26.

f. 4. Profecution to be in three months, f. 9.

And by the 15 &f 16 G. 2. c. 28. If any perfon fhall

wafh, gild, or colour any lawful or counterfeit filver coin

called a milling or fixpence, or add to or alter the inipref-

fion, or any part thereof, on either fide, with intent to

make fuch milling or fixpence refembie a guinea or halfgui-

nea ; or (hall any way alter cr colour halfpenies or farthings,

with intent to make them refembie a milling or fixper.ee;

he, his counfellors, aiders, and abettors fhall be guilty oi

high treafon,. Profecution to be in fix months,
11. Lord
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11. Lord Hale, fpeaking of copper halfpence and far- Counterfeiting

things, makes it a quaery, whether the counterfeiting of^JJ^*
11*

them be not treafon within the ftatuteof 25 Ed. 3. but in-

clines to the negative. 1 H. H. 195, 211, 212.

And with this agrees the {en(e of the legiflaturc, in the

fhtute of 15 & 16 G. 2. c. 28. which reciting that whereas

the counterfeiting of the copper coin of this kingdom is only

a mifdemear.or, and the punifhment often very fmall, there-

fore ena&eth, that if any perfon (hail coin or counterfeit

brafs or copper halfpence or farthings ; he, his counfellors,

aiders, and abettors, (hall fuffer two years imprifonment,

and find fureties for their good behaviour for two years

more. f. 6.

Neverthelefs, experience aiTureth that this penalty is ftill

far too fmall ; for iince the making of this aft, counterfeit

halfpence have abounded even more than they did before, to

the great injury of trade, and vexation of the people: info-

much that I have known in a common country church a

dozen or fourteen bad halfpence, good for nothing, col-

lected upon a common charity brief ; which, at the fame

rate throughout the kingdom, is 250/. lefs to the peti-

tioners. Nay even the act itfelf may poflibly have tended to

defeat its own good defign; for hereby the offenders areaf-

furcd (which before was in fome fort doubtful to them) that

the crime is not treafon nor felony.

12. If any perfon mall falfly forge or counterfeit any fuch Counterfeiting

kind of coin of gold or filver, as is not the proper coin of coin not cuneat

this realm, nor permitted to be current within this realm ;

he, his procurers, aiders, and abettors (hall be guilty of

pifprifion of high treafon. 14 El. c. 3.

13. If any perfon fhall bring falfe money into the realm,
Bringuig -n fclfc

counterfeit to the money of England^ knowing the fame to money.

be falfe, to merchandife or make payment, in deceit of the

king and his people ; he (hall be guilty of high treafon.

25 Ed. 3. Jh 5. c. 2.

Alfo, if any perfon fhall bring from the parts beyond the

Pea, any forged and counterfeit money like to the gold or

filver coin of foreign realms, current in payment within
this realm by the king's fufrerance and confent, knowing the
rame to be falfe and counterfeit, to the intent to utter or
nake payment of the fame within this realm, by merchan-
lizing or otherwife ; he, his counfellors, procurers, aiders,

md abettors fhall be guilty of high treafon. 1 fcf 2 P. Z£

M. c. 11.
f. 2.

Note
; This mufl be brought from a foreign nation, and

lot from Ireland, or ether place fubject to the crown of

2 Etwlaud 1
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England-, becaufe the counterfeiting there, is punifhable by

the Jaws of our king, as much as in England, i Haw. 43.
Coining prefs j 4. If any prefs for coinage, mall be found in the cuftody
pud tools.

of any per|-on (other than the officers of the mint), it ihall

be feized for the king's ufe; and every perfon in whofe cuf-

tody fuch prefs (hall be found, fhall forfeit 500 /. half to the

king, and half to the informer. 7 &f 8 TV. c. 19. / 4.

And by S & 9 TV. c. 26. No perfon, unlefs employed in

the mint, fhall knowingly make or mend, or begin or pro-

ceed to make or mend, or aiTift in the making or mending

'of any puncheon, counter-puncheon, matrix, {tamp, dye,

pattern, or mould, of fteel, iron, filver, or other metal,

or of fpaud, or fine founders earth, or fand, or of any othei

materials whatsoever, in or upon which there fhall be, or

he made or imprefTed, or which will make or imprefs the

figure, ftamp, or refemblance of both or either of the fide;

or flats of any gold or filver coin, current within this king-

dom ; nor fhall knowingly make or amend, or begin or pro-

ceed to make or mend, or afTift in the making or mending

of any edger or edging tool, inftrument, or engine, not

common ufe in any trade, but contrived for making of mo
ney round the edges with letters, grainings, or other mark

I

or figures refembling thofe on the edges of money coined h

the mint ; nor any prefs for coinage ; nor any cutting en

gine for cutting round blanks by force of a fcrew, out c

flatted bars of gold, filver, or other metal ; nor fhall know
ingly buy or fell, hide or conceal, or without lawful autho

rity or fuincient excufe for that purpofe, knowingly hav

in his houfe, cuftody, or poffeffion, any fuch puncheon

counter-puncheon, matrix, ftamp, dye, edger, cutting en

gine, or other tool or inftrument before mentioned ; oi

pain that fuch perfon, his counfellors, procurers, aiders, an

abettors, fhall be guilty of high treafon. f. 1. Profecutio

to be in three months, f. 9. But by the 1 An. ft. 1. c.c

f.
2. The profecution for offences by making or mending

or beginning or proceeding to make or mend any coinin

tool or inftrument in the abovefaid acl prohibited, or b

marking of money round the edges with letters or graining.'

may be commenced at any time within fix months.

And if any perfon mail, without lawful authority, know

ingly convey, or aftift in conveying out of the mint, an

puncheon, coun.er-puncheon, matrix, dye, ftamp, edgei

prefs or other tool, engine, or inftrument ufed for or aboi

the coining of monies there, or any ufeful part of fuch to<

or inftrument ; he, his counfellors, procurers, aiders, c

abettors, fhall be guilty of high treafon. 8^9 IV. c. 2(

/. 2, Profecution to be m three months. / 9.
An
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I

,And if any puncheon, dye, {lamp, edger, putting engine,

->refs, flafk, or other tool, inilrumcnt, or engine, uftd <>r

i:figned

for coining or counterfeiting gold or filver monies,
• any part of fuch tool or engine, lhall be hid or concealed

1 any place, or found in the houle, cuflody, or ppfieflic it

' any perfon not employed in the mint, nor having the

mc by fome lawful authority ; any perfon whatfoever dif-

fering the fame, may and fhall feize the fame, and carry

lem forthwith to fome juftice of the peace to be by him fe-

ired, to be produced in evidence againfl any perfon who
all be profecuted for any fuch offence. And after they

lave been produced in evidence, they mall forthwith by

jrder of the court (or by order and in the prefence of a

juflice of the peace, if there hath been no trial) be totally

efaced and deftroyed. 8 cj 9 /F! c. 26. f. 5.

15. For the better preventing the clipping, dimmifliing, Selling of cfa.

r impairing the current coin, if anv perfon (hall buy or F 'nii"

II, or knowingly have in his cuftody or pofieffion, any
[ippings or filings of the current coin of this kingdom ;

c fhall forfeit the fame, and alfo 500/. half to the king,

nd half to the informer; and fhall be branded in the right

heek with the letter R ; and be imprifoned till the pay-

ment of the 500 1. 6 & 7 IF. c. 17. f. 4.

16. And if any {hall call: ingots or bars of filver, in EuUiij^.

nitation of Spanijh bars or ingots, or {lamp them in like-

icfs of the Spanifh {lamp, he fhall forfeit the fame, and

Ifo 500/. half to the king, and half to the informer.

>e* 7 w. c 17. / 2.

And if any broker, not being a trading goldfmith or re-

ncr of filver, {hall buy or fell any bullion or molten filver,

e fhall be imprifoned fix months, f. 7.

And two juflices may fearch (and with the help of a

onflable may break open houfes, trunks, cr boxes, to

arch) for bullion fufpccled to be concealed ; and if found,

hey mall feize the fame, and the perfon in vvhofe poiTefiion

t mall be found; and if fuch perfon {hall not prove by the

tath of himfelf, or of a credible witnefs, that it is lawful

ilvcr, and was not current coin, nor clippings thereof, he
hall be committed ; and if on his trial he mall not prove
he fame by one witnefs, he (hail be imprifoned fix months.
: 8.

And no perfon mall fhip any molten filver or bullion,

without certificate from the court of the lord mayor and al-

lermen of London, and oath made before them bv the owner
.nd two witneffes, that it is foreign bullion, and that ftp

art of it was the coin of this realm, or clippings thereof,

jfor plate wrought within this kingdom ; on pain of forfeit-.

vast
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r.d other bafe

porta

ing the fame, half to the king, and half to him who fhall

fue. And the matter or captain of a fhip permitting the

fame, fhall forfeit 200/. to him who mall fue; and if it i<

a king's fhip, he fhall alfo forfeit his employment. Alfc

any officer of the cuftorns offending herein, fhall forfeii

200/. and his office. And in cafe of feizure of fuch bul-

lion, or action brought for the forfeitures, the proof fhal

Jie upon the owner -, and for want of proof, it fhall be for-

feited. 7 & 8 TV. c. 19. / 8, 9.

And if any bullion is entred to be exported, other thar

in the name of the true owner, it fhall be forfeited, hal

to the king, and half to him who fhall feize or difcover tb<

fame. 6 & 7 TV. c. 17. f. 14.
Blanched copper 17. And whereas feveral mixtures of metals have beer

invented in imitation of gold and filver, and blanched cop

per is principally made ufe of in imitation of filver, ari'

feldom, if ever, for any honed or good purpofe, it is en

acted, that if any perfon fhall blanch copper for fale,

mix blanched copper with filver, or knowingly buy or k.

or offer to fale blanched copper alone, or mixed with filver

or (hall knowingly and fraudulently buy or fell or offer 1

1

fale any malleable compodtion or mixture of metals or mi

nerals, which fhall be heavier than filver, and lock, an

touch, and wear like ftandard gold, but be manifeftiy wor!

than ftandard ; he fhall be guilty of felony, and fhall fuffdi

death as in cafe of felony. Profecution to be in thrc

months. 8 off 9 IF. c. 26. / 6, 9.

18. If any perfon fhall take, receive, pay, or put

any counterfeit milled money, or any milled money whal

foever unlawfully diminifhed, and not cut in pieces, at c

for a lower rate or value, than the fame by its denomina

doth or fhall import, or was coined or counterfeited for

he fhall be guilty of felony, and fuffer death as in cafe c

felony. Profecution to be m three months. 8 & 9 U
e. 26. f. 6, 9.

19. if one perfon counterfeits, and by agreement befot

the counterfeiting, another perfon is to take off and ver,

the counterfeit money, fuch other is an aider and abettor

and confequently a principal traytor (for in high treafo

there are no acceflaries.) 1 H. H. 214.

If one perfon counterfeit, and another (knowing that I'

did fo) puts it off, but without any fuch previous agree

meat ; fuch other perfon feems to be all one with a receive

or him, becaufe he maintains him. 1 H. H. 214.

If one perfon counterfeit, 3nd another perfon know th;

he did \o
y and doth neither receive, maintain, or abet hirr

bi

Paying coin un

iti value.

Uttering falfe

KiOiiey.
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but conceals his knowledge ; this is mifpriiion of treafon.

i H.H. 214.

But, formerly, where it did appear, that the utterer

of counterfeit money knew who counterfeited it, but barely

uttered it for his own benefit, altho' he knew it was coun-

terfeit, yet it was only a cheat and mifdemeanor, punifhable

by fine and imprifonmcnt (contrary to the opinion in Stam-

ford and Daltsn) ; but now, by the ftatute of 15 G. 2.

c. 28. it is enacted, that whereas the uttering falfe money-

is a crime frequently committed all over the kingdom, and

the offenders are not deterred, becaufe it is only a mifde-

meanor, and the punifhment generally fmall, tho' there is

reafon to believe that the utterers are often the coiners, or

in confederacy with them; therefore, if any perfon fhall

tender in payment any counterfeit coin, knowing it to be

fo, he (hall for the firfT offence fuffer fix months imprifon-

'jment, and find fureties for his good behaviour for iix months
, longer; for the fecond offence, mail fuffer two years im-

prifonmcnt, and find fureties for two years more ; and for

the third offence, mall be guilty of felony without benefit

of clergy, f. 2.

And if any perfon mall tender in payment any counter-

feit money (knowing it to be fo), and mall either the fame

day, or within ten days after, knowingly tender other falfe

money in payment, or at the time of fuch tendering have
more in his cufiody ; he fhall for the firfi: offence fuffer a
year's imprifonment, and find fureties for his good beha-

viour for two years more; and for the fecond offence, fhall

be guilty of felony without benefit of clergy, f. 3.

Perfons guilty of the faid crimes fhall be tried and con-
victed in fuch manner as is ufed againft offenders for coun-
terfeiting the coin : and the clerk of afiize, or clerk of the

peace, where the firft conviction was had, fhall certify the

fame by a tranfeript in few words, containing the tenor of

fuch conviction (for which he (ball have 2 .r. bd.); and
fuch certificate being produced in court, fhall be fufHcieht

proof of the former conviction. Profecution to be in fix

months, f. 5, 9.

Note ; By this it fhould feem, that the juflices of the

peace in felTions have power to try fuch offenders ; other-

wife this direction to the clerk of the peace to certify the

conviction is impertinent ; for he is not the proper perfon,

to certify what is done in another court, where he is not
neceffariiy fuppofed to be prefent : albeit no power is given
to the feilions by any exprefs words in this ftatute to hear

and determine fuch offences.

20. If
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€ mo- 2 0> Jf fa]fe or G]jpt money be found in a man's bands;
Brympofc^m. .

f he be fufpiciou^ lie may be arre fled till he have found

his warrant. 3 /«/?. 18. Hale's PL 21. I £/»«/. 43.

FaSife money 21. Any perfon to whom any filver money mall be ten-

donc
dred, any piece whereof fhall be diminifhed, otherwife ttem

by reafonable wearing, or that by the ftamp, impreflion,

colour, or weight thereof, he (hall fufpecr. to be counter-
1

feit, may cut, break, or deface fuch piece : and if any

piece (o cut, broken, or defaced (hall appear to be counter-

feit, the perfon tendring the fame mall bear the lofs thereof:

but if the fame mall be of due weight, and appear to be

lawful money, the perfon that cut, broke, or defaced the

fame, mall receive the fame at the rate it was coined for

And if any queftion arife, whether the piece fo cut bt

counterfeit, it fhall be determined by the next jufticeo

the peace, or chief magiftrate in a corporation. 9 ci? io/iP

c. 21. / I.

And if any counterfeit cr unlawfully diminifhed monej

fliall be produced in any court of juflice, either in evideno

or otherwife, the judge fhall caufe it to be cut in pieces ii

open court, or in the prefence of a juflice of the peace, am

then to be delivered to or for the perfon to whom it belongs

8\'&. 9 JPt ct 26. / 5.

Bail. 22. By the 3 Ed. 1. c. f 5. Perfons taken for falfe mone

are not bailable by juffices of the peace.

But they muff, take the examinations and information;

and bind over the witnefTes to the proper court, and com

mit the perfons accufed. 1 H. H. 372.
Evidence. 23. It is not neceffary there mould be two witnefTes i.

cafes of counterfeiting the coin, as it is in other high trea

fons ; but perfons may be convicted according to the courl

of the common law, by one witnefs only. 1 H. H. 318

Judgment. 24. The judgment for high treafon, relating to the coin

is, to be drawn to the place of execution, and there hange

by the neck till he be dead. 2 Haw. 444.
But it is generally provided by the feveral flatutes, thz

this fhall work no corruption of blood, nor lofs of dower.
Except out of 25. The abovefaid offences relating to the coin, are ex

^in.
Se" C

*
?a

" cepted out of the general pardon, of the 20 G. 2. c, 52.

Reward for con- 26. Every perfon who mall apprehend any perfon wh
webnganoffen.

jiat jj counterfeited any of the current [gold or filver] coi

of this realm ; or that for lucre or gain hath clipped, waft

eJ, filed, or any way diminifhed the fame ; or hath a

tered fh llings and fixpences to make them refemble guine;

and half guineas, or halfpennies and farthings to make thei

lock like (billings and fixpences; or mail bring or caufe
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be brought into this kingdom, any cl'pt, falfe, or counter-

feit coin ; and ptofecute fuch perfon to conviction : every

fuch perfon fhall have a reward of 40/. In order to which,

the judge fliall give him under his hand, a certificate certif) ing

the conviction, and the county in which it was made, and

that the offender was taken and profecuted by fuch perfon ;

and if any difpute fhall arife between feveral perfons appre-

hending and profecuting, the judge {hall in the certificate

appoint the reward to be paid amongft them, in fuch pro-

portion as he mail think reafonabie. The faid certificate

to be tendred to the {her iff, who mall thereupon pav the

fame without fee, within one month after fuch tender and
demand, on pain of forfeiting to the party double the fum,
with treble cofts. The fheriff to be repaid out of the trea-

fury. 6 & j IK c. 17. / 9, 10, 11. 15 & 16 G. 2,

c. 28. / 7.

In like manner a reward of 10/. fhall be paid, for appre-

hending and convicting a counterfeiter of the copper money.
15 & 16 G. 2. c. 28. / 7.

27. If any perfon, being out of prifon, {hall be guilty of P^don to a<r-

clipping, coining, counterfeiting, warning, filing, or other- ^
mPhcea ,tt"

"wife diminifhing the [gold or filver] coin of this realm,
and afterwards difcover two or more perfons who have com-
mitted any of the faid crimes, fo as two or more be con-
victed ; he fhall have the king's pardon, and if he is an
apprentice, he fhall be made a freeman. 6 & j PF. c. 17.

/ 12.

In this claufe at large in the flatute, is an inftance of
that multiplicity of words, which is fometimes ridiculed in

our laws ; where it is faid, two or more perfon or perfons,

and again, tzuo or more of the perfon or peifons.

Further ; If any perfon, being out of prifon, fhall be
guilty of altering fixpences or millings, to make them look
like half guineas or guineas ; or altering farthings or half-

;
peniesj to make them look like fixpences or millings ; or of
counterfeiting brafs or copper halfpennies or farthings; or of
uttering falfe money, and afterwards difcover two or

more perfons who have committed any of the faid crimes,

fo as two be convicted ', he fhall have the king's paidon.

15 & 16 G. 2. c. 28. / 8.

28. The commiflioners of the treafury may iiTue a fum Charges of n»»
not exceeding 600/. yearly, for the charges and expences

-"ecutiR s-

of the officers and others employed in the profecution of
offences in counterfeiting, diminifhing, or otherwise con-
cerning the current coins of this realm. 7 An, c. 24. / 4.

*5 far 16 G. 2. c. 28. / ic.

4 Commit'
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Without -.var-

iant.

Commitment,
when.

ANciently there were more felons committed to gaol

without mittimus in writing, than were with it
•

fuch were all the commitments by conftables, watchmen,

and private perfons arrefting for felony, and bringing to the

common gaol, long before there were any juftices of the

peace; and yet mittimus's are not of fo ancient date even

as they, i H. H. 610.

But now, fince the habeas corpus act, a commitment in

writing feems more neceflary than it was in former times;

otherwife the prifoner may be admitted to bail upon that

act, whatfoever his offence may have been.

When a ftatute appoints imprifonment, but limits nc

time when, it is to be understood that he (hall be imprifoned

prefently. Dalt. c. 170.

Concerning which I will fet forth,

/. Who may be committed.

II. 1*0 what place.

III. "The form of the commitment.

IV. Charges cf the commitment.

V. That the gaoler Jhall receive the prifone*

VI. Shall certify the commitment.

VII. Commitment difcharged.

Who may be

committed :

Perfons not bail-

able, or not

finding bail.

Perfons guilty of

contempt.

Perfons charged

with felony.

JT. Who may be committed.

1. There is no doubt, but that perfons apprehended fo

offences which are not bailable, and alfo all perfons wh<

neglect to offer bail for offences which are bailable, muft b

committed. 2 Haw. 116.

2. And it is faid, that wherefoever a juftice is impowere-

by any flatute to bind a perfon over, or to caufe him to do

certain thing, and fuch perfon being in his prefence (hall re

fufe to be bound, or to do fuch thing, the juflice may com

mit him to the gaol, to remain there till he fhali comply

2 Haw. 116.

3. If a prifoner be brought before a juftice, exprefl

charged with felony upon oath, the juflice cannot dsfcharg

him, but mufi bail or commit him. 2 II. II. 121.

4. Bi
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4. But if he be charged with fufpicion only of felony, Perfons charge^

vet if there be no felony at all proved to be committed, or
on u

i
,lc,on *

if the fact charged as a felony be in truth no felony in point

of law, the juftice may difcharge him ; as if a man be

charged with felony for ftealing a parcel of the freehold, or

for carrying away what was delivered to him, and fuch like,

for which tho* there may be caufe to bind him over as for

a trefpafs, the juftice may difcharge him as to felony, be-

caufe it is not felony. But if a man be killed by another,

tho' it be by mifadventure, or felf defence (which is not

properly felony), or in making an affault upon a minifter

of juftice in execution of his office (which is not at all fe-

lony), yet the juftice ought not to difcharge him, for he

muft undergo his trial for it ; and therefore he muft be

'committed, or at leaft bailed. 2 H. H. 121.

5. But commitment by the jufticcs of the peace almoft Perfons not pay*

in all cafes (except for the peace, good behaviour, felony, or
ing ti "Sil 1:ns *

higher offences) is but to retain the party till he hath made

flne to the king ; and therefore if he offer to pay it, or find

fureties by recognizance to pay it, he ought not to be com-

mitted, but to be delivered prefently. Dalt. c. 170.

II. To what place. To what P!acc *

t. All felons (hall be committed to the common gaolj To the gaol.

and not elfewhere. 5 H. 4. c 10.

2. But vagrants and other criminals, offenders, and per- Houfe of cor-

fons charged with fmall offences, may for fuch offences, or
reaion *

for want of fureties, be committed either to the common
Taol, or houfe of correction, as the juftices in their judg-

ment (hall think proper. 6 G. c. 19.

3. And they may commit other offenders to the ftocks, Stocks.

)r other cuftody, by particular ftatutes.

4. Generally, if a man commit felony in one county, Different county.

md be arrefted for the fame in another county, he (hall be

:ommitted to gaol in that county where he is taken. Dalt*,

:. 170.

Yet if heefcapes, and is taken on frefh fuit, in another

•ounty, he may be carried back to the county where he

tfas firft taken. Dalt. c. 170.
i Alfo by the 24 G. 2. c. 55. If a perfon is apprehended,

lpon a warrant indorfed, in another county, for an offence

iiot bailable, or if he (hall not there find bail, he fhall be

:arried back into the firft county, and be committed (or if

Dailable, bailed) by the juftices in fuch firft county.

Vol. I, X HI. Fsr*
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Form

:

III. Form of the commitment.

In whofe name, i. It mull be in writing, either in the name of the king,

and only tefted by the perfon who makes it, or it may be.

made by fuch perfon in his own name, exprefling his office,

or authority, and muft be dire&ed to the gaoler, or keeper

of the prifun. 2 Haw. 119.

Yet the mention of the name and authority of the ju-

ftice, in the beginning of the mittimus, is not always ne-

ceffary, for the feal and fubfcription of the juftice to the

mittimus, is fufHcient warrant to the gaoler ; for it may be

fupplied by averment, that it was done by the juftice. 2 H„
H. 122.

The party's
2> jt {hou i ( | contain the name and furname of the party

committed, if known; if not known, then it may be fuf-

iicient to defcribe the perfon by his age, ftature, complexion,

colour of his hair, and the like, and to add that he refufeth

to tell his name. 1 H. H. 577.
©ath.

g # It is fafc, but not necelTary, to fet forth, that the

party is charged upon oath. 2 Haw. 120.
Caufe. 4, It ought to contain the caufe, as for treafon, or fe-

lony, or fufpicion thereof; otberwife if it contain no caufe

at all, if the prifoner efcape it is no offence at all ; where-

as if the mittimus contained the caufe, the efcape were trea-

fon or felony, tho' he were not guilty of the offence ; and

therefore for the king's benefit, and that the prifoner may

be the more fafely kept, the mittimus ought to contain the

caufe. 2 Inji. 52.

And hereupon it appeareth, that a warrantor mittimus

to anfwer to fuch things as mail be objected againft him,

is utterly againft law. 2 Inji. 591.

Alfo, it ought to contain the certainty of the caufe ; and

therefore if it be for felony, it ought not to be generally

for felony, but it mull contain the fpecial nature of the

felony, briefly, as for felony for the death offuch an one, or

for burglary in breaking the houfe of fuch an one ; and the

reafon is, becaufe it may appear to the judges of the king's

bench, upon an habeas corpus, whether it be felony or not.

2 H. H. 122.

But the want hereof feems not to make the commitment
abfolutely void, fo as to fubjecl the gaoler to a falfe impri-

fonment; but it lies in averment to excufe the gaoler or of-

ficer, that the matter was for felony. 1 H. H. 584.
Ctadufion. 5. It muft have an apt conclufion ; as if it is for felony,

to detain him till he be thence delivered by law, or by or-

der
'
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der of law, or by due courfe of law. 2 Haw. 120. 2 H.

H. 123.

But if the conclufion be irregular, it doth not feem to

make the warrant void, but the law will reject that which

is furplufage, and the reft fhall ftand ; fo that if the matter

appear to be fuch, for which he is to remain in cuftody, or

be bailed, he fhall be bailed or committed as the cafe requires,

and not difcharged, but the wrong conclufion (hall be re-

je£ed. 1 H. H. 584.

It is alfo to be obferved, that a commitment grounded on

an acf. of parliament, ought to be conformable to the me-
thod prefcribed by it. As where the overfeers were com-
mitted for refusing to account, and the warrant concluded

in the common form, until they be duly difcharged accord-

ing to law, upon the return of an habeas corpus the court

held the commitment void, becaufe the warrant ought to

have concluded, there to remain until he fhall account, as

the 43 EL c. 2. doth appoint. And a difference is, where

a man is committed as a criminal, and where only for con-

tumacy ; in the firft cafe, the commitment mutt be, until

difcharged according to law ; but in the latter, until he com-
ply. 2 Haw. Not. 33.

Where a ftatute appoints imprifonment, but limits no

time how long, in fuch cafe the prifbner muft remain at

the difcretion of the court. Dak. c. 170.

6. It muft be under feal ; and without this, the commit- Se^L

ment is unlawful, the gaoler is liable to a falfe imprifon-

ment, and the wilful efcape by the gaoler, or breach of pri-

fon by the felon, makes no felony. 1 H. H. 583.
But this muft not be intended of a commitment by the

fellions, or other court of record ; for there the record it

felf, or the memorial thereof, which may at any time be

entred of record, are a fufficient warrant, without any

warrant under feal. 1 H H. 584.

7. It mould alfo fet forth the place at which it is made. Pk*&

2 Hazu. 119.

8. It muft alfo have a certain date, of the year and day. Time.

2 H.H. 123,

IV. Charges of the commitment.

By the 3 J. c. 10. Every perfon who fhall be commit- Charge:,

ted to the common or ufual gaol, within any county or

liberty, by any juftice of the peace, for any offence or

mifdemeanor, the laid perfon fo to be committed, having

means or ability thereunto, fhall bear his own reafonable

charges for fo conveying or fending him to the faid gaol,

X 2 and
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and the charges alfo of fuch as (hall be appointed to guard

him to fuch gaol, and (hall fo guard him thither : And if

any fuch perfon fo to be committed, fhall refufe at the time

of his commitment and fending to the faid gaol, to defray

the faid charges, or fhall not then pay or bear the fame-;

then fuch juftice (hall by writing under his hand and feal 1

,

give warrant to the con$abIe of the hundred, or conftable

of the townfhip where fuch perfon (hall be dwelling and

inhabit, or f?om whence he fhall be committed, or where

he fhall have any goods within the county or liberty, to

fell fuch and fo much of the goods and chattels of the faid

perfon (o to be committed, as by the difcretion of the faid

juftice fhall fatisfy and pay the charges of fuch his convey-

ing and fending to the faid gaol, the appraifement to be

made by four of the honeft inhabitants of the parifh where

fuch goods mall be ; the overplus to be delivered to the

party.

And by the ftatute- of the 27 G. 2. c. 3. When any

perfon, not having goods or money in the county where

he is taken, fufficient to bear the charges of himfelf and of

thofe who convey him, is committed to gaol, or to the

houfe of correction, by warrant from a jultice
3 then on

application by the conftable or other officer who conveyed

him, to any juftice for fuch county or place [fuch juftice]

ihall upon oath examine into and afcertain the reafonable

expences, and fhall without fee by his warrant order the

treafurer to pay the fame. But in Middle/ex, the fame fhall

be paid by the overfeers of the poor of the parifh where the

perfon was apprehended.

Note , By the habeas corpus ac"t, the charges of convey-

ing an offender is limited not to exceed 12 d. a mile;

which may be an argument for allowing as much in this

cafe, efpecialiy as fecurity is to be given before a man is

removed on that acl: by habeas corpus , that he fhall not

efcape by the way, which renders guards- in that cafe not

fo necelT&ry.

V. Gaoler Jl:all receive the' prifoner.

9'er refufing if the gaoler fhall refufe to receive a felon, or take any

thing for receiving him, he fhall be punifhed for the famey
by the juftices of gaol delivery. 4 Ed. 3. c. 10. Dalt.

c. 170.

But if a man be committed for felony, and the gaoler

will not receive him, the conftable muft bring him back

to the town where he was taken; and that town fhall be

eh&rged with the keeping of him, until the next gaol de-

livery :

««> receive.
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livery: Or the perfon that arretted him, may in fuel i cafe

keep the prifoner in his own houfe, as it feemeth. Dalt.

c. 170..

But in other cafes it feems, that regularly no one can

juftify the detaining a prifoner in cultody out of the com-

mon gaol, unlcfs there be fome particular rcafon for fo do-

ing : as if the party be (o dangeroufly lick, that it would

apparently hazard his life to fend him to tlie gaol, or there

be evident danger of a refcous from rebels, or the like.

2 Haw . 1 1 8.

VI. ¥he gaoler foall certify the commitment.

By the 3 H. 7. r. 3, The fheriff or gaoler mall certify Commitm-m to

the commitments, to the next gaol delivery.
bc ccitllld -

VII. Commitment difcharged.

It feems that a perfon legally committed for a crime, cer- Commitment

tainly appearing to have been done by fome one or other,
dikhai o d -

cannot be lawfully difcharged by any one but the king, till

he be acquitted on his trial, or have an ignoramus found by

the grand jury, or none to profecute him on a proclamation

for that purpofe by thejuftices of gaol delivery. But if a

perfon bc committed on a bare fufpicion, without an in-

dictment for a fuppofed crime, where afterwards it ap-

I pears that there was none, as for the murder of a perfon

thought to be dead, who afterwards is found to be alive 3 ic

hath been holden, that he may be fafelv difmiiTed without

any farther proceeding, for that he whofuffers him toefcape

is properly punifhable only as an acceiTary to his fuppofed

offence ; and it is impoffible that there mould be an accef-

fary, where there can be no principal ; and it would be

hard to punifh one for a contempt, in difregarding a com-

mitment founded on a fufpicion, appearing in fo uncon-

tefted a manner to be groundlefs. 2 Haw. ill.

Mittimus for felony.

Weflmorland. O IR John Pennington, baronet, one of the

O jufiices of our lord the king, ajfigned to keep

the peace in thefaid county, and alfo to hear and determine

divers felonies, trefpaffes, and ether tnifdemeanors in the fo.id

county committed-, To the keeper of the gaol of our jaid lord

the king at . in the fa'id county, or to his deputy there,

and to each of them, greeting. Whereas A. O. late of »

in thefaid county , labourer , hath been arrejhd by the conjia-

x 3 %
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IJg of. in the faid county , for fufpicion of a felony by

him, as it isfaid, com?nitted, injlealing a black mare, of the

value of 40 s. the property of A. P. of in the faid

county, yeoman: Therefore on the behalf of our faid lord the

king, I command you and each of you, that you or one of you

receive the faid A. O. into your cuftody in the faid gaol,

there to remain till he be deliveredfrom your cuftody by the law

and cujlom of England. Given under my hand and feal at

in the faid county, the- day of in the

— year of the reign of our faid lord -.

Another.

Weftmorland.T P. efquire, &c. To the keeper of the comr

I o mon gaol at in thefaid county,

or to his deputy there : Tliefe are in his majejlys name to charge

end command you, that you receive into your faid gad, the

body of A. O. late of in the faid county, yeoman,

taken by A. C. con/lable of : in thefaid county, and by

him brought before me fir fufpicion offelony, that is to fay,

forflealing :
And that you fafely keep the faid A. O.

in your faid gaol, until the next general gaol delivery for the

faid comity [if he be not bailable; or if bailable, then thus]

until he fnall thence be delivered by due courfe of law, An\

hereoffail you not
y
&c.

Another.

Weftmorland. "| P. efquire, &c. To the keeper of

I • 1fend you herewithal the body of A. CX

late of -in thefaid county, labourer, brought before me

this prefent day, and charged with the felonious taking and

carrying away forty ft)eep, the property of -which alfo

be hath confejfed upon his examination before me [by which he

is not bailable] : Therefore thefe are on the behalf of ourfaid

lord the king to command you, that immediately you receive the

faid A. O. and himfafely keep inyourfaid gaol, until that he

be thence delivered by the due order of law. Hereoffail you

not, as you will anfwer for your contempt at your peril. Given

tinder my hand andfeal at &c.

Or thus, in the king's name.

Weftmorland. ^> EORG E the third by the grace of

VJT god, of Great Britain, France, andlre-,

land, king, defender of thefaith», andfo forth: To the keeper

of our gaol at *r in our faid county of W. or to his,

deputy;*
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deputy, greeting : Whereas A. O. late of in cur faid

county, yeoman, is arrejled for fufpicion offelony, by him, as

it is /aid, co?n?nitted, in felonioujly taking and carrying away

*of the value of the property of We
t' :.r command you, and each of you, that you receive him

ud A O. into your cujlody in our faid gaol, or that one

do receive him, there to remain till he be deliveredfrom
ujlody, according to the law of our kingdom of England.

lefs J. P. efquire, one of the jliftices ajfigned to keep the

in ourfaid county, and alfo to hear and determine divers

felonies, trefpafjes, and other mifdemeanors in our faid county

committed, at in thefaid county, the • day of

in the year of cur reign.

General warrant of commitment.

Weftmorland. Tj P. efquire, one ofthejuftices ofour lord the

I • king, ajfigned to keep the peace within the

faid county, To the conflable of • in thejaid county, and

to the keeper of —at in thefaid county.

Thefe are to command you thefaid conflable, in his majefly's

name, forthwith to convey and deliver into the cujlody of tin

faid keeper of thefaid the body of A. O. &e. And
you the faid keeper are hereby required to receive thefaid A. O.
into your cujlody in the faid and him there fafely to

hep, &c. Given under my hand andfeal, the day of— in the— ' year of the reign of his faid maj(fly
king

George the third.

Common, (Nufance by digging holes therein.)

See 5Hgfjttiap&

i

Common p?a?er.

Mpugners of the form of worfhip in the church oOmpugntrsofthe

. England, eftablifhed by Jaw, and contained in the
b^fcommon

book of common prayer; of the 39 articles ; of the rites

and ceremonies of the church ; and of epifcopal govern-

ment; (hall be excommunicated ipfo faclo, and not refWed
but by the biftiop or archbifhop on their repentance, &
5, 6, 7.

j an.

X 4 2. If
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Minifters dero- 2 . If any parfon, vicar or other minifter, that ought to
gating from the , .

J r
-n i r /in

book of common u,e tne common prayer, or to minuter the lacraments, lhall

prater. refufe to do the fame, or (wilfully Handing in the fame)

fhall ufe any other form, or fhall fpeak any thing in dero-

gation of the fame book or of any thing therein contained;

he (hall, on conviction, for the firft offence forfeit to the

king one year's profit of all his fpirituai promotions, and

be imprifoned for fix months ; for the fecond offence, fhall

be deprived of all his fpirituai promotions, and be impri-

foned for a year ; and for the third offence, (hall be depri-

ved of all his fpirituai promotions, and be imprifoned du-

ring life. And if he has no fpirituai promotion, he fhall

for the firft offence be imprifoned for a year ; and for the

fecond offence, during life. I El. c. 2. f. 4—8.

But this fhall not reftrain the fpirituai court, from pro-

ceeding againft thefe offenders 3 and they may be deprived

by the faid court, according to the courfe of the fpirituai

law, for the firft offence, id. f. 16, 23. I Haw. 9.

Anyperfonde- 3. If any perfon whatfoever mail in plays, fongs, or by
pravmg the book otner pen WO rds, fpeak any thing in derogation of the

praver.
* " fame book, or any thing therein contained ; or fhall by

open fact caufe or procure any minifter in any place to fay

common prayer openly, or to minifter any facrament, in

other form, or fhall interrupt or let any minifter to fay the

faid common prayer; he fhall (being indicted for the fame

at the next affizes) forfeit to the king for the firft offence

100 marks, and for the fecond 400 marks ; (which if not

paid in 6 weeks after conviction, he fhall fuffer 6 months
imprifonment for the firft offence, and 12 months for the

fecond ;) and for the third offence fhall forfeit all his goods

and chattels, and be imprifoned during life. 1 EL c. 2. f,

9, 10, 11, 12, 13, 20.

Refident incum- 4- ^nere an incumbent refides upon his living, and

bent to read the keeps a curate^ the incumbent himfelf (not having lawful
common prayer impediment to be allowed by thebifliop) fhall at leaft once
once a month. r

, ,
, , ,

J
< , , ,

a month openly and publickly read the common prayer,

and (if there be occafion) adminifter the facraments, and

other rites of the church -, on pain of 5 /. to the poor, on
conviction by confemori, or oath of two witneffes, before

two juftices; and in default of payment in ten days, the

fame to be levied by the churchwardens or overfeers by di-

ftrefs and fale, by warrant of fuch juftices. 13 & 14 C. 2*

Confeflioto
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ConfefTton.

CONFESSION is twofold, either exprefs, or im-

plied.

An exprefs confeflion is, where a perfon directly confeftes

the crime with which he is charged ; which is the higheft

conviction that can be. 2 Haw. 333.
But it is ufual for the court, efpecially if it be out of

clergy, to advife the party to plead and put himfelf upon
his trial, and not prefently to record his confeflion, but to

admit him to plead. 2 H. H. 225.

An implied confeflion is, where a defendant in a cafe not

capital, doth not directly own himfelf guilty, but in a
manner admits it by yielding to the king's mercy, and de-

firing to fubmit to a fmall fine ; which fubmiflion the court

may accept of if they think fir, without putting him to *
direct confeflion. 2 Haw. 333.

It feems that the confeflion of the defendant taken upon
an examination before juftices of the peace, or in difcourfe

with private perfons, may be given in evidence againft the

party confefling, but not againft others. 2 Haw. 429.
All thofe who on their examination own themfelves

guilty of a felony alledged againft them, and are charged

in their mittimus with the felony fo confefled, feem to be

excluded from bail ; for bail is only proper where it ftands

indifferent whether the party be guilty or innocent. 2
Haw. 97.

Conies. See (gftWC*

Conjuration. See {KHitC&Craft*

Confpiracpt
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Confpfracp*

/. What it is.

II. How funifhabk.

I. What it is.

By the common i. 1JY the common law there can be no doubt, but that
~aw * -O all confederacies whatfoever, wrongfully to preju-

dice a third perfon, are highly criminal ; as where divers

perfons confederate together by indirect means to impove-

rifh a third perfon, or falfly and malicioufly to charge a

man with being the reputed father of a baftard child, or to

maintain one another in any matter whether it be true or

falfe. i Haw. 190.

% ftatute. 2. And confpiracy by ftatute is as follows : Confpirators

are they, that do confederate or bind themfehes by oath, cove-

nant, or other alliance, that every of them/hall aid and bear

the other falfly and malicioufly to indicl, or taufe to indicl, or

falfly to move or maintain pleas ; and fuch as retain men in

the country, with liveries or fees to maintain their malicious

mterprifes ; and this extendeth as well to the takers, as to the

givers : Andjlewards and bailiffs of great lords, who by their

office or power, undertake to bear or maintain quarrels, pleas%
er debates, that concern other parties than fuch as touch the

€flate of their lords or themfelves. 33 Ed. I. ft, 2.

From this definition of confpirators, it feems clearly to

follow, contrary to the opinion of Lord Coke, that not

only thofe who actually caufe an innocent man to be in-

dicted, and alfo to be tried upon the indiclment, whereupon
he is lawfully acquitted, are poperly confpirator?, but that

thofe alfo are guilty of this offence, who barely confpire to

indic~t a man falfly and malicioufly, whether they do any
act in profecution of fuch confpiracy or not. I Haw. 189,
L. Raym. 1 1 69.

But an aclion will not lie for the confpiracy, unlefs it be
put in execution ; for in fuch cafe, the damage is the ground
of the aclion. L. Raym. 378.

Alio it plainly appears from the words of the ftatute,

that one perfon alone cannot be guilty of confpiracy, within
the purport of it ; from whence it follows, that if all the

defendants who are profecuted for fuch a confpiracy be ac-

quitted but one, the acquittal cf the reft, is the acquittal

of that pne alfo : And upon the fame ground it hath been

2 holtlen,
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holden, that no fuch profecution is maintainable againft a

hufband and wife only, becaufe they are efteemed but as

one pcrfon in law : But it is certain, that an action on

the cafe-, in the nature of a confpiracy, may be brought

againft one only : Alio, it hath been refolved, that if fuch

an action be brought againft fever?) perfons, and all but

ne be acquitted, yet judgment may be given againft that

ne only. 1 Haw. 192.

Alfo in the cafe of K. againft Kinnerjlcy and Moore, 71

G. An information was brought, fetting forth that the

efendants, being evil difpofed perfons, in order to extort

money from my lord Sunderland, did confpire together to

charge my lord with endeavouring to commit fodomy with

the laid Moore. The defendant Kinnerjley only appears, and

pleads to iftue, and is found guilty. And now exception

was taken in arreft of judgment, that to every confpiracy

there muft be two perfons at leaft, whereas here is only one

brought in and found guilty, and the other poftibly may
be acquitted. But it was anfwered, that this is arguing

from what has not happened, and probably never will ; for

tho' Moore may have an opportunity to acquit himfelf, and

is not concluded by the verdict as Kinnerjley is, yet as the

matter now ftands, Moore himfelf is found guilty, for the

confpiracy is found as it is laid, and thereforejudgment may
be given againft one, before the trial of the other. And
a cafe was quoted, where feveral were indicted for a riot,

with many others, and two only were found guilty ; and it

was objected, that there muft be three to make a riot; but

upon the words, with many others, judgment was given

againft the defendants. And the. court over-ruled the ex-

ception. And the defendant had fentence. And in the

Eajfer term following, Moore alfo was convicted and had

judgment. Str. 193.
And, E. 18 G. 2. K. againft Eliz. Niccoh. She was in-

dicted for confpiring with Tbo. Bygravc, unjuftly to charge

William Frankland with a robbery, and for that purpefe

going before a juftice, where Bygrave fwore it upon him.

Niccoh onlv came in, and pleaded not guilty. And the jury

found thatfhe was guilty, but that Bygrave died before the

indictment was preferred. Exception was taken, that one

alone cannot be guilty of a confpiracy, and here is but one

convicted. But the court over-ruled this, on the autho-

rity of Kinnerjleys cafe, in which cafe there was a poftibi-

lity of contradictory verdicts, which here cannot be. Str.

1227. *

IL K:z»
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Conspiracy*

On ac\ion*

II. How funified.

I. It is clear, that thofe who are convicted of confpiraq

at the fuit of the party, mall have judgment of fine am
imprifonment, and to render the plaintiff his damages,

i Haw. 193.

On indigent 2. Alfo it is certain, that he who is convicted at the fuii

m information. f the king, of a confpiracy to accufe another of a mattei

which may touch his life, (hall have judgment that he fhal

lofe the freedom and franchife of the law (whereby he i;

difabled from being put upon any jury, or to be fworn as i

witrtefs, or even to appear in perfon in any of the king's

courts), and alfo that his houfes, lands and goods mail bt

feized into the king's hands, and his houfes and lands ftrip-

ped and wafted, his trees rooted up, and his body impri-

soned. And this is commonly called villainous judgment,

and is given by the common law, and not by any ftatute.

and is faid generally in fome books to be the proper judg-

ment upon every conviction of confpiracy at the fuit of th<

king, without any reftriclion to fuch as endangered the lift

of the party ; but this point doth not feem to be any when
fettled. 1 Haw. 193.

In the cafe of Kinnerjley and Moore above-mentioned.

Kinnerjley was fentenced to be fined 500/. to fuffer a year's

imprifonment, and to find fureties for his good behaviour

for feven years. Moore was fentenced to ftand in the pil-

lory, fufrer a year's imprifonment, and to find fureties in

like manner for feven years. Sir. 196.

Conffablc*

THE o£ice of a conftable, in executing of warrants, is

treated of under the titles #rre#, and S&larrattt;

and in like manner the other particulars of his duty may

be found under the refpective titles throughout the book ;

this title treating only of the office of a conftable in general.

/. Of the antiquity and original of conjlabks.

II. Who fhall Is a conftable.

III. How chofen and fworn.

IF. His power as a confersator of the pace.

V. His
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V. His duty as a fubordinate officer to juftices of the

peace.

VI. His indemnity and protection in his office.

VII. Concerning the expences of his office.

VIIL Concerning his account and removalfrom his

office.

I. Of the antiquity and original of conftaMes.

I. The fundry names of high conftables, or conftables Antiquity of

of lathes, rapes, wapentakes, hundreds, and franchifes ; conftables i»

and the divers names alfo of petty conftables, tythingmen, general,

borfholders, boroheads, headborows, chief pledges, and fuch

other (if there be any) that bear office in towns, parifhes,

hamlets, tythings, or borows, are all in effect but two,

that is to fay, conftables and borjholders. Lamb. Conft.

The word con/table hath afforded matter of much difqui-

fition to the learned. It is evidently a compound; but

from what two original words it hath fprung, hath been

varioufly conjectured. Hiftory traceth it from its arrival in

England^ backwards through France, and Germany, and
Greece, to the imperial feat at Constantinople in the days of

Conjiantine the great. From whence we aicend further ftill

(towards the eaft, where we find the word cone or ciine in

Palejiine, which fignified in the times of the old teftament

ia liability, ftrength, or fray. Of which word there feem

to be fome traces in the mongrel name of Laocoon at Troy ;

and more efpecially of this fame Conjlant'ine, who was him-
felf of oriental extraction, having fprung from Dardania, a

Country of the upper Moefia, and was faid by his flatterers to

have been defcended from Dardamts and the Trojans. And
perhaps this appellation of the emperor might give occafion

to the adopting of the word into the Roman language at that

time. For it was then that the word count (the genuine

offspring of cone or ciine) firff. became a name of dignity,

and from thence travelled weftwards (with a little variation

according to the genius of each language) throughout the

provinces. Amongft the Saxons, the word was honing or

kyninge, from whence undoubtedly we received our Englijh

word king. Again, the word Jlole, Jlalle, Jlafle, fable, by
an eafy tranfmutation of thofe letters frequent in almoft all

languages (and which feemeth the other conftituent of the

word ccnjlable) is likewife common to thofe languages of

the middle ages, and fignifieth a (landing place, divifion, or

department, called by the Romans Jlati; \ and all of then.

4 prob

i
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probably from the fame* origin with the Latiny?0, and the

ancient Greek word raw. So that according to this etyrno

logy, the word conftable will properly fignify the liability oi

Hay of the place, or the ftrong man Of the divifion. Th<

German word is conneftafle ; the French connejiable ; the Italiar

conejiabile ; theSpanifh condejiable, from the word conde whicl

they ufe for count. All which feem to be comprehended ir

the imperial denominations of the Conjlantine family, fuel

as Conjlans, Conftantius, Conjlantinus, Conflantia, Conjlan-

tina, Conjlantianus, Conjiantinacius, and the like.

As touching borjholders (which is the other general name

and doth contain within it the meaning of tything-men, bo

rowheads, headborows, thirdborows, and chief pledges) tha

is made up of the Saxon borge, borrow, or barhoe, a pledge

and calder, the elder, chief or head; and boi-Jheatder in on<

word doth mean the chief or head of the fureties or pledges

For the underftanding whereof, it is to be remembred, tha

by the ancient laws of this realm (before the coming in o

king William the conqueror) it was ordained for the mor

fure keeping of the peace, and for the better repreffing c

thieves and robbers, that all free born men fhould call them

felves into feveral companies, by ten in each company

and that every of thofe ten men of the company fhould b

furety and pledge for the forthcoming of his fellows: fo tha

if any harm were done by any of thefe ten, againft th

peace, then the reft of the ten fhould be amerced, if he c

their company that did the harm fhould fly, and were nc

forthcoming to anfwer to that wherewith he mould b

charged. And for this caufe, thefe companies are yet ii

fome places of England called boroes, of the faid word borge

borrow, or borhoe, fignifying a pledge or furety $ and ii

other places they are called tythhigs, becaufe they contain (a

hath been faid) the number of ten men with their families

And even as ten times ten do make an hundred, (o becaufi

it was then alfo appointed that ten of thefe companies fhouk

at certain times meet together for their matters of greatei

weight, therefore that general afFembly, or court, was am

yet is called a hundred. Furthermore, it was then alio or-

dained, that if any man were offo evil credit, that he coulc

not get himfelf to be received into one of thefe tythingsoi

boroes, then he fhould befhut up in prifon, as a man un

worthy to live at liberty, amongft men abroad. Nov
whereas every of thefe tythings or borocs did ui'c to mak<

choice of one man amongft themfelves, to fpeakand to do

in the name of them all ; he was therefore in fome place

called the tythingman, in other places the boroes elder (whon

we now call bor (holder) in other places the horohead, o

head-
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fieadborow, and in fome other places the chief pledge,

ivhich Iaft name doth plainly expound the other three that

ire next before it ; for head or elder of the borocs, and

:hief of the pledges, are all one : and in fome (hires, where

•very third borow hath a conftable, there the officers of the

i>ther two are called thirdborows. And in thefe tythings,

»r boroes, fundry good orders were obferved ; and amongft

others, firft, that every man of the age of 12 years mould
pe fworn to the king : Then, that no man mail be fuf-

£red to dwell in any town or place, unlefs he were alfo

jeceived into fomefuchfuretifhip and pledge as is aforefaid :-

f"hirdly, that if any of thefe pledges were imprifoned for

is offence, then he ought not to be delivered without th#

(Tent of the reft of his pledges : Again, that no man might

•cmove out of one tything or boroe, to dwell in another,

vithout lawful warrant in that behalf: Laftly, that every

f thefe pledges mould yearly be preferred and brought

brth by their chief pledge, at a general affembly for that

urpofe, which we yet in remembrance thereof do call ths

iew offrankpledge, or the leet court. Lamb. Coriji.

Some fmall fhadow of which antiquity we feem ftill to

:tain in a common phrafe in drinking, when a man fay;

) another that he will pledge him ; which is faid to havs.

sgun when the Danes lorded it in this land ; and the mean-
ig was, to exhort the perfon to drink fieely, for that the

ther would be furety to him that no one mould do him
ny bodily harm Whilft he was drinking.

Alfo we do ftill retain the word borrow as a verb in our
nguage, fignifying to take money upon pledge or furety.

2. By the ftatute of JVinchejler, In every hundred and Antiquity of

\anchife two conjiables Jhall be cbofen to make the view of ar- high conftable

our j and they foall prefent defaults of armour, and of fuits
' toiuns, and of highzvays, and fuch as lodge Jlrangers in

)landijh towns, for whom they will not anfwer. 13 Ed. I.

. 2. c. 6.

LAnd from hence Lord Coke, and others, will have k9

it high conftables are no ancienter than this ftatute : But
Ir. Hawki?is (agreeably with Lambard, Dalton, and other

drities) fays, that it feems to be the better opinion, that

pth conftables of hundreds, which are commonly called

flftables, and alfo conftables of tythings, which are

• day commonly called petty conftables, or tything-

i, were by the common law, and not firft ordained by
faid ftatute of JFincheJler ; for that ftatute doth not

.hat there (hall be fuch officers conftituted, but clearly

is to fuppofe that there were fuch before the making
: it. 2 tiaw, 6 1

.

In
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In fiiort, the truth of the matter feems to be this : Th

far greateft part of the bufinefs of high conftables at thi

day, is not at all appropriated to them, as high conftables

but only as officers to execute the precepts of the juftice

of the peace, which any other perfon may do as well a

they. The original and proper authority of an highconfta

ble, as fuch, feems to be the very fame, and no other

within his hundred, as that of the petty conftable within hi

vill ; and therein molt probably, he is coeval with the pett

conftable. The other ufual branches of his office, fuch a

the furveying of bridges, theiiiuing precepts concerning th

appointing of overfeers of the poor, furveyors of the high

ways, a (Mors and collectors of the land tax and windov

duties, and in like manner the viewing of armour by th

abovementioned ftatute, are in him, not of neceffity, bu

as matter of convenience, and it is difcretionary in the ju

ftices whom they will appoint to be their officers in the!

cafes ; others have been fuper-added to their office, for th

like reafon of convenience, by fundry acts of parliamen

fuch as the ifluing precepts for the licenfing of alehoufe,

for levying the county rates, and for returning lifts of ji

rors ; for that one perfon can do all the fame much eafi<

and cheaper, than fo many different perfons.

II. Who Jhall be a conftable.

Women.

Apothecaries.

•Attornies.

1. It hath been faid, that a cuftom in a town, that ft

inhabitants ftiall ferve the office of conftable by turns, a(

cording to the Situation of their feveral houfes, is not good

for that by fuch a courfe, it may come to a woman's tur

to be a conftable, as inhabitant of one of thofe houfes; y<

we find fuch cuftoms allowed to be good in later books ; an

it feems, that the confequence of the reafoning abovemer

tioned may well be denied, fince a woman in fuch cafe ma

procure another to ferve for her. 2 Haw. 63.

2. Apothecaries in London, and within feven miles then

of, being free of the company of apothecaries ; and all

thofe in the country who have ferved feven years apprentice

fliip, (hall be exempted from the office of conftable. 6 I

7 IV. c. 4.

3. Alfo it feems certain, that if a fworn attorney, (

other officer, of the courts at Weftminjler, be chofen inl

this office, he may have a writ of privilege for his difcharg

by reafon of his necelTary attendance in thofe courts :
An

it hath been refolved, that fuch officers (hall have this pr

vilege, not only where there is no fpecial cuftom concernir

the eleclton of conftables, but alfo where they are chofen V\

a pai

,
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o particular cuftom, in refpecl of their eftates, or other-

wife ; for that no fuch cuftom (hall be intended to be more

ancient than the ufages of thofe courts, and therefore mail

give way to them. 2 Haw. 63.

4. And upon the like reafons, it is taken for granted,
J?*™****

8 *1 hw
i

that praclifmg barrifters at law, and the fervants of mem- bm* of 'pariiaT

bersof parliament, have the fame privilege; but there feem mcnt.

to have been no refolutions to this purpofe. 2 Haw. 63.

5. Alfo it hath been refolved, that an alderman of ton- Aldermen of

dony for the like reafons, is not compellable to be a confta-
London>

ble. 2 Haw. 63.

6. But it hath been holden, that a captain of the king's Captain of thf

guards, being prefented to ferve as conftable, in purfuance 6uards «

of a cuftom in refpect. of his lands in a town, cannot claim

ithis privilege j for that notwithstanding he is bound by his

office to perfonal attendance on the king's perfon, yet fuch

office being of late inftitution, (hall not prevail againft an

ncient cuftom. 2 Haw. 63.

7. But a perfon ferving for himfelf as a private man in Militia man,

he militia, lhall during the time of fuch fervice be ex-

mpted from the office of conftable. 30 G. 2. c. 25. f. 23.

8. Alfo it feems, that a pra&ifing phyfician, being cho- Phyfician.

en conftable in purfuance of fuch cuftom, has no remedy

or his difcharge ; for that there arc no precedents of this

ind, and his calling is private. 2 Haw. 63.

But by the 32 H. 8. c. 40. The prefident, commons and

fellows of the faculty of pbyfick in London^ (hall not be

^hofen conftables.

9. Yet if fuch an officer as before mentioned, or a gen- Where there are

leman of quality who hath no fuch office, or a pracMng others fufficien-

hyfician, be chofen conftable of a town, which hath fuf-

cient perfons befides to execute this office, and no fpccial

-uftom concerning it
; perhaps he may be relieved by the

king's bench: but it feems that even a cuftom cannot ex-

empt fitting perfons from ferving the office of conftable,

where there are not fufficient befides them to execute ic

But thefe points feem not to be fettled. 2 Haiv. 63.

10. By the 1 W, c. \%. f. 11. Every teacher or preacher Dinentmg

in holy orders, or pretended holy orders, in a congregation teachers,

tolerated by law, (hall from the time of his fubfeription

ind taking the oaths, be exempted from the office of con-
ftable.

1 1. And by 10 £f? 11 TV. c. 23. f. 2, 3. The profceutor prc
recutors ©f

*

}f a felon to conviction, or perfon to whom he ihall affign felons.

^he certificate thereof, lhall be di (charged from the office of

conftable.

Vol. I. Y 12. Inaf-'
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Whether he may j 2. Inafmuch as the office of a conftable is wholly mi-
appoint a deputy.

n }fter ja i } anc| no way judicial, it feems, that he may appoint

a deputy to execute a warrant directed to him, when by rea~

fon of licknefs, abfence, or otherwife, he cannot do it him-

felf ; yet it doth not feem to be fettled, that a conftable carr

make a deputy, without fome fpecial caufe. 2 Haw. 62.

And the fuperior muft be anfwerable for his deputy, upon

any mifcarriage : unlefs the deputy is duly allowed and

fworn ; for then he is conftable. Wood b. 1. c. 7.

13. And by 1 JV. c. 18. / 7. If any perfon diflenting

from the church of England, fhall be chofen conftable, and
{hall fcruple to take upon him the office, in regard of the

oaths, or any other matter required to be done in refpecl of

fuch office ; he may execute it by a fufficient deputy by him

to be provided, to be allowed by fuch perfons, and in fuch

manner, as fuch officer fhould have been allowed.

Difienters ap-

pointing a de-

puty.

By whom to be

chofen.

By whom to be

Jworn.

Ciftom of

chuliog.

Chufing high

Conftables,

III. How chofen and fworn.

1. It being faid in fome books, that both high and petit

conftables are to be chofen and appointed by the (herifF in

his torn (or by the lord of the leet) ; and by others, that

they are to be chofen by the decennary, it feems difficult to

determine, to whether of them the power of chufing doth

of right belong. 2 Haw. 62.

2. Yet it feems clear, that whether a conftable be to be

chofen by the fheriff, or decennary, yet he is to be fworn

and placed in his office by the fheriff, as being judge of the

court (or by the lord of the leet). 2 Haw. 62.

3. Alfo it feems certain, that a cuftom for chufing a

conftable either way is good ; and it feems to have been the

opinion of the makers of the act of 13& 14 C. 2. hereaf-

ter following, that the lords of the courts Jeet have this

power of common right, and confequently the fheriff in

his torn, where there is no court leet. 2 Haw. 63.

Anciently the practice was, that in every hundred where

there was a feudal lord, the conftables were fworn in and

admitted by the lord or his fteward in his leet ; but where

there was no fuch feudal lord, the fheriff in his torn had the

/wearing and placing of them in : Alfo if there was no feu-

dal lord of the hundred, an annual officer was chofen, who
was to prefideover the whole hundred, who was called the

high conftable; but if the hundred was feudal, as it often

anciently was, then fuch lord of the hundred adminiftred

the office himfelf. x Bac. Abr, Conft. A.

4. But now the ufual manner is, that the high conftables

©f hundreds be chofen either at the feilkms, or by the greater

,
number
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number of the juftices of the divifion ; and likewife that

they be fworn at feffions, or by warrant from the feffions

;

which courfe hath been often allowed and commended by

the juftices of affize. Dalt. c. 28.

And the reafon thereof may be this, as hath been inti-

mated above ; namely, that their office at prefent doth not

|fo much confift in executing the office of high conftable as

jfuch, as in executing the juftices precepts, which they may
do for the moftpart, whether they be indeed high conftables

pr not.

5. And moreover, every petty conftable, being aprinci- Petty confefclei

1 peace officer, and it being neceflary for the prefervation appointed by ju-

f the peace, that every vill fhould be furnifhed with one ; ?eacet

he juftices of the peace have ever fince the inftitution of

their office, taken upon them as confervators of the peace,

not only to fwear the petty conftables, which have been cho-

jfen at a torn or leet, butalfo to nominate and fwear thofe

who have not been chofen at any fuch court, on the neglect

of the fheriffs or lords to hold their courts, or to take care

that fuch officers are appointed in them. And this power of

juftices of the peace having been confirmed by the uninter-

rupted ufages of many ages, fhall not now be difputed, but

ftiall be prefumed to have been grounded on fufficient autho-

rity. And fome have carried this point fo far, as to allow

the juftices at their feffions, to fwear one who was chofen at

the leet, and unduly rejected by the fteward, who had

fworn another in his place. 2 Haw. 65.

6. M. 21 C. 2. The juftices of the county of North- where no con-

ampton^ at their general feffions chofe a conftable for Holm- <*abie h*h b<*a

by ; and for not coming in to take the oath, proceeded
ore*

againft him. Which proceedings being removed by certi-

orari into the king's bench, it was moved, on affidavits

that there had not been a conftable therefor 50 years before,

that he might be difcharged ; alledging likewife, that

Holmty was a privileged place, and that all the inhabitants

were the duke of York's tenants: But the court held, that

they could not difcharge him on motion, and faid, that

they muft determine the matter by action of falfe imprifon-

ment, or fome other way ; and inclined ftrongly, that he could

not any way be difcharged : For, by the court, Tho' originally

conftables were chofen in leets, yet the conftable being art

office: whofe duty it is to keep the peace, the juftices may
chufe him in cafes of neceffity ; as in the hamlets about the

tower, the juftices, by reafon of the increafe of buildings^

where there was formerly but one conftable, did chufe five

}

an4 it was ruled they might do fo ; and they fcemed to in-

cline, that tho' formerly there had been none, yet they

Y 2 might
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might chufe one if they mould think it convenient,

i Sac, Abr. Conft. A.

Where the leet 7. However, it is certain, that juftices of the peace had
ftali make de- p0wer to nominate and fwear conftables, on the default of

the torn or leet, before the ftatute of 13 £sr 14 C. 2. c. 12.

and therefore, that they have fuch authority in fome cafes

not mentioned in that ftatute; which enacts, that if a con-

stable Ilia 11 die, or go out of the parifh, or continue above

a year in his office, any two juftices may make and fwear

a new one, until the lord fhall hold a leet, or till the next

feffions, who fhall approve of the officer fo made and fworn,

or appoint another. 2 Haw. 65.

Mandamus to 8. And it ieerns to be clear at this day, that the king's
compel the bench hath power by mandamus to compel the court or judge
fweariBg a con- r n i i j 1 i_ / tt c

Jo
Habie. to fwear a conitable duly chofen. 2 Haw. 05.

Conftable refu- ' 9. Conftables lawfully chofen, if they fhf11 refufe to be
fmg to be fworn.

fworll) a juftice of the peace may bind them over to the

affizes or feffions. DaIt. c. 28.

How punilhed. io. But it feemeth that the fheriff, or fteward of the ket,

cannot lawfully commit them for fuch refufal, without

more j but it is faid, that if the party be prefent in the court,

he may be fined ; and that if he be abfent, and have a certain

time and place appointed him by the fheriff or fteward, for !

the taking of the oath before a juftice of the peace, and have

alfo exprefs notice of fuch appointment, and be prefentedat

the next ccurt, for having refufed to take it accordingly, he

may be amerced : alfo it feems, that in either cafe he may

be indicted (A) either at the affizes or feffions. And it is

advifeable in all pleadings, in any action concerning fuch a

fine or amerciament, and in all indictments for fuch refufal,

fpecially and exprefly to fet forth the manner of every fuch

election, appointment, notice, and refufal, and before whom
the court was holden : and it hath been adjudged, that it is

infufficient to fay in general, that the party was duly elect-

ed, or lawfully elected, or that he had notice, without fet-

ting forth the fpecial circumftances thereof. Alfo it is faid

to have been adjudged, that an indictment for not finding a

fufficient perfon to ferve the office of conftable, without

(hewing that the party refufed to ferve it himfelf, is infuf-

ficient. 2 Haw. 64.
Coriftablt'soath. u. There is a long form of a constable's oath in Dai-

ton, which is adopted by Mr. Barlow, expreffing his duty

in many inftances; but as that form neverthelefs doth not

contain the hundreth part of the conftable's duty, nor in-

deed the moft material inftances of it, it may be more eligi-

ble (as no particular form is directed by any ftatute) to fwear

him (B) to the due execution of his office in general, than

to
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to defcend to thofe particulars ; left by mentioning fome

parts of his duty, and not others, he may be induced to

think, that thole others are not fo necefTary.

12. By the 1 G. Ji. 2. c. 13. High conftables are to take Oaths of allegi-

the oaths of allegiance, fupremacv, and abjuration, as other^ and fuiJre*

perfons who qualify for offices ; but they are not within the

ftatute of the 25 C. 2. c. 2. as to receiving the facramenr,

and fubfcribing the declaration againft tranfubftantiation ;

and petty conftables are exempted both from the one and

from the other.

IV. His power as a conservator of the pace.

1. Every high and petty conftable are by the common Conftable a con "

law confervators of the peace. 2 Haw. 33. Crom. 6.
peacCg

Dalt. c. r.

2. And therefore if any man (hall make an affray or af- May commit fb*

fault upon another in the prefence of the conftable, orfhall
^"jence.

1"

threaten to kill, beat, or hurt another, or (hall be in a

fury ready to break the peace ; the conftable may commit

him to the flocks, or other fafe cuftody for the prefent,

and after may carry him before a juftice, or to gaol, until

he fhall find furety for the peace, which furety the confta-

ble himfelf may alfo take by obligation, to be fealed and

delivered to the king's ufe, and if the party will not find

furety to the conftable, he may imprifon the party until he

fhall do it. Dalt. c. 1.

3. But he may net require furety of the peace, unlefs the Bat not wh«j

offence be upon his own view, and not if it be committed hs is aMent,

out of his fight ; for he cannot take any man's oath that he

is afraid of death, becaufe he is not a judge of record;

which is the reafon that an obligation taken by him, fhall

be in his own name, and not in the king's name: and the

fame fhall be certified at the feffions of the peace. Cro.

Eli*- 37 5> 37 6 -

V* His duty as a fubordinate officer to jujlices of the

peace.

It hath been always hclden, that the conftable is the pro- Subordinate to

per officer to a juftice of the peace, and bound to execute his ^ ^';
es of

warrants ; and therefore it hath been refolved, that where a "

ftatute authorizes a juftice of the peace toconvicl a man cf

a crime, and to levy the penalty by warrant of cliftrefs, with-

out faying to whom fuch warrant fhall be directed, or by

whom it ihall be executed, the conftable is the proper officer

Y3 W
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to ferve fuch warrant, and indictable for difobeying itf

2 Haw. 262.

VI. His indemnity and proteftion in his office.

Double ccfts. 1. If an action is brought againft a conftable, for any-

thing done by virtue of his office ; he, and alfo all others

which in his aid, or by his command, {hall do any thing

concerning his office, may plead the general ilTue, and give

the fpecial matter in evidence, and if he recovers, he (hall

have double cofts. 7 J. c. 5.

Proper county. 2. And fuch action (hall be laid in the county where the

fact was committed, and not elfewhere. 21 J. c. 12.

No aaion if he 3. Formerly the conftable was bound to take notice of
delivers a copy

tne jurifdiaion of the juftice; infomuch that if the juftice
oi the warrant. . fr

J
. „• i_ • 1 1 1 • -r

ifiued a warrant in any matter wherein he had no juris-

diction, the conftable was punifhable for the execution of

it : but now, by the ftatute of 24 G. 2. c. 44. it is en-

acted ;

That no action mail be brought againft any conftable,

or other perfon acting by his order, and in his aid, for any

thing done in obedience to the warrant of a juftice of the

peace, until demand hath been made, or left at the ufual

place of his abode, by the party, or by his attorney, in

writing, figned by the party demanding the fame, of the

perufal and copy of fuch warrant, and the fame hath been

refufed or neglected for fix days after fuch demand : and if

after compliance therewith, any fuch action fhall be brought,

without making the juftice who figned fuch warrant defen-

dant, on producing and proving fuch warrant at the trial,

the jury (hall give their verdict for the defendant, notwith-

standing any defect of jurifdictkm in the juftice. And if

fuch action be brought jointly againft the juftice and confta-

ble ; on proof of fuch warrant, the jury fhall find fpr the

conftable, notwithstanding fuch defect of jurifdiction as

aforefaid ; and if the verdict be given againft the juftice, the

plaintiff lliall recover his cofts againft him, to be taxed in

fuch manner by the proper officer, as to include fuch cofts

as the plaintiff is liable to pay to fuch defendant, for whom
fuch verdict (hall be found as aforefaid. / 6.

Note; By this it feemeth, that the conftable ought

riot to return the warrant to the juft'ce, but to keep it

for his own juftification; for he cannot grant to t'ie party

the periifal of the warrant, unlefs he hath it : but he muft

derti.y to the j a [» ice what he hath done in the execution

therajf;

4. Art
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4. And no action mall be brought againft any conftable, No aaion tut

out within fix months after the aa committed. 24 G. 2.
Wlthm 5month

c. 44. / 8-

5. And if the conftable is aflaulted in the execution of his Conftable af-

office, he need not go back to the wall, as private perfons fault£d need "°

ought to do : and if in the ftriving together, the conftable^ Uck t0 l 8

kills the aflailant, it is no felony ; but if the conftable is

killed, it fhall be conftrued premeditated murder. Hale's

PI. 37 . 1 H. H. 457.

VII. Concerning the expences of his office.

1. By the 27 G. 2. c. 20. The conftable executing a charges of ma-

juftice's warrant, for levying a penalty, or other fum of king diftrds.

money directed by any act of parliament, by diftrefs, may
deduct his own reafonable charges of taking, keeping, and

felling the goods diftrained ; returning the overplus on
demand, after fuch penalty or fum of money and charges

deducted.

2. A perfon committed to gaol, for any mifdemeanor, Charges of con-

mall bear his own charges (if able) for conveying or fend- ve? in s ®n

J*°"
ing him to the faid gaol, and the charges of thofe that °

S

guard him thither ; and if he fhall refufe at the time of

commitment to defray the fame, or fhall not then pay the

fame, the juftice committing him, fhall by warrant to the

nigh or petty conftable where the perfon fhall inhabit, or

from whence he fhall be committed, or where he fhall have

any goods within the county, order fo much to be fold

thereof^ as by his difcretion fhall fatisfy the fame ; the ap-

praifement to be made by four honeft inhabitants. 3 J,
c 10. / i.

And if he have not money nor goods within the county,

fufHcient to bear the charges of himfelf and of thofe who
convey him to the gaol, or houfe of correction, the confta-

ble may make application to a juftice, who may upon oath

examine into and afcertain the reafonable expences, and

fhall by his warrant (without fee) order the treafurer to pay

the fame ; except in Middlefex^ where the fame fhall be , aid

by the overfeers of the parifh where the perfon was appre-

hended. 27 G. 2. t\ 3.

3. And by the 13 &f 14 C. 2. c. 12. it is enacted, that Charges about

whereas conftables may be at great charge in relieving, con- w6riU»"«

veying with palTes, and in carrying rogues, vagabonds, ar.d

ftudy beggars to the houfe of correction, and have jo
power to make rates to reimburfe themfelves ; therefore the

(aid conftables, together with the churchwardens and over-

feers, and other inhabitants fhall make a rate in like man-

Y 4 act
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ner as the poor rate by the 43 El. c. 1. which being con-

firmed under the hands and feals of two juflices, may b(

levied by diftrefs.

Mr. Nelfon and Mr. Shaw fay, that this rate may b(

made for the purpofe abovementioned, and for other part//

charges ; and direct five different forms of inftruments u
'

compel the payment thereof, fetting forth therein generally,

that the rates are to be made and levied for reimburfingthc

conftable's necefTary charges in the execution of his office,

But there feems to be no fuch power given by the ftatutej

for it is limited to expenses about vagrants only; and ever

that feems to be rendred ufelefs, by the vagrant act oi

17 G. 2. v/hich orders the faid expences to be paid out oi

the general county rate.

Neither is any fuch power given by any other ftatute;

which indeed is hard upon the conftable. It is but reafon-

able, that the juftices mould have power given by fome

act of -parliament, to allow to the conftable in all cafes a

competent fatisfaclion for his trouble : for there feemeth

to be no caufe, why a conftable who hath himfelf been

guilty of no crime, mould be at much trouble and ex-

pence about thofe who have, and have no compenfation

for it.

VIIL Concerning his account and removal from his

office.

Account. 1. The high conftables (hall at the general or quarter

feflions, if thereunto required, account for the general

county rate by them received; on pain of being committed

to gaol until they (hall account ; and (ball pay over the

money in their hands, according to the order of the faid

court, or the like pain : And all their accounts and vou-

chers (hall, after having been paiTed at the faid fefTions, be

depofued with the clerk of the peace, to be kept amongft the

records, and infpecled by any juftice without fee. 12 G. 2.

c. 29. / 8.

Removal, 2. And in fuch manner as conftables are to be chofen, m
the fame manner, and by the like authority are they to be

removed ; fo as if there mail be caufe to remove and put an

high conftable from his place, it hath not been thought fit,

that any one or two juftices fhould do it upon their discre-

tion, but that it fhould be done by the greater part of the

juftices of that divifion, and that for fome juft caufe; or

eife that it be done at the feflions, Dalt, c. 28.

And
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And It feems clear, that the (her iff or fteward of the lect,

having power to place a conftable in his office, have by

confequence a power of removing him. 2 Haw. 63.

And alfo the juftices of the peace have always ufed, for

good caufe, to difplace all fuch conftables, as have been

chofen and fworn by them. 2 Haw. 65.

And by the 13 cif 14 C. 2. c. 12. If a conftable fhall

continue above a year in his office, the feflions may dif-

charge him, and put another in his place, till the lord fhall

hold a leet. / 15.

And if the court, or other judge, fhall refufe to dlfcharge

a conftable, the king's bench may compel them by manda-

mus. 2 Haw. 65.

A. Indictment for not taking the office,

TH E jurors for cur lord the king upon their oath prefeni,

that A. O. late of * in the townjhip of

n the faid county, yeoman, on the day of ^—r—in

he year ofthe reign of and long before, and al-

vays after until the day ofthe preferring of this indiclment, was
md is an inhabitant and refiding ivithin the townjhip of —
iforefaid in the county aforefaid, and an able perfon to ferve

he office of conftable for the fame townjhip ; and he the faid

\. O. on the faid day of — in the year afor-e-

aid, in the townjhip aforefaid, at the court leet of A. L,

ord of the manor of aforefaid, holden before A. 3. gen-

l:man, Jleward of the faid court, by the fuiiors of the faid

\ourt, was elciled and chofen, according to the ancient ciiftom

f chafing conftables for the faid townjhip, for one year from
hence next following, to do and execute all and fingular thofe

hings which belong to the office of conftable j [or ctherwife as

he cuftom fhall be for chufing conftables:] and that the

'aid A. O. afterwards, to zuit, on the day of
n the year aforefaid, at the townjhip of aforefaid, had
\ue notice given to him by A. B. bailiff of the aforefaid manor,

f his beingfo elecled and chofen conftable as aforefaid, and then

'nd there was by him the faid A. B. required to appear before
r

. P. efquirc, then and yet one of his majeftfs juftices affigncd

keep the peace within the faid county, and alfo to hear and
'eiermine divers felonies, trefpaffes and other mifdemcamrs in

aid count) committed, on the faid day of in

he year aforefaid, to take his oath for the due executing the

lid office of conftable for the fame townjhip, according to the

'uty of that office ; neverthelefs the faid A. O. his duty in ihat

ehalf not regarding, but contriving and intending -wholly to

'cglecl to ftrve the faid office of conftable, after he the faid

A.O«
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A. O. was fo elecled and chofen into thefaid office as aforefah

to wit, on the /aid day of in the year aforefah

and continually afterwards until the day of taking this inqu

fition, at the toivnjhip aforefaid in the county aforefaid, unlcm

fully and contemptuoufly did refufe, andjlill doth refufe, to ta,

'bis faid oath for the due executing the faid office of conftubl

and in any wife to execute the fame office, to the great hh

drance of juftice, in contempt of our faid lord the king, at,

to the evil example of all others in the like cafe offending, c;

againji the peace of our faid lord the king,

B. Conftable's oath.

YO U /hall well and truly ferve our fovereign lord t

king, [and the lord of this leet, if fworn in a cou

leet] in the office of confiahle, for the town/hip of <

<f

the year enfuing [or, until you /hall be lawfully difcharg

therefrom 5 or, until another Jhall be fworn in your place

You [hall well and truly do and execute all things belonging

the faid office, according to the beji ofyourfkill and knowledg

So help you god.

Conviction.

TH E power of a juftice of the peace is in reftraint

the common law, and in abundance of inftances

a tacit repeal of that famous claufe in the great charter, th
;

a man {hall be tried by his equals ; which alfo was t

common law cf the land long before the great chartc

even for time immemorial, beyond the date of hiftories ai

records. Therefore generally nothing fhall be prefumed

favour of the office of a juftice of the peace; but the i

tendment will be againft it. Therefore where a fpec

power is given to a juftice of the peace by act of parliamer

to convicl: an offender in a fummary manner, without

trial by jury, it muft appear that he hath ftricUy purfu

that power ; otherwife the common law will break in up<

him, and level all his proceedings. Therefore where a tr

by jury is difpenfed withal, yet he muft proceed neverth

lefs according to the courfe of the common law in trials

juries, and confider himfelf only as confthuted in the pla

both of judge and jury. Therefore there muft be an infc

mation or charge againft a perfon -, then he muft be hi

jnoned or have notice of fuch charge, and have an opport

2 ni
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lity to make his defence; and the evidence againft him mull

>e fuch as the common law approves of, unlefs the ftatute

pecially directeth otherwife; then, if the perfon is found

;uilty, there muft be a conviction, judgment, and execu-

ion, all according to the courfe of the common law, di-

eted and influenced by the fpecial authority given by Ha-

ute; and in the conclufion, there muft be a record of the

irhole proceedings, wherein the juftice muft fet forth the

articular manner and circumftances, fo as if he (hall be

ailed to account for the fame by a fuperior court, it may
ppear that he hath conformed to the law, and not exceeded

he bounds prescribed to his jurifdiction.

The difficulty of drawing up a conviction in due form,

ath induced the legiflature to inftitute a more apt and com-
pendious method in divers inftances ; and it were to be wifti-

id, in eafe of the juftices, that this provifion might be made
nore general. Thefe fummary forms of convictions, which

re fpecially directed by act of parliament, are interfperfed

hroughout this book under the titles to which they do re-

pecYively belong.

Other forms of convictions, which are left at large ac-

:ording to the courfe of the common law (having no pre-

emptive form of words directed by any act of parliament)

,re likevvife drawn forth at length under divers titles; par-

icularly, concerning fuch matters as have been often con-

roverted in the courts above, occafioned either by the large -

lefs of the penalties, or fometimes by the greatnefs of the

t
Senders ; as in cafes of riots, forcible entries, deer fteal-

lg, and fuch like.

It remaineth, under this title, to infert one general pre-

:edent or form of conviction for the whole ; which may
pe to the effect following :

General form of conviction.

Weftmcrland. |}E it remembred, that on the day

XJ f~. ,— in the year ofthe reign

f by the grace of god, of Great Britain, France,

ind Ireland, king, defender of the faith, and fo forth, at

in the county of aforefaid, A. I. of cometh

before me J. P. efquire, one of the juftices of our faid lord

the king, ajfigncd to keep the peace of our faid lord the king in

the faid county, and alfi to hear and determine divers felonies,

trefpaffes, and other mifdemeanors in the faid county committed,

rejuling near to the place where the offence herein after men-
(toned was committed', or as the ftatute requires] and giveth

me the faid juftice to underjland and be informed, that one

A.O.
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A. O. of — in the faid county, yeoman, on the • dc

of now lajl pajl, at in the faid county, did [hei

fet forth the fail, in the words of the ftatute as near i

Vnay be] againji the form of the Jiatute in fuch cafe mac

mid provided : And aftenuards, upon the aforefaid dt

of in the year aforefaid, at aforejaid, in tl

county aforefaid, he the faid A. O. after being duly fummont

in this behalf before me the jujlice aforefaid appeareth and

prefcnt, in order to make his defence againji the faid char^

contained in the faid information, and having heard the fam

he the faid A. O. is afked by me the faid jujlice, if he ct

fay any thing for himfelf why he the faid A. O. fhould not

convicled of the premiffes above charged upon him in for

aforefaid ; zvho plcadeth that he is not guilty of the faid o

fence. Neverthelefs, on the day aforefaid, in the year afor

faid, at aforefaid, in the county aforefaid, one credit

witnefs, to wit, A. W. of yeoman, cometh before t

the jujlice aforefaid, and before me the fame juflice upon I.

oath on the holy gofpel to him then and there by me the jujli

aforefaid adminijlred, depofeth, fweareth, and on his oa

aforefaid affirmeth and faith, that the aforefaid A. O.

the —— day of aforefaid, in the year aforefaid,

aforefaid, in the county aforefaid, did [here again i

forth the facl:, or fo much thereof as is fufficient to convi

the offender] And thereupon the aforefaid A. O. the—
day of aforefaid^ in the year aforefaid, before me t

juftice aforefaid, by the oath of one credible witnefs aforefai

according to the form of the Jiatute aforefaid is convicled; a>
!

for his offence aforefaid hath forfeited the fum of

lawful money of Great Britain, to be diftributed as the Jl

iute aforefaid doth direcl. In witnefs whereof I the faidju

tice to this prefent record of the conviclion as aforefaid, ha

fet my hand and feal at—:— aforefaid, in the county afor

faid, the day and year firjl above-written. -

If he confefTes the fact then fay, And becaufe t

faid A. O. hath nothing to fay, nor can fay any thing in I

own defence touching and concerning the premiffes aforefaid, h

doth of his own accord freely and voluntarily acknowledge a,

confefs all and fingular the faid premiffes to be true, in ma

tier and form as the fame are charged upon him in the fa

information ; and becaufe all and fingular the premiffes bei

heard and fully underflood by me the faid jujlice, it manifej.

appears to me Or, if the party hath been fummone;

and doth not appear, then fay, Whereupon, on the fa

i day of> in the year aforefaid, at aforefaid,

the county aforefaid, he the faid A. O. was duly fummone

d

this behalf to appear before me, in order to make his defer.

pgab
j
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lgainjl the faid charge contained in the [aid information, but

he faid A. O. doth neglecl to appear before me, and doth not

ippear, nor make any defence againji the faid charge as aforc-

aid; Therefore I the faid jujiice, on the faid . day of
— in the year aforefaid, at aforefaid, in the county

forefaid, do proceed to examine into the truth of the faid com-

laint ; And A. W. of a credible witnefs, cometh before

tie the jujiice aforefaid, and before me the fame jujlice upon

is oath, &c.

Cometh before me] A convi&ion ought to be in the pre-

:nt tenfe, and not in the time paft. L. Raym. 1376.
tr. 608. Roberts's cafe.

And giveth me to underfand and be infonned] A convio
ion ought to be on an information or complaint precedent,

M. 11 IK K. and Fuller. L. Raym. 510.

That one A. O. of in the faid county, yeoman, &c]
Ul acts, which fubject men to new and other trials, than

fiofe by which they ought to be tried by the common law,

eing contrary to the rights and liberties of Englifhmen,

5 they were fettled by magna charia, ought to be taken

rictly ; and the court of king's bench will require, that it

appear upon the face of fuch proceedings, that the fact

fas an offence within the act, and that the juftices have

roceeded accordingly. M. 1 An. K. and Chandler. 1 Salk.

78. L. Raym. 581.

Therefore the particular manner of the offence ought to

2 fet forth. Thus in the cafe of fwearing, before the

giflature by the act of the 19 G. 2. had directed a fum-
lary form of words for the conviction, it was required

ot only to fet forth that the perfon had curfed or fworn in

eneral, but the particular oaths and curfes were to be fet

>rth, that the court might judge thereupon, whether they

/ere indeed oaths and curfes or not. H. 8 G. K. and
parling. Str. 497.
And in the cafe of K. and Roberts, M. 11 G. which

/•as a conviction for fwearing 150 oaths in thefe words by

id, and curfing 150 curfes in thefe words god damn you,

lis matter was carried fo far, that it was infiftcd this

/as not fufficient, but that the oaths and curfes ought to

ave been fet forth 150 times each. But the oaths and
urfes being all only in the fame words over again, the

Durt held the conviction good. Str, 6c8. L. Raym.

37 6 -

And it feemeth, that a conviction on a penal ftatute

U£ht exprefly to ihew, that the defendant is not wirhiri

any
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any of its provifoes ; for fince no plea can be admitted to

fuch a conviction, and the defendant can have no remedy

againft it, but from an exception to fome defect appearing

in the face of it, and all the proceedings are in a fummary
manner, it is but reafonable that fuch a conviction fhould

have the higher! certainty, and fatisfy the court, that the

defendant had no fuch matter in his favour, as the ftatute

it felf allows him to plead. 2 Haw. 250.

But in the cafe of K, and Ford, T. 9 G. There was a

conviction on the 3 C. c. 3. for keeping an alehoufe with-

out licence ; and it was objected, that in the act there is

a provifo to exempt perfons who have been punifhed bj

the former law of the 5 &f 6 Ed. 6. c. 25. and therefoK

it mould have been faid, he had not been proceeded againfl

upon that act : But by the court, That coming in by waj

of provifo, he mould have infifted on it in his defence; i

appears he was afked what he had to fay, and therefore wi

may reafonably prefume he had no fuch defence to make

And the conviction was confirmed. Str. 555.
And in the cafe of K. and Bryan, M. 1 2 G. 2. Th

defendant was convicted on the gin act; and an exceptioj

was taken, that there was no averment, that it was no

fold to be ufed in medicine : and the cafes on the game at

were mentioned, where in convictions it is necefTary to ex

elude all the qualifications for killing game. On the othc

hand, it was infifted, that the reafon of that was, becauf

thofe were in the enacting claufe, whereas this about me

dicine comes in by way of provifo, and is by way of de

fence to be fhewn on the defendant's part : And for ths

purpofe was cited, M. 11 G. K. and Theed\ where in

conviction for obftructing an excife officer on the 8 An. c. c

it was objected, that it not being averred to be in the dav

it mould have been (hewn that there was a conftable pre

fent, which is made necefTary in the night ; but was hel

to be well, and its being in the night, fhould have bee

fhewn on the defendant's part. And by the court, Th
is brought within the general enacting claufe: and the tru

diftinction is, where the extenuation comes in by way <

provifo, or exception. And the conviction was confirmee

Str. 1 1 01.

Being duly fummoned] T. 11 G. K. and Venabks. Ti

court were unanimoufly of opinion, that the party ougl

to be heard, and for that purpofe ought to be fummom.

in fact; and that if the juftices proceeded againft a pe

fon without fummoning him, it would be a mifdemean<

in them, for which an information would lie. L. Rfp

1406.
Ai
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And in the cafe of K. and Allington, H. 12 G. On

affidavit that no fummons was had, the court granted an

information againft the juftice who made the conviction.

$tr. 678.

H. 6 G. K. and Johnfon. The defendant was convicted

For keeping a gun. And exception was taken, that there

jnras not a reafonable fummons; for it was made to appear

[he fame day, which might be impoflible upon account of

|he diftance, or the fummons being ferved late, and his

kritnefies might not be got together on fo fhort a warning ;

;hen it was to appear at the parijh aforefaid, whereas there

vere two pariflies mentioned before ; fo the man might
jave gone to one, whilft they were convicting him at the

>ther. It was anfwered, that the defendant appeared at

ihe time, and made defence ; fo that cures all defects in

jhe fummons. And by the court, The anfwer is right.

*/r. 261.

\ H. 3 G. K. and Simp/on. The defendant was convicted

br deef ftealing; and the conviction fet forth, that he had
pen fummoned to appear before the juftices, but it did not

ppear he ever was before them. Exception was taken to-

pis, that as no appeal lies in this cafe, the juftices fhould.

lot have proceeded in the abfence of the party, efpecialrjr

Inhere it may end in a corporal punifhment, as it may dc*

pre for want of a diftrefs. And at another day, on con-

aeration, Parser C. J. delivered the refolution of the

)urt : We are all of opinion,, the offender may be conf-

licted, without appearing. The ftatute is filent as to the

Method of proceeding, and the law of England, it is true,
'

1

point of natural juftice, always requires the party charged

iith any offence, to be heard before he be condemned in

jdgment ; but that rule muft have this exception, unlefs it

through his own default ; were it otherwifey every cri-

inal might avoid conviction. Sir. 44.
But, generally, it is not neceflury to fet forth the fum~
mi in the convittion-, for although no fummons is fet forth,

It the court will intend one : but where a fummons is fet

rth, and that fummons appears to be irregular, the court

ill quafh the conviction, there being then no room to in-

ind any other fummons. 1 1 G. K. and Venables. Seff. CL
. 1. 210. L. Raym. 1405.

One credible witnefs, to wit, A. W. of >—yeoman] It

irequifite to name the witnefs, that it may appear he is not
•e fame perfon who was the informer ; for an informer

to hath a fhare of the penalty, is never allowed to be a
witnefs.
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wftncfs, uniefs in cafe where a ftatute (hall fpecially fo di-

reel: it.

On his oath aforefaid affirmeth and faith'] In all convic-

tions, being in the nature of judgments, the whole evidence

ought to be fet forth, or at leaft fo much thereof as is fuf-

fkient to warrant the conviction ; that the court of king';

bench may judge of the fufHciency thereof: but otherwifi

it is in orders, which are authoritative. And fo it wa
laid down in the cafe of K. and Floyd, M. 8 G. 2. whicrj

was thus ; A motion was made to quafh an order of fcf
j

fions, made undeF the ftatute of the i W. c. 21. /6
whereby the defendant was adjudged guilty upon full proo\

of the charge againft him, and that he be discharged fron

his office of clerk of the peace, upon the objection that the J

evidence is not fet out: But it was adjudged after confide
I

ration, that this was an order, and therefore the evidenc i

need not be fhewn ; but that it would be otherwife if i

was a conviction. Andr. 82. Str. 996.
M. 5 G. 2. K. and Theed. A conviction on the candl

|

act was quafhed, becaufe the evidence was not fet out; i

being only alledged, that the offence was fully and duly pro 1

ved. Str. 919. Andr. 84.

T. 6 G. K. and Baker. A conviction for taking pil I

chards, againft the form of the ftatute, quafhed ; becaul

the witnefs fwears generally that the defendant is guilty t

'

the premiffes, and that is taking upon himfelf to fwear th

law. Str. 316.

M. 11 W. K. and Fuller. A conviction ought to be cei

;

tain, and not taken upon collection. L. Raym. 510.

And for his effence aforefaid hath forfeited] H. 3 G. 2

K. and Hawks. A conviction for killing a deer was quafli

ed, becaufe it was only he is convicted, without an

judgment of forfeiture. Str. 858.

To be dijlributcd as the Jlatute aforefaid doth direel] M
9 An. K. and Barret. A conviction for deer ftealing did fe

forth, that he is convicted, and Jhall forfeit 30 1. at

cording to the form of the Jlatute, without making a diftri

bution, which ought to he 10/. to the informer, 10/. t

the party grieved, and 10/. to the poor. But by the court

This is well enough ; for by the ftatute he is only to forfei

in cafe he has goods, which is conditional, and not abfo

lute. 1 Salk. 383,

Note; On a fuggeftion that the defendant hath a tit]

to the thing in queftion, a prohibition will be grante

4 b
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by the, king's bench, before or after conviction, to flay

the juftice from proceeding ; for without doubt if the de-

I

fendant have but a colour of title, the juftices have no
jurifdiclion in the caufe, as where the defendant was con-

victed for cutting trees, where he had a right of common.
L. Raym. go I.

€oin>

For the foreftalling, ingroffing, or regrating of

corn 3 fee title JrO?effaHfaff*

For the licenfing badgers of corn > fee title

'Bafcgecs*

/. The meafure of corn.

II. Cutting corn growings or burning flacks of corn*

III. Exportation of corn.

IV. Importation of corn.

I. The meafure of com.

t. nr* O buy or fell corn in the fheaf, before it is threfhed Buying corn m
A and meafured, is againft the common law of Eng- the fceaf with--

land\ and the reafon thereof feemeth to be, for that by fuch '
3 *

fale the market is in effect forestalled. 3 Inji. 197.

2. If any perfon (hall fell corn otherwife than by Win- Penalty of fd«

defter meafure, fealed and ftricken by the brim, he mall
|^

8
n °J

he

^^
iforfeit 40 s. on conviction before one juftice, on the oath of chefter saeafiM$

one witnefs; to be levied by the churchwardens and over-

feers, or fome of them, to the ufe of the poor, by diftrefs

and fale. In default of diftrefs, imprifonrnent till paid.

22 C. 2. c. 8. / 2.

And if any mayor, or other head officer, (hall know-
ingly permit the fame, he (hall, upon conviction thereof

at the county feffions, forfeit 5 /. half to the profecutor,

and half to the poor, by diftrefs and fale ; for want of di-

ftrefs, to be imprifoned by warrant of the juftices, till pay-

ment be made.
f. 3.

3. And moreover, every perfon who (hall fell or buy Further parity.

Icorn, without meafuring, being thereunto required, or in

any other manner than is by the 22 C. 2. c. 8. directed, and
Vol. I Z that
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Difference of

meuiures.

€0W*
that without making of the meafure by the buyer, he mall,

befide the penalty of that a£% forfeit all the corn fo bought

or fold, or the value thereof, to the party complaining.

22 y 23 C. 2. C. 12. f, 2.

And on complaint made to a juftice of the peace, that

corn hath been bought, fold, or delivered contrary to this

acl, the proof fhall lie upon the defendant, to make it ap-

pear by the oath of one witnefs, that he fold or bought the

fame lawfully ; wherein if he (hall fail, he fhall forfeit as is

faid before, to be levied by diftrefs and fale; which fhall by

the juftice be diftributed, half to the poor, and half to the

informer. 22 & 23 C. 2. c. 12. / 3.

4. But notwithflanding all the ftatutes that have been

made, for the uniformity of meafures throughont the realm,

yet the meafure of corn differs in many places, the bufhel

being greater in one place than in another. And altho' re-

gularly, a cuftom or prefcription againft a ftatute is void,

except it be confirmed by the ftatute, or faved by another

ftatute j yet it is faid, that in the meafure of corn, the

cuftom of the place is to be obferved, if it be a cuftom

beyond all memory, and ufed without any vifible interrup*

tion. Barl. 578.

Cutting corn

wowing.

Burn'ni: con
in the night.

Burning by night

or day.

II. Cutting corn growings or burning Jiacks of corn.

1. Every perfon who fhall unlawfully cut or take awaj

any corn or grain growing, being convicted thereof by con-

feftion, or oath of one witnefs, before one juftice, fhall foi

the firft offence pay fuch damages as the juftice fhall ap-

point: and if the juftice fhall think him not able or fuf-

ficient, or if he do not pay fuch damages, he fhall commit

him to the conftable where the offence is committed, 01

where the party is apprehended, to be whipped ; and foi

every other offence he fhall in like manner be whipped

The conftable refufing, mail be committed by the juftice

till he conform. 43 El. c. 7.

But if he cut it at one time, and then come again at an-

other time and take it away, it is felony. 1 Haw. 93.

2. If any perfon fhall in the night time, malicioufly an<

wilfully burn or caufe to be burnt, any rick or ftack

corn, he fhall be guilty of felony : but to avoid" judgmen

of death, he may make his election to be tranfported fo

feven years. And three juftices (1 J§>.) may determine thj

fame. 22 b* 23 C. 2. c. 7.

3. But by the 9 G. c. 22. commonly called the Blac.

acl, which is inferted more at large in the title of tha

name, If any perfon ftiall fet fire to any mow «* #ac
:
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©f corn, he fhall be guilty of felony without benefit of

clergy. / I.

And the hundred fhall anfwer the damages, not exceeding

200 1. f. 7, 8, 9, io.

And if any perfon (hall apprehend, or caufe to be con-

victed, fuch offender, and fhall be killed, or wounded fo as

to lofe an eye, or the ufe of any limb, in apprehending or

endeavouring to apprehend fuch offender, on proof thereof

at the feflions, and certificate thereof from thence, the fheriff

fhall pay to the perfon intitled the fum of 50/. in 30 days,

to be repaid to him out of the treafury. f. 12, 1

III. Exportation of corn.

1. The king may at any time, by proclamation, prohibit The king my
the exportation of corn generally, or out of any fpecial Dorts Prchibit b y Pr<»*

by name, for fuch time as fhall be therein limited, 1 J.
c

'

matIon'

c. 25. / 27.

2. No duty or fubfidy wbatfoever fhall be paid on the ex- Duty on exports-

portation of wheat, rye, barley, malt, beans, peafe, or other tion taken off.

grain, bread, bifcuit, or meal. 11 & 12 W. c. 20. f. 4.

3. But when malt or barley are at or under 24 s. a quar- Bounty on ex-

ter, rye 321. wheat 485. every perfon exporting the fame P *tati3n '

in Englijb fhipping, fhall have from the officers of the cuf-

toms, for every quarter of barley or malt exported (ground

or unground) 2 s. 6 d. of rye 35. 6 d. of wheat 51. 1 W.
c. 12. And of wheat malt 55. 5 An. c. 29. f. 15.

And by 5 An. c. 8. art. 6. & cb. 29. / 10. when oats do
not exceed 15*. a quarter, a bounty of 2 s. 6d. a quarter

(hall be paid for oatmeal exported.

4. And if any perfon fhall wilfully 2nd malidouflv beat, Penalty of un-
wound, or ufe any other violence to any perfon, with inter.; dring expona-

to hinder him from buying corn in any market or other

place ; or fhall unlawfully flop or feize upon any waggon,

cart, or other carriage, or horfe, loaded with wheat, flour,

meal, malt, or other grain, in or on the way to or from
any city, market town, or fea port, and wilfully and mali-

cioufly break, cut, feparate, or de&roy the fame, or any part

thereof, or the harnefs of the horfes drawing the fame;
or fhall unlawfully take off, drive away, kill, or wound any
of fuch horfes; or unlawfully beat or wound the driver; or

(hall by cutting of the facks, or otherwife, fcatter or throw
abroad fuch wheat, flour, meal, malt, or other gram, or

(hall take and carry away, fpoil, or damage the fame, or any
part thereof: every fuch perfon, being convicled thereof,

before two juftices or the feflions, {hall be lent to the gaol or

houfeof correction, for any time not exceeding three months,

Z 2 nor
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nor Iefs than one month, and be once publlckly and openly

whipped by the mafter of fuch gaol or houfe of correction, in

fuch city, market town, or fea port, in or near which the

offence mall be committed, on the firft convenient market

day, at the market crofs, or market place there, between

the hours of 1 1 and 2. n G. 2. c. 22. f. I.

And if any fuel) perfon fo convicted, fhall commit any of

the offences aforefaid a fecond time ; or if any perfon mail

wilfully and malicioufh pull down, throw down, or other-

wife deftrcy any ftorehoufe, or granary, or other place where

corn {hail be then kept in order to be exported ; or fhall un-

lawfully enter any fuch ftorehoufe, granary, or other place,

and take and carry away any corn, flour, meal, or grain

therefrom, or otherwife fpoil or damage any meal, flour,

wheat, or grain therein, intended for exportation : every

perfon fo offending, and being thereof lawfully convicted,

fhall be adjudged guilty of felony, and be tranfported for

itven years, f. 2, 3.

And the hundred fhall be liable to anfwer damages (not

exceeding 100/.) to be fued for and levied as in cafes of rob-
;

bery ; the perfon injured giving notice of the offence in two

days, hy himfelf or fervant, to a conftable of the hundred,
J

or the conftable of the place in or near which .he fact mall

ba committed ; and within ten davs after fuch notice, gving

in the examination on oath of himfelf, or of hi* fervant

prefent at the time of the fact, or having rue care of fuch

his property, before a juftice of the peact . vvhetber he knows

the perfons that committed the fact, or any of ihcm ; and

if he confefles that he does, then the perfon ju cemdiing,

entring into recognizance to profecute. 11 G. 2, c. 22,

/ s, 6;

But if an offender is convicted in 12 months, the hufl-K

dred fhall not be liable; and therefore the action mut
be brought till after one year : nor fhall it be comm.-

but within two years, f. 7, 8.

Note ; It is proper here to take notice of a ver

miftake in fome of the books, relating to an act made a

the 14 G. 2. c. 3. by reafon of which act ons author af-

ferts, that the ftatute laft recited is of little ufe, becauft

that now by the faid itatute of 14 G. 2. no corn can be ex-

ported: and another fays, that by the faid ftatute of 14 G. 2

no corn Jhall he exported after Dec. 15, 1741. And the mi-

ftake is no other than this j that infread of after Dec. 1$

the ftatute fays, before Dec. 15. 1741, none fhall be ex

ported ; and the reafon was, becaufe at that time there wa
great fcarcity of corn m the nation. To which may b«

added, that ether books take no notice of either the on«

ac~
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act or the other ; perhaps from the above fuppofition, that

the one act renders the other ufelefs: by which it may feem,

that the publifhers of the new editions do not always bring

down the alterations from the fhtutes themfelves, but quote

from one another.

IV. Importation of corn.

1. When corn doth not exceed the following price-, the Poundage on

cuftom rnd poundage for corn imported (ball he as follows: importation.

whet not above 53 s. 4 d. a quarter, {ball pay 16 j. if

above 531. ^d. and not above 4/. it fhall pay 8 s. rye not

above 40 j. a quarter, (hall pay 16 s. barley and malt not

above 321. a quarter, fhall pay 165. buck wheat not

above 32X. a quarter, mall pay i6j. oats not above 165.

a quarter, (hall pay 55. 4^. ptafe or beans not above 40 s.

a quarter, fhall pay 16 s. 22 C. 2. c. 13. f. I.

But when the prices exceed thefe rates, then the duties

payable before this a£t, fhall only be paid, id. f, 2. That

is to fay, for every quarter of wheat imported 5 s. ^d. of

rye \s. bailey or malt is. $d. buck wheat 2 s. oats ij, \d,

peafe or bean.; \s. 15 C. 2. c. 7. f. 3.

2. And that it may be known what price corn bears Piice of com

where fuch foreign corn is imported, the juftices of the how t0 beaice*.

,, 1

&
.

, r • • J PL 11 tamed.
peace for *ne counties where foreign corn is imported, Inaii

at every their quarter feftions give in charge to the grand

jurj to make enquiry and prefentment upon their oaths, of

the common market prices of the feveral forts ot middling

Englijk corn, as the fame fhall be commonly bought and

fold in the county ; which prefentment (hall be certified by

the juftices to the chief officer and collector of thecuftoms

at the port where the corn is imported, to be hung up in

fome publick place in the cuftom houfe : And the fame fhall

be done in the city of London in October and April yearly,

by the mayor, aldermen and juftices there, by the oaths of

two perfons, neither of whom fhall be corn chandler, meal

man, factor, merchant, or other perfon interefted in fuch

corn fo to be imported, but by fubftantial houfholders in

Middlefex or Surrey, and each of them having a freehold -

eftate of 20 1. a year, or leafehold of 50 1. a year, above

reprizes, and being fkilful in the prices of corn. 5 G. 2.

c. 12. 1 J. c. 19.

3. And for preventing the fraudulent importation of fo- Fraudulent im*

. corn, no warrant fhall be allowed for carrying forth to portation*

fea, to any other port, any foreign corn after importation ;

and no perfon fhall carry forth the fame, orprcure it to be

foipped tor that purpofe, ©n pain of forfeiting the fame, a A
Z 2 al.a
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alfo 20 s. for every bufliel, and alfo the (hip, with all her

guns, tackle, and furniture; half to the king, and half to

him who fhall fue in any court of record. And the mafter

and mariners, knowingly affifting therein, fhall be impri-

foned for three months. 5 G. 2. c. 12. f. 5.

Coroner,

CORONERS are ancient officers by the common
law, fo called becaufe they deal principally with the

pleas of the crown, and were of old time the principal con-

fervators of the peace. 2 Haw. 42.

Concerning whom I (hall (hew,

1. Who may be a coroner.

II. How chojen.

III. His power and duty in taking an inquifition of

death.

IV. His power and duty in other matters.

V. His fees.

VI. Punifloment for not doing his duty.

I. Who may be a coroner.

rgnity, I. Of ancient time this office was of great eftimation;

for none could have it under the degree of a knight. 3 Ed. I.

c. 10. \InJi. 271.

2. And by the 14 Ed. 3. ft. 1. c. 8. No coroner

(hall be chofen unlefs he have land in fee, fufficient in

the fame county, whereof he may anfwer to all manner

of people.

II How chofen.

To be chofen in 1. The coroner (as of ancient time the fheriffs and con-
the county fervators of the peace) (hall be chofen in full county, that

i?, in the county court, by the commons of the fame

county. 28 Ed. 3. c. 6.

And this muft be in purfuance of the king's writ for

that purpofe, ifTuing out of, and returnable into the chan-

cery 5 and none but freeholders have a voice at fuch elec-

tion.

Eibte,
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tlon, for they only are fuitors to the county court. 2 Haw.

43> 44-

2. And being ele&ed by the county, if he be infuffici- County to an-

enr, and not able to anfwer fuch fines and other duties in
fwer for m̂%

refpecT: of his office, as he ought ; the county, as his fupe-

rior, (hall anfwer for him. 2 Injl. 175.

3. And being chofen by the county, his office con- Office not void

tinues, notwithstanding the demife of the king. 4 Inft.
hy lhe k 'n s's

' ° 01^ death.

271.

4. And after he is chofen, he fhall be fworn, bv the To be fworn.

fheriff, for the due execution of his office. 2 Hale's

H.S5-
5. But in the ftatute of 28 Ed. 3. which enacls that Others not cho-

they fhall be chofen by the county, there is a faving to the^^ the

king and other lords, who ought to make coroners, their

/ranch ifes.

6. The lord chief juftice of the king's bench, by vir- Chief jnfti« :

tue of his office, is the chief coroner of England. 2 H.

«5*

III. His power and duty in taking an inauifition of

death.

1. When it happens that any perfon comes to an unna- Notice,

tural death, the townfhip fhall give notice thereof to the

coroner. Otherwife, if the body be interred before he

come, the townfhip (hall be amerced. Hale's PL 170.

2. And by Holt Ch. J. It is a matter indictable to bury Burying without

a man that dies a violent death, before the coroner's inqueft notice-

hath fat upon him. 2 Haw. Not. 8.

3. And if the townfhip fhall fuffer the body to lie till Lying unburicd,

putrefaction, without fending for him, they fhall be amer-

ced. Hale's PL 170. 2 Haw. 48.

4. When notice is given to the coroner, he is to i flue Precept to fum.-

a precept to the conftables of the four, five, or fix next mon a
J
u,7»

townfhips, to return a competent number of good and

lawful men cf their townfhips, to appear before him in

fuch a place, to make an inquifition touching that matter.

4 Ed. 1. 2 H H. 59. Or he may fend his precept to

the conftable of the hundred. V/ood b. 4. c. 1.

But the aforefaid ftatute being wholly directory, and in

affirmance of the common law, doth neither reftrain the

coroner from any branch cf his power, nor excufe him
from the execution of any part of his duty not mentioned

in it, which was incident to his office before : Upon which

ground, it hath been holden, that there is no neceffity that

it appear in a coroner's inqueft, that it was taken by the

Z 4 Qatha
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Coroner;
oaths of perforts of the next adjacent towns ; but that it

is fufficient to fay, that it was talcen by the oaths of law-

ful perfons of the county; inafmuch as fuch inquifitiom,

being good before the ftatute, which is wholly declaratory,

muft needs be fo frill. But it feems that it ought to ap-

pear in every fuch inquifition, at what place, and by what

jurors by name it was taken, and that fuch jurors were

fworn. 2 Haw. 47.

5. Thefe are to be at lead 12 ; and it is faid, that all

perfons of the neighbouring towns, above the age of 12

years, are bound to attend at the taking the inqJfition, un-

lefs they have a reafonable excufe to the contrary. 2 Injl.

148. 2 Haw. 54.

6. If the conftables make not a return, or the juror

returned appear not, their defaults are to be returned totbe

coroner: and the conftables or jurors in default fhall be

amerced before the judges of affize. 2 H. H. 59.

7. The jury appearing is to be fworn and charged by the

coroner to enquire, upon the view of the body, how the

party came by his death. 2 H. H. 60.

8. For he can take indictments of death, only upon view

of the bodv, and not otherwife, therefore if the body be

interred before he come, he muft dig it up. And this he

may do lawfully within any convenient time, as in 14

days. Hale's PI. 1 JO. 2 Haw. 48.

9. If the body cannot be viewed, the coroner can do no-

thing ; but the juftices of the peace fhall inquire thereof.

Hale's PL 170. 2 Haw. 48.

10. The jury being fworn, and the body upon view, he

fhall inquire upon the oaths of them, in this manner, by

the ftatute of \Ed. 1. Jl. 2. called the ftatute de officio w-

ronatoris \ viz.

If they know where the perfon was flain ; whether it

were in any houfe, field, bed, tavern, or company :

Who are culpable, either of the act, or of the force

;

and who were prefent, either men or women, and of

what age foeyer they be, if they can fpeak, or have any

^ifcretion :

And how many foever be found culpable, they fhall ^e

taken and delivered to the fherifF, and (hall be committed

to the gaol ;

And fuch as be found, and be not culpable, fhall be at-

tached until the coming of the judges of affize.

11. And, by the fame ftatute, if it fortune any fuch man

be flain, which is found in the fields, or in the woods, firft

it is to be enquired, whether he were flain in the fame place

or net

;

Aid
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And if he were brought and laid there, they (hall do fo

jnuch as they can to follow their fteps that brought the

hody thither, whether he were brought upon a horfe, or in

a cart

:

It (hill be alfo enquired, if the dead perfon were known,

or elfe a ftranger, and where he lay the night before.

12. Alfo, by the fame ftatute, all wounds ought tobeWcund?.,

viewed, the length, breadth, and deepnefs ; and with what

weapons 5 and in what part of the bodv the wound or hurt

is; and how many be culpable; and how many wounds
there be ; and who gave the wound.

13. And they muft hear evidence on all hands ; if it be Defer, Want's evi-

ofFered to them, and that upon oath, becaufe it is not fo dence.

much an accufation or an indictment, as an inquifition or

inqueft of office. 2 H. H. 157.

14. And by the aforefaid ftatute, if they be found culpa- To inquire of the

ble of the murder, the coroner fhall immediately go to his
murdcre

j' s lajlds

houfe, and fhall inquire what goods he hath, and what corn

he hath in his graunge; and if he be a freeman, they fhall

inquire how much land he hath, and what it is worth yearly,

and further, what corn he hath upon the ground : and

likewife of his freehold, how much it is worth yearly, over

and above the fervice due to the lord of the fee; and the land

fhall remain in the king's hands, until the lords of the fee

have made fine for it

:

And when they have thus enquired upon every thing, they

fhall caufe all the land, corn, and goods to be valued, in

like manner as if they mould be fold immediately ; and there-

upon they fhall be delivered to the whole townfhip, which
ifhall be anfwerable before the judges for all.

15. In like manner, by the faid ftatute, it is to be in- Perfons drowned

quired of them that be drowned, or fuddenly dead, whe- or fuddenl
J

'

dc*d.

ther they were fo drowned, or (lain, or ftrangled by the

fign of a cord tied ftreight about their necks, or about

any of their members, or upon any other hurt found upon
jtheir bodies, And if they were not flain, then ought the

coroner to attach the finders, and all other in the com-
pany.

16. He fhall alfo enquire, whether the perfons found night.

guilty, fled ; for which flight they forfeit goods and chattels.

2 Haw. 48, 53.
And it hath been formerly held, that if a perfon were

lain, and upon the coroner's inqueft on view of the body,

It were found that fuch a perfon fled, tho' the (aid perfon

vere afterwards acquitted both of the felony and flight, yet

;e forfeited his goods ; for the coroner's inqueft is fo folemn,

hat it is not traverfablej alfo when the goods are once

2 lawfully
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lawfully veiled in the king, by that inqueft the property o
them cannot be devefted. But this opinion feemeth hard

and unreafonable, that a man fhall be liable to forfeit all hi;

goods, which may perhaps be all that he is worth, by at

inqueft taken in his abfence, without either hearing him
or giving him an opportunity of defending himfelf. i Bac
Abr. Coroner. D. 2 Haw. 54.

Alfo it is ftrongly holden in fome books, that an inquei

of felf murder, found before a coroner, cannot be traverfed

but the contrary opinion being alfo holden by books of a

great authority, and feeming alfo to be more agreeable 1

1

the general tenor of the law in other cafes, it feems to b

the better opinion, that fuch inqueft by being removed int

the king's bench by certiorari, may be there traverfed b

the executor or adminiftrator of the perfon deceafed ; or i

cafe the coroner's inqueft find him to have been a lunaticli

by the king or the lord of the manor. 1 Bac. Abr. Coror

D. 2 Haw. 54.

17. And if any perfon be flain or murdered in the da

time, and the murderer efcape untaken, the townfhip (ha

be amerced. 3 H. 7. c. j.

18. Concerning horfes, boats, carts, and the like, wheri

by any are {lain, which properly are called deodands, th< !

alfo fhall be valued, and delivered unto the towns as befor

4 Ed. 1. ft. 2.

19. All which things muft be inrolled in the rolls of t\

coroner. 4 Ed. 1. ft. 2.

20. And the fherifTs fhall have counter rolls with theo

roner, of things belonging to their office. ^Ed. 1. c. 10. I

21. But it is not necelTary that the inquifition be take

in the very fame place where the body was viewed 5 bi

they may adjourn to a place more convenient. 2 Haw. 4

22. Immediately upon thefe things being inquired, tl

bodies of fuch perfons being dead, or flain, fhall be burie

4 Ed. 1. ft. 2.

23. By the 1 & 2 P. & M. c. 13. / 5. Every cor

ner, upon any inquifition before him found, whereby ar

perfon fhall be indicted for murder or manflaughter, or

accefTary before the offence committed, fhall put in writir

the effecl of the evidence given to the jury before him, b

ing material ; and fhall bind over the witnefTes to the ne

general gaol delivery to give evidence ; and fhall certify t

evidence, the recognizance, and the inquifition orindiclme

before him taken and found, at or before the trial, on pa;

of being fined by the court,
1
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By the exprcfs words of which ftatute, he may enquire of

pcceffaries before the faSt ; but he cannot enquire of accefla-

ries after the fact. 2 Haw. 48.

24. He ought alfo to enquire of the death of all perfbns Perfons dying U
who die in prifon ; that it may be known, whether they 6*>l.

died by violence, or any unreafonable hardfliips : for if a pri-

bner by the durefs of the gaoler, comes to an untimely death,

t is murder in the gaoler, and the law implies malice in re-

"pecl: of the cruelty. 3 Inf. 52, 91.

And this inqueft upon prifoners ought to confift of a

oarty jury, that is, fix of the prifoners, and fix of the

next vill or parifh, not prifoners. Umfreville's Coroner

212.

25. If the inquifition mail be quamed in the court of Inquiries

dng's bench, the coroner by leave of the court may take up^uarned '

;he body again, and take a new inquifition. E. 5 G. K.

and Saunders. Str. 167. M. 9 G. Cafe of the coroner of

Wenlock, Str. 533.
And if a coroner appear to have been corrupt in taking

pn inqueft, it feems that a melius inquirendum mall go to

"pecial commiffioners, who (hall proceed not on view, but

jpon teftimony ; and the coroner (hall have nothing to do

>vith fuch inqueft: But where the inqueft is quaihed for

vant of form only, he mail take a new one in like

nanner, as if he had taken none before. 1 Bac. Abr,

Uoron. D.

IV. His 'power and duty in other matters.

1. He ought to inquire of treafure that is found ; who Treasure trove.

vere the finders, and likewife who is fufpec"ted therof j and

hat may well be perceived, where one liveth rioutoufly,

launting taverns, and hath done fo of long time : hereupon

ie may be attached for this fufpicion, by four, or fix, or

nore pledges, if he may be found. 4 Ed. 1. ft. 2.

2. Befides his judicial place, he hath alfo an authority Executing pro-

ninifterial as a fherifF; namely, when there is juft excep- eel's.

ion taken to the fherifF, judicial procefs fhall be awarded
the coroner, for the execution of the king's writs: and

n fome fp^cial cafes, the king's original writ fhall be im-
[lediately directed to him. 4 Inft. 271.

3. He is bound to be prefent in the county court, to pro- Outlawry,

[ounce judgment of outlawry upon the exigent, after quint

lus, at the filth court, if the defendant doth not appear.

d b. 4. c. 1.

4 4. He
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Appeals, ab- 4. He had anciently alfo a power in certain appeals, a
juration.

f ^^ an(j 1T)a jm - and alfo jn ca fes f abjuration fo

felony or other offences ; which are now out of ufe.

V. His fees.

Feeofi3s.4d. 1. Bv the ftatute of 3 H. 7. c. 1. The coroner fh all hav

for his fee, upon every inquifition taken upon the view of th

bodyfiain, 135. \d. of the goods and chattels of him tha

is the flayer and murderer, if he have any goods; and .

not, he fhall have for his faid fee, of fuch amerciaments 1

fhall fortune any townfhip to be amerced for efcape of fuc

murderer.

Fee of 40 s. and 2. Moreover, by the 25 G. 2. c. 29. For every inqui
9d. a mile.

fitbn (not taken upon view of a body dying in gaol) r

fhail have 20 s. and alfo gd. for every mile he (hall I

compelled to travel from his ufual place of abode to tal<

fuch inquifition ; to be paid by order of the juftices in fe

fions, out of the county rates; for which order no fee ilia

be paid. f 1.

And for every inquifition taken on view of a body dyir

in prifon, he (hall be paid fo much, not exceeding 20 s, ;

the juftices in feffions fhall allow; to be paid in like mai

ner. f. 2.

But no coroner of the king's houfhold, and of the ver£

of the king's palaces ; nor any coroner of the admiralty

or of the county palatine of Durham ; nor of the city <

London and borough of Souihwark, nor any franchifes bi

Jonging to the faid city ; nor of any city, town, <

franchife, not contributing to the county rates, or with)

which fuch rates have not been ufually afTeiled, (hall \

intitled to any benefit by this act; but they {hall have fuc

fees and falaries as they were allowed before this act, or

:

fhall be allowed by the perfons by whom they have bee

appointed, f. 5.

VI. His punijhnent for not doing his duty.

His punifiiment I. Coroners concealing felonies, or not doing their dut

for negiett of
t ]ir0 ' favoux t0 the mifdoers, mall be imprifoned a year, ar.

fined at the king's pleafure. 3 Ed. 1. c. 9.

2. And by the 3 H. 7. c. 1. If any coroner be remif

and make not inquifitions upon the view of the body dea(!

and certify the fame to the gaol delivery, he fhall forfeit t

the king an hundred (hillings.

3. An i by t; e 25 G. 2. c. 29. If any coroner, notar

pointed h, an a; nuai election or nonrnation, or whofe

duty
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fice is annexed to any other office, fliall be convicted of ex-

tortion for taking more than his lawful fees, or of wilful

neglect of his duty, or mifdemeanor in his office j the court

may adjudge him to be amoved from his office; and there-

upon, if he {hall have been elected by the freeholders, a

writ mail iflue for the amoving him, and electing another

in his ftead ; and if he hath been appointed by the lord of

any liberty or franchife, or in any other manner than by the

freeholders, the perfon intitled to nomination, fliall on no-

tice of fuch judgment of amoval, nominate another perfon

in his ftead. / 6.

4. And he ought to execute his office in perfon, and not

by deputy ; for he is a judicial officer. Wood b. 4. c. 1.

Etherwife it feemeth that he (hall incur the aforefaid pe-

lties, for remiflhefs or neglect of duty.

The coroner's precept to fummon a jury.

Weftmorland. \
To the high conftable of in the

t laid county.

rm ''HESE are in the naive of ourfovereign lord the king,

I M. to require you, immediately uponfight hereof tofummon
and warn 24 good and lawful men of the four next town/hips

f
in thefaid county, to be and appear before me A. C.

gentleman, one of the coroners of the county aforefaid, at

j aforefaid in the faid county, on the day of

I

• then and there to inquire of do, and execute all fuch
jgs as on his majejly's behalf Jhall be lawfully given them

:harge, touching the death of A. D. And be you then there

to certif what you fiall have done in the premiffes, andfur-
ther to do and execute what in behalf of our faid lord the king

frail be then and there injoined you. Given under my hand

yndfeal the day of .

The jurors oath on the coroner's inqueft.

\TOU Jhall diligently inquire, and true prefentment make,

A on the behalf of our fovereign lord the king, how and
'n what manner A. D. (or, a perfon unknown, as the cafe is)

here lying dead, came to bis death ; and offuch other matters

-elating to thefame asflail be lawfully required of you, accord-

ng to y.ur evidence : So help yen god.

After the foreman is fworn, the reft may be fwom 3
three

Dr four together, as follows j

'hi

in l

Stub
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Such oath as A. F. theforeman of this inqueji hath for hi

part taken, you and every of youfhall well and truly obferve am
keep on your farts refpeclively : So help you god.

WitnefTes oath.'

TH E evidence which you fiall give to this inquejl, on tl

behalf of ourfovereign lord the king, touching the deat

of A. D.fhall be the truths the whole truth, and nothing h
the truth : So help you god.

Inquifition of murder.

Weftmorland. A N inquifition indented, taken at

l\ in the county of aforefaid, the—
fay of -in the year of the reign of b,

\

fore me A. C. gentleman, one of the coroners of our lord t,

king, fir the county aforefaid, upon the view of the body

A. D. then and there lying dead, upon the oaths of A. J
|

CD. E. F. £sV. good and lawful men of aforefai

and of three other of the next toivns, to wit, K. L. and ft

in the laid county, who being /worn and charged to inquire

the part of our faid lord the king, when, where, how, a,

after what manner, the faid A. D. came to his death, do fc

upon their oath, that one A. M. late of aforefai

gentleman, not having god before his eyes, but being moved a

feduced by the injligation of the devil, on the day

. in the year of aforefaid, at the fi

hour in the night of the fame day, with force and arms,

-in the comity aforefaid, in and upon the aforefa

A. D. then and there being in the peace of god and of thefa

lord the king, felonioufly, voluntarily, and of his malice for

thought, made an a/fault ; and that the aforefaid A. M. th

and there with a certain fword made of iron andJleel, of t

value of 5 s. which he the faid A. M, then and there held

his right hand, the aforefaid A. D. in and upon the left pa

of the belly of the faid A. D. a little above the navel of t

j

faid A. D. then and there violently, felonioufly, voluntari

and of his malice forethought, Jlruck and pierced, and ga < I

to the faid A. D. then and there with the fword aforefai

in and upon the aforefaid left part of the belly of the fe

A. D. a little above the navel of the faid A. D. one mor
^

wound of the breadth of half an inch, and of the^ depth

three inches, of which faid mortal wound the aforefaid A.

then and there inflantly died; and fo the faid A. I

then and there felonioufly killed and murdered the faid A.
'

. agai
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Vgainft the peace of our faid lord the king, his crown and
dignity.

And the faid jurors furtherfay', upon their oath aforefaid,

that A. A. of yeoman, and B. A. of yeoman,

were felonioufly prefent with drawn fwords, at the time of
ihe felony and murder aforefaid in form aforefaid committed,

that is to fay, on thefaid day of in the .

"year aforefaid, at— aforefaid, in the county aforefaid,

m the frjl hour in the night of the faid day, then and there

Comforting, abetting, and aiding the faid A. M. to do ana)

commit the felony and murder aforefaid in manner aforefaid,

againjl the peace of our faid lord the king, his crown and
dignity.

And moreover, the jurors aforefaid, upon their oath afore-

said, do fay, that the faid A. M. A. A. and B. A. had
not, nor any of them had, nor as yet have or hath any goods

vr chattels, lands or tenements, within the county aforefaid, or

\lfewhere, to the knowledge of the faidjurors. [Or, And the

lurors aforefaid, upon their oath aforefaid, do fay, that the

\aid A. B. at the time of the doing and committing of the fe-

I'ony

and murder aforefaid, had goods and chattels, contained in

he inventory to this inquifition annexed, which remain in the

ujlody of B. C]
i

In witnefs whereof, as well the aforefaid coroner, as theju-

rors aforefaid, have to this inquifition put theirfcals, on ihe

iay andyear aforefaid, and at the place aforefaid.

A. B.

A. C. Coroner. C. D.
E. F. &c jurors,

An inquifition where one hangs himfelf.

!
-As above to not having god before his eyes,

tut beingfeduced and moved by the inftigation of the devil, at
——

«

aforefaid, in a certain wood at aforefaid

landing and being, the faid A. D. being then and there alone
',

uith a certain hempen cord of the value of 3 d. which he then

md there had and held in his hands, and one end thereof

hen and there put about his neck, and the other end thereof

ied about a bough of a certain oak tree, himfelf then and
here, with the cord aforefaid, voluntarily andfelonioufly', and

f his malice forethought, hanged and fuffocated ; and fo the

nrors aforefaid, upon their oath aforefaid fay, that the faid

ft. D. then and there in manner andform aforefaid, as a fe-
rn of himfelf, felonioufly, voluntarily, and of his malice fore-

thought,
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thought, himfelf killed, Jlrangled, and murdered, againft tht

peace &c.

An inquificion where one drowns himfelfl

_

,

at afore/aid, in the county afore/aid, then

and there being alone, in a common river there, called —
himfelf voluntarily andfelonioujly drowned; Andfo the juror,

aforefaid, upon their oath afarefaid fay, that the aforefaic

A. D. in manner andform aforefaid, then and there himfeh

voluntarily andfelonioujly as a felon of himfelf killed and mur-

dered ; againjl the peace —
<

An inquifition upon one who dies in gaof.

who fay upon their oath, that the aforefaid A. D
on the day of the taking of this inquifition, being a prifone,

in the gaol at in the county aforefaid, then and ther

died of the vifitation of god, and then and there in manne

andform aforefaid came to his death, and not otherwife. 1

witnefs
,

&c.

An inquifition on one non compos mentis.

whofay upon their oath, that the aforefaid A. E
en the day and year aforefaid, and at the time of his death, \

wit, from the day of to the time of his deat).

and at the time of his death aforefaid, was a lunatick, an

a perfon of infane mind; and that thefaid A. D. being

lunatick and a perfon of infane mind as aforefaid, did on tl—.

—

day of< come alone to a certain river, calk

— in the faid county, and did then and there cajl him

felf into the faid river, and drowned himfelf in the water t

the faid river. And fo the jurors aforefaid, upon their oat

aforefaid fay, that the aforefaid A. D. from the caufe afort

faid, in manner and form aforefaid, came to his death, an

not otherwife. In witnefs &c.

An inquifition on one for cutting his throat.

by the infligation of the devil, at -ofor*

faid in the county aforefaid, in and upon himfelf, then at.

there being in the peace of god and of the faid lord the ktn
t

felonioujly, voluntarily, and of his malice forethought, made i

ajjauit : and that the aforefaid A. D then and there with

certain knife, of the value of one penny, which he the fa

A. D. then and there held in his right hand, himfelf upon l,

tbroi
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throat theft and there felonioufly, voluntarily', and of his ma-

lice forethought did Jlrike, and gave to bimfelf then and

there with the knife aforefaid, upon his throat aforefaid one

mortal wound of the breadth offour inches; and the depth of
me inch, of which faid mortal zuound thefaid A. D. at

aforefaid in the county aforefaid languiJJjcd, and languijhing

lived) from the faid day of — in the —
year aforefaid, to the day of and that the faid

A. D. on the day of '

—

aforefaid, in the

year aforefaid, at aforefaid, in the county aforefaid, of

that mortal wound died. Andfo thejurors aforefaid &c.

For killing another in his own defence.

-
' upon their oaths fay, that A. K. late of »

gentleman, at aforefaid in the faid county, on the

day of in the year of- -in the peace of

<god and of our Jaid lord the king then being, A. M. late of

n the county of at the hour of in the

afternoon of the fame day, did cmie, and upon him the faid

A. K. then and there of his malice forethought did make an

ajfault, and him the faid A. K. did then and there endea-

vour to heat and kill, by continuing the ajfault aforefaid, front

the houfe of one W. Hi in aforefaid to a certain place

called -in the county aforefaid, and the faid A. K.
feeing that the faid A. M. ivas fo malicioufy difpofed, to a
[certain wall in the faid place, called didfee, and

from thence for fear of death could not cfcape, and Jo the fid
A. K. binfelf, in prcfervation of his life, again/1 the faid

A. M. continued to defend, and in his own defence him thefaid

(A. M. upon the right part of the brcajl of him the faid

iA. M. with a certain fivord of the price of one frilling, which

\the faid A. K* then and there held in his right hand, did

Wike, then and there giving to the fame A. M. one mortal

wound) of the breadth of one inch and of the depth of three

inches) of which faid mortal wound the faid A.M. at —

—

\aforeJaid in the county aforefaid languijbed) and languijhing

livedfrem the faid -day of—— to the —day of

from thence next enfuing, and that thefaid A. M. cii

the faid day of- in the year aforejaid,

at i aforefaid in the faid county, of that mortal wound
died ; And fo the faid A. K. did then and there hill him th$

{aid A. M. in his own defence.

Vol. I« A a M



354 Cojonet*

-An ihquifuion where the murderer is unknown.

-The fume as before, only fay, that a cer-

tain per/on unknown &c. and add And the faidju-

rors upon their oath aforcfaid further Jay , that the Jaid pei-

fon unknown^ after he had committed the faid felony and mur-

der in manner aforejaid, didjly away : Againji the peace &c.

Cottaece.

A Cottage (Sax. Cote) is a little houfe for habitation,

without any land belonging to it. Wood b. 3. c. 3,

By the 31 El. c. 7. No perfon jhall build any cottage for

habitation, nor convert any building to be ufed as a cottage fat

habitation, unlefs he lay to the fame four acres of ground at

the leajl, according to thejlatute or ordinance de terris men-

furandis, being his own freehold or inheritance lying near to tbt

faid cottage, to be continually occupied and manured therewith.

Jo long as the fame cottage Jhall be inhabited •> on pain of 10

1

to the king. f. I.

And every perfon who Jhall uphold and continue any fuel

cottage, to be eretied or convertedfor habitation, whereunt

four acres Jhall not be hid to be occupied therewith, JhallJarfei

to the king 40 s. for every month, f. 2.

And there Jhall not be any inmate, cr morefamilies than one

dwelling in any one cottage ; on pain that the owner or occupi

Jhallforfeit to the lord of the leet I OS. a month, who on pre-

Jcntment may levy the Jame by dijlrej's, orfuc for it in any cour,

of record, f. 3.

And thejujlices of ajfize, jujlices of the peace infeffions, arii

every lord within his leet, and no others, may hear and deter

mine all offences againji this acl, by indiflment, or by prefent

vieni, Or information, and award execution by fieri facias

elegit, capias, or otherwife. f. 4.

But this aft fjall not extend to any cottage in any city, tow,

corporate, or ancient borough, or market town ; nor to any cot

tages for workmen only, in any mineral works, coal ?nines

quarries, or delfs ofJlone or Jlate, or in ?naking brick, tile

lime, or coals, Jo as they be not above one ?nile dijlantfrom tb

place of working, f. 5.

Aljo this Jhall not extend to any cottage within a mile of tl

jea, or on thefide of a navigable river where the admiralougl

ta havejurijdicliou, Jo long as no perJon Jliall inhabit thcren

bu
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but a failor, cr man of manual occupation ftr furhijhing any

flip or vefeel ; nor to any cottage to be ?nadc in anyferv/i, chcfey

warren, or park, fo long as no other perfan jball therein inha-

bit, but an under keeper cr warrener ; nor to any cottage here-

tofore wide, Jo hug as no other per/on fan11 therein inhabit, but

a common herdman or jhepherd, for keeping the cattle or Jheep

of the town, or a poor, lame, feck, aged, or impotent per/on ,

nor to any cottage to be ?nadc, which for any jujl refpccl, on

complaint to the afjixes orfjfions, /hall by their order be decreed

to continuefor habitation, Jo long only as byfuch decree fall be

limited, f. 6.

And by the 43 El. c. 2. The churchwardens and overfersy

by confent of the lord of the manor, may ereSf cottages on the

wajhs and commons, for the habitation of the poor y
but for ni

other purpofe. f. 5.

No perfon fall build any cottage for habitation] An indict-

ment for erecting a cottage contrary to the {tatute, was

quafhed ; becaufe it was not faid that any inhabited it

:

for if it was not inhabited, it was no offence. 1 Vent.

107.

"s According to thefiatute or ordinance de terris menfurandis]

That is, after i64 foot to the pole. 2 hifl. 737.

Being his own freehold or inheritance'] Therefore neither

grounds holden by copy, or for life or live?., or for any

number of years will ferve : and it mud be freehold, either

in fee fimple, or fee tail. 2 life. 737.

fufeiccs of affize, jufeicrs of the peace in fffeons, and every

lord zvithin his leet] So that there is a concurrent power in

every of thefe three ; arid the judgment of fuch one of them

as doth firft enquire of, hear, and determine the fame, {hall

ftand. 2 Infe. 739.

Nor to any cottage heretofore made] That is, creeled before

the making of this acl:.

Finally, Lord Coke obferving upon this act. of the 31 EL
fays, The inconveniencies that grow by unlawful cdttagea

againft this ftatute are great ; being nefts to hatch idleness,

the mother of pickings, thieveries, {baling of wood, and the?

like i tending alfo to the prejudice of lawful commoners, for

that new erected cottages within the memory of man, tho'

they have four acres of ground, ox more, laid to them,

according to this acf, ought not to common in the waftes

of the lord ; but the grcitefr. inconvenience of all is, the ill

breeding and educating of youth •> which inconveniencies

may be eafily helped and remedied, by the prcvilions of this

A a i excellent
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excellent law, if lords of leets and their ftewards would look

to the execution of this a£t, which (he fays) he holds to be

the readieft means ; for albeit the cottage erected, or con-

verted, cannot by any provifion in this ftatute be demoliihed,

or pulled down, yet the execution of the penalty of this acl

will make it uninhabitable, and work the defired effeft.

,

And they may aifo be amerced, for wrongful commoning,

in the court baron. 2 Lift. 740,

Counterfeit. See Co(lt 3 €f)Cat, jfoiaei'jn

County.

County court.

Whea to be

holden.

Where to be

kept.

How far the /he-

nflf is judge.

Cotmtp Court.

1. ANCIENTLY, the comites, counts, or earls, hac

f\ the government of the counties ; and afterward;

the vicecomites or Jheriffs. And the county feemeth to bi

nothing elfe, but the diftricl of the comes or count, Sbir,

is a Saxon word, from fcyran, to (hare or divide, for tha

the mires or counties are divided by certain metes anc

bounds from each other. And the Jhcriff, in Saxon fcyrege

refa, is the reve, grave, or governor of the /hire ; whereii

he hath great power, being therein the chief officer unde

the king.

2. The fheriff holdeth in hi-s county two courts ; tin

torn, and the county court : The torn is the king's court

record, for criminal caufes, and for redreflingof commoi
grievances within the county ; the county court is not a cour

of record, but only a court baron, for civil caufes, and thi.

is the court of the fheriff himfelf.

3. By the 2 tff 3 Ed. 6. c. 25. No county court fhall b<

longer deferred than one month from court to court, f<

that the county court fhall be kept every month, and no

otherwise.

And this is to be accounted 28 days to the month, an<

not according to the month of the kalendar. 2 Inji. ft,

4. It may be kept at any place within the county, unlef

rcftrained by ftatute. Wood b. 4. c. 1.

5. The fuitors, that is, the freeholders, are the judges ii

this court ; except that in re-difleifin, by the ftatute

Merton, the fheriff is judge. And by the ftatutes con-

cerning parliamentary elections, he is judge at the electioi

of knighrs ,, for he muft make a true return at his peril

Bail. County Court.

6. Thi
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6. This court (hall hold pleas betwixt party and party, 0f wha < fw»

where the debt or damage is under 40 s. 4 Inft. 266. ^a^**
But in a replevin, the fum may be above 40 x. 4 Inft.

266.

7. Alfo it hath not cognizance of trefpafs vl C5 armis, be- of what offrnc«

caufe a fine is thereby due to the king, which it cannot im- this court hath

pofe. 4 Inft. 266.
cognizance.

8. And by the 11 H. 7. c. 15. No plaint fhall be entred 0ne plaint for

in the county court, but where the plaintiff or his attorney one trefpafs or

is prefent; and the plaintiff (hall find pledges to purfue his contr*ft.

plaint ; and he (hall have but one plaint for one trefpafs or

contract ; on pain of 40*. half to the king, and half to the

profecutor. And one juftice may examine the merit} or

other officer, making default; and fhall, within a quarter

of a year, certify the examination into the exchequer.

But as to the pledges abovementioned, they are now dif-

ufed in this court; and were formerly ufed only in cafes

where the plaintiff lived out of the county. Greenw. 11.

Read. County C.

9. But by virtue of a writ of jujlicies, the court may writ ofjufticfcs.

hold plea of trefpafs vi & armis, and of any fum, or of all

actions perfonal above 40 s. For this writ is in the nature

of a commiffion to the fheriff, and is vicontiel, that is, be-

longs to the fheriff, and is triable in the county court, and

is not returnable. 4 Lift. 266.

10. By the 12 G. 2. c. 13. / 7, If any perfon (hallcom- whofliallaaat
mence or defend any action, or fue out any writ, procefs, attorney in this

or fummons, or carry on any proceedings in the county courc *

court, who fhall not be admitted attorney or folicitor ac-

cording to the act of 2 G. 2. c. 23. he fhall forfeit 20/.

with coils, to him who fhall fue in any court of record.

1 1. The plaintiff in this court firft takes out a fummons, Summons.

returnable at the next county court; and if the defendant

do not appear, an attachment or dijiringas is to be made
out : but if the defendant appears, the plaintiff is to file his

declaration, fhewing his caufe of action, or matter of com-
plaint, in what manner the action accrued, at what time

and place the wrong was done, and the damage he hath

fuftained. Greenw. II. Read. County C.

12. If the defendant doth appear, and the next court af- Declaration*

ter gives a rule to declare, and the plaintiff doth not file

his declaration within the time, he may be nonfuited. id.

13. When the plaintiff hath declared, he muft continuecontiuur.ee.

his fuit from court day to court day, otherwife the defen-

dant may take advantage of it ; and this is called a conti-

nuance, being an adjourning of the fuit from tme to time,

to keep it on foot. id.

A a 3 14. the
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Pies datus.

Anfwer.

County court.

^lea of freehold.

Judgme-rit and

dUbefs.

Removal by re-

cprdare.

Removal by

pone.

Removal after

difcon i,nu<*nce.

Outlawry pro-

pounced.

Hundred court.

1 4. The rule, or dies datus, is when further day is given

to the plaintiff to declare, or to the defendant to plead ;

and the time given is ufually to the next court day, but

upon occafion may be inlarged. id.

15. The next court after filing the declaration, and im-

parlance given, the defendant is to put in his anfver or plea,

and if the plaintifF join iffue, they may proceed to trial the

next court day, if they proceed not farther by replication,

rejoinder, furrejoinder, and the like. id.

16. But if freehold is pleaded by the defendant, this court

can proceed no further, for freehold fhall never be tried

without writ ; therefore the caufe mult be removed: as

when a defendant avoweth for damage feafant, and the

plaintifF juftifieth by reafon of common of palture. Wood

b. 4. c. 1.

17. Where a verdict is given for the plaintiff, and judg-

ment entred thereupon, a fieri facias may be awarded

againfr. the defendant's goods, which may be taken by virtue

thereof, and appraifed and fold, to fatisfy the plaintiff; but

if the defendant hath no goods whereupon to levy, the

plaintiff remains without remedy in this court, for it being

ho court of record, no capias lies there; but an aelion may
be brought at common law upon the judgment entred.

Greenw. 22. Read. County C.

18. Caufes are removed out of this court, by a writ of

recordare, which ifTues out of the chancery, directed to the

meriff", commanding him to fend the plaint that is before

him in his countv court (without writ of ju/Jicies) into the

court of king?
s bench, or common pleas, to the end the

caufe may be there; determined. And the meriff is here-

upon to fummon the other party to be in that court (into

which the plaint is to be fent) at a day certain. And of all

this he is to make a certificate under his own feal, and the

feals of four fuitors of the fame court. Read. County C.

19. Caufes are alfo removed by pone, which differs in

nothing from a recordare, but that it removes fuch fuits

as are before tie meriff by writ of juflicies, and a recor-

dare is to remove the fuit that is by plaint only, without

writ. id.

20. And altho- the plea be difcontinued in the county^

yet the plaintiff or defendant may remove the plaint into

the common pleas or king's bench, and it fhall be good,

and he (hall declare upon the fame. id.

21. In this court, after the quints exaclus, the coroner,

gives judgment of outlawry. 4 Inji. 266.

22. Out of the county court is derived the hundred

courts for the eafe of the fubjec*; and it hath like jurifdicT
'

tion
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tion as the county court, and may be held every three

weeks. 2 Infl. 71.

€cnntv rate*

I.
* g

s HE feyeral rates hereafter following, in order to Several rat*i

•ii- • • re 11 cv thrown into on:
JL avoid the inconveniencies or feparate collections,

generaj counTy

fiiall for the future be levied and raifed by one general rate.

county rate;

That is to fay,

(1) For repairing county bridge?, and highways thereto

adjoining, and falaries for the furveyors of bridges ; as di-

rected by the 22 H. 8. c. 5. and 1 An. ft. 1. c. 18.

(2) For building and repairing county gaols; by 1 1 &
12 IV. c. 19.

(3) For the matter of the houfe of correction his falary,

and relieving the weak and fick in his cuftody ; by the

7 J. c.4.

(4) For relief of the prifoners in the king's bench and
marihalfea prifons, and of poor hofpitals in the county, and

of thofe that fliall fuftain lofTes by fire, water, the fea, or

other cafualties, and other charitable purpofes for relief of

the poor ; by the 43 El. c. 2.

(5) For relief of prifoners in the county gaol ; by 14 EL
c. 5.

(6) For fetting prifoners on work ; by the 19 C. 2. c. 4.

All which faid fix diftinct rates (and that for vagrants by

the 12 An. now repealed) are incorporated into one general

county rate, by the 12 G. 2. c. 29. And by the faid fra-

tute, and other fubfequent ftatutes, thefe other following

charges are likewife directed to be paid out of the faid

general county rate; to wit,

(7) The treafurer's falary; by the 12 G. 2. c. 29.

(8) Charges attending the removal of any the faid gene-

ral county rates by certiorari ; by the 12 G. 2. c. 29.

(9) Money for purchaiing lands at the ends of county

bridges; by the 14 G. 2. c. 33.

(10) Charges of building or repairing houfes of correc-

tion, and for fitting up and ftjrniljling the fame, and em-
ploying the perfons fent thither; by the 1 7 G. 2. c. 5. / 33,

(11) Charges of apprehending, conveying and maintain-

ing rogues and vagabonds; by the 17 G. 2. c. 5.

(12) Charges of the foldiers carriage*, over and abovc

the officers pay for the fame, by the fever d yearly .

A a 4 - '
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$igainfl mutiny and defertion, and by the militia adl: of the

30 G. 2. c. 25.

(13) The coroner's fee cf c$d. a mile for travelling to

take an inquifition, and 20 j. for taking it; by the >._-. G.

2. <\ 29.

(14) Charges of carrying perfons to the gaol, or houfe

'

of corre&ion; by the 27 G. 2. c 3.

(15) Charges of profecutir. J c-nvjcling felons; by

the 25 G. 2. <:. 36. and 27 G: 2. <:. 3.

(16) Charge's of profee 1 ing and convicting perfons pluik

iJerirrg fhipwr c » ods; by the 2(3 G. 2. r. 19.

of maintaining the militia mens families

j

hy the. feveraj militia ac~is.

' To which may be added thefe following, by former ftar

tures , viz.

(18) By the 6 G. c 23. The charges of tranfporting fe-

lons are directed to be paid by the treafurer out of the county

Hock ; which is now the fame in effect, as to charge it upon

the general countv rate ; fince there can be no county flock

in the treasurer's hands but that.

( iq) Charges of bringing infolvent debtors to the affizes,

in order to their difcharge, if themfeives are not able to

pay ; by the 32 G. 2. c. 28.

(20) Charges of carrying parifli apprentices, bound to

the fea fervice, to the port to which the mafter belongeth;

hy the 2 & 3 An. c. 6.

SfiTicns to lay 2. And that the fame may he collected with as much eafe,

the j^t?, ^nd as little expence as partible, the juftices at the:r general

or quarter fefTions, or the greater part of them, mall have

power to make one general rate to anfwer all the purpofes

aforefaid. J2 G. 2. c. 29. / I.

Which rate (hall be afTefTed in fuch proportions, in every

parifh or place, as any of the. rates by the faidfeveralformer

affs have been ufually ojfeffed. id.

By which laft words reference being made to the former

a£ts, as to the manner of proportioning the rate, it is proper

to infert here, how the cafe ftands upon the faid former

a&s, as to fuch laying of the aiTeOment ; and it is thus:

(j) By the abovementioned ac~t of the 22 H. 8. (in re-

gard to bridges) the juftices were to rate every inhabitant

within their jurisdiction, in fuch reafonable fum, as they

mould think convenient. And by the i An. fi. I. c. 18.

JLvery town, parifh, or place was to be aiTefled, as they

yfually had been affeiled towards the repair of bridges.

(2) By the 14 El. c. 5. (for relief of prifoners) the juf-

tices were to rate every parifh at fuch reafonable fums as

they fhould think convenient.

(3) By
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(3) By the 43 El. c. 2. (for hofpitals and the marfjalfea)

the fame was to be rateably aflefled upon every parilh.

(4) By the 7 J. c. 4. (for the rnajler of the houfe of cor-

reftion hisfalary) the fame was to be rated, as for hofpitals

and the marfhalfea, by the 43 El. c. 2.

(5) By the 19 C. 1. c. 4. (tor Jetting prifotiers on work)

to be railed as other county charges.

(6) By the 11 & 12 IV. c. 19. ^for repairing gaols) to be

aflciled by the juftices in equal proportions, on e\ery hun-

dred, ward, or other divifion.

(7) And for vagrants (by the 12 An. now repealed) the

money was to be raifed as for bridges and gaols.

So that upon the whole, here feems to be intended an

equal, proportionable rate, upon every divifion.

3. And where any perfon, liberty, divifion, or place hath Places exempted

ufually contributed, or is liable to pay, only to one or more f™™ rart ot ^
of, and not to all the rates hereby intended to be railed,

and thrown into one general rate; the juftices at their ge-

neral or quar.er feffions may order and afcertain, what pro-

portion thereof mall be afiefled on, and paid by fuch perfon,

liberty, divifion, or place. 12 G. 2. c. 29. f 5.

As for inftance, where by the flatute of 22 H. 8. c. 5.

towns corporate are charged for the repairing of bridges

within their refpeclive liberties ; and the counties, for the

bridges out of fuch liberties ; in fuch cafe, a town corpo-

rate ought not to be charged towards the bridges in the

county at large ; and confequently ought to have an abate-

ment in the rate charged upon them, in fuch proportion

as the expence of bridges is to the whole expence of the

feveral articles charged upon the faid general county rate ;

as if the expence of bridges be a tenth part of the whole

expence chargeable upon the county rate, then fuch town
corporate mail have an abatement of one (hilling for every

ten, which it would otherwife be charged with in fuch

rate.

4. And by the 13 G. 2. c. 18. / 7. Where any libertiesPlaces exempt^

or franchifes have commifllons within themfelves, and are { om the %vhoie

Tit"

not fubjecr, to the county juftices, and do net, ncr did be-

fore the 12 G. 2. contribute to the county rates; the juftices

within fuch liberties may exercife the fame powers within

their liberties, as juftices in their counties.

5. Which faid rates the high conftables mail, at ^ch^^J 1?

times as the faid juftices by their order in feftons (hall di-
m '

reel, demand of the churchwardens and overfeers ; which

demand (hall be made in writing (A) and given to them,

pr any of them, or left at their dwelling houfe?, or affixed

2 on
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on the church doors, by the faid high conftables. 12 G. 2.

c. 29. f 2.

Qverfcerstopay. 5. Whereupon the faid churchwardens and overfeers

fhall, in 30 days after fuch demand made, out of the mo-
ney collected for relief of the poor, pay the fums fo aflefled

on each parifh or place. 12 G. 2. c. 29. f 2.

diftrefs
^ ^ 7' ^ n(* ^ t ^ie churchwardens or overfeers, or any of

them, fhall neglect or refufe fo to pay, the high conftable

fhall levy the fame by diftrefs and fale of the goods of fuch

churchwardens or overfeers fo refufing or neglecting, by

warrant of two or more juftices refiding in or near fuch

parifh or place. 12 G. 2. c. 29. f 2.

High conaaMc's
8< And the rece ipt f fucn high conftable fliall be a full

receipt*

difcharge to the churchwardens and overfeers, or other perr

fon paying the fame. 12 G. 2. c. 29. f 2.

Cafe where there 9, Where there is no poor rate, the juftices, in their ge*
poor ra,e.

r€ra { or quarter j'eflions, fliall by their order direct the fum

aflefled on fuch parifh, townfhip, or place, to be rated and

levied by the petty conftable, or other peace officer, as

money for relief of the poor is by lazv to be rated or levied:

Which fum fo rated and levied fhall be paid by him to the

high conftable, and fhall be demanded of, paid by, or levied

on fuch petty conftable, in the fame manner as before of the

churchwardens and overfeers. And if any petty conftable

fhall pay fuch fum before he hath collected it, he may after-

wards rate and levy the fame, or may be allowed and reim-

burfed the fame, out of any conftable's or other rate, which

the juftices in their feflions fhall order and diredt. 12 G. 2*

c. 29. y: 3 .

As money for relief of the poor is to be rated or levied'] That

is to fay, by taxation of every inhabitant, parfon, vicar,

and other, and of every occupier of lands, houfes, tithes,

coal mines, or faleable underwoods. 43 El. c. 2. f 1.

Northern io. And whereas it will be inconvenient to many towns,

parifhes, and places, in the counties of York, Derby, Dur-

ham, Lancajler, Chejler, fVeJlmorland, Cumberland, and

Northumberland, that the faid rates fhould be paid out of the

poor rate, the juftices at their general or quarter feflions, ;/

they /hall think convenient, may order the fum aflefled on any

fuch town, parifh, or place, to be paid by and levied on the

petty conftable (B) in fuch manner as is above directed,

in cafes where no rate is made for the poor. 12 G. 2.

*. 29../ 4.

If they Jhall think convenient] By which words, the juftices

in thofe counties may order the rate to be paid by either of

the two methods before mentioned, according to their dif-

cretions \

counties.
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fretions ; that is to fay, either by the churchwardens and

verfeers out of the poor rate ; or bv the petty conftables by

n afferTment after the manner of the poor rate. And the

rreafon of this claufe feems to be, becaufe fome parifhes in

the northern counties being very large, and for that reafon

|fubdivided into feveral townfhips with regard to the poor,

t may happen that fome townfhips in the fame pariih may
e high rated, and others low rated, towards the relief of

heir poor; therefore if a general Cum for the county ra*c

pon the whole pariih, were to be charged upon all the in-

abitants, in proportion to their poor rate, it would lay the

burden very unequally. To remedy which, the juftices by

this claufe may charge feparately fuch fum as they fhall think

feafonable, upon each fubdivifion or conftablewick, in order

lay the fame equally throughout the parim : and if any

rqwnfiiip fhall be aggrieved thereby, they may appeal as

hereafter is directed, or remove it by certiorari.

11. The faid high conftabtes, at or before the next fel- Hlghcoafjfcfew

Rons refpe&ively after they have received the money, mail ^ t -' r-- : - L'*

y.iy the fame to the treafurer; and the money fo paid, {hail

$ dc deemed the publiek ftock. 12 G. 2. c. 29. f. 6.

12. And the treafurer s receipt (hall be a fufficient dif- TreafaTer**

charge to the high confrable. 12 G. 2. c. 29. / g.
rece ' i,r '

13. And the faid high conftables (hall deliver in a true High o

account on oath (if required) of the money by them re*
k to *«*«**•

eeived, before the faid juftices at their general or quarter

feffions : And if any fuch high conftabie (hall neglect or

rcfifj to demand or levy as aforefaid, or to account, the

faid juftices at their general or quarter fefiions may commie

i»tm to the common gaol, until he fhall have caufed fuch

rites to be demanded and levied, and (hall have rendered a

true account. And if it fhall appear by fuch account, that

any fum is remaining in his hands, and he fhall not pay

the fame to the treafurer, thev may commit him till

he pay the fame. 12 G. 2. c. 29. f. 8.

14. And the juftices, at their general or quarter fellions, Fotty cr.r.r^fe,

ma'/ oblige by their order, the petty conftables or any other
and olhf'Jsl°jinn. r account.

perlon 1 npowered to levy, collect, or receive any lum for

thepurpofes aforefaid, and who have any fum in their hands
to account and pay over the fame, in like manner as the

high conftables. 12 G. 2. c. 29. f. 17.

15. And the treafurer (hall pay (o much of the money Tn
in his hands to fuch perfons, as the juftices in feffions mail l

by their order from time to time appoint, for the ufes and
burpofes of the faid abovementioned acts an d for iiny other

ufes and purpofes to which the publick ftock of any county,

4 citV,
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Trcafurev's

account,

treafurer

New rate when
to be made.

Appeal,

city, divifion, or liberty, is or (hall be applicable. 12 G. 2,

c. 29. / 6.

16. And the treafurer {hall keep a book of entries, of

the funis by him received and paid ; and (hall deliver in a

true account on oath if required, of his receipts and dif-

burfements, to the juftices at every general or quarter k\-

fions, and alfo the proper vouchers for the fame, to be

kept amongit the records of the fcffions. 12 G. 2. c. 29.

/ 7> »•

SciTions order a 17. And the difcharge of the faid juftices, bv their . ider

diicharge to the a j- t^e j r general or quarter feffions, fhali be a {efficient dif-

charge to the treafurer. 12 G. 2. c. 29. J. 9.

18. And no new rate fhall be made, until it appear, by

the treafurer's accounts or ot! erwife, that three fourths of

the money colkcted have been expended for the purpofes

aforefaid. 12 G. 2. c. 29. /. 10.

19. If the churchwardens and overfeers of any parim or

place, (hall think fuch parim or place is over rated, they

may appeal to the next general or quarter feffions, againft

fuch part of the rate only as may affect fuch parifties or

places : but fuch rate, upon the appeal, fhall not be quaffi-

ed in regard to any other parimes or places. 12 G. 2.

c. 29. / 12.

20. No certiorari to remove any rates, or any orders or

other proceedings of the feffions touching fuch rates, {hall

be granted but upon motion the firft week of the next term

after the time for appealing from fuch rates or orders is

expired ; and on making it appear to the court by affidavit

or other wife, that the merits of the queftion on fuch appeal

or orders, will by fuch removal come properly in judgment.

And no fuch certiorari {hall be allowed, until fufficient fe-

curity be given to the treafurer, in the fum of 100/. to pro-

fecute the certiorari with effecl:, and to pay the cofts if the

rates or orders {hall be confirmed. Nor {hall any fuch

rates, orders, or proceedings be quafhed for want of form

only. 12 G. 2. c. 29. f. 21.

And no action {hall be commenced againft any perfon

who {hall have collecled or received any money, or any

rate which {hall be quafhed on a certiorari or otherwife,

for any money collected or received on fuch rate before

the certiorari was brought ; but the perfons who have paid

on fuch rate more than they ought to have paid, {hall be

repaid, or have the fame allowed in the next rate. 12 G. 2.

*. 29. / i8<

Certiorari.

A. High
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A. High conftablc's warrant to levy the rate.

m X T n i j C To the churchwardens and overfeers of
Weitmorland, j , r ,u n-r -n_-i r

Kendal ward. )
the P°° r

?
f
??.

townfll,P ^ ParlfhJ °f

C in the fold county.

BY virtue of an order of his maje/ly's jujlices of the peace,

in and for the faid county, in their general quarter

feffions ajfembled, you are hereby required in thirty days time

from your receipt of this precept, or otherwife having had due

notice thereof to pay to me, out of the money by you collected or

to be collected for the relief of the poor, the fum of-

being the proportion of your fend townfhip [or pari/h] for and
towards the general county rate, for the repairing of bridges $

repairing of the gaol, and for the relief of prifoners therein ;

end for the relief of the prifoners in the king's bench and mar-
Jhaljea prifons ', repairing andfurnijhing the houfe of'correction,
with the falary of the keeper thereof ', the treafurer*s Jalary &

the coroner's fees j the charges concerning vagrants, foldier car-

riages, convieling and tranfporting felons, and other county

charges. And herein you are not to fail, on the peril that Jhall

enfue thereof Given under my hand at Lathehead in the faid
county, the day of .

Tho. Dennifon, High conjlablc.

Or, in the northern counties abovementioned, the jus-

tices, if they think proper, inftead of ordering the money
to be p iid by the churchwardens and overfeers, may order

it to be paid by the petty conftables ; and then the high

iconft.uic'o precept to the petty conftables may be thus i

Weftmorland, ) To the conftables of in the faid

Kendal ward, j county.

BY virtue of an order front his majejlfs jujlices ofthe peace

in and for the faid county, in their general quarter fef-

fions ajfembled, you are hereby required to raife the fum of
within your conjlablewick, for which you are to make an equal

rate within your faid conjlablewick, and to levy the fame, in

fucb manner as money for the relief of the poor is by law to be

rated or levied: which faid fum you are to pay unto me, in

thirty days time from your receipt of this precept, or ctheriuife

having had due notice thereof', the fame being the proportion cf
your faid conjlablewick, for and towards the general county

rate, for the repairbig of bridges

And
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And fo repeat the feveral particulars as in the laft prece-

dent ; and that for this reafon, that the people may know
what it is they pay their money for.

Court Leet. See IUcf\

"Court of feffions. See gtfflrORd*

Curriers, See L^tyCc*

Cttftoms*

THE laws relaing to the cu&oms, fo far as jufticesof

the peace, conftables, and other fuch officer?, are

concerned therein, being confiderably connedkd with the

Jaws of e\cife, it is thought proper to refer this fubjedl to

the title CtClfC, where the whole will be more clearly

comprehended under one view.

Cttfios rotttlojum.

BY the 37 H. 8. c. I. (which was altered by the 3 &f 4

Ed. 6. c. 1. but reftored by 1 W. c. 21.) No perfor

mall be appointed to the office of cujlos rotulorum, but fuel

as mail have a bill figned with the king's hand for th<

fame ; which bill finned mail be a fuflicient warrant to th<

lord chancellor, to make a commiffion, affigning and au-

thorizing thereby the fame perfon to be cuflos rotuhrum

until the king hath by another bill with his own hand ap

pointed one other perfon to have the fame office, by him

felf, or his fufficient deputy, learned in the laws, and mee

and able to fupply the faid office.

In purfuance whereof, the lad claufe in the commiflioi

of the peace is generally to this effect : " Laftly, we hav<

tc affigned you the aforefaid keeper of the rolls 0.

w our peace in our faid county, and therefore you dial

" caufe to be brought before you and your faid fellows

" at the days and places aforefaid, the wrrits, precept1

" process, and indictments aforefaid, that they may b

* c infpeded, and by a due courfe determined, as is afore

" faid.

. Cutting out tongues. See QJafllL

Cyder. See €VCtfC»
Damac
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Damage feafant. Sec SDt'fttCfS.

Debtors.

HOW prifoners for debt fhall be demeaned. See title

(Bad.
Infolvent debtors brought to the aflize?, in order to be

difcharged, fhall pay for their bringing thither, not exceed-

ing 12//. a mile; and if they are not able to pay, then the

fame (hall be paid by the treafurer, out of the county ftock.

32 G. 2. c. 28. / 15.

The Jaft infolvent acl: is that of the 1 G. 3. c. 17. for

relief of perfons imprifoned for debt, on or before Oft. 25,
1760. On which a& no difcharges are to be obtained afier

Mar. 31. 1763.

Deer. See (game*

Defamation. See Slant) C£*

Demurrer*

A Demurrer (from demorari) fignifies an abiding in point

of law, upon which the defendant joins iilue, allow-

1 lins; the facl to be true as laid in the indi&ment. JVocd

|
\b. 4. c. 5.

In criminal cafes not capital, if the defendant demur to

an indictment, the court will not give judgment againft

him to anfwer over, but final judgment. 2 Haw. 334.
But regularly in all cafes of felony, where a man pleads

a fpecial matter, tho' he conclude his plea with not guilty

to the felony, or do not conclude it fo, yet if his plea

be tried, or found, or ruled againft him, he mail be put

to his plea of not guilty, and be tried for the felony ;

for tho' a man mall lofe his land in fome cafe?, for miC
pleading, yet he (hall not l©fe his life for mifpleediiig.

2 H. H. 257.

DeoDanB.
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Deouanti.

l.T\EODAND is, when any moveable thing inahi-

\J mate, or beaft animate, doth move to or caufe the

untimely death of any reafonable creature, by mifchance,

without the will or fault of himfelf, or of any perfon.

3 InA 57-

2. This, altho' it be not properly homicide, nor punifh-

able as a crime, yet is taken notice of by the law, as far

as the nature of the thing will bear, in order to raife tfrt

greater abhorrence of murder : And the unhappy inftru-

ment or occafion of fuch death, is called a deodand (da

dandum), and forfeited to the king, to be difpofed of tc

pic us ufes, by the king's almoner; as alfo are all fucr

weapons whereby one man kills another. 3 Infi. 57
1 Haw. 66.

3. It feems clearly fettled, contrary to the former opi-

nions, that a horfe, or the like, killing an infant withir

the age of difcretion, is as much forfeited as if he were

age. 1 Haw. 66.

4. Alfo, it was anciently holden, that things fixed tot

freehold, as the wheel of a mill, or a bell hanging in th«

fleeple, may be deodands ; but by the latter refolutions the;

cannot, unlefs they were fevered before the accident hap

pened. 1 Haw. 66.

5. It is agreed by all, that a Jhip in fait water, fron

which a man falls and is drowned, is not forfeited, becauf

perfons at fea are continually expofed to fo many perils, tha

the law imputes not fuch misfortunes to the fhip. Alfo i

feems clear, that when a man riding on a horfe over 1

river, is drowned thro* the violence of the ftream, thi

horfe is not forfeited, becaufe not that, but the ware

caufed his death. But it is faid, that a fhip, by a fa!

from which a man is drowned, in the frefh water, fhall b<

forfeited, but not the merchandize therein ; becaufe the]

no way contribute to his death. And by the fame reafoi

it feems, that if a man riding on the fhafts of a waggon

fall to the ground and break his neck, the horfes and wag

gon, only are forfeited, and not the loading, becaufe it n<

way contributed to his death ; for which caufe, where ;

thing not in motion caufes a man's death, that part thcreo

only, which is the immediate caufe, is forfeited. As when

jone climbing upon the wheel of a cart, while it {rands frill

falls from it, and dies of the fall, the wheel only is for

feited : But if he had been killed bv a bruife from one
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the wheels being in motion, the loading al Co would have

been forfeited, becaufe the weight thereof made the hurt

the greater ; and it is a general rule, that wherever the

thing which is the occafion of a man's death is in motion

at the time, not only that part thereof which immediately

1
wounds him, but all things which move together with it,

and help to make the wound more dangerous, are forfeited

alfo. 1 Haw. 66.

6. Thus a cart met a waggon loaded upon the road,

and the cart endeavouring to pafs by the waggon, was

driven upon an high bank and overturned, and threw a

perfon that was in the cart, juft before the wheels of the

Waggon, and the waggon ran over him and killed him ; ic

was refolved in this cafe, that the cart, waggon, loading,

and all the horfes were deodands, becaufe they ail moved

to the death. 1 Salk. 220.

7. If a weight of earth fall upon a worker in a mine,

and kill him; the weight of earth is forfeit, and not the

whole mine. 1 H. H. 420.

8. In all thefe cafes, if the party wounded die not of his

wound, within a year and a day after he received it, there

{hall be nothing forfeited, for the law doth not look on

fuch a wound as the caufe of a man's death, after which

he lives fo long: But if the party die within that time, the.

forfeiture mail have relation to the wound given, and can-

not be faved by any alienation or other act whatfoever in

the mean time. 1 Haw. 67.

9. However nothing can be forfeited as a deodand, nor

feized as fuch, till it be found by the coroner's inqueff. to

have caufed a man's death ; but after fuch inquifition, the

(her iff is anfwerable for the value of it, and may levy the

feme on the town where it fell, and therefore the inqueft

ought to find the value of it. 1 Haw. 67.

10. And if the coroner omits his duty in this cafe, the?

inquifition may be made by the commiffioners of gaol deli-

Very, oyer and terminer, or of the peace. 1H H. 419,

Dice. See ®tamp&

Vol. l b b DfffcntcrA



S79

swiTcnters;

I. Proteftant dijfenters exempted from certain penal-

ties by the aft if toleration.

II. Proteftant dijfenters intitled to certain privileges

by the aft of toleration.

III. Laws againft dijfenters not altered by the aft of

toleration.

IV. haws relating to proteftant dijfenters made fmct

the aft of toleration.

I. Proteftant dijfenters exempted from certain penalties

by the aft of toleration.

I. AS to all proteftant dijfenters in general. Againft

Ji\ whom the feven following flatutes have been en-

atfed:

(i) By the I EL c. 2. f. 14. Every perfon not having

reafonable excufe, fhall re fort to their parifh church or cha-

pe], or upon reafonable let thereof, to fome ufual place

where common prayer (hall be ufed, on every funday and

holiday ; on pain of punifhment by the cenfures of the

church, or of forfeiting for every offence 12*/.

(2) By the 23 El. c. 1. Every perfon above the age of

16, who fhall not repair to fome church, or chapel, or

ufual place of common prayer, fhall forfeit for every month
20/. And if he (hall forbear for 12 months he (hall be

bbiind to the good behaviour till he conform.

And if any perfon fhall keep a fchoolmafter., who fhall

not repair to church, or be allowed by the bifhop, he fhall

forfeit 10 /. a month, and the fchoolmafler fhall be impri-

foned for a year.

(3} By the 29 El. c. 6. Every offender in not repairing

to church, having been once convicted, fhall without any

other indictment or conviction, pay half yearly into the

exchequer 20/. for every month afterwards, until he con-

form ; which if he mail omit to do, the king may feize all

his goods, and two parts of his lands.

{4) And by 3 ff. c. 4. The king mayrefufe the 20/. a

month, and take two parts of the land, at his- option.

And
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And any perfon retaining or keeping in his houfe any fer-

vant, or other, who (hall not repair to chu/ch, fhall for-

feit io /. a month.

(5) And by the 3 y. c. 5. No recufartt in not repairing

to church, being convicted thereof, (hall enjoy any publick

office, or (hall practife law or phyfick, or be executoj, ad-

miniftrator, or guardian.

And if any perform fhall fend their children over feas for

education, they (hall forfeit 100/. and fuch child be di fa-

bled to inherit, or take any benefit by gift, conveyance,

or devife.

(6) And by the 35 El. c. I. If any perfon refufing to

repair to church, fhall be prcfent at any afTembly, meeting,

or conventicle, under pretence of any exercife of religion,

he fhall be imprifoned till he conform ; and if he (hall not

conform in three months, he mall abjure the realm j which

if he (hall refufe to do, or after abjuration fhall not go, or

(hall return without licence, he fhall be guilty of felony

without benefit of clergy. And whether he fhall abjure or

; not, he fhall forfeit his goods, and fhall forfeit his lands du-

I

ring life.

(7) And by the 22 C. 2. c. 1. If any perfon, being fix-

teen years of age, fhall be prefent at any conventicle or

j
meeting, under pretence of any exercife of religion, in

other manner than according to the liturgy and practice

of the church of England, at which there (hall be five per-

sons or more aiTembled, befides thofe of the houfhold, if it

be in an houfe where there is a family ; or if it be in a

houfe, field, or place, where there is no family, then where

;

any five perfons or more are fo aiTembled, every juftice

©f the peace before whom information fhall be made, fhall

(on pain of 100/. half to the informer) on proof by con-

feflion, or oath of two witnefTes, or the notorious evidence

of the fact, make a record thereof (which fhall be after-

wards certified to the fefhons), which record fhall be a

full conviction : Whereupon he fhall impofe upon every

offender a fine of 5 s. for the firft offence, and for every

other offence 10 s. to be levied by diftrefs and fale of

the goods of the offender, or in cafe of the poverty of

fuch offender, upon the goods of any other perfon then

convicted of the lil^s offence, fo as the fum to be levied

on any one perfon in cafe of the poverty of other offen-

ders amount not in the whole to above 10/. on occafion

of any one meeting; one third to the king, one third to

the poor, and one third to the informer and to fuch per-

s as the juftice (hall appoint, caving regard to their di-

Bb2 iigencc
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licence in difcovering, difperfing, and punilhing of the faid

conventicles.

And every perfon who (hall fufFer any fuch meeting in

his houfe, outhoufe, barn, or backfide, ihall forfeit 20/. in

like manner ; and in cafe of his inability, it mall be levied

on the goods of fuch perfons who fhall be convicted of be-

ing prefent.

If the penalty exceeds 10/. an appeal lies to the feflions.

And if the party is there found guilty by a jury, he (hall

pay treble cods. And no other court whatsoever mail in-

termeddle, but the quarter feffions only.

And juflices and conflables may with what force they

think fit, upon refufal to open, break open doors where

they (hall be informed fuch conventicle is, and take the

offenders into cuflody. And on certificate from any juflice

of the peace of his particular information or knowledge of

fuch unlawful meeting, and that he is not able, with fuch

affiftance as he can get, to fupprefs the fame ; any com-

mimoned officer of the militia, or other his majefly's forces,

with fuch troops or companies of horfe and foot, and alfo

the fheriff, and other miniflers of juflice, with fuch other

affi (lance, as they fhali think meet, or can get in readinefs

with the fooneft, mall repair to the place, and by the bed

means they can, fhall diftolve, difTipate, and prevent fuch

meeting, and take the offenders into cuflody.

Thus flood the laws at the revolution.

Now by the aforefaid ac"l of toleration, made in the firfl

year of William and Mary, ch. 1 8. it is enacted, that neither

the flatutes aforefaid, nor any other made againfl papifts and

popifh. recufants (except the ftatutes of the 25 C. 2. c. 2.

and the 30 C. 2. Jl. 2. c. 1. hereafter mentioned) fhall ex-

tend to any perfon difienting from the church of England^

who fhall be qualified in the manner following;

(1) They fhall at the general feffions of the peace, take

the oaths of allegiance and fupremacy. (iG. c. 13.)

(2) They fhall alfo there make and fubferibe the decla-

ration of the 30 C. 2. Jl. 2. c. 1. againfl popery.

(3) The place of meeting fhall be certified to the bifhop

of the diocefe, or to the archdeacon of the archdeaconry,

or to the juflices of the peace at the general or quarter fef-

fions, and regiflred in the faid bifhop's or archdeacon's court,

or recorded at fuch fefiions. And the regifler, or clerk ol

the peace, fhall regifler or record the fame, and give cer-

tificate thereof to any who fhall demand it, for which no

more ihall be taken than fixpence.

(4) The
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(4) The doors of the place where they meet (hall not,

during fuch time of their meeting, be locked, barred, or

boJted.

(5) They mall not in writing deny the doctrine of the

blefTed trinity.

2. What hath hitherto been obferved, regardeth all pro-

tectant dilTenters in general. There are befides certain

other laws, which concern their teachers and preachers only.

Which are thefe three that follow j

(1) By the 17 C. 2. c. 2. No perfon, who fhall take

upon him to teach or preach in any meeting or conventicle,

under pretence of any exercife of religion, mall, unlefs only

in pafling upon the road, or unlefs required by legal procefs,

come within five miles of a city, town corporate, or bo-

rough : nor fhall be fchoolmafter, or take any boarders or

tablers to be inftructed by himfeif or any other, without

taking an oath of allegiance therein mentioned, on pain of

40 /. one third to the king, one third to the poor, and one

third to him who fhall fue in the courts at JVeJlminjhr, af-

fizes, or feflions. And two juftices, on oath of the of-

fence, may commit them for fix months.

(2) And by the 22 C. 2. c. 1. If any perfon (hall take

upon him to preach or teach in any meeting or conventicle,

in other manner than according to the practice of the church

of England, he fhall forfeit for the firft cfFence 20/. and for

every other offence 40/. And if he be a ftranger, or in the

judgment of the juftice of the peace before whom he is

convicted, unable to pay, it may be levied on the goods of

any perfon prefent.

(3) And by the 13^ 14 C. 2. c. 4. / 14. No perfon

(hall prefume to confecrate and adminifter the facrament

before he be ordained prieft, according to the form and

manner of the church of England.

Now by the aforefaid act of toleration, it is provided, that

no perfon diffenting from the church of England, in holy

orders, or pretended holy orders, or pretending to holy or-

ders, nor any preacher or teacher of any congregation of

difTenting protectants, fhall be liable to any of the aforefaid

penalties, who fhall be qualified as follows:

(1) He fhall at the fefnons take the oaths aforefaid.

(2) He fhall there make and fubferibe the declaration of

the 30 C. 2. Jl. 2. c. 1.

(3) He fhall there alfo declare his approbation of, and

fubferibe the 39 articles, except the 34th, 35th, and 36th

(concerning the quality, examination, and fubfeription of

B b 3 fuch
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fuch as are to be made miniflers), and except thefe words

of the 20th article, viz. [the church hath power to decree rites

or ceremonies, and authority in controverfies offaith, and yet']:

All which fhall be entred of record in court ; for which

the clerk of the peace ihall have 6d. and no more.

(4) The place for worfhip fhall be certified as before.

(5 ) The doors of the place where he (hall preach or teach,

(hall not be locked, barred, or bolted.

(6) He fhall not deny, in his preaching or teaching, the

docTxine of the blefled trinity.

3. Furthermore, there are befides the aforefaid general

laws, certain other penal laws affecting the quakers in par-

ticular : namely, thefe two ;

(1) By the 5 EL c. 1. If any perfon fhall refufe to take

the oaths of allegiance and fupremacy, duly tendred, he

fhall incur a praemunire.

(2) And by the 13 & 14 C. 2, c. 1. If any perfon, who
{hall maintain that the taking of an oath is unlawful, fhall

refufe an oath duly tendred, he fhall forfeit a Turn not ex-

ceeding 5 I. for the firft offence, 10/. , for the fecond, and

for the third fhall abjure the realm or be tranfported.

But now by the act of toleration, quakers fhall be dis-

charged of the penalties of thefe laws, and of all others

made againft popim recufants, or proteftant n < >n-conform iffs,

and mall enjoy all other benefits, under the like limitations,

which any other difTenters enjoy, on their qualifying theni-

felves in the fame manner as other difTenters ; except that

inftead of the oaths at feffions, they fhall be allowed to

make and fubferibe a declaration of fidelity, and to fubferibe

a profcffion of their chriltian belief (which are inferted

under the title £Datl)5.)

4. And as to anabaptifts in particular, it is enacted by the

faid adf, of toleration, that whereas fome diilenting pro-

teftants fcruple the baptizing of infants, Every perfon

in pretended holy orders, or pretending to holy orders, or

preacher, or teacher, that fhall take the oaths, and make

and fubferibe the declaration, and fubferibe the 39 articles,

except as in the cafe of other diilenting teachers as before,

and except alfo part of the 27th article touching infant bap^

tjfm, fhall enj>>y the fame privileges as other diifenting

teachers.

II Proteftant
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i£ Proteftant dijjenters intitled to certain privileges by

the ac~t of toleration.

Befides the exemption from penalties, his mnjefty's pro-

teftant fubjccts are by the act: of toleration intitled to certain

1 privileges : which are of two kinds ; 1. Such as concern all

proteftant diffenters in general. 2. Such as concern their

! teachers in particular.

1. As to all proteftant diffenters in general. Thev
'fhall not be profecuted in any ecclefiajUcal courts for or by

reafon of their not conforming to the cbwrcb of England. ~
But this fhall not exempt them from paying of tithes, or

; other parochial duties, or any ether duties to the church or

minifter, nor from any profecution in any ecclefiaftical

court, or elfewhere, for the fame.

Since this act, Mr. Hawkins obferves from 3 Lev. 376. a

prohibition will lie to the fpiritual court proceeding againft

perfons for incontinency, who have been married in a ii-

!
cenfed conventicle. The cafe was this ; Two perfons,

: who were publifhed and married In a conventicle, were af*

terwards libelled againft in the fpiritual court, for incon-

tinence and fornication ; and upon moving for a prohibi-

tion, time was afligned to mew caufe why it fhould not

go, and the proceedings in the ecclefiaflical court were 'flayed

in the mean time. Afterwards, it was agreed that a pro^

hibition mould be granted, and that the plaintiff fhould de-

clare ; that fo, upon demurrer, the point might be tried.

But what thejudgment was, or whether the caufe proceeded

to trial, doth not appear by the report. Gibf 617.
Mr. Hawkins likewife obferves ( 1 Haw. 1 2) thai it

having been doubted whether diffenting fchoolmafters, as

fuch, were exempted by the toleration act from the penalties

inflicted upon them in the feveral acts againft diffenters, it

was farther enacted by the 12 An. r. 7. that whoever fhall

keep any fchool orfeminary, or teach any youth as tutor or

fchoolmafter (unlefs he inftruct them only in reading, wri-

ting, arithmetick, or fuch mathematical learning as relates

to navigation, or fome mechanical art, and that in the

Englijh tongue) without having flrft fubferibed the decla-

ration of the 13 IS 14 C. 2. relating to conformity with
the church of England, and without a licence from the

bifhop, he (hall be imprifoned for three months. But this

was repealed by the 5 G. c. 4. So that the doubt is left

where it was.

B b 4 M*
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Mr. Shaw in his parifii law, p. 68. fays, it is held (but

doth not fay by whom) that diiTenters by the act of tole-

ration are not exempted, either from the penalties of the

I J. c. 4. or of the 13 ££? 14C. 2. <:. 4. againft teaching

a fchool without licence from the bifhop.

In the cafe of A", and Davifon, T. 12 W. as reported both

by Salkeld and L. Raymond, Davifon, aquaker, on an habeas

corpus upon a writ of excommunicato capiendo , for teaching

fchool without licence, was admitted to bail, till it mould

be determined whether this was an offence. But it doth not

appear from either of thofe reports, what was the determi-

nation. I Salk. 105. L. Rrym. 603.

Upon the whole it feemeth fomewhat ftrange, that in a

cafe of fo much importance as is the education of children,

this matter during the fpace of fo many years hath not yet

been fettled beyond all doubt.

Moreover ; If any perfon difTenting from the church of

England^ (hall be appointed to the office of high conftable,

petit conflable, churchwarden, overfeer of the poor, or any

other parochial or ward office, and fuch perfon fhallfcruple

to take upon him any of the fa id offices in regard of the

oaths, or any other matter or thing, required by the law

to be taken or done, in refpect of fuch office, every fuch

perfon (hall and may execute fuch office by a fufficient

deputy by him to be provided, that (hall comply with the

laws on this behalf. Provided, that the deputy be aU
' lowed and approved by fuch perfons, and in fuch manner,

as fuch officers mould by law have been allowed and api

proved.

2. As to their teachers or preachers Every teacher or

preacher, in holy orders, or pretended holy orders, that

is a m!n ilter, preacher, or teacher of a congregation, that

jfhall take the oaths, and fubferibe the declaration and ar-

ticles as aforefaid, (hall be thenceforth exempted from

ferving upon any jury, or from being chofen or appointed

to bear the office of churchwarden, overfeer of the poor,

or any other parochial or ward office, or other office in any

hundred, city, town, parim, divifion, or wapentake.

But this feems clearly not to extend to quaker teachers or

preachers ; for they are neither in holy orders, nor pretended

holy orders. It is true, by a fubfequent ftatute of the 7 &
% IF. Quakers are exempted from ferving on juries ; but

neither by that, nor any other act, are any quakers exempted

from ferving the office of churchwarden, overfeer of the

poor, or other parochial or ward office, by themfelves, or

a fufficient deputy to be by them provided.

III. Laws
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III. Laws againft dijfenters not altered by the a£i of

toleration.

i. No claufe in the toleration ad fhall give any eafe or

benefit, to any popifh recufant; or to any that (hall deny

jin preaching or writing the doctrine of the trinity, j IV.

\(. 18. / 17.

And every juftice of the peace may at any time require

I

any perfon that goes to any meeting for the exercife of re-

ligion, to make and fubfcribe the laid declaration, and to

take the faid oaths (or if quakers, the declaration of fide- -

lity); and upon refufal thereof, fuch juftice fhall commit
fuch perfon to prifon ; and (hall certify his name to the

! next fefjions ; and if he mall refufe again to make and

fubfcribe the declaration there, he (hall be taken for a popifli

recufant convict, and fuffer accordingly, id. f. 12.

2. The toleration act (hall not extend to the flatute of

the 25 C. 2. c. 2. which requires, that all perfons admitted

[to civil or military offices, as is therein mentioned, (hail

receive the facrament according to the ufage of ti:e church

of England, and fubfcribe the declaration againft tranfub-

ftantiation.

3. The toleration act (hall not extend to the ftatute of

30 C. 2. ft. 2. c. 1. which difables perfons from fitting in

either houfe of parliament, or coming to court, who fhall

not fubfcribe the declaration therein expreffed, againft

popery.

IF. Laws relating to proteftant dij]enters, made fine

t

the aoi of toleration.

I. If any perfon, dilTenting from the church cf England

(not in holy orders, or pretended holy orders, or pretending

to holy orders, nor any preacher or teacher of any congre-

gation) who mould have been in titled to the benefit of the

toleration act, if he had duly taken, made and fubfcri-

bed the oaths and declaration, or otherwife qualified him-
felf as required by the act, fhall be profecuted on any of

the penal ftatutes, from which proteftant diflenters are ex-

empted by the faid act,—fhall at any time during fuch pro-

fecution, take, make, and fubfcribe, the faid oaths and

declaration, or being a quaker fhall qualify according to

that act, either in the manner prefer ibed by that act, or

before twojuftices who fhall take and return the fame to

the next fefiions to be there recorded ; fuch perfon (hail

2 be
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be intitled to the benefit of the act, as fully as if he had

qualified himielf in the time prefcribed by the act, and

ihall from thenceforth be difcharged from ail the penalties

and forfeitures incurred by force of any of the aforefaid

penal ftatutes. 10 An. c. 2. f. 8.

2. And any preacher or teacher, duly qualified, fhall be

•allowed to officiate in any congregation, altho' the fame be

not in the county where he was fo qualified ; provided that

the place of meeting hath been duly certified, and regiftred,

or recorded ; and fuch teacher or preacher (hall, if requi-

red, produce a certificate of his having fo qualified himfelf,

under the hand of the clerk of the peace where he was qua-

lified ; and fhall alfo before any juflice of fuch county

where he (hall fo officiate, make and fubfcribe fuch decla-

ration, and take fuch oaths as are mentioned in the act of

toleration, if thereunto required, io An. c. i. f. 9.

3. If any mayor, bailiff, or other magistrate, fhall wil-

fully refort to, or be prefent at any publiclcmeeting for re-

ligious worfhip, other than of the church of England, in

the gown or other peculiar habit, or attended with the en-

iigns belonging to his office, he mall be difabled to hold the

fame, or any other publick office. 5 G. c. 4. f. 2.

Diftillers. See C.tClTe*

TH E remedy for recovering rent by way of diftrefs

feems firft to have come over to us from the civil

law. For anciently in the feudal law, the not paying at-

tendance at the lord's courts, or not doing the feudal fer-

vice was a forfeiture of the eftate : But thefe feudal for-

feitures were afterwards turned into diftrefies, according to

the pignorary method of the civil law 5 that is, the land

that is let out to the tenant is hypothecated, or as a pledge

in his hands, to anfwer the rent agreed to be paid to the

landlord, and the whole profits arifing from the land are

liable to the lord's leizure for the payment and fatisfaction

thereof.

Concerning which, we will fhew,

/. fir



SMftrefc. 379
I. For what caufe a dijirefs fjall be.

II. What goods may be diftrained^ and what not.

III. At what time the diftrejs jhallbe taken.

IV. Where the dijirejr Jhall be made.

V. 'That reafonable dijirefs Jhall be taken,

VI Manner of making dijirefs.

VII. Dijirefs how to be demeaned.

VIII. Of refcous and 'pound breach*

IX. Replevying the dijirefs.

X. Sale of the dijirefs.

XI. Irregularity in the proceedings.

XII. Landlord re-entring on non-payment,

XIII. Caje of tenant holding over.

XIV. Attorning to Jtrangers.

XV. Deferting the premiffes.

XVI. Rent in cafe of an execution.

XVII. Reytt on the death of tenant for life.

XVIII Rent how far recoverable by executors or

adminijhators.

XIX. Of diftrejs by warrant of'jujiices of the peace.

I. For what caufes a dijirefs fhall be.

1. Diftrefs for rent muft be, for rent in arrear; there- Rent in arrtar,

>re it may not be made on the fame day on which the

jnt becomes due ; for if the rent is paid in any part of

"at day, whilft a man can fee to count money, the pay-

lent is good.

2. It muft not be after tender of payment; for if the Tendcr of Pa7"

indlord come to diftrain the goods of his tenant for rent
1"6™*

ehind before the diftrefs, the tenant may upon the land

;nder the arrearages, and if after that a diftrefs be taken,

: is wrongful : And if the landlord have diftrained -

y if the

.nant, before the impounding thereof, tender the arrear-

^es, the landlord ought to deliver the diftrefs, and if he
oth not, the detainer is unlawful. Even fo it is, in cafe

f a diftrefs for damage feafant (or damage done by cattle

efpafling), the tender of amends before the diftrefs, maketh
ie diftrefs unlawful ; and after the diftrefs, and before the

npounding, the detainer unlawful. 2 Infl. icy.

But in this cafe, altho" the owner tender fufficient

friends yet he cannot take his beafts out of the pound, if

the
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the amends be refufed ; but he muft replevy : and if it b<

found at the trial that the amends was not fufficient, th<

perfon on whom they trefpalTed fhall have damages ; if thi

amends tendred were fufficient, then the owner of th<

hearts fhall have damages. Dr. & St. 1 12.

3. The like remedy may be had by diftrefs, impounding

and fale, in cafes of rents feclc, rents of affize, and chie

rents, as in cafe of rents referved upon leafe. j. G. 2

<:. 28./ 5.

Note, there are three kinds of rents ; rent fervice, ren

charge, and rent feck.

Rent fervice is, where the tenant holdeth his land of hi

lord, by fealty and certain rent ; or by homage, fealty, an

certain rent ; or by other fervice, and certain rent. Am
it is called a rent fervice, becaufe it hath fome corpora

fervice incident to it, which at the leaft is fealty, x hji

141, 2.

Rent charge is fo called, becaufe the land for paymer

thereof, is charged with a diftrefs ; but before this act. fuc

diftrefs could not be fold, but only detained till the rer

ihould be paid.

If the rent be referved, without any claufe put in th

deed of diftrefs for the fame, then it is called a reinfect

redditusfecus, or dry rent: and the difference between

rent charge and a rent feck is, that there is a claufe of di

ftrefs annexed to one, and no fuch claufe to the other; an

therefore the one is a charge upon the land, but for th

other the grantee had formerly no remedy but to chare

the perfon of the grantor in a writ of annuity. I I»Ji

Rents of aj/ize are the certain rents of freeholders an

ancient copyholders, fo called becaufe they are affized an.

certain, and thereby diftinguifhed from redditus mobiles

farm rents for life, years, or at will, which are variabl

and uncertain. 2 hijh 19.

4. Where the agreement is not by deed, the landlon

may recover a reafonable fatisfaction, in an action on th

cafe, n 6. 2. c. 19. / 14.

5. So an action of debt may be brought againft a tenan

for life, in purfuance of the ftatute of the 8 An. c. 14

which enacleth, that whereas before the faid ftatute m

action of debt did lie againft a tenant for life or lives, fo

any arrears of rent during the continuance of fuch eftat

for life or lives ; it fhall be lawful, for any perfon having

any rent in arrear or due upon any leafe or demife for hi

or lives, to bring an action of debt for fuch arrears, in lik-

manne
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manner as he might have done in cafe fuch rent were re-

ferved upon a leafe for years, f. 4.

6. Perfons having rent in arrear, upon any leafe deter- Leafe detwr*

mined, may diftrain for fuch arrears after the determina- mincd>

tion of the leafe, in the fame manner as if it had not been

determined ;
provided that fuch diftrefs be made in fix

months after the determination of fuch leafe, and during

the continuance of fuch landlord's title or intereft, and

during the pofTefTion of the tenant from whom fuch arrear

became due. 8 An, c. 14. / 6, 7.

7. Whereas many perfons hold confiderable eftates by Leafe renewed

lcafes for lives or years, and leafe out the fame in parcels

to feveral under tenants; and whereas many of thofeleafes

cannot be renewed without a furrender of all the under

:leafes derived out of the fame, whereby it is in the power

of any fuch under tenants to prevent or delay the renewing

of the principal leafe ; it is enacted, that in fuch cafe, the

chief leafes may be renewed, without furrendring all the

under leafes ; and the like diftrefs or entry may be had, as

if the former chief leafe had been ftill kept on foot and

continued, or the under leafes had been renewed under fuch

new principal leafe. 4 G. 2. c. 28. f. 6.

8. Before the ftatute of the 17 C. 2. c. 7. in cafe a di- Twodiftref&ifif

ftrefs was too little, where fufficient diftrefs was to be had, one rent»

a man could not diftrain again, be the demand never fo

great ; for it was his folly that at firft he diftrained no more*

Mo. 7. Comb. 546.
But now, by the faid ftatute, in all cafes where

the value of the cattle diftrained (hall not be found to be

to the full value of the arrears diftrained for ; the party to

whom fuch arrears were due, his executors or adminiftra-

tors, may diftrain again for the refidue of the faid arrears.

f. 4-

9. If any diftrefs and fale (hall be made, for rent in Draining

arrear and due, when none is in truth due, the owner ,

wh
J

ere no ren^

mall recover double value with full cofts. 2 IK Seff, 1.

<• 5-f. 5-

And if the diftrefs be taken of goods without caufe, the

owner may make refcous ; but if they be diftrained without

caufe, and impounded, the owner cannot break the pouncT" .

and take them out, becaufe they are in the cuftody of the

law. 1 In/?. 47.

//. What goods may he dijtrained, and what not.

I. Diftrcfa for re.it muft be of a thing, whereof a va- ValoalJe pro*

luable property is in Ibmebody j and therefore, dogs budts ierc
-
y "

dues.
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does, conies, and the like, that are fera natura^ cannet

be diftrained. i Inft. 47.

Separate from 2 - A ltho>
*

lt be of valuable property, as a horfe ; yet

the peifon. when a man or woman is riding on him, or an ax in a

man's hand cutting of wood, and the like, they are for that

time privileged, and cannot be diftrained. 1 Inft. 47.

But it is faid, that if one be riding upon an horfe damage

feafant, the horfe may be led to the pound with the ridet

upon him. 1 Sid. 422, 440.
And it hath been held, that horfes joined to a cart, with

a man upon it, cannot be diftrained for rent (altho' the)

may for damage feafant) ; but both cart and horfes may, i

the man be not upon the cart. I Vent. 36.

Tor maintenance 3* Valuable things fhall not be diftrained for rent, for be-

ot trades. nefit and maintenance of trades, which by confequent an

for the commonwealth, and are there by authority of law

as a horfe in a fmith's fhop fhall not be diftrained for th<

rent ifluing out of the fhop, nor a horfe in an hoftry, nor th<

materials in a weaver's fhop for making of cloth, nor clotl

or garments in a taylor's fhop, nor facks of corn or meal ir

a mill, nor any thing diftrained for damage feafant, for i

is in cuftody of the law ; and the like. 1 Inft. 47.
Tools of a man's 4. Beafts belonging to the plough fhall not be diftraina

ptaeiiion. (which is the ancient common law of England^ for no maj

fhall be diftrained by the utenfils or inftruments of his trad

or profeffion, as the ax of the carpenter, or the books

a fcholar) while goods or other beafts may be diftrained

I Inft. 47.
But this rule holds only in diftrefTes for rent arrear, a

merciaments, and the like ; but doth not extend to cafes

where a diftrefs is given, in the nature of an execution, b

any particular ftatute, as for poor rates, and the like

$Salk. 136.

Things fixsd to 5. Furnaces, cauldrons, or other things fixed to the (tee

i&c freehold.
J-jold, or the doors or windows of a houfe, or the like, can

not be diftrained. 1 Inft. 47.

Thines for which 6. Things for which a replevin will not lie, fo as tob

a replevin will known again, as money out of a bag, cannot be diftrained

mc lie. iBacAbr. I eg.

But money in a bag fealed may be diftrained ; for tha

the bag fealed may be known again.

7. By the iJV.feJf. 1. c. 5. Perfons having rent ar

rear on any demife, leafe, or contract, may feize and fe

cure any fheaves or cocks of corn, or corn loofe or In th

ftraw, or hay being in any barn or granary, or upon an

hovel, ftack, or rick, or otherwife upon any part of ti

land charged with the rent, and may lock up or detain tr

fam
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fame in the place where found, in the nature of a diftrefs

;

(o as the fame be not removed to the damage of the owner,

out of the place where found and feized, but be kept there

(as impounded) till replevied or fold. f. 3.

8. Alfo by the n G. 2. c. 19. The landlord may take Corn growing,

and feize corn, grafs, hops, roots, fruits, pulfe, or other

product growing, as a diftrefs ; and the fame may cut, ga-

ther, make, cure, carry, and lay up, when ripe, in the barns

or other proper place on the premifles; and if there fhall

be no barn or proper place on the premiiles, then in any

Other barn or proper place which he (hall procure, fo near

as may be to the premiiTes : the appraifement whereof fhall

be taken when cut, gathered, cured, and made, and not

before. / 8.

And notice of the place where the goods fo diftrained

(hall be lodged, mail in one week after the lodging thereof

be given to the tenant, or left at the laft place of his abode.

f-9-

9. Where a ftranger's beafts efcape into the land, they Cattle eCc^d a»

faay be diftrained for rent, tho' they have not been levant
theprerml11 *'

wid couchant ("that is, tho* they have not been in the

ground for a good fpace of time, or fo long as to have

lain down and rofe up again to feed) provided they are tref-

pafTers : But if the tenant of the land is in default, in not

repairing his fences, whereby the beafts came into the land,

the leiTor cannot diftrain fuch beafts, tho' they have been

levant and couchant, unlefs he havs notice given to the

owner, and he fufter them to remain there afterwards.

Lutw. 364.

But in cafe «f an ancient feignory, the lord may diftrain

rattle for fervices, which came in by efcape, tho' they

were not levant and couchant, altho' it be in default of

:he fences, which the tenant of the land ought to main-

:ain, becaufe the lord hath nothing to do with the repair-

ing of the fences, and he hath no remedy but by diftrefs

:

But the owner may prevent the diftrefs, by making frefh

purfuit ; for then the cattle remain as it were in his own
jofleffion. L. Raym. 168, 9. H. 8 W. Kemp ami

Crewes.

But in cafe of rent referved upon a leafe for years, the

eflbr cannot diftrain fuch cattle, until they be levant and

:ouchant ; for if the leflbr had had the lands in his own
lands, he ought to have repaired the fences ; and when he

puts in a lelTee, he ought by covenant to oblige him to re-

pair : and therefore in that cafe, if the law would allow

the leflbr to diftrain the cattle of a ftrang-er which come ino
9y efcape, before that they be levant and couchant, it

WOuIi
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would be in efYecl: to allow a man to take advantage of hi;

own wrong. Therefore if the cattle come in by default o<

the owner of the cattle, then they may be diftrained before

they be levant and couchant ; but if in default of the te-

nant of the land, there they cannot be diftrained unti

they have been levant and couchant, that is to fay, fo;

rent upon leafes for years. And in fuch cafe, the leflbi

{hall not take the cattle before that he has given notice tc

the owner, that they are upon the land liable to his diftrefs

and if he doth not come to take them away, then they be

come diftrainable. And by Treby chief juftice; When
the cattle efcape accidentally, there they are not diftrain

able, until they have been levant and couchant ; but i
'

they efcape by default of their owner, they are diftrainabL

the flrft minute, id.

Ca'tle de- io. A perfon driving fheep to London to fell, by agree

gaftured. ment with the mafter of an inn, puts them into a groun.

at fo much a fcore for a night. The landlord feeing them

afked whofe they were, but con fented to their (lay in
j

there, and afterwards the fame evening diftrained them fo !

rent due to him from the mafter of the inn. And it wz
|

adjudged for the landlord. T. i W. Fowkes and Joyce, i

C. B. 3 Lev. 260. 2 Ventr. 50.

But in the fame cafe, upon a bill for relief in equit)
j

the lords commiffioners feemed to think, that the grounc •

lying to the inn, and ufed therewith, ought to have tr

fame privilege as the inn hath, and that pafTengers catti

Ought not to be diftrainable there. 2 Vern. 129.

And it appeared in this cafe, that on the landlord

coming and feeing the fheep, he pretended to be angrj

Upon which, the owner offered to take out the fheep, \

-which time they were not diftrainable for the rent, havin

not been levant and couchant upon the lands. So that th

court looked on the confent as a fraud, to get them to b

left all night, by which they became liable to the diftref

And it was decreed, that the landlord fhould anfwer fc

the value of the fheep, and pay cofts both in law and equit)

Prec. Chan. 7.

So where a rent charge was arrear for 20 years, an

cattle efcaped out of the next ground, and were diftrained

lord Nottingham fin equityj relieved againft it. 2 Vern. 13

H, 1690. Brodon and Pierce.

Cattle darr.^e IJ - ^ ten nead °f cattle are doing damage, a man car,

feafant. not take one of them and keep it till he be fatisfted for tr

whole damage ; but he may bring an action of trefpafs ft

the reft. 12 Mod, 660. H. 13 W. Vafper and Ec

wards.

I
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- If a man hath common for ten cattle, and he puts in

more ; the furplufage above ten may be taken damage fea-

sant. 1 Roll's Abr. 665.

If a man come to diftrain, and fee the beafts in his ground,

and the owner chafe them out, of purpofe before the diftrefs

taken \ yet the owner of the foil cannot diftrain them, and

if he doth, the owner of the cattle may refcue them ; for

the beads muft be damage feafant at the time of the diftrefs.

\ Inft. 161.

For diftrefs damage feafant is the ftri&eft diftrefs that is;

and the thing diftrained muft be taken in the veryacl:: for

if the goods are once off", tbo* on frefh purfuit, the own*r
of the ground cannot take them. 12 Mod. 661.

III. At what time the diftrefs Jhall he taken.

For a rent or fervice the lord cannot diftrain in the night,

but in the day time ; and fo it is of a rent charge : but for

damage feafant, one may diftrain in the night ; otherwife,

it may be, the beafts will be gone before he can take them.

1 Inft. 142.

For before fun rifing, or after fun fet, no man may di-

ftrain but for damage feafant. Mirrour c. 2. f. 26.

IV. Where the diftrefs Jhall be made. Where.

1. The king's officers, as fheriffs and other, mail not Church lands.

take diftrefles in the fees wherewith churches in times paft:

have been endowed ; but diftrefTes may be taken in pbflef-

fions of the church newly purchafed. 9 Ed. 2. c. 9.

2. A man may diftrain in places or lands within the fee, 6n the premises.

liable to diftrefs, and not elfewhere. 52 H. 3. c. 15.

2 Inft. 131. Mir. c. 2. / 26.

3. And by the 11 G. 2. c. 19. The landlord may dif- On the common,

train any cattle or ftock of the tenant, depafturing on any

common appendant or appurtenant, or any ways belonging

to the premifTes demifed. f. 8.

4. No perfon (except the king*s officers) mall take dif- In the highway,

trefles in the king's highway. 52 H. 3. c. 15.

And the reafon is, becaufe the king's fubje&s ought to

have free paflage, as well to fairs and markets, as about

their other affairs. But yet this (hall not be taken, to

make the diftrefs utterly unlawful, fo as to take advantage

thereof in bar to an avowry, but to this purpofe, that if

the lord diftrain in the highway, the tenant may have an

aclion againft him upon this ftatute. 2 Inft. 131, 132.

Vol. I. C c 5- But
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Carried off the! 5, But by the 11 G. 2. c. 19. If any tenant for life,

premiffes.
years, at will, fufferance, or otherwife, {hall fraudulently

or clandestinely convey off the premhTes his goods or chat-

tels, to prevent the landlord from diftraining; fuch landlord,

or any perfon by him lawfully impowercd, may in 30 days

next after fuch conveying away, feize the fame wherever

they (hall be found, and difpofe of them in fuch manner, as

if they had been diftrained on the premifies. f. 1.

But no landlord {hall diftrain any goods fold bona fide^

and for a valuable consideration, before fuch feizure made,

to any perfon not privy to fuch fraud, f. 2.

And if any tenant mall fo fraudulently remove and con-

vey away his goods or chattels, Or if any perfon or performs

{hall wilfully and knowingly aid or affift him in fuch frau-

dulent conveying away or carrying off of any part of his

goods or chattels, or in concealing the fame; every perfon

fo offending {hall forfeit to the landlord double the value oi

fuch goods, to be recovered in anj court of record at Weft-

minfter. f. 3.

But if the goods and chattels fo fraudulently carried of)

or concealed {ball not exceed the value of 50/. the land-

lord or his agent may exhibit a complaint in writing (A

before two juftices of the peace of the fame county or dm-

fion, refiding near the place whence fuch goods and chat-

tels were removed, or near the place where the fame wen

found, not being interefted in the lands or tenements wheno
fuch goods were removed; who may fummon (B) thi

parties concerned, examine the fact:, and all proper wit-

neffes upon oath (or if it is a'quaker, upon affirmation re

quired by law ;) and in a fummary way determine whethe:

fuch perfon or perfons be guilty of the offence, with whicl

he or they are charged, and to inquire in like manner of thi

value of fuch goods and chattels ; and upon full proof

the offence, by order (C) under their hands and feals thi

faid juftices mall adjudge the offender or offenders to pa]

double the value of the faid goods and chattels, to fuCl

landlord, his bailiff, fervant, or agent, at fuch time as tb

faid juftices {hall appoint : And if the offender or offenders

having notice of fuch order, {hall refufe or neglecl fo fa

do, they {hall by their warrant (D) levy the fame by dif

trefs; and for want of fuch diftrefs (E) may commit tb

offender or offenders to the houfe of correction (F) there t

be kept to hard labour, without bail or mainprlze, for th

{pace of fix months, unlefs the money fo ordered to be pai

as aforefiiid {hall be fooner fatbfied. / 4.

Perfori



Perfons aggrieved by order of fuch juftices, may appeal to

the next general or quarter fefiions; who may give cofts to

either party* f 5.

And where the party appealing fhall enter into recogni-

zance, with one or two fureties*, in double the fum fo or-

dered to be paid, with condition to appear at fuch feflions

;

the order of the juftices fhall not be executed againft him in

i
the mean time. ft 6.

V. That reafonable diftrefs Jhatt be taken.

Diftrefles (hall be reafonable, and not too great ; and he Diflrefs to b«

: that taketh great and unreafonable diftrefles, fhall be grie- "aion*We«

vou fly amerced. 52 H. 3. c. 4.

For example, if the lord diftrain two or three oxen

,

for lid. or the like fmall fum, and the owner bring a

replevy of the oxen, and the lord avow the taking of them
i for the 12 d. of his own (hewing, he (hall make fine: or

the party may have his action upon this ftatute. 2 Lift.

107.

If the lord diftrain an ox, or horfe, for a penny ; if

there were no other diftrefs upon the land holden, the

diftrefs is not excelfive : but if there were a (heep, or a

fwine, or the like, then the taking of the ox or horfe is

exceftive, becaufe he might have taken a beaft of lefs value,

2 Infl. 107.

VI. Manner of making diftrefs.

1. Gates or inclofures may not be broken open, nor Breaking gates.

thrown down, to make a diftrefs. 1 Injl. 161.

2. Nor may the lelTor enter into the tenant's houfe, Opening doors,

unlefs the doors are open. Read. Diftr. 2 Bac. Abr. 1 1 1.

Upon a queftion about taking a diftrefs, it was held by

the lord chief juftice Hardwicke, at the fummer aflizes at

Exeter^ 1735, that a padlock put on a barn door could not

be opened bv force, to take the corn by way of diftrefs.

Fin. Diftr. (E. 2.) 6.

3. Where any goods or chattels fraudulently or clandef- Aid of the eon^

tinely conveyed or carried away, (hall be put, placed, or j^j"
and

J*"

kept in any hcufe, barn, ftable, outhoufe, yard, clofe, or

place, locked up, faftened, or otherwife fecured, fo as to

prevent fuch goods or chattels from being taken and feized

as a diftrefs for arrears of rent ; it (hall be lawful for the

landlord, or his fteward, bailiff*, receiver, or other perfon

or perfons impowered, to take and feize, as a diftrefs for

rent, fuch goods and chattels (fir ft calling to his afliftance

C c 2 the



388 Snftrefe.
the conftable, headborough, bormolder, or other peace ol

ficer of the hundred, diftricl:, or place, where the farm

{hall be fufpe&ed to be concealed, and in cafe of a dwel

ling; houfe, oath being alfo firft made (G) before a juftio

of "the peace, of a reafbnable ground to fufpe& that fuc

goods or chattels are therein J in the day time to break opcj

(H) and enter into fuch houfe, barn, ftable, outhoufe

yard, clofe, and place ; and to take and feize fuch good

and chattels for the faid arrears of rent, as he might hav

done if they had been in any open place. n G. 2, c. ic

r j\

But except it be in this cafe where the goods are clande!

tinely conveyed, it may feem from what hath been faid, thi

the landlord hath no mean to come at the goods in order t

make diftrefs, if the tenant fhall think fit to lock up hi

gates, and flint the doors : And the like may be obferve

in cafes of diftrefs for the levying a penalty, by warrant c

juftices of the peace. Which matter may feem to requir

fome confideration.

Part in the name 4. If a landlord comes into a houfe, and feizes upon foro
ot the whole. ^^ as a diftrefs, in the name of all the goods of the houfe

that will be a good feizure of all. 6 Mod. 215.

VII. Diftrefs how to be demeaned.

Impounding off I. By the 52 H. 3. c. 4. None Jhall caufe any diftrefs thi

the premiss.
j)e })a^ taken^ to be driven out of the county where it was taker,

and if one neighbour do fo to another of his own authority

for damage feafant, or rent charge, 2 Jnft. 106.) he Jkc<

makefile as for a thing done again/I the peace ; and if the lor

fo prefume to do again/I his tenant, he Jhall be grievoufly pu

nijbed by amerciament.

Before this act, at the common law, a man might hav

driven the diftrefs to what county he pleafed : which w;

mifchievous, for two caufes 5 1. Becaufe the tenant w
bound to give the beaits being impounded in an open poun

fuftenance, and being carried into another county, by corr
**' mon intendment he could have no knowledge where the

were. 2. He could not know where to have a replevy

but the party was, before this ftatute, driven to his aclio

upon his cafe. 2 Jnft. 106.

And albeit this ftatute be in the negative, yet if the t<

nancy be in one county, and the manor in another count]

the lord may drive the diftrefs which he taketh in.the t<

nancy to his manor in the other county; for that the tenai

is out of both the faid mifchiefs : for the tenant by doir

ft, fuit and fervice to the manor
?

by common intendmer

ma
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may know what is done there, and therefore may give his

beads fuftenance. And to know where to have his replevy,

Ithe bailiff of the manor ufually drives the cattle diftrained

to the pound of the manor. And hereby it is to be noted,

that a cafe out of the mifchief, is out of the meaning of

the law, tho' it be within the letter. 2 Inji. 106.

And by the 1 iff 2 P. & M. c. 12. it is further enacted,

that no dijlrefs of cattle Jhall be driven out of the hundred^

tape, wapentake^ or lathe, where fuch dijlrefs Jhall be taken,

except it be to a pound overt within the fame /hire, not above

\three miles diftant from the place where the faid dijlrefs teas

[taken ; and no cattle or other goods diftrained for any caufe

at one time, fiall be impounded in fevcral places, whereby the.

\owner may be conftrained to fuc feveral replevies \ on pain of

lioos. to the party grieved, and treble da?nagcs. f. 1.

7*. 21 G. 2. Gimbart and Pelah. The defendant jufti-

:fted impounding cattle damage feafant. And on evidence

it appeared, he put them into the next pound, though it

happened to be in another county. And Lee Ch. J. held,

tit did not make him a trefpafler, though it fubjec"red him

to the penalty of the ftatute of the 1 iff 2 P. & M, Str.

1272.

Note, a pound is either overt or open, as in a pinfold

made for fuch purpofes, or in his own clofe, or in the clofe

of another by his confent ; and it is therefore called open,

becaufe the owner may give his cattle meat and drink,

without trefpafs to any other, and then the cattle muft be

fuftained at the peril of the owner : Or it is a pound covert

or clofe, as to impound the cattle in fome part of his houfe ;

and then the cattle muft be fuftained with meat and drink at

the peril of him that diftraineth, and he (hall not have any

fatisfaclion therefore. 1 Infl. 47.

But if the diftrefs be of utenfils of houfhold, or fuch like

dead goods, which may take harm by wet or weather, or

be ftolen away 3 there he muft impound them in a houfe,

or other pound covert, within three miles in the fame coun-

ty i for if he impound them in a pound overt, he muft

anfwer for them. 1 Infl. 47.
2. By 1 1 G. 2. c. 19. any perfon diftraining, may im- impounding <n

pound or otherwife fecure the diftrefs, of what kind (o- th - p«n»Mk«.

ever it be, in fuch place, or on fuch part of the premiiTes,

as (hail be moft convenient ; and may appraife, and fell the

fame, as any perfon before might have done oft' the pre-

mifles. / 10.

3. Cattle diftrained may not be worked or ufed, unlef&uilng the go^l;

for the owner's benefit, as a cow milked, or the like; much dlftramcd -

kfs may they be abufed or hurt. Cro. Jac. 148.

C c 3 And
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And it hath been faid in this cafe, that even a cow may

net be milked ; for tho' the cow be better for this, yet he

who took the diftrefs ought not to do good to the owner
without his confent, and perhaps the owner would have

come before any damage came by this to the cow ; and if

it perifh by this, yet he who took the diftrefs may diftrain

again. 2 Bac. Abr. 112.

Diftrefs dying. 4. So if the diftrefs be loft by the act of god : as if th*

diftrefs dies in the pound, without any default in the di-

ftrainer ; in fuch cafe, he who made the diftrefs may diftrain

again. I Salk. 248.

fciUed. 5« Ic ls tne diftrainer's own fault, if he puts the diftrefs

in a pound which will not hold it ; but he cannot juftify

the tying of cattle in the pound ; and if he ties a bcaft,

and it is ftrangled, he muft pay damages. 1 Salk. 248.

VIII. Of refcous and pound-breach.

Refcous and I. By the common law, if a man break the pound, of
pound-breach, the lock of it, or part of it, he greatly offendeth againft

the peace, and doth trefpafs to the king, and to the lord

of the fee, and to the fheriffs, and hundredors, in breach

of the peace, and to the party, and to the delaying of juf-

tice; and therefore hue and cry is to be levied againft him*

as againft thofe who break the peace. Mir. c. 2. f. 26.

2. And by ftatute, on any pound-breach or refcous, of

goods diftrained for rent, the perfon grieved thereby, fhall

in a fpecial action upon the cafe, recover treble damages

and cofts againft the offender, or againft the owner of the

goods, if they be afterwards found to have come to his

ufe or poffeffion. 2 W. feff. 2. c. 5. f 4.

Treble damages and cofts] In the cafe of Sir Wilfred Law/on

v. Storey, M. 6 W. It was adjudged, that the cofts fhall

be trebled as well as damages. L. Raym. 20.

3. When a man hath taken diftrefs, and the cattle dif-

trained, as he is driving them to the pound, go into the

houfe of the owner ; if he that took the diftrefs demand
them of the owner, and he deliver them not, this is a

refcous in law. 1 Lift. 161,

IX. Replevying the diftrefs.

Replevy. 1. It is worthy of obfervation, how provident the law

h, that mens beafts, cattle, or other goods be not unjuftly

or exceftively diftrained -, and if they be, that deliverance

be fpeedily made of them by replevy : otherwife the husban-

dry
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dry of the realm, and mens other trades, might be over-

thrown or hind red. 2 Inji. 106.

2. To which purpofe, it is enacted by the 1 £ff 2 P. & M,
e. 12. that the fheriff of every county mall, at his firft

county day, or in two months after he hath received his

patent of office, appoint four deputies at the leaft, dwelling

not above 12 miles one diftant from another, to make re-

plevies > on pain of 5/. a month, half to the king, and half

to him that mail fue in any court of record. / 3.

3. And the fheriff, or other officer having authority to

grant replevins, mall in every replevin of a diftrefs for

rent, take in his own name, from the plaintiff and two
fureties, a bond in double the value of the goods diftrain-

e<J, to be afcertained on the oath of one witnefs, and con-
ditioned for profecuting the fu;t with effect, and without

de..;yr

, and for duly returning the goods diftrained, in cafe

a return fhall be awarded ; before any deliverance be macje

of the diftrefs; and the fheriff fhall affign fuch bond to

the avowant, or perfon making conufance. 11 G. 2. c. 19,

f. 23.

Note, avowry is, where one takes a diftrefs, and the

peribn diftrained fues a replevin ; then he that took the

diftrefs muft avow and juftify in his plea, for what caufe

he took it, if he took it in his own right j and this is

called an avowry : If he took it in the right of another,

then, when he hath fhewed the caufe, he muft make conn-

fame of the taking, as bailiff or fervant to him, in whofe
right he took it. Terms of the L.

X. Sale of the diftrefs.

Diftrefs taken for an offence prefented in the leet, may Sale,

of common right be fold, becaufe it is a court of record j

but other wife it is, of diftrefles in courts that are not of

record. 12 Mod. 330.
So a diftrefs for an amercement in a court baron cannot

be fold ; but in fuch cafe a diftrefs infinite fhall go. 1

JBulJl. 52, 5 3 .

In like manner, before the ftatute of the 2 JV. fejf. r.

c. 5. diftrefs for rent in arrear could not be fold, but only

detained till payment of the rent : But by the faid ftatute

it is enacted, that whereas the moji ordinary and ready way

for recovery of arrears of rent is by diftrefs, yet fuch dijirejfes

not being to be fold, but only detained as pledges for enforcing the

payment of fuel? rent, the perfons diftraining have little benefit

thereby ; therefore from henceforth, where any goods fhall be

C c 4 diftrained
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difirdined (I) for rent referved and due upon any demife, leafe,

cr contrail whatfoever, and the tenant, or owner of the goods

difirained, jhall not within five days next after fuch difirefs

taken, and notice (K) thereof (with the caufe of fuch taking)

left at the chief manfion hovje, or other mofi notorious place on

the premiffes, replevy the fame ; in fuch cafe the perfon di->

Jlrainhig jhall, with the jheriff or under-jheriff of the county,

or with the confiable of the hundred, parijh, or place+ where

fuch difirefs Jhall be taken, caufe the goods and chattels fo di-

firained to he appraifed by two fworn (L) appraifers (whom

fuch jheriff, under Jheriff, or confiable fallfwear) to appraife

(M) the fame truly * according to the bejl of their understand-

ings -, and after fuch appraifement, jhall fell the fame for the

bejl price can be gotten for them± for fatisfaclion of the rent,

and charges of the difirefs, appraifement, and fale ; leaving

the overplus (if any) with the Jheriff, under-jheriff, or con-,

fiable, for the owner's ufe. 2 W. left. I. c. 5. f. 2.

Shall not within five days] M. 13 G. Griffin and Scott.

Trefpafs for entring his houfe, and keeping pofleflion of his

goods eight days. The defendant juftifies under a difirefs

for rent. But by the court ; The defendant ought to have

removed the goods at the five days end ; and for the other

three he is a trefpafTer, and there is no j unification. Str%

The confiable of the hundred, parijh, or place, where fuch

difirefs jhall be taken] T. 7 W, Walter and Rumbald. The
tenement whereupon the diftrefs was made, lay part in the

hundred of Kinafley in Wiltjhire, and part in the hundred

of Andover in the county of Southampton ; and part of the

diftrefs was taken in Kinafley, and part in Andover ; and all

impounded together in the hundred of Kinafley ; and the

eonftable of Kinafley adminiftred the oath to the appraifers

for the whole, in the prefence of the eonftable of Andover,

It was objected, that the goods which were taken in An-

dover ought to have been impounded, appraifed, and fo!4

in Andover \ and that the eonftable of Andover, tho' pre-

fent in Kinafley when the appraifement was made, had no

jurisdiction there, (o that the whole was done folely by the

Conftable of Kinafley, which therefore as to the goods taken

in Andover was void. JBut by the court > the chafing the

diftreis over into the other county, is a continuance of the

taking the diftrefs ; and the party, fince it was for one in-

tire caufe, cannot fever the diftrefs, but ought to chafe them

all together, and impound them in one pound. L. Raym. 53.

By the 1 fcf 2 P. # M. c. 12. no perfon mall take for

keeping in pound, or impounding any diftrefs, above 4 d,

f
for



for any one whole diftrefs : and where lefs hath been ufed,

there to take lefs ; on pain of 5 /. to the party grieved, be-

sides what he {hall take above 4d. / 2.

XI. Irregularity in the proceedings.

Where any diftrefs fhall be made, for any kind of rent faegnlai

juftly due, and any irregularity (hall be afterwards done by

;the party diftraining, or his agent; the diftrefs fhall not be

(deemed unlawful, nor the diftrainer a trefpafler ab initio^

but the party aggrieved may recover fatisfaction for the

fpecial damage, in an action of trefpafs or on the cafe;

and if he recover, he fhall have full cofts. 11 G. 2. c. 19.

/ '9-

But no tenant fhall recover on fuch action, jf tender of

amends hjth beeni made before the action brought, f. 20.

XIL Landlord re-entring on non --payment.

In cafe where half a year's rent fhall be in arrear, Rc-cntri^.

jand the landlord or lefTor hath right by law to re-enter for

|non-payment thereof; he may, without any formal demand
lor re-entry, ferve a declaration in ejectment ; and on re-

'covering judgment and execution, fhall hold the premises

difchargcd from the leafe. But this not to bar the right

jof any mortgagee. And if the defendant files a bill in equity,

jhe fhall not have an injunction againft the proceedings at

Jaw, unlefs he fhall bring the arrears into court, and alfo the

cofts taxed in the faid fuit. Provided, that if the tenant

fhall before the trial in ejectment, pay all the arrears and

colts, the proceedings on the ejectment fhall thenceforth

ceafe. 4 G. 2. c. 28. / 2, 3, 4.

XIII. Cafe of tenant holding over.

I. If any tenant for life or years, or other perfon who Holding over

{hall come into poffeflion by, from, or under him, fhall
afte

.

r the u * fil

wilfully hold over any lands, after the determination of *

fuch term, and after demand made, and notice in writing

given for delivering the pofTeflion thereof; he fhall, for

the time that he fhall fo hold over, pay double the vearJy

value thereof, to be recovered by action of debt, in any
court of record. 4 G. 2. c 28. f. I.

But this remedy feemeth not altogether adequate to the

evil; for three reafons. 1. Becaufe fuch adtion is certainly

tedious and expenfive. 2. It is uncertain, when the action

is over, whether the tenant will be able to pay, 3. What
is
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is chiefly wanted, namely, putting the landlord into pof-

fefiion, is not obtained by fuch aclion, but for that he (hall

be ftill to feek. A more fhort and eafy method of ouiling

the tenant of his poffeffion, feemefch more eligible in the

like cafes.

Holding over af- 2. If any tenant (hall give notice of his intention to quit

ter having given the premiffes, at a time mentioned in fuch notice, and fhal
notice to quit.

nQ(. acconjingly deliver up the poffeffion thereof at the time:

he fhall from thenceforth pay double rent, to be recoverec

in like manner as the Tingle rent, n G. 2. c. 19. f. 18.

This claufe alfo proceedeth upon a fuppofitior. whid
perhaps may not be true, namely, that the tenanc is a man

of fubftance. It is more likely, that if he were able to live

elfewhere, he would not chufe to hold over under fuel

circumftances, nor perhaps would the landlord want to b<

rid of him. The putting him out of poffefliom by fom<

expeditious and eafy method, feemeth the more adequat<

remedy in this cafe alfo, in like manner as is provided ir

the cafe where the tenant deferteth the premises, as here-

after folioweth.

Attorning to

Grangers.

Tenant defert-

ing-

XIV. Attorning to ftrangers.

Whereas the poffeffion of eftates is rendered precarious

by tenants attorning to ftrangers ; it is enacled, that a!

fuch attornments mall be void ; unlefs the fame be mad'

purfuant to fome judgment at law or decree in equity, c

be with the confent of the landlord, or be to a mortgage!

after the mortgage is become forfeited. 11 G. 2. c. 19

/. 11,

And tenants to whom any declaration in ejectment fhal

be delivered, (hall forthwith give notice thereof to the land

lord ; on pain of forfeiting to him three years value of th<

rent: and the landlord may make himfelf defendant by join-

ing with the tenant, or may appear by himfelf. / 12, 13

XV. Deferting the premijfes.

If any tenant at rack rent, or where the rent refervec

fhall be full three fourths of the yearly value of the demifec

premiffes, who fhall be in arrear for one year's rent, fhal

defert the premiffes, and leave the fame uncultivated o:

unoccupied, fo as no fufficient diftrefs can be had ; two ju

ftices (having no interefl in the premiffes) may, at the re-

cnieft of the landlord, go upon and view the fame, anc

affix on the moft notorious part of the premiffes, notice (N

in writing, what day (at the diftairce of 14 days at the leaft

the;
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they will return to take a fecond view; and if on fuch fe-

cond view, the tenant {hall not appear and pay the rent,

or there {hall not be fufficient diftrefs on the premilTes, then

the juftices may put the landlord into pofleflion, and the

leafe as to fuch demife {hall from thence be void, u G. 2.

c. 19. f. 16.

Hut the tenant may appeal to the next juftice or juftices

of afTizej who may award cofts to either party, f. 17.

And the juftices in this, and all other the like cafes,

frught to make a record (O) of the whole proceedings, to be

produced afterwards in cafe of an action brought againft

the landlord by fuch tenant. For the juftices are not to

carry witneffes with them about the country, to teftify

what they {hall ac~t. as judges of record ; nor doth it feem

rcquifite, that they fhould go and teftify in a court upon

jtheir oaths, what they {hall have acted in fuch cafes ; but

p make a record in writing under their hands and feals,

pi all that hath been done : which record being produced

in court, feemeth to be the proper evidence in all fuch cafes,

[or that the Jaw repofeth an intire confidence therein, and

k {hall not be gainfaid ; otherwife there would be no end

pf things.

XVI. Rent in cafe of an execution.

No goods being on any mefluage, lands, or tenements, Execution,

leafed for life, term of years, at will, or otherwife, mall be

liable to be taken by execution, unlefs the party, at whofe
fait the execution is fued out, fhall before the removal of

"uch goods from ofYthe premifTes, pay to the landlord or his

bailiff" all fuch rent as {hall be then due for the premilTes,

provided that it amount not to more than one year's rent;

and if the faid arrears mall exceed one year's rent, then the

party paying fuch landlord one year's rent, may proceed to

execute his judgment. 8 Ann. c. 14. / 1.

XVII. Rent on the death of tenant for life.

Whereas where any lefTor or landlord, having only an Tenant for life

cftate for life, in the lands, tenements or hereditaments dyinS»

demifed, happens to die before or on the day on which any

rent is referved or made payable, fuch rent or any part

thereof is not by law recoverable by the executors or ad-

miniftrators of fuch leflbr or landlord ; nor is the perfon in

reverfion intitled thereto, other than for the ufe and occu-

pation from the death of the tenant for life ; of which, ad-

vantage hath often been taken by the under tenants, who

5 thereby
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thereby avoid paying any thing for the fame : for remedy

thereof, where any tenant for life fhall happen to die be-

fore or on the day, on which any rent was referved or

made payable, upon any demife or leafe of any lands, tene-

ments or hereditaments, which determined on the death of

fuch tenant for life, the executors or administrators of fuch

tenant for life may, in an action on the cafe, recover of

fuch under tenant, if fuch tenant for life die on the day on

which the fame was made payable the whole, or if before

fuch day then a proportion, of fuch rent, according to the

time fuch tenant for life lived, of the laft year, or quarter

of a year, or other time in which the faid rent was grow-

ing due. II G. 2. c. 19. f. 15.

XVIII. Rent how far recoverable by exesutors or ad-

minifirators.

Rent recoverable By the 32 H. 8. c. 37. Forafmuch as by the order of the
by executors or common iaw? tne executors or adminiftxators of tenants

in fee fimple, fee tail, and for term of life, of rents fer-

vices, rent charges, rents fecks, and fee farms, have no

remedy to recover fuch arrearages of the faid rents or fee

farms as were due to their teftators in their lives, nor yet

the heirs of fuch teftator, nor any perfon having the rever-

sion of his eState after his deceafe, may diftrain or have ac-

tion to levy the fame ; it is enacted, that the executors and

administrators of every fuch perfon to whom any fuch rent

or fee farm fhall be due and not paid at the time of his death,

may have an action of debt for the fame, againft the tenant

who ought to have paid the fame, or againft his executors

and administrators j or may diftrain upon the premiiles, fo

long as they continue in the poSFeflion of fuch tenant in de-

mefn who ought immediately to have paid the fame to the

teftator in his Ife, or of any other perfon claiming the fame

only from or by fuch tenant by purchafe, gift, or de-

fcent. / I.

In like manner the hufband may have action, or diftrain

for arrears due in the life time and in the right of his

:

wife. / 3.

And if any perfon fhall have any rents or fee farms for

the life of any other per ion, which fhall be behind and un-

paid at the death of fuch other perfon ; he, his executors

or administrators, may have action of debt, againft the te-

nant in demefn that ought to have paid the fame when it

was firft due, his executors and administrators, or may di-

ftrain for the fame upon the premifles, in fuch like mmner
a;
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as he might have done, if the perfon by whofe death the"

cftate was determined had been in full life. f 4.

Note, fee farm is, when the lord, upon the creation of

the tenancy, referves to himfelf and his heirs, either the

rent for which it was before let to farm, or at leaft a fourth

part of the value; without homage, fealty, or other fer-

vices, beyond what are efpecially comprized in the feoff-

ment : and it is called a fee farm rent, becaufe a farm rent

is rcferved upon a grant in fee. 2 In/?. 44.

XIX Of diftrefs hy warrant of juftices of the peace.

By the 27 G. 2. c. 20. It is enacted as follows : /;/ all

cafes where any juftice of the "peace is or (hall be required or i?n-

powered by any acl ofparliament, to iffue a warrant of diftrefsy

for the levying of any penalty infticled, or anyfum of money

direcled to be paid by fuel? acl ; it Jhall be lawfulfor the jujiice

granting fuch warrant, therein to order and direel the goods

'and chattels fo to be diftrained, to be fold and difpofed of within

a certain time to be limited in fuch warranty fo as fuch time

be not lefs than four days, nor more than eight days, unlefs the

penalty or fum of money for which fuch diftrefs fall be made,

together with the reafinable charges of taking and keeping fuch

diftrefs, be fooner paid.

And the officer making fuch diftrefs, Jhall and may deduct

the reafonable charges of taking, keeping, and felling fuch di~

flrefs, out of the money arifing by fuch file ; and the overplus

(if any) after fuch charges, and alfo thefaid penalty orfum of
money, Jhall be fatisfied and paid, Jhall be returned on demand,

to the owner of the goods Jo diftrained : and the efficer execu-

ting fuch zvarrant, if required, fall Jhcw the fame to the

perfon whofe goods are diftraincd, and Jhallfuffer a copy thereof

to be taken.

But this Jhall not extend, to alter any prcviftons relating ta

diftreffes to be made for the payment of tithes and church rates

by the people called quakers, contained in the acls of the 7 & 8

W. c. 34. and the I G. ft. 2. c. 6.

Officer may dcducl the reafonable charges'] But here is no

power given to the juftices, toafcertain fuch charges, there-

fore it feemeth, that the officer executing the warrant fhall

be the fole judge thereof in the firft inftance, and after-

wards, if the owner of the goods diftrained (hall be diflatff-

fied, the reafonablenefs thereof (hall be determined by a

judge and jury upon an action brought.
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But by fpecial ftatutes, this power of afcertaining the

charges of diftrefs and fale, is fometimes given to the juf-

tices, as is fet forth in this book under the refpe&ive titles.

Tithes and church rates by the people called quakers] The
abovefaid ftatutes of the 7 &f 8 /^ c. 34. and 1 G.

ft. 2.

c. 6. relate not only to tithes and church rates (by which laft

feemeth only to be underftood the churchwardens rate for

the repair and other ufes of the church), but alfo to any

cuftomary or other rights, dues, or payments, belonging to

any church or chapel, which of right by law and cuftom

ought to be paid for the ftipend or maintenance of any mi-

nifter or curate officiating in any church or chapel. There-

fore for any thing that appears from the words of this fta-

tute, unlefs it be in the cafe of tithes or church rates, the

juftices may order the diftrefs for thofe other dues and pay-

ments to be detained for a certain time, and the officer ma)

deduct the charges not only of diftraining, but alfo of keep-

ing and felling the diftrefs -, whereas by thofe former ad
abovementioned, the officer was only allowed to dedudt the

neceflary charges of diftraining.

THE eight precedents next following, drawn and com-

municated to the author by a gentleman of great learniiu

and judgment, adting in the commiffion of the peace, an

(by his permiflion) inferted, not only as ufeful in this place

but as excellent patterns for our imitation in all other lik<

cafes.

A. Complaint to be exhibited in writing before twe

juftices, in the cafe of goods clandeftinely re-

moved ; on the 11 G. 2. c* 19.

Weftmorland. T)E if remembred9 that this* day o
j

JD A. I. of complainetb, tha

,A. O. of hath fraudulently and clandeftinely remove

and conveyed away certain goods and chattels of not ex

ceeding the value of 50 1. from at • to preven

from diftraining the faid goods and chattels for arrear

of rent due to the faid for the faid* And tha

B. O. of yeoman, and C. O. of 'yeomany
wil

fully and knowingly aided and affiled the faid A. O. in J
fraudulently and clandeftinely removing and conveying away th

faid goods and chattels , and in concealing thefame.

Exhibited at the day of A. I.

before us juftices of the peace

of refiding near——not being

iaterefted ia

B, Warrar
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B. Warrant thereupon to fummon the parties con-

cerned.

Weftmorland. 5 To the conftable of Sec.

w HERE AS a complaint in writing hath been this-

day of exhibited at before us

Mikes of the peace of refiding near not being

interefled in by A.I. of gentleman, fetting forth

that A. O. of yeoman, hath fraudulently and clandef-

tinely removed and conveyed away certain goods and chattels

of not exceeding the value of 50 1. from- to pre-

vent from dijlraining the faid goods and chattels, for
arrears of rent due to the faid for the faid And
that B. O. of yeoman, and C. O. of yeoman,

wilfully and knowingly aided and affijled the faid in fo
fraudulently and clandejiinely removing and conveying away the

faid goods and chattels, and in concealing the fame ; Thefe are

therefore to command you, and each and every of you, forth-

nvith to fummon the faid A. O. B. O. and C. O. to appear

before us at> on the day of nit the hour of—

—

to anfzver the matter of the faid complaint. Given un~

tfer cur hands andfeals at the day of .

C. Order of two juftices thereupon.

ftVeftmorland. 5
The ord

?
r *nd adjudication of- and

I
"— juitices of the peace of

WHEREAS A.O. of -yeoman, hath been duly

charged before us and juftices of the

peace of refiding near not being interefted in

with having fraudulently and clandejiinely removed
and conveyed away certain goods and chattels of mi ex-

ceeding the value of 50 1. from to prevent the faid
' from dijlraining the faid goods and chattels, for ar-
rears of reni due to the faid for the faid — ; And
whereas B. O. of yeoman, and CO. of yeoman,

have been alfo duly charged before us, zuith having wilfully and
knowingly aided and afjijled the faid in fo fraudulently
and clandejiinely removing and conveying away the faid goods

and chattels, and in concealing the fame ; And we the faid
luftices having fummened the parties concerned, and examined^

the faff, and all proper witneffes, upon oath, [or in cafe of a

quaker, upon affirm.atm required by law
y ] And it appearing

and
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and being fully proved before us, that the /aid A. 0. didf
fraudulently and elandejlinely remove and convey away, #.

aforefaid, being af the value of—--and the goods and chat-

tels of the faid -, And it alfo appearing and being fufy
proved before us$ that the faid B. O. and C. O. ivilfully am
knowingly aided and affifled the faid A. O. info removing am
conveying away, as aforefaid

y
thefaid —and in concealing

the fame : We the faid juflices do therefore this- day Oj

determine and adjudge that the faid A. O. B. O. am
C O. are guilty of the offences, with which they the fait

A. O. B. O. and CO. are charged as aforefaid, and the

are convicled thereof*; And we do hereby order and adjudg,

them the faid A. O. B. O. and C O. to pay thefum of

being double the value of thefaid goods and chattels , to

or to his bailiff!, fervant, or agent, en or before the day c

—

—

-« Given under our hands andfeals at— the

day of

D. Warrant of diftrefs, in cafe the offenders, ha

ving notice, refufe or neglect to pay, pur

fuant to the preceding order, n G. 2. c. ic

27 G. 2. c. 20.

Weftmorland, \ To the conflable of &c.

WHEREAS A. O. of yeoman, B. O. of—
yeoman, and C O. of yeoman, were by an o

der dated the day of under the hands and fcals

us and juflices of the peace of -rejiding near—

-

not being interejled in ordered to pay the fum of

or his bailiff, fervant, or agent, on or before the*—*-

day of being double the value of certain goods and cha

tels of the faid which the faid A. O. was before us du

convicted of having fraudulently and elandejlinely removed a)

conveyed away from —to prevent the faid fro

dijlraining the faid goods and chattels for arrears of rent d

to the faid for the faid —and which the faid B. C

and CO. were alfo duly convicled before us, of having wi

fully and knowingly aided and affifled the faid A. O. in

fraudulently and elandejlinely. removing and conveying awe*

and in concealing the fame-, And whereas thefaid A. O. B. (

and C O. having notice of our faid order, have rsfufed

neglecled to pay, and have not paid, the faid fum oj —m
purfuant thereunto, and the fame hath been fully proved left

us ; Thefe are therefore to command you, and each and evt

of you, to levy the faid fum of—:

— by dijlrefs and fale

5 <



fit goods and chattels of the /aid A. O. B. O. and C. O.
and we do hereby order and direcl the goods and chattels Jo to

be dijlraincd, to be fold and difpofed of, within days,

tmlefs thefaidfurn of-' for which fuch difirefs fhall be

made, together zvith the reafonable charges of taking and keep-

ing fuch difirefs, fijall befoner paid: And you are alfo hereby

commanded to certify to us, zvhat yon Jhall do by virtue of this

our warrant. Given under our hands and feals at the

day of .

L. The conltable's return thereupon of the want of

diftrefs.

Weflmorland. "T —— conftabls of do hereby cer-

I • iify 'and— jufiices of the

Wtfi ? of that I have made diligent fearch for, but do

Plot know of, nor can find, any goods and chattels of

]and and or of any of them, by difirefs and

Yak whereof I may levy the fum of •—* purfuant to their

wen-ant for that purpofe dated the- day of ,

uiven under jny hand this day of- .

Ft Commitment thereupon to the hbufe of cor-

C To tii

I. j to the

t at

—

the conftabie of &c. and alfo

iWeftmorland.
"J

to the keeper of the houfe of correclioa

WHEREAS
:

— and and —were by

an order dated the day of under the

hands andfeals of us - jufiices of the peace of

refiding near not being interefied in< ordered

ts pay the fum of to —or to his bailiff, fcrvant,

\>r agent, on or before the day of being double

the value of certain goods and chattels of the faid

which the faid was before us duly convicled of having

fraudulently and cldndefiinely removed and conveyed awayfrom

to prevent the faid from difiraining the faid

roods and chattels, for arrears of rent due to thefaid •

fir thefaid And which the faid—'
! and-

tjere alfo duly convicled before us of having wilfully and know-

ingly aided and ajfified the faid infofraudule?itly and

dandefiinely removing and conveying away, and in concealing

\the fame ; And whereas the faid and and—*—

having notice of our faid order, have refufed or neglecled to

Vol. I. Dd fai
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pay, and have not paid, the[aidfurn of ^purfuant there-

unto, and the fame hath been duly proved before us ; And
whereas it appears to us, by the return of conjlable of
- dated the day of that he hath made

diligent fearch for, but doth not know of, nor can find, any

goods and chattels of thefaid —and and

br any of them, by dijlrefs and fale whereof the faid fum

of 'may be levied, purfuant to our warrant duly

made and ijfued for the levying the faid fum of by

dijlrefs and fale of the goods and chattels of the faid

ana\ and : Thefe are therefore to command yo%

the faid conjlable of— &c. and each and every of you,

to apprehend the faid and and and

convey them to the faid houfe of corretlionat aforefaid,

and deliver them there to the faid keeper of the faid houfe of

correction ; And thefe are alfo to command you the faid keeper

of the faid houfe of correction, to receive them the faid

and and into thefaid houfe of correction, and

there keep them to hard labour, without bail or mainprize, for

the fpace offix months, unlefs the faidfum of fo or-

dered to be paid as aforefaid, Jhall be fooner fatisfied, Given

under our hands andfeals at the day of

G. Form of a complaint and oath to be made be-

fore ajuftice, in cafe of a dwelling houfe, where

goods and chattels are fraudulently and clandef-

tinely removed and conveyed away, and fecured,

fo as to prevent them from being taken and feized

as a diftrefs for arrears of rent.

Weftmorland. "13 E ** remembred, that this day of

J3 A. I. of yeoman, com-

plaineth and maketh oath, that certain goods and chattels of

A. O. of- yeoman, have beenfraudulently and clan-

dejlinely conveyed and carried away from by thefaid

A. O. hisfervant or fervants, agent or agents, or other perfon

or perfons, aiding or affijling therein, to prevent -from
dijlraining the faid goods and chattels for arrears of rent due

io the faid for the faid » ; And that the faid

goods and chattels are put, placed, or kept , in the houfe, barn,

Jlable, outhoufe, yard, clofe or other place of at

locked up, fajlened, or otherwife fecured, fo as to prevent the

faid goods and chattelsfrom being taken andfeized as a dif*

trefs for arrears of rent ; And that the faid A. I. hath a

reafonable ground to fufpeSl, and doth fujpecl, that the faid
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goods and chattels are in the dwelling houfe of thefaid «
*t

A. I.

Taken and fworn at the—

—

day of before

H. Warrant upon the preceding complaint and
oath.

f To the conftabJe, headborough, borfhol-

Weftmorland. < der, or other peace officer of and

w
to each and every of them,

HEREAS A. I. of yeoman, hath this-

day of exhibited his complaint and made oath,

hefore juftice of the peace of— that certain goods

and chattels of A. O. of —yeoman, have beenfraudu-

lently and clandejlinely conveyed and carried away from
by thefaid A. O. his fervant orfervants, agent or agents, or

jthcr pcrfon or perfons aiding or ajfijiing therein, to prevent

i from d'ljlraining the faid goods and chattels for ar-

rears of rent due to the faid for the faid >

And that thefaid goods and chattels are put, placed, or kepi

in the houfe, bam, Jlable, outhoufe, yard, clofe, or other place

-of at-—*- locked up, fajlened, or otherwife fecured,

jo as to prevent the faid goods and chattels from being taken

and fe'rzed as a diflrefs for arrears of rent ; And that the

faid A. I. hath a reafonable ground to fufpecl, and dothfuf-

peSf, that the faid goods and chattels are in the dwelling houfe

of at : T.hefe are therefore to command you,

and each and every of you, to aid and ajfift hisjlew-

ard, bailiff, receiver, or other perfon or perfons impowered to

take andfeize, as a dijlrefsfor rent, thefaid goods and chat-

tels, in the day time, to break open, and enter into the jaid

dwelling houfe, barn, Jlable, outhoufe, yard, clofe ,
or other

place of the faid — at and to take and feize the

faid goods and chattels for the faid arrears of rent, according

to law. Given under my hand andfeal at > the day

of

I. The form of the inventory of the goods dis-

trained may be this.

AN inventory of the feveral goods and chattels, dijlramed

by us whofe names are underwritten, the day of

*—i— in the year in the houfes, cuthoufes, and lends, of

A. T. in by the authority and on the behalf of A. L. of

D d 2 fir
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^for—~ pounds arrear of rent due to him the/aid

A. L.

In the dwelling houfe

:

One table,

Six chairs, &c.

In the cow houfe

:

Six cows9
Two calves, &c.

K. Notice.

A. T.

TAKE notice, that by the authority and on the behalf of

your landlord A.L. Ihave this day of in theyear

of our lord di/frained thefeveral goods and chattelsfpeafed

in the fchedule hereunto annexed, in your houfes, outhoujes, and

grounds, at—

—

-for pounds arrear of rent due to him the

faid A. L. And if you Jhall not pay thefaid reni fo due and

in arrear as aforefaid, or replevy the faid goods and chattels,

I Jhall after the expiration cfjive days from the date hereof

^

caufe the faid goods and chattels to be appraifed and fold, ac~

cording to thejlatute in that cafe ?nade and provided. Given

under my hand the day andyear fir ft above written,

A. D. •

V/itnefs that a copy hereof vjas

this day delivered to the faid A. T.
(Or, left at the chief man/ion houfe

cf the faid A. T.)

A. W.

L. Appraifers oath.

YOU and each of you Jhall well and truly appraife the

goods and chattels mentioned in this inventory, according

to ike hejl of your undtrjlandings : So help you god.

M. Form of the appraifement.

TH E appraifement may be in the form of the inven-

tory, fpecifying the particulars, and their refpective

valuations : And then add at the end,

Appraifed by us, this day of in the year-

A. P.

B. P. |
fworn appraifers.

N. Notice
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N. Notice to be affixed on the premifies being

deferted.

Abraham Sutcliffe,

TAKE notice, that upon the complaint of Eleanor Afh-
ton of Underley in the county of Weftmorland, wi-

dow, made unto us John Moore, efquirc, and Richard Burn,
clerk, two of his majefty s juftices of the peace for the faid
county, that you the faid Abraham Sutcliffe have deferted the

meffuage and tenement called confifting of fitu-

ate, lying, and being at Under ley aforefaid, in the county

cforefaid, unto you demifed at rack rent by her thefaid Eleanor

Afhton, and that there is in arrcar and due from you the

faid A. S. unto her the faid E. A. one whole year's rent for
the fid demiffed premiffes, and that you have left the faid pre-

miffes uncultivated and unoccupied, fo that no jifficient dijhefs

can be had, to countervail the faid arrears of rent ; we the

faid juftices (having no intereft, nor either of us having any

intereft, in the faid demifed premiffes) on the faid complaint

as aforefaid, and at the requefi of her the faid E. A. have

this day come upon and viewed thefaid demifed premiffes, and
do find the faid complaint to be true ; and on the 2%th day of
this prcfent month of February we will return to take afecond

view thereof, and if upon fuch fecond view, you, or feme per-

fon on your behalf, (hall not appear andpay the faid rent in ar-

rear, or there /hall not be fufficicnt dijlrefs on the faid pre-

miffes, then we the faid juftices will put her the faid E A.

into the poffeffion of the faid demifed premiffes, according to the

form of theftatute in fuch cafe made and provided. In wit-

nefs whereof we have hereunto fet our hands and feals, and

have caufed this notice to be affixed on the out door of the man-

fon houfe, thefame being the moft notorious part of thefaid'pre-

miffes, this fourth day of February in the 2jth year of the

reign of ourfevereign lord George theficond of Great Britain,

France, and Ireland, king,

O. Record of putting the landlord into pof-

ieflion.

Weftmorland. T") E it rememhred, that on the fourth day

JD of February in the 27th year of the reign

cf our fevereign lord George the fecond of Great Britain,

France, and Ireland, king, defender of the faith, and fe

forth) at Underley in the faid county , Eleanor Athton of

D d 3 Underley
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Underley aforefaid, in the county aforefaid, widow, complain-

td unto us John Moore, efquire, and Richard Burn, clerk,

two of the juftices of ourfaid lord the king, affigned to keep

the peace within the fold county, and alfo to hear and deter-

mine divers felonies, trefpaffies, and other mifdemeanors in the

faid county committed, That fie the faid Eleanor Alhton did

demife at rack rent unto Abraham S itcliffe of .

—

yeo-

man, the meffuage and tenement called confijling of
—-fituate, lyings and being at Underley aforefaid, in

the county aforefaid", and that en the faid fourth day of Fe-

bruary in the year aforefaid, there was in arrear and due

unto her the faid E. A. from him the faid A. S. tenant of the

faid demifed premiffes, one whole year's rent thereof-, and

thai he the faid A.S. had deferted the faid demifed pre-

mises, and left the fame uncultivated and unoccupied, fo as

no ftfficient dijhefs could be had to countervail the faid ar-

rears of rent. : whereupon the faid E. A, then and there, to

wit, on the faid fourth day of February in the year aforefaid,

at Underley aforefaid, in the county aforefaid, requefted of

us fo as aforefaid being jujlices, to her in this behalf that a

due remedy Jhould be provided^ according to the form of the

Jlatuie in that cafe made. Which complaint and requejl by

us the aforefaid juftices being heard, we thefaid John Moore,

efquire, and Richard Burn, clerk, jujlices aforefaid (having

no interejl, ' nor either of us having any interejl, in the faid

demifed premiffes) on the faid fourth day of February in the

year aforefaid, at Underley aforefaid, in the county afcrefai^

did perfinally go upon and view thefaid demifedpremiffes, and

then and there upon our own proper view did find the faid

complaint to be true, and did then and there affix on the mofl

notorious part of the faid demifed premiffes, to wit, upon the

out door of the manf.on houfe aforefaid, a notice in writing un-

der our hands and fieals, that we the faid jujlices, on the

2.8 th day of thefame month of February in the year aforefaid,

would return to take a fecond view thereof. Upon which faid

l%ih day of February in the 2jib year aforefaid of our faid

fovereign lord, we the faid juftices do now return, come up-

on, and take a fecond view of the premiffes aforefaid, and

there, upon our oivn proper view do find, that he the faid

Abraham SutclifTe doth not -appear, nor any perfin on his be-

half doth appear, and pay the faid rent in arrear, and that

there is no Juffuient dijhefs upon the premiffes aforefaid, nor

upon any part thereof, to countervail the faid arrears of rent.

Therefore ive the faid jujlices, at Underley aforefaid, in the

Cnunty afh i

I

[a:d, on tie 2&th day of February aforefaid in the

year aforefaid, do put i he faid Eleanor Afhtcn into thepoffef-

jion of thefaid demifed premiffes, according to theform of the

Jlatuie



efcape* 407
fiatute aforefaid. In witnefs whereof, we the faid jujlices,

unto this record do fet our feats, at Underley aforefaid in

the county aforefaid, on the faid iSth day of February in

the lyth year aforefaid of the reign of our faid fovercign
lord George the fecond of Great Britain, France, and Ire-

land, king,

Diflringas. See J^ocefo
Divine Service. See ptlbllCfc 22l0?fl)ip t

Dogs. See ©anie*

Dogs mifchievous. See JlJufflHCC.

Door breaking open. See SUtCflf

Dower. See forfeiture*

Drover of cattle. See XaUffCl',

Drunkennefs. See 3Ief|(IU&0*

Duelling. See ^oitllCiDe.

Dyers. See iDHooIlen $9amifa5ur^

Eggs. See <l5amc*

Egyptians. See 3iJagraitf£u

Embracery. See ^attlttttatUe*

efcape,

THIS is to be underftood of efcapes in criminal cafes;

and not in civil cafes, as for debt, or the like.

An efcape is, where one that is arrefted gaineth his li- Efcape, what

berty, before he is delivered by courfe of law. Terms de

la ley.

Efcapes are of three kinds. I. By a perfon who hath Several kinds

the offender in his cuftody \ this is pioperly called an :iK:cot -

efcape. 2. Caufed by a ftranger ; this is commonly called

zrefcue. 3. By the party himfelf; either without force,

which is Pimply an efcape, or with force, which is prtfen

D d 4 breaking.
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breaking. Refcous and prifon breaking are treated of undej"

their refpeclive titles ; and this title treats only of efcapes

properly fo called. Concerning which we will treat in the

following order

:

/. Of efcape by the party himfelf.
JI. Efcape fuffered by a private perfon.
III. Efcape fuffered by an officer.

IV. What is a voluntary , and what a negligent efcape,

V. Concerning the retaking of a perfon efcaped.

VI. Indiclment for an efcape.

VII. Trial and conviction for an efcape.

VIII. Punifoment of an efcape.

IX. Aiding in attempting to efcape.

I. Of efcape by the party himfelf.

. , As all perfons are bound to fubmit themfelves to the^ irape by the . , *- . , , . • , . _.„ , ,

mty himfclf, judgment of the law, and to be ready to be juftmed by It 5

whoever in any cafe refufes to undergo that imprifonment
which the law thinks fit to put upon him, and frees him-
felf from it by any artifice, before fuch time as he is de-

livered by due courfe of law, is guilty of a high contempt,
punifhable with fine and imprifonment. 2 Haw. 122.

But efcape committed by the party himfelf, belongs more
properly to the title Prifon breaking.

II. Efcape fuffered ly 4 private perfon.

£$gK by * Pri-
fr

*"eems to ke a Sooc* gener^ r"^, that wherever any
yate perfon, perfon hath another lawfully in his cuftody, whether upon

an arrefr, made by himfelf or another, he is guilty of an
efcape, if he fuffer him to go at large, before he hath diC-

charged himfelf of him, by delivering him over to fome

other who by law ought to have the cuftody of him,

2 Haw. 138.

And the law is generally the fame, in relation to es-

capes fuffered by private perfons, as by officers. 2 Haiv*

III Efeafl
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III. Efcape fuffered by an officer,

1. In order to make it an efcape, there muft be an ac- Efopeby an

tual arreft ; and therefore if an officer having a warrant officer.

to arreft a man, fee him ihut up in a houfe, and challenge There muft bea
him as his prifoner, but never actually have him in his previous aneft.

cuftody, and the party £et free, the officer cannot be charged

with an efcape. 2 Haw. 129.

2. And as there muft be an actual arreft, fuch arreft And juftifublc.

mull be aifo juftifiable ; for if it be either for a fuppofed

crime, where no fuch crime was committed, and the party

neither indicted nor appealed, or for fuch a flight fufpicion

of an actual crime, and by fuch an irregular mittimus as

will neither juftify the arreft ror imprifonment, the officer

is not guilty of an efcape, by fuffering the prifoner to go

at large. 2 Haw. 129.

3. And as the imprifonment muft be juftifiable, fo it And for a crimS-

muft be alfo for a criminal offence. 2 Haw. iiq. naI offence.

4. Alfo if a prifoner be acquitted, and detained only for And not detained

his fees, it will not be criminal to fufFer him to efcape, cniy tor fees*

tho' the judgment were, that be be difchargedpaying bis feesy

fo that till they be paid, the firft imprifonment continued

lawful as before 5 for inafmuch as he is detained, not as a

criminal, but only as a debtor, his efcape cannot be more

criminal than that of any other debtor : Yet if a perfon

convicted of a crime, be condemned to imprifonment for

a certain time, and alfo till be pay bis fees, and he efcape

after fuch time is elapfed, without paying them, perhaps

fuch efcape may be criminal, for that it was part of the

puniftiment that the imprifonment be continued till the

feesfbould be paid ; but it feems, that this is to be intended

where the fees are due to others as well as to the gaoler, for

othervvife the gaoler will be the only fufferer by the efcape,

and it will be hard to punifh him for fuffering an injury to

himfelf only, in the nonpayment of a debt in his power to

xeleafe. 2 Haw. 129, 130.

5. Alfo, it is an efcape in fome cafes, to fuffer a prifoner Too much libo

to have greater liberty, than by the law he ought to have ; ty an efcape.

as to admit a perfon to bail, who by Jaw ought net to be

bailed, but to be kept in clofe cuftody. 2 Haw. 13c.

So if a gaoler, or other officer, (hall licenfe his prifoner

to go abroad for a time, and to come again ; this is an

efcape, becaufe the prifoner is found out of the bounds of

his prifon, tho' the prifoner return again, according as he

ihall be prefcribed, Dalt. c. 159.

c 6. If
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Xollng fight, an £. If the gaoler fo clofely purfue the prifoner who {{ks

*f* from him, that he retakes him, without lofing fight of

him, the law looks on the prifoner fo far in his power all

the time, as not to adjudge fuch a flight to amount at a!l

to an efcape ; but if the gaoler once lofe fight of the pri-

foner^ and afterwards retake him, he feems in ftriclnefs to

foe guilty of an efcape. And if he kill him in the purfuit,

he is in like manner guilty of an efcape, tho' he never loft

fight of him, and could not otherwife take him, not only

becaufe the king lofes the benefit he might have had by the

forfeiture on his attainder, but alfo becaufe the publick

juftice is not fo well fatisfied by the killing him in fuch an

extrajudicial manner. 2 Haw. 130.

IV. What is a voluntary, and what a negligent efcape.

Voluntary I.« Wherever an officer, who hath the cuftody of a pri-

efcape, what. foner, charged with and guilty of a capital offence, doth

knowingly give him his liberty, with an intent to fave

him from his trial or execution, this is a voluntary efcape.

2 Haw. 130.

Negligent efcape, 2 « A negligent efcape is, when the party arretted or in>

what. prifoned doth efcape againft the will of him that arretted

or imprifoned him, and is not frefhly purfued and taken

again, before he hath loft the fight of him. Dalt. c. 159.

v 3. If the conftable or other officer, {hall voluntarily fuf-

foner to kill" fer a thief, being in his cuftody to go into the water to

himfelf. drown himfelf, this efcape is felony in the conftable, and

the drowning is felony in the thief: Otherwife if the thief

fhall fuddenly without the afTent of the conftable, kill,

hang, or drown himfelf, this is but a negligent efcape in

the conftable. Dalt. c. 159.

V. Concerning the retaking of a perfon efcaped.

Jm go volunta- 1. If an officer hath arrefted a man by virtue of a war-

retaken!

11101 ** rant ' and tnen ta^etn n ' s P™mife that he will come again,

and fo letteth him go ; the officer cannot after arreft or take

him again by force of his former warrant, for that this was

by the confent of the officer : But if he return, and put

himfelf again under the cuftody of the officer, it feems that

it may be probably argued, that the officer may lawfully

detain him, and bring him before the juftice in purfuance

of the warrant. Dalt. c. 169. 1 Haw. 81.

Frcfcfuit, 2 « ^ut ' r tne P^ty arrefted had efcaped of his own
wrong, without the confent of the officer, now upon frefh

fuit, the officer may take him again and again, fo often as

ft he-
,
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he efcapeth, alt ho' he were out. of view, or that he (hall

fly into another town or county, and bring him before the

juftice upon whofe warrant he was firft arretted. Dalt.

c. 169.

And it is faid generally in fome books, that an officer

who hath negligently fuffered a prifoner to efcape, may
retake him wherever he finds him, without mentioning

any frefh purfuit ; and indeed fince the liberty gained by

the prifoner is wholly owing to his own wrong, there feems

to be no reafon he mould take any manner of advantage

from it. 2 Haw. 131, 132.

3. And wherever a perfon is lawfully arretted for any Breaking open

caufe, and afterwards efcapes, and fhelters him in an houfe, door$ tote^^*

the doors may be broke open to take him, on refufal of ad-

mittance. 2 Haw. 87.

4. It is perhaps the better opinion, that wherever a pri- Retaking exco-

foner, by the negligence of his keeper, gets fo far out of f*th not the

his power, that the keeper lofes fight of him, the keeper is
e "pe '

punifliable for the efcape, notwithftanding he retook him
immediately after : And it is clear, that he cannot excufe

himfelf from an efcape, by killing a prifoner in the purfuit,

tho' he could not pottibly retake him ; but mutt in fuch cafe

be content to fubmit to fuch punifhment, as his negligence

(hall appear to deferve. 2 Haw. 132.

VI. Indiclment for an efcape.

It feems clear, that every indictment (A) for an efcape,
inii^mea3u

whether negligent or voluntary, mutt exprefly fhew, that

the prifoner was actually in the defendant's cuftody for fuch

a crime ; and that he went at large: And if for a volun-

tary efcape, that the defendant felonioufly and voluntarily

fuffered him to go at large; and mutt fet forth, not the fe-

lony in general, but the particular kind of felony : But it

fe-ms queftionable, whether fuch certainty, as to the na-

ture of the crime, be neceflary in an indictment for a ne-

gligent efcape ; for that it is not material in this cafe, whe-

ther the perfon who efcaped were guilty or not. 2 Haiv.

*33* 229-

VII. 'Trial and sonviclion for an efcape.

I. If the prifoner be of record in a court, and the gaoler ©aoler not pro-

being called, cannot give an account where he is, this is a during him, a

conviction of an efcape; but feems not a conviction of a
c0nvi 10J1>i

i

voluntary efcape, unlefs the gaoler confefleth it : And the

gaoler may be fined in fuch a cafes but not convicted of

felony,
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felony, without indictment or prefentment. I H. H. 599,
603.

Felony to be
2 - ^n(* lt f"eems to be c lear > that a keeper who volunta-

tried before the rily fuffers another to efcape, who was in his cuftody for

efcape. felony, cannot be arraigned for fuch efcape as for felony,

until the principal be attainted, for that the felony of the

prifoner (hall not be tried between the king and the keeper,

becaufe the prifoner is aftranger thereunto ; yet he may be

indicted and tried for it as a mifprifion, before the attainder

of the principal offender. 2 Haw. 135. 2 Infl. 591, 592.

PunifJiment of

efcape before

arreft.

Of efcape by a

private perfon.

Of a negligent

efcape.

VIII. Punijhment of an efcape.

i. If a felon efcapes before arreft, it is not punifhablein

him as felony ; but for the flight he forfeits his goods when

prefented. Hale's Pi. 111.

2. If a private perfon arreft a felon, and he efcape by

force from him, the townfhip (hall be amerced, but it

feems it excufeth the party, becaufe he cannot raife power

to aflift him ; but if a conftable, or other officer, hath the

cuftody of a prifoner, bringing him to the gaol, it feems

that a fimple efcape by the reicue of the prifoner himfelf,

doth not wholiy excufe him, becaufe he may take fufTicient

ftrength to his affiftance. 1 H. H. 601.

3. Wherever a perfon is found guiltv upon an indictment

or prefentment of a negligent efcape of a criminal actually

in his cuftody, he is puniftiable by fine and imprifonment,

'

according to the quality of the offence. 2 Haiu. 136, 139.

i H. H. 600, 604.

And it feems to be the better opinion, that a fherifF is

as much liable to anfwer for a negligent efcape fuffered by

his bailiff, as if he had actually fuffered it himfelf, and that

the court may charge either the fheriff or bailiff for fuch

an efcape; and if a deputy gaoler be not fufficient to an-

fwer a negligent efcape, his principal muft anfwer for him.

2 Haw. 135.

Note ; Mr. Hawkins, altho' he is one of the moft accu-

rate of all writers, yet hath inferted in this place certain

penalties for efcapes, which were expired above 200 years

before. 2 Haw. 137.
If a prifoner for felony break the goal, this feems to be

a negligent efcape in the gaoler, becaufe there wanted ei-

ther that due ftrength in the gaol, that ftiould have fecu red

him, or that due vigilance in the gaoler or his officers to

have prevented it ; and therefore it is lawful for the gaoler

to hamper them with irons to prevent their efcape ;
tor it

gao
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gaolers might not be puniflied for this as a negligent efcape,

they would be carelefs either to fecure their prifoners, or to

retake them that efcape. 1 H. H. 60 r.

4. It feems to be generally agreed, that a voluntary efcape °f a v°luntaiy

buffered by an officer, amounts to the fame kind of crime,

and is punifhable in the fame degree, as the offence of which

the party was guilty, and for which lie was in cuftody,

I

whether it be treafon, felony, or trefpafs. 2 Haw. 134.

But vet a voluntary efcape is no felony, if the act done

were not felony at the time of the efcape made, as in cafe

of a mortal wound given, and the party not dying till after

the efcape ; but the officer may be fined to the value of his

goods. Dalt. c. 159.
Alfo, a voluntary efcape fuffered by one who wrongfully

takes upon him the keeping of a gaol, feems to be punifh-

able in the fame manner, as if he was never fo rightfully

Entitled to fuch cuftody ; for that the crime is in both cafes

of the fame ill confequence to the publick : and there feems

to be no reafon that a wrongful office mould have greater

favour than a rightful, and that for no other reafon but be-

Icaufe he is a wrongful one. 2 Haw. 134.

But it feemeth to be clear, that no one is punifhable as

for felony, for the voluntary efcape of a felon., but the per-

fon only who is actually guilty of it; and therefore that

the principal gaoler is only fineable for a voluntary efcape

fuffered by his deputy ', for that no onefhalr fuffer capitally

for the crime of another. 2 Haw. 135.

And therefore, altho' in all civil caufes, the (her iff is to

be refponfible, or the gaoler, at election, yet if the gaoler

do voluntarily fuffer a felon in his cuftody to efcape ; this,

inafmuch as it reacheth to life, is felony only in the gaoler,

that was immediately trufted with the cuftody, and not ia

the fheriff. 1 H. H. 597.
For the efcape muit be voluntarily permitted in him that

permitted it, which could not be in the high fheriff, tho'

it were fuch in the gaoler, for he was not privy to it, and

therefore could not do it felonioufly ; but it was a negli-

gent efcape in him, in trufting fuch a perfon with the

cuftody of his prifoners, that would be falfe to his trufr,

and therefore the fheriff fhall pay, but not corporally fuffer

for the mifcarriage of his gaoler. 1 H. H 597, 598.

But altho* the felony for which a man is committed, he

not within clergy ; yet the perfon who voluntarily fuffers

bim to efcape, fhall have the benefit of clergy. 1 H. IU

599-

IX. Aiding
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IX. Aiding in attempting to efcape.

Aiding in at. By the 16 G. 2. c. 31. If any perfon fhall aflift any
tempting to prifoner to attempt his efcape from any gaol, though no

efcape be actually made, if fuch prifoner was then at-

tainted or convicted of treafon or felony (except petty

larceny) or lawfully committed to, or detained in any

gaol, for treafon or felony (except petty larceny) exprefTed

in the warrant of commitment ; he (hall be guilty of felony,

and be tranfported for feven years : And if fuch prifoner

was then convicted of, or detained in gaol for petty lar-

ceny, or any other crime not being treafon or felony,

exprefTed in the warrant of commitment, or was then in

faol for debt amounting to 100/. he fhall be guilty of a

tiifdemeanor, and be liable to fine and imprifonmertt.

And if any perfon fhall convey, or caufe to be conveyed

any difguife, infirument^ or arms^ to any prifoner in gaol.

-or to any other perfon there for his ufe, without confeni

of the keeper ; fuch perfon, although no efcape or attempt

be actually made, fhall be deemed to have delivered fuel

difguife, inftrument, or arms, with an intent to aflift fuel

prifoner to efcape or attempt to efcape ; and if fuch prifone

then was attainted or convicted of treafon or felony (excep

petty larceny), or lawfully detained in gaol, for treafon

felony (except petty larceny) expreiTed in the warrant

commitment ;—he fhall be guilty of felony, and be tranf

ported for feven years : But if the prifoner was then con

victed or detained for petty larceny, or any other crime no

being treafon or felony, exprefTed in the warrant of com

mitment, or for debt amounting to 100 /. he fhall be guilt]

of a mifdemeanor, and liable to fine and imprifonment.

And if any perfon fhall aflift any prifoner to attempt t

efcape from any conflable^ or other perfon, who fhall hav>

the lawful charge of him, in order to carry him to gaol

by virtue of a warrant of commitment for treafon or fe

lony (except petty larceny) ; or if any perfon fhall aflift an;

felon to attempt his efcape from on board any hat or vejfi

carrying felons for tranfportation^ or from the contractor io

the tranfportation of fuch felons, or his agents, he (hall b

guilty of felony, and be tranfported for feven years.

All profecutions on this act to be commenced within

year after the offence committed.

A, Indiftmer
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A. Indi&ment againft a conftable for an efcapc.

Weftmorland. r
| ''HE jurors for our lord the king upon,

X. their oath prefent, That on the >

day of in the year of the reign of' at

in the county aforefaid, one A, I. of— came

before J. P. efquire, then andyet one of the jujlices of our faid

lord the king, affigned to keep the peace in thefaid county, and

alfo to hear and determine diversfelonies, trefpaffes, and other

mifdemeanors in the faid county committed', and the faid A. L
did, then and there, on his oath, before the fame juflice,

charge, accufe, and give information againft one A. O. of— aforefaid in the county aforefaid, yeoman, for a
certain mifdemeanor, in takingfjh out of the pond of .

?/-— in the faid county [or, a* the offence fhall be:

J

Whereupon he the faid J. P. the jijlice aforefaid, did then and

'.here, to wit, at aforefaid, in the county aforefaid,

make a certain warrant, under his hand andfcal, in due form,

flaw, direcled to the conjlable of aforefaid, in the

;ounty aforefaid, thereby requiring him the faid conjlable to take

*he body of the faid A. O. and bring him before the faid]. P.

\he juflice aforejaid, to anfwer to fuch matters and things as

huld be alledged againjl him, touching the faid mifdemeanor ;

Which faid warrant, afterwards, to wit, on the fame day

md year abovementioned, at aforefaid, in the county

for-ejaid, was delivered to one A. C. then being conjlable of

aforefaid, in due form of law, to be executed ; by

jirtue of which faid warrant the faid A. C. afterwards, to

mt, on the faid day of in the year aforefaid, at
'•>

" aforefaid, in the faid county, did take and arrejl the

>ody of thefaid A. O. and him the faid A. O. in his cujlody
r
or the caufe aforefaid, had : Neverthelefs, the faid A. C. of

aforefaid, in the county aforefaid, yeoman, afterward,

wit, on the faid day of in the year aforefaid,

'be duty of his office in that part not regarding, at •

forefaid, in the county aforefaid, unlawfully and negligently

lid permit the faid A. O. to efcape, and go at large, out of
he cujlody of him the faid A. C. to the great hindrance of

uflice, in contempt of our faid lord the king, and of his laws,

md againjl the peace of ourfaid lord the king, his crown and

tignity.

Efcheat. See 5o?fCitUte*
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And herein alfo of goods waived.

Eftray, what. I. "FT* STRAY is, where any horfes, Jheep, bogs, bcojis^

1^ or fwans, do come into a lord/hip, and are not owned

by any man. Kitch. 23.

IVhere any horfcs, Jheep, bogs, beajls, or /leans'] Bees, ancf

other creatures of a wild nature, are not within this de-

fcription, and therefore not to be reckoned amongft ftrav

goods : neverthelefs it feemeth that a fwarm of bees, of

which the owner hath loft Tight, and confequently can

make out no property, may be feized for the ufe of the

king, or of the lord of the manor ; for it is a maxim of

the common law, that fuch goods whereof no one can

claim property do belong to the king ; and that which the

king hath he may grant to another, and confequently ano-

ther may prefcribe to have the fame, within fuch a precinct

or lordfliip. And therefore it is faid, that if any take honey

or fwarms of bees within the demefnes of the lord, it is

inquirable in the court baron. Kitch. 114.

Swans] Swans that be unmarked and wild (being at

large and abroad) may be feized by the meriff for the ufl

of the king, by his prerogative. Dalt. Sher. 80.

Alfo fwans marked and tame may be eftrays. Kitch. 80.

But it feemeth that no other fowl can be eltray. Wood

L 2. c. 2.

Do come into a lord/hip] That is, where the goods have

no right to be ; and therefore an eftray cannot be in fuch

place, where the party hath a right of common. Dalt,

Sher. 79.

And are not owned by any man] Whereupon (as hath been

faid) the property accrueth to the king; and the cattle

of the king cannot be eftrays, nor forfeited as fuch to the

lord of the manor. Kitch. 81.

Waif, what. 2. Waif is, where a felon in purfuit waiveth the goods ;

or where the felon, for fear of being apprehended, think-

ing that a purfuit was made, having them with htm in his

poffeftion, fleeth, and waiveth, cafteth away, or goeth from;

the goods: in thefe cafes, they (hall be faid to be waived

in law. But if he hath not the goods with him, when he

fleeth being purfued, or for fear to be apprehended, they

m
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are not waived nor forfeited, but the owner may take them
when he will, without any frefh fuit. 5 Co. 109. Dalt,

Sber. 78.

But if the thief in his flight wave them, there the goods

are forfeited to the king or lord of the liberty by the com-
mon law, if the felon upon frefh fuit was not attainted at

the fuit of the owner of the goods : And the reafon why
waif is given to the king, and that the party fhall lofe his

property in fuch cafe, is for default in the owiaer, that he
purfued not frcfhly to apprehend the felon ; for it coneern-

cth the publick that crimes do not remain unpunished, and
impunity always encourageth to that which is worfe. And
therefore the law hath impofed this penalty upon the owner,
that if the thief by his induftry and frefh fuit be not at-

tainted at his fuit, in an appeal of the fame felony, he
iuall lofe for his default all his goods which the thief at

the time of his flight waived : But if the thief had them
not with him when he fled, having peradventure hid them,

there no default can be ia the party ; and therefore they

fhall not be forfeited, for if he maketh frefh fuit after no-
tice of the felony it fufficeth. 5 Co. 109.

3. Heretofore waifs and ftrays were the finder's, by the Seizure thereof

law of nature ; and afterwards the king's, by the law of b* the lord *

nations. Dalt. She?-. 79.
Thus, one as bailiff or fervant to the fheriff feized a

horfe as an eftray to the king's ufe, and proclaimed him
according to law, and after the year and day fold him, and
the fheriff accounted for him in the exchequer. Dalt.

Sher. 80.

But now kings have granted this, and fuch like prero-

gatives, unto their fubje&s, within their liberties; fo that

waifs and ftrays are in many places the lord's of the fran-

chife where they are found. Dalt. Sber. 79.
And therefore waived goods and eftrays (hall be feized by

the officer of the king, to the ufe of the king; or by the

officer or bailiff of the lord, who hath fuch things by grant

of the king, or by prefeription, to the ufe of the lord.

Dalt. SJxr. 80.

But if one have a waif, and it be taken out of his ma-
nor, he fhall have trefpafs, without feizing, and though he

do not feize it. Kitcb. 81.

4. It feemeth to be agreed, that waifs and ftrays ought Proclaim-ng tk*

to be proclaimed in the two next market towns ; and that goods fcnti.

if they are not proclaimed, the owner may take the ftray

goods again at any time: And it feemeth to be the general

tenor of the old books, that they ought alfo to be proclaim-

ed in the church : Which courfe it feemeth beft to follow ;

Vol. I. E e to
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to the end that the owner, who in this cafe is no wrong
doer, may have a reafonable mean to come at his goods

again ; that is to fay, that the goods be proclaimed at the

Jeaft thrice, to wit, in the two market towns next adjoin-

ing to the place where they ftrayed, on the market days

reflectively, and at the church door on a funday, as the

people come out of the church. Kitcb. 23, 8 1, 105. Dalt,

Sher. 79. Cro. Eliz. 716.
How waifs or ^. And they ought to be wreathed ; and to be put in
grays are 10 e

fome feveral ground into an open place, and not in any co-

vert or wood, that the owner may have a view of them ;

for if they be in covert, the property is not changed, tho*

they be there a year and a day. Kitcb. 23.

An eftfay is not to be ufed in any manner, except in

cafe of neceflity, as to milk a cow, or the like ; but not

to ride an horfe, for within the year and day he hath not

any property in him. Cro. Ja. 147, 8.

Owner claiming. 6. He who taketh an ejiray y may keep it until he be fa-

tisfied for the finding, keeping, and proclaiming thereof.

Dalt. Sher. 79.

But the owner (if it be within the year and day) may
take it without telling any marks, or making any proof of

property ; but this may be done upon the trial, if contefted/

2 Salk. 686.

And the lord ought to make a demand of what the

amends (hould be; and then if the party thinks the de-'

mand unreafonable, he may tender fufficient amends ; and

if the lord fhall not accept it, this (hall be fettled by the

jury upon trial.

But it is fufficient in this cafe to tender amends generally^

without expreffing any certain fum. For there is a dif-

ference between this cafe, and that of a tender of amends

for trefpafs. In that of a trefpafs, if the defendant pleads

a tender of amends, he muft. fhew what he tendred ; for he

muft tender a certain fum. And the law puts this diffi-

culty upon him, becaufe he is the wrong doer: But the

owner of the ftray (as hath been faid) is no wrong doer

;

and it is impomble he mould know, how long his beaft hath

been in the lord's cuftody, nor how much will make a

proper fatisfa£tion. 2 Salk. 686.

In the cafe of goods waived m

s the owner may feize them

twenty years after, if the lord of the franchife, nor the

king feize before; but if they are feized, then they become

forfeited to the king or lord of the liberty. Kitcb. 82.

And this forfeiture is not like a ftray, where tho' the

lord may feize, yet the party who is the owner, may re-

take them within the year and day ; but here the true owner
cannot
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cannot feize his own goods, tho' upon frefh fuit within the

year and day. I H. H. 541.
But this is not an abfolute lofs of the owner's goods, but

rather an expedient fettled by law, to drive the owner to

convict the felon by profecuting his appeal ; and therefore

if he make frefh fuit, and profecute his appeal, and the fe-

lon be thereupon convict or attaint, and the frefh fait be

inquired and found by verdict or inqueft of office, he (hall

have reftitution of the goods fo waved. 1 H. H. 541.

7 . Waifs and ftrays not claimed within the year and day, Property accru-

are the lord's. Kitcb. 23, 805 81. in s t0 the
.

lord >

For where the lord hath by a year and a day a beaft,
°n nct ciaina,n6*

and it be cried in the church and markets, the property is

changed. Kitcb. 80.

That is to fay, after he hath had the beaft a year and day

from the time of the proclamation, and not from the time

of the feizure : for after the firft proclamation it becometh

an eftray, but not fooner. 11 Mod. 89.

If the eftray within the year eftray out of the manor,

the lord may chafe back the eftray unlefs it be feized by an-

other lord who hath eftrays ; but if it be feized by fuch

other lord, then the firft hath loft all poftibility of his gain-

ing the property, and the other lord ought, to proclaim it

de novo. Finch 177. Kitch. 81. Hutt. 67.

cftreat.

fr'TT^STREAT (extraelam) is ufed for the true copy Eftreatj what>
^ or note of fome original writing or record, and

fcfpecially of fines and amerciaments, impofed in the rolls of

a court, to be levied by the bailift or other officer.

2. The juftices and judges before whom fines or amer- Making out IBs

ciaments fhall be, fhall charge the clerks of the eftreats, by eftreats.

their oath to be made, that they make the rolls of fuch

feftreats diftinctly, by exprefs words, of the caufe of the lofs,

Of the term of the year, and the nature of the writ, and

betwixt what parties fuch ifTues or amerciaments fhall be

loft, as well in the king's fuit, as in the fuit of the party.

7 H- 4- c. 3.

3. All clerks of the peace, and town clerks, fhall de- Delivering the

liver to the fheriff within 20 days after Sep. 29. yearly, ajf
me t0 che

perfect eftreat or fchedule of all fines, ifTues, amerciaments, '

cr
'

and other forfeitures whatfoever, forfeited in any feffions

before Michaelmas j on pain of 50/. half to the king, and

E e 2 half
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half to him that fhall fue. 22 & 23 C. 1. a 22.

/ 7. 8.

And into the 4. And (hall alfo yearly, on or before the fecond mon-

Tut"
°f eXche " day after the morrow of All Souls, deliver into the court of

exchequer, a duplicate, certificate, and eftreat of fuch

eftreats and fchedules, fo delivered to the fheriff; on the

like" pain of 50 1. id. f. 8. And likewife they may be

further amerced by the barons of the exchequer. 3 (?.

c. is- /• 12.

And upon delivery thereof, they (hall take the following

oath, to be adminiftred by one of the barons :

" You (hall fwear, that thefe eftreats now by you deli-

" vered, are truly and carefully made up and examined,
<c and that all fines, iflues, amerciaments, recognizances,
*' and forfeitures which were fet, loft, impofed, or for-
tc feited, and in right and due courfe of law ought to be
<c eftreated in the court of exchequer, are, to the beft of
* c your knowledge and underftanding, therein contained;
*' and that in the fame eftreats are alfo contained and
* c exprefied all fuch fines as have been paid into the
4C court, from which the faid eftreats are made, without
4C any wilful or fraudulent difcharge, omiffion, mifno?ner^
* c or defect whatfoever : So help you god." 4^5/^
c. 24. / 5.

Penalty of ma- ^ And if he fhall withhold, or mifcertify the fame, he
lung def.uk. ^jj forfeit treb]e . half tQ the king? and half tQ him

that fhall fue; and fhall alfo lofe his office, and be incapa-

ble to hold any office in the revenue. 22 fc? 23 C. 2.

c. 22. /. 9.

Party coming in 6. If recognizances be eftreated into the exchequer, be-
ater the eftreat.

caufe not punftuauv complied with ; yet if the party ap-

pears and takes his trial the next feffions, or otherwife per-

forms what he was bound to by the recognizance as the

cafe fhall be, he may compound for a very fmall matter

in the court of exchequer : becaufe the effect, tho* not the

exa£t form of the recognizance, is complied with. 10

Mod. 278.
Precef for levy- 7. Where any fine or forfeiture fhall be paid to the fhe-
ln£ *

riff, clerk of the peace, or other officer, and fo certified in-

to the exchequer ; procefs fhall be awarded to the fheriff

againft fuch perfon for levying the fame. 22 & 23 C, 2.

c. 22. f. 10.

?2"!f
rs dut

J'
in 8. And in levying, the fheriff fhall fhew the eftreats un-

der the feal of the exchequer, to the party indebted ; on pain

of treble damages to the party, and fine to the king, on

conviction before the juftices of the peace, or other juftices.

42 Ed. 3. c 9.

9. And

levying.
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9. And the fheriff (hall make no eftreats to levy his own Eftreats in thf

amerciaments (that is to fay, in the torn), till two juftices
torQ>

(l £>.) to be named at Michaelmas feflions by the cuflosro-

tulorum, or in his abfence by the eldeft in the commiffion,

have infpecled his books ; and the faid eftreats {hall be in-

dented betwixt the faid juftices and fheriff, and fealed with

their feals, the one part to remain with the juftices, and

the other with the fheriff: And the perfons who fhalJ ga-

ther the faid amerciaments, fhall be fworn bv the faid

juftices, that they fhall take no more than h forfeited, and

contained in the faid eftreats. 11 H. 7. c, 15.

Form of the eflreat.

Weftmorland. A N extracl of all the iffues, fnes, amercia*

jL~\. merits and recognizances, fet, loft, im-

pofed, andforfeited to our fovereign lord the king, at the gene-

ral quarterfeffwns of the peace of our faid lord the king, holden

at in and for the faid county of on the

day of in the
:

—year of the reign of

before-*-. efquires, juftices of our faid lord the king, af~

figned to keep the peace in the faid county, and alfo to hear

and determine divers felonies, trefpaffes, and other mifdemea-

nors in the faid county committed, John Robinfon, gentle-

man, clerk of the peace for the county aforefaid, then and

there attending

;

Of A. O. late of in the faid county, la-

bourer, for a trefpafs and affault at afore*

faid in the faid county, zvhereof he is indicled and

convicled; and his fine fet at five Jhillings, which I. s. d x

he paid to the Jheriff in court. — — O
fj

Of A. O. of in the /aid county, yeoman,

b£caufe he came not now here to ctnfwer to fuch

things as againfl him, on the part of our faid lord

the king, Jhould be objected, as by a certain recogni-

zance taken before J. P. ejquire, one of the jujlices

of cur faid lord the king, afjigned to keep the peace

in the faid county, he undertook rr- 10 O Q

Of A. S. of in the faid county, yeoman,

one of the pledges of the faid A. O. becaufe he had

him not to anfwer as above 5 O O

Of B. S. of in the faid county, yeoman,

the other of the pledges of the faid A. O. for the

Hke -1 ^- *-n —
1 n*— 5 C O

e
3 Center*
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efcftence.

/. Of evidence in general,

II. Of written evidence.

III. Of the evidence of witnejfes.

IV. Of procefs to caiife witnejfes to appear,.

V. Of the manner of giving evidence.

I. Of evidence in general.

EVIDENCE in legal underftanding, doth not only

contain matters of record, as letters patents, finesa

recoveries, inrollments and the like, and writings under

feal, as charters and deeds, and other writings without

feal, as court rolls, accounts, and the like; but in a larger

fenfe it containeth alfo the teftimony of witnefTes, and

other proofs to be produced and given, for the finding of

any ifTue joined between the parties. And it is called evi*

dence^ becaufe thereby the point in iflue is to be made evi-

dent to the jury. 1 Injl. 283.

Thcfeeft evidence 2, It is a general rule in all cafes, civil and criminal,
;5 required. ^^ ^ j^ e^ence that may be had, or that the nature

of the thing will bear, is to be given : and it is upon this

reafon, that a copy of the record is admitted, becaufe one

cannot have the record itfelf ; but a copy of a copy wilj

not do. Law of Evid. 286.

Prefumptwe 3. Many times juries, together with other matter, are;

cvidtr.es. much induced by preemptions ; whereof there are three,

forts, violent, probable, and light or temerary. Violent

prefumption many times amounts to full proof; as if one

be run through the body with a fword in a houfe, whereof

he initantly dieth, and a man is (ten to come out of that

houfe, with a bloody fword, and no other man was at that

time in the houfe. Probable prefumption moveth little.

But light or temerary prefumption moveth not at all,

1 Inft.6.

If all the witnefTes to a deed be dead (as no man can

keep his witnefTes alive, and time weareth out all men)

then violent prefumption, which ftands for a proof, is con-

tinual and qui.-t pofitffion ; altho' the deed may receive

credit from a comparing of feals, writing, and the like.

1 Irfi. 6,

4. The
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4. The common law did not require any certain number What number

of witnefTes, for the trial of any crime whatfoever. 2 Haiv.
°

xl^^ are

428.

And before a juftice of the peace in divers cafes, one wit-

uefs is fufficient to convicl: an offender ; the fame being di-

rected by fpecial ftatutes.

But in cafe of high treafon, whereby corruption of blood

fhall be made, no perfon (hall be attainted, but upon the

oaths of two witnefTes, either both to the fame overt ac~t, or

one of them to one, and the other of them to another overt

acl of the fame treafon. 7 IV. c. 3. /. 2.

In like manner, in thofe courts which proceed by the

rules of the civil law, as the fpiritual court, and the courts

of equity, two witnefTes are generally required : And the

reafon why the civil law requires two witnefTes is, becaufe

their trial is by witnefTes, and not by a jury of twelve men.

But where the trial is by verdict of twelve men, there the.

judgment is not given upon witnefTes, or other kind of

evidences, but upon the verdict ; and upon fuch evidence

as is given to the jury, they give their verdict. 1 hji. 6. b.

Plowd. 12. a.

By 29 C. 2. c. 3. / 5. Devifes of lands (hall be at-

tefted by three witnefTes at the leaft.

II. Of written evidence.

1. A private ac"t. of parliament, that concerned Rochefter AS of psrli>

bridge, tho' printed by Ra/ial, was not allowed in evidence, ment *

not being examined by the record. Otherwife of general

ftatutes ; there the printed book is good evidence. Tr. per

pais 348.
And there are very many of the old ftatutes, which are

admitted and obtain as fuch, tho' there be no record at this

day extant thereof, nor yet any other written evidence of

the fame, but what is in a manner only traditional, as

namely, ancient copies, tranferipts, books, pleadings, and

the common received opinion and reputation, and the ap-

probation of the judges learned in the laws. For the judges

and courts of juftice are ex officio bound to take notice of

publick acts of parliament, and whether they are truly

pleaded or not, and therefore they are the triers of them.

But it is otherwife of private acts of parliament, for they

may be put in ifTue, and tried by the record upon non tiel

record pleaded. Hale's Hi/?. Com. L. 15, 16.

2. Records prove themtelves, and cannot be proved by Reci a.

witnefTes. But copies of them muft be proved by witnefles,

and then they are good evidence. No razure or interlining

E e 4 fhall
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(hall be intended in them. But the fureft way is, to ex-
emplify a record under the great Teal, or at leaft under the

feal of the court. 10 Co. 92.

And nothing fhall be admitted as evidence of what was

done at another trial, till the record of that trial be produced.

Read. End.

3. A record of the feflions was allowed in evidence,

to prove that a perfon had not taken the oaths. 1 SalL

284.

4. But a private book of entries fhall not be allowed for

that purpofe : Thus in the care of The ®hteen and Mead
the defendant, and eight others, were incorporated under

an act made 39 El. by the name of the furveyors of the

highways at Ailefbury in the county of Bucks, and were

truftees of a charity called Bedford's gift. An information

was preferred againft the defendant, for executing this of-

fice, being an office of truft, without having taken the

oaths, contrary to the 25 C. 2. c. 2. To which he pleaded

not guilty. And now it was moved for a rule, that

the profecutor might have two books produced, which

thefe furveyors kept, in which they entred their elections,

and alfo their receipts and difburfements ; and that he might

take copies of what he thought necefiary, and that the

books might be produced at the next aflizes at the trial.

But it was denied by the court ; becaufe they are pertedtly

of a private nature, and it would be to make a man pro-

duce evidence againft himfelf in a criminal profecution.

L. Raym. 927.

5. An inquifition poji mortem is evidence, butnotcon-
clufive. 2 T. Jones 224. M. 34 C. 2. Earl of Thanet v,

Pofter.

6. The entry of the names and titles of perfons in a

church book either for marriages or births is evidence, but

riot conclufive evidence of tne marriage or birth of any per-

fons, unlefo the identity of the perfons (by fuch entries in-

tended) is fully proved, and alfo ftrengthened with circum-

ftances, as cohabitation, the allowance of the parties them-

felves, and the like. Fin. Evid. (A. b. 15.) 11.

Shop book. 7. By the 7 J. c. 12. No tradefman nor handicrafts-

man ihall be allowed to give his fhop book in evidence, on

an action for money due for wares delivered, or for work
done, above one year before the acYion brought. But this

not to extend to any trading between merchant and mer-

chant, merchant and tradefman, or between tradefman and

tradefman, for any thing directly falling within the compafs

of their mutual trades and merchandize.

Inquifition poft

niortem.

Farifh register.

In
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In the cafe of Pitman and Maddox, 11TV. A (hop book

Was allowed for evidence, it being proved that the fervant

that writ the book was dead, and this was his hand, and he
accuftomed to make the entries, and no proof was required

of the delivery of the goods ; and Holt C. J. faid, it was

as good evidence as the proof of a witnefs's hand to an
obligation ; and he held, that tho' the ftatute of the 7 Jm

lavs, a fhop book fhall not be evidence after the year,

:
yet it is not of itfelf evidence within the year. 2 'Salk.

690.

8. A man's book of accounts is no evidence for the own- Bo °k of «*

er of the book, but for the adverfe party ; for his book
counts *

cannot be of better credit than his oath, which would not

ferve in his own cafe. Tr. per pais 348.

9. Upon a trial at bar, a deed was offered -in evidence, Deed,

executed 36 years ago, without proving the hands ; which

•was oppofed by the other fide ; but admitted by the court,

who faid, there was no fixed rule about it, but that it had

often been allowed, where a deed was but 25 or 30 years

old. Vin. Evid. Q a. 9. £".11 G. 2. Porter and Gordon.

In cafes where writings have been loft by burning of
houfes, by rebellion, or when robbers have deftroyed them,

or the like j the law, in fuch cafes of neceflity, allows them
to be proved by witnefles. Jenk. 19. Wood b. 4. c. 4.

If a man deftroys a thing that is defigned to be evidence

againft himfelf, a fmall matter will fupply it 5 and there-

fore the defendant having torn his own note figned by him,

a copy fworn was admitted to be good evidence to prove it.

L. kaym. 731.
And it was holden for law, by Vernon judge of afllze,

that where the defendant himfelf hath the deed which con-

cerns the land in queftion, and will not produce it ; in

fuch a cafe, the copy thereof will be permitted to be

given in evidence ; and fo it was, and the witnefs fwore

it once in his hand, and that the copy produced was a

true copy of the deed., a,nd himfelf did examine it.

Clayt. 15.

And the counterpart of an ancient deed which is left,

may be good evidence with other circumftances : but not

of it lelf, without other circumftances. 6 Mod. 225.

10. An indenture to guide the ufes of a common reco- WiitinpwWTitti

Very, was offered in evidence, but the feals were torn off; ^ali torn cfx.

yet it being proved to have been clone by a little boy, it

Was allowed to be read. Palm. 402.

To prove the taking of an oath, in the act of uniformity,

a certificate was produced that had only a fmall piece or'

wax upon it, By T%v>jtlha'
} if it were foaled, tho' the fcal

waj
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was broken off, yet it may be read, as we read recoveries

after the feal broken off; and he faid, he had feen an ad- :

miniftration given in evidence after the feal broken off, and
'

fo wills and deeds. 11 Mod. u. M. 21 C. 2. Clerk and \

Heath.

Letters patent. ii. If upon collateral iffue it is to be proved, that fuch !

a one was juftice of the peace, baronet, or the like ; com-

moil reputation is fufficient proof, without mewing the

commiffion, or letters patent of the creation. Tr. per pais

347-
Copy of a will. 12. The copy of the probate of a will is good evidence,

where the will it felf is of chattels ; for there the probate

is an original taken by authority, and of a publick nature:

otherwife, where the will is of things in the realty ; be-

caufe in fuch cafe the ecclefiaftical courts have no authority

to take probates ; therefore fuch probate is but a copy, and

a copy of it is no more than the copy of a copy. 3 Salt.

J 54-

For the copy of an original is evidence, wherever the
j

original is evidence, if proved a true copy ; but the copy

of the probate of a will of lands is no evidence, becaufe the

probate in fuch cafe is not an original taken by authority,

and therefore is only a copy of a copy. Comb. 337.
0tb« copies, 13. So the copy of a court roll of a manor, is good evi-

dence ; as alfo the copy of a church regifter, the copies of

town books, and the like ; for where the original it felf is

good evidence, the immediate copy thereof is alfo good evi-

dence. Skin. 584. L. Raym. 154.

And generally, wherever an original is of a publick na-

ture, and would be evidence if produced, an immediate

fworn copy thereof will be evidence, as a copy of a bar-

gain and fale, of a deed inrolled, and the like; but where

an original is of a private nature, a copy is not evidence,

unlefs the original is loll or deftroyed. 3 Salk. 154. H.

8 IV. Lynch and Clarke.

On a warrant to a conftable to diftrain goods by virtue of

an act of parliament; the conftable makes diftrefs, and re-

turns the overplus to the offender, but keeps the warrant.

Refolved, that a copy of the warrant in this cafe will be

good evidence. 6 Mod. 83. M. 2 An. Morley and Staker.
Indorsement of I4# jfc£ „ q Serle and Lord Barrington. The in-

bond!'
dorfement on a bond by the obligee, of payment of intereft,

was allowed to be given in evidence by his adminiftra-

tor, to take off the prefumption from the length of time.

L. Raym. 137 I.

information be- j
~

m It feems fettled, that the examination of an infor-

peace

a JU ite ° f

nrer taken upon oath, and fubfcribed by him, either be-

fore
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fore a coroner upon an inquifition of death, or before juf-

fices of the peace, in purfuance of the ftatutes of Ph. bf M.
kipon a bailment or commitment for any felony, may be

given in evidence at the trial, if it be made out by oath to

the fatisfaclion of the court, that fuch informer is dead, or

finable to travel, or kept away by the means or procure-

ment of the prifoner, and that the examination offered in

Evidence is the very fame that was fworn before the coro-

nej or jultice, without any alteration whatfoever. 2 Haw,
429.

But it hath been adjudged, that it is not Efficient to au-

thorize the reading of fuch examination, to make oath that

jhe profecutors have ufed all their endeavours to find the

^vitnefs, but cannot find him. 2 Haw. 430.
But it is faid to have been adjudged, by the court of

king's bench, in the 7 IV. (1 Salk. 281.) upon advice with

the juftices of the common pleas, on an indictment for a

ubiL, that depositions taken before a juilice of the peace,

i-elating to the fa£t, could not be given in evidence, tho'

the deponent were dead -, and that the reafon why fuch

pepofitions may be given in evidence in fehnyy depends

lupon the ftatutes of P. & M. and that this cannot be

extended farther than the particular cafe of felony. But
Sn the report of this cafe, 5 Mod. 165. it is faid, that

the reafon why fuch depofitions could not be read, was be-

icaufe the defendant was not prefent when they were taken,

and therefore had not the benefit of a crofs examination.

2 Haw. 430.

16. Depofitions in perpetuam rci memcriam, are not evi- Depositions in

dence, fo long as the witneffes live. 1 Salk. 286. perpetuam rci

. "-.-.-. n , . rr.emonam.
17. A copy or an inicription on a grave itone, has been infcripti™ on a

allowed to be given in evidence. grave ftone.

18. The examination of an almanack, that fuch a day Almanack.

of the month was funday, was ruled to be fufEcient ; and

that a trial of this by a jury is not necefiary, altho' it is

a matter of fa£t. Cro. El. 227.

And the reafon why the kalendar in an almanack is al-

lowed as evidence feemeth to be, becaufe the faid kalendar

is part of the book of common prayer, and confequently

eftablifhed by aft of parliament.

19. And an almanack wherein the father had writ the Father's entry of

day of the nativity of his fon, was allowed as evidence to tiie child
'

s Hnk-

prove the nonage of the fon. Raym. 84.

20. Cambderfs Britannia was offered in evidence, to prove General hiftc-

a pirticular cuftom, but refufed ; for the court held, that a
mns '

general hiftory might be given in evidence to prove a matter

relating to the kingdom in general becaufe the nature of

I ;he
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the thing requires it ; but not to prove a particular right or

cuftom : So in the cafe of St. Katherine's hofpital, Hale

Ch, J. allowed a chronicle to be evidence of a particular

point of hiftory in Edward the third's time: So a year book

may be evidence, to prove the courfe of the court. And
in this cafe it was admitted, that heralds books are good

evidence as to pedigrees, and parifh regifters as to births and

tnarriages, upon the nature of the thing. But in the ex

chequer, the queftion being whether the Abbey de Fontibui

was an inferior abbey or not, Dugdale's Monajlicon was re-

fufed for evidence, becaufe the original records might b

had in the augmentation office. I Salk, 281. 7 TV. Stain

and 'the burgeffes of Droitwicb.

So in the cafe of Cockman and Mather, E. 13 G. On
a trial at bar, concerning the right of vifiting univerfity col

lege in Oxford, one of the iffues was, whether king Alfrea

was founder. And the counfel for the plaintiff would hav<

given in evidence feveral hiftorians as to this point. Bu
the chief juftice declared, that fuch evidence is never ad

mitted, unlefs in proof of a point concerning the public^

government. And the evidence was not allowed. Bap

nard. 14.

SErr/.'itude cf 21. It feems to have been generally holden, fince the

hands. verfal of the attainder of Algernon Sidney, that fimilitude

hands is not evidence in any criminal cafe, whether capi

or not capital. 2 Haw. 431. L. Raym. 39.

And, generally, it is faid, that fimilitude of hands is nc

evidence j but faying that he was well acquainted with h

writing, and knew it to be the party's, is evidence. Fin

Evid. (T. b. 48.) 14.

Wter, 22. Tho? one content to have a letter read, yet the jury

on pain of attaint, are not bound to find it. 1 Keb. 249.

III. Of the evidence of witnejfes.

fcoafeffios. i. It feems that the confeflion of the defendant, whethe

taken on an examination before juftices of the peace, in pur-

fuance of the 1 & 2 P. & M. c. 13. or 2 &f 3 P. & M.
c. 10. upon a bailment or commitment for felony, or taker

by the common law upon an examination for other crimf

not within thofe ilatutes, or in difcourfe with private per-

sons, hath always been allowed to be given in evidence,

againft, the party confeffing, but not againft others. 2 Haiy.

429.
. /

But wherever a man's conftffion is made ufe of againl

him, it muft be all taken together, and not by parcelf.

1 Haw. 429.

4 Z> h
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2. It is to be obferved, that there be many circumftan- w!t
,

nefs of kin

;es that difable a juror, that are not fufficient exceptions

Againft a witnefs : Thus the exception of kindred, is a good

ufe of challenge againft a juror, but not againft a wit-

efs ; therefore the father may be a competent witnefs for

r againft his fon, or the fon for or againft his father,

hefe and the like exceptions may be to the credit or cre-

dibility of the witnefs, but are not exceptions againft his

competency. 2 H. H. 276.

[ For, that I may obferve it once for all, the exceptions to

a witnefs are of two kinds. 1. Exceptions to the credit of

the witnefs, which do not at all difable him from being

fworn, but yet may blemifh the credibility of his tefti-

mony ; and in fuch cafe the witnefs is to be allowed, but

^he credit of his teftimony is left to the jury. 2. Excep-

tions to the competency of the witnefs, which do exclude

fcim from giving his teftimony, and of thefe exceptions the

court is the judge. 2 H H. 276, 277.

3. It feems agreed, that an attainder, judgment, or con- witnefs infe-

piction of treafon, felony, piracy, praemunire, perjury, or mou, »

forgery on 5 El. and alfo a judgment in attaint for giving

a falfe verdict, or in confpiracy at the fuit of the king ; and
alfo judgment for any crime whatsoever toftand in the pil-

lory, or to be whipped or branded, are good caufes of ex-
ception againft a witnefs, while they continue in force.

b. Haw. 432.
But it is agreed, that no fuch conviction or judgment

can be made ufe of to this purpofe, unlefs the record be

(actually produced in court. 2 Haw. 433.
Alfo, it is a general rule, that a witnefs mall not be

afked any queftion, the anfwering to which might oblige

him to accufe himfelf of a crime ; and that his credit is to

be impeached only by general accounts of his character and

reputation, and not by proofs of particular crimes, whereof

he never was convicted. 2 Haw. 433.
And a man fhall not be permitted to fwear, that he was

fuborned and perjured. St. Tr*V. 3. 427.
* And lord Coke fays, a witnefs alledging his own infamy

or turpitude, is not to be heard. 4 Inji. 2jg.
Thus a wife was difallowed to be a witnefs, to prove

her huiband had no accefs to her in a cafe of baftardy.

Seff. Cafes. V. 2. 175. K. and Reading, M. 8 G. 2.

It feems clear at this day, that outlawry in a perfonal

action is not a good exception againft a witnefs, as it is

againft a juror. 2 Haw. 433,

A peifun
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A perfon convicted of felony, who is admitted to his

clergy, and burnt in the hand, is thereby re-enabled to be i

a witnefs. 2 Haw. 433.
And it feems agreed, that the king's pardon of treafon

j

or felony, after a conviction or attainder reftores the party i

to his credit. 2 Haw. 433.

witnefs an In- 4- ^ feems agreed to be a good exception, that a wit- I

fidel. nefs is an infidel ; that is, as it feemeth, that he believes

neither the old nor new teftament to be the word of god,

on one of which our laws require the oath fliould be ad-

miniftred. 2 Haw. 434.
Witnefs wanting 5. Want of difcretion is a good exception againft a wit-
difcrction.

ne£ . on ^j^ accoun t alone it feems, that an infant may
be excepted againft. 2 Haw. 434.

But if an infant be of the age of 1 4 years, he is as to

this purpofe of the age of difcretion, to be fworn as a wit-

nefs -, but if under that age, yet if it appear, that he hath

a competent difcretion, he may be fworn. 2 H. H. 278.

And in many cafes an infant of tender years may be

examined without oath, where the exigence of the cafe re-

quires it ; which poflibly, being fortified with concurrent

evidences, may be of fome weight ; efpecially in cafes of
|

rape, buggery, and fuch crimes as are pra&ifed upon chil-

dren. 2 H.H. 279, 284. Str. 700.

Witnefs inte- 6. It feems an uncontefted rule in all cafes, that it is a

refted. good exception againft a witnefs, that he is either to be a

gainer or lofer by the event of the caufe, whether fuch ad-

vantage be direct and immediate, or consequential only.

2 Haw. 433.
Thus in an information upon the ftatute of ufury, the

party to the ufuribus contract fhall not be admitted to be a

witnefs againft the ufurer, for in effect he mould be witnefs

in his own caufe, and mould avoid his own bonds and af-

furances, and difcharge himfelf of the money borrowed.

I Inji. 6.

Thus alfo an attorney ought not to be examined againft

his client, becaufe he is obliged to keep his fecrets : but of

his own knowledge before retainer, he may be examined as
|

a witnefs, if ferved with a fubpcena. Weed b. 4. c 4.

But upon an indictment for battery, or the like, the!

party grieved may be a witnefs againft the defendant, be-

caufe the profecution is at the fuit of the king. Wooa

h > 4« *• 5-

And in many criminal cafes, from the neceffity of the

thing, intercfted perfons are allowed as witneffes. As

where the owner profecutes an indictment of felony foi;

ftolen goods ne >s concerned in intereft ; for he will bo

titled
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ntitled to reftitution : and yet his evidence is admitted. So
n removing an indictment by certiorari from the feflions

:o the king's bench ; tho' the profecutor in that cafe, if the

lefendant be convicted, is intitled to his cofts, yet he is al-

owed as a witnefs. So where a man, in cafe of convic-

:ion of the offender, will be intitled to a 40 /. reward ;

ret his evidence (hall be received. And by Parker chief

uftice: As to the cafes where a 40/. reward is given,

they admit of this anfwer ; that the intention of thofe acts

krould be quite defeated, if fo be the reward fhould take

)ff the evidence. The fame anfwer may ferve to the cafes

jut upon an indictment of felony for ftolen goods ; and
ivhere the indictment is removed by certiorari : for none in

fhe flrft cafe but the owner can prove the property of the

goods; and in the fecond, if the giving of cofts fhould

take off the evidence of the profecutor, the act of parlia-

ment defigned to difcountenance the removing of fuits by
pertiorari, would give the greateft encouragement to them
that is poilible. 10 Mod. 193. M. 12 An. J^. and
Mufcott.

Alfo it feems agreed, that it is no good exception againfr.

1 witnefs, that he has a maintenance from the king ; for

ivery one may maintain his own witneffes. 2 Haw. 434.
Thus alfo, one commoner may be a witnefs for another

:lairning common, becaufe in effect it charges himfelf;

hat is to fay, he admits another to have common with
limfelf. But if the prefcription be, that all the inhabitants

>f fuch a place ought to have common there, one of the in-

habitants cannot be a witnefs, to prove that another of the

;aid inhabitants ought to have common there, becaufe in

:ffect he would fwear to give himfelf right of common there.

\,. Raym. 731.
A truftee may be a witnefs, if he hath releafed his truft 5

mt not if he hath conveyed it over. Sid. 315. M. 18 C. 2.

Stephens and Gerrard.

I An heir at law may be a witnefs concerning the title to

:he land, but the remainder man cannot, for he hath a

:>refent intereft, but the heirfhip is a mere contingency.

1 Salk. 283. M. 10 IV. Smith and Blackham.
' In evidence to a jury at bar, a fpecial iffue by rule of

court was directed to try the cuftomof lady Percie's manor
of Wefiwood in Cumberland^ whether fines on the tenants

!>n their lord's death, be due to the heirs or fucceflbrs of the

lord, during his minority ; the defendant excepted to the

teward, becaufe he had a fee on admiffion, but it was not
flowed, and he was fworn. 3 Keb. 90.

A wit*
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Ri>/band and

wire.

A witnefs's laying a wager in the caufe, is no hindrancs

to bis being a witnefs ; for the other has an intereft in his

evidence, which he cannot deprive him of. Fare//. 31.

Sir. 652.

If a perfon apprehends himfelf to be interefted, though in

ftriclnefs of law he is not, yet he ought not to be fworn :

as where the witnefs for the plaintiff apprehended that if the

plaintiff fhould recover, he would remit a claim of fome

money which he (the plaintiff) had upon this witnefs ; but

if he mould not recover, he would not remit it ; although

in ftri&nefs of law, his recovering or not recovering in

that cafe would not alter the claim : or as in cafe where

the witnefs owned himfelf to be under an honorary, though

not under a binding engagement, to pay the cofts. Stv>

129.

7. Itfeems agreed, that the hufband and wife being as

one and the fame perfon in affection and intereft, can no

more give evidence for one another, in any cafe whatfoever,

than for themfelves ; and that regularly the one (hall not be

admitted to give evidence againft the other, nor the exa-

mination of the one be made ufe of againft the other, by

reafon of the implacable diffenfion which might be caufed

by it, and the great danger of perjury from taking the oaths

of perfons under fo great a biafs, and the extreme hardfhip

of the cafe. Yet fome exceptions have been allowed in

cafes of evident neceffity ; as in the lord Audlefs cafe, who

held his wife, while his fervant by his command ravifhed

her; or where a man is indicted for a forcible marriage on

the ftatute of the 3 H. 7. or where either a hufband or wife

have caufe to demand fureties of the peace againft the other.

2 Haw. 431, 432.

3. It feems agreed, that it is no exception againft a per-

iling a witnefs. fon
>

s giving evidence either for or againft a prifoner, that he

is one of the judges or jurors who are to try him. 2 Haw.

43 2 -

But where a juror is called upon to give his evidence, he

ought to give it upon oath openly in court, and not be ex-

amined privately by his companions. Bac. Abr. Evid.

A. 2.

9. It hath been long fettled, that it is no exception againft

a witnefs, that he bath confeffed himfelf guilty of the fame

crime, if he hath not been indicted for it ; for if no accom-

plices were to be admitted as witneffes, it would be generally

impoflible to find evidence to convict the greateft offenders.

2 Haw. 432.

Judge or juror

"Wrtnefs being an

av^oiiiplice.

Alio
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Alfo it hath been often ruled, that accomplices who arc

indicted, are good witnefles for the king, until they be

convicted. 2 Haw. 432.
Alfo it hath been often adjudged, that fuch of the defen-

dants in an information, againft whom no evidence is given,

may be witnefTes for the others. 2 Haw . 432.

It hath been alfo adjudged, that where three perfons are

fued in three feveral actions on the ftatute for a fuppofcd

perjury in their evidence concerning the fame thing, they

way be good witnefTes in fuch actions for one another.

2 Haw. 432.
10. It feems agreed, that it is no good exception againft WItnefs an alien

a witnefs, that he is an alien, or villein, or bondman.
or bondman -

Z Haw. 434.
11. There were two witnefTes to a deed, and one of Witnefs blind.

them was blind. It was ruled by Holt chief juftice, that

fuch deed might be proved by the other witnefs, and read

;

or might be proved without proving that this blind witnefs

is dead ; or without having him at the trial, proving only

his hand. L. Raym. 7 34. Wood and Drury. "Warwick

afliz. 1699.
12. If a witnefs is beyond the fea, it is ufual to prove Witnefs over fea.

his hand, and that he is beyond the fea. Fin. Evid. [T. b.

48.] 13.

J3. There were two witnefles to a bond ; one in Africa-, Witnefs become

and the other in Bedlam, mad : On an order to prove an infanc »

exhibit viva voce in chancery, a witnefs proved thefe facts,

and their hands to the bond as if dead. T. 5 & 6 G. 2.

Vin. Evid. [T. b. 48.] 12.

14. If a witnefs to a deed is dead; it is fufficient to Witnefs dea<M

prove the witnefs's hand, without proving the hand of the

party. By Pratt chief juftice, T. Vac. 17 19. Fin,

Evid. [T. b. 48.] 10.

The fayings of a dead man are not to be given in evidence

to prove a particular fact ; they are only to be admitted in

proof of general ufages andcuftomsj but as for a particular

fact, lying in the knowledge of a particular perfon, by his

death the evidence is loft. St. Tr. V. 5. 456*

And it hath been agreed, that the evidence given by a

witnefs at one trial, cannot in the ordinary courfe of juftice

be made ufe of againft a defendant, on the death of fuch

witnefs at another trial. 2 Haw . 430.

In the cafe of murder, what the deceafed declared after

the wound given, mav be given in evidence. Vin. Evid.

[A.b.38.] 11.

Vol. Z. F f But
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Hearfryi

Ctot'Detice.

But where fuch declaration is reduced into writing, tho

writing itfelf muft be produced, and not evidence thereof

given viva voce. id. 12.

15* It feems agreed, that what ^Jlranger has been heard

to fay, is in ftriclnefs no manner of evidence, either for or

againft a prifoner, not only becaufe it is not upon oath, but

alfo becaufe the other fide hath no opportunity of a crofs

examination ; and therefore it feems a fettled rule, that it

(hall never be made ufe of, but only by way of inducement

or illuftration of what is properly evidence : yet it feems,

that what the prifoner has been heard to fay at another time,

may be given in evidence, either to invalidate or confirm

the teftimony which he gives in court. 2 Haw. 431.

W. Of procefs to caufe witnejfes to appear.

~ c I- The compulfory means to bring in witnefTes, are ofTWO Ways Cf .., ^ r* ^ r r r 1 /• A \ rr i • 1

caufmg witneffci two kinds. I. By procefs or Jubpcena (A) liiued in the

to appear. king's name, by the juftices, or others, where the trial is

to be. 2. Which is the more ordinary and more effectual

means (in criminal cafes), the juftices that take the exa-

mination of the perfon accufed, and the information of the

witnefTes, may at that time, or at any time after, and be-

fore the trial, bind over (B) the witnefTes to appear at the

feflions, and in cafe of their refufal either to come, or to

be bound over, may commit them for their contempt in

fuch refufal. 2 H. H. 282.

2. But that which is a great defect in this part of judicial

adminiftration, is, that there is no power to allow witnefTes

their charges in criminal cafes ; whereby many times poor

perfons grow weary of attendance, or bear their own
charges therein, to their great hindrance and lofs. 2 H.

H. 282.

That is to fay, unlefs it be in the cafe of grand or petit

larceny, or other felony ; for in fuch cafes, by the ftatute

of the 25 G. 2. c. 36. reafonable charges mail be allowed

by the court to the profecutor upon conviction, to be paid

by the treafurer out of the county rates.

And by the ftatute of the 27 G. 2. c. 3. When any poor

perfon {hall appear on recognizance in any court to give evi-

dence againft another accufed of grand or petit larceny or

other felony, the court may, at the prayer, and on the oath

of fuch perfon, and on confideration of his ci rcumftan ces,

order the treafurer to pay him fuch fum as they fhall think

reafonable for his time, trouble, and expence-; which order

the proper officer (hall make out for the fee of 6 d. except

Charge* of

witneires.
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in Middlefexy

where the fame fhall be paid by the overfeers

of the poor where the perfon was apprehended.

3. Where a witnefs is a prifoner in execution for debt, Where a uitnefi

be muft be brought up by habeas corpus ad tejiificandum, to ^^0^ "*

give his evidence. St. Tr. V. 2. 580. V. 4. 37.

4. One was fubpoenaed ad te/tificandum^ and prayed a Witnefs how far

privilege from being arretted, which was granted ; and byJ^^ again<t

the court, it will fuperfede an arreft upon mean procefs,

but not upon an execution ; yet the iheriff in that cafe

may be committed for his contempt. Nevil's cafe, 15 C. 2.

Tr. per p. 310.

5. By the 5 El. c. 9. f. 12. If any perfon upon whom Penalty of a

any procefs out of any of the courts of record within this
w,t"efs not ap-

realm (hall be ferved, to teftify or depofe concerning any

matter depending therein, and having tendred unto him,

according to his countenance cr calling, fuch reafonable

fum for his cofts and charges, as (having regard to the

diftance of the places,) is neceftary to be allowed in that

behalf, do not appear according to the tenor of the procefs,

having not a lawful and reafonable impediment ; he fhall

forfeit 10/. and fhall yield fuch further recompence to the

party grieved, as to the judge of the court, out of which

the procefs was awarded, fhall feem meet, according to the

lofs that the party which procured the procefs fhall fuftain ;

to be recovered by the party grieved, in any court of

record

.

In the cafe of TVyat and Winkford^ 2 G. 2. A motion was

made for an attachment againft a perfon, for not attending

at the afiizes to give his evidence, being fubpeenaed, and

having received one guinea for his charges, and being pro-

mifed to have one guinea a day while there, and his charges

paid. And a rule was made to fhew caufe. And after-

wards caufe was fhewed, that an attachment ought not to

go, but the party injured had his action upon the ftatute of

Elix. but the court thought, that it was a good foundation

far an attachment, thedifobedience to the fubpoena being a

contempt to the court \ and tho' an action might be brought

on the ftatute, yet that was a more dilatory method, and

more difficult to proceed in, which encouraged witnefTes not

attending frequently upon trials, at which they were fub-

poenaed to appear and give evidence. And therefore the

l*ule was made abfolute, L. Rayin. 15 29.

E. 14 G. 2. Chapman and Pointon. A witnefs was ferved

with a fubpeena at Ckejter, to attend the fittings at Ginlihali^

and two guineas were tendred by the perfon wlw ferved it,

and being objected to as too little, he declared he would

give no more. The witnefs not ccminz up, an attachment

F f 2 was
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was moved for ; but on {hewing caufe was discharged : the

court faying it was too little, and that the witnefs is not

obliged to truft to the court's allowing him more when he

comes to the book j for perhaps the party may not call him,

and then it may be difficult for him to get home again

:

that this way of punifhing as for a contempt was new, and

pra&ifed only In this court : the common pleas not doing it

to this day, but leaving the party to his remedy on the 5 EL
c. 9. and therefore they would not enter into any nice cal-

culations of the expence, but confined their inquiry to the

queftion, whether the non-attendance was thro' obilinacy

or not. Str. 1150.

And, by the court, in the cafe of Hammond and Stewart 9

H. 8 G. the witnefles ought to have a reafonable time to

put their affairs in order, that their attendance upon the

court may be as little prejudice to themfelves as poffiblc.

Str. 510.

In criminal cafes, if a witnefs hath been bound over,

and do not appear j he (hall forfeit his recognizance,

V. Of the manner of giving evidence*

WBich party j. He who affirms the matter in ifTue, whether plaintifl

ftall begin the or defendanty ought to begin, to give evidence. Litt. 36,

Evidence t»k 2. The evidence both for and againft a prifoner, ought

•son oath*. to be upon oath.

And if a peer is produced as a witnefs he ought to be

fworn. 3 Keb. 6j.

Lord Frejlon was committed by the court of quarter fef-

ilons, for refufing to be fworn to give evidence to the grand

jury on an indictment of high treafon ; and on his being

brought by habeas corpus into the king's bench, Hok Ch. L
faid, it was a great contempt, and that had he been there,

he would have fined him, and committed him till he paid

the fine ; but being otherwife, he was bailed. 1 Salk. 278.

But a quaker's affirmation in all cafes not being criminal,

fhall be allowed as evidence, without an oath ; but in cri-

minal cafes his affirmation (hall not be allowed. 7 fcf 8

W. c. 34.

J&ktfTbe poiitive. 3. It is no fatisfa&ion for a witnefs to fay, that he

thinks or perfuades himfelf ; and this for two reafons, by

Coke chief juftice : 1. Becaufe the judge is to give abfolutc

fentence, and ought to have more ground than thinking.

2. Becaufe judges, as judges, are always to give judgment

fecundum allegata et probata, notwithstanding that private

perfons think otherwife. Dyer 53,

4. The
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4. The court may indulge a prifoner in examining the witnefles maybe

witnefles apart, but he cannot demand it of right. St. Tr.
«amined aP^

K 4, 9-

5. In cafes of life, no evidence is to be given againft a Evidence to be

prifoner, but in his prefence. 2 Haw. 428. eiven
,

in th
! Pri -

6. Witnefles cannot teftify a negative, but only an at- witnefles cannot

firmative. Wood b. 4. C. 4. teftify a negative.

7. A prifoner may not call witnefles to difprove what hisj££mJ^
own witnefles have (worn. St. Tr. V. 2. 764, 792. witnefles.

8. A witnefs (hall not be permitted to read his evidence, Whether a wit-

but he may look upon his notes to refrefli his memory. St. his^wdenc?

Tr. V. 4. 45.

9. A witnefs (hall not be crofs examined, till he has When he may ht

gone thro' the evidence for the party on whofe fide he was crofs examined,

produced. St. Tr. V. 2. 792.
10. It hath been admitted, that in order to (hew a vari- Variance.

ance m the evidence, a depofition taken by a witnefs before

a juftice of the peace, may at the prifoner's defire be read at

the trial, in order to take ofF the credit of the witnefs, by

(hewing a variance between fuch depofitions, and the evi-

dence given in court. And for the fame reafon it feems

agreed, that where a witnefs at one trial varies from his

own evidence at another, in relation to the fame matter,

fuch variance may alfo be given in evidence to invalidate

his teftimony at the fecond trial. 2 Haw. 430.

11. The counfel of that party which doth begin to Which party

maintain the iilue, ought to conclude; TrL p. pais^ 1 ™™^*
220.

A. Subpoena to give evidence.

GEORGE the third,, by the grace of god\ tf Great

Britain, France, and Ireland, king, defender of the

faith, and fo forth. To A. B. C. D. and E. F. greeting:

IVe command you, and every of you, that all bufmefs being laid

aftde, and all excufes ivhatfoever ceafing, you do in your proper

perfons appear before our jujlices ajfigned to keep the peace in

our county of <and alfo to hear ami determine divers fe-

lonies, trefpajfes, and other mifdemeanors in the fciid county

committed, at the general quarter fejfions of the peace, to be

holden at in andfor thefaid county, on the

a day of at the hour of ten in theforenoon of the

fame day, to tcjlify the truth, and give evidence on behalf of

the inhabitants of the pari'Jh of in the faid county,

again/I A. O. in a cafe of bajlardy. And this you are in no

wife to omit> mr any of you to omit, on pain of one hundred

F f 3
pounds*
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founds. Witnefs Sir James Lowther, baronet, the 'day

of in the year of our reign.

c.

Note ; There may be four witnefies put in onefubpcena*

A fubpcena ticket.

To Mr. A. W.

BY virtue of his majejlfs writ offubpcena to you direclea\

and herewith foewn to you, you are perfonally to be before

his majejlfs jufiices of the peace for the county of — at

the general quarter fefjions of the peace to be holdenfor thefaid
county, at—' in the [aid county, on the day

f next, to te/lify the truth, and give evidence on be-

half of the inhabitants of the parijh of • in the faid

county, againft A. O. in a cafe ofbajlardy. And this you art

mot to omit, upon pain of one hundredpounds. Dated this

day of 1762.

By the court.

C.

B. Condition of a recognizance to appear and give

evidence.

TH E condition of this recognizance is fuch, that if the

above-bound A. W. Jhall perfonally appear at the next

general quarter fefftons of the peace to be holden at in

andfor the faid county, and then and there give fuch evidence

as he knoweth, upon a bill of indiclment to be exhibited by

A. I. of '
•

< yeoman, to the grand jury, againjl A. O.
late of in the faid county, yeoman, for the felonioujly

taking and carrying away the property of' > ^ and

in cafe the faid bill be found a true bill, then if the faid A.W,
Jhall then and there give evidence to the jurors that Jhall pafs

en the trial of the faid A. O. upon the faid bill of indiclment,

and not depart thence without leave of the court, then this re*

cognizance to be void, otherwife of force.

tfjtamfoatfoifc
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Cjcamt'tiatton.

IF a felony is committed, and one is brought before a

juftice upon fufpicion thereof, and the juftice finds upon
examination that the prifoner is not guilty ; yet the juftice

(hall not difcharge him, but he muft either be bailed or

committed : for it is not fit that a man once arrefted and
charged with felony, or fufpicion thereof, mould be deli-

vered upon any man's difcretion, without farther trial.

Dalt. c. 164.

In order to which bail or commitment, the examination

and information of the parties muft firft be taken, accord-

ing to the following ftatutes

:

Two or more jujiices (1 QJ or one of the faidjujiices, be-

fore they bail a perfon apprehended for felony [if the offence is

bailable) Jhall take his examination (A) and the information

(B) of them that bring him, of the faft and circumjlances

thereof and the fame, or as much thereof as Jhall be material

to prove the felony, Jhall put in writing; which examination

they Jhall certify (together with the bailment) at the next ge-

neral gaol delivery, to be holden within the limits of their com-

miffion. 1 & 2 P. & M. c. 13. f. 4.

And they [hall have power to bind by recognizance (C) all

fuch as do declare any thing material to prove the offence, to

appear at the next general gaol delivery, to be holden within the

county where the trialJJjall be, then and there to give evidence

again/l the party -, and Jhall certify fuch recognizance in like

manner, f. 5.

And if they offend in any thing herein, they fnall be fined by

the jujiices of gaol delivery, id

.

In like manner, where the perfon is not bailed, but commit-

ted to ward, the juftice orjujiices who commit him, fliall before

Juch commitment, take the like examination and information^

and Jhall put the fame in Writing within two days after thefaid
examination, andJhall in like manner bind over the witnejfes %

and certify the ivhole as above. 2 & 3 P. & M. c. 10.

Shall take his examination^ And in order thereunto, if

by fome reafonable occafion, the juftice cannot at the re-

turn of the warrant take the examination, he may by

word of mouth command the conftable or any other per-

fon, to detain in cuftody the prifoner till the next day, and
then to bring him before the juftice, for further examina-
tion. And this detainer is juftifiablc by the conftable or

any other perfon, without (hewing the particular caufe tor

F f 4. which
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which he was to be examined, or any warrant in writing.

iH.H. 585.
But the time of the detainer muft be no lorger than is

necefTary for fuch purpofe ; for which it is faid, that the

fpace of three days is a reafor.ab^e time. 2 Haw. 119.

But the examination of the perfon accufed, ought not to

be upon oath. I H. H 585.

But if upon his examination he (hall confefs the matter,

it mail not be amifs that he fubfcribe his name, or mark to

it. DaIt. c. 164.

Which examination being voluntary, and fworn by the

luftice or his clerk to be truly taken, may be given in evi-

dence againft the party confefling, but not againft others.

I H. H. 585. 2 Haw. 429

.

Information of them that bring him] Or of other wirnefTes

;

whom thejuitice may bring before him by his warrant (D)

for that p-irpofe. 1 H. H. 586. Dalt. c. 164.

And this information muft be upon oath. Dalt. c. 164.

iH/f.586.
And therefore if a quaker is a witnefs, his affirmation

muft not be taken in this cafe ; for by the 7 i$ 8 W. c. 34.

f. 36, it is provided, that no quaker fhall be examined for

or againft any perfon in any criminal caufe, unlefs it be

upon oath.

And the faid information being upon the trial fworn to

be truly taken, by the juftice or his clerk, may be given in

evidence againft the prifoner, if the witneftes be dead and

riot able to travel, j H. H. 586.

Or as much thereof as jhall he material to prove the felony]

Yet it feemeth alfo juft and right, that the juftices who
take information againft a felon, or perfon fufpefted of fe-

lony, mould take and certify as well fuch information,

proof, and evidence, as goeth to the acquittal or clearing of

the prifoner, as fuch as maketh againft the prifoner : for

fuch information, evidence, or proof fo taken, is only to

inform the king and his juftices of the truth of the matter.

Dalt e. 165,
~

Shall certify at the next gaol delivery] And yet for petty

larcenies, and fmall felonies, the offenders may be tried at

the quarter fefLons, and the examinations and informations,

may be certified thither. Dalt. c. 164.

- Jo. <x 'holden within the limits of their commijfon] And yet

e^am>r\a*ioris taken by juftices of the peace m one county,

may be by them certified in another county, and there

read, and given in evidence againft the prifoner. Delt.

c> 164,
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o bind by recognizance] And upon refufal may commit

the perfon retufing. i H. H. 586.

And the parties grieved ought to be bound, not only to

give evidence, but alio to prefer a bill of indictment againft

the prifoner. Dalt. c. 164.

A. Examination of a felon.

Weftmorland. T ""HE examination of A. O. of

JL yeoman, taken before me Lancelot Pat-

tenfon, clerk, one of bis majeflfs juflices of the peacefor the

faid county [or, in the cafe of bail,

—

taken before us

two of his majeflfs juflices of the peace for the faid countyy

and one of us of the quorum] the day of in the

- year of the reign of
The faid A. O. bcirg charged before me [or, us] by A. I.

of yeoman, with the feloniousfiealing out of the houfe

of the faid A I at on the day of the

following goods, to wit, to the value of he the

faid A. O. upon his examination now taken before me [or us]

confejj'eth that [or, denieth that ] &Y.

B. Information of a witnefs.

Weftmorland. "X-
* H E information of A. I. of —

—

JL yeoman, taken upon oath before me [z%

before]

C. Recognizance to give evidence.

Weftmorland "|Q E it remembred, that on the » day of

J3 in the year of the reign

of A. I. of in the faid county, yeoman, did

come before me Lancelot Paienfon, clerk, one of the juflices

of our faid lord the king, ajfioned to keep the peace in thefaid

county, and did acknowledge hlmfelf to owe to ourfaid lord the

king ten pounds of lawful money of Great Britain, under con-

dition, that if he Jhall perfonally appear before the juflices of

our faid lord the king, at the next general quarter fejftons of

the peace [or, gaol delivery] to be holden in and for thefaid

county, then and there to give evidence in behalfof ourfaid lord

the king, againjl A. O. late of who being attached,

and Jufpetled of felony, is noiv committed 'to the gaol of our

faid lord the king in the faid county^ then this recogni%anee to

be void) othcrwifc offorce*

M
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Or thus, to prefer a bill of indi&menr, and give

evidence.

Weflmorland. 13 E it remembred, that on the > day of

JD in the year of the reign

of A. I. of in the faid county, yeoman, perfo-

nally came before me Lancelot Pattenfon, clerk, one of the

jujlices of our faid lord the king, affgned to keep the peace in

thefaid county, and acknoivledged himfelf to owe to our faid

lord the king, thefum of of good and lawful money of

Great Britain, to be made and levied of his goods and chat-

tels, lands and teneinents, to the ufe of our faid lord the king,

his heirs and fuccejjors, if he thefaid A. I. flailfail in the

condition indorfed,

L.P.

The condition of the within written recognizance is fuch,

that whereas one A. O. late of was this prefent day

brought before thejujlice within mentioned by the within bounden

A. I. and was by him charged with the felonious taking and

tarrying away of the goods of him the faid A. I. and

thereupon was committed by the faid juftice to the common gaol

in andfor the faid county : If therefore he the faid A. I. /hall

end do at the next general quarter feffions of the peace [or,

gaol delivery] to be holden in and for the faid county, prefer',

or caufe to be preferred, one bill of indictment of the faidfe-
hny againfl thefaid A. O. and fhall then alfo give evidence

there concerning the fame, as well to the jurors that/ball then

inquire of the faid felony, as alfo to them that fhall pafs upon

the trial of thefaid A. O. that then the faid recognizance t*

be void, or elfe tofland in fullforce for the kings

D. Warrant for a witnefs.

Weflmorland. j To the conftable of—

—

WHEREAS oath hath been made before me - »

one of his majeflfs juflices of the peace in andfor the

faid county, by A. I. of yeoman, that he thefaid A. I.

was lately robbed at and thai he hath good caufe to believe

that A. W. of is a material zvitnefs to prove by %vhom

the faid robbery was committed : Thcfe are therefore to require

you to caufe the faid A. I. forthivitb to come before me, to give

fuch information and evidence as he knowetb concerning thefaid

10 ejfenc?t
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tiffence, that fuch further proceeding may be had therein, as to

the law doth appertain. Given under my hand and feal at

» in the /aid county, the day of .

ejrctfe anu Caffom*.

AS the cuftoms and excife, fo far as juftices of the peace,

conftables and other peace officers, are concerned

therein, are in fome meafure connected and interwoven

with each other; it is thought proper here to reprefent

them together, that the reader may at once have a full and

I
diftinct comprehenfion of the whole.

I. Of the cuftoms in general.

II. Of the excife in general.

III. Of the feveral goods in particular, under

the management of the commiffioners of

the cuftoms and excife.

I. Of the cuftoms in general.

Note ; There are two books of rates for afcertaining the

values of goods on importation, according to which the

cuftoms {hall be paid ; the one figned by Sir Harbottle

Grimjlon, baronet, fpeaker of the houfe of commons, re-

ferred to, eftablifhed, and confirmed, by the aft of tonnage

and poundage 12 C. 2. c. 4. The other, figned by Spencer

Comptcn, efquire, fpeaker of the houfe of commons, being

an additional book of rates of goods imported, not particu-

larly fpecified in the former book of rates: The latter of

which, as being part of the acl itfelf, is inferted in the fta-

tutes at large, 11 G. c. 7. but the former, altho* it is as ne-

ceiTary to be known, yet being no part of the adt, is not in-

ferted therein ; but may be found in Mr, Cay's abridg-

ment.

1. When any commiffion (hall be iflued for conflicting A ppo ;nt ; n„ anj
commiffioners of the cuftoms, two of them firft named infweaiingcom-

the commiffion (hall be fworn before the chancellor, or minkne,s»

chief baron of the exchequer, on mafter of the rolls, for

the true and faithful execution, to the bejl of their knowledge

and power-

, of the irujl committed to their charge and infpec-

i*Qn
} and that they will not take cr receive any ravard cr gra-

tuity,
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tuity, direclly or indirctlly, other than their fakries, and

whatjkallbe allowed themfrom the crown, or the regular fee*

cjiablijhed by law, for any fervice to be done, in the execution

r their employment in the cujloms^ on any account whatfoever,

W. c. i. f. 5.

And every other of the commiffioners and patent officers,

and every of their deputies, clerks, or fervants, and all

other officers who {hall have any employment in or about

the cuftoms, fhall at their admiffion, if it is within the

ports of London, take the faid oath before two commiffion-

ers; and elfewhere, before two juftices of the peace in the

county, town, or place, where his employment (hall be

:

And every perfon not taking fuch oath, (hall forfeit his

office, id.

And the perfons hereby refpecYively authorized to ad-

minifter the oath, (hall certify the taking thereof, to the

next feffions to be held for the county or place where

the oath was adminiftred, to be kept amongft the records,

id. f. 6.

la what ofes 2. By the 13 £i? 14 C. 2. c. it. No fhip or goods fhal]

make^flLurcs ^ ^ized as forfeited for unlawful importation or exporta-

tion, or non-payment of cuftoms, but by officers of the

cuftoms. f. 15.

But by the 8 G. c. 18. Spirituous liquors, Britijh or fo-

reign, and all foreign excifeable liquors forfeited, togethei

with the cafks or other package, may be feized by any offi-

cer of the cuftoms or excife, or by fuch perfons as fhall be

deputed by warrant from the ford treafurer, or under trea-

surer, or by fpecial commiffion under the great or privy

feal ; but by no other perfon. f. 24.

And by the 33 G. 2. c. 9, Officers of excife, as well as

thofe of the cuftoms, may feize all fhips, veflels, boats,

wherries, pinnaces, barges, or gallies, liable to be forfeited

for any of the reafons contained in any of the acls of 8 G.

c. 18. II G. c. 30. 12 G. c. 28. hereafter following, and

proceed to condemn the fame as the officers of the cuftoms

may do. / 24.

Iflc of Man, as 3. No drawback fhall be allowed for goods exported
to cuftoms. to tjjC jp f jifafj . afuj none fhall be imported from

thence, but of the produce thereof. 12 G. c. 28. / 21,

22, 23.

shippmsoriand- 4. If any goods fhall be laden or taken in from the fhoar,

ing goods with- mt0 any barge, hoy, wherry, or boat, to be carried aboard
wa.rant.

a^? ^jp outward bound ; or laden or taken in out of any

fhip coming in from foreign parts, without a warrant and

prefence of an officer of the cuftoms; fuch barge, hoy,

wherry, or boat fhall be forfeited 3 and the wharfinger

4 offending
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fending {hall forfeit ioo/. and the mafter,. purfer, boat*-

.vain, or other mariner of any (hip inward bound, con-
anting thereunto, (hall forfeit the value of the goods fo

nihipped ; half to the king, and half to him that mall fue.

3 &f 14 C. 2. c. 11. / 7.

And if any carman, porter, waterman, or other perfon,

iiall ailift in the taking up, landing, (hipping ofF, or carry-

lg away, any fuch goods ; fuch perfon, being apprehended

y the warrant of any juftice of the peace, and the fame
eing proved by the oath of two witneffes, the faid offender

Dr the flrft offence (hail by the juftice be committed to the

lext gaol, there to remain till he find furety of the good
ehaviour for fo long time until he be difchargcd by the lord

reafurer, chancellor under treafurer, or barons of the

xchequer; andfoj a fecond offence, he may by any juftice

f the peace as aforefaid,. be committed to the next gaol,

here to remain for two months without bail, or until he
hall pay to the ftierifF 5 L for the king's ufe, or until

ie (hall be difcharged by the court of exchequer as afore-

aid. id.

5. And here, on occafion of the forfeiture of the boat power of jufticai

>r veffel, mentioned in the preceding fection, it is proper »n cafe of A»p^

take notice of a general claufe in the ftatute of 8 G.
eatt,e

'

f
zn
}?l'

o iLi-i • irir., m8c$ %fcusi
. 15. which brings the cognizance not only of the faid

orfeiture, but alfo of feveral others hereafter following,

nder the jurifdi&ion of the juftices of the peace 5, and
onfequently enlarges coniiderably this title relating to the

uftoms ; to wit, In regard that the keeping and main-
aining the horfes feized, from the time of feizure, to

he time of condemnation in the court of exchequer, is

'ery chargeable, and the charge of condemning fuch vef-

els, boats, and horfes, is very great; therefore it is en-

cled, that all feizures of veffels or boats of 15 tons or un-
ler, by virtue of any act relating to the cuftoms, for car-

ving uncuftomed or prohibited goods, or for relanding de-

>enture goods ; and all feizures of horfes, or other cattle,

>r carriages for carrying fuch goods, may be heard and
letermined in fuch manner as is appointed by the act of

)G. c. 21. except as therein excepted ; that is to fay, All

\ich feizures may in a fummary way be determined by
wo juftices of the peace redding near the place where the.

eizure is made; whofhall fummon the party accufed, and
>n appearance or default proceed to hear and give judgment,
ind iflfue warrants for fale of fuch as fhall be by them con-

lemned: whofe judgment (hall not be liable to any appeal

>r certiorari, 8 G. c, 18. / 16*

0. And
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jufticeson trial 6. And by the 9 G. 2. c. 35. In trials of feizures, the

t°Procecdonthe juftices (hall proceed to the merits of the caufe, without
mentS *

inquiring into the form or manner of feizure. / 34.

Officer on trial 7. And if any queftion (hall arife, whether any perfon

need not prove ^ an f£cer Gf the cuftoms, proof fhall be admitted, that
his commiffion. ^ ^^ wag reputed tQ ^ and had aflecl in fuch of-

fice, and at the time when the matter in controverfy was

done, without proving or producing the cdmmifiion. i:

G. c. 30. / 32.

Proof to lie on 8. And if any difpute (hall arife, whether the cuftomj
the owner. jiave been pa jd . the proof (hall lie on the owner, and not

on the officer. 12 G. c. 28. / 8.

Goods rehnded 9. If any foreign goods fpecified in any certificate, where-

after drawback, upon any drawback is to be made, or debenture to be made

forth for any fuch drawback, (hall not be really and bona

fide (hipped and exported (danger of the feas and enemies

excepted), or (hall be landed again, unlefs in cafe of dif-

trefs to fave the goods from perifhing, which {hall prefent-

ly be made known to the principal officers of the port j

then not only all fuch certificate goods (hall be forfeited,

but alfo the perfon relanding the fame, or concerned there-

in, or to whofe hands they (hall knowingly come, or by

whofe privity they are relanded, fhall forfeit double value

of the drawback, together with the vefTels, boats, horfes,

cattle, and carriages, made ufe of in landing or carrying

the fame ; half to the king, and half to him that (hall in-

form, feize, or fue in the courts at Wejlmlnfler, 8 An.

c. 13. f. 16. But by the claufe abovementioned, the boats,

cattle, and carriages, may be recovered before the juftices

of the peace,

tfefliipping with 10. ty the 8 Ann. c. 7. If any goods fhall be unfhip-

intent to land, ped, with intention to be landed, without paying cuftoms,

or if any prohibited goods (hall be imported ; then not

only the faid goods fhall be forfeited, but alfo the perfons

affifting or concerned therein, or to whofe hands they

fhall come, fhall forfeit treble value, together with the

vefTels, boats, horfes, and other cattle, and carriages

;

half to the king, and half to him that fhall feize or fue.

Fewer to fearch. 1 r - Any perfon authorized by writ of affiftants out of

the exchequer, may take a conftable or other publick of-

ficer near, and in the day time enter any houfe or place,

and in cafe of refiftance break open doors, chefts, and other

package, there to feize, and from thence to bring goods

prohibited and uncuffomed, and fecure them in the king's

warehouse. 13 if 14 6\ 2. c. 1 1. f. 5.

-12. I
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12. If prohibited or cuflomable goods fhall be found by Coo<Js P a^ns

any officer of the cuftoms, in a bark, hoy, lighter, barge, ™J^PP<*

boat, or wherry on the water ; or coming directly from
the water fide, without the prefence of an officer, or if fuch

*oods (hall, on information of a credible perfon, be found

in any houfe or place, on fearch made as by the faid ftatute

jf 13 &f 14 C. 2. c. 11. fuch officer may flop and put the

faid goods in the kingj*s warehoufe, until the claimer fhall

make proof before the commiffioners, if it be in the port

Df London, that the duties have been paid or fecured, or that

;he fame had been bought in a lawful way of trade, and that

fuch perfon verily believes the duties to have been paid, or
;hat the faid goods had been compounded for, or condemned
n the exchequer, or been otherwife delivered by writ of that

tturt, and that the prohibited goods had been compounded
"or, or condemned, or otherwife delivered, as aforefaid ;

n which cafe, the goods fhall be delivered without delay or

charge. And if the goods be flopped in any other port,

he claimer fhall make the like proof and deliver the fame
:o the collector, or in his abfence to one of the other prin-

cipal officers of the port, which proof fhall forthwith be
:ranfmitted to the commiffioners for their directions touchi-

ng the delivery of the goods, or for feizing the fame and
>rofecution. 6 G. c. 21. f. 39.
Provided fuch proof be made within ten days ; in failure

thereof the goods may be feized and profecuted as by the

aws againft the importation of prohibited or uncuflomed
;oods. f. 40.
1- If on fuch profecution, where no application hath been
nade to the commiffioners or officers aforefaid, and not
>therwife, the property of the goods fhall be claimed, and
he queflion fhall arife whether the duties were paid, or the

$oods had been compounded for, or condemned, or other-

wife delivered by writ out of the exchequer, or bought in

1 lawful way of trade, the proof fhall lie on the claimer ;.

md if the claimer recovers his goods, he fhall have cofls

ikewife, which fhall be reckoned as a full fatisfaclion for

iamages. /. 41.

Where the claimer fhall make proof, either by oath be-
bre a juflice of the peace, or otherwife, to the fatisfa&ion

>f the commiffioners or officers of the cuftoms, fo as to

nduce them to order a delivery of the goods, and if the
wner fhall receive any damage by fuch flop; he may bring
lis action for his rcafonable damages, f. 42.
. But the officer, if he pleafes, rnav profecute, notwith-
landing the directions of the commiffioners ; in which cafe

w fhall be liable to be fued by th« owner for recovery of his

goods
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goods with full cofts : or if the commiflioners (hall give m
directions for delivery of the goods, the owner neverthelefs

may fue for them with cofts and damages* / 43.
Cooiz taken to J 2. If any foreign goods (hall be taken in at lea, or put
't6**

out of any (hip, within four leagues from the coaft, with-

out payment of the cuftoms and other duties (unlefs in cafe

of neceflity, or for a lawful reafon, of which the mafter

(ball give immediate notice and make proof, before the

chief officer of the cuftoms of the firft port where he (hall

arrive) ; the fame (hall be forfeited, and every perfon aiding

or concerned therein (hall forfeittreble value; and the vef-

fel into which the fame (hall be taken, (hall be forfeited,

not exceeding 160 tons; and the mafter of the veflel out

of which they are taken, (hall alfo forfeit treble value

;

half to the king, and half to him that (hall feize or fue.

9 G. 2. c. 35. / 23.

Officers may 14. Any officer of the cuftoms or excife (producing his

fearch coaftmg warrant or deputation, if required) may go on board any

coafting veflel, and fearch for prohibited and uncuftomed

goods, and continue on board during the veflel 's ftay within

the limits of the port ; and if any perfon fhall obftjrucl: him>

he (hall forfeit 100 1. 9 G. 2. c. 35. / 29.

Perfons lurking 15. On oath made before a juftice of the peace, that any
withm five miles

perfon js iurkmg within five miles of the fea coaft or any

navigable river, and there is reafon to fufpcc"t, that he waits

with intent to be aiding in running of goods, the juftice

may grant his warrant to bring him before him; and if he

fhall not give a fatisfaclory account of himfelf and his em-

ployment, or otherwife make it appear that he is not con-

cerned in any clandeftine or unlawful bufinefs, he (hall be

committed to the houfe of correction, to be whipt and

kept to hard labour not exceeding one month : And the

commiflioners of the cuftoms or excife (hall caufe to be

paid to the informer a reward of 20;. for each offender.

9 G. 2. c. 35. / 18.

But if fuch perfon (hall defire time for clearing himfelf,

he (hall not be puniftied by whipping or other correction,

but committed to the common gaol till he (hall fo do, or

till he find fecurity not to be guilty of any the faid offences.

/ 19-
Buying <k recti- 16. If any perfon (hall knowingly receive or buy any
Ting run goods.' run goods . he fl^ on convi£ion (after fummons) by con-

feflion, or oath of one witnefs, before one juftice where the

offence (hall be committed or the offender (hall be found,

forfeit 20/. half to the informer, and half to the poor,

by diftrefs ; for want of diftrefs, to be committed to pri-

fon for three months. 8 (?* c 18, / io.

17. And
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. 17. And by the 1 1 G. c. 30. If any perfon fhall harbour, conceali"g run

keep, or conceal, or fuffer to be harboured, kept, or con- s°°as '

cealed, any prohibited or run goods liable to pay cufloms 5

he fhall (whether he claim any property in them or not)

forfeit the fame, and treble value, to be recovered and mi-
tigated as by the laws of excife, or in the courts at IVeJl-

mlnftcr^ half to the king, and half to him that fhall fue.

/16.
i 18. And if any perfon fhall offer to fale any prohibited Offering to falj

;goods, or which have been, or are by him pretended to have run ^oois '

been run ; the fame, together with the package fhall be for-

feited, and be feized by the party to whom they are offered,

to fale, or by any officer of the cuftoms or excife: Pro-

vided that if the feizure is within the bills of mortality^

:then within 24 hours, if elfewhere within 48 hours, they

jbe put into the king's warehoufe near the place of feizure,

^and if it be far from any fuch warehoufe, then in fome
J excife office near. 11 G. c. 30. / 18.

And the perfon offering them to fale, fliall alfo forfeit

f treble value,
f. 19.

And the fa id goods, if fold, may be feized (with the

{package) from the buyer, either by the feller or any fuch

officer, f. 20.

And the buyer fhall alfo forfeit treble value. But both

buyer and feller fhall not be profecuted for the fame goods^

but whether of them fhall firft profecute the other {hall be

I
difcharged ; but if profecution fhall not be commenced in a

month, the warehoufe keeper may profecute. f. 21.

Which faid forfeitures fhall be recovered and mitigated

as by the laws of excife, or in the courts at Weftminfter ;

half to the king, and half to him that fhall fue. f. 39.

19. All porters, and others, knowingly carrying run or Porter carrying

prohibited goods, and who fhall be convicted thereof (on run 6oods»

appearance or default) on the oath of one witnefs, or con-

FelTion, before one juftice where the offence fliall be com-
mitted, or the offender found, fhall forfeit treble value,

half to the informer, and half to the poor, to be levied by

difrrefs by warrant of fuch juftice, and for want of diftrefs

to be committed to the houfe of correction, to be whipf

and kept to hard labour not exceeding three months. 9 G.

2. C. 35. / 21.

20. Perfonf- paffing with foreign goods landed without Perfons arme.1 or

tntry, within 20 miles of the coaft, if they be more than^f^rr>'ia»

five in number, or armed, or difguifed, or who fhall for-

cibly refill the officers of the cuftoms or excife in feizing

run goods, fliall be guilty of felony, and tranfportcd for fa~

ven years. 8 G. e. i3. / 6.

Vol, I. G E Si*



45° emu attt) Cuftoms*
But if any offender (hall in two months after his offence,

and before conviction, difcover his accomplices, fo as two

or more be convicted ; he mail have a reward of 40/. if

the value of the run goods exceed 50/. and (hall be ac-

quitted. / 7.

And any other perfon difcovering any one offender, in

three months, fo as he be convicted, (hall have in like

manner 40/. over and above what he may be intitled to on

account of the faid run goods. / 8.

And by the 9 G. 2. c. 35. Perfons being two or more in

company, who (hall be found paffing within five miles from

the coaft, or from any navigable river, with one or more

horfes, or with any cart or carriage, whereon there (hall

be laden more than fix pounds of tea, or fpirituous liquors

exceeding five gallons, not having paid the duties, and not

having a permit, or any other foreign goods of above 30/.

value, landed without entry and payment of duties, anil

{hall carry any offenfive arms, or wear any difguife, or fhali

forcibly obftruct, or refiff. any officer of the cuftoms or ex-

cife in feizing or fecuring any prohibited, uncuftomed, or

run goods, or other execution of their office, fhall be deemed

runners of foreign goods, within the meaning of the faid

act of 8 G. c. 18. altho' no proof mall be made that fuch

goods were run, or had not been entred and paid duty; bat

the proof of fuch entry and payment, and how they came

by the goods, fhall lie on fuch perfons : and every perfon

convicted of any fuch offence, fhall be guilty of felony, and

tranfported for feven years. / 13.

And all the goods fo found, weapons, horfes, cattle, car-

riages, and their furniture, chcfts, bags, cafks, and other

package, fhall be forfeited. / 14.

And if any officer or other perfon fhall lofe any limb,

or be otherwife maimed or dangeroufly wounded by any

offender laft mentioned, or in endeavouring to apprehend

him, he fhall on the conviction of fuch offender have a re-

ward of 50/. over and above any other reward he may be

intitled to by this act. / 15.

And if any perfon be killed in endeavouring to appre-

hend fuch offender, his executors or adminiftrators (on cer-

tificate under hand and feal of the judge of aflize for the

county where the fact was done, or of the two next juftices

of the peace, of fuch perfon being fo killed) fhall have 50/.

over and above any other reward they may be intitled toby

this act. / 15.

And if any perfon fhall, in three months after fuch laft

mentioned offence committed, d'feover to the commiffio-

ners of the cuftoms or excife, any offender fo as he be con-

viwlecr 5
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\£ted ; he fliall have 50/. over and above any other re-

tjird he may be intitled to by any taw. f. 16.

And the commiilioners of the cuftoms or excife {hall

dufe the rewards to be paid out of the (aid revenues, on
pducing a certificate under the hand of the judge certi-

fjng the conviction, cr on producing fuch certificate of

te perfon being killed : and if any difpute fliall arife be-

tween the perfons intitled to the reward, the fame mail be

ijufted by the commiflioners. /! 17.

U21. And upon information on oath before a juftice of Apprehending,

Jp peace, that any perfons, to the number of three or gj£
pre, are or have been aflembled, to be aiding in the clan-

cftine running, landing, or carrying away prohibited and
icuftomed goods, or to refcue them after feizure, and

ftned with nre arms or other ofFenfive weapons j he fliall

jant his warrant to the conftables and other peace officers,

quiring them to take to their afliflance as many as may
I thought nece/Tary for apprehending fuch perfons: and he

riy, if on examination he find caufe> commit them to the

Oct county gaol, there to remain without bail or main-
pze, until they be difcharged by due courfe of law : and

fib perfons, on conviction of their being aflembled and

aned as aforefaid, fhall be adjudged guilty of felony, and

tjnfported for feven years. 9 G. 2. c. 35. f. 10.

LLAnd the apprehender for every perfon convicted (hall

hfc a reward of 50/. immediately after conviction and de±

fend made, tendring a certificate Under the hand of the

j¥ge, certifying the conviction, and that he was taken by

t: perfon claiming the reward,
f. II.

And if any perfon fliall lofe a limb, be maimed or dan-

goufly wounded, in apprehending or endeavouring to ap-

phend, or pur filing fuch offender ; he fliall on fuch con-

dition have a reward of 50/. over and above any other

ivard that he (hall be intitled to by this act. f. 11.

And if any perfon fliall be killed in taking, or endea-

vuring to take fuch offender; his executors or adminiftra-

ts (on certificate under the hand and feal cf the judge of

a.ze of the county where the fact was done, or cf the two
rxt juftices of the peace, of fuch perfon being fo killed)

£11 have a reward of 50/. ever and above any oiher re-

Vrd they may be intitled to by this act. /. 11.

And if any offender fliall in three months after his of-

fice, and before his conviction, difcover two or mere ac-

cnplices, to the commiflioners of the cuftoms or excife,

£as two be convicted ; he fliall have 50/. for every per-

il fo convicted, and be difcharged of his offence, f.
12.

The faid rewards to be paid as in the laft fe&ion.

G g 2 22. By
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Smugglers in- 22. By the 1 8 G. 2. r. 28. All perfons, who befor;>

S^tfore May l - r 745- have incurred any penally for running ol

May i. 1745. goods are indemnified. But if any perfon having bee:;i

guilty of any fuch offence, for which he is liable to b
;

:

* transported, (hall take the benefit of this acl, and after 1 *

wards commit any the like offence ; he (hall be guilty c
1

felony without benefit of clergy.

Outlawed frnug- 23. And by the 19 G. 2. c. 34. If any perfons, to th

s^ers*

number of three or more, armed with fire arms or othf

offenfive weapons, fhall be affembled in order to affift i

the exportation of goods prohibited to be exported, or i

running any prohibited or uncuftomed goods, or goods \\z

Lie to pay duties which have not been paid, or in relandin

goods after drawback, or in refcuing the fame after feizun

or in refcuing any perfon apprehended for any offence mac

felony by any acl relating to the cuftoms or excife, or i

preventing his being apprehended ; or if any perfon fha

have his face blacked, or wear any difguife, when paflir

with fuch goods ; or (hall forcibly hinder or affault anyo

ficer in the feizing fuch goods, or dangeroufly wound ar

officer attempting to go on board any veffel, or fhoot at 1

wound him when on board; he fhall be guilty of felor

without benefit of clergy, f. 1.

And perfons charged with any the fa id offences, befo

a juftice of the peace, by information on oath of one <

more credible perfons to be fubfcribed by him or them, t

juftice (hall forthwith certify the fame under his hand ai

ieal, and return the information to one of the fecretaries

ftate, who fhall lay the fame before the king in counci

who may thereon make his order, commanding the offe

der tofurrender in 40 days after thefirft publication there

in the gazette, to the lord chief juftice, or any other

the juftices of the king's bench, or to fome juitice of t

peace who thereon fhall commit him to gaol, to anfwer t

charge againft him according to due courfe of law : Whi
order the clerks of the privy council (hall caufe to be fort

with publifhed in the two fucceflive gazettes, and to

tranfmitted to the fheriff where the offence was commute
who (hall in 14 days caufe the fame to be proclaimed 1

tween ten in the morning and two in the afternoon, in t

market places, on the market days, of two market tow

in the fame county, near the place where the offence v

committed ; and a copy of the order (hall be affiled on f

publick place in the laid towns: And if fuch offendei

not furrender purfuant to fuch order, or efcaj e a

render, he mall be attainted of felony without

clergy. / 2.
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And if any perfon after the time appointed for furrender,

all knowingly harbour fuch offender ; he (hall, on con-

clion within one year, be guilty of felony, and tranf-

>rtcd for (even years. / 3.

And every perfon who fhall take, or difcover fo that he

lay be taken, any perfon fo advertifed and not furren-

ring, and caufe him to be brought before a judge of the

ing's bench, or juftice of the peace for London or Middie

-

x (who fnall commit him to Newgate), mall receive 500/.

\ one month after execution awarded, from the com mi f-

Ipners of the cuftoms or excife refpe&ivcly : And if an

(Tender, againft whom no fuch order in council (hall have

een made, fhall himfelf fo difcover or apprehend any other

gainft whom an order hath been made; he mall be ac-

uitted of all his own offences for which no profecution

3 then commenced, and fhall alio have his (hare of the

iraemium : And if any perfon fhall be maimed or grievoufly

[rounded in apprehending fuch offender ; he (hall receive

;o/. over and above fuch other reward as he may have as

mprer-ender : And if any perfon (hall be killed in appre-

hending, his executors or adminiftrators fhall receive 100/.
r
. 10.

'• But nothing herein fhall prevent minifters of juftice from

taking fuch offender by the ordinary courfe of law ; but if

he fhall be taken before the expiration of the time limited

for his furrender, no further proceedings fhall be had upon

me order made in council, but the offender fhall be brought

to trial by due courfe of law. f. 4.

And if any offender, before order for his furrender, fhall

difcover two or more accomplices, (o as they be convicled;

jhe mail receive 50/. for each, and be difcharged of all of-

fences for which no profecution fhall be then commenced,

/ 11.

24. If any perfons pafling in a publick and avowed man- officers may o&-

ner, with prohibited or uncuftomed goods, and armed with P ofe force !"**»

piftols, guns, cutlaffes, or other offenfive weapons, fhall"
°

moleft or refift the officers of the cuftoms or excife, endea-

vouring to feize the fame, by beating, maiming, or wound-

ing them, or any perfon aflifting them ; they may oppofe

force with force : and if any perfon (o refilling the officers

be wounded, maimed, or killed ; fuch officers, or perfons

afiifting them in their defence, may plead the general if-

fue, and give this a& and the fpecial matter in evidence ;

and all juftices of the peace, and others, before whom they

fhall be" brought, fhall admit them to bail. 9 G. 2. if. 35.

/• 35-

G g 3 25. By



454 €%tiit mn CttSoms*
Ikingeroufiy 25. By the 13 & 14 C. 1. c. 11. Where any officer ot

ia^finabk!
""" officers of the cuflorns (hall be by any perfon armed with

club or any manner of weapon, forcibly hundred, affronted,

abufed, beaten, or wounded, to the hazard of their lives,

either on board any {hip, or on the land or water in exe-

cution of their office ; every perfon fo abufing any fuch offi-

cer or his deputy, or fuch as fhall act in his aid or affiftance,

fhall by the next juftice or other magistrate be committed

to prifon to the next quarter feffions ; and the faid feffions

fhall punifh him by fine, not exceeding ioo/, and the of-

fender to remain in prifon, till he be discharged by order of

the exchequer both of the fine and of the imprifonment, or

difcover the perfon that kt him on work. f. 6.

8v eight or more, 26. And by the 6 G. c. 21. If any officer of the cuf-
traniporcauon.

toms ^Q forcibly hindred, wounded, or beaten, in the due

execution of his office, by any perfons armed with any

manner of weapon, tumultuoufly affembled by day or night,

to the number of eight or more -

3 the offenders fhall be

tranfpor ted for any term not exceeding feven years, f. 34,

35-
And if any offender fhall in two months after his offence,

and before conviction, difcover his accomplices fo as two

be convicted, he fhall have 40/. reward for each, and be

acquitted, f. 36.

And if any other perfon fhall in three months difcover

any offender fo as he be convicted, he fhall have 40/. over

and above any other reward on account of the run goods,

/ 37-
The fame to be paid by the receiver general, or cafhier

of the cuftoms, on producing the judge's certificate, f. 38.

Oppofcd on /hip- 27. And by the 9 G. 2. c. 35. more generally it is en-

tado

d
'

tranfpor
" acted, that if any officer of the cuftoms or excife, being on

board any fhip, be forcibly hindred, wounded, or beaten,

in execution of his office, either by day or night; the off

fender fnall be tranfported for feven years,
f.

28.
Hundred ftall 28. And by the 19 G. 2, c. 34. / 6. If any officer or
an wet -mages.

otfier perfon employed in feizing any goods forfeited for be-

ing prohibited or uncuftomed, or for not having paid duty,

or by virtue of any law to prevent the exportation of

goods, or in endeavouring to apprehend offenders againft

this act, fhall be beaten or killed, or the goods feized be

refcued ; the hundred (hall anfwer damages, and alfo pay

100/. to the executors or adminiftrators of fuch perfon

killed, fo as the fum. for beating exceed not 40/. nor for

the lofs of goods 200 /. to be recovered and levied as in

cafes of robbery by the 8 G. 2,

4
But
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Bat no perfon (hall recover damages for fuch beating or

lofs of goods, unlefs he give notice in four days to two in-

tabitants near, and in eight days make oath before a juftice,

whether he knew any of the perfons concerned, and if he
did, he mail be bound over to profecute; and unlefs, be-

fides the faid notice and recognizance, lie give fuch alfo

^s perfons robbed by the 8 G. 2. are directed to give.

u /. 7 .

And where the offender fhall be convicled in fix months,

the hundred mail not be liable, f. 8.

Alfo the action againif, the hundred muff be commenced
within a year. f. 9.

29. Offences relating to the cuftoms or excife, made fe- Felonies in rc-

lony by any acr, may be tried in any county ; but the at-
1 *' 1011 tothe c;2 "

tainder mail work no corruption of blood, lofs of dower, trie/inaay

or forfeiture of lands. 19 G. 2. c. 34. f. 5. county.

II. Of the excife in general.

i. One principal head office of excife mall be kept ifl Head offire, an4

London, or within ten miles thereof, to which all other of- cdmimfiioners.

fices in the kingdom (hall be fubordinate and accountable ;

!
which faid office (hall be managed by fuch commiffioners as

the king fhall appoint. 12 C. 2. c. 24. f. 46. 5 TV. c.

20. / 16.

2. And all places within the bills of mortality fhall beSubcommif-

uhder the immediate care and management of the faid head 1 'cn" rt

office; and fuch, and fo many fubordinate commiffioners, ^
and fubcemmiffioners, and other officers fhall be appointed

by the king in other places, as he fhall think fit. 12 C. 2.

c 24. /. 48.

3. And the excife office in all places where it mail be Office w£en to

appointed, fhall be kept open from eight in the morning, be kePt °Pen -

till two in the afternoon. 23 G. 2. c. 26. f. 12.

4. And the commiffioners or fubcommiffi.mers mall ap- office in rearkgi

point under their hands and feals, fuch perfons as they fhall towns.

think needful in each market town, to be there upon every

market day, in fome known and publick place, for recei-

ving entries and duties, and performing all other things

touching the revenue of excife : And if fuch office mall

not be fo kept in each market town, the commiffioners or

others neglecting or refufing, mall for every market day

forfeit 10/. And fuch perfon as flr.ll come to fuch market

town to make his entry or payment, and tender the fame

accordingly, and be able to prove fuch tender by oath of

one witnefi, £hall not be liable to any penalty for fuch

G g 4 weekly
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weekly or monthly entries or payments, as mould hav»

been made or paid on fuch market day. 15 C. 2. r. 11,

Collcaion?, dif-
^ # 7^ kingdom of England and /%Zw (exclufive of the?

^iions.
nd °

ther
bills of mortality) is divided into 49 cottefiiom; fome called

by the names of particular counties -, others by the names

of great towns, where one county is divided into feveraj

collections, or where a collection comprehends the conti-

guous parts of feveral counties : Every collection is fubdi-

vided into diftri£ls y
within each of which there is a fuper-

vifor ', and each diftrict is parcelled out into out rides and

foot walh9 within each of which there is a gager or fur-

veying officer. Gilh. Exch. Append.

G*%&h 6. The commiilicners or fubcommiffioners, in their re-

fpective circuits and divifions, fhall conftitute under their

hands and feals, fuch and fo many gagers as they fhall find

needful. 12 C. 2. c. 24. / 33.

In order to which, he who would be made a gager, muft

procure a certificate, that he is above 21, and under 30
years of age \ that he underftands the four firft rules of

arithmetick -, that he is of the communion of the church of

England ; how he has been employed, or what hufmefs he

hath followed ; that he is not incumbered with debts; who*

ther fingle or married ; and if married, how many chil-

dren he has, for if he has above tw©, he cannot (by the

rules of the office) be admitted. Glib. Exch. A pp.

He muft alfo nominate two perfons to be his fureties, and

it muft be certified that they are of fuificient ability 1 and

that the faid Certificate is of his own hand writing : Such

certificate, written by him, mud be figned by the fuper-

vifor of excife where the party applying lives, id.

At the bottom of the certificate muft be his affidavit, that

neither he, nor any dk to his knowledge, hath directly or

indirectly, given or promifed to give, any treat, fee, gra-

tuity, or reward, for his obtaining or endeavouring to ob-r

fain an order for his being inftructed. id.

When an order for inftrudion is granted, it is directed

tQ an experienced officer, who receives fuch perfon as his

pupil ; and the like books as officers have, being delivered

to fucji pupil, he goes with and attends the officer who in-

structs him, and takes furveys, and in his own books makes

the like entries as if he was a.n officer, until the instructor

Certifies that he is fully inftructed. id.

After he is thus certified for, and until he is employed*

\\c is called an expeftant, being to wait till a vacancy hap-.

1, N9
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7. No perfon (hall be capable of intermeddling with any Officer's oath,

office relating to the excifc, until he fhall before two jufti-

ccs in the county where his employment mail be, or before

a baron of the exchequer, take the oaths of allegiance and
fupremacy, together with this oath following ;

Ten Jhall fivcar to execute the office of —truly and

faithfully , without favour or affeclion, and jhallfrom time to

time true account make and deliver to fuch perfon and perfons

as his majejly Jhall appoint to receive the fame, and jhall take

no fee or reward for the execution of the faid office, from any

cihcr perfon than fro?n his majejly, or thefe whom his mayfly

Jhall appoint in that behalf. 12 C. 2. c. 24. f. 47,
And the juftices mail certify the taking of fuch oath, to

the next quarter feffions, there to be recorded, f 48.

And the officer mail alfo enter a certificate thereof with

the auditor of the excife : And if any fuch perfon fhall act

before he hath taken the faid oaths, and entred his certifi-

cate with the auditor aforefaid, he fhall forfeit 50/. a month.

15 C. 2. c. 11. / 27.

And he fhall alfo, within fix months after hfs admiffion

to the office, take the oaths and fubferibe the declaration

againfl tranfubftantiation, at the quarter feffions ; in like

manner as other perfons admitted to offices.

8. The bufinefs of the fupervifor is to be continually fur- Officers genemj.

veying the houfes and places of the perfons within his dif-
dut^

trie!: liable to duties ; and to obferve and fee whether the

officers duly make their furveys, and make due entries there-

of in their books and in the fpecimen papers ; and every

fupervifor is in his own book to enter what himfelf does,

each day and part thereof; and alfo fet down the behaviour

good or bad, the diligence or negligence, of the feveral of-

ficers of his diftrict ; and at the end of every fix weeks
a to

draw out a diary of every day's bufinefs, and of the remarks

made each day of the feveral officers in his diftricl:, and to.

tranfmit fuch diary at the end of every fix weeks to the

chief office. Gilb. Exch. Append.

Each commiffioner takes and perufes a proportion of thefe

diaries, and when he meets with any remarkable complaint

againfl any officer, he communicates it to the reft ; who
thereupon come to an agreement, either to admonifj, re~

primand, reduce, or difcharge. For fmall faults, officers arc

admonifhed ; for great ones, reprimanded ; for greater, re-

duced ; but for the greateft, they are difcharged. The
commiffioner who perufes the diary, writes in the margin,

admonifn, reprimand, or as the cafe is. id.

Thefe diaries, after having been thus written upon, are

delivered to the elerk of the diaries, who in a book, called

the
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the reprimand book, places the admonitions, reprimands,

and the like, to each officer's account, and writes every

offender word thereof. Which reprimand book is reforted

to, upon difcovering new faults; and if it is there found,

that the officer has before been admonifhed and reprimanded

fo often, that there are no hopes of his amending, he is

then difcharged. The faid book is likewife reforted to, when
application is made for advancing or preferring an officer

into a better poll. Frequent admonitions or reprimands

are a bar to preferment, unlefs they are of old {landing;

but if for three years laft he ftands pretty clear of admoni-

tions and reprimands, thofe of elder date are not much re-

garded, id.

The collector's bufinefs is, every fix weeks to go his rounds

;

and in the intervals of rounds, he is to be affifting in profe-

cuting offenders before the juftices; he is alfo to perufe the

fupervifor's diaries, and where he finds an officer complained

of, is to examine him and the fupervifor, and having heard

both, is in the margin to write his opinion of each fact; he

is alfo to have an eye how the fupervifors and officers of his

tollection perform their duties ; and from the vouchers he

tranferibes into his book, the charge on each particular per-

fon in his collection . id.

For faults, gagers are reduced, either to be only affiitants,

or from foot walks to out rides; fupervifors are reduced to

be again only gagers ; and collectors are reduced to be fu-

pervifors. id.

In fome inftances, difcharged officers, after having for

a competent time been thereby kept out of pay, are again

reftored ; but if twice difcharged, are never again reftored,

unlefs one of the difcharges appears to have been cccafioned

by a mifreprefentation of the cafe. id.

Penalties by the g # Jn the act of the 24 G. 2. c 40. There is a genera!
exaelaws.

clau fe) which has a controlling influence on all that here-

after follows in this large title ; which is this : All fines,

penalties, and forfeitures, impofed by this or any ither acl re-

lating to the duties of excife, or other duties under the manage^

ment of the commiffioners of excife, Jhall be fued for, levied,

recovered, or mitigated by fuch ways and means, as a?iy fine,

penalty, or forfeiture is or may be recovered or mitigated by any

law or laws of excife, or in the courts at Weftminfter, and

Jhall be half to the king, and half to him that Jhall inform or

fiie. f. 33.
By two juftices. 10. That h to fay, If it is within the limits of the chief

office in London, the offences Jhall be determined by the cam-

tnijfioners (or any three of them, 1 G. 2. ft. 2. c. 16. f. 4, 5.)

cry in cafe of appeals, by the commiffioners of appeals : in att

other



@%ZtiZ in general. 459
tfber places, theyjhall be heard and dete*~"'a ty cn'j two cr

more jujliees of the peace, rating near to the place where

fuch forfeiture* Jkatt he made, or offence committed : And in

cafe of neglecl or refufal of fuch jufiices by the fpace of 14
days next after complaint made, and notice thereof given to the

offender 1 then the fubeom?niffioners may hear and determine the

fame ; And if the party find himfelf aggrieved by thejudgment

given by the faid fubcommiffioners, he ?nay appeal to the next

quarterfefforts, whafe judgment therein Jhall be final. Which
faid conniiiffioners for appeals, and chief commijfioncrs for ex-

eife, and all jufiices cf the peace, and fubcommijfioncrs afore-

faid, are required upon any complaint or information exhibited

and brought, cf any fuch forfeiture made or offence committed^

to fummon the party aceufed, and upon his appearance or con-

tempt to proceed to the examination of the fad, and on due

proof made thereofy cither by the voluntary confeffion of the

party, or by the oath of one credible witnefs, to give judgment

or fentence, and to ifjiie warrants under their hands, for levy-

ing the fame on the goods and chattels of the offender, and to

caufe fale to be made thereof, if not redeemetl in 1 4 days ; and

for want of fujficicnt dijhefs, to imprifon the party offending

till fatisfaclion be made. 12 C. 2. c. 24. f. 45.

Refiding near] Mr. Shaw, who feems to have taken fbme
pains on this article (and after whom Mr. Barloiv hath co-

pied without owning it) faith hereupon, that where the

next juftices are impowered to proceed in any matter, they

and no other ought in fuch cafe to acl:; but where it is only

directed, that the juftices refiding near mall do fuch a thing,

thofe words are not reftrictive, but only directory, and any
juftices, altho' not the next jufiices, may proceed therein.

Shaw Exc.

But where the act fays, that any two jufiices refiding near

to the place where the forfeiture (ball be made, or the of-

fence committed, fhall hear and determine the matter, it

doth not intend that the juftices of a county at large, dwel-

ling near to a town corporate, which hath juftices of its

own, and an exclufive charter, fhall have power to inter-

meddle with regard to offences committed within fuch town
corporate ; but only to veft the jurifdiclion in juftices of

counties, cities, and places, with refpecl to their local ju-

rifdiclions within fuch places. T. 14 G, 2. Talbot and

Hubble. Str. 1 154.

Upon any complaint or information exhibited'] By thefe words
it is not necefTary that the information be exhibited in wri- *

ting; but if it is a veibal information, the juftices ought to

make a record thereof, and of the time and place3 when
and
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and wik,~ exhibited, which muft be exprefTed in the pre-

fent, and not in tne *.\m(> oaft: But to fave the juftices that

trouble, it is ufual for the informer to prepare his informa-

tion in writing; and by way of preface thereto, to make
a memorandum of the time and place of the laying fuch

information, leaving therein blanks for the name^ of the

jiifiices, and the day and month and year aid place when
and where laid; and when thofe blanks are filled up by

direction or confent of the juftices, then it
l

.ecomes a re-

cord made by them. The mentioning the place where the

information is laid, is, that it may appear that tne profecu-

tion was in the proper county ; and therefore though it

mav happen, that for laying the information, the profecu-

tor may be obliged to attend one juftice in one town, and

aother juftice in another town, it muft not be mentioned,

that the information was laid at both towns, for that would

be abfurd ; but in fuch cafes it is ufual to exprefs that the

information is laid at the town where the hearing is in-

tended to be. Shaw Exc.

JProceed to the examination ofthe fa&] And by the 9 G. 2.

c. 35. it is enacted, that in trials of feizures, the juftices

fhall proceed to the merits of the caufe, without inquiring

into the form or manner of feizure. / 34.

Give judgment] Altho' it hath been faid, that whatever

is recorded by the juftices or their order, ought to be expref-

fed in words of the prefent time and tenfe ; yet that doth

not make it neceffary, nor is it indeed practicable, that all

that is to be (o entred mould actually be entred at the in-

ftant of time when fuch judgment is given; for fuch en-

tring the whole at that time would hinder the difpatch of

bufinefs, and delay the hearing of caufes, and therefore may
be done at any convenient time after; which if it be agree-

able with, and according to fuch fhort minutes or notes as

are then taken by fuch juftices, it will be as authentick as

if it had been entred at the inftant of time in which fuch

order was made, or judgment was given. Shaw. Exc.

And to ijfue warrants under their hands'] Altho' it is here

only directed, £nat the warrant fhall be under the hands of

the juftices ; yet fince it is generally implied in all warrants,

that they be both under hand and feat, it is fafe at leaft, if

not neceiTary, that this warrant alfo amongft the reft, be

both figned and fealed.

For levying the fame on the goods and chattels of the offender]

And in cafe where the offender fhall remove out of the ju-

rifdiction, it is enacted by the 18 G. 2. c. 26. that the com-
miflioners
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mlflioners and juftices refpeclively within whofe jurifdi&ion

arty perfon charged, by the faid act of i8 G. 2. or by any
former ac"f, with any of the duties under the management
of the commiflioners of excife, or who hath committed any
offence againft any of the faid acts, (hall be found, may
fummon, hear, adjudge, and determine, and rflue any pro-

cefs or warrant, in the fame manner as before they might
have done in cafe of fuch offences committed within their

jurisdiction ; and if they (hall, upon any judgment given

by them, iffue a warrant of diftrefs, and the perfon autho-

rized to execute the warrant mail make a return thereto

that no fufficient diftrefs can be found, it mail be lawful

for the faid commiflioners and juftices refpeclively, within

whofe jurifdiction the party mall at any time be found,

againft whom fuch warrant fhall have been iflued, upon
producing to them fuch warrant, and return thereof, to

commit fuch offender to the next county gaol till fatif-

faclion be made. f 13.

But there is no provifion for offences againft the excife

Jaws by fubfequent acts, in cafe where the offender refides

or removes out of the jurisdiction where the offence was
committed ; which renders thediftrefs in fuch cafes difficult,

if not impoilible.

And to caitfe fale to be made thereof if not redeemed in 14
days] But by the 27 G. 2. c. 20. the juftices may not order

the diftrefs to be detained more than eight days, nor lefs

than four.

For want of fufficient diftrefs] Mr. Shaw and Mr. Bai'/oza

are of opinion, that where there are fome goods, but not

fufficient for fatisfying the judgment, yet thofe goods may-

be applied for that purpofe fo far as they fhall extend, and

the defendant fhall be imprifoned for the refidue ; which
may feem hard fornetimes, when the defendant fhall per-

haps fatisfy nearly the whole fum, and moreover be impri-

foned as much as if he had paid nothing ; and it hath been

adjudged in other cafes, that a man fhall not firft pay part,

and then be imprifoned for the refidue, but fhall either pay

the whole, or the imprifoned for the whole: but perhaps

the diftinclion may be this ; where there is a limited time

of imprifonment, as for inftance three months, there the

defendant fhall not pay part, and then be imprifoned the

whole three months, which would be to punifh him both

ways j but where the imprifonment is till the penalty fhall

be paid, there the payment of the penalty is the thing

chiefly regarded, and the imprifonment is not intended as

a punilhment, but as a mean to compel the payment of the

penalty,
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penalty, and if part of it is paid already, the inlargemenl,

may come the fooner, by payment of the refidue.

Imprifon the party till fadsfaction be made] But before

any warrant can be made to arreft and imprjfon the perfon

of the defendant, there muft be fir ft a warrant to feize the

utenfils in cuftody of fuch ofFender, and the offender's

goods ; and that warrant muft be returned : all which mult

be done, before any warrant can be regularly made, to ar-

jeft and imprifon the defendant's perfon. Which method

ought to be obferved, tho' perhaps it may be well known

by, or fufficiently proved before the juftices, that al) the

utenfils and all the defendant's goods are carried off; for the

law being in all cafes very tender of depriving men of their

liberty, it is neceffary that all poffible means mould be

ufed to levy the money on fuch goods, before the perfon of

the defendant be imprifoned. But if a warrant to fciza

the utenfils and the goods, be made and delivered to an of-

ficer to be executed ; and if fuch officer, having made di-

ligent fearch, cannot find any fuch, then a warrant may
be made to arreft and imprifon the perfon of the defendant.

But then there ought to be a duplicate made of fuch warrant;

becaufe the keeper of the prifon cannot regularly receive

the ofFender without a warrant, and the officer ought alfo

to have and keep a warrant for his own justification.

Shaw Exc.

Summoningwit- ii. By the y&Slf.c. 30. The commiffoners and juf-

neffes. tjces may fummon witnefles, to appear before them at a

certain day, time, and place, to be inferted in fuch fum-

mons, and to give evidence ; and in cafe of neglect or re-

fufal to appear, or if upon appearance any mall refufe to

give evidence, he (hall forfeit 10I.
f. 24.

And a fummons left at the houfe or ufual place of refl-

dence, or with the wife, child, or menial (ervant of the

pejfon accufed, ftiall be as effectual, as if delivered to the

perfon himfelf. 32 G. 2. c. 17. f 1.

And in all cafes relating to the excife, or to any of the

duties under the management of the commiffioners of ex-

cife (except where particular provifions are made for fum-

moning offenders, or for condemning of feizures made from

perfons unknown) ; the leaving fuch fummons at the houfe,

workhoufe, (hop, cellar, vault, or ufual place of refidence

of fuch perfon, directed to him by his right or aiTumed

name, fhall be as effectual as if delivered to him in perfon,

and as if directed to him by his proper name. /.' 2.

Officer on trial 12. If upon trial, any queftion mail arife, concerning

SSSSr the keeP ijlS ^ any office of excife, or concerning any pef-
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Ion's being an officer ; proof fhall be admitted of the actual

keeping of fuch office, or of fuch perfon's actually exercifing

fuch office, without proving or producing the commiffion.

6 G. c. 21. /. 24. 11 G. c. 30. / 32.

13. If on trial any difpute (hall arife, whether the excife Proof to lie on

or other inland duties have been paid for any foreign goods
the owner *

feized ; the proof (hall lie on the owner, and not on the

officer. 12 G. c. 28. / 8.

14. One or more juftices (hall have power to adminifter sworn valuers,

an oath to any perfon (killed in the value of goods, vefTels,

or carriages, mentioned to have been feized in any infor-

mation exhibited before the juftices, to view the fame, and

make return of the fpecies, quantity and value ; and after

condemnation, the faid goods fhall be fold where the com-
miffioners (hall think proper. 12 G. c. 28. / 16.

15. The juftices, commijfioners, or fubcommijfioners, refpec- Mitigation.

lively, where they jhallfee caufc, may mitigate, compound, or

lejfen the forfeiture, penalty, or fine ', fo as the fame be not

made lefs than double the value of the duty of excife which

ought to have been paid, befides the reafonable cojls and charges

of fuch officers, or others, as were employed therein to be to

them alloived by the faidjujiices. 12 C. 2. c. 24. f. 46.

Mitigate'] But it is not necefTary in the mitigation, to

mention or diftinguifh fo much for the offence, and fo

much for the charges; but after the juftices have agreed

what fums to allow for the charges, the beft way will be

to add thofe two fums together, and make their mitigation

to fuch fum, as both when added together do amount unto:

as fuppofe the juftices do intend, that the defendant fhall

pay 10/. for the offence, and 40 s. for the charges, the beft

way will be to make their mitigation to 12/. without par-

ticularly mentioning that 10 /. thereof is for the offence,

and that the 40 s. is for the charges; for in all cafes it is

wrong to infert in judgments more words or particulars

than are necefTary ; and it is more particularly wrong in

thefe cafes, becaufe the mentioning fuch unnecefTary par-

ticulars may give a handle for cavils and difputes. Shaw.

. Exc.

Cofts and charges'] Generally the law doth not allow any
cofts or charges to be recovered on any penal law ; and
therefore to intitle the profecutor to cofts, over and above

the penalty, exprefs words for that purpofe are necelfary in

an acl: of parliament. Shaw. Exc. But by the 27 G. 2.

c. 20. the conftable out of the money arifing from the fale

of the diftrefs, may detain his reafonable charges of taking,

keeping, <md felling the fame,-

16. Thefe
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APP^U 16. There is no appeal dire&ed in the faid ftatute of

12 C. 2. from judgments given by the juftices of the peace;

for whereas it k enacted, in the faid ftatute, that if the

party find himfelf aggrieved by the judgment given by the fab-

commiffioners, he may appeal to the next, quarterfej/ions, thefe

words, not being general, or fuch as may be applied equal-

ly, as well to the judgments given by the juftices, as to

judgments given by fubccmmifiioners, they mull be under-

ilood as limited and retrained to fuch judgments only as

are given by fubcommifTioners, in whom the parliament (it

feems) did not fo intirely confide as in the juftices, but have

made the aforementioned diftinclion between the judgment

of the one and of the other -, which muft be obferved and

purfued : and therefore, generally, there lies no appeal to

the quarter feflions from thejudgment given by the juftices*

in matters relating to the excife. Shaw. Exc.

Neverthelefs in fome particular inftances, fuch power is

given by fubfequent ftatutes ; which will be mentioned

under the fpecial heads in this title hereafter following.

By the 15 C. 2. c. 1 1. No appeal in any caufe of excife

fhall be admitted, till the appellant hath depofited the fin-

gleduty with the commiftioners or fubcommiflioners, and

given fecurity to the commiftioners of appeal, or juftices

of the peace, where the caufe is to be finally adjudged, for

fuch forfeiture as was adjudged againft him ; and if upon

appeal the judgment be reverfed, they fhall reftore the duty

fo depofited, or fo much thereof as fhall be adjudged on

the appeal, and the party originally profecuting lhall pay

double cofts ; but if the judgment be affirmed the party

appealing (hall pay the like cofts to the commiftioners.

/ 19.

And by the fame ftatute, all differences and appeals

about the excife, fhall be heard in the proper county, and

not elfewhere.
f. 22.

And by the fame ftatute, appeals within London, and the

limits thereof, (hall be within two months after judgment,

and notice given or left at the dwelling houfe of the

party : in all other places, in four months, and not other-

wife.

~ . 17. It is generally provided by divers ftatutes, that noW 1 ^h certiorari fhall be allowed to fuperfede the juftices proceed-

ings. 12 C. 2. c. 24. / 50. 22 & 23 C. 2. c. 5. / 14*

6 G. c. 21. / 22.

Treble *oftf. 18. Perfons fued for any thing done on any a£t relating

to the excife, or other duties under the management of the

commifTioners of excife, may plead the general iflue ; and

have treble cgfts. 1 8 G. 2, ( , 26. / 15.

%j 19. Offences
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19. Offences relating to the excife made felony by any FeIo^s "*?*<

act, may be tried in any county; but the attainder fhall where to \c

work no corruption of blood, or forfeiture of lands, icjtned.

G. 2. c. 34. / 5.

20. Any alehoufekeeper harbouring an abfcohdedperfon, Alehoufckeepers

againft whom a procefs of arreft hath Tffued, for any offence £^™ri** of"

againft the laws of excife or of the cuffoms, after fix days

notice of fuch abfeonding in two fucceffive gazettes, and

writing fixed on the door of the parifh church where he

laft dwelt, (hall forfeit ioo/. and have no licence for the

future. 9 G. 2. c. 35. / 30, 3L
21. No foreign liquors, for which excife ought to be Lan^ng foreign

paid, (hall be landed, before entry made with the officer t^'duty p!id!

or col ledger of excife, or before the excife (hall be paid :

and every warrant from anv officer of the cuftom?, for

landing fuch foreign liquors, ihall be figned by the officer

or collector of excife in the pert ; on pain (hat the liquors

landed otherwife, or the value thereof, fhall be forfeited, to

be recovered of the importer or proprietor. 22 & 23 G. 2.

*5./ 9-

22. No perfon bringing any excifeable liquors (except Excifeable liqtiirt

beer, ale, cyder, perry, and metheglin) into any place by ca""d coaftwifc,

coaft cocquet, tranfirc, or certificate, nor any perfon to

whom the fame ihall be coniigned, fhall land the fame^

without being entred with the officer of excife where land-

ed] on pain of double value. 15 C. 2* c. II. /. 18.

23. If any perfon fhall conceal, or fufter to be con- Concealing ex«

cealed, any goods liable to the duties of excife, and in-
cifeable s°°ds '

land duties ; he fhall (whether he claims anv intereft in

fhem or not) forfeit the fame, and treble value. 11 G.

c. 30./ 16.

24. If on requefl made by any officer of excife, to a Ccnftable to be

confhble to go along with him, and to be prefent at the
alhftin S*

doing of any thing, at the doing whereof his prefence

fhall be neceflary by any fratute, he fhall neglect or refufe

or fhall not go along with him, and be prefent at the doing

thereof; he fhall forfeit 20 1. 11 G. c. 30. / 31.

25. If any perfon fhall oppofe, moleft, hinder, or obflxi>& Obftrufting

any officer of excife, in the due execution of the powers officer,

given him by any act relating to the duties of excife; lie

fhall forfeit 10 1. 6 G. c. 21. f. 7.

And actions of afTault upon any officer of excife, may be

tried in any county. 9 G. 2. c. 35. / 26.

Further penalties for obftructing, wounding, or killing

officers, in the cafe of run goods, have been inferted before*

in treating of the cuftoms.

Vol. I. H h ' a.6. If
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Officer not to be 26. If any officer of the excife or cuftoms (hall deal in

coffee, tea, brandy, or other excifeable liquors; he (hall

be incapable to hold any office in the revenue, and forfeit

50I. 12 G. c. 28. / 7.

Officer taking
2 7* ^o fworn gager> or otner officer, fhall take any

a bribe. bribe, for any matter relating to the excife; on pain of

iol. 15 C. 2. c. n. / 16.

And a further penalty upon fuch officer is inflicled, in

divers inftances hereafter mentioned.

And by the 1 1 G. c. 30. If any perfon liable to the du-

ties of excife, or any other duties under the management
of the commiffioners of excife, fhall give or offer to any

officer of the faid duties any bribe, gratuity, or reward, in

order to induce him to omit his duty, or to do contrary to

it; he fhall forfeit 500 1. / 40.

Officer meddling 28 - No
.

colleaor, fupervifor, gager, or other perfon

ip ekaions. concerned in charging, collecting, levying, or managing

the duties of excife, or any part thereof, fhall by word,

jneffage, or writing, or in any other manner, endeavour

to per fuade any elector to give, ordiiTuade any elector from

giving, his vote for the choice of a member of parliament

;

on pain of ioo/. half to the poor, and half to him who
fhall fue in the courts at JVeftminfer ; and moreover he

{hall be incapable to hold any office of truft under the

king. 5 W, c. 20. / 48.

II. Of the feveral goods in particular, under

the management of the commiffioners

of the cuftomsr and excife: viz.

Ale, beer, cyder, perry, mum, metheglin, mead, fweets,

verjuice, and vinegar •, candles *, coaches *, coffee,

tea, and chocolate ; glafs ; hops ; leather ; linen

cloth andfilks ; malt •, paper \ plate ; fait ; foap 5

fpirituous liquors ; ftarch and hair powder ; wire.

L Ale, beer, cyder, ferry, mum, metheglin, mead,

fweets, verjuice, vinegar.

Duty on ale and 1. By the feveral a&s relating to that purpofe, there
beer imported,

^all ^e paid by the importer before landing, for every

barrel of beer or ale imported, in the whole the fum of

18 i.

2. By
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2. By the feveral acls there (hall be paid in the whole, 0n h °mt aIe

for every barrel of beer or ale above 6 s. a barrel, brewed
ar

by the common brewer, or any other perfon who (hall fell

or tap out beer or ale, the Turn of 8 s. and for every barrel

of 6 s. a barrel or under, the fum of is. ^d.

2. For every tun of cvder or perry imported (hall be Dut7 ort *****

•1 i a 1 -r ''i
•

1 l r • an d perry im-
paid 17/. 10 j. And if they are imported by foreigners,

ported#
;

they {hall pay 30 s. more.

4. And by fix feveral acts, for every hogfhead of cyder Duty on cyder

and perry fold by retail, there (hall be paid "by the retailer, J^g (oi*

the fum of 6 s. 8 */. And by the 12 ^f. y?. 1. c. 4. 4 s.
)

more, to be paid by the firft buyer or retailer, f. 1. And
by the 1 G. 3. <:. 3. 45. more, over and above all other du-

ties payable for cyder and perry fold by retail, f. 21.

But a perfon buying for his own private ufe, and rot

being a dealer, fhall not be charged. 1 G. 3. f. 3. f. 20.

And if they be ufed fordiftiliing only, they (hall not be

charged with the faid 4/. impofed by the 12 An. ft. 1. c. 4.

3G. 2. c. 7. / 11.

Note ; Every perfon who fhall buy any cyder or perry,

or any fruit to make into cyder or perry, and mall fell

any of the cvder or perry, (hall be deemed a retailer, id.

And by the 1 G. 3. c. 3. Every perfon, who mall fell

any quantity of cyder or perry, lefs than 20 gallons at a

time, whether made from fruit of his own growth or

bought fruit, fhall be deemed a retailer, and liable to the

4 j. additional duty impofed by this act. / 21.

5. For every barrel of mum imported fhall be paid the Duty on mute.

fum of 25 s. And moreover by the 12 Ann. ft. I. c. 2.

and 13 G. c. 7. for every barrel of mum made or import-

ed, over and above all other duties, fhall be paid by the

maker or importer, ioj.

6. For every gallon of metheglin or mead, fold by retail Duty on methe-

or ctherwife, mail be paid by the maker 11 \d.
gin *n mea '

7. For every barrel of liquor made for fale, by infufion, Duty onfweets,

fermentation, or otherwife, from fruit or fugar, mixed or

unmixed with other ingredients, commonly called fvveets or

made wines fhall be paid 12 s. 10 G. 2. c. 17. / 2.

But this fhall not extend to wines made of Britijh grapes.

8. Verjuice made for fale, fhall pay as cyder and perry. Duty on verjuice.

7^8 W. c. 30. / 28.

q. For every tun of vinegar imported mall be paid 13/.
Dut? °« *'»««

and if imported by ftrangers 30 s. more. And by the

18 G. 2. c. 9. 8/. more fa French vinegar, and other vi-

negar 4/.

K h 2 ic. F^r
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Duty on home lc# por every barrel (at 34 gallons to the barrel) of vi-
vmegar.

negar, vinegar beer, or liquors preparing for vinegar, made
for fale, {hall be paid 115. id.

Note ; This {hall extend to vinegar made for pickles,

but not to vinegar for making white lead. 8 An. c. 7.

/ 4, 5-

And all ftale beer, returns of beer or ale, cyder, ver-

juice, or any other liquors proper to be made into vinegar,

which (hall be found in the pofleffion of any common vine-

gar maker, (except fuch as are to be drank in his family,

and which mali be kept feparate for that purpofe) (hall be

deemed vinegar, or liquors preparing for vinegar. 10 & II

W. C. 21. / II.

Notite and entry I ?• By the 15 C. 2. c. ii. No common brewer, inn-

of veffeJs and keeper, victualler, or other retailer of beer or ale, fhall

k'o^thef "e"
without fir ft giving notice at the next office of excife, or

to the commiffioners, or fub-commiffioners, or one of them,

ere&, alter, or inlarge, any tun, fat, back, cooler, or

copper, and make ufe thereof for brewing or making any

beer, ale, or worts; on pain of 50/. And every other

perfon, in whofe occupation any houfe, outhoufe, or other

place fhall be, where any fuch private tun, fat, back, coo-

ler, or copper fhall be found, fhall alfo forfeit 50/. And
the fame, together with all beer, ale, or worts therein,

ihall be taken up, feized, and forfeited,
f. 1.

And by the 8 & 9 W. c . 1 9. If any common brewer

fhall, without notice given at the next office of excife, fet

up any tun, batch, float, cooler, or copper, or alter and

enlarge the fame, or have any of them private or concealed;

he {hall forfeit 200 1. / 8.

And the officer of excife in the day time, and in the

prefence of a conftable, where he mail have juft fufpicion,

that any private back, tun, or other concealed veflel or

receptacle are ufed by any brewer, maker, or retailer of

excifeable liquors, on requeft firft made, and caufe declared,

may break open the door, or any part of his brewhoufe,

warehoufe, or other room in his pofleffion, and enter, and

break up the ground in fuch houfe or room, or ground near

adjoining in his pofieffion, to fearch for fuch back, tun or

other veflel, or any pipe or conveyance leading thereto

;

and if he finds any private pipe or other conveyance, he

may fearch and follow the fame, and if it mail lead into

any ground, houfe, or place in the pofleffion of any other

perfon, on like requeft, and with a conftable, he may en-

ter the fame, and break open the ground, or any part of

the houfe if occafion fhall be, to follow fuch private pipe,

in order to find out fuch concealed back, tun, or veftel,

making
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making good the ground or houfe fo broken up, or giving

reafonable fatisfa&ion to the owner : And if any perfon

fhall oppofe fuch officer, he (hall forfeit 20 1. 7 & 8 1V%

c. 30. f. 27. -

And if any vinegar maker fhall without giving fuch no-

! tice, ufe any ftorehoufe, warehoufe, cellar, or other place

for making or keeping any vinegar, vinegar beer, or li-

quors preparing for vinegar j he fhall forfeit 50 1. 1 o &f

II JV. c. 21. / 14.

In like manner the maker of fweets for fale (hall firft

give fuch notice, of his name and place of abode, and of

the rooms and places he intends to ufe for making or keep-

ing of fweets or made wines; on pain of 20 1. 10 G. 2.

, c. 17. f. 4. And any perfon who fhall fell or ufe any the
'

;

materials abovementioned, in making of wines, and in

whofe cuftody above two gallons fhall be found, fhall be

deemed a maker of fweets for fale. 10 &f 11 W. c. 21.

U-5- .

In like manner, every dealer in and retailer of cyder and

. perry, and other perfon receiving into his cuftody either of

i

them for fale, and every perfon who fhall buy any fruit

to make into cyder or perry for fale, fhall make entry of

his ftorehoufes, cellars, and other places, at the excife of-

fice within the diftrict ; on pain of 50 1. 1 G. 3. c. 3.

/21.
12. No common brewer fhall keep any pipe or flop cock Private pipes,

under ground, or any other private conveyance, by which

any beer, ale, or worts may be conveyed from one tun or
,

brewing vefTel to another, or into any other place, nor fhall

have any hole in any tun, batch, or float, by which any

beer, ale, or worts may be conveyed into or out of the

fame ; on pain of 100 1. 8 &f 9 W. c. 19. / 4.

And the excife officer in the day time, and in prefence of

a conftable, on requeft made, and caufe declared, may break

up the ground in any common brewhoufe, or the ground

near adjoining, or any wall, partition, or other place, to

fearch for any fuch private pipe or other conveyance, and

on finding may follow the fame, and break up the ground,

houfe, wail, partition, or other place, thro' or into which

the fame fhall lead, and break up or cut fuch pipe or other

conveyance, and may turn any cock to try whether it can

convey as aforefaid. f. 5.

And if on fearch no fuch pipe or other private convey-

ance fliall be found, the officer fhall make good the ground,

wall, or other place fo broken up, or make fatisfadion to

the owner : And if any perfon fhall oppofe fuch officer, he

Avail forfeit 50 1. / 6.

H h 3 But
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But any common brewer may ufe any pipes, flop cocks,

or other conveyances above ground, which are publick and

in open view, for letting his worts out of his copper in-

to his publick backs or coolers ; and out of the fame into

his tuns, batches, or floats ; or out of the tun into his

cafks. / 7.

Private cellar.
l 3- No common brewer, innkeeper, victualler, or other

retailer of beer or ale, {hall ufe or keep any private (lore-

houfe, cellar, or other place for laying of any beer or ale,

or worts, in cafk ; on pain of 50/. and every other per-

son in whofe occupation any fuch place fhall be, fhall alfo

forfeit 50 1. 15 C. 2. c. II. /. I. I IV. ft. 1. c. 24.

P' eHcn * 4* ^ any Perf°n inhabiting in a market town, city

fuffer-mg liquors or town corporate, or parts adjoining to a city or town
to be brewed in corporate, where there is a common brewhoufe, having

and lawfully ufing any private brewing vefTels for making

beer and ale to be confumed in his own private family,

fhall permit any beer, ale or worts to be brewed in his

houfe, or other place thereunto adjoining, other than for

his own family, fervants, labourers, or to others by way
of charity, hofpitality, or free gift ; or fhall lend out any

of his brewing vefTels, other than which are moveable and

unfixt, he fhall forfeit 50 1. 22 fcf 23 C. 2. c. 5. / 10.

15. The gager fhall at all times, as well by night as by

retake ac" day (and if by night, then in prefence of a conftable) be

c'junc. permitted upon his requeft to enter the brewhoufe, and all

other houfes and places belonging to or ufed by any perfon

brewing of beer, or by any retailer of beer, ale, worts,

perry, cyder, or metheglin ; and to gage all coppers, fats,

and vefTels in the fame ; and to take an account of all fuch

liquors brewed or made therein ; and thereof fhall make,

return in writing to the commiiiioners or fubcommiifioners j

which return fhall be a charge upon fuch brewers, makers,

or retailers. 12 C. 2. c. 24. / 33.

And if any brewer fhall bribe the gager to make a falfe

return, he fhall forfeit 10 /. and the officer taking the bribe

fhall alfo forfeit 10 1. 15 C. 2. c. 11. / 16.

And if any fuch common brewer or retailer fhall refufe

to permit fuch gager to enter his brewhoufe or other place

aforefaid, or to gage or take account of his vefTels or liquor

aforefaid, he fhall be forthwith forbidden by the gager to-

fell, carry out, or deliver to any of his cuftomers, any

beer, ale, or other the liquors aforefaid ; and if he fhall

after fuch warning given, fell, carry, or deliver out the

fame, or any part thereof, not having paid the duty of ex-

rife,

Gager to enter
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cife, he mail befides the forfeiture of double value, forfeit

alfo thefum of 10 1. 12 C. 2. c. 24. f 33.
And by the 7 ^ 8 W. c. 30. If any common brewer,

innkeeper, or victualler, fhall on requeft or demand made
by the gager in the day time, or in the night in prefence

of a conftable, refufe to permit him to come into his

houfe, brewhoufe, or other place ufed by him ; or being;

entred, mall refufe him to flay in the brewhoufe, wbilft

his guile is brewing, and quietly gage and take an ac-

count of the feveral worts as they are brewed ofF, and let

into his backs and tuns, and to fee their ftrong and fmall

drink cleanfed and carried out without mixture, and to take

an account of the goods in the mem tun, or the quantity

of malt from which fuch worts are made; he (hall forfeit

20/. and the profecutor fhall not be obliged to prove that

the party carried out any part of fuch guile before he paid

the duties, f. 22.

And by the faid act, if any maker of vinegar , cydery

metbeglin, mead, or fweets for fale, {hall conceal any vine-

gar, or liquor prepared for vinegar, or any cyder, methe-

glin, mead, or fweets from view of the gager ; he fhall

for every barrel of vinegar or liquor prepared for vinegar,

or fweets, forfeit 40 s. for every hogfhead of cyder 40 s.

and for every gallon of metheglin or mead 5 s. f. 1 6.

And if any maker or retailer of vinegar, or other the

liquors laft mentioned, fhall on requeft or demand made by

the gager in the day time, or if by night in the prefence of

a conftable, refufe to permit him to enter his houfe, ftore-

houfe, or other place ufed by him, and to take account of

the faid liquors; he fhall forfeit 15 1. / 17.

And by the 4 G. c, 3. Every dealer in cyder or perry•, and

perfon receiving it into his cuftody, fhall be chargeable with

the duties, unlefs they fhall make it appear, either that it

was made of fruit of their own growth, and not of bought

fruit, or that the duty is paid ; and if fuch perfon on requeft

made by any officer of excife in the day time, fhall not per-

mit him to enter his cellars, ftorehoufes, or other places,

and by gaging or otherwife to take account of all cyder and

perry there found, he fhall forfeit 20 1. f, 11.

16. As often as there fhall be occafion, two able artifts indifferent gager

ill a.11 be appointed, one of them by the commiflioners or fub-
may be iwoin *

commiffioners, and the other by the brewers of any city Or

place ; who fhall be fworn before a juftice, to take and

compute the juft contents and gage of all coppers, fats, tun?,

backs, and coolers, and all other brewing veflels of that

nature, and to deliver under their hands one copy of the

H h 4 contents
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contents to the commiffioners and fubcommifiioners, and
another to each refpec~tive brewer. 15 C. 2. c. 1 1, f. 7.

Brewer to declare iy. Every common brewer who (hail make any guile of

£°nlTl
h
iL

in" beer or ale, fhall declare to the gar,er, how much ftrong beer

or ale he intends to make or fuch guile, and how much
fmall, before any part of the guile is cleanfed or removed
put of his tuns ; and if fuch brewer or his fervants (hall re-

fufe to make fuch declaration, the gager mall return the

whole as ftrong, and the brewer mail alfo forfeit for every

barrel in fuch guile 20 s. And if fuch brewer or his fer-

vants, after fuch declaration fhall make any increafe of the

ftrong beer or ale, or if the gager foali find any beer, ale,

or worts of the fame guile laid off, over and above the quan-

tity fo declared ; he fhall forfeit for every barrel fo in-?

creafed, laid off, or found over and above fuch quantity

5/. and the fervant affifting therein 20 s. and in default of

payment be imprifoned three months : And if on an in-

formation againft the brewer for the faid penalties, it ap-

pear by his evidence, that the ftrong beer or alefo declared,

was incieafed by adding to or mixing with it any beer or ale

that was left in the brewhoufe of a former guile, he fhall

nevertheless incur the penalties, except it be alfo proved

upon oath that the ftrong beer or ale fo added to fuch guile,

was added in the fight and view of the gager, 8 & 9 IV.

c. 19. / 2.

M'xin»d:ink of 18. And whereas many brewers, having ftrong beer or

f
forn-jer brew- ale remaining in the brewhoufe from the time it was brewed,

irJS *

until the next guile or brewing, the quality of which they

frequently alter by mixing with the fame new fmall beer,

or old returned drink, and then add the beer and ale fo al-

tered to the next guile; if it fhall appear to the gager that

the quality of fuch ftrong beer or ale fo remaining in the

brewhoufe of a former guile, and added to a guile of new
drink, hath been fo altered fince it wTas brewed, he fhall

return all fuch beer and ale fo altered and added to a guile

of new drink, as if the fame were then originally brewed,

and had never been charged before. 8 C5" 9 IV. c. iq.f. 3.

Removing drink 19. If any common brewer, innkeeper, or victualler,
before the whole

ftja]} cleanfe, or remove out of his brewhoufe, any part of
is brewed orr. , . .,

,
. r ,

, 1 r i.

his guile or brewing or beer, ale, or worts, before the

wOole of fuch guile is brewed off, and be in his tuns,

backs, or coolers, and until the gager fhall or might have

taken an account of the fame, without firft giving notice

to the fupervifor or gager, at what time, and how much
of fuch guile or brewing he intends to cleanfe or remove,

and where he intends to difpofe of the fame; he fhall for

e?ery barrel forfeit 40 s. 7 cjf 8 IV* q. 30. / 21.

20. Where
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20. Where it mail appear to the gager, that any worts Gaser may

are miiJTxng, or not fairly let down into the tun, and the ^|
e for worts

gager cannot find the fame, he may charge for fo much
beer or ale, as fuch worts fo milling would reafonably make.

J IV. ft. i. c. 24. /. 6.

21. Gagers may take their gages, and make their re- Gage may be

turns and charges, upon warm worts in the backs, coolers,
talcen ln warm

or other veiTels ; and in fuch cafe make allowance of one
tenth part thereof for wafh and wafte ; which worts (hall

not be afterwards charged, when made into beer or ale.

1 IV. Jh 1. c. 24. /. y 4v

22. If any common brewer, innkeeper, vicluaHer, or Mixing fmall

other retailer of beer or ale, fliall after an account hath
beer withftronfr

been taken by the gager, convert any fmall beer or fmall

worts into ftrong beer or ale, by mingling the fame, and
mail fell, deliver out, or retail the fame, without giving

notice to the fame gager, of the quantity fo mingled and
converted ; or if any (uch brewer or retailer mall conceal

Or convey any beer, ale, or worts not gaged, from the fight

of the gager, whereby the king may be defrauded of the

duty j he fhall forfeit 20/. a barrel. 15 C. 2. c. 11. f. 12.

\W. [ejj\ I. c. 24./ 11.

23. No common brewer fliall fell, deliver, or carry out Time of deliver-

any beer or ale to any of his cuftomers, either in whole 1RS out>

cafk or by the gallon, in any city or market town, before

no ice given to an officer of excife, but between three in

the morning and nine in the evening from Mar. 25. to

Sep. 29. add between five in the morning and feven in the

evening between Sep. 29. and Mar. 25. on pain of 20 s.

a barrel. 15 C. 2. c. 11. f. II.

And by the ic if 11 JV. c. 11. No vinegar maker fhali

receive into his cuftody any liquors for making of vine-

gar, nor deliver out any vinegar in caflcs or by the gallon,

without notice firft given to the officer, unlefs from
Sep. 29. to Mar. 25. yearly, between feven in the morn-
ing and five in the evening j and from Mar. 25. to Sep. 29.
between five in the morning and feven in the evening -, on
pain of 50 1.

f. 12.

And on receiving fuch liquors into his cuftody, he {hall

fhew the fame to the gager before he mix them with any

other liquors, rape, or other materials; on pain of 20 1.

id./. 13.

24. It any common brewer, or innkeeper, fliall on Mixing after de-

carrying out his drink, or after it is carried out, mix any livered out -

fmall beer, or fmall worts, wi:h any ftrong beer or ale on
his drav, cr in 2ny victualler's cellar

;
or o.her place j he

(hall
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fhall forfeit 5 /. and the gager may tafte the drink upon the

dray, and alfo on requeft may enter the cellar or other

room in the pofleilion of any innkeeper or victualler that

{hall receive any drink from a common brewer, and tafte

the drink in the fame ; and if the innkeeper cr victualler

(hall refufe him to enter into his cellar or other rooms, or

to tafte the drink in the fame, he fhall forfeit 5 /. l&ZW.
'• 3°- / 2 3-

Mixing by the 25- No retailer of beer or ale, mail after the receipt

retailer. thereof from the common brewer, mix any beer, ale, or

worts of extraordinary ftrength, with any fmall beer, ale,

or worts, in any veflel containing three gallons or more

;

on pain to forfeit for every barrel fo mixt, double the duty

of excife for ftrong beer or ale, and fo proportionably for

any greater quantity. 22 & 23 C. 2. c. 5. / 11.

Meafure and al- 2 6. And for avoiding uncertainties in the returns of the

lowancefor gagers, the barrel of beer (within the bills of mortality)
l

T
k
wn

v
?
thin

Hiall be 36 gallons of four quarts to the gallon, according

tality. to the ftandard in the exchequer ; and the barrel of ale

32 gallons : And all other the liquors aforefaid, fhall be

reckoned according to the wine gallon. 12 C. 2. c. 24.

/ 34. 1 ^A I- c. 24. / 5.

And the common brewer, not felling the fame by re-

tail, for wafte by fillings and leakage, fhall be allowed on

every 23 barrels of beer, whether ftrong or fmall, three

barrels ; and upon every 22 barrels of ale, two barrels.

12 C. 2. c. 24. / 36.

But if any common brewer fhall make a falfe entry,

and be convicted thereof; he fhall, over and above other

penalties, forfeit the faid allowance for fix months then

next enfuing. 12C. 2. c. 24. / 37.

I» other places.
2 7- ^n all other places, 34 gallons fhall be reckoned for

a barrel of beer or ale ; and the allowance for wafte fhall

be 2 § on every 23 barrels. 1 W> Ji. 1. c. 24. / 5.

Notes of the gage
28

'
N°teS °f ^^ &*&' fl&ned ^ the ^agerS '

con *ain-

*n<i charge to be ing the inches and tenths of the backs, and wants of the

Wt. tuns, and quality of the liquors, fhall be left by them with

the common brewers of ale or beer, or fome fervant (if

demanded) at the time of taking the gages ; on pain of

40 s. 7 6* 8 W. c. 30. / 46.

And by the fame act, the gager fhall, within three days

after the end of every week, deliver to or leave with the

brewer or retailer, or their fervants, a true copy under his

hand, of each refpe&ive charge by him made, containing

the quantity and quality of the liquors by him charged in

fuch week ; and if he (hall negleci or refufe (after demand

in writing, 12 G. c, 28. /. 30.) to leave fuch copy, or

5 fhall
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fnall charge fuch perfon more than fuch copy contains, he

fhall forfeit iol. f. 25.

29. The commiffioners of excife or appeals, or juftices Relief in cafe of

of the peace, on complaint of any over charge returned ovcr charge.

upon them by the gager, fhall hear and determine the com-
plaint, and examine witnefles on oath, and thereupon, or

by other due proof, may difcharge fuch complainant of fo

much of his charge as fhall be made out before them. 1 IV.

fijf. 1. c. 24. / 13.

30. All common brewers of beer and ale, fhall once in Entry and pay-

every week; and all innkeepers, alehoufekeepers, victuallers mentof duties.

and other retailers of beer, ale, cyder, perry, or metheglin,

brewing, making or retailing the fame, fhall once in every

month, make entries at the excife office, of all fuch liquors

brewed, made, or retailed in that week and month refpec-

tively. 12 C. 2. c. 24. f. 29.

And all fuch common brewers who do not once a week
make due entries, fhall forfeit 10/. And every fuch inn-

keeper who doth not make true entries once a month,

fhall forfeit 5 /. And every alehoufekeeper, victualler, or

other retailer, who doth not once a month make due en-

tries, fhall forfeit 20 s. id. f. 30.

And every common brewer who fhall not pay within

a week after he made his entry, or ought to have made
his entry, fhall pay double value of the duty ; and every

innkeeper, alehoufekeeper, victualler, or other retailer who
fhall not pay within a month after he made his entry, or

ought to have made his entry, fhall pay double value of the

duty. id. f. 31.

Provided that no fuch perfon fhall be compelled to travel

for making the faid entries, or payment of the faid duties,

or other caufe whatfoever touching the fame, if he live in

a market town, out of the faid town ; if he live out of a

market town, then to no other place than to the next

market town to his habitation in the fame county, on the

market day. id. f. 32.

But no common brewer fhall be profecuted for any for-

feiture for any mifentry or fhort entry, if he fhall in one

week after the delivery of the copy of the return made by

the gager, rectify his entry according to the faid return, or

otherwife difcharge himfelf. 15 C. 2. c. 11. / 6.

But no brewer fhall have any benefit of this provifo, on any

information to be brought againft him for non-entry, falie

entry, or non-payment ; if it fhall appear by the evidence,

that he did not bona fide fhew to the gager all the beer, ak,

and worts of each refpe&ive guile, for fuch time for which

&ch copy of the return was made} or if any apparent fraud

was
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was a&ed, to defraud the king of his duty, for any part of

the drink brewed in the time for which fuch copy of the re-

turn is made or given by the gager. I W. fejf. i. c. 24
/ 10.

Exception of fel- 31. But if any perfon fhal! brew, and fell by retail, any
ling m fairs. fmall quantities of beer or ale in any fair, who is not other-

wife a common brewer or retailer thereof, and mall before

fuch felling and retailing, pay the excife for the fame ; he

fhall be freed from all penalties relating to fuch entries, and

the like. 12 C. 2. c. 24. /. 39.

Permit for re- 32. If any fweets, having paid the duty, mall be intend-
moval after duty

ecj t0 ^e removed, the excife officer (hall on requefl: give a
pai '

certificate unde* his hand, exprefiing the quantity and qua-

lity, and from whom and to whom they are to be fent

;

and if any maker (hall otherwife remove them, or vintner

receive them, he (hall forfeit 10 s. a gallon, and alfo the

liquor and cafks. 6 G. c. 21. f. 22.

Compounding. 33- The commiffioners and fubcommiiuoners may com-
pound with innkeepers and others for the duties. 12 C. 2.

c. 24. / 40.

But no perfon who hath compounded fliall, during the

term of fuch compofition, fuffer any beer or ale to be brew-

ed within his brewhoufe, for any other common brewer,

without firft giving notice to the commiflioners or fubcom-
mifTioners, and forthwith paying down the excife thereof;

upon pain that as well the brewer who {hall brew the fame,

as the brewer for whom it fhall be brewed, fhall forfeit 5/.

for every barrel. 15 C. 2. c. 11. f 14.

Utenfils liable to 34. All the brewing veffels and utenfils for brewing, into
the penalties and wnofe hands foever they fhall come, and by what convey-

ance or title foever they be claimed, fhall be fubjecT: to all

the debts and duties of excife in arrear for any beer or ale

made in the faid brewhoufe; and fhall alfo be fubjedfr to

all penalties and forfeitures again ft the laws of excife; and it

fhall be lawful to levy debts and penalties, and ufe fuch pro-

ceedings againft the utenfils therein contained, as it may be

lawful to do, in cafe the debtor or offender ufing the faid

utenfils had been the real owner thereof. 15 C. 2. c. 11.

/ i3-
.

Limitation of 35 . No information fhall be brought againfr. any common
actions. brewer, or alehoufekeeper, vinegar maker, or cyder maker,

for any mifentry or offence, but within three months after

the offence committed ; and notice thereof fhall be given to

him in writing, or left at his dwelling houfe, within a week
after laying and entring the information. I W. fejf. I.

c. 24. / 16. 12 &f 13 IF. c. 11. / 17.

36. If
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36. If any common brewer, or maker of cycler, making Drliverin ? matc"

beer, ale, or cyder for fale, (hall deliver to any diftilier or
rial

*
t0 mxkn'

vinegar maker, any warn, tilts, ale-beer, vinegar-beer, or

cyder, without fir It giving notice to thegager, what quan-
tity he intends to deliver, and when, and to whom; he mall
forfeit for every barrel 20 s. 8 fcsf 9 IF. c. 19. f. 9.

37. Ale, beer, cyder, or mum, may be exported ; pay- Exportation,

iftg cuftom is. a. ton. 1 IV.
fi. 1. c. 22.

And on exportation thereof the excife fhall be repaid.

22 & 23 C. 2. c. 5. / 15. 7 G. Jl. 1. f. 20. / 31.
But by the 1 G. 3. f. 7. on repayment of the excife

on ftrong beer and ale, there fhall be a deduction of 3 d. a

ton for the charges of the officers. / 5.

And when barley is at 24 s. a quarter, or under ; a
bounty fhall be paid to the exporter of ftrong beer or ale,

of 1 s. a barrel. /. 6.

II. Candles.

1. For every pound of tallow candles imported, fhall be Duty on candles

paid in the whole, by the feveral ads, 2 d. J. 2 IF. fejf. 2.
imP°«ed.

c. 4. / 37. 8 An. c. 9. / 1. 9 yf«. f. 6. / 11.

For every pound of wax candles imported, 8 d. 8 An,

c. 9. / 1. 9 .///*. r. 6. / 11.

2. For all candles made of wax, or ufually called or Duty on candles

fold for wax candles (notwithstanding the mixture of any m a
.

de in Great

other ingredients) made in Great Britain^ mail be paid 8 d.

a pound.

All other candles 1 d. a pound. 8 An. c. 9. f. 1. 9 An,

c. 6. / 11.

3. But the faid duties mail not be charged on fuch fmall Ruft lights m-
rufh lights, as fhall be made by any perfons to be ufed in «ptcd.

their own houfes only, fo as none of them be fold or deli-

vered out or made for fale, and fo as they be once only dip-

ped in, or once drawn thro' greafe or kitchen ffuff, and not

thro' any tallow melted or refined. 8 An. c. 9. f. 31.

4. During the continuance of the duties upon candles, 0il not t0 he

no perfon fhall ufe in the infide of his houfe, any lamp, ^£f^
*

wherein any oil or fat (other than oil made of fifh within

Great Britain) fhall be burned for giving lights on pain

cf 40 j. 8 An. c. 9. J. 18.

5. No maker of candles fhall ereel, fet up, alter, or ufe Places of making

any melting houfe, workhoufe, warehoufe, ftorehoufe, fhop, cand,es t0 be

room, or other place for the making or keeping of candles,
en

or for the melting or keeping any wax, tallow, or other

materials proper to be made into candles ; or ufe any copper,

furnace, moulds, or other veffel for melting of wax, tallow,

or
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or other materials to be made into candles; without notice
• thereof being firffc given in writing at the next office of

excife : on pain of 50 I. 8 An. c. 9. f. 6.

And all candles, wax, tallow, and other materials for

making candles, which (hall be found in any private melt-

ing houfe, workhoufe, or other place, and all private cop-

pers, furnaces, and other veflels, for which no entry mall

be made, or notice given, (hall be forfeited, or the value

thereof. 8 An. c. 9. / 17.

And by the 11 G. c. 30. If any maker of candles (ex-

cept compounders) fhall ufe any melting houfe, fhop, or

other place, for making or keeping of candles, or for melt-

ing or keeping of wax, tallow, or other materials, or ufe

any copper or other vefTel for melting the fame, or any
moulds or other utenfil for making of candles, without ha-

ving made entry thereof in writing at the next excife office

;

he fhall forfeit 100 1. f. 23.

And the officer, between five in the morning and eleven

in the evening, with or without a conftable, and between
eleven in the evening and five in the morning, with a con-

ftable, fhall be permitted on requeft to enter and fearch;

and all chefts and other like things locked up, fhall on his

requeft be opened ; on pain that every perfon obftrucling or

molefting him, fhall forfeit 100 1. 11 G. c. 30. / 24.

And if the officer on his fearching any unentered houfe or

place, fhall find candles either made or making, or tallow

or other materials melting or melted, or cottons or rufhes-

fpread, or any copper, mould, or other utenfil warm with

tallow or other materials; this fhall be fufficient evidence

to convict the offender in the penalty of 100 /. for having

ufed the fame not being entred. 11 G. c. 30. / 25.

And leaving a fummons at the place where the difcovery

was made, directed to the perfon profecuted by his right

or aflumed name, fhall be deemed as effectual as if per-

fonally delivered to him, and by his proper name, id,

f. 26.

f dukeaccoint
6#

.

The °ffiCer ^^ ^ ^ X tImeS
' ^^ °X hY niSht>coun

'and if in the night, then in prefence of a conftable, be

> permitted on his requeft, to enter the houfe, melting

houfe, warehoufe, or other place, belonging to, or ufed

by any perfon who fhall be a maker of candles ; and by
weighing or tale of the candles, or otherwife, to take an
account of the quantity ; and fhall thereof make a return

in writing to the commiffioners, or to whom they fhall

appoint ; leaving a true copy of fuch report, under his

hand, with or for the maker : and if he fhall refufe or

neglect to leave fuch copy (on demand thereof made in
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writing, 12 G. c. 28. / 30.) he fhall forfeit 40 s. 8 An.

c. 9. / 10.

7. And the maker mail keep jufl fcales and weights, The maker to

where he makes his candles ; and (hall permit and affift
keeP fcales and

the officer to make ufe thereof, on pain of 10 1. 8 An.

c 9. f. 11.

8. No maker of candles for fale, fhall begin to make Notice and tima

any courfe or making of candles, without notice thereof
of making "

firft given to the officer, unlefs from Sep. 29. to Mar. 25.

yearly, between feven in the morning and five in the even-

ing ; and from Mar. 25. to Sept. 29. between five in the

morning and kven in the evening; on pain of iol. 10 An.

c. 26. f. 107.

9. Every maker of candles for fale, fhall before he be- Maker to declare

gins to make or dip any making or courfe of candles, de-
Jizes."""

" "*

clare to the officer the number of flicks he defigns to make,
and the fizes of the candles whereof each flick is to confifl

;

and if fuch making cr courfe is intended to be of moulded

candles, then he fhall declare to the officer, before he begins

to fill the moulds, how many moulds he intends to fill at

fuch making, and how often he intends at fuch making to

draw the moulds : and if he (hall neglect or refufe to make
fuch declaration, or fhall after fuch declaration make any
increafe of his number of flicks, or of the fizes of his can-

dles in fuch making or courfe; or, in the cafe of making
mould candles, fhall fill a greater number of moulds, or

draw fuch moulds oftener than fhall be declared ; or if he

fhall, after the weighing of any making of candles by the

officer, increafe the weight of fuch candles, by redipping, or

otherwife; he (hall forfeit 10 1. 10 An. c. 26. f. 106.

And by the 11 G. c. 30. If any maker of candles for

fale, fhall begin to make any courfe of candles, not being

mould candles, or make preparation for the fame without

notice in writing to the officer of fuch his intention, and

of the time of the day or night when he intends to begin,

and of the number of flicks of which fuch making is in-

tended to confifl, and of the fizes and number on each

flick ; he (hall in default hereof, or if he have at fuch ma-
king more ilicks, or more candles, or larger than men-
tioned in the notice, forfeit 5c/, and if after fuch notice,

he fhall not begin at the time, or within three hours of it,

fuch notice fhall be void. f. 27.

And lighting a fire under a vefTel for melting the mate-

rials, or finding in fuch veiTel, or in any mouldy the ma-
terials melted or melting, or cottons or rufhes fpread or

fpreading, (hall be deemed to te fuch a beginning to "juorky

as fhall make him liable to the faid forfeiture, f. 28.

10. The
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The officer {hall io. The officer (hall be permitted to take an account

ttrisdsniflbg"
°f^ quan *ities of wax, tallow, and other materials; and
if he (hall mifs any that he had taken account of at the

laft time he was at the maker's, and (hall not on demand
receive fatisfaction what is become thereof, the officer may
charge fuch quantity of candles, as the materials fo miffing

in his judgment would have made, not exceeding io8/Z>. of

candles for every 112 lb. of materials miffing, and fo pro-

portionably. 8 An. c. 9. f. 12.

And if any fuch maker lhall obflrucT: the officer, he {hall

forfeit 20/. f. 13.
Candles fpoiled Ir Candles cracked or fpoiled in making, may be de-

faced by the officer, who mall make allowance for the duty.

8 An. c. 9. f. 29.
Removing can- 12. No maker of candles mall (on pain of 20/.) remove

ve

es

ed>

eore ur~ any candles, before the officer hath taken account of the

fame, without giving to the officer, within the bills, 24
hours notice y and elfewhere, two days notice, of his in-

tention to remove the fame. 8 Art. c. 9. f. 14.
Candles trafur-

I ^ < ^he maker fhall keep his candles which have not

fcparate.
* ** ^een farveyed, feparate from ail other candles which have

been furveyed, for 24 hours after making, within the bills,

and for two days elfewhere ; unlefs they mall have been

fooner furveyed by the officer: on pain of 5 1. 8 An. c. 9.

/i S .

Search for can- j^ # If any officer of the excife fhall have caufe to fufpe&
esconceae

. ^^ an^ can(j]es are fraudulently concealed, if it is within

the bills, then on oath made by fuch officer before two

commiffioners, or if it be elfewhere, then upon oath before

any juftice of the peace, fetting forth the ground of his

fufpicion, they or he may impower fuch officer by day or

night by fpecial warrant (but if in the night, in prefence

of a conflable) to enter into the places fufpected, and feize

and carry away as forfeited all fuch candles, together with

the package ; and if any perfon fhall obftrucr. fuch officer,

he fhall forfeit 100I. 23 G. 2. c. 21. f. 34.
Further penalty j^ Jf anv maker of candles for fale, mail mingle can-

mingling, or dies which have not been weighed by the officer, with thofe

concealing. which have ; or fhall fraudulently remove any before weigh-

ing ; or conceal any candles o«r materials : he fhall forfeit

100 1. 11 G. c. 30. / 30.
Entry of candles j^ Every perfon who (hall make any candles within the

bills of mortality mail monthly, and elfewhere once in

every fix weeks, make a true entry in writing, at the next

excife office, of all candles by him made within fuch time;

which entry fhall contain the weight, number, and fize of

the candles, and what quantity thereef was made at each

4 courfe
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courfe in the feveral weeks ; on pain for every neglect of

entry to forfeit 20 /. Which entry fhall be upon the oath

of the maker or his chief workman, according to the beft

of their knowledge and belief; the faid entries and oaths,

within the bills, to be made with and adminiftred by fuch

officer as the cornmiflioners fhall appoint at the general ex-

cife office, and elfewhere by the collectors or fupervifors.

8 An. c. 9. / 7.

But he mall not be obliged to go further than the next

market town, for making fuch entry,
f. 8.

17. And the maker iliall in four weeks within the bills, puty t0 he

and eifewhere in fix weeks, after fuch entry, pay and clear
ceared cff*

off the duties ; on pain of double duty ; and no maker after

default in payment fhall fell, deliver, or carry out any can-

dles, till he hath paid off the duty, on pain of double value.

8 An. c. 9. / 9.

18. And if there fhall be found in the poffeffion of any Candles not en-

maker of candies for fale, any c.mdles not mentioned in the tred
»
nor dut/

entry made by him, and of which the officer hath not had
pai '

an account, and the duties have not been paid; he fhall be

chargeable with the duties, and if he do not pay the fame,
he fhall be liable to double duty, unlefs he fhall prove

that the duty hath been paid, or that he bought the fame
of fome other chandler who had paid the duty, and that he

gave fix hours notice in writing to the officer, or at the

next excife office, of his intention to buy the fame, and of

whom. 11 G. c. 30. / 29.

19. No perfon fhall expofe to fale any candles, unlefs in Candles where

his publick fhop or warehoufe, publick fair or market; on t0 be fold *

pain of 5 1. 8 An. c. 9. f. 18.

20. The commiffioners or fuch perfon as they mail ap- Compounding,

point, and in default thereof the collector or fupervifor, may
compound with perfons that make candles for their own
private houfes, for the duties, at 1 s. by the year for every

head in the family, to be paid quarterly ; and fuch perfon

fhall not be liable to the duties. 8 An. c. 9. / 20.

But if any perfon after compofition fhall fell or deliver out

any candles, or fhall permit any other perfon to make can-

dles in his houfe or outhoufe ; or fhall have more perfons of

his family than he fhall compound for, without giving

notice of them in writing at the next excife office, at or

before the next quarter day, and paying the like compofi-

tion for them, he fhall forfeit 5 /. and lofe the benefit of

his compofition, and be liable to the duties and furvey of

the officers; and for every pound of candles fo privately

fold or delivered out or made, fhall forfeit 5 s. / 21.

Vol. I. I i And
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And every fuch compounder, who (hall make defauk m
continuing the fame, mail in ten days make entry upon
oath of all fuch candles as he fhall be pofieffed of, at the

excife office, on pain of forfeiting 20 /. and the candles of

which no fuch entry mall be made; and in fix days after

fuch entry, fhall pay the duties, on pain of double value of

the candles, and his houfes and other places mall be liable

to the fearch of the officers. 9 An. c. 6. f. 14.
Candles carried 2 i. Cocquets granted for (hipping candles, to be landed

in any other part of the kingdom, fhall exprefs the qua-

lity, quantity, and weight, the mark of the package, and

by whom made and fold, and where configned; and if they

fhall be {hipped without fuch cocquet, they fhall be for-

feited, and feized, together with the package. 23 G. 2.

c. 21. / 29.

Exportation and 22. No candles fhall be imported, otherwife than in fome
importation. package, containing at leaft 224/4. of neat candles, and'

flowed openly in the hold; on pain of being feized and

forfeited, together with the package; and the matter of the

velTel (hall forfeit 50 1. 23 G. 2. c. 21. f. 27.

But on information brought againft fuch matter, he may
detain the wages of the mariners, till it be determined; and

if it fha:l appear, that the candles were put on board by

any mariner without the matter's knowledge, the matter

may apply fuch mariner's wages, in payment of the forfei-

ture. 26 G. 2. c. 32. / 8.

And the officers of excife (in like manner as the officers

of the cuftoms) may go on board any vefiH, and fearch for

and feize all candles forfeited, together with the package;

find they may likewife feize fuch as before entry and pay-

ment of duties, fhall be found unfhipping or unfhippecT.

23 G. 2. c. 21. f. 28.

Candles for which the duty hath been paid, may be ex-

ported, and the duty drawn back. 8 An. c. 9. / 24,

25, 26.

But no drawback mail be allowed, on the exportation

of any foreign candles imported. 23 G. 2. £.21. f. 36.

And the officers of excife or cuftoms may feize any can-

dles, with the package, that fhall be found in any veffel,

cart, or other carriage, where they fhall have good reafon

to believe, that the fame were made in fome private work-
houfe, or elandeftinely imported without payment of duty

;

or that the fame have been exported and relanded after re-

payment of the duty ; and if the party in whofe poffeffion

tjie fame fhall be found, fhall not at the hearing of the in-

ijrmation, make it appear that the duty hath been paid or

fecured^
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fecurcd, he fhall forfeit 5/. for every ico lb. weight, and

alfo the candles and package fhall be forfeited, f. 30.

And if any foreign candles fhall be unfhipped, with in-

tention to be laid on land, before entry and payment of the

duties, or fhall be landed again after ihipping for exporta-

tion upon debenture; the fame, together with the package,

vefTels, boats, horfes, and other carriages, ufed in landing

or conveying the fame, fhall be forfeited, and may be feized

by any officers of the cuftoms or excife; and the perfons

from whom the fame (hall be feized fhall forfeit 5 /. for

every hundred weight, f. 31.

And if any perfon fhall knowingly harbour or conceal

any candles unlawfully imported, or relanded after fhioping

for exportation upon debenture; he mall, whether he claims

j

any property therein or not, forfeit 50/. for every hundred

1 weight, together with the candies and package, f. 32.

And where any fuch candles fhall be feized as forfeited,,

,
and no perfon fhall claim the fame in 20 days, if it is

' within the limits of the chief office of excife in London, the

J
officer who made the feizure may caufe notice figned by the

folicitor of excife, to be affixed at the Royal Exchange, of

, the time of proceeding to trial and condemnation of the

< fame by the commiffioners of excife ; and if it is out of the

i faid limits, then puhlick notice fhall he given by proclama-

j

tion at the next market town on the market day next after

the faid 20 days, of the day and place where the juftices

will proceed to trial and condemnation thereof. And the

> judgment thereon, fhall not be liable to any appeal, or to

be removed by certiorari, f. 33.

23. All the faid fines, forfeitures, and penalties, may be Power of th*

recovered and mitigated as by the laws of excife, or in theJ uftices *

courts at IVeJlmlnJhr ; and diftributed half to the king, and

half to him that fhall inform or fue. 8 An. c. 9. f. 28.

11 G. c. 30. /. 39. 24 G. 2. c.40. f. 33.

24. And if the party is not fatisfled with any judgment Appeal,

of the juftices on the act of 23 G. 2. c. 21. before, men-
tioned, he may appeal to the next quarter feffions, except

in the cafe before mentioned where no perfon fhall claim

the goods feized.
f. 37.

25. And on informations on the faid a&of 23 G. 2. the Mitigation.

mitigation fhall not reduce the penalty to lefs than a fourth

part, over and above the cofts and charges to be allowed.

/• 38-

26. And where candles fhall be feized for nonpavment of proof *° ]ie cn

. duties, or non-entry, and it fhall be difputed whether fuch
1 '

• payment or entrv was made or not, the proof fin II lie on

the claimer, and not on the officer. 23 G. 2. c. 21. / 35,

I i 2 27. AHV
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tfienfih liable to- 27. All candles, materials, and utenfils for making of
the dunes and"

can(}jeS5
'm cuftody of any maker of candles, or perfon in

truft for him, ihall be chargeable with all duties in arrear,.

and fubjecl: to all penalties and forfeitures, in the fame

manner as if the debtor or offender were the lawful, owner,

8. An. c. 9. / 19.

I'll. Coaches.

E\ity on coacBe* i. For every eoach, berlin, landau, chariot, calafh, with

four wheels, chaife marine, chaife with four wheels, and

caravan, kept by any perfon for his own ufe, or to be let

out to hire ; fhall be paid 4 /. yearly : and for every calafh,

chaife, and chair with two wheels, kept by any perfon for

his own ufe, or to be let out to hire ; fhall be paid 40 ft

yearly. 20 G. 2. c. 10. f. 1.

But this mall not extend to licenfed hackney coaches, within

London and JPeJhninJler and the fuburbs thereof, not em-

ployed in carrying perfons more than ten miles from the

laid cities. /. 11.

Nor to coaches kept for Jale : But no fuch carriage fhahy

whilft in pofleflion of the coachmaker or other perfon, be

employed for his own ufe, or for the ufe of any other per-

fon (other than fuch whofe carriage fhall be then and there

mending), or be let out to hire ; on pain of 20 1. /. 12.

Nor to any publick Jlage coach, which is conftantly en>

ployed in carrying paffengers for hire, on certain fixed days

in every week, and not let to hire by way of by-jobh, for

a day, or any longer time. f. 7.

Nor to any poft chaife kept for hire by the poftmafter ge-

neral, or any deputy poftmafter : But fuch poft chaifes fhall

in* 30 days after letting out the fame, be entred by the

©wners at the next office of excife ; and fhall (befides the

king's arms) have fuch mark of diftin&ion fixed thereon,

as (hall be appointed by the.commillioners -

3 on pain of 20 1.

/ 8, 9.

And the commiffioners fhall caufe a mark of diftinclion

to be fixed on every fuch carriage, that fhall be let out to

hire ; and if any perfon fhall let out to hire any fuch car-

riage without fuch figure fixed thereon, or fhall take ofF

the fame when fixed ;. he fhall forfeit 20 1. f. 10.

Moreover, no perfon fhall be obliged to pay the faid

yearly fum of 4/. for more than five fuch carriages kept for

his own ufe only ; but if he keep the fame for fupplying

any waiting jobb* by the day, week, month, quarter, or

any other time, or to be let out to hire, he fhall pay 4/.

ibr each, tho' exceeding the number, of five 5 and every

perfon
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perfon who mall keep fuch carriage with two wheels, to he

let out for hire, (hall pay 405. yearly for each, tho' ex-

ceeding the number of five. f. 2.

2. Every perfon who fhall keep fuch coach or other car- "Entry and psy-

riage, (hall in 20 days after heihall begin to keep the fame, ment 01 ihc **"

and within 20 days yearly after the expiration of 12 kalen-

•dar months after the time of giving fuch flrft notice, *

give notice in writing, at the chief office of excife in Lon-

don (if within the bills) ; and elfewhere, fhall give notice

at the next office of excife,—of his keeping the fame, and

the number, and whether with four or two wheels, and
where he refides ; and at the fame time pay down the du-

ties: on pain of 20I. f. 4, 5.

But if the duties are paid, and entry made, before infor-

mation brought, the party (hall not be profecuted, tho' it

be not ftriclly within the time limited. ^15.
And the faid entry and payment (hall be regiftred by

the proper officer, and a receipt given for the duty, of

which receipt the officer fhall keep an indented duplicate.

/6.
3. Where a perfon (hall die before the end of the year, Perfon dying be-

the perfon claiming title to the coach, may ufe it, as the fore the end «f

deceafed might have done. / 16.
the >' ear *

4. All the faid rates and duties, and all forfeitures and Power of the

offences, mail be determined by the commiffioners of excife J uftlces *

(or of appeals, in cafe of appeal), within the limits of the

chief office In London ; and elfewhere, by two juftices near;

who fhall, on complaint upon oath, fummon the party,

and on his appearance or contempt, may examine the facl,

and on proof thereof either by confeffion, or oath of one

witnefs, give judgment, and ifllie warrants for levying pe-

nalties by diftrefs and fale (if not redeemed in 14 days)

;

which (hall be employed (all neceffary charges flrft deduct-

ed) half to the ufe of the king, and half to the informer

:

and for want of fufficient diftrefs, they may imprifon the

party till fatisfa&ion is made. f. 13, 14.

[But as thefe duties chiefly affecl: the nobility and perfons

of diftincfion, it had been better if the act had been more
explicit with refpecl to the punifhment ; otherwife it may
not be fo fafe for juftices of the peace, upon fuch vague

and general words, to imprifon a peer of the realm, or di-

ftrain the goods of a member of parliament during their

feffion. JBut if the juftices will proceed, or fhall be com-
pelled by mandamus, or otherwife, fo to do; they muft re-

member withal, that by the 27 G. 2. c. 20. they may not

order the -diftrefs to be detained more than eight days, nor

lefs than four.]

I i 3 5. Perfons
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Appeal. 5. Pe-rfons aggrieved by the determination of the juftice?,

may appeal to the next quarter feffions. f. 13.

IF. Coffee, tea, and, chocolate.

Duty on coffee. I. For all coffee imported, (hall be paid at the cuftom

houfe, in the whole, the fum of 3 d. a pound. 10G, c. 10.

/ 48, 49-
And an inland duty, to be paid by the maker or feller,

of 2 j. a pound, id. f. 4, 6.

Except coffee of the growth of the Britijh plantations in

America ; which (hall pay only I s. 6 d. a pound. 5 G. 2.

c. 24. / 1.

And by the 32 G. 2. c. JO. An additional duty is laid

upon all coffee to be fold in Great Britain, by wholefale or

retail, to be paid by the feller, of u. a pound, f. 10.

Duty on tea. 2. No tea (hall be imported, but from the place of its

growth ; on pain of forfeiture. 1 1 G. c. 30. f.
8.

And by the 18 G. 2. c. 26. Over and above the cuf-

toms on importation, there mall be paid on all tea, an in-

land duty of 1 j. a pound, and 25/. for every 100/. of the

grofs price at which it mall be fold at the Eaji India com-
pany's fales j which fhall be paid in ready money by the

proprietor to the collector, before it be taken out of the

warehoufe. f. 2.

In order to which, the commiffioners may appoint officers

to attend at the Eaji India company's fales, and take an

account of the names of the buyers and prices, and make
report thereof to the commiflioners; from whence the 25 /.

-per cent, mall be afcertained ; and to prevent miftakes, the

faid officers may infpetl: the company's books. 18 G. 2.

c 26. / 6.

And every perfon declared the beff. bidder at fuch fale,

ffiall within three days after, depofit with the company or

their clerk 405. for every tub and chefr. of tea, on pain of

fix times the value, and fuch fale (hall be void, and the

fame fhall in 14 days after be put up again, f. 7.

Duty on cocoa 3- No chocolate ready made, or cocoa paire, fhall be

TMits and choco- imported, on pain of forfeiting the fame, and double va-

lue ; and aifo the bags, calks, and other package, ic G.

C. 10. / 2.

For cocoa ndts imported, fhall be paid at the cuftom

houfe in the whole, 16s, a hundred weight. 10 G. c. 10.

/ 47 » 49-

And if any perfon mall import any cocoa nut {hells or

hufks, without the nuts, the officers of the cuftoms, excife,

or ir.'and duties, may feize- them, with the bags3
boxes.
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and package ; and after condemnation they (hall be de-

ffroyed or otherwife difpofcd of, as the refpcelive commif-
fioners, or three of them mall appoint ; and they may re-

ward fuch officer in any fum not exceeding 20J. a hundred
weight. 4 G. 2. c. 14. /. 12.

For all chocolate made or fold in Great Britain^ fhall be

paid by the maker or fetter, is. 3;/. a pound. 10G.
c. 10. / 6. 32 G. 2. c. 10. / 10.

4. The excife officers may go on beard any (hips, and Officers. -

fearch as the officers of the cufloms may do, for coffee, tea,
'

cocoa nuts, chocolate, and cocoa parte, and feize all fuch
a

' '

k

as fhall be forfeited, or fhali be urifhipt without entry and
.payment of duties, with the boxes, bags, and other package.

U G. c. 30. / 1.

5. And where any veiTel coming from foreign parts, and ships hovering

having fix pounds or more of tea on "board, fhall be found nesu thecaaft.

at anchor, or hovering within two leagues of the more, or

be within the limit; of any port, and not proceeding on
her voyage, wind and weather permitting ; all fuch tea,

with the chefts and other packa e, or the value thereof,

fhall be forfeited (whether bulk (hall have been broken or

not), and the fame may be feized and profecuted, or the

value thereof fued for by the officers. 9 G. 2. c. 35.

f. 22.

6. Coffee, tea, and cocoa nuts imported, on entry at the The faia occd3

cuftom houfe, and paying or fecuring the duties, fhall be to be ware-

put into a warehouse, to be provided at the charge of t le
houled «

importer, and to be approved of by the commiffioners of

the cufloms. 10 G. c. 10. f. 26.

7. And if any perfon fhall import any coffee, tea, or Penalty of not

cocoa nuts, without entry, and bringing the fame into entring and

the warehoufe, the fame fliall be deemed ciandeftinely run, warehoufing.

and may be feized by any officer of the cufloms or inland

duties ; and the offender mail forfeit the fame with the

package, and the horfes, carts, and carriages. 10 G. c. 10.

8. And the owner of the faid goods, and the officer for Ou-ner and offi-

ce inland duties (who (hall be appointed by the comm if-
c" to have each

fioners of the faid duties) fhall have each a lock and key

;

"

and the owner may in prefence of the faid officer, and of

the warehoufe keeper (to be appointed by the commiffioners

of the cufloms) view, garble, and fort the faid goods, to

make them merchantable, and receive them out in the

manner hereafter mentioned. 10 G. c. 10.
J'.

26, 29, 30.

9. That is to fay, As to coffee and tea in thefirft place; Takingout ofthe

—If they are intended to be taken out for homefitfnfump-
'

cofft*
. •

i
• ji-nnii anu tf a tcr hcjr.c

tion, the proprietor, within the bills, fhall make entry

I i 4 with
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with the receiver or colleclor in London, of fo much as he

intends to take out of the warehoufe, and pay down the

duty ; and elfevvhere (hall make entry at the next Gffice,

and pay the duties to the collector ; and on producing a

certificate figned by fuch collector or receiver (certifying

that he has received the duty) to the warehoufe keeper, he

{hall deliver out fo much as is mentioned in the certificate;

and {hall deliver a permit to accompany fuch coffee or tea

{b delivered out, which {hall alfo be figned by an officer

attending the warehoufe, to prevent the feizing thereof.

10 G. c. 10. / 26.
Taking out of ^ ^ t cocoa nuts intended to be taken out of
thewjrehoufe . '

cocoa nuts to be the warehoufe, to be made into cnocoiate;—an entry there-

made into cho- f maH De made by the proprietor with the receiver or col-

lector, as a charge on him and alfo on the buyer; who {hall

certify fuch entry to the warehoufe keeper; and on fuch

certificate, the quantity of cocoa nuts mentioned therein

{hall be delivered out with a permit figned by the officer

at fuch warehoufe, to be delivered to the officer where tfcey

are intended to be carried, that the fame ( tricer ma) ta;ce

the fame into {lock. 10 G. c. 10. / 26.

;
out of 11, And as to coffee, tea, and chocolate intended for

, exportation;— it {hall be delivered out of the warehoufe,
tCa

>
and

- r 1 • /1_ 11 1 1 i 1 1

late, for on iecunty given that it mail be exported, and not reland-

tatiofl. ecj j which fecurity {hall be difcharged, on a certificate un-

der the common feal of the chief magiftrate in any place

be T end the feas, or under the hands and feals of two known
Britifh merchants there; that the fame were there landed,

or on proof by credible perfons that it was taken by ene-

mies, or periffied in the feas. 10 G. c. 10. f. 26.

But. by the 18 G. 2. c. 26. No drawback {hall be al-

lowed on tea exported, f. 5. Saving that it may be ex-

ported to Ireland, or the BritiJI) plantations in America,

without paying the inland duties before mentioned. 21 G. 2.

c. 14.
What quantity I2< And no feller or dealer mall receive out of the

out at a time! warehoufe, lefs than one hundred weight of each fort at

one time ; except where the importation and delivering in

{hall be in lefs quantities, or where the fame {hall be fold

in lots or parcels lefs than a hundred weight. 10G. c. 10.

/ 34.
Warehoufe j^. And the warehoufe keeper and officer appointed by

^"£lif'~ the commiffioners of the inland duties {hall each of them

account. keep a book, wherein they fhall enter an account of all cof-

fee, tea, and cocoa nuts brought into and carried out of the

warehoufe, and the day and time when, and how much

was delivered for home confumption, and how much for

exportation,
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exportation, and the names of thofe for whom it was deli-

vered out ; and fhall every fix weeks, or oftener if required,

tranfmit an account thereof in writing and on oath to the

refpeclive commiffioners, with an account how much is re-

maining in the warehoufe : Which faid commiffioners (hall

in one month appoint a perfon to infpedl: the books and
warehoufes, and examine the accounts; and if it fhall ap-

pear that any was otherwife delivered out, or before pay-

ment of the duties on fuch coffee and tea as were fold for

home confumption, or giving fecurity for what was deli-

vered for exportation, the warehoufe keeper and officer

refpeclively offending fhall forfeit 100/. and be difabled to

hold any publick office. 10 G. c. 10. f. 29.

14. Every perfon who mail keep a publick houfe, (hop, "Who (hall be

cellar, or other warehoufe, for felling of brandy or other ?
eeme

?
a deal«

fpirituous liquors, and fhall have in his cuftody any coffee, and chocolate!

tea, chocolate, or cocoa nuts above fix pounds weight,

{hall be deemed a dealer in the faid commodities, n G.
c. 30. / 4.

15. No perfon fhall be permitted to fell or retail any Licence for re-

coffee, chocolate, fherbet, or tea, without licence firft had tailins-

by order of the general feflions of the peace in the refpeo?

tive counties (certificate being fir ft mewed, that he hath

given good fecurity for payment of the duties to the king);

or from the chief magiftrate of the place in whofe jurif-

di&ion he fhall inhabit. And no licence fhall be granted

to any retailer, till fuch fecurity fhall be given by recog-

nizance or otherwife: For which licence, recognizance,

and fecurity, 12 d. fhall be given, and no more, for the

payment of the excife. And perfons felling without fuch

licence and fecurity, fhall forfeit 5 /. a month. 15 C. 2.

c. 11. / 15.

16. Every druggift, grocer, chandler, coffee-houfe keeper, Houfes of ma-

chocolate-houfe keeper, and other perfon felling or dealing nufafturing and

n- 1 ,• r ii- 1

to
fale tobeentred,

in coffee, tea, and cocoa nuts, or making or felling chew

colate, either by wholefale or retail, (hall before he take

any the faid goods into his poffeffion make entry in writing

of all ftorehoufes, fhops, rooms, and other places intended

to be ufed by him, at the office for the divifion ; on pain

of forfeiting 200/. and the faid goods found therein, with
the canifters, bags, veffels, and other package. 10 G. c. 10.

j: ,0.

And no entry of any (hop, warehoufe, room, or utenfil

for carrying on any trades aforefaid, fhall be deemed a le-

gal entry, unlefs made in the name of the real owner of,

and trader in fuch fhop ; and the perfon who acls as vifible

owner of fuch place, or principal majiaeer in fucrntrade,

fhall
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(hall be deemed the real owner and trader, and confequently

liable for any flock found there, or for not making entries,

or other offences. 1 8 G. 2. c. 26. f. 8.

And none of the faid goods (hall be offered to fale but m
places entrcd, or in a warehoufe to be approved of by the

commiffoners ; on pain of forfeiting the fame and treble

value, together with the canifters, bags, and other package.

10 G. c. 10. / 14.

Notice of bring- 17. No coffee, tea, cocoa nuts, or chocolate fhaii be
mg ia. brought into any fuch (hop or other place, without firft

giving notice thereof to the officer of the divifion, and lea-

ving with him a certificate figned by the officer of the divi-

fion from whence they were brought, that the duties on

fuch coffee^ tea, arid chocolate have been paid, or that they

have been condemned as forfeited ; and in cafe of bringing

in of cocoa nuts, that they have been entred with the of-

ficers of the cu Horns, or were condemned as forfeited j and

evprcffing the quantity and quality, and where the duties

were paid, or at what port the cuitoms and duties were

paid for the cocoa nuts, or were condemned ; on pain of

forfeiting the fame and treble value, with the caniflers, bags,

and other package. 10G. c. 10. f. II.

Permit when fold jg # And where any of them fhall be fold in the faid
to the retailer. ^^ p ]aceSj above the weight of 6 lb. the officer fhall, on

requeft of the feller, give to the buyer a certificate figned

by him, expreffing the quantity, and the names of the buyer

and feller, and that the duties have been paid, or that the

cocoa nuts have been entred with the officers of the cufioms,

or that they have been condemned as forfeited ; which cer-

tificate fhall be left with the officer of the divifion to which

the fame is intended to be carried, to prevent the feizing

thereof. 10 G. c. 10. /." 15.
Officers to enter IO/t The officers fhall be permitted at all times by day,

urvey
* to enter all warehoufes, fheps, and other places, and by

weighing, gaging, of. otherwise, to take an account of the

quantity and forts ; in the weighing whereof the owner

{hall be affifting, and keep juft weights and fcales j on pain

of 100 1. 10 G. c. 10. / 12.
Search for goods 2 o. And if any officer (hall have caufe to fufpcc"t, that

any the faid goods fhaii be concealed, if it is within the

bills, then on oath made before two cornmifTjoners, or elfe-

where, before one or more juflices, fctting forth the ground

of his fufpicion, they may by warrant authorize fuch offi-

cer by day or nighi, but if in the night then in prefence

of a coiiftable, 10 enter the place fufpecled, and fei'ze and.

carry away the fame (if found) as forfeited, together with

the bao-s, caniflers, and other package 3 and if any perfofi

o Jhali
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{hall obftruct fuch officer, he fhall forfeit icol. 10 G.
c. 10. / 13.

And if any feller or dealer fhall conceal any tie fald

goods, he fhall forfeit the fame and treble value, with tl e

canifters, bags, and other package ; and if any perfon fhall

obftruct the officer in feizing any of the faid goods bv virtue

of this or any future act, or after feizure {hall endeavour to

refcue the fame, or break or damage the veffels or package

;

he fhall forfeit 50 1. f. 39, 40.

And by the 11 G. c. 30. Two commiffioners or any jus-

tice of peace, on complaint by an officer on oath, that he

fufpects any dealer not to have made true entries, (ettfnor

forth in fuch oath the caufes of his fufpicion, may fummon
fuch fufpected perfon to appear with his books, and exa-

mine him on oath touching the truth of his entry ; and if

he fhall refufe or neglect to appear, or to make fuch oath,

he fhall forfeit 20 1. f. 12.

21. No perfon fhall mix with coffee, to increafe tke Trae mam l̂tm

weight, any butter, greafe, water, or other materials; on turiag ot crff*

pain of 100/. and if any dealer fhall knowingly buv or

fell any fo mixed, he mall forfeit ico 1. u G. r. 30.

/ 9.

And the commiffioners may appoint houfes and proper

materials for roafting of coffee berrie<, and officers to at-

tend them, and one perfon at each houfe well (killed in.

reading of coffee ; to which all perfons may refort to have
their coffee berries roafted, bringing a certificate from an
officer that the duties have been paid, or that it hath been

condemned as forfeited ; for the roafting of which coffee

fhall be paid 8 s. a hundred weight. 10 G. c. 10. f. 31.

But the fellers and dealers may if they think proper, fend

their own roafters ; who flul! be permitted to roaft the fame,

paying 3 s. a hundred weight. 10 G. c. 10. f. 32.

And during the continuance of fuch roafting houfes, no
coffee berries fnail be roafted, burned, or dried, but in one
fuch houfe ; on pain of forfeiting the fame, and 5 s. a pound.

10 G. c. 10. / 33.
And if any officer or roafter fhall neglect or refufe to at-

tend fuch houfe, he fhall forfeit 10/. for the iirft offence,

and 20 /. for the fecond, and be incapable to hold any office

Hi the revenue. 10 G. c. ic. f. 34.

22. No dealer in tea, or manufacturer, or dyer there- True mannfe.
of, fhall adulterate it, or alter, or manufacture it with any tur.ng a tea,

drug, or mix it with any leaf or other ingredient ; on pain

of forfeiting the fame, and 100/. 11 G. c. 30. f. 5.

And by the 4 G. 2. c. 14. If any dealer in tea fhall dve,

or manufacture, any ftoe leave?, liduorice leave?, or the

leaves
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leaves of tea that have been ufed, or any other leaves m
imitation of tea, or fhall mix or colour fuch leaves of tea,

with terra japonica, fugar, molofles, clay, logwood, or any

other ingredients ; or mall offer to fale, or have in hiscuf-

tody any fuch leaves in imitation of tea, or any fuch ftained

leaves of tea mixed with any ingredients j he (hall forfeit

for every pound weight thereof iol. f. u.
23. The maker of chocolate, if within the bills, fhall

weekly, and elfewhere every fix weeks, make entry in

writing at the next office, of all chocolate made by him

within that time, fetting forth the weight thereof, on pain

of 50/. Which entry (hall be upon oath of the maker or

his chief workman, according to the heft of his knowledge

and belief, to be adminiftred within the bills by fuch officers

as the commiffioners (hall appoint, and elfewhere by the

collectors and fupervifors. But no perfon fhall be obliged

to go further to make entry, than the next market town.

10 G. c. 10. / 17.

And he (hall in one week within the bills, and elfewhere

in fix weeks after entry, clear oft the duties, on pain of

50 /. befides the duty ; and he (hall after default in pay-

ment, fell or deliver none out till the duty is paid, on pain

of treble value. 10G. c. 10. f. 1$.

And he (hall at the time and place of entry produce the

fame fo made (on pain of 20 s. for every pound not pro-

duced) , which chocolate fhall be tied up with thread in pa-

pers of one pound, half a pound, or a quarter of a pound

each, and not more or lefs ; which (hall be marked or

ftamped by the officers. 32 G. 2. c. 10. f. 16.

And if any perfon (hall fell chocolate in any lefs quantity

than a quarter of a pound j or fhall fell and deliver any

chocolate not being duly marked or ftamped ; or not in-

clofed and tied up with the identical piece of thread directed

to be ufed in tying up the fame before it was ftamped ; or

fhall fell and deliver any chocolate, whereof the thread or

{lamped label inclofing the fame (hall have been broken or

opened ; he (hall forfeit 20 1. f. 17.

And if any perfon fhall counterfeit the faid (tamp, or

fhall knowingly fell any chocolate with a counterfeit (lamp

;

or fhall, on chocolate, for which no entry hath been made,

nor the duties paid, fix any paper with the (tamp on ; he

(hall forfeit 500/. and be committed to the next county

gaol for twelve months. 10 G. c. 10. /. 22. 11 G. c. 30.

/ 13-

And if any ftamped chocolate fhall be damaged, the

owner may in prefence of an officer open it, and deliver

the ftamps to the officer, and work it over again with frefh

cocoa
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cocoa nuts, and have it reftamped, paying duty for what
is added, n G. c. 30. f. 14.

But on reworking chocolate, proof mall be made (before

the commiffioners within the bills, and before two juftices

elfewhere) that the duties for the cocoa nuts whereof it was
made, and for thofe alfo which are added, have been paid,

and the chocolate entred. 11 G. c. 30. f. 15.

24. If any perfon mail be minded to make chocolate for Chocolate mac'a

his own family, and not for fale, and mall give notice
f

or Pnvate ****

thereof under his hand to the officer of the divinon, three

days before he begin to make, in which notice fhall be fpe-

cified the quantity of cocoa nuts defigned to be made into

chocolate, the name of the perfon to be employed in the

making, and the place where ; in fuch cafe the officer fhall

give a permiffion under his hand for making the fame, and
the place fhall not be liable in refpecf. thereof to be furveyed.

10 G. c. 10. f. 23.

And the perfon for whom it is made, fhall in three days

after finifhing, make entry on oath with the officer, of the

whole quantity then made by virtue of fuch permit, and
bring the fame wrapt up as before, to have it ftamped., and
ihall pay the duty ; and in default thereof, fhall forfeit the

fame, and treble value. f. 24.

And no perfon mail be permitted to make into chocolate

for his own private ufe, lefs than half a hundred weight of

cocoa nuts at a time. / 25.

25. And if any perfon (hall offer any tea to fale, not penalty cf res-

having a permit ; or if any pedlar or other trading perfon, tailin s the fam2

going from town to town, or other mens houfes, and tra- ™£ °^1J^
ding either on foot, or with any horfe or other cattle, or with one.

otherwise, fhall offer any fuch tea to fale, altho
?

he have a

permit -, the perfon to whom it is offered to fale, may feize

and detain the fame, and carry it to the next warehoufe be-

longing to the cuftoms or excife, and bring the perfon be-

fore a jufrice of the peace to be by him committed to prifon,

and profecuted for the penalties incurred for fuch offence ;

and fuch tea may be profecuted in the name of the perfon

who flopped or feized the fame, in like manner as if it had

been feized by an officer. 9 G. 2. c. 35. f. 20.

And none of the faid goods above fix pounds weight,

fhall be removed or carried from one part of the kingdom to

another, without a permit figned by an officer, fignifying

the names and places of abode of the buyer and feller, and

the quantity and fpecies of the goods, and that the duty hath

been paid, or the cocoa nuts entred as aforefaid, or that

they have been condemned as forfeited ; on pain of forfeit-

ing the fame, together with the c?.nifters, bags, or other

package

:
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package: Which permit mail be left with the officer of the

divifion to which the fame (hall be carried, to prevent the

feizure thereof j in which permit {hall be expreffed the time

for which it mall continue in force. 10 G. c. 10. f. 16.

And if any perfon mall take out a permit for removing
coffee, tea, or cocoa nuts, and mail not fend away the

goods within the time limited, nor return the permit, he
fhall forfeit treble value; and if there mall not appear a

fufScient decreafe made in the ftock to anfwer the quantity

in the permit, the officer may feize fo much of the faid

flock as forfeited, as will anfwer the faid quantity in the

permit : But no perfon fhall receive a permit, without the

direction in writing of the perfon (or his fervant) from
whofe ftock the goods are to be removed ; on pain of 50/.
and in default of payment, he fhall be imprifoned three

months. 11 G. c. 30. f. 10.

Artfvint
lo le 26. All fellers and dealers in any the faid goods, and all

fept of fmall makers of chocolate, and coffee or chocolate houfe keepers,

fumed.' wno ma^ confume the fame in fmall quantities under fix

pounds, fhall keep an account of all coffee, tea, chocolate,

and cocoa nuts which they mail confume in each day ; and

every night enter in a book an account of the grofs quan-

tities retailed by them under fix pounds; and fhall keep

another book, wherein they mall enter each parcel above fix

pounds, which they fhall fell in each day, which fhall not

be removed without a permit from the officer, expreffing

the quantity and quality, and the name of the feller and

buyer, and where it is to be carried, and that the duties

were paid, or the cocoa nuts entred, or that they were

condemned as forfeited ; which books fhall be prepared by

the commiffioners, and by them delivered on demand to

fuch fellers and dealers : and when the books mail be filled

up, they fhall be returned to the officer upon oath of the

truth cf the entries ; and the faid books fhall from time to

time lie open, and be perufed by the officer: And if fuch

feller or dealer fhall omit his duty in regard to the faid

books, he fhall forfeit iool. 10 G. c. 10. f. 35.
But by the 12 G. c. 28. No dealer in cocoa nuts fhall

difpofe of lefs than 28 pounds at a time, and then fhall en-

ter in writing the name and place of abode of the perfon to

whom fold, and on demand mall produce fuch account to

the officer; on pain of 20/. for each pound of cocoa nuts

otherwife difpofed of, and of 20/. for default about the

entry, f. 29.

Power of the 27. All the faid penalties and forfeitures fhall be reco-
juftues. vered and mitigated as by the laws of excife or in the courts

at IVcflmhijier ; and be employed half to the ufe of the king,

and
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and half to the informer. 10 G. c. 10. / 4.1. n G.
c 30. f. 39. 4 G. 2. c. 14. / 10. 18 G. 2. c. 26.

f. 14.

24 G\ 2. <:. 40. / 33.
And by the 12G. c. 28. the penalties on the faid aft

(hall be recovered as by the laws of the cudoms or excile

refpectively. / 33.

28. And on difputes whether the duties have been paid, Proof" to lie 03$

the proof (hall lie on the claimer, and not on the officer.
tne claimcr-

10 G. c. 10. / 28.

29. The commiffioners fhal! caufe all tea and coffee Condemnation

feized in London, and condemned, to be fold there; and jf*
ndlaie«

feized el
rewhere, they fit a 11 caufe it after condemnation to

be brought and fold in London. 12 G. c. 28. f. I. Or, af-

ter having been fhft valued by fworn valuers, they may be

fold where the commiflioners (hall think proper,
f. 16.

But if they think fit, they may caufe fuch tea as cannot
be fold for 5 s. a pound, to be burnt or otherwife deflfroyerl

;

and the perfon making feizure, to be rewarded as they (hall

think proper, not exceeding is. 6d. for each pound of fuch

tea. / 3.

30. But no officer of the cuftoms, or other perfon, fhairAeward -

be intitled to any reward for any feizure of the faid goods,

unlefs he give notice of the feizure to the next officer of ex-
cife, or fupervifor, in 48 hours; who fhall, on fuch notice,

take an account of the fpecies and quantity ; nor mall fuch

goods be removed without a permit from fuch officer of ex-

cife, on pain of refeizure. 12 G. c. 28. f. 6.

31. All flock and u'enfils found in the (hops or other UtenHls liable.

places aforefaid, fhall be liable to the duties and forfeitures.

18 G. 2. c. 26. / 8.

V. Glafs.

1. By the 19 G. 1. c. 12. Certain additional duties are Duty on impoc-

laid upon glafs imported, over and above what it {hall pay
tat,on *

by the 2 W- fcjf. 2. £.4. and by the book of rates of the

12 C. 2. which fhall be under the management of the com-
miffioners of the cuftoms. / 2, 8.

2. Moreover, there fhall be paid a duty of 9 s. 4 d. a inland dot*
hundred weight, upon all materials, metal, or other prepa-

ration for making of crown, plate, and flint glafs, and all

white glafs; and of 2 s. \d. a hundred weight, upon all

materials for making common bottles, and all other green
glafs : To be paid by the maker ; and to be under the ma-
nagement of the commiffioners of excife. f. 4, 5, 6, 9.

3. In order whcreu.nto, every maker of ghfs fhali firft PWe ofmafcing

make entry in writing at the next cxcife cfgce, of ljis^
be emrcd -

name,
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Notice of begin-

niag to work.

Offieer to enter

and furvey.

Maker to keep

kales and

weights.

Entry of glafs

made.

Payment of the

duty.

Allowance for

glafs fpoiled in

making.

Exportation.

name, and of all his furnaces, pots, pot chambers, ware-

houfes, rooms, and other places for making or keeping of

glafs, or of materials for making it ; and if he (hall ufe the

fame, without firit giving notice to the proper officer, he

(hall forfeit 50 1. / 10.

4. And he (hall, before he begin to fill any pot, give 12

hours notice in writing to the officer, of the time and hour

when he intends to begin, with an account of the weight

of the materials, and the fpecies of glafs to be made ; on
pain of 50 1. f. 11.

And if the filling be not begun purfuant to fuch notice,

the faid notice {hall be void. /. 12.

5. The officers (hall be permitted at all times, by day or

night, to enter into the workhoufe, warehoufe, or other

place for making of glafs ; and to weigh and take account

of the quantity of materials ; and fhall make report thereof

to the commiffioners or whom they fhall appoint, leaving

a copy (if demanded) under his hand, for the glafs maker;

and if he fhall not leave fuch copy on demand, he {hall

forfeit 40 s. f. 13.

And if any perfon fhall obflrucl: any officer in the execu-

tion of his duty on this acT:, he fhall forfeit 50 1. / 16.

6. And the maker fhall keep fcales and weights at the

place where the glafs is made, and affift the officer in weigh-

ing ; on pain of 50 1. / 14.

7. Every maker within the bills fhall monthly, and elfe-

where once in fix weeks, make entry in writing at the next

excife office, of the quantities of the materials ufed in each

making, on pain of 20 /. which entries fhall be made on

oath before the commiffioners within the bills, and elfe-

where before the collector or fupervifor. /. 17.

But no maker fhall be obliged to go further than the

market town where it is made, or the next market town,

for the making fuch entries, f. 18.

8. The maker, within the bills, fhall in four weeks,

and elfewhere in fix weeks after entry, pay ofF the duties;

on pain of double duty. f. 19.

9. If any pot filled with materials fhall crack or break,

whereby any part thereof fhall become unfit for fervice, on

proof thereof to the commiffioners where fuch glafs houfe

fhall be fituated, they fhall make an allowance for the fame.

/ 15-

10. Any perfon who hath paid the duty, may export the

glafs, and have the duty drawn back; and if it fhall be

reianded, it fhall be forfeited, or the value thereof, over

and above the penalty of the bond given on exportation.

f. 20, 21, 22.

a And
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And no glafs fhall be imported into Ireland, other than

the manufacture of Great Britain-, on pain of forfeiting

the fame, and the (hip and io*. a pound. / 23.

The like penalty for exporting glafs out of Ireland. / 24.

It. The penalties to be recovered or mitigated as by the Power of the

laws of excife, or in the courts at IFrftminJler ; and to be i uftlccs «

employed, half to the ufe of the king, and half to him that

(hall fue. / 39.

VI. Hops.

1. By the 9 An. c. 12. an additional duty of 3^. a pound Duty on hops

is laid on hops imported, over and above all other duties ;
im Ported '

which (hall be under the management of the officers of the

cufloms. f. 1, 2, 3, 4.

And if any foreign hops mall be landed before entry and

duty paid, or without warrant for landing; the fame fhall

be forfeited, and burnt in ten days after condemnation, and

the (hip alfo fhall be forfeited, and the perfon concerned in

importing, or aiding in putting them onfhore, mall forfeit

5 /. a hundred weight. 7 G. 2. c. 19. / 1.

2. And by the faid acl: of the 9 An. c. 12. there (hall be Duty on hops

paid a duty of id. for every pound of hops grown in Great |'°™"
n

m Great

Britain, cured and made fit for ufe; the fame to be paid

by the owner, within fix months after they fhall be cured

and put into bags ; which duty {hall be under the manage-

ment of the commiffioners and officers of excife. f. 1, 5.

3. In order whereunto, every perfon who (hall plant or Fop grunds to

have growing any hops, for fale or net for fale, fhall yearly be tntred »

on or before Jug. 1. give or fend notice in writing under

his hand, at the next office of excife, or to the officer of

the diftridf, of all the hop grounds in his pofTeffion, and of

the name of the parifh, townfhip, or place, and the name
of the owner or occupier; on pain of 40 *. an acre. 9 An.

c. 12. / 6.

But fuch perfon fhall not be obliged, for giving notice,

.to go further than the next market town. f. 7.

And the officer who fhall receive the notice, fhall in five

days enter the fame in a book to be kept at the office for

that purpofe ; on pain of 40 s. f. 7.

4. Alfo no perfon fhall ufe any cuir, florehoufe, or other Places of curing

.place, or any kiln for curing or keeping of hops, unlefs and keeping t»

notice thereof fhall have been given, on pain of 50 1. 9
e

An. c. 12. / 8.

And all hops fhall in fix weeks after gathering, be

brought to be cured and bagged at fuch oufts or places noti-

I
ed, and no other; on pain of 5 s. a pound. / 9.

Vol. I. K k 5. The
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Officer to enter 5. The officer (hall at all times, by day or night, and if

and furvey. jn t }ie n ight in the prefence of a conftable, be permitted on
his requeft to enter into the ouft, ftorehoufe, or other place,

ufed by any perfon for growing, curing, or keeping of hops

;

and if the planter or owner (hall obftrucT: him, he (hall for-

feit 20 1. 9 A, c. 12. /. 15.

Noticeof bagging 6 - The owners of hops, before they refpeaively begin to

and weighing, bag or weigh their hops, fhall fend notices in writing under

their hands to the next excife office or officer, of the day

and hour when they intend to begin either to bag or to

weigh ; which notice, as to fuch as fhall be bagged or weigh-

ed the nrfl week, fhall be given in 24 hours before ; and

as to every other bagging or weighing, 48 hours ; on pain

of 50 1. 6 G. c. 21. / 25,

~_ . 7. And the excife officer fhall attend at the baling of
Officer to attend '

f
• . . ... . -=> » ,

at the bagging every parcel or hops, and at the weighing thereof, and
and weighing, fhall caufe the weight (the tare of the bag being abated) to

be marked on every bag ; and (hall caufe an entry of the

faid weight to be made in his book ; and fhall make return

thereof in writing to the commiffioners or whom they fhall

appoint, leaving a true copy (if demanded) of fuch return

under his hand with the planter or owner ; and if he

fhall neglect or refufe to leave fuch copy (after demand in

writing, 12 G. c. 28. / 30.) he fhall forfeit 5 1. 9 An.

s. 12. / 11.

And the allowance fhall be made after the rate of ten

pounds per centum, upon the weight of every bag, for the

tare thereof. / 13.

Owner to keep 8. The owners fhall keep at their oufts, ftorehoufes, and

fcaies and places of keeping their hops, weights and fcales ; and permit
weights.

t^e gjcer t0 u fe t jiem . an(j (ha ]i not fu ffer any falfe weights

to be ufed ; on pain of 20 1. 6 G. c. 21. f. 26.

Hops maybe put 9- The owners may, if they think fit, put the hops into

into cafks iniiead cafks inftead of bags; giving the like notice, and being

of bags. fubjecl: to the fame regulations, for calking as for bagging.

6 G. c 21. / 27, 28.

And the officer fhall caufe the cafk to be weighed, and

the weight to be marked on the cafk, and alfo the weight

of the hops therein, f. 28.

Deceit in ba - I0, ^° Pcr^on ^a^ ta^e anY noPs °^ foreign growth out

ging. of the bags in which they are imported, and rebag the

fame in Brit-jh bagging, in order to fell or export them as

Britif!) hops; on pain of 10/. a hundred weight: And if

any perfon fhall endeavour to defraud the king of the duty,

by ufing twice or oftner the fame bag, with the officers

mark thereupon j he fhall forfeit 40 1. 9 An. c. 12-/23.
11. No
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11. No planter or owner fhall (on pain of 50/.) remove Removal bcfore

from his oufl, florehoufe, or other place, any hops, until
bass 'ns *

they have been cured, bagged, and weighed, and the du-

ties afcertained ; unlefs where the officer after notice,

'(hall not attend the bagging and weighing. 9 An. c. 12.

/16.
12. If any planter or owner fhall conceal any hops, to Concealing,

avoid the duties ; he fhall forfeit 20 /. and the hops con-

cealed. 9 An. c. 12. f. 17.

13. And if any gatherer of hops, or other perfon, Privately soil*

(hall privately convey any hops from the place of grow-
ve ''inS'

ing, or where they fhall be put in order to be cured, bag-

ged, and weighed, with intent to defraud the king and

the owner; he fhall forfeit 5 s. a pound. 9 An. c. 12.

14. The planter or owner fhall in fix months after the Payment of th:

hops fhall be cured, bagged, or weighed, pay off the du-
dutlea *

ties ; on pain of double duty. 9 An. c. 12. f. 14.

15. If any perfon (hall mix with hops any drug or in- Adulterating

gredient to alter the colour or fcent ; he fhall forfeit 5/. a
hQps '

hundred weight. 7 G. 2. c. 19. f. 2.

16. No common brewer, innkeeper, or victualler /hall ufmg other

ufe any broom, wormwood, or any other bitter ingredient,
|^

inssmftea

to ferve inftead of hops; on pain of 20/. (Except the in-

fufing of broom or wormwood into beer or ale by the re-

tailer, after it is brewed and tunned, to make it broom or

wormwood ale or beer.) 9 An. c. 12. f. 24.

17. Hops which have paid the duty, may be exported Exportation*

to Ireland. 9 An. c. 12.
f.

21.

But there fhall be no drawback of the duties. 6 G. c.n.

/ 40.

And no foreign hops, ether than of Britijh growth, fhall

be landed in Ireland. 7 G. 2. c. 19. f. 2.

18. The penalties aforefaid fhall be recovered and miti- Penalties how t<?

gated as by the laws of excife, and diftributed half to the
be recovered »

king, and half to him that fhall fue. 9 An. c. 12. f. 26,

24 G. 2. c. 40. /. 33.

19. And all hops in the cuflody of any planter or own- H-ps liable to

er, or perfon in truft for him, fhall be liable to the duties d
,

,ftrcfs fo
.

r the

.
r

,
. \ •

, r ., duties and pe-
m arrear, and to the penalties; in the lame manner as ir nai t ies ,

the debtor or offender were the lawful owner. 9 An. c. 12.

20. If any perfon fhall unlawfully and malicioufly cut Cutting hop

any hop binds growing on poles, in any plantation of hops ;
b,nds *

he fhall be guilty of felony, without benefit of clergy.

6G. 2. c. 37. y:'5> 6.

K k 2 Which
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Which c

Black ait.

Which offence is treated of more at large in the title'

VII. Leather.

Duty on leather I. By the 4 W. c. 5. and 9 An. if. 1 1. and 10 y^z. r. 26.
imported. certain additional duties are laid on all hides, fkins, vellum,

and parchment imported, over and above what they are

charged in the book of rates : which mall be under the

management of the commiflioners of the cuftoms.

And after the duty fliall be paid on importation, ths

officers of the cuftoms fhali caufe every hide or fkin to be

marked, to denote the payment of the duty. 9 An. c. n.
/6.

Doty on leather 2. And by the faid a&s of 9 An. c. n. and 10 An. c. 26.
dretfed m Great certa jn duties are impofed on hides and fkins, tanned, taw-

ed, or drefTed in Great Britain ; and on vellum and parch-

ment made in Great Britain ; as follows

:

On all tanned hides id.\ a pound.

Calf, kips, hogs, and dog fkins tanned 1 d. \ a pound.

Goat fkins tanned with fhomack, or other wife, to re-

femble Spanijh leather, 4 d. a pound.

Sheep fkins tanned for roans after the nature of Spanijh

leather, 2 d. a pound.

Sheep (kins and iamb fkins tanned for glovers and bazils

id. | a pound.

Tanned fkins not before charged 30 /. in the hundred*

according to the real value.

All the above to be paid by the tanner.

Horfe hides drefTed in allom and fait or meal, or other-

wife tawed, is. 6d. a hide.

Hides officers, cows, and all other (except horfe hides)

drefTed in allonl and fait, or meal, or otherwife tawed, 3/.

a hide.

Calve fk'jns and kips diefTed in allom' and fait or meal,

or otherwife tawed, id. | a pound.

Slinks fo dreifed or tawed, with the hair on, 3 s. a

dozen.

Slinks fo drefTed or tav/ed, without hair, is. a dozen.

Dog fkins fo drefTed or tawed, 1 s. a dozen.

Buck and dee fkins (except what paid the duty on im-

portation) drefTed in allom and fait or meal, or otherwife

tawed, 6d. a pound.

Kid fkins fo drefTed or tav/ed (except what paid the duty

on importation) n. a dozen.

Goat fkins fo drefTed or tawed, 2 s. a dozen.

Beaver fkins fo tawed, 2 s. a dozen.

Sheep
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Shep (kins and lamb fkins To drefTed or tawed, r d. \ a

pound, and no more, altho' they may have been dipped or

fteeped in the tanner's wooze made of bark or fhomack
before fuch drefTing (3 G. c. 4. / 13.

J

All other tawed fkins not before charged, 30 /. for every

J 00 /. value.

To be paid by the tawers or makers.

For hides and fkins drefled in oil, 6d. a pound.

Deer, goat, and beavers fkins, drefTed in oil, 6 d. a

pound.

Calves fkins drefled in oil, Sd. a pound.

Sheep and lamb fkins drefled in oil, 3^/. a pound.

All fkins drefled in oil, not before charged, 15 /. in the

hundred, according to the real value.

To be paid by the oil leather dreflers.

For all vellum made in Great Britain, ?j. a dozen.

Parchment made in Great Britain, is. 6d. a dozen.

But fuch fmall pieces as have been commonly called

pates and tails, and are tanned after they are cut off from
the hides, fnall not be charged with the duty by weight,

but with the duty ad valorem ; and the fame need not to

be marked as is hereafter directed. 9 An. c. II. f. 46.

3. By tanned hides or fkins, or pieces thereof, are meant what is meant

only fuch as are tanned in wooze made of the bark of trees by hides tanned,

or fhomack; and by hides and fkins drefTed in oil, are
dre

.

fied lr
\

oll>

r . / , . 1 1
*

-T •
1

anA tawed,
meant fuch as are made into leather in oil, or with any

materials whereof the chiefeft ingredient mall be oil ; and

by tawed hides or fkins, are meant fuch as are drefled or

made into leather in allom and fait, or meal, or other in-

gredients properly ufed by the tawers of white leather.

9 Art. c ll.f. 3.

4. Collar makers, glovers, bridle cutters, and others who ftall hz

who drefs fkins or hides, or pieces thereof, in oil, allom deemed tawers

and fait, or meal, or other ingredients, and who cut and
cr

make the fame into wares, (hall be accounted tawers or

drefler c
. 9 An. c. 11. f. 28.

5. The value of the faid hides and fkins which are to Duty ad valorem

pay ad valorem, (hall be as they are worth to be fold at the how to be *rce:-

next market, without refpecl: to the duty ; and the collec-

tor fhall receive the duties, on the oath of fuch tanner, ^

fewer, or dreffer. 9 An. c. it./. 14.

6. Any hide or fkin which hath once paid the duty, No leather to be

mall not be charged under any other denomination. 9 An. tm^fhar^
fc

II. / 3.

K k 3 7. The



502 CjCCtCe. (Leather)

Officers for thefe
y , The commiffioners of the trcafury (hall appoint com-

duties, mifiioners of thefe duties ; who (hall have the fame power

as the commiflioners of the excife. 9 An. c. 11. f. 13,

38.

places of work- 8. Tanners, tawers, curriers, or drefTers of hides or

in^tobe eatied. fkins, and makers of vellum or parchment, mall give notice

in writing to the officer, of their names and places of

abode, and of their tanhoufes, yards, workhoufes, mills,

or other places, where they intend to tan, taw, or dref3

hides or fkins, or make vellum or parchment, before they

ufe the fame ; on pain of 50 1. 9 An. c. 11. f. 15.

And if any perfon (hall not make fuch entry, or fhall

ufe any private tan yard, workhoufe, pit, fat, mill, or

place, he fhall forfeit 20 /. and the goods found in fuch

private tan yard or place not entred, or the value thereof,

fhall alfo be forfeited. 9 An. c. it, f. 17.

Officers to enter 9* ^ne °fficers a* a^ feafonable times, in the day time,

andi'urvey. may enter into any tan yard, workhoufe, warehoufe, mill,

or other place ; and if the owner or occupier fhall refufe

him entrance, he fhall forfeit 10 1. 9 An. c. II. / 17.

Notice of remo- I0 - ^ne ^ tanners anc^ others fhall give notice to the

ving to the place officer, of their places for drying and keeping of hides or

of drying. jkins, vellum or parchment ; and they fhall give two days,

notice in writing to the officer, before they take the faid

goods out of the mill, wcoze, liquor, oil, or other mate-

rials, in order to be dried -

3 and they (hall permit the offi-

cers to take an account; and fhall in two days after the

taking out of the wooze, mill, liquor, or other materials,

and before the carrying away of the faid goods from the

place of drying, make entry with the officer of the number

and quality, and verify the fame on oath, to be adminiftred

by any juitice of the peace, or collector or fupervifor ; and

they (hall not remove any of the faid goods, from the place

of drying, until the duty be firfl charged, entred, and

marked. 9 An. c. 11. f. 16.

And if any perfon mall not fend fuch notice of taking

the goods out of the wooze or other materials, or not make

due entries, or remove any the faid goods contrary to this

a&; he (hall forfeit 20/. and alfo fuch goods unlawfully

removed, or the value thereof fhall be forfeited, f. 17.

Concealing to II - And if any tanner or other fuch perfon fhall conceal

avoid the duty, any hide or fkin, vellum or parchment, or any part thereof y

he fhall forfeit 20 /. and alfo the goods concealed, or the

value thereof. 9 An. c. II. f. 17.

Tanners to keep I2 « Tanners, and other the faid perfons, (hall keep fcales

Icaies and and weights ; and fvvorn officers fhall be appointed, for the
weights. weighing
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weighing and other matters to be performed at every fuch

yard or drefling place. 9 An. c. n.
f.

18.

And if he (hall not keep juft fcales and weights, or (hall

not permit his hides or fkins to be weighed, or neglect or re-

fufe to bring the fcales, or to afiift at the weighing; hefhall

forfeit 50 1. f. 26.

13. Tanners, and other the faid perfons, fhall before any Duty to beafoer-

the faid goods be removed from the place of drefling, drying, taineJ befoie

or keeping, give two days notice in writing to the officer
remova

*

(for giving of which notice he (hall not be obliged to go
further than the next market town) ; and fhall permit the

officer to weigh the goods chargeable by weight, and bring

the fcales, and affift in weighing ; and (ball permit the offi-

cer to take an account of the number and quality of the

goods to be charged by tale ; and fhall afcertain the value

of fuch goods as are to be charged ad valorem, by his oath to

be taken before the faid officer^ or a juftice of the peace,

9 An. c. 11. f. 19.

14. And after the duties are afcertained by weight, tale, Charge by the

or value refpeclively, the officer fhall enter the fame in a officer'

book, and make return thereof to the commiffioners or

whom they fhall appoint, leaving a true copy thereof under

his hand, with fuch tanner or other perfon. 9 An. c. 11.

/. 20.

15. Immediately after the duty fhall be afcertained, and Leather to be

entry thereof made, the officer fhall caufe every hide or fkin, marked.

and every piece of a hide or fkin, and all vellum and parch-

ment, to be marked. 9 An. c. 11. f. 21.

16. And if fuch tanner or other perfon fhall defire the in what part to

mark to be made, on any particular part of the hide or be *»arked «

ikin; the officer fhall mark it accordingly. 9 An. c. 11.

/ 22.

17. And if any tanner or other fuch perfon, fhall re- Removing before

move from his yard or drying place any the faid goods, be- marked.

fore the duties fhall be charged, and before they be mark-
ed ; or if any buyer fhall carry away the fame before they

be marked ; he fhall forfeit 50/. and the faid goods fo un-
lawfully fold or removed, fhall alfo be forfeited. 9 An.

c. 11. c. 26.

18. And if any perfon fhall counterfeit the fiamp, or Counterfeiting

knowingly fell any the faid goods with a counterfeit tramp; the ftamP»

he fhall be guilty of felony without benefit of clergy.

9 An. c. 11. f. 44.

19. And to prevent frauds between the officers and tradef- Leather ftampei

men, all tanners, tawers, 3nd dreflers of hides, fkins, vel- to be kept fc-

Jum, and parchment, fhall keep thofe which have not been Parale "

fomped, from thofe which have, and alfo thofe which have

K k 4 been
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Payment of the

duties.

Tanners t® ba-

lance accounts

Tvith the oificers

Exportation.

Penalties how
secoverable.

Mitigation.

Appeal.

been 3aft ftamped, from thofe which have been ftamped be-

fore, for 24 hours within the bills, and for two days elfe-

where ; unlefs they fhall have fooner been weighed and

taken account of by the furveyor or fupervifor: on pain of

10 1. 5 G. c. 2.
f.

10.

20. Perfons within the bills of mortality fhall pay off the

duties in 14 days to the commiflioners, and elfewhere in fix

weeks to the collectors, after the faid goods fhall be marked.

9 Ann. c. 11. / 23.

But no perfon {hall be obliged, for payment of the duties,

to go farther than the next market town. f. 24.

And perfons not paying as aforefaid {hall forfeit double

duty ; and fhall not deliver out any the faid goods until

the duty he paid, on pain of double value, f. 25.

21. Every tanner, and other fuch perfon, fliall once In

three months (if demanded) make an account with the

officer, of the goods taken out of the wooze or other in-

gredients, and of his entries thereof, and balance the faid

account by the goods which have been charged, and thofe

which are in his poffeffion unmarked and uncharged ; on

pain of 50 1. 9 An. c. 1 1. /. 27.

22. On exportation of hides or fkins, tanned, tawed, or

dreffed, and marked, and of boots, fhoes, gloves, or other

manufactures made of leather, chargeable for the duty by

weight ; a drawback fhall be allowed of two thirds of the

duty. 9 An. c. 11. f. 39. 12 An. ft. 2. c. 9. /_ 65.

Except that for tanned leather manufactured into boots,

fhoes, gloves, and other wares ; a drawback of 1 d. £ for

a pound weight, mall be allowed in lieu of the faid two
thirds of the duty. 12 An. ft. 2. c. 9. / 64.

23. Any two juffices refiding near, may hear and de-

termine offences; who fhall on information or complaint

in three months after feizure made, or offence committed,

fummon the party accufed, and the witneiTes, and on ap-

pearance or contempt of the party (on proof of notice

given) fhall examine witnefles on oath, and give judgment,

and iffue warrants for levying the pecuniary penalties by

d ftrefs and fale (if not redeemed in fix days). 9 An. c. 11.

/ 36.

24. And they may mitigate the penalties, the charges of

the officers being always allowed over and above the miti-

gation ; and (0 as the mitigation do not reduce the penalties

to lefs than one fourth part, over and above the charges.

9 An. c. 11. / 37.

25. Perfons aggrieved may appeal to the next feflions,

who may determine the fame, and ifTue warrants for levy-

ing the penalties. 9 An. c. 11. f, 36,
26. And
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26. And no certiorari (hall be allowed. 9 An. c. 11. Certiorari.

/47-

^777 L/»^» f/<?/£, tftfi filks.

1. By the 10 .//«. f. 19. and the 12 j/«. y?. 2. f, 9. Duty on impor-

There mall be paid for all chequered and ftriped linens, and ta'ion.

upon all linens printed, painted, ftained, or dyed, after the

manufacture, or in the thread or yarn, in any foreign parts,

which fhall be imported, and may lawfully be worn, over

and above other duties, .30/. for every 100/. value; which
mall be under the management of the commiffioners of the

cuftoms.

Except lawns, ftriped or chequered linens, being all

white, and neckcloths ftriped at the end only, and alfo

barras, or packing canvas, and buckrams. 12 An. Ji, 2,

c
' 9- /• 5- I2 -A*- ft- 2

'
c

-
J 9-

And after the duty is paid, the faid printed linens im-
ported fhall be flamped by the officers of the cuftoms. 10
An. c. 19. f. 68.

2. By the 10 An. c. 19. and the 12 An. Ji. 2. c. 9. Over Home duties,

and above the duties payable on importation of any of them,
there fhall be paid, for all filks printed, ftained, or painted

in Great Britain (filk handkerchiefs excepted) \2d. a yard

in length, reckong hajf a yard for the breadth.

And for all filk handkerchiefs fo printed, ftained, or

painted in Great Britain, j\.d. a yard fquare.

And for all callicoes printed, ftained, painted, or dyed ia

Great Britain, 6d. for every yard in length, reckoning one

yard wide, or within one eighth thereof.

And for all linen fluffs printed, ftained, painted, or dyed

\n Great Britain, 3 d. a yard in length, reckoning yard

wide.

Except mch callicoes, linens, and fuftians as fhall be dyed

throughout of one colour only, and fluffs made of woollen,

or whereof the greateft part in value fhall be woollen.

3. But it is to be obferved, that fuch painted or ftained Obferva»; n as

callicoes cannot be of ufe for wearing apparel, and there- t0 calUcoa.

fore the printing or ftaining of them muft be chiefly in order

for exportation; for by the 7 G. JI. 1. c. 7. it is enacted,

that no per/on fhall ufe or wear in any apparel, any printed,

painted, ftained, or dyed callico ; on pain of 5 /. to the in-

former, on conviction on the oath of one witnefs before one
juflice; who fhall, on information on oath in fix days after

the offence, fummon the party, and upon his appearance/or

contempt examine the matter, and on proof by confeftlon,

pr oath of one witnefs determine the lame, and on conviction

life
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caufe the penalty to be levied by diftrefs and fale, rendring

the overplus (charges of diftrefs and fale being firft de-

ducted) : Provided that perfons aggrieved may appeal to the

next quarter feffions, giving fix days notice, f. i.

And if any perfon (hall offer the fame to fale, or any
houfhold furniture made up of, or mixed therewith, unlefs

for exportation ; he (hall forfeit 20 /. half to the informer,

and half to the poor of the parifh or place where the offence

(hall be committed, to be recovered in the courts at Weft-

tninfier, with full coils, on profecution in fix months ; and

if he is a (reward or other officer of a corporation, he (hall

alfo forfeit his office, f. 2, 4.

And no perfon (hall ufe the fame in any houfhold furni-

ture, on like pain of 20/. f. 3.

But this (hall not extend to callicoes made up in houmold
furniture before Dec. 25. 1722. f. 6.

Nor to callicoes dyed all blue. f. II,

Nor to prohibit wearing, or ufing in houfhold furniture,

any (tuff made of cotton, or mixed therewith, printed or

painted ; or any callico chequered or ftriped ; or any callico

flitched or flowered in foreign parts with any colour (muf-

lins, neckcloths, and fuftians excepted),
f. 10.

Houfes to be 4. Every fuch printer, painter, ftainer, or dyer (hall

cntred.
g]ve notice in writing at the next office, of his name and

place of abode, and where he intends to work ; on pain of

30 1. 10 An. c. 19. / 71.

And by the 1 G. fi* 2. c. 36. Where any perfon (hall

take upon him, to print, paint, ftain, or dye any filks, linens,

or fluffs at any other place than the place of his ufual refi-

dence or exercife of his trade ; he (hall firft make entry with

the officer of the divifion, where he intends to do the fame,

and pay down the duties, on pain of 50/, and alfo the faid

goods (hall be feized and forfeited, f. 21.

Officer to enter 5, The officers (hall at all times by day or night, and if

coun^
aC "

ty B'SM 'n P re ênce °f a conftable, be permitted on requeft

to enter fuch perfon's houfe, workhoufe, drying place,

warehoufe, field, or other place ufed by him, and take an

account, and (hall make thereof a report in writing to the

commiffioners or to whom they (hall appoint, leaving a copy

if demanded, under his hand ; and if he (hall make default

in leaving fuch copy (after demand in writing, 12 G. c. 28.

/ 30.) he (hall forfeit 40 s. ioJn. c. 19. / 75.

Obftrufting the 6. And none of the faid perfons (hall obftruct the officer

officer.
jn execution of his duty; on pain of 20 1. 10 An. c. 19.

/78.
Entry of goods 7. Every fuch printer, and other perfon, (hall once in

made. flx weeks make entry in writing at the next office, on oath

before
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before the collector or fupervifor, of all fuch goods by them

made, containing the kinds and quantity, and the names

and places of abode of the owners (if they are not their

own); on pain of 50 1. 10 An. c. 19. / 72.

But no perfon* fhall be obliged to go to make entry,

further than the next market town. 10 An. c. 19. / 73.

8. If the officer {hall mifs any quantity of the fate goods. Officer may

whereof he had taken an account at his Lift furvey, and (hall char ?e fo* goods

not on reafonable demand receive fatisfa&ion what is become
mi ln£ '

of the fame ; the officer may charge fuch perfon with the

duties of the goods fo miffing, as if they were printed,

painted, ftained, or dyed. 10 An. c. 19. / 77.

9. And if they (hall conceal any the faid good--, to avoid Goods concealed,

the duty; they fhall forfeit 20 /. And all the filks, calli-

coes, linens, and (tuffs found in any private workhoufe, or

other place whereof no notice hath been given, or the value

thereof, (hall be forfeited. 10 An. c. 19. / 82.

10. They (hall, within fix weeks after entry, clear off payment of the

the duties ; on pain of forfeiting double : and if they fhall duties,

deliver out any fuch goods, after default in payment of the

duties, before the fame (hall be cleared off, they fhall for-

feit double value of the goods. 10 An. c. 19. f. 74.

11. And they fhall not remove any the faid goods, till the Removing before

officer hath taken account thereof, and until each piece be ftamped.

ftamped or marked ; on pain of 20 /. And the fame fo car-

ried away without being marked, and found in the poffeffion

of any draper or other perfon for his ufe, for fale, may be

feized, or the value thereof recovered. 10 An. c. 19. f.yg.
12. And they fhall keep the goods which have not been Goods furveyed

furveyed, feparate from the goods which have been furvey- to be keptfepa-

ed ; on pain of 5 1. 10 An. c. 19. f.
81.

rate *

13. And on oath by any credible perfon, that he hath Search for goods

reafon to fufpe£r, that any the faid goods are in the pof- "nflamped.

feffion of any draper or other perfon dealing therein, or of

any other to his ufe, for fale, undamped ; the commif-

iioners within the bills, or any two juftices elfewhere, may
iffue their warrants, requiring fome officer of the faid du-

ties (with a conftable) in the day time to fearch for the

fame, and to open doors, chefts, trunks, and package, and

to feize fuch goods, and bring them to the next office.

10 An. c. 19. / 98.

14. And if any the faid goods fhall be found in any Goods found re-

place, on land or water (except on fhipboard for exporta- £^
ed raay be

tion) without being marked with a ftamp or feal, denoting

that the duties have been paid or charged; the fame (hall be

forfeited, and may be feized by any officer of the cuftoms

or
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or excife, and the perfon in whofe cuflody they are found

fliall forfeit 50 1. 5 G. c. 11. / 15.

Counterfeiting 15. And if any perfon fliall counterfeit the (lamp, he
the ftamps. fhall be guilty of felony without benefit of clergy. 10 An.

e, 19. / 97.
And if any perfon (hall knowingly fell any the faid goods

with a counterfeit ftamp, he fliall forfeit 100/. and be fet

in the pillory in fome publick place two hours, id.

Exportation. 16. The faid goods having paid the duty may be ex-

ported ; and there {hall be a drawback of the duties. ia

An. c. 19. /. 94, 95, 96. 12 An. ft. 2. c. 9. / 15.

Power of the 17. The penalties (except as is abovementioned in relation
juftices.

t0 ca Ujcoes ) may be fued for, levied, and mitigated as by

the laws of excife, or in the courts at Weftminfter ; an4

(hall be employed half to the ufe of the king, and half

to him that fliall difcover, inform, or fue. 10 An. -c. 19.

/ 92. 24 G. 2. c. 40. / 33.
Utenfih liable. 18. And all the utenfils and inftruments for printing,

painting, flaining, or dying fuch goods, in cuflody of any

the faid perfons, or any other to his ufe, (hall be liable tq

all arrears of the duty, and to all penalties concerning the

fame, in like manner as if fuch perfon were the lawful

owner. 10 An. c. 19. / 83.

No malt to be

imported.

IX. Malt.

i. By the 12 An. ft. 1. c. 2. No malt fliall be imported,

on pain of forfeiting the fame, and the value thereof, f. 26.

And if it is brought in from Scotland by fea, it fliall be

entred at the port of landing, and pay the like duty as

Englijh malt, unlefs a certificate is produced that it hath

paid the duty of \d. \ a bufliel in Scotland^ and then it fhall

only pay \d. \ more, to make it equal with the Englifii

and if it is brought by land, it fliall be carried through

Berwick or Garlijle^ and there pay in like manner ; on pain

of forfeiting the fame or the value thereof; and if it is car-

ried beyond Berwick or Carlijle^ without entry or pay-

ment, the officers of excife may feize the fame. 33 G. 2.

c. 7. / 10. 1 G. 3. c. 3. / 6.

2. By the 12 An. ft. 1. c. 2. (which is continued yearly),

and by the 33 G. 2. c. y. there fhall be paid by the maker

for all malt made in England (except it be made for expor-

tation only, 12 G. c. 4. f. 48.) a duty of 9 d. a bufliel.

3. And every round bufhel with a plain bottom, 18 |
fcsmed a bufhel.

jncnes wide throughout, and eight inches deep, fliall be

deemed a legal tVmhefttr bufliel, 12 An. ft. 1. c. 2. / 7.

4. The

E>uty on malt.

What /hall be



4. The faid duty (hall be under the management of the Officers for theft

commiffioners and officers of excife. 12 An. Ji. 1. c . 2.
dulies -

/ 3-

5. No perfon making malt pother than compounders)
p] accsof ak

- „

(hall fet up, alter, or ufe any ciftern, uting fat, utenfil, or to be entied.
*

other veflel, for the wetting or fteeping barley or other corn,

or any kiln, floor, room, or other place for making or

keeping of malt, without firft giving notice in writing at

the next office of excife ; or (hall keep or ufe any private

ciftern or other veflel for the wetting his barley or corn^

other than fuch as are known and made ufe of in his com-
mon malting houfe, on pain of 50 1. 12 An. ft. 1. c. 2.

6. The officer (hall in the day time be permitted, on re- Officer to enter

queft, to enter the houfe, malt houfe, and all other places and furvey-

belonging to or ufed by any maker of malt (eitherforfa/e or

not for file); and to gage all cifterns, uting fats, and other

veflels ufed for wetting or fteeping corn, and take account

of the quantity; and (hall thereof make return to thecom-
miffioners, or whom they {hall appoint, leaving a copy with

fuch maltfter; and if any fuch maltfter mall refufe to per-

mit fuch officer, he fhall forfeit 20 1. 12 An. Ji. 1. c. 2.

Or if he fhall refufe or neglect (after demand in writing,

12 G. c. 28. f 30.) to leave a copy of the gage for the

inaker, at the time of taking the gage ; he fhall forfeit 40 s.

And by another claufe in the faid a£t, the officer fhall

on requeft be permitted, by night or by day, but if in the

night then in prefence of a conftable, to enter the houfe,

malt houfe, and other place belonging to or made ufe of

by any maker of malt forfale, common brewer, innkeeper,

victualler, diftiller, or vinegar maker making malt, to gage

and take an account of the corn wetting or wetted ; and if

fuch maker fhall refufe to permit him, he fhall forfeit 20 1.

/ 34, .

'

7. And by a general claufe in the 1 G. Ji. 2. c. 2. If any Obftrufting the

maker of malt for fale, fhall obftrucl: any officer of excife, officer.

in the execution of any of the powers given him for fecu-

ring the faid duties, he fhall forfeit 10 I. f 4.

8. The officers fhall meafure corn making into malt, by Manner of

the gage only, and not by the bufhel. 12 An. Ji. 1. c. 2. sas«»E«

r. i 7 .

9. No perfon fhall make any barley malt (except in Time for mi-

June, July, and Auguft) but that the fame fhall have in klnSv

making thereof, that is in the fat, floor, fteeping, and dry-

ing three weeks at leaft ; nor in /»«?, July* and Auguft9

hut
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but that it (hall have 17 days at the leaft (uniefs it be for hiis

own houfe) : on pain of forfeiting for every quarter 2s„

half to the king, and half to him that fhall fue: And the

juftices in feffions, and the fteward in the leet, may hear

and determine the fame, as well by prefentment of 12 men,
as by accufation or information of two honeff, witnefies.

2 tf 3 Ed. 6. c. 10. /. 2, 3, 4, 5.

Dreffingof malt. io. If any perfon fhall put to fale any malt not well

trodden, rubbed, and fanned, whereby there may be con-

veniently fanned out of one quarter half a peck of dull or

more ; he mail forfeit for every quarter 20 d. half to the

king, and half to him that fhall fue in like manner in the

feffions or leet. 2 & 3 Ed. 6. c. 10. / 3, 4.

Mixing bad malt jj. No perfon (except it be for his own houfe) fhall
With goo

. m ingle any malt, not well made, or made of mow burnt,

or fpired barley, with other good malt, and after put the

fame to fale ; on pain to forfeit for every quarter 2 5. half

to the king, and half to him that fhall fue in like manner

in the felons or leet. 2^3 Ed. 6. c. 10. / 3, 4, 5.

And the bailiffs and conftables of the town where malt

fhall be made, or put to fale, may fearch the fame : and if

they fhall find it to be evil made or mingled with evil malt,

they fhall with the advice of one juftice caufe it to be fold

to fuch perfons, and at fuch reasonable prices, and under

the common price of the market, as to him ihall feem

neceffarv and expedient, f. 4.

Prcfling malt in 12. If any corn, in any cittern, uting fat, or couch*
the a era.

keeping or fteeped, in order to the making thereof into malt

by any maltfter (other than compounders) fhall be found (o

hard, clofe, and compacf, as it could not be, uniefs it had

been forced together to prevent its fwelling; every maltfter

and maker of malt (other than compounders) where the

fame fnall be found, fhall forfeit 5 s. a bufhel ; and proof

being made thereof, the fame (hall be conclufive evidence

of the fad, and fubjecl: the maltfter tq the penalty. 1 G. 3.

r. 3. / 17.
Mix-in? with j„ f$ maker f ma j t (other than compounders) lhall
corn of a toimer .

°
r \ . r r •

wetting. mix corn °» one wetting with corn or a former wetting ;

or mix any of his couches or floors, with corn of a former

wetting, before the fame is put on the kiln for drying : on

pain of 5 s. a bufhel. 2 G. 2. c. 1. /. 11.

Mixing malt 14. If any dealer in malt fhall, with malt, fraudulently
with unmaited m jx any unrna ] ted corn, or fell or expofe to fale any fuch

mixture, or fhall attempt to (hip off any fuch mixture in

order to export the fame ; he fhall forfeit 5 s. a bufheh

I G> Jl, 2. c, 2. / 13,

15. If
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15. If any maltfter (hall fraudulently convey, or caufe M'x'ng malt

or fufFer to be conveyed away, from the ciftern, uting fat, un
g

g

e

a

d

ge7.
th mait

or other wetting place or utenfil, any fteeping or part of

any fteeping of corn making into malt 3 and fhall mix the

fame with any couch or floor of other corn making into

malt, which is then depending and in operation, and which

hath been gaged or charged with the duty in the couch :

he mall forfeit 100 1. 1 G. 3. c. 3. / 18.

16. If any maker of malt fhall fraudulently conceal any Concealing malt

malt from the view of the gager ; he fhall forfeit 10/. a
toavoid theduty .

bufhel. 12 An. Ji. 1. c. 2. / 35.

17. If any maltfter fhall fraudulently convey, or caufe or Concealing malt

fufFer to be conveyed away, from the ciftern, uting fat, or
t0 a™ ld

,

b
,

e,ns

/ JJ
r . n • r

gaged in the

other wetting place or utenhl, any iteeping or part or any couch,

fteeping of corn making into malt, fo that no gage thereof

can be taken in the couch by the officer; he fhall forfeit

100 1. 1 G. 3. c. 3. f. 18.

18. Out of every 20 bufhels charged by the gager, there Allowance for

fhall be an allowance made of malt charged in the uting fat,
mait fvveIlin s-

ciftern, or other veflel, wherein the fame fhall be found

wetting or fteeping, or on the floor within 30 hours after

the fame fhall be thrown out of fuch veflel, of four

bufhels, for the difference between the quantity when it is

wet and fwoln, and when it is converted into dry malt,

12 An. Ji. 1. c. 2. / 20.

And if any corn that hath been fteeped be found working
or growing upon the floor before it is put upon the kiln,

which when dried will not anfwer fo great a quantity from
the floor as from the ciftern ; out of every 20 bufhels fc*

charged upon the floor, there fhall be allowed to the maker
of the malt which fhall be gaged upon the floor, after it hath

been thrown out of the ciftern 30 hours or more, and be-

fore it fhail be dryed, ten bufhels, for the difference be-

tween the quantity when it is making upon the floor, and
when it is dryed. 12 An. Ji. 1. c. 2. f. 28.

But if any maltfter fhall not wet or fteep his barley or

other corn, in the ciftern, uting fat, or other veflel, fo

as the fame be covered with water, and continue fo covered,

for 40 hours, before he take the water from it ; he fhall

not be intitled to the faid allowance of 4 bufhels in every

20 as aforefaid. 33 G. 2. c. 7. f. 64.

19. The maltfter fhall monthly make entry at the office Entry of nalfi

of excife, of all the malt made (either for fale or not for maae -

fale) in fuch month -, on pain of 10 1. 12 An. Ji. 1. c. 2.

/ 4.

20. And he fhall, within four months after entry, pay Payment of tht.

off the duties, on pain of forfeiting double; and after fuch
duty>

default,
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Compounding.

Exportation.

default, he fhall not fell or carry out any malt until the

duty is paid, on pain of double value. 12 An. ft. 1. c. 2.

/ 6. 1 G. ft. 2. c. 2. / 8.

21. After the duty is paid, if any quantity fhall be da-

maged by the finking of the veiTel in which the malt (hall be

tranfported from one part of the kingdom to another ; the

juftices fhall at the next feffions, on proof of fuch damage

and of the payment of the duty, fettle the quantity of the

damage, and the allowance to be made in refpecl: thereof,

and give a certificate of the fum allowed, which fhall bear

the fame proportion to the whole duty, as the damage fhall

bear to the value of the malt: on producing of which cer-

tificate, the officer fhall repay or allow to the proprietor the

fum certified. 12 An. ft. 1. c. 2. / 14.

But where fuch lofs mail happen, the perfon who fhall

fuftain the fame, fhall three days before the next feffions,

leave notice thereof in writing with the collector of the

diftricl: where the lofs fhall happen, and of his intention of

applying to the faid feffions.
f. 15.

22. After the duty is paid, if any malt fhall be deftroyed

by fire, by burning of the place where it is kept; or perifh

by water, by calling away of the vefTel in which it is tranf-

ported : the owner may make proof thereof by two wit-

nefles on oath, and of his having paid the duty, at the next

quarter feffions where fuch accident fhall happen ; who fhall

grant a certificate of fuch lofs, on producing of which, the

duty fhall be repaid. 12 An. ft. 1. c. 2. / 27.

23. The commiffioners, or fuch perfons as they fhall ap-

point, and in default of fuch appointment the collector and

fupervifor for the divifion, may compound for the duties of

malt made to be confumed in private families, at 5 s. a head

by the year ; and the houfes of fuch perfons compounding

fhall not be liable to the duty, or to the furvey of the of4-

ficers. 12 An. ft. 1. c. 2. f. 11.

But if any fuch perfon fhall fell or deliver out any malt,

or fhall permit any other perfon to make malt in his houfe,

or fhall fell any malt liquor, or fhall have more perfons in

his family than he compounds for, without giving notice of

them to the officer of excife at the next quarter day ; he

fhall forfeit 5 /. and lofe the benefit of his compofition,

and for every bufhel of malt fo fraudulently fold or made,

he fhall forfeit 20s. / 12.

24. No malt entred and made for exportation only,

fhall be liable to the duties ; and no drawback fhall be al-

lowed for any malt exported. 12 G. c. 4. / 48. 33 G
2. c. 7. / 14.

But
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But the maker mall be allowed, in confideration of his

extraordinary charge and trouble, 3 d. for every quarter

made for exportation^ 12 G. c. 4. f. 59.

And by the 1 G. 3. c. 3. There fhall be allowed for

every 20 quarters of grain made into malt for exportation,

thirty quarters of malt, and no more, on exportation,

tho' by fteeping it (ball run out into any gteater quantity.

/ 9-

And the maker, before he mall begin to wet or fteep

any fteeping of corn to be made into malt for exportation,

fhall leave notice in writing with the officer, of the quan-

tity of corn intended to be contained in each fteeping, on;

pain of 50 /. and the fame fhall be kept feparate from all

other corn to be made into malt for home confumption,

on pain of 5 s. a bufhel. 12 G. c. 4. f. 49, 58.

And no maker of rrialt (hall begin to wet corn to make
into malt for exportation, above iix days before all the

corn he may have working on his floors for home confump-

tion fhall be dried ofF; nor mail he begin to wet corn for

home confurnptidn, above fix days before all the corn on
his floors for exportation be dried and locked up, on pain

Of 5 s. 2l bufhel. f. $0.

And the maker fhall keep the whole quantity of his corn

making into malt for exportation, of one fleeping or wet-

ting, When the fame fhall be on the kiln, or after it malt

be taken off the kiln, feparate from any former fteeping or

"Wetting, until it hath been meafured in pfefence of the of-

ficer j on pain of 50/. 3 G. 2. c. 7. f. 16,

And the officers, during the fteeping of the corn {o in-

tended for exportation, and till it be driecf and locked up,

may gage and take an account thereof, in all its operations,-

as in cafe the duties were to be charged thereon. 12 (?.

c. 4. /. 52.

And perfons oppofing the officers in the execution of this

act, fhall forfeit 50 1. 12 G. c. 4. / 58.

And tke faid maker fhall give notice in writing to the

officer, or leave notice at the nextexcife office, of the hour

when he intends to take any malt off the kiln, that he may
attend the meafuring ; and after it has been meafured, ft?

fhall (on pain of 50/.) be immediately carried on fhipboard/

or elfe into ftorehoufes, to be provided by fuch maker, to

be there kept apart from all other malt, under two locks,.

one to be provided by the proprietor^ a:>d the other by the"

officer at the expence of the proprietor, Whereof one key

to be kept by the proprietor, and the other by the officer.,

till the fame be delivered out for exportation." 12 G. c. a

/51, 58. 3G. 2. c. 7. / 17.

Vo l.I. LI And



5r4 €$tiU. {Malt.)

And if he, or any perfon with his privity, (hair open fuch

lock, or make other entrance into the place, or carry any

of it away, without confent of the officer, or notice given

to him; he (hall forfeit iool. 3 G. 2. c. 7. / 18.

And when any maker or proprietor fhall be defirous to

take away any of the malt for exportation, and (hail thereof

give notice in writing to the ofEcer 40 hours before the

time he {hall defire to take out the fame, expreffing in fuch

notice the quantity of the malt, and the port to which it is

to be removed; the officer fhall attend at the place where

the malt is locked up, and fee it meafured and delivered out.

12 G. i, 4. fi 53-

And the officer {hall keep an account of the malt fo de-

livered out, and of the perfon to whom it belongs, and

{hall give fuch perfon a certificate to the officer of the di-

vifion to which it is intended to be removed, who fnall file

the fame, and make an entry thereof; and if the proprietor

fhall neglect to deliver fuch certificate, he (hall forfeit 50 L

12 G. c. 4. / 54-

And perfons intending to (hip malt for exportation, fhall

give at leaft 48 hours notice before they begin to put it on

board, to the officer of the port in writing, of the hour

when fuch Clipping is intended to be begun, and the name

of the (hip ; on pain of 5 s. a bufhel. 12 G. c. 4. / 57.

And during the fhipping, at all fuch times as the pro-

prietor (hall not be actually fhipping merchandizes, the

hatches of the fhips mall be kept locked with two locks at

each hatch, one to be provided and the key kept by the

proprietor, and the other by the officer ; and the hatches

fhall be fo kept locked, from the time the mips fhall be

loaded till they be ready to fail. 12 G. c. 4. / 56.

And perfons breaking open the hatches of any fhip Co

locked up, {hall forfeit 50 1. 12 G. c. 4. / 58.

And the officers may not only attend the meafuring of

fuch malt, but continue on board the mips till they be

cleared of their ports. 12G. c. 4. f. 55.

And if it fhall be relanded after fhipping for exportation,,

befides the penalty of the bond which fhall be given for its

exportation, the fame mall be forfeited, and treble the value.

1 G. 3. c. 3. f. 11.

And. the maker who fhall ufe any fuch ftorehoufe for

peeping of malt for exportation, fhall every nine months

afier the lad clearing, clear out the fame, on pain of 50 1.

3C?, 2, f. 7. /. 20. Or $*. a bufhel : 12 G. c. 4. / 57.

And by the 1C-, 30 a. 3. he .fhall clear out in 15 months.,

©a pai.rrof 50I. /. i$
? 16* 3

1 .
And
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And if any unmalted oats or barley be found mixed

among malt (hipped for exportation, the perfon (hipping

the fame (hall forfeit 5 s. a bu(hel. 6 G. c. 21. f. 4.

And if ground malt (hall be exported, it (hall be com-
puted at fo many bufliels as it contained before it was
ground. 12 An. ft.

1. c. 2. f. 30.

25. The penalties relating to this article (except where Power of the

it is otherwife above directed) (hall be fued for, levied, andJ uftic««

mitigated as by the laws of excife, or in the courts at

IVeftmivflcr ; and be employed half to the ufe of the king,

and haff to him that (hall fue. 12 An. ft. 1. c. 2. /. 9.

24 G. 2. c. 40. / 33.

26. Perfons aggrieved by any judgment of the juftices, Appeal,

may appeal to the next quarter feflions, giving fix days no-

tice in writing ; but if there be not fix days between the

order of the juftices and the feflions, the appeal may be at

the fecond feflions. 12 An. ft. 1. c. 2. f. 37, 38. I G. 2.

ft. 2. c. 16. / 3.

And the feflions may award cofts to either party, to be

levied by warrant of the juftices or two of them, on the

goods of the party. 12 An. ft. I. c. 2. f. 38.

27. And no certiorari (hall be allowed, to fet afide any Certiorari,

order of the juftices. 12 An. ft. 1. c. 2. f. 37.

28. And all malt in cuftcdy of the maker, (hall be liable Malt liable t«

to the duties and penalties, in the fame manner as if he the (

j"
ties an*

were the lawful owner. 12 An. ft. 1. c. 2. f. 10.

Note ; The ftatuteof the 12 An. ft. i.e. 2. which is the

foundation of all the annual acts relating to the duties on
malt, is omitted in its proper place in Mr. ILiivkins's edi-

tion of the ftatutes ; as are alfo divers ether claufes, which

are here inferted out of feveral of the other yearly malt

acts : which feemeth to indicate that the learned editors

had not thoroughly confidered this article ; fuppofing per-

haps, that as the duties do expire annually, fo every claufe

in the faid acts relating thereunto did expire likewife : But

they have rectified this omiflion in part, by inferting the

faid act of the 12 Ann. in the appendix, Vol. 6.

X. Paper.

I. By the 10 An. c. 19. and 12 An. ft. 2. c. 9. (which Duty on paper

are in part altered and explained by the 12 An. ft. 2. c. 19. ^P ^*
and 1 1 G. c 7.) certain duties aie impofed on paper im-

ported i which (hall be under the management of the com*
miflioners of the cuftoms.

Ll2 Bat



5i6 CjCCtfC. (Paper.)

Duty on paper

made in Great

Britain.

But old rags, old ropes, or junks, or old fifhing net9

may be imported duty free. 1 1 G. c. J. f. 1®.

2. And by the faid acts of 10 An. c. 19. and \2An. ft. 2.

c. 9. certain duties are laid on all paper made, and alfo ori

all paper painted in Great Britain, as followeth :

s. d.

For every ream (at 20 quires of 24 meets each |
to the ream) of demy fine J

Crown fine « —
Crown fecond

Fool's cap fine __ —
Fool's cap fecond

Fine pots —
Seconds pots

Brown large cap •—
Small ordinary brown
Whited brown 9 d. a bundle, each bundle containing 40

mildboards, and fcaleboards, $$. a hundred

quires.

Pafteboards

Weight.

All other paper not particularly charged, after the rate

of 18/. for every 100/. value.

Painted paper (befide the duty paid for the paper before

painting) I \d. a yard fquare.

But pafteboard made of paper that hath paid the duty*

{hall not be charged with further duty.

And books printed at Oxford or Cambridge, in Latiny
Greek) Oriental, or northern languages, (hall have a draw-

back of the duty on paper.

The faid paper paying ad valorem fhall be computed as it

fhall be worth to be fold at the next market town, by the

oath of the maker or his chief workman, according to his

knowledge and belief, to be taken before the collector or

fupeivifor.

3. The commiflioners of the treafury fhall appoint com-

mifiioners of thefe duties ; and they fhall fubftitute inferior

officers. 10 Ah. c. 19. / 41.
p
J
a

b

:es ^making ^ The maker or painter fhall give notice in writing aC

the next office, of his name and place of abode, and where

he intends to make the fame ; on pain that if he makes

any before fuch notice, he fhall forfeit 30 1. 10 An. c. 19.

J- 43-
And no perfon fhail ufe any place for drying the fame,

or making it fit for ufe^ other than fuch common, place

Whereof lie hath given notice 5 on pain of 20 1. /. 44-

Officers of the

duties on paper

And
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And all paper, materials, and utenfils found in any pri-

vate workhoufe or other place, for which no entry hath

been made or notice given, (hall be forfeited, f. 54.

5. The officer fhall by day or night, and if in the night Officer to enter

in prefence of a conftable, be permitted on requeft to enter and uk««ccounV
into the houfe, mill, yard, drying houfe, warehoufe, or

other place, and take an account, and make report thereof

to the commiffioners or whom they fhall appoiat, and leave

a copy (if demanded) of fuch report under his hand with

the maker ; and if he fhall not leave fuch copy (after de-

mand in writing, 12 G. c. 28. / 30.) he fhall forfeit 40s,

10 An. c. 19. /. 48.

And he fhall be permitted to take an account of the

quantity of rags, cordage, and other materials, and of all

paper in the pofleflion of any painter or ftainer, and of their

proceedings in making, or in painting or ftaining it. 10

An. c. 19. / 50.

6. And before any paper fhall be printed, painted, or Mark on papers

ftained, the officer fhall be permitted to take account of the before Panting*,

dimenfions, and fhall ftamp or feal every fheet and piece,

to denote that fuch account hath been taken ; and if the

officer fhall mifs any quantity whereof he had fo taken an

account, and fhall not on reafonable demand receive fatif-

fa&ion what is become of it, he may charge the duties for

it. 1 G. Ji. 2. c. 36. / 17.

7. And if any perfon fhall obfbucT: any officer in the Obfh-uaing the

execution of his duty, he fhall forfeit 20 1. t An, c. 19. officer «

/ 5 o.

8. No maker fhall remove any paper of which no ac- Removing before

count hath been taken, without giving two days notice to account taken*

the officer ; on pain of 20 1. 10 An. c. 19. / 51.

And no perfon fhall remove any fuch painted paper, un-

til the officer hath taken an account of the quantity there-

of, and until every piece or parcel fhall be marked or

ftamped; on pain of 20 1. I G. ft. 2. c. 36. f. 18.

9. And the maker or ftainer concealing any paper or Concealing from,

materials, fhall forfeit 20 /. 10 An. c. 19. / 53.
thecfiker.

10. And the maker and ftainer fhall keep feparate the Paper unfurveyed

paper which is unfurveyed, for 48 hours after making or to be keP t le
i
a

Gaining, unlefs it fhall be fooner furveyed by the officer y
on pain of 50 1. 10 An. c. 19. / 52.

1 1. The maker or painter fhdl once in fix weeks make F.n'ry of rare^

entry on oath at the next office, of all paper made by him maae '

fit for ufe, with the kinds and quantities; on pain ©f 50 1.

10 An. c. 19. / 45.
But no perfon fhall be obliged to go to make entry, far-

ther than the next market town. / 46.

Li 3 tf,. Ar.d
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payment of the

duty.

Exportation.',

Power of the

juftices..

Paper and uten*

fils liable to

dtfrcfs,

12. And the duty (hall be cleared off in fix weeks after

entry, on pain of double duty ; and after default in pay-

ment,* no perfon (hall fell or deliver any out, till the duty

is cleared off, on pain of double value of fuch paper fold or

delivered out. 10 An. c. 19. / 47.

13. Paper that hath paid the duty may be exported,

and the duties fhall be drawn back. 10 An. c. 19. f. 57,
58, 59-
But there (hall be no drawback allowed on foreign paper

exported. 10 G. 2. c. 27.

14. All the excife laws (hall be in force for managing

thefe duties ; and the penalties fhall be fued for, levied, mi-

tigated, and difpofed of, as by the laws of excife. 10 An.

c. 19. / 60, 61. 24 G. 2. c. 40. / 33.

15. And all paper, materials, and utenfils, in cuftody

of the maker or ftainer, or of any to his ufe, or in truft

for him, fhall be liable to all duties in arrear, and to all

forfeitures relating to the faid duties, in the fame manner

as if the offender or debtor were the lawful owner, io An*

c 19. / 55.

For the ftamp duties on paper, fee title £rfftltt]7&

XL Plate.

Importation.

By the i±W. c. 5. and 6 G. c. ir. additional duties arc

laid on plate imported, over and above what it is charged

in the book of rates: which fhall be under the management

of the commuTxoners of the cuftoms.

diffayett.

True making of plate.

I. To prevent frauds in the true making of plate, it is

enacted by the 12 cff 13 TV. c. 4. and 1 An. Ji. 1. c. 9.

that (befides the city of London) York, Exeter^ Brijiol^ Chefery

Norwich^ and Nevocaftle upon Tyne fhall be appointed for

the affaying and marking of plate.

And the goldfmiths, filverfmiths, and plateworkers in

the faid places, fhall be incorporated into a company, and

chufe wardens yearly. 12 & 13 TV. c. 4. f. 2.

And an afTayer fhall be elected by the company in each

of the faid places, who fhall be fworn by the mayor.

/4, 5-

Maker to l-e en- 2. And every goldfmith, filverfmith, and plateworker,

SensV^e within the f*id Phce5> and eifewhere, fhall before he takes

c«r,p«wjj, upon
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upon him to exercife the faid trade, enter his name, and
mark, and place of abode, with the wardens of the com-
pany where an afTayer is; and if he (hall not make fuch

entry, or mall ftrike any other mark but what isfo cntrcd,

he fhall forfeit double value, half to the king, and half to

him that fhall fue in any court of record in the county

or place where the offence fnall be committed. 12 & 13 TV.

C-4-/-7-

3. And every goldfmith, filverfmith, and plateworker, Aflayin^

inhabiting where there is not an afTayer, fhall firft fix his

mark, and then fend it to an afTayer; and if it be found

by the afTayer to be of the finenefs of the ftandard, then he

fhall mark it, and have 6d. a pound for his trouble: And
if any fuch perfon fhall make any plate (lefs in finenefs than

the ftandard) or put any to fale (except what by reafori of '

its final! nefs is not capable of the touch) before it fhall be

aflayed and marked ; he fhall forfeit the fame, half to the

king, and half to him that fhaiifuein any court of record

in the county or place where the offence fhall be committed.

12 cjf 13 Jv. c. 4. f. 9.

4. And as to the finenefs thereof by the ftandard, it is Finenefs by the

enacted by the 6 G. c. 11. that plate may be made, either
{hndaid *

according to the old ftandard (of 11 ounces and 2 penny-
weights fine filver in every pound troy) ; or according to

the new ftandard (of 11 ounces and 10 penny weights):

but differently marked. / 41.

5. That is to fay, plate of 11 ounces and 2 pennv- Mark,

weights, fhall be marked with the maker's mark, viz. the

firft letters of his chri(tian and furname; the mark of the

goldfmiths company in London, viz. the leopard's head, lion

paiTant, and a diftincl variable mark to denote the year;

(or, with the mark of the worker or maker, and with the

mark appointed to be ufed by the afTayers at York> Brijhl,

Chejhr, Norwich, or NewcajHe upon Tyne
:)

And plate of 1 1 ounces and 10 penny weights fhall be

marked with the makei's mark, viz. the firft letters of his

chriftian and furname; and the mark of thefaid company,
viz. a lion's head erafed, the figure of a woman called

Britannia, and the faid mark or letter to denote the year ;

(or, with the mark of the worker or maker, and the

mark of one of the faid cities or towns.) 12 G. 2. c. 26.

/ 5.

Licence of dealers in plate.

1. No perfon, who (hall trade in, vend, or fell any Licence,

gold or filver plate, or any goods or wares in which any

gold or filver mall be manufe&ured, fhall by himfelf, or

l 1 4 by
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\>y any other employed by or for him, either publiakly or;

privately, trade in, vend, or fell any piece of plate or

goods, or any ware in which the quantity of gold (hall be

of the weight of two ounces or upwards, or in which the

quantity of filver mall be of the weight of 30 ounces or

upwards ; unlefs he fhall have firft paid a duty of 5 /. for a

licence to be taken out in manner following. 32 G. 2.

c 24. / 3.

How to be taken 2. That is to fay, if it is within the limits of the chief
™'

office of excife in London, the fame mall be granted under

the hands and feals of two commiffioners of excife ; and

the duty for the fame fhall be paid at the chief office of

excife in Lexdori, or at any other place, and to fuch perfona

as the faid commiffioners fhall appoint to deliver out fuch

licences, and to receive the faid duty : Elfewhere, to be

granted under the hands and feals of the feveral collectors

and fupervifors of excife, within their refpeclive diftricts

;

and the duty for the fame fhall be paid by the perfons

taking out fuch licences, at the office of excife next ad-

joining to the place where they refpeclively refide or fnha«

bit, or at any other place, and to fuch perfons as the com-
mifiioners of excife fhall appoint to deliver out fuch li-

cences and to receive the faid duty. 31 G. 2. c. 22-f-3'

To be renewed 3. And frelh licences fhall be taken out yearly, ten

yearly. ^avs at leaft hefore the expiration of 12 kalendar months

after taking out the firft licence, f. 4.

Fenalt-v f oeal- 4. And if any perfon fhall prefume or offer to trade in,

m% uniicenfed. vend, or fell any gold, or filver plate, or any goods or wares

in which any gold or filver (hall be manufactured, or any

piece of plate or goods, or any ware in which the quantity

of gold fhall be of the weight of two ounces or upwards,

or in which the quantity of filver fhall be of the weight of

30 ounces or upwards as aforefaid, without firft taking out

fuch licence, and renewing the fame yearly j he fhall forfeit

20 1; f. 4.

Not to extend to 5. Provided that no perfon (hall be liable to take out any
i .,-idll quantities.,

ljcence for trading in, vending, or felling any quantity of.

gold not exceeding two penny weights, or of filver not ex-

ceeding five penny weights, in any one feparate and diftii.ct

ware or piece of goods. 32G. 2. c. 24. f. 1.

.Auctioneer*; and £. Al] perfons ufing the trade of felling gold or filver

crhers felling
^\VG ^ r any goods or wares compofed of gold or filver,

Scried traJers. or in which any gold or filver mail be manufactured ; and

alfo all perfons employed to fell any gold or filver plate, or

any fuch goods or wares aforefaid, at any auction or pub-

lick fele y mail rcfpectively be deemed traders in, fellers, or

venders
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.venders of gold or filver plate, and fhall take out a licence

for the fame. 31 G. 2. c, 32. f. 6.

7. No pawnbroker fhall by himfelf or by any other for Pawnbrokers an*

his benefit (either publickly or privately) trade in or fell
refiners «

any gold or filver plate, or any goods or wares in which
any gold or filver fhall be manufactured ; and no perfon

by himfelf or by any other for his benefit (hall ufe the trade

of a refiner of gold or filver, without taking out and re-

newing yearly fuch licence as aforefaid. 32 G. 2. c. 24.

/4-
And every fuch pawnbroker and refiner fhall be deemed

to ufe the trade of Celling or vending gold or filver plate.

id.

And if any pawnbroker (hall trade in or fell any gold or

filver plate, or any goods or wares in which any gold or

filver fhall be manufactured, or fhall praclife the bufinefs

of a refiner, without fuch licence, or fhall not have re-

newed the fame yearly, and made fuch payment as afore-

faid ; he (hall forfeit 20 1. id.

8. No licence fhall authorize any perfon to whom the Unto what places

fame mav be granted, and who (hall fell fuch gold or filver
the lj"nce &aii

' extend
plate in (hops, to trade in or fell fuch gold or filver plate in

any other fhop or place, except in fuch houfes or places

thereunto belonging, wherein he fhall inhabit and dwell at

the time of granting fuch licence, or in booths or flails

at fairs or markets. 31 G. 2. c. 32.- f. 7.

9. Perfons in partnerfhip, and carrying on their trade Partners,

or bufinefs in one houfe, fhop, or tenement only ; fhall not

be obliged to take out more than one licence in one year.

31 G. 2. e. 32./ 7.

10. Profecutions for offences maybe in the courts at Profecution for

Wcftminjler\ or otherwife, if within the limits of the chief
offences *

office of excife in London, the fame may be before 3 com-
xniflioners of excife, and in cafe of appeal before the com-
miffioners of appeal -, and elfewhere, before two juftices re-

fid ing near to the place where the offence was com-
mitted. 31 G. 2. c. 32. / 11.

And the faid commiflioners of excife, and commiftioners

for appeals (in cafe of appeal), and juftices refpeclively,

fhall upon complaint or information on oath fummon the

party accufed ; and upon his appearance or contempt, fhall

proceed to the examination of the facl ; and on due proof

made thereof by confeflion, or oath of one witnefs, fhall

give judgment ; and iffue warrants under their hands for

levying the penalties by diftrefs (if not redeemed in 14
days) ; and for want of fufficient diftrefs, fhall imprifon the

offender till fetisfa&ion be made, id,

And
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And they may mitigate the faid penaties of 20 /. as by

the laws of excife. 32 G. 2. c. 24. f. 8.

Perfons aggrieved may appeal to the next feffions. 31
G. 2. c. 32. / ir.

©ifpofa! of the 11. All forfeitures (the neceflary charges for the reco-
forfcitures. very thereof being firft deduded) (hall be diftributed, half

to the king, and half to him who (hall inform or fue. 31
G. 2. c. 32. / 12.

Duty to be paid by the ufer.

Duty to be paid *• % tne 29 G - 2 -

f-
*4- there mall be paid, by all

by the ufer. perfons and bodies politick or corporate, for all filver plate

which they (hall own, ufe, have, or keep, thefe feveral

annual duties, viz. For ico ounces troy weight, and not

amounting to 200, 5$.; for 200, 10 s. ; and fo 5^. more

for every 100 ounces to the number of 4000 ; and for 4000
ounces and upwards mall be paid the fum of 10 /. The fame

to be under the management of the commiffioners of ex-

cife. / 1, 2.

But plate belonging to places of religious worfhip, and

only ufed there, (hall not be charged. / 9.

Nor flock in trade of any goldfmith, filverfmith, manu-

facturer, feller of or dealer in plate ; but they (hall pay for

plate ufed in their families. / 9, 10.

Alfo perfons having plate pledged to, or depofited with

them, (hall not be charged, unlefs they alfo uie the fame :

but the true owner (hall be charged, f. 7, 8.

Entry and pay- 2 « And all per fons and bodies corporate, who on July
meni.

$ y 1 75 6, fhall own, ufe, have, or keep any plate charge-

able to thefe duties, within the limits of the chief office of

excife in London, fhall make entry thereof in writing at the

faid office within 30 days; and elfewhere, at the next ex-

cife office in 40 days : And all perfons who (hall after July

5, 1756, begin to own, ufe, have, or keep any fuch plate,

(hall make the like entry in 20 days : And at the time of

fuch entry, (hall pay the duties; for which the qxcKc offi-

cers fhall give a receipt, f. 3, 12.

And the duties (hall continue payable from July 5, an-

nually ; or from the time of beginning to keep fuch plate

refpecYively. f. 3.

And within 30 days after the commencement of each

year, frefh entry fhall be made, and the duties paid. / 4.

But perfons having made entry and payment, and after-

wards acquiring other plate within the year, fhall not enter

nor pay for the fame, till after the expiration of fuch year.

Perfons
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Perfons neglecting to make entry as aforefaid, or con-
cealing plate to avoid the duties, (hall forfeit 20 1. f 4.

But if they fhall enter and pay before profecution, altho'

not ftriclly within the time, they fhall be indemnified, f 6.

And if any perfon having made entry and payment (hall

die within the year; he to whom the property fhall come
fhall not be liable to pay for the refidue of the year. f. 11.

3. Profecutions for the duties and for forfeitures and Power of the

$ther offences againft this a& fhall be in the courts at /j^/?. i uftiees herein.

minjler : or otherwife, the profecutions for forfeitures and
effenceSy if it is within the limits of the chief office of ex-
cife in London, fhall be determined by three commiffioners,

and in cafe of appeal, by the commiffioners of appeal ; and
elfewhere, by two juftices refiding near to the place where
any forfeiture fhall be incurred or offence committed ; and
the informer or defendant aggrieved may appeal to the next
feffions, whofe judgment fhall be final. / 13.

And on complaint or information on oath exhibited and
brought before fuch commiffioners or jufiices, they fhall

fummon the party accufed ; and if it is a body politick,

fhall fummon the chief officer or officers thereof; and on
appearance, or contempt, fhall proceed to the examination

of the matter of facl ; and on proof by confeffion, or oath

of one witnefs, fhall give judgment, and ifTue warrants for

levying the forfeitures and penalties on the goods of fuch

perfon or body politick, and caufe fale to be made thereof

if not redeemed in 14 days ; and for want of fufficientdif-

trefs, otherwife than in the cafe of a body politick, fhall

imprifon the offender till fatisfaction be made.
f. 13.

Which faid forfeitures and penalties (neceflary charges for

the recovery thereof being firft deducted) fhall be half to

the king, and half to him who fhall inform orfue.
f. 14.

Exportation.

So much wrought plate fhall be exported yearly, as fhall

be allowed by the commiffioners of the cuftoms or three of

them. 9 iff 10 W. c. 28. / 1.

But no drawback fhall be allowed, on the exportation of

filver plate. 31 G. 2. c. 32. / 9.

For other regulations concerning plate, not relating to

any of thefe duties, the reader may confult the ftatutcs at

large mentioned under this head 5 and efpecially the 12 G.

2. c. 26,

XII. Salt.
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XII. Salt.

Officers for the i. The duties upon fait (hall be under the management
6k duties. c

t ]ie corn milIioners of excife. 5 W. c. 7. f. 5.

Or particular commiffioners may be appointed ; in which

cafe they (hall have the fame powers as commiffioners of

the excife. 1 An. Jl. 1. c. 21. / 26.

And all collectors and other officers for afcerfaining,

collecting, or receiving the duty, (hall be appointed under

the hands and feals of the faid commiffioners. 5 W. c. 7.

/5-
And no perfon (hall act as chief commiffioner until he

{hall before a baron of the exchequer take the oaths of al-

legiance and fupremacy, and the oath following

:

Toujhall fwear to execute your office', truly and faithfully

without favour or affedion, andJhallfrom time to time account

make and deliver to fuch perfon and perfons as his majejly Jhall

appoint to receive the fame ; and jhall take no fee or reward

for the execution of the faid office, from any other perfon than

from his majsfiy, or thofe whom his majejly Jhall appoint m
that behalf: So help you god. 5 W. c. 7. f. 14.

And no perfon fhall be capable of any office relating to-

the faid duties (other than that of chief commiffioner),

until he fhall before two commiffioners, or two juftices of

the peace where he fhall be appointed officer, take the faid

oaths of allegiance and fupremacy, and the faid laft men-
tioned oath mutatis mutandis. 5 W. c. 7. f. 15.

Britifli fait 1m- 2 « fy tne 2 & 3 ^n. c. 1 4. No fait of the produce of
ported. Great Britain, or the IJle of Man, fhall be imported or

landed in England-, on pain that the fame fhall be for-

feited, and alfo the fhip and tackle; and every perfon af-

fifting therein fhall forfeit 20 /. or be imprifoned fix months.

f. 1. (And by the 5 G. c. 1%. f 23. this is extended to

fait (hipped for exportation, and put on fhore again, or

taken out of the vefTel.)

And the fait officers may at anytime within two months,

feize the fait, fhip, and tackle ; and if the owner fhall not

in 20 days claim the fame, and give fecurity to anfwer the

value, they fhall be fold, f 2.

But this fhall not extend to fait (hipped to be carried

coaftwife by certificate, f 3.

Alfo, where fait entred for exportation, (hall be forced

into any port by weather, enemies, or other neceffity, the

owner
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t)wner or matter may within 20 days reland the fait, fo as

entry be made, and the drawback repaid. f. 4.

Alfo, where a fhjp (hall come in from Ireland, or any
other foreign part, having any fait on board, which was
taken in only for provifion of the (hip ; the mafter may
land the fame, fo as entry be made in ten days, and the

duty paid or fecured as for foreign fait imported, id. f. 6.

But if he (hall not enter and pay, or fecure the duty in

ten days, and before it be landed, the fame (hall be for-

feited ; and the mafter, owner, or importer, fhall forfeit

double value. 5 G\ c. 18. / 18.

3. By the 5 TV. c. 7. There (hall be paid for every gallon Foreign kit Ua^

of foreign fait imported, $d. over and above other duties. P°i ted«

And by the 9 &f 10 TV. c. 44. an additional duty is laid,

of 7 d. a gallon, f. 3. The fame amounting in the whole
to 6 j. 8 of. a bufhel. 8 G. c 4.

The gallon to be rated after eight gallons to the bufhel

IVinchefter meafure. 5 W. c. 7. f. 18.

And 84 lb. weight of foreign fait (hall be deemed a bufhel.

1 An. ft. 1. c. It. f. 6.

Which faid duties fhall be paid by the importer, on en-

try, and before landing; yet, on giving fecurity to the col-

lector, he fhall have fix months time for payment : But if

he pay ready money, he fhall have after the rate of 10 /. per

centum per annum abated. 9 tsf 10 TV. c. 44. f. 6.

And by the 5 An. c. 29. If the fait imported amounts
in the whole to more than 40 bufhels, a further time is al-

lowed for payment of the duties : In order to which, the

fait fhall on landing be weighed, cellared, and locked up
in the prefence of a fait officer, under the cuftody of the

merchant or importer (who is to be at the charge of the

cellarage or ftorehoufe) ; and the merchant or importer

may in prefence of a fait officer, and by warrant or permit

under his hand and feal, have what quantity thereof his oc-

cafions may require, not under 40 bufhels at a time ; giving

fecurity for the duty of what quantity he receives, payable

in fix months : and if he fhall pay ready money, he fhall

have after the rate of 10 /. per centum per annum abated.

/', 3-

But if fucb foreign fait imported, fhall not on landing be

fecured as aforefaid, it fhall be liable to payment of duties,

and to fuch penalties for not paying or fecuring the fame,

as if this acl had not been made ; and no fait fo cellared

and locked up fhall be removed without notice firft given

to the officer, and without a warrant or permit for con-

veying it 5 on fain of forfeiting fuch felt, and 10;. a bufhel,

and
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and alfo 20 /. to be recovered of the importer ; and the

carrier or perfon removing it, (hall be alfo liable to the pe-

nalty of 105. a bufhel, and 20/. for every offence, f. 2.

And no foreign fait mail be imported in any fhip or

veflel of lefs burden than 40 tuns, and in bulk only (ex-

cept for the neceflary provifions of the fhips) ; on pain of

forfeiting the fait and double value thereof, to be recovered

of the importer. 3 G. 2. c. 20. / 18.

Landing fait be- 4. And if any fait be landed before entry made with the

fore payment of
fa]f officer, or before the duty paid, or without a warrant

the duty.
|-or jandjng the fame figned by the fait officer ; it fhall be

forfeited, or the value, and alfo 105. a bufhel. 9 & 10 W".

c. 44. / 6. And moreover, every perfon aflifting therein,

{hail forfeit 100 1. 5 G. c. 18. / 24.

Search on fhip- 5. And any officer of the fait duties, or cuftoms, may
board.

g on Doarcl any veflel, to fearch if there be any fait on
board, and may feize the fame if it be found in any other

veflel than that wherein it was brought into port, unlefs it

had been entred, or the duty paid ; and all fuch fait fhall

be forfeited, or the value thereof, to be recovered of the

mafter or owner of the veflel, who fhall alfo be liable to

all other penalties as if the fame had been landed without

entry or payment of duties : and every perfon obftructing

fuch officer, fhall forfeit 40 1. 5 G. c 18. / 22.

Ships hovering 0# And where any veflel, laden with fait, fhall be found
xear the coaft.

h0Ver
'

Wg n the coafls, the officers of the cuftoms or fait

duties may go on board and compel them to come into port,

and may continue on board, till the fait fhall be unladen, or

the fhip depart on her voyage : And if the perfons on board

fuch fhip, or any other veflel importing fait, fhall neglect

or refufe to enter, or to unlade fuch fait, for 20 days after

it is come into port, or within that time to depart on their

voyage, unlefs permitted by the chief officer of the cuftoms

to ftay longer ; in fuch cafe all the fait on board fhaJl be

forfeited, and double value thereof, to be recovered of the

mafter or commander of the veflel. 1 An. jh 1. c. 21.

/7-
»uty on home 7. By the 5 W. c. 7. a duty is laid on home fait of l~d.
fcft* a gallon, f. 3.

Which by the 7 cif 8 W. c. 31. is explained to extend

to all fait made from rock fait, fait refined, or fait made
from fait. f. 43.

And by the 9 &f 10 TV. c. 44. a further duty is impofed

on all fuch fait, of 31^. a gallon, f. 5. The fame amount-

ing in the whole to 3 s. 4^. a bufhel.

Note; By the 3 G. 2. c. 20. Thefe duties were repealed,

but were revived by the 5 G. 2. c, 6. for three years, anti

2 (•
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fo from time to time continued, and at laft by the 26 G. 2.

c. 3: made perpetual.

And by the 9 An. c. 23. A further duty of 9.?. a ton, is

laid on all rock fait exported to Ireland. / 44.

And rock fait fhall be afcertained as to payment of the

duties, at 65 pounds weight to the bufhel. 1 An. ft. 1.

i. 21. / 9.

All other fait at 56 pounds to the bufhel. 9 & 10 W.
'• 44- / 34-

8. Where any rock fait for which the duties fhall have Drawback on

been paid or fecured, fhall be melted and refined ; the per- rock lalt "fiati,

fon who fhall refine it into white fait, fhall have an abate-

ment out of thedutv of the faid white fait, of fo much as

was charged on the faid rock fo melted and refined ; fo as

the rock fo refined were before the melting thereof weighed

in prefence of the officer ; and fo as oath be firft made be-

fore ajuftice near adjoining, of the particular quantity of

rock fait by fuch refiner employed in making the faid white

fait, and that he or any other perfon by his privity did

not increafe the faid rock fait by mixing or other undue
practice, and that no former allowance for the faid rock

fait had been made to his ufe ; and fo as dt\e proof be

made upon oath or otherwife, that the duties for the faid

rock fait fo refined were paid or fecured. 10 &f 11 JV,

C. 22. / 6.

And no rock fait fhall be refined or made into white fait

in any place except within ten miles of the pit, or at fuch

places as were ufed for refining rock fait before May 10,

1702. on pain of 40 f. a buiheh 1 An. ft. 1. c. 21. f. 10.

9. Every maker of fait, refiner of rock fait, and pro- Entry of fait

prietor of any fait works or pits, who fhall fet up or ufe work* and P it3»

any fait work, fait pit, fait pan, ftorehoufe, warehoufe, or

other place, for the making, laying, refining, or keeping of

fait or rock fait, without giving notice thereof at the next

fait office; fhall forfeit 40 1. I An. ft. 1. c. 21. / I.

10. And if any fait maker, importer of fait, or refiner Officer to pnw*

or proprietor of rock fait, fhall on requeft or demand made, an <* Airvey.

in the day time, or in the night in prefence of a conftable,

refufe to permit the officer to enter and come into his

works, warehoufe, ftorehoufe, or other place for making,

laying, refining, or keeping of fait; he fhall forfeit 40 1.

1 An. ft. 1. c. 21. f. 2.

11. And, generally, if any perfon fhall obftruc"t. any of- ©bftroaing the

ficer in the execution of his office, or of the powers given officer«

him by any law relating to the fait duties; he fhall forfeit

20/. and for nonpayment, and in default of diftrefs, he
may be committed to the houfe of correction, to be whipt

ami
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and kept to hard labour for any time not exceeding one
month, i An. Ji. I. c. 21. f, 4.

Removing fait 12. No fait fhall be delivered from any fait works or
without notice, p*ltSj without notice nrft given to the officer; on pain of

forfeiture of the fait fo delivered, and of 20/. by the

owner of the works or pits. 5 W. c. 7. f. 19.

And by the 9 y 10 IV. c. 44. No fait fhall be delivered

from any fait works or wits, without notice given to the

officer ; on pain of the owner forfeiting the fame, and*

10 s. a bufhel. / 26.

Scales and 13. The collector fhall provide at every fait work or
weights.

pj t ^ a fu f£c ient beam, fcales, and weights, or ftilyard, and
fhall have liberty to fix the fame, for weighing the fait that

fhall be delivered from thence; and one or more perfons

living near, fhall be admitted and fworn to the true weigh-

ing of fuch fait, before one juftice near adjoining, without
fee ; and he fhall be paid by the collector or officer for the

duties, 7 & 8 IV. c. 31. / 46.
Weighing. 1^, Every owner of any rock pit, who fhall take any

rock fait out of fuch pit, fhall before the removal thereof,

caufe the fame to be weighed in the prefence of the fait

officer, who fhall attend at all reafonable hours in the day
time to fee it weighed, and take an account and make return

thereof in writing under his hand to the commiffioners of
excife, or whom they fhall appoint, leaving a true copy un-
der his hand with the proprietor : and if the proprietor re-

fufe to weigh it in prefence of the officer when taken out of

the pit, or fuffer any rock fait to be removed from the pit

before it hath been weighed ; he mail forfeit 2c /. and
double value. 10 C7 11 IV. c. 22. / 3.

Entry of fait 15. All makers and proprietors of fait fhall make entries
jaade- w jtn the fait officers of the quantity by them made and de-

livered, or imported; and fhall have a warrant under the

hand and feal of an officer, impowering them to carry away
the fame, before it fhall be removed, which warrant the

officer fhall give on paying or fecuring the duties (in nine

months, 5 An. c. 29. f. 5.) : But if any perfon at the time

of entry fhall pay ready money, he fhall have after the rate

of ten per centum per annum allowed. 5 TV. c. 7. f. 6.

duyS!^
** the l6 ' And the ProP'-ietor of rock pits fhall clear off the du-

ties of all rock /alt, in two days after the charge made by

the officer, or within thefaid two days give fecurity to pay

the fame (in twelve months, 5 An. c. 29. / 5.) ; on pain

of double value of the duties: But if he fhall pay within

the two days, he fhall be allowed after the rate of 10/. per

centum per annum
y for the fajd twelve months. 10 & 11 IV.

c. 22. /. 4, 5.

17. And
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17. And perfons giving fecurity for payment of the da- kifroimt on

ties,may at anytime within 28 days after giving the fame,
payznent *

pay the duty, and (hall have a difcount after 10/. per cen-

tum per annum for the remainder of the time. I An. ft. 1.

c. 21. f. 29.

18. But the owners of rock (alt, may remove it out ofHow far rock

the pits, or warehoufes adjoining or belonging to fuch pits, movS^with^ki
into their other warehoufes or places for ftoriwg thereof, for duty unpaid.

convenience of felling or (hipping after entry made, and a

warrant taken for the fame from the next officer ; and (hall

not be obliged to pay or fecure the duty on fuch removal.

5 W. c.'y.f. 22.

10. The officers may feize all fait carried before entry,
SaI* ca";e*

•
1 /• rtnii without a per-

without a permit, and the fame mall be brought to the next mit,

office ; and if it fhall not be claimed by the owner or one

deputed under his hand, in ten days, it mall be forfeited

and fold the next general day of fale: And if it be claimed

in ten days, and the claimer doth not make it appear by

the oath of one witnefs that it had been duly entred, and

a warrant obtained for removing it, it fcall likewife be

forfeited : And every perfon who (hall carry or caufe it to

be carried before fuch entry and warrant, (hall forfeit dou-

ble the value. 5 IV. c. 7. /. 7. And alio 10;. a bufliel.

9&f 10 IV. c 44. f. 12.

And by the 1 An. ft. 1. c. 21. If any fait carrier, of

other perfon, fhall remove any fait from any fait works, or

place thereunto belonging, without entry and payment of

the duties or fecuring the fame, or without a permit ; the

officers may not only feize the fait, but alfo apprehend the

offender, and if he (hall not on conviction pay the penal-

ties, and no fufneient diftrefs can be found, he may be com-
mitted to thehoufe of correction to be whipt and kept to

hard Jabour for any time not exceeding one month, f. 4.

And by the 2 & 3 An. c. 14. The carrier, who (hall

carry any fait without a permit, fhall forfeit 20 1. /. 8.

20. And every perfon in whofe poiTeffiori any fait (hall Salt found un-

be found, near the fait works or fea coafts, which hath not eQtred<

been entred, and the duty paid or fecured ; (hall if it be

foreign fait, be liable to fuch penalties, as if he had landed

the fame without entry or payment of duties ; and if it be

Engtijh fait, he (hall be liable to fuch penalties, as if he had

removed it from the fait works without entry or payment

of duties, and without a permit ; unlels he fhali make it

appear, that he bought it of a maker, retailer, or importer

of fait, and of whom. I An. ft. 1. c. 21. /. 3.

Vol. I. M ra .
'21. The
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Several permits 21. The fait officer fhall deliver gratis and without dc«

*°^faBtoS
6d

^ay> *"° many êvera ^ permits to each carrier of fait, as he

fJicels. fhall demand for fuch feveral horfe loads of fait as he (hall

load at one time, and at one fait work. 7 & 8 TV. £. 31,

/ 47-
Fri«es of &It. 22. The lord mayor snd aldermen in London^ and the

juftices of the peace in the country at their general feffions.,

may fet and publifh in writing the prices of fait, and alter

the fame as there (hall be occafion : and peifons refufing

to fell at fuch price, or felling at a higher price, (hall for-

feit 5 /. half to the king, and half to the informer, by di-

ftrefs., by warrant of the lord mayor or any fuch juflicej

and in default of fufficient diftref3, to be imprifoned till

paid. 7 fcf 8 TV c. 31. / 92.

•»»« k to 2?. By the q& .10 TV. c. 6. No perfon dealing in fait,
Salt tat be tola o J ,-'.,., . • * r 1 e 1
% wei8kt. fhall y^// it otherwife than by weight, after the rate of 56

pounds to the bufhel y on pain of 5 /. to the informer; to-

be determined by two juftices refiding near : And the party

grieved may appeal to the next feffions. And the faid jus-

tices fhall on complaint fummon the party accufed, and on*

appearance or contempt examine the matter, and on proof

by'theoathof two witnefles, or confeffion, give judgment,

and fhall iflue their warrant to levy the fame by diftrefs,

and caufe fale thereof to be made, if not redeemed in fix

ctays, rendring the overplus, and for want of Sufficient dif-

trefs, fhall imprifonthe offender till fatisfa&ion is made.

And no perfon fhall buy fait otherwife than by weight,

and not by meafure ; on pain of ro s. a bufhel, and fo pro-

portionally, 1 An. ft. 1. c 21. / 28.

Corsykg «oaft- 24. No retailer or fhopkeeper fhall fhip any fait to be?

wte. fent to any port within the kingdom, before he hath made

it appear by oath or otherwife, before the cornmiffioners or

a fait officer, that the duty is paid or fecured, or that it was

bought of fome other retailer or fhopkeeper that hath paid

the duty. 5 TV. c. .7, / 8.

And all; fait to be put on Shipboard, fhall be weighed at

the place where taken on board ; and none fhall be carried

on board before k is weighed, and a permit containing the

quantity is obtained 5 on pain of forfeiture, and 10 J. a-

bufhel : But if the officer fhall not attend to weigh it, or

refufe to give a permit, it may be carried on board without

incurring any penalty. 10 & 11 TV. c. 22. f, 10, 11.

And where any fait fhall be laid on fhipboard, the office*

©f the euftoms where it fhall be laden, fhall in the cocquet

(which cocquet fhall be alfo figned by the fait officer) ex-

prefc the quantity ; And if Such fhip fhall come into any

t&ty the ©flteera irf tk$ euflog** qs ef tb* fait duties, may
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go on board and demand a fight of the cocquet, and tf an}'

fuch officer fhall have jutt caufe to fufpec% that there is not

fo much fait on board as the quantity exprefTed in the coc-

quet, and fhall make affidavit thereof, before the collector

or cuftomer of the port, or perfon executing either of their

offices ; he may weigh all the fait on board ; and if there

fhall not be fo much as the cocquet expreffeth (making
allowance for watte) the fait remaining (hall be forfeited.

I An. Jl. i. c. 11. /. 13.

And pcrfons (hipping fait to be carried coaftwife, the

duties for which have been paid or fecured, (hall have an
allowance for watte after the rate of three bufhels for every

40 bufhels of white fait, and after the rate of a bufhe! and.

an half for every 40 bufhels of rock fait; which allowance
fhall be made but once for the fame fait, altho' it be car-

ried from feveral ports coaftwife* 5 An. c. 2g.f. 4. 6 An.

t\ 12. / r.

And every commander of any vettel that fhall carry fait

from one port to another within the kingdom, fhall (be-

fore he hath a warrant for landing it) deliver to the fait

officers in the port of landing, a true particular of the

quantity, figned by the fait and cuftomhoufe officers of the

port from whence he came ; and then the mailer, mate, or

boatfwain, fhall make oath before fomeof the commiffioners

Or their officers, that to his knowledge there hath not been

laid on board any fait fince he came from fuch port. And
if the vettel be to deliver one part of the fait at one port,

and another part at another port, then the officers for the

fait and cuftoms, where part of the fait fhall be delivered*

fhall certify on the back of the warrant, or by certificate

alone, under their hands and feals, how much of the falc

hath been there landed, on pain of forfeiting double the

Value of the fait that fhall be otherwife delivered. 5 Jy\

c. 7. / 9. And likewife 10 s. a bufhel. 9 &? io IF. c. 44.

And the officer at the unlading port may go on board the

(hip, and demand a fight of the permit, and weigh the fait

upon unlading; and if it be more in weight than is con-

tained in the permit, the furplufage (hall be forfeited. And
if the matter of the fhip mall refufe to fhew the permit,

the officer may feize and detain the fait till it be produced.

And if he do not produce it in four days afte* feizure, the

fait fhall be forfeited. 10 & 11 H'. c. 2 2. / 12, 13.

On refhipping any fait from any boat, barge, cr ether

vefTel, and before any difbatches he granted for the fait fo

refhipped, the matter, mate, or chief boatman, fhall make"

mxih before the fait officer, that all the' fa': uk?n in at the

M m 2 place
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place of lading is refhipped on board fuch vefTel, and that

no fait hath been added to it or taken from it, to the beftof

his knowledge and belief; on pain of forfeiting double the

value of the fait that (hall be otherwife refhipped, and like-

wife 10 s. abufhel. 5 G. c. 18. f. 25.

And where any fubjecf. hath fhipped fait that hath paid

duty, in order to be conveyed to fome part of England^ and

any of it is loft at fea (or in any port, harbour, or river,

8 G. c. 4. f. 11.) by ftorm, or being thrown overboard for

preferring mens lives or the veflel (or by finking of the

fhip, or be taken by enemies, 9 fcf 10 TV. c. 44. 2 ty 3
An. c. 14.) ; in fuch cafe, the merchant or owner of the

fait (hall, on proof made by the oaths of two witnefTes,

whereof the mailer or mate fhall be one, at the quarter

feffions where he lliall inhabit, of the lofs of fuch fait, and

that the fame was not occafioned by any leakage of the (hip,

or any negligence or default of the mafter or mariners, re-

ceive from the laid feffions a certificate that fuch proof was

made before them ; and on producing the certificate to the

fait officer he (hall let him buy the like quantity duty free.

2 £s? 3 An. c. 14. f. 18. Which certificate (hall alfo va-

cate the fecurity given for payment of the duties. 26 G. 2.

c. 32. / 6.

25. When any fait fhall be entred to be put on board,

and the duty paid or fecured ; the officer fhall, on due no-

tice, by himfelf, or deputy, between fun rifingand fetting,

attend the weighing it out, without lofs of time; on pain

of 40 j. 9 fcf 10 TV. c. 6. / 3.

And the fait officers may go aboard all fhips exporting

fait, and continue, and take an account thereof ; and if

any perfon fnall obftrucl any fuch officer, he fhall forfeit

20 1. 1 An. J}. 1. c. 21. f. 15.

And there mall be a drawback of the duties on fait ex-

ported. 5 TV. c. 7. f. 11. 10 cf 11 TV, c. 22. /. 7. $An.

c. 29. / 16.

Moreover there fhall be an allowance of four bumels for

every 40 bumels of white fait, and of two for every 40
bufhcls of rock fait, exported to Ireland; for the wafte in

carriage. 5 An. c. 29. / 14.

And if any fait, for which the duty hath been repaid on

exportation, {hall be landed again before the duty be again

paid and entry made, and other things performed, as in

cafe of foreign fait imported ; the offender fhall forfeit

double value, and 105. a bufhel, and the other penalties

for foreign fait landed unentred. 9 &f 10 W. c. 44. [. 27.

5 IV c. 7. f. 20.

An/
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And if any fhip laden with fait exported, (hall by ftrefs

of weather or otherwife be drove into any port, the fait

officer may come on board, and continue till the (hip (hall

unlade her cargo, or return to Tea; on pain of 20 /. to be

recovered of the matter who (hall refute the officer to come
or continue on board, And if any part of the fait fhall be

put on fhorc, without entry or repayment of toe duty3 the

faicl fait, and alfg the whole cargo of fait in the {hip, (hail

be forfeited. 1 An. Jl. 1. c. 21. f. 12.

And where any fait, for which the duties (hall have been

paid or fecured, mall be (hipped in order to be exported,

and the fame fhall perifb by finking of the fhip in the port,

before the exporter fhall be intitled to a cjrawback ; rhe

exporter or propriel >r (hall on proof made at the next fci-

fions, to be held next to the place where it fh 11 Co periih,

cf the jofs 1 fajt, receive from tiie /aid feffions a cer-

r ate, that fuch proof was made before them ; and on : ;o

ducing the certificate to die collector qf tije fait dutif

let fuch perfon buy the like quantity duty free. 2 & 3
An. c 14. / 10.

And where any fait fhall be /hipped in order for exporta-

tion to Ireland^ and it fhall perifh by finking of the fhip, or

be taken by enemies ; the exporter or proprietor (hall on

proof made at the quarter feffions for the place from whence

it was exported, of the lofs of fuch fait, receive from the

fa id feffions a certificate, that fieri proof was made before

them ; and on producing the certificate to the officer of the

place where the duty hath been paid or fecured, the fecurity

(hall be difcharged, and the money repaid. 4 An. c. 12.

f.
\i. 9 An. c. 23. f. 46. Proof to be made in two

years. 26 G. 2. c. 32. /.' 7.

26. The curers of fifh for exportation may import fo- Salt for curing

reio;n fait, or take from the pit or work Britijb fait (or
01 "

rock fait refined, 8 G. c. 16. f. 6.) for curing filli for ex-

portation, without duty, except the cuftoms on importa-

tion ; fuch foreign fait being landed, and fuch Britijb fait

being taken from the pits or works, and weighed, in the

prefence of an officer, and being lodged in a warehoufe,

under a lock both of the officer and proprietor ; which

fhall remain there during the feveral intervals of the fifhing

feafon. 5 G. c. 18. / 1.

And any perfon who fhall imbezil any foreign fait after

importation, and before cellaring, (ball forfeit 20 s. a

bufhelj and any perfon who fhall imbezi! any Britijb fait,

after weighing at the pits or works, and before ceiJarii

fhall forfeit 10;. a bufhel. 5 G. c. lS. / 4.

M m 2 T;
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The proprietor (hall enter at the next office the quantity

fo by him lodged ; and the officer fhall keep an account of

the quantity in his cuftody. 5 G. c. 18. / I.

And at the beginning of the fifhing feafon, the proprietor

or his agent (hall make oath in writing before an officer at

the next office, declaring the quantity fo lodged, and that

it is all intended for curing of fifh for exportation only,

and (hall not by his confent be delivered but for the faid

purpofe : after which oath fo made and filed, the officer in

whofe cuftody the fait hath continued during the interval

of the fifhing feafon, fhall deliver all the faid fait into the

iole cuftody of the proprietor. 5 G. c. |8. f. I.

And in the cafe of herrings to be cured for exportation,

it is enacted by the 8 G. c. 4. and 8 G. e, 16. that the

proprietor of fuch fait delivered duty free, or his agent,

(hall inftead of the faid oath, make oath in writing at the

next fait office, declaring the quantity of the foreign or

jSritifh fait refpecYively lodged for curing of fifh, and that it

is intended for the curing of fifh for exportation only, and

fhall not by his confent be delivered but for that purpofe,

except fo much thereof as fhall be ufed for curing fuch red

cr white herrings as (hall be entreel for home confumption,

and charged with the duties by the faid a£h refpcclively

chargeable thereupon.

And no foreign fait fhall be delivered over from the joint

cuftody of the officer and proprietor, into the fole cuftody

of the proprietor or his agent, for curing fifh for exporta-

tion ; except he give fecurity to the fa tij,faction of the chief

Officer of the fait duty in the port, that he will account for

the foreign fait fo by him received, or anfwer the penalties,

S G. 2. c, 12. / 3.

And for every bufhel of fait fo lodged, which fhall be

'cither carried away, or found wanting at the redelivering

thereof into the fole cuftody of the proprietor, reafonable

allowance for wafte being firft made ; the proprietor fhall

forfeit 2C s. 5 G. c. 18. / 3.

And at the end of every fifhing feafon, the officer fhall

-take an account of the quantity remaining in hand which

fhall be locked up as aforefaid : and the proprietor fha!l

(within three months after the expiration of each year,

$ G, c. 4. f. 10.) deliver an account in writing into the

office, containing the quantity of fifh exported or entred

for exportation, on which the fait hath been ufed ; together

with a certificate from the officer where it is fhipped for

exportation, verifying the account 5 which account fhall

be alfo affirmed by the oath of the proprietor or his agent,

and remain iii the office > and j.f any of the fait fhall be

deliver^
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delivered over to any other perfon, and ufed by Mm in

curing of fifh, that alio (hall be exprelTed in the account,

and fuch perfon fhall in like manner make another account

of all the fait ufed by him : And if any fuch perfon fh-all

neglect or refufe to deliver fuch account within the faiti

time; he fhall forfeit 40 I. 5 G. c 18. / 1.

And if the proprietor of fuch fait fo delivered over, fliall

not make it appear by oath or otherwife to the proper of-

ficer, that fuch fait fo delivered over was ufed for curing

of fifh ; he fhall be deemed guilty of imbezilling it, and
forfeit 50 1. 11 G. 30. / 41.

Alfo the faid account (hall exprefs the quantity of red or

white herrings entred for home confumption, on which
fuch fait hath been ufed. 8 G. c. 4-/3. 8 G. c 16.

And for every bufhel of fait, fo taken out of the cellar o*

fait works, which fhall not be fo accounted for by fuch

rath and certificate ; or by certificate from the quarter M-
lions, that proof was there made, that fuch fait was put on
board for curing fifh at fea, and was there taken by ene-

mies, or otherwife loft at fea ; or fhall not be returned

into, or found remaining in the cellar or warehoufe: the

owner or other perfon ftanding accountable for the fame,

fhall forfeit 20 s. And the proprietor or his agent felling,

giving away, ufing, or delivering any fuch fait otherwife

than for the purpofes aforefaid ; fhall forfeit 205. a bufhel:

And every perfon buying or receiving the fame, fhall for-

feit alfo 20 i. a bufhel: And in default of payment in 14
days after conviction, and where no fufficient effects can
be found to anfwer the fame, he fhall be fent to the houfe

of correction, to be whipped and kept to hard labour, not

exceeding three months. 5 G. c. 18. f. 2.

For every cafk of pilchards or fcads exported, containing

50 gallons, fhall be paid by the fait officer aji allowance of

7 s. for every hundred of cod fifh, ling, or hake (except

dried ones called haberdines) of 14 inches long, from the

bone in the fin to the third joint in the tail $st for every

barrel of wet cod fifh, ling, or hake, of 32 gallons 2 s. for

c\ory hundred weight of haberdines 31. for every barrel of

falmon of 42 gallons 45. bd. for every barrel of white

herrings 2 s. 8 d. for every barrel of full red herring!

15. <)d. for every barrel of clean fhotten red herrings is.

for every hit of dried red fprats 1 j. And the officers fhajj

cut oft part of the tail of the codfifh, ling, and hake ;

and mark the cafks of the other fifh -, that it may be-

known that they have once had the allowance 5 G. c.

1 8. / 6.

M m 4 Au4'
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And the maker or curer of red herrings, before he re-

move them (except for exportation) from the place of cu-
ring, (hall make entry thereof at the next fait office, and
pay i s. 8 d. a thoufand. And if they be packed up in

cafks, the number (hall be marked on the head ; and a

permit fhall be given by the fait officer, expreffing the

number, and the mark and number of the cafks, and for

what place they are intended, and whether to be fer.t by
land or water ; on pain of forfeiting all the red herrings re-

moved other wife, and alfo 40 *. a thoufand. 8 G. c. 4. f. 2.

And as the duties on fait fhall rife or fall, the is. Sd. a

thoufand mail rife and fall proportionably.
f. 5.

And the maker or curer of white herrings, before he re-

move them (except for exportation) from the place of cu-

ring, fhall make entry thereof at the next fait office, and
pay 3 j. £fd. a barrel \ and the cafk fhall be marked on the

head, (hewing the contents : then a permit (hall be given

by the fait officer, expreffing the quantity, and mark and

number of the cafks, and for what place they are intended,

and whether to be fent by land or water, on pain of for-

feiting all the white herrings removed otherwife, with the

cafks, and alfo 405. a calk. 8 G. c. 16. f. 2.

And the officers at all times in the day, or in the night

in prefence of a conftable, may enter into the cellars and
warehoufes, and infpeel: the curing of the fifh, and gage

the fait, and mark the cafks, and fee them exported ; and
if any perfon fhall obftrucl: them, he fhall forfeit 20 1.

$G. i. 18. J. 7.;
No herrings, pilchards, fcads, codiifli, ling, hake, fal-

mon, or dried red fprats, fhall after they be put on boar(J

any boat or vefTel, in order to be exported, be taken out

thereof, otherwife than to put the fifh into the mips in

which they are to be exported, nor put on more but in pre-

fence of a fak officer; on pain that the fame fhall be for-.

feited, and alfo the fhip and tackle -

} and every pc:fon af-

fifting therein, fhall forfeit 2c /. or be imprifpned fix

months. 5 G. c. 18. / 23. 2^3 An. e. 14. / 13.

If the faid fifh fhall not he exported, for want of ar\

opportunity, while they are good and merchantable ; the

owner may caufe them to be deilroyed in the prefence of

an officer : and the officer's certificate that they were de-

ftroyeJ, fhall be admitted to verify the account. 8 G„

c. 4- / 4-

No perfon fhall cure or pack pilchards for fale, unlefs he

be owner or part owner of a fe) n or drift net, or have the

confent of fuch owner in writing, and that on each cafk

pr Jio^&cad the word feyn or drift fhall be burnt with an

irona
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iron, together with the name and furname of the owner,

and the number of pilchards ', on pain of double value.

I An. ft. I. c. 21. / 31.

27. For every barrel of falted beef or pork exported for Salt for curing 0?

fale, there mall be allowed 5 s. a barrel, to be paid by the becf aud P ***

fait officer in 30 days after demand, on a debenture to be

prepared by the collector of the cuftoms, and verified by

the fcarchcr as to the quantity, and that it is good and

merchantable : and the oath of the exporter or agent fhall

be firft taken before the principal officers of the port, that

it was faked with fait for which the duties have been paid

and net drawn back, and that it is really exported for fale,

and that no part thereof was fpent nor intended to be fpent

for the (hip's ufe, and not intended to be relanded ; and the

fait ofljqers, on exportation of beef or pork, may mark
the barrel or veflel, that it may be known to have been ex-

ported. 5 Am. c. 29. f. 8,

And if any fuch beef or pork fhall be relanded, it mail

be forfeited, and alfo 40 s. a barrel j to he recovered of

the importer or proprietor,
f. 9.

28. No perjon fhall ufe any brine before it is boiled into Ufing brine or

fait, or any rock fait before it is refined into white fait,
™c

f

k
.

falt inlIcad

for pickling or curing of flefh or hfh, or preferving any

provifions; on pain of 40 s. for every gallon of brine, or

pound of rock fait. I An. ft. I. c. 21. f. 5.

And every perfon who fhall carry any brine from the

fait pits (other than the known proprietors of pans for

boiling it into white fait) fhall likewife forfeit \os. a gal-

lon. 5 G. c. 18. /. 17.

29. All penalties and forfeitures given by any act re- Power of the

lating to the duties upon fait (except where it is herein juftices.

otherwife directed) fhall be employed, half to the ufe of the

king, and half to him who fhall feize or inform ; to be

recovered in fuch manner, and with fuch power of miti-

gation, as any forfeiture may be by any law of excife ; or

in the courts at JVcftminfter. And every fuch officer may
feize all fait and other things, which by any law relating

to the duties on fait are declared to be forfeited. 5 G. c. 18.

/ 26. 24 G. 2. c. 40. / 33.

30. And if any perfon is aggrieved by any order of two Appeal,

juftices relating to the duties upon fait, or to any forfeiture

or offence concerning the fame ; he may appeal to the next

quarter fefjions. iocf 11 W. c. 22. / 9.

31. But no dealer in fait fhall act as a juftice of the De.ur ; n fa jtnot
peace in any matter relating to the duties upon fait; and to a& as a juftice.

if there jQjall not be a fiifjcieitt number of juflioes in

corporaii .

,
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corporation, not dealers in fait, the juftices of the county

(hall have power to acl therein, i An. Jl, j. c. 2t.f. 18.

XIII. Soap.

feutyonfwp I. By the io An. c. 19. and 12 An. Jf. 2. c. 9. There
Imported. {ha]i be paid for all foap imported (over and above former

duties) ^d. a pound; which mall be under the manage*

ment of the commiffioners of the cuftoms.

Duty'onfoap 2 - And by the faid acts, there fhall de paid for all foap

made in the made within the kingdom, I d, - a pound.
kingdom.

2. And the commiffioners of the treafury fhall appoint

duties on foap. commiffioners for the duty on foap made in the kingdom ;

who fhall fubftitute inferior officers, ro An, c. \y. f. 5.

Place of making 4- And n0 niaker of foap fhall fet up, alter, or ufe any

to beamed, boiling houfe, workhoufe, warehoufe, ftorehoufe, fhop
9

room, or other place for the making or keeping of foap,

or for the boiling or keeping any oil, tallow, pot-afh,

lime, or other materials proper to be made into foap ; or

ufe any copper, kettle, furnace, fat, ciftern, trough, or

other veffel for the boiling or making of foap, without firft

giving notice thereof in writing, at the next office for the

faid duties ; on pain of 50 1. 10 An. c. 19. / 6.

And all foap, oil, tallow, and other materials, which

fhall be found in any private boiling houfe, workhoufe,

warehoufe, or other place, and all private coppers, kettles,

furnaces, troughs, and other veflels, for which no entry

fhall be made, or notice given, fhall be forfeited, or the

value thereof. 10 An. c. 19. f. 19.

Office to enter 5. The officer fhall at all times, by day or night, and if

and furvey, jn the night then in prcfence of a conftable, be permitted

on requeft to enter the houfe, boiling houfe, warehoufe, or

other place, ufed by any maker of foap ; and by gaging,

weighing, or otherwife, take an account of the quantity,

and thereof make return in writing to the commiffioners

er whom they fhall appoint, leaving a true copy, if de-

manded, under his hand with the maker; and if he (hall

refufe or neglect to leave fuch copy (after demand in wri-

ting, 12 G.c. 28. / 30.) he fhall forfeit 40 s. 10 An.

C. 19. f. 12.

And if any maker fhall obftrucl: the officer, he fhall for*

feit 20 1. f. 1.5.

Notice of the 6. Every maker of foap, before he begin any making,

time of working, if within the bills of mortality, fhall give 12 hours, if elfe-

where, 24 hours notice in writing to the officer, of the

time and hour when he intends to begin 3 on pain of 50 J.

u G. .-.30,/. y^
And
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And putting lees or lye into the copper or ether utenfil,

fhall be deemed a beginning fuch making, (o as to fubjecl:

him to the forfeiture, f. 34.

And if the making mall not begin in fix hours after the

time mentioned in the notice within the bills, and in 12
hours elfewhere; the notice (hall be void. f. 35.

7. If any ftale or rotten foap, or cuttings, be put into Reworking ftalc

the copper or pan, in prefence of an officer, to be refrefhed foaP'

or new made ; the officer fhall make allowance of the

duty, and certify the fame upon his report. 10 An, c. 19.

/ 28,

But if it fhall be put into any making of (bap, without
giving to the officer 12 hours notice in writing within the

bills, and 24 hours elfewhere} there fhall be no allowance*

made for it. 11 G. c. 30. f. 37.

And if any officer fhall falfly pretend that he had fuch

notice when he had not, and make and certify fuch allow-

ance ; he, and alfo the maker, mall forfeit 10 .r. for every

pound fo certified,
f. 38.

8. And the maker fhall keep fcales and weights where he Scales and

make; his foap, and permit and affift the officer to ufe them -,
wei »hts -

on pain of 10 1. 10 An. c. 19. f. 13.

9. And the officer fhall be permitted to take an account Officer to chary.

of the quantities of oil, tallow, pot-afhes, lime, and other *or m^nais

materials proper to be made into foap, that fliall be in the
m

*
*"*'

maker's poflefiion ; and if the officer fhall rnifs any quan-
tity of them, which he had taken account of thelaft time

lie was there, and fliall not on reafonable demand receive

fatisfaction what is become of them, the officer may charge

him with fuch quantity of foap, as fuch materials in his

judgment would have made, not exceeding 14 gallons of

fuch ingredients (befides the lees) for every barrel. 10
An. c. 19. /. 14.

10. And no maker {hall (on pain of 20 /.) remove any Removing foa»

foap, of which no account hath been taken by the officer, unfurveyed.

from where it was made, without giving the officer within

the bills 24 hours notice, and in other parts two days no-

tice, of his intention to remove the fame. 10 An. c. 19.

/16.
11. And the makers fhall keep all the foap by them Unfurveyed to be

made, and not furveyed, feparate from that which hath
kept fePJratc *

been furveyed, for 24 hours after making, within the bills,

or two days in any other place; unlefs it fhall have been

fooner furveyed j on pain of 5 1. 10 An. c. 19. f. 17.

12. And if any maker fhall conceal any foap or mate- Concealing,

rials ; he fhall forfeit the fame, and aifo 500 1. I G, / 2.

And
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And by the 23 G. 2. <:. 21. If any officer of the excife

{hall have caufe to fufpect, that any foap is fraudulently

concealed, if it is within the bills, then on oath made by

fuch officer before two commifHoners, or if it is elfewhere,

then upon oath before anyjufticeof the peace, fetting forth

the ground of his fufpicion, they or he may impower fuch

officer by day or night by fpecial warrant (but if in the

night, then in prefence of a conftable) to enter into the

places fufpected, and feize and carry away the fame, as

forfeited, together with the package ; and if any perfon

(hall obftruct fuch officer, he (hall forfeit 100I. / 34.
Entry of Toap j^. The maker within the bills fhall monthly, and eKe^

where every fix weeks, make entry in writing at the next

office, of all the foap by him made within the faid month
or fix weeks, fetting forth the weight, and what quantity

was made at each boiling in the feveral weeks ; on pain of

50/. Which entries fhall be on the oath of the maker, or

chief workman, according to the belt of his knowledge

and belief. The faid entry and oath within the bills, to be

at the general office, and elfewhere with the collector and

fupervifor. 10 An. c. 19. f. 9.

But no maker fhall be obliged to fend further to make
entry, than to the next market town.

f. 10.

Meafore of foap. 14. And the meafure of foap fhall be this ; Every barrel

fhall contain 256 lb. averdupois ; half barrel 128; firkin

64 ; half firkin 32 ; befides the weight or tare of the cafk.

And all foap (except hard cake foap, and ball foap, 10

An. c. 26. f. in.) fhall upon making thereof be put by

the maker into fuch cafk, and none other. 10 An. c. 19.

/8.
And all foft foap that mail be filled in any other cafk lefs

than barrels, half barrels, firkins, and half firkins, fhall

be forfeited, and alfo 5 1. 12 An. ft. 2. c. 9. c. 19.

d«tS
ent

°
f ^ I5> The maker within the biIls

>
flia11 w'thin four weeks,

and elfewhere within fix weeks after entry, clear off the

duties ; on pain of double duty : And no maker, after

fuch default in payment, fhall fell or deliver out any foap,

till he hath paid off his duty; on pain of double value.

10 An. c. 19. f. 11.

"Drawback for 1 6. By the io An. c. 19. Any perfon who mall ufe foap
foap ufed in the m making of cloths, or other manufactures of fheeps or

fafture. lambs wool only, or manufactures, whereof the grcateft

part of the value of the materials fhall be wool ; or in finifn-

ing the find manufactures; or preparing the wool {or the

fame; or in whitening of new linen in the piece, (or his

chief workman) may make proof in writing by af-

fidavit, before the cglicchr or juperyifor, fpecifying the

kinds
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kinds and quantity of the manufactures, and the days be-

tween which, and the places where the fame were made,

prepared, or whitened, and the quantity and kind of foap

confumed therein, and that no allowance for the duty on

fuch foap hath been made: whereupon the collector (hall

repay the duty on fuch foap. f. 29.

And the faid affidavit need not be damped ; and no fee

(hall be taken, except 4^. for writing the affidavit, on pain

of treble damages to the party grieved, with full cofts ; to

be recovered as the other penalties, f. 30.

And any perfon making falfe affidavit, mail forfeit treble

value of the allowance ; and for the fecond offence (on

conviction in the courts at IVtjlmin/ier) (hall fuffer as for

wilful perjury. / 31. And the like is enacted by the 12

An. fl. 2. c. 9. /; 16, 17, 18. in regard to the additional

duties by that act.

17, Cocquets granted for (hipping foap, to be landed in Soap carried

any other part of the kingdom, lhall exprefs the quality,
coaftwife-

quantity, and weight, the mark of the package, and by

whom made and fold, and where configned ; and if (hipped

without fuch cocquet, the fame (hall be forfeited, and

feized, together with the package. 23 G. 2.c.2i.f. 29. ImportafJon aaj
18. No foap (hall be imported, otherwife than in fome exportation,

package, containing at lead: 224 pounds of neat foap, and

flowed openly in the hold ; on pain of being feized and for-

feited, together with the package, and the matter of the

veflel to forfeit 50 1. 23 G. 2. c. 21. f. 27.

But on information brought againft any fuch matter, he

may detain the wages of the mariners, till it be determined ;

and if it (hall appear, that the (bap was put on board by

any mariner without the matter's knowledge, the matter

may apply the wages of fuch mariner, in payment of the

forfeiture. 26 G. 2. c. 32. / 8.

And the officers of excife (in like manner as the officers

of the cuftoms) may go on board any veflel, and fearch

for and feize all foap forfeited, together wi;h the package j

and they may iikewife feize fuch as before entry and pay-

ment of duties, (hall be found unfhipping or unlhipped.

23 G. 2. c. 21. f. 28.

Soap that hath paid the duty may be exported ; and the

duties (hall be drawn back. \oAn. c. 19./ 22, 23, 24.

But no drawback (hail be allowed on the exportation of

any foreign foap imported. 23 G. 2. c. 21, f. 36.

The officers of excife or cuftoms may feize any foap

with the package, that (hail be found in any veiled, cart,

or other carriage; where they (hall have good reafon ta

believe that the fame was made in fom- private workboufe,

or
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or clandeftinely imported without payment or duty, or that

the fame has been exported and relanded after repayment of

the duty ; and if the party in whole pofTeffion the fame

fhall be found, (hall not at the hearing of the information,

make it appear that the duty hath been paid or fecured, he

(hall forfeit 5 /. for every ioo pounds weight; and alfo

the goods and package (hall be forfeited. 23 G. 2. c. 2r.

And if any perfon (hall knowingly harbour or conceal

any foap unlawfully imported, or relanded after (hipping

for exportation upon debenture ; he (hall, whether he

claims any property therein or not, forfeit 50 L for every

hundred weight, together with the goods and package.

23 G. 2. c. 2r. / 32.

And where any fuch foap (hall be feized as forfeited, and

no perfon (hall claim the fame in 20 days, if it is within

the limits of the chief office of excife in London, the of-

ficer who made the feizure may caufe notice finned by the

folicitor of excife, to be affixed at the Royal Exchange, of

the time of proceeding to trial and condemnation of the

fame by the commiffioners of excife ; and if it is out of

the faid limits, then publick notice (hall be given by pro*

clamation at the next market town, on the market day

next after the faid 20 days, of the day and place where the

juftices will proceed to trial and condemnation thereof,

And the judgment thereon (hall not be liable to any appeal,

or be removed by certiorari. 23 G. 2. c> 21. f. 33.
Power of the 19^ The excife laws (hall be in force for managing thefe
juftices. duties ; and the penalties (except where it is herein other-

wife directed) (hall be recovered and mitigated as by the

laws of excife, or in the courts at JVeJlminJhr ; and difrri-

buted, half to the king, and half to him that (hall fue.

10 An. c. 19. f. 26. 11 G. c. 30. f. 39. 24 G. 2. c> 40,

/ 33.
Proof to lie on 20. And where any foap fhall be feized for non-payment
the claimcr. f duties, or non-entry, and it (hall be difputed whether

fuch payment or entry were made or not, the proof (hall

lie on the claimer, and not on the officer. 23 Gt 2. c. 21.

f' 35>

Appeak 21. And if the party is not fatisned with any judgment

of the juftices on the acl of 23 G. 2. c. 21. abovementioned*

he may appeal to the next quarter feffions (except in the

cafe before mentioned, where no perfon (hall claim the

goods feized). f. 37.

Mtogatfon, 22. And on information on the faid ac"t, of the 23 G. 2.

the mitigation (hall not reduce the penalty tolefs than a fourth

pvt, ove* and above the cofts to be allowed. / 38.

23. An*
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23. And all foap, materials, and utenllls in the cuftody tftenfiUliril^

#f die maker, or of any in truft for him, /hall be liable to

the duties and penalties, as if the debtor or offender were
the lawful owner. 10 An. c. 19. / 20.

XIV. Spirituous liquors.

So far as running of brandy and other fpirituous liquors

falleth in with the running of other uncuftomed goods

;

fee the firft part of this title, concerning the CttftCHlS tit

general*

1. By the feveral acls an excife is laid on every gallon Duty on fa.
of fpirituous liquors imported (over and above the cuftoms) i>ortatio».

as follows ; viz.

Single brandy, fpirits, or aqua vitae, 4^. %d. Double
Brandy, fpirits, or aqua vitae, 8 s. Sd.

Which (hall be raifed as the duties on other excifeable

liquors. 12 C. 2. c% 23. 12 C. 2. c. 24. 4^5 W. c. 3.

6 JV. c. 20. ^An. c. 6. 6 G. 2. c. 17.

Arrack from the Britijh colonies in the Eaft Indies, th«

fame as for brandy and foreign {pirits imported.

^\nd by the 32 G t 2. c. 10. there mall be paid an addi-

tional duty of 12 (L in the pound, according to the value

in the book of rates, on all foreign brandy and fpirits im-
ported (except rum, of the produce of the Britijh fugar

plantations), f. I.

And by the 33 G. 2. c. 9, over and above all other du-
ties, there {hall be paid an additional excife duty of is. for

every gallon of fingle brandy fpirits, or aqua vitae, im-
ported j and of 2 s. for every gallon of brandy fpirits, or

aqua vitae above proof, commonly called double brandyr
imported.

f. 8, 9.

2. To enable the gagers the better to afcertain the proof officers may tafci

©f all foreign imported liquors liable to the duties of ex- Samples on fhip-

cife j it (hall be lawful for the gagers or other officers of ex-
board *

cife, at any time before the gaging, to take a fample not
exceeding half a pint, out of each cafk or ether package

containing foreign fpirituous liquors imported, without pay-

ing any thing for the fame. 32 G. 2, c, 29.

3. And if any perfon fhall land any French brandy, be- Landing without

fore the duty be paid or fecured, or without licence from duty paid.

the proper officer fo to do \ he, and every perfon aiding

therein, or concealing the fame when landed, fhall not

only forfeit the kpQ, but ajfo double value. 1 An.jl 2.

3 And
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And if any officer of the cuftoms or excife fhall connivd
thereat ; he fhall be incapable to hold any office in the re-

venue, and forfeit 500 1. / 2.

feirife officers 4. And the officers of excife may go onboard any fhip
tnay go on board. or veffel, and fearch in like manner as the officers of the

cuftoms may do, for any excifeable liquors, and feize all

fuch as mail be forfeited, and fuch as fhall be unfhippcd

before entry and payrilent of the duties, together with the

cafks and other package. 11 G. c. 30. f. 1.

Warrant to 5* ^nd ^ anY °^cer or
*

tne excife have caufe to fufpect,

feaich, that any foreign fpirits fhall be fraudulently concealed in

any place, entred or not entred, if it is within the bills of

mortality, then on oatjl made before two commiffioners,

if el fewhere, before one juftice, where he fufpe&s them to

be concealed, fetting forth the ground of his fufpicion ; he

or they may by fpecial warrant authorize fuch officer by

day or night, but if in the night inprefence of a conftable,

to enter feize, and carry away the fame as forfeited, to-

gether with the cafks or veffels : and if any perfon fhall

obftrucl: fuch. officer, he fhall forfeit 100 1. 11 G. c. 3c.
/"'*

Who only may 6 - And by a general claufe in the 8 G. c. 18. All

feize. brandy $ arrack, rum, fpirits, and ftrong waters, Britijh

or foreign, and all foreign excifeable liquors forfeited, to-

gether With the cafks or other package, may be feized by

any officer of the cuftoms or excife, or perfons deputed by

warrant from the lord treafurer, or under treafurer, or by
fpecial commiffion under the great or privy feal, and no

other rierfon. f. 24.

~*
fl

.. - 7. And if any perfon fhall obftrucl any officer of the
ObA-nifting the > J *\ _ . V y
officer. cuftoms or excife, in leizing or lecuring any or the laid

liquors, or endeavour to refcue them after fcizure, or fhall

after feizureftave, or otherwife damage any calk, or veffel i

he (hall forfeit 4c 1. 1 G. c. 18. /. 25.

Notice to be ^' ^ut no Per ôn ma^ ke entitled to any reward given

given of fcizure. on fuch feizure, unlefs he give notice to the next officer of

excife, or to the fupervifor, in 48 hours; who fhall, on

fuch notice, take an account of the fpecies and quantity ;

nor fhall fuch goods be afterwards removed without a per-

mit from fuch officer of excife; on pain of being refeized.

12 G. c. 28. / 6.

. . „ n . o. If any brandy or fpirits be imported in any veffel of
In what ffcips to,' ,

J
r

! l
, ,

r
r i_ r r l - *

be imported. the burden of 40 tons or under (except for the ufe or the

feamen on board, not exceeding two gallons for each) ;

fuch veffel with her tackle, and alfo the fpirits, or the'

value thereof, fhall be forfeited, and may be foized by any

officer
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officer of the cuitoms, and profecuted in the courts at

Weftminfter. 8 G. c. 18. / I, 2.

10. And where any veflel of 50 tons or under, being in ShiP s hovering

part or fully laden with brandy, fhall be at anchor, or
ncat *< <oa*'

within two leagues from the fhore, and not proceeding on
her voyage, wind and weather permitting; the commander
of any man of war or armed fioop appointed for the guard

of the coafts, or the commander of any floop or vefTel in

the fervice of the cuftoms, may compel the matter to come
into port ; and the fame {hall be liable in all cafes as (hips

hovering within the limits of any port. 6G. c. 21.
f. 31.

And if the mafter, purfer, or other perfon having charge

of the vefTel, fhall fufTer any brandy (or other uncuftomed

goods) to be put out of the fhip into any hoy, lighter,

boat, or bottom, to be laid on land ; he fhall, befides the

other penalties, fuffer fix months imprifonment. 6 G.

C. 21. f. 32.

And by the 9 G. 2. c. 35. Where any vefTel coming
from foreign parts, and having on board any foreign brandy

or fpirits, in cafks under fix gallons (except only for the

ufe of the feamen, not exceeding two gallons each) ihall be

found at anchor, or hovering within two leagues of the

fhore, or be within the limits of any port, and not pro-

ceeding on her voyage, wind and weather permitting; all

fuch fpirits, with the cafks and other package, or the

value thereof, fhall be forfeited (Whether bulk fhall have

been broken or not) ; and the fame may be feized, or the

value thereof fued for by the officers. / 22.

1 1. No brandy fhall he imported in any vefTel not con- jn what afkn to

taining 60 gallons at the leaft ; on pain of forfeiting the be imported.

fame, or the value. 4 IK c 5. f. 8.

12. All rum or fpirits of the growth or manufacture of Rum to be ware-

the BritIJh fugar colonies (imported directly from thenceJ J^fjji^
im"

on entry made (within 30 days after report made by the

maflcr or purfer of the contents and loading of the fhip,

31 G. 2. c. 36. f. 5, 6.) and before payment of the duty,

may be landed and put into warehouses, provided at the

charge of the proprietor or importer, and approved of by

the commiffioners ; the proprietor or importer firft giving

bond for payment of the duty, if it be fold within fix

months ; and if it be not fold in that time, then to pay the

duty at the end of fix months, according to the gage taken

at the time of landing and lodging in the Warehoufe,

15 G. 2. c. 25. /. 1.

And if any rum or fpirits be landed, before entry at the

cuftorrt houfe and with the collector of excife, and the

duties fecured, or without warrant for landing, or without

Vol. I. N a the

poi ration.
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the prefence of an excife officer ; the fame {hall be forfeited,

or the value thereof. / 3.

And before it be landed and lodged in the warehoufe, a

mark mail be fet upon every cafk, mentioning the quan-

tity, and the proprietor or importer ; and the warehoufe

keeper and excife officer (hall each keep a book, and enter

the particulars carried in or out, and when, and for whofe

ufe delivered; and every fix months, or oftner, if required,

tranfmit an account thereof in writing, and on oath, to

the commiffioners of excife, who (hall in one month exa-

mine the fame : and if any rum or fpirits (hall be delivered

contrary to this ad, the warehoufe keeper or officer offend-

ing (hall be difabled from holding any publick employment,

and forfeit 100 1. / 4.

And the rum or fpirits may be delivered out of the ware-

houfe, on payment of the excife, and on producing to the

warehoufe keeper, and the excife officer attending the ware-

houfe, a certificate of fuch payment ; and the warehoufe

keeper fhall give a permit therewith, figned by the excife

officer, to prevent the feizing thereof, f. 5.

But no proprietor, importer, or buyer, (hall receive out

of the warehoufe lefs than one velfel of 20 gallons, unlefs

for the ufe of feamen in a voyage. / 6.

And the proprietor or importer may fix a lock on the

warehoufe and keep the key ; and the excife officer may

put on another, and keep the key; and the proprietor or

importer may in prefence of the warehoufe keeper, or ex-

cife officer, at all reafonable times, view, and take out as

aforefaid. f. 7.

And if any rum or fpirits remain in the warehoufe above

fix months, without paying the duty, the commiffioners of

excife may fell them by auction, and pay themfelves the

duty and charges, rendring the overplus to the proprietor

or importer, f. 9.

Duty on home 13. For every gallon of fpirits made of imported wine or

%*»»• cyder, fhall be paid in the whole the fum of is. 3d.

For every gallon of itrong waters or aqua vita?, made of

any other materials, 7 d. |.

If from foreign or from home materials mixed with fo-

reign ; then a further duty of 6 d.

If from brewers warn or tilts, 5 d. |.

If from drink brewed of malted corn, 5 d. I.

If from other BritiJI) materials, or any mixture there-

with, 5 d.
"

_
For every gallon of low wines or fpirits of the nrit ex-

traction, made from foreign materials, 1 s. 7 dt

From brewers wafh or tilts,, 1 s, 4^, Frosa
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From drink of* ihalt, 5 d.

From any other E?iglijb materials, 7 d.

But low wines or fpirits of the firft. extraction drawn
from melafles only, mall be liable only to 1 s. a gallon ; and
all fpirits from low wines, or fpirits of the firft extraction,

drawn from melafles only, mall be chargeable with 6 d. a

gallon. 19 G. 2. c. 12. / 37.
Note; All fpirits drawn by any diftillcr from any mix-

ture of fpirits with any kind of warn or other liquor (ex-

cept common water) (hall be deemed low wines, and charge-

able with the duties impofed on low wines drawn from fo-

reign materials. 10 & 11 IV. c. 4. f. 9.

Moreover, by the 33 G\ 2. c. 9. an additional duty is

laid as follows :

For every gallon of low wines, or fpirits of the firft ex-

traction, made from any fort of drink or warn, brewed or

made from any fort of malt or corn^ or from brewers wafh
or tilts, or any mixture with brewers wafh or tilts, 5d. f. 2.

For every gallon of ftrong waters or aqua vifae, made for

fale of the materials aforefaid, or any of them, is. 3d.
f. j.

For every gallon of lov/ wines or fpirits of the firft ex-

traction, made from any foreign or imported materials, or

any mixture therewith, is. 3d. f. 4.

For every gallon of fpirits, made from any foreign cr

imported materials, or any mixture therewith, 8 d. f. 5.

For every gallon of low wines or fpirits of the firft ex-

traction, made from cyder or any kind of Britifn mateiia!-,

except thofe before mentioned., or any mixture therewith,

6d.
J. /6.

For every gallon of fpirits, made for fale, from cyder

or any kind of Britijh materials, except thofe before men-
tioned, is. id. j. / 7.

14. Any perfon who (hall fet up any work or office for Concnr
-

n , ,

that purpofe, and thereof ihall give notice to thecommif- ftilkrs.

fioners of excife in ten days, may diftiil for fale, or to be

retailed, any low wines or fpirits from drink biewed from
im'ted corn or cyder, and rectify and refine any fuch fpirits

of their own making only, paying duties and fubjeel to the

fame regulations as other diftiilers. 8 &' 9 W. c. ig. f, 13.

And by the \lAn.ji. 2. c. 3. Any perfon may diftiil

brandy or fpirits made from BrltijhmdXx or cyder, altio' he

hath not ferved (even years apprenticeship,
f. 9.

And by the 9 G. 2. e. 23. Any perfon who hath exei -

cifed the bufinefs of diftillation for feven years, or hath

ferved, or on Mar, 25. 1736. was ferving an apprentice-

ship in the fame, may follow any other trade or bufinefs in

any city, town, or place, f. 21.

N a 2 And
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And by the 33 G. 2. c. 9. Every perfon making or

keeping any warn, cyder, or other materials fit for diftilla-

tion, and having in his pofleflion any ftill or ftills, con-

.

taining feparately or together ten gallons or upwards;

proof being made thereof by one witnefs before one com-

miflioner or juftice, (hall be deemed a common diftiller for

fale, and liable to the furvey and duties, f. 21.

Notice of houfcs 15. No common diftiller or maker of low wines, fpirits,

and veffeh. or ftrong waters, for fale or exportation, mall fet up any

tun, calk, wafhbatch, copper, ftill, or other veflel, for

making or keeping any worts, wafli, low wines, fpirits, or

ftrong waters, nor alter or enlarge the fame, nor have any

of them private or concealed, or any private warehoufc,

ftorehoufe, cellar, or other place for making or keeping

any the faid liquors, without firft giving notice at the next

ofFice of excife; on pain of 20/. and he in whofe occupa-

tion any of the fame ihall be, (hall forfeit 50 1. 8 &f 9 IV.

c. 19. / 10.

And every perfon making or keeping any warn, cyder or

other materials fit far diftillation, and having in his pofleflion

any ftill or ftills containing 20 gallons or upwards j (hall be

deemed a common diitiiler for hie.
f. 11.

And if any officer of excife (hall have caufe to fufpecl

any fuch private ftill, back, or other vefTel, fpirits, low

wines, wafh or other materials prepared for diftillation, to

be fet up or kept in any place, and (hall make affidavit be-

fore ajuftice of the peace, and therein declare the grounds

of his fufpicion ; he may, in the day time, and in prefence

of a conftable, by warrant from fuch juftice to be directed

to fuch ofiicer, break open the door or any part of fuch

fufpe£t.ed houfe or place, and enter, and feize the fame, and

detain them there ; and if they (hall not in 20 days be

claimed by the owner, they (hail be forfeited, and fold at

the next general day of fale j and if they be claimed in 20

days, the perfon claiming (hall forfeit for every warehoufe

or other place, in which any fuch ftill, back, or other vef-

fel fhall be found, and alfo for every fuch ftill, back, and

oner veflel found therein, 2C0 1. 10 & 1 1 IV. c. 4. f. 7.

And by the 10 £5? n IV. c. 1\. he fhall incur this for-

feiture, whether he fhall make any fuch claim or not.

But if on breaking open any fuch door or houfe, no
private back, ftill, or other veflel, fpirits, low wines,

wafh or other materials for diftillation, fhall be found, the

hall make good the houfe or place fo broken up, or
; sfacl;on to the owner to be adjudged by the two

[
l 4L)> or tl

~'Q Party injured may bring his.

adion
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action for the damages ; -and the hmc (hall be paid by the

comrniffioners out of the revenue of excife ; and if any

perfon fhall obftrucl: fuch officer, he fhall forfeit 200 I.

10 esf 11 iv. c. 4. y: 8.

16. Every diftiller dial! ten days before he diftills or Vefleb to be

makes any fpirituous liquors, make entry at the next office m -' i;: -i -

of excife, of every dill and other veiTel which he fhall make
uCe of for brewing, diftilling, working, making, laying,

or keeping any worts, warn, low wines, fpirits, cr ftrong

waters ; and alfo of the veflels ufed for brewing or keeping

of the after runnings or feints from the fecond extraction

(which laft mentioned vefTels fhall not at any one time ex-

ceed two in number), and alfo of all fuch new utenfils as

they fhall make ufe of for the purpofes aforefaid, on paia

of 50 /. for every fuch ftill cr other vefTel, ukd and not en-

tred : And the diftiller fhall fhew to the officer every ftill

or other veflel entred, and the officer fhall mark the fame

with a particular and durable mark; and every vefTel ufed

by fuch diftiller without being fo fhewn or marked, fhall

be deemed a vefTel or utenfil of which no entry has been

made ; and if any perfon fhall rub out or deface fuch mark,

he fhall forfeit 20 1. 24 G. 2. c. 4c. / 22.

17. No diftiller fhall have any private pipe or ftop cock, Private cocks

or other conveyance, by which any wafh or other liquors
ana p ' pt3 '

fit for diftillation may be conveyed from one back or vefTel

to another, or from any fuch back or vefTel to his ftill, or

into any other place, nor fhall have any hole in any back

or wafnbatch, by which any wafh or other liquor fit for

diftillation may be conveyed into or out of the fame ; 0:1

pain of 100 1. locjf 11 W. c. 4. / 3.

And the excife officer in the day time, and in prefence of

a conftable, on requeft made and caufe declared, may bi

up the ground in any diftiiling houfe, or the ground near

adjoining, or any wail, partition, or other place, to fearch ;

and on finding fuch pipe or other conveyance, may br

up the ground, houfe, wall, partition, or other place, thro'

or into which any fuch pipe or other conveyance fhall lead,

and may break up or cut any fuch pipe or ether convey-

ance, and may turn any cock to try whether fuch pipe

may convey any wafh or other liquor, f. 4.

And if no fuch pipe or private conveyance be found, the

officer fhall make good the ground, wail, houfe, or other

place, or make reafouable fatisfaclion to the owner, to be ad-

judged by the two next juftices (1^); or the party injured

may bring his action for damages ; the fame to be pud by the

commiffioriers cut of the revenue of excife. Arid it any per-

fon obftrudt fuch officer, he fhall forfeit 100 1. f. 5,

N n 3 But
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But any diftillcr may ufe any pipe, flop cock, or other

conveyance above ground, in open view, from one end ta

the other, for letting his wafli out of the coolers into his

backs or wafhbatches, and for conveying the warn, or worts,

out of the back or wafhbatch into the {till. f. 6.

Not : ce of taking 18. The diftiller, within the bills, fhall 24 hours at

in materials. Wft, and elfewhere 48 hours, before he receive any quan-

tity of wine, cyder, fugar, water, or any kind of fer-

menttd v/afh, into his cuftody, give notice to the officer

of excife, of the quantity and fpecies, and when he in-

tends to receive the fame y on pain of 50 1. 24 G. 2. c. 40.

/A-
And by the yearly malt acts, every diftiller who mall re-

ceive any quantity of cyder or perry into his cuftody, (hall

give notice in writing to the officer under whofe furvey he

fhall refide, 48 hours before he fjiall begin to put any of

the fame into i e {fill, to be drawn into low winesor (pi-

nts; and if he fhall not give fuch notice, or fhall difpofe

of any quantity thereof otherwife than by diftillation, he

fhall forfeit 5 I I G. 3. c. 3. / 8.

Notice of begin- 19. No diililler fhall begin to charge his ftill, with wafh,
-ing co work,

fpjrits, or other materials, without giving fix hours notice

to the officer of the divifion, unlefs at fuch times as are

herein after mentioned, that is to fay, from Sep. 29, to.

Mar. 25, yearly, between the hours of five in the morn-
ing and eight in the evening ; and from Mar. 25, to Sep.

29, yearly, between three in the morning and nine in the

evening : And if he mall not begin to charge his ftill at

the time mentioned in fuch notice, or within one hour

after, the notice fhall be void ; and he fhall be obliged togive

another like notice before he begins : And if he fhall begin to

charge his ftill (except within the refpedlive times aforefaid),

without having given fuch notice ; he fhall forfeit 100 1.

33 G. 2. c, 9./ 22.

Wiptripport'on 20. If any diililler, in preparing his grift for wafh, in
of wheat 10 be or(jer fQr diftillation, fhall ufe more wheat, than in the.

proportion of one quarter of wheat to two quarters of

any other grain; he fhall forfeit 50 1. 33 G. 2, c. 9,

21. Whereas many evils have arifen. to the publick, by

pjunu ipirus. compounding or rectifying of fpirits, by perfons pra&ifing

the bufinefs of making, extracting or diftilling fpirits from,

corn ; it is enacled, that if any perfon pracliling the faid

bufinefs of making, extracting, or diftilling low wines or

fpirits from corn or grain, or any mixture therewith, or

having any intereft, fhare or property in fuch bufinefs,,

fhall by himfelf or any perfon in truft for him or for his

benefit,

1 led.

- '-om.
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benefit, rectify, compound, or make, any fort of fpirits

into the liquor commonly called g\n y
or into brandy, or

any other compound fpirituous liquor ; he {hall forfeit ico/«

and his heirs, executors, adminiftrators, or affigns, fhall be

difabled to fue for any debt upon the account thereof. 33
G. 2. c. 9. / 25.

22. The excife officers by day or by night fbut if in the Office to en'er

night, in prefence of a conftable) may enter into all houfes
an 1,ive >''

and places made ufe of by diftillers or dealers in the faid

liquors, and by tafting, gaging, or otherwife, may take an

account of the quantity and quality ; and if fuch perfon

fhall obftruct the officer, he fhall forfeit 50 1. 6 G. c 21.

/14.
23. And the officer may take a fample of the low wines Officer may take

or fpirits, and of the feints and fpent wafh, paying for fuch a fa»Plem tiie

fpirits or low wines after the rate of 10 s. a gallon, and for
wor

the feints and fpent wafh 1 s. a gallon ; and if any diftiller,

his workman or fervant, fhall refufe to permit him to take

fuch famples, or fhall obftruct him in taking thereof, he

fhall forfeit 50 1. 24 G. 2. c. 40. f. 23.

24. If the diftiller or maker fhall conceal any the fUid Concealing from

liquors from fight of the gager, he fhall forfeit $s. a gallon.
1 e gdser -

3 IV. c. 15. / 2.

25. The officer may keep an account of the feveral forts Officer to cWe
of wafh which (hall be found by him in the hands of a di- J^f*^

8

ftiiler, and upon any decreafe of fuch wafh brewed or made
from malted corn or corn unmalted, may charge fuch di-

ftiller with fo much low wines or fpirits of the firft ex-

traction as one fourth part of the fame wafh fo decreafed

fhall amount unto ; and alfo with io much proof fpirits

or fpirits of the fecond extraction, as three fifth parts of

the faid low wines fo charged fhall amount unto: and alfo

upon any decreafe of wafh made from cyder or perry, may
charge fuch diftiller upon whom fuch decreafe fhall be found,

with fo much low wines or fpirits ©f the firft extraction,

as one fifth part of the fame wafh (o decreafed fhall amount
unto ; and likewife with fo much proof fpirits, or fpirits

of the fecond extraction, as one half part of the fame low
wines or fpirits of the fecond extraction fhall amount unto.

4 An. c. 12. f. 4.

26. No diftiller (hall deliver or carry out any low wine?, Carrying out of

fpirits, or aqua vitse, to any of their cuftomers, in cafk, or the u

by the gallon, without notice thereof firft given to the of-

ficer of excife, unlefs from Sep. 29, to Mar. 25, yearly, be-

tween five in the morning and eight in the evening, and

from Mar. 25, to Srp. 29, yearly, between three in the

N n 4 morning
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morning and nine in the evening; on pain of iol. 7 €ff

8 W. c. 30. / 15.
Selling on flwp- 27. Whereas till of late the importers or proprietors of
fruard.

foreign fpirituous liquors, or their faclors or agents, were

permitted to take famples and land the fame without duty

paid, whereby they were enabled and did for the moil part

fell fuch foreign fpirituous liquors whilft on (hipboard ;

and whereas for fome time laft paft, fuch permiffion hath

been refufed, which hath proved a great inconvenience to

the faid trade ; it is enacted, that it (hall be lawful for the

importers or proprietors of fuch foreign fpirituous liquors,

their factors or agents, to take, in the prefence of a gager

or other excife officer, a fample or famples, not exceeding

half a pint in the whole, out of every calk or other pack- -

age, whilft the fame fhall be on (hipboard, and before land-

ing, without paying any duty for the fame. 32 G. 2. c. 29^

Retailers houfes 28. Every perfon who fhall retail Iefs than two gallons,

tpbsentred. fhall ten days before make entry in writing of all ware-

houfes, (hops, cellars, or other places by him intended to

be ufed, at the next excife office; and of all fpirituous li-

quors therein; on pain of 20/. for every place, and 40 j.

for every gallon not entred, and alfo the liquors and cafks,

9G. 2. c. 23./ 7.

Retailer to give 29. And no fpirituous liquors fhall be brought into any
notice of bring-

fucn
*Warehcufe or other place, without firft giving notice

jrjgm. ^ ^e ^cer f excife; and leaving with him an authentic

certificate, that all the duties are paid, or that they have

been condemned as forfeited, and expreffing the quantity

and quality, the name of the feMer, and where the duties

were paid,' or the liquors condemned \ on pain of 20/. and

the liquors and cafks. 9 G. 2. c. ij.jf.j.

permit on bring- 30. No foreign brandy or fpirits, altho' under one gallon,

jng m. {ball be received into the cuftcdy of any retailer, without

a permit fignifying that the duties were paid, or that it had

been condemned; on pain of forfeiting the fame, and the

vcflel. 8 G. c. 18. / 13.

Britifli to be kept 31. All dealers in foreign brandy or fpirits, who fhall re-

feparate from fo- ce j Ve into their cuftody Britijh fpirits, fhall keep the fame
seign fpintt. .^ feparate ceuars or other places, from their foreign brandy

or fpirits; on pain of 10 s. for every gallon of Britijh fpirits

found in the fame place with the foreign fpirits, together

with the cafks in which the faid Britijh fpirits fhall be found.

8 G. c. 18./ 11.

Officersmaytake 32. It fhall be lawful for the officers of excife, to take

famp'.es in the famples, not exceeding half a pint in the whole, out of
too, or ware- -^ cafk ox Q^Qr p^age containing foreign fpirituousmm*

li^uorsj,
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liquors, in any fhop, warehoufe, or other place, belonging

to any dealer in the fame ; paying for fuch fample (if de-

manded) according to the market price liquor of the like

quality (hall be fold for at the time of fuch fample taken.

32 G. 2. c. 29. / 2.

33. No retailer (hall make any increafe of the liquors, Retailer increa-

after they have been taken account of by the officer, by fin s lhc li(
lUC!

'-

any private addition thereto of water or other liquor ; on
pain of 4c s. a gallon, and the liquors fo mixed (hall be

fcized and forfeited. 9 G. 2. c. 23. f, 8.

And if the officer of excife fhall find any increafe ofy^-

reign fpirits, over and above the quantity which he found

at any dealers on the laft furvey, fuch increafe fhall be

deemed to be made by foreign fpirits for which no duty

was paid ; and fo much as mall be found increafed, fhail

together with the caik be forfeited, unlefs the owner make
it appear, that the increafe was made by mixing therewith

in the prefence of the officer of the divifion, ibme of his

ftock of BritiJJ) fpirits whereof the officer had taken an ac-

count, or by foreign fpirits brought with a permit, or that

it had been condemned and brought in on due notice given

to the officer. 8 G. c. 18. / 12.

34. The officers at all times by day and night (but if in Retailer coa-

the night, in prefence of a conftable, oath being firic made ceoling.

e a juilice dwelling near of a probable caufe of fu-

fpec~iing a concealment) may enter into all fuch warehouses,

fhops, or other places, and by tailing, gaging, or other-

wife, take an account of the quantity and quality ; ai;d if

any fuch retailer (hall hinder the officer, he (hall forfeit

50 1. 9 G. 2. c. 23. / 9.

35. And no fuch liquors (hall be fold, but in fuch ware- None tote fold

houfe, (hop, cellar, or other place, fo entred j on pain cr b 'n in eilUcd

40 s. a gallon. • 6 G. c, 21. f. 15.
pade*

And by the 1 1 G. c. 30. No arrack, whether Brttijh or

foreign, fhall be offered to fale, either by v. hole! ale or re-

tail, but in an entred place ; on pain offorfeiting the fame,

with the cafks or other veliels, befides :he laid penalty of

40 s. a gallon, f. 3.

36. Every perfon who (hall have in his cuilody above 63 Who fhall he

Gallons, fhall be deemed a feller and dealer in fuch iiquors.
^emed a leiier

5? r, „ r
1 and dealer.

6 G. c. 21. / 18.

37. No perfon fhall retail any diftilled fpiritucis liquors Licence for re-

or ftrong water?, mixed or unmixed, without a licence tailing.

taken out ten days bef< re, for which he fhall pay 40 s. .

yearly, if within the bills, from two commiffioners of cx-

gife j elfewhere, from the collectors and iupervifurs within

their
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their refpe&ive diflri6ls. 16 G. 2. r. 8. / 8. 24 G. 2.

r. 40. / 9.

And every perfon whofhal! retail fpirituous liquors mixed

or unmixed, to be drank in any quantity whatfoever, in

any place to him belonging ; or fhall retail or fend the fame

abroad in lefs quantity than two gallons, mail be deemed a

retailer. 17 G. 2. c. 17. f. 20.

Who onlyfcall 38. And no fuch licence (hall be granted, except tofuch
feave licences, perfons only who keep taverns, victualling houfes, inns,

coffee-houfes, or alehoufes; and all other licences fhall be

void ; and if any licenfed perfon {hall exercife the trade of

a diftiller, grocer, or chandler, or keep a brandy {hop for

fale of fpirituous liquors, the licence {hall be void. 17 G. 2.

c. 17. /. 19.

And no licence fhall be granted within the limits of the

head office of excife in London, but to fuch as occupy tene-

ments of 10/. a year, and pay parifh rates for the fame;

or in places where the occupiers of houfes are not rated to

the church and poor, then to fuch perfons as pay rent of

ill. a year, and not otherwife; nor to perfons in any

other part of the kingdom, but fuch as pay to the church

and poor : And no licence {hall be of any avail longer than

he {hall be fo qualified. 24 (j. 2. c. 40. / 12. 26 G. 2.

c. 13. / 9.

T« befirft Keen- 39. And fuch perfons alfo fhall firft be licenfed to fell ale

fed to fell ale. or fpirituous liquors, by two or more juftices of the peace.

16 G. 2. c. 8./ 11.

And the juftices of the peace, and other officers, fhall

have the fame jurifdi&ion over fuch retailers of fpirituous

liquors, as they have over alehoufekeepers. 12^ 13 TV.

c. 11. / 18. 2 G. 1. c. 28. / 10.

To be licenfed 4°- And no licence fhall impower any perfon to fell fpi-

oniy where they rituous liquors in any place, except in the houfe or places

dwell. thereto belonging, wherein they fhall inhabit at the time of

granting the licence. 17 G. 2. c. 17. f. 22.

Penalty of felling 41. Perfons retailing without licence {hall forfeit 10/.

without licence. and on nonpayment when demanded, one juftice on oath

of fuch neglect fhall commit the offender to the houfe of

correction, to be kept to hard labour for two months, or

till paid. 16 G. 2. c. 8. /. 9.

And the faid penalty fhall in no cafe be mitigated below

the fum of 5 1. 24 G. 2. c. 40. / 11. 26 G. 2. c. 13.

/ 8.

And the juftices may, if they think proper, inftead of

levying the penalty commit the offender to the houfe of

correction, to be kept to hard labour for two months ; and

the
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fche perfon fo committed fhall before his difcharge, be ftript

naked from the middle upwards, and whipt until his body
be bloody. 17 G. 2. c. 17. / 18.

And alfo all the diftilled fpirituous liquors that fhall be

then, or at anv time within lix months afrer conviclion,

found in his cuitcdy, houfe, or other place occupied there-

with, whether it be in his own occupation or not, mail
by warrant of the faid commiffioners, or of one juftice, be ,

feized, and ffaved, or otherwife deftroyed : And any peace

or parifh officer, authorized by fuch warrant, may at any
time in fix months after conviction enter fuch places, and
break open doors, if not opened on demand. And if any
perfon (hall offend again in like manner, the commiffioners

or juftices before whom he (hall be convicted of fuch fub-

fequent offence, may inflict the penalties by any former

law to be inflicted for fuch offence, and alfo commit the

offender to the houfe of correction, to be kept to hard la-

bour not exceeding three months, and alfo (if tbev fhall

think fit) order him to be whipt. And being convicted of

a third offence, it fhall be deemed felony, and the (effions

mav tranfport him for any time not exceeding (even years.

2 4 'G. 2. c. 40. /.1 3.

And the conviclion (hall be in this form, or to the like

effect, viz.

Middlefex. A. B. is convicled on his own confcffion (or

on the oath of A.. W.) of having foldfirong waters in the pa-

rijh of in this county , on the day of
without being duly licenfed thereto : This is the frf/ 9 fecondy
or third conviclion. Given under my hand andfeal^ &c.

And the commiffioners, or one juftice, on oath of any
offence againft this act, or any other act for regulating the

retailing of fpirituous liquors, may grant a warrant to any
of the peace officers, or other parifh officers, to enter and

fearch the houfes and other places, where the offence fhall

be fworn to have been committed, or in the occupation of

the perfons fworn to be guilty thereof, and they may break

open the doors if not opened on demand, and feize all fuch

diftilled fpirituous liquors as thev fhall there find, and de-

tain the fame, till the offence (hall be heard and determined ;

and if the offender be convicted, the liquors fhall be forth-

with ftaved ; and if he be not convicted, the fame fhall be

reftored. 24 G. 2. c. 40. / 14.

42. No perfon fhall hawk, fell, or expofe to fale any Hawking in tic

fpirituous liquors about the ftreets, highways, or fields, in facets.'

anv wheel-barrow or bafket, or on the water in any boar,

or in any other manner ; or fhall fell or expofe the fame to

fale, on any bulk, ilall or ihed, or any other place other
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than as above is allowed; on pain of 10/. And one juf-

tice, on his own view, or confeffion, or proof of one wit-

nefs, may convict him; whereupon he (hall immediately

pay the 10 /. to the churchwardens and overfeers : and on

refufal or neglect, the juftice mall commit him to the houfe

of correction to be kept to hard labour for two months to

be reckoned from the day of commitment ; and he mall not

be difcharged till he pay the fum, or till the two months

be expired. If there is no informer, it (hall be wholly to

the ufe of the poor; otherwife half to the informer, and

half to the poor. 9 G. 2. c. 23. f. 13.

And moreover, he fhall before his difcharge from the

houfe of correction, be ftripped naked from the middle up-

wards, and whipt until his body be bloody. 10 G. 2. c. 17.

/9- ....
And any one juftice, on information on oath againft

fuch perfon, may (without any previous fummons) iiTue

his warrant for apprehending and bringing him before fome

iuftice where the offence was committed. 11 G. 2. c. 26.

And any perfon may feize and detain him, until he may
give notice to the conftable, churchwarden, overfeer, or

other peace or parifh ofFcer ; who fhali carry the perfon fo

feized and detained, before a juftice of the peace, who fhall

proceed thereon as in cafe where he is brought by the con-

ftable. 1 1 G. 2. c. 26. / 5.

M. 13 G. 2. K. and Crofts. A woman was convicted

for felling gin, and it appearing that fhe was a feme covert,

it was objected that fhe could not be convicted, for as fhe

could make no contract, it muft be taken to be her huf-

band's fale ; or if (he could be convicted, the hufband

ought to have been joined for conformity. It was an-

fwered, that where the crime is of fuch a nature, as can

be committed by her alone, fhe maybe profecuted without

her hufband ; which being a proceeding grounded merely

on the breach of the law, he (hall not be included, unlets

privy : In this cafe there may be imprifonment and whip-

ping. And by the court, We think the conviction is

right; for this is not like the cafes that found only in da-

mages. The wife may be convicted for recufancy. And
though file cannot have the benefit of the contract, yet (he

as well as a fervant may do the act of vending. Befidcs,

there would be a plain way to evade the. act, if femes co-

vert could not be convicted. Str. 1121.

e l 43. If any lefs quantity than two gallons mall be fold
Occupier of the +& i /.. i j'a- * r
houfe fhall be or delivered 111 any clandeitine manner, to any perfon, in

liable. any houfe, outhoufe, ftable, barn
3
(hed, or or other place,

3 part
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part of or belonging to any houfe or farm ; in fuch cafe,

the occupier or occupiers (if more than one) confentiog

thereto, (hall be deemed retailers, and forfeit as felling

without licence, n G. 2. c. 26. f. 1. -

44. Perfons giving away fpirituous liquors, to fervants Perfons giving

or apprentices fetching goods from their (hops, fhall be *way fP'ritu^u 3

deemed retailers. 9 G. 2. c. 23. f. 16.
iquors.

45. If any matter or other perfon mall agree to pay any Paying wages

workman, fervant, or labourer, 01 other perfon em- inl Pirituous

ployed by him or for him, fo much money for wages, and
V1°1*'

fa much fpirituous liquors, as together with the money
fhall amount to the value of the wages ufually paid in

like cafes ; or {hall fet off or deduct any part of the washes,

for any fpirituous liquors ; he (hall be deemed a retailer,

and forfeit 20/. over and above the other penalties, and
fuch fervant mall be intitled to his whole wages. 9 G. 2.

c 23. / 11.

46. But nothing herein mall extend to phyficians or Apothecaries fd-
apothecaries felling the fame as medicines. 9 G. 2. c. 23. ling fpiritaow

/.' 12. 16 G. 2. c. 8. / 12. lic
i
uors '

47. No licence fhall be granted for retailing of any fpi- Selling in gaols

rituous liquors, within any gaol, prifon, houfe of cor-
or wcrknoufes»

reclion, workhoufe, or houfe of entertainment for parifh

poor; and if any keeper of fuch prifon or houfe fhall fell,

ufe, lend, or give away, or knowingly fuffer any fpirituous

liquors or ftrong waters to be fold, ufed, lent, or given

away in any fuch gaols or houfes, or brought into the fame,

except fuch as fhall be prefcribed by the direction of a re-

gular phyfician, furgeon, or apothecary, from the fhop of

fome regular apothecary, he (hall forfeit 100/. half

to the king, and half (with full cofts) to him who fhall

fue in the courts at IVeJlminJler. And if any fuch perfon

fhall offend again in like manner, and beafecond time con-

victed; he fhall forfeit his office. 24 G. 2. c. 40, f. 17.

And any juftice, on information on oath that fpirituous

liquors or ftrong waters are kept and difpofed of in any
fuch prifon or other place, may enter and fearch, or im-
power by warrant any conftable to fearch for and feize all

fuch liquors as fhall be found (except fuch as arc directed to

be ufed medicinally) and to ftave and deftroy the fame.

/is.
And if any perfon fhall bring, or endeavour to bring

any fuch liquors (except in the way of mtdicine as before

mentioned) into any fuch gaol or other place, the gaoler

or his fervants may apprehend and carry fuch offender be-,

fore any juftice of the peace, who fhall hear and determine

fuch offence in a fummary ways and if by the oath of one
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witnefs, or otherwife, fuch perfon fhall be convicted, he
fhall be committed to prifon or to the houfe of correction,

not exceeding three months, unlefs he fhall immediately
pay down fuch fine not exceeding 20 /. and not Iefs than

10/. as the juftice fhall impofe, to be paid half to the in-

former, and half to the poor of fuch prifon or workhoufe.

/

1

9 .

And the gaoler, keeper, mafter, or other officer, fhall

procure a copy of the three preceding claufes, to be printed

or fairly written, and hung up in one of the moft publick

places of his gaol, houfe of correction, or workhoufe afore-

faid, and renew the fame from time to time, fo that it be

always kept fair and legible; on pain of 40.?. by warrant

of one juftice, on oath of one witnefs. And any juftice'

may enter and demand a fight of it, and if it fhall not be

fhewn to him hung up in fome publick place fair and le-

gible ; he fhall immediately convict fuch perfon, and fo

from time to time as often as he mall think fit : half to be

to the informer, and half (or the whole if there be no in-

former) to the poor of fuch gaol or other place, f. 20.

for

C

nrituous

ebt

48, No perfon fta11 recover any debt on account of

liquors. fpirituous liquors, unlefs it fhall bona fide have been con-

tracted at one time to the amount of 20 s. or upwards;

nor fhall any particular article in any account be allowed,

where the liquors delivered at one time, fhall not amount-

to the full value of 20 s. and where no part of the liquors

fo fold fhall be agreed to be returned ; and if any retailer,

with or without a licence, fhall take any pawn by way of

fecurity for payment of any money for fuch liquors, he fhall

forfeit 40 s. by warrant of one juftice, half to the poor,

and half to the informer; and the owner fhall have fuch

remedy for recovering fuch pawn, as if it had never been

pledged. 24 G. 2. c. 40. f. 16.

Diftiller deliver- 49» If any diftiller or other perfon fhall knowingly fell

ing to unlicenfedor deliver any diftilled fpirituous liquors, that the fame may
retailers,

^e un ]awfu ]jy retailed, or to any unlicen fed retailer ; he

fhall forfeit 10/. and treble value of the liquors, half to-

the king, and half to him that fhall fuc in the courts at

JVeJiminJUr. And if any perfon guilty cf retailing fuch

liquors, fhall difcover the diftiller or perfon who knowingly

fupplied him therewith, and profecute him to conviction,

he fhall be intitled to his fhare of the penalty, and indem-

nified againftall penalties incurred by him before that time,

for felling fpirituous liquors without licence. 24 G. 2. e,

40. / 15.

50. If
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50. If any perfons to the number of five or more, fhall RlotoufI y rcrcu-

$n a tumultuous and riotous manner afTemble to refcue any Ifaukbe m-°
r

©ffenders againft any aft relating to fpirituous liquors, or formers.

for licenfing the retailers thereof, or to affault any perfon

who (hall have given or is about to give any information

againft, or (hall have difcovered or given evidence againft,

or fhall feize or bring tojuftice any offender ; he, his aiders

and abettors, (hall be guilty of felony, and tranfported for

feven years. 24 G. 2. c. 40. / 32.

51. Where any fuch liquors (hall be fold in any fuch Permit for rem*;

entred place, the officer fhall on requeft of the feller (with- val af:ec fale»

out fee) give the buyer a certificate figned by him, expref-

fing the quantity, the name of the buyer and feller, and
that the duty hath been paid, or that it hath been con-
demned as forfeited. 6 G. c. 21. f. 16.

And no fuch liquor, exceeding one gallon, fhall be car-

ried without fuch certificate or permit ; on pain of for-

feiting the fame with the cafks and vefTels.
f. \y.

And if any perfon fhall take out a permit, and not re-

move the liquors accordingly, nor return the permit ; he
fhall forfeit treble value : And if there appears not a fuf-

ficient decreafe in the ftock, to anfwer the quantity in the

permit, the officer may feize fo much as will anfwer the

quantity. But no perfon fhall receive a permit, without
direction in writing of the perfon (or his fervant) from
whofe ftock the goods are to be removed ; on pain of 50/.
and in default of payment, three months imprifonment.

11 G. c. 30. / 10.

52. If any perfon fhall offer any fpirituous liquors to Selling without

»

fale, not having a permit; or if any pedlar, or other tra- permit, or pediar*

ding perfon, going from town to town, or other mens wlthone*

houfes, and trading either on foot, or with any horfe or

other cattle, or otherwife, fhall offer any fuch liquors to

fale, altho' he have a permit : the perfon to whom they

are offered to fale, may feize and detain fuch liquors, and
carry them to the next warehoufe belonging to the cuftoms
or excife, and bring the perfon before a juftice, to be by
him committed to prifon, and profecuted for the penalties

incurred for fuch offence; and fuch liquors may be pro-

fecuted in the name of the perfon who flopped or feized

the fame, in like manner as if they had been feized by an
officer. 9 G. 2. c. 35. / 20.

53. When any officer of the cuftoms fhall neglect to 0flv er ne? \c$,
feize and profecute any veffel, boat, horfes, or other cattle ins to feuc

or carriage, forfeited for running of brandy, and fhall be

convicted thereof on his appearance or default, by oath of

2 one
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one witnefs, or confeffion 3 he fhall forfeit 50 1. 6 G. 2.

c. 17./ 10.

Confebte neg- 54. If any conftable or other peace officer, (hall refufe
kamg his duty. or neglect on notice, or his own view, to be aiding in the

execution of this, or of the a£ts of 9 G. 2. or 10 G. 2.

herein mentioned ; he fhall, on conviction by the oath of

one witnefs, forfeit 20 1. 11 G. 2. c. 26. f. 7.

Carrying coaft- 55. All low wines or fpirits carried coaftwife, without a
%viie - certificate from the officer of excife where they were made,

that the duty hath been paid, mall be forfeited, and feizsd

by the officers where they (hall be brought in. 3 G. c. 4.

/ 17.

Exportation. 56. It is generally provided by the feveral fhtutes, that

home fpirits may be exported, and a drawback of the duties

allowed thereupon.

But by the 6 G. 2. c. 17. for fpirits drawn from Briiijh

corn, there fhall be allowed a drawback by the excife offi-

cers at the port of fhipping, of 4/. 1 8 j. a ton, in full of

all drawbacks: Except that for every ton of fpirits drawn

from barley malt, or other corn, there fhall be paid by the

officers of the cuiloms, when barley is 245. a quarter, or

under 1 /. 10 J. in like manner as for corn exported.

f. 7, 8.

By the 33 G. 2. c. 9. there fhall be an additional draw-

back of 24/. ioj. a ton, on all Britijb made fpirits ex-

ported ; oath being made before two commiffioners of ex-

cife or juftices of the peace, that the duties are paid, and

that the fame are to be exported for merchandize to be fpent

beyond the feas : And the fame drawbacks and allowances

fhall be made on fpirits (hipped ?&Jlores, to be fpent on (hip-

board, on giving five days notice thereof to the commiffion-

ers of excife or to whom they fhall appoint, mentioning

therein the deftination of the voyage, the tonage of the

fliip, and the number of mariners intended to be employ-

ed ; which (aid commiffioners, or perfon appointed by them,

fhall afcertain the quantity of fuch fpirits which mall be

fhipped on board fuch veiTel as (tores, and the aflize and

marks of the cafks in which fuch fpirits fhall be fhipped.

And on oath being made before one commiffioncr or juftice

of the peace, or other perfon authorized by the commiffion-

ers, that the duties are paid, and that the fame are to be

fhipped as (lores to be fpent in the voyage ; and on certifi-

cate from the officer of excife where fuch fpirits were fhip-

ped, of the quantity fo fhipped, and that the fame were

proof fpirits, and (hipped in the prefence of fuch officer, the

duties fliall be allowed or paid back, / 15.

Provided,
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Provided, that no drawback {hall be allowed for fpirits

exported as merchandize, in any cafk containing lefs than

100 gallons ; nor for fpirits exported for merchandize , or
fiiipped zsjiores, in any veflcl of lefs than ico tons burden.

And if any fuch fpirits entred as merchandize fhall not

be really and bona fide (hipped and exported (danger of the

feas and enemies excepted) j or if any fuch fpirits entred

as merchandize, or fhipped fox jlores, fhall be relanded in

Great Britain, Guernfey, Jerfey, Alderney, Sark, or Man>
unlefs in cafe of diftrefs to fave the goods from perifhing

(of which notice (hall immediately be given to the proper

officer) '

3 then, not only all fuch fpirits and the cafks or

other package (hall be forfeited, but alfo the perfon who
fhall bring, or procure fuch fpirits to be relanded, or fhall

be affifting or otherwife concerned in unfhipping the fame,

or to whofe hands the fame (hall knowingly come after the

unmipping, or by whofe privity or direclion the fame Avail

be relanded, fhall forfeit double the amount of the draw-

back, and alfo the cafks and other package, together with
the veiTcls and boats, and all the horfes or other cattle and

carriages whatfoever, made ufe of in landing, removing,

or carrying the fame; which may be feized by any officer

of thecuftoms or excife. Mafter a (lifting therein, or con-

niving thereat, fhall (over and above all other penalties)

be imprifoned for fix months. And if the package fhall

be altered at any time after the fhipping thereof, and be-

fore the arrival of the Aiip at the place of difcharge ; the

mafter, or other perfon taking charge of the veiTel, fhall

forfeit icol. / 18.

And fpirits to be exported fhall be proof fpirits ; and

that the fame may be examined and marked, five days no-

tice fhall be given in writing to the officer of excife, in

which fhall be exprefied the number of cafks, and quan-

tity of fpirits to be exported : and the gagers fhall mark
every fuch cafk or package ; and alfo, before the (hipping

thereof, as well as when on ftiipboard, may take famples

not exceeding one pint in the whole out of each cafk of

package, paying for fuch fample (if demanded) according

to the market price of fuch fpirits. And it' any perfon

fhall put on fhipboard anv fuch fpirits, for exportation as

merchandize, or to be ufed as ftores, without having given

fuch notice ; or fhall obitrucl the gager in marking the

cafks, or taking fuch fample; he fhall forfeit ioo/. And
if the fpirits fo intended for exportation as merchandize,

(hall after the fhipping thereof be altered in quantity or

Vol. I, O q Quality,
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quality, after the officer fhall have examined the fame;
the faid fpirits and the cafks or other package (hall be for-

feited ; and the perfon who fhall have altered or procured

the fame to be altered fhall forfeit ioo/. and no drawback

fhall be allowed for the fame. / 19.

By the 33 G. 2. c. 28. Upon the exportation of rum or

.fpirits of the produce of the Britijh plantations in America
>

-as merchandize, in lieu of all former drawbacks^ all the

•duties of cuftom fhall be drawn back : And rum exported

from the warehoufe, before payment of the excife duties^

fhall be discharged of the faid duties of excife. f. 1, 2.

And on oath made before two commiffioners orjufHces,

that the rum is to be exported for merchandize to be fpent

beyond the feas ; and on producing a certificate from the

excife officer of the quantity fhipped, and that the fame

was proof fpirits, and that a certificate was produced from

the proper officer of delivery from the warehoufe on bond

being given for the due exportation thereof, and alfo upon

delivery of fuch lad mentioned certificate, the perfon

having cuftody of the bond for payment of the duties fhall

deliver it up ; or if only a part of the rum contained in

the bond mall be certified to be fhipped off, then fuch

-quantity fhall be indorfed upon the bond. /. 5.

Provided, that the faid drawback fhall not be allowed

for any rum exported in any calk containing lefs than 100
gallon?, or fhipped on board any vefielof lefs burden than 100
tons; or exported from any port not being the port of its

importation. f. 6.

And if after delivery from the warehoufe any rum fhall

be concealed; or not fhipped within 12 hours; or the

cafes or package be opened, or any part taken out, or the

quality be altered ; all fuch rum mail be forfeited with the

cafks and package, and may be feized by any efficer of ex-

cife; and the bond for exportation mall be put in fuit,

unlefs the commiifioners fee caufe to forbear the fame.

/8.
And by the faid act of the 33 G. 2. c. 28. there fhall

be an additional drawback of 3/. gi. for every ton of

fpirits made in Great Britain from melaffes^ which fhall be

exported lor merchandize ; on oath made before two com-
mifiioners of excife or juftices of the peace, that the fame

were drawn or made in Great Britain from melafies, with-

out any mixture with any other materials, either native

or foreign ; or, in cafe the fame be rectified fpirits, then

on path made, that the fame were drawn or made in

Great Britain from mciuilta without any mixture with

any
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any other materials, either native or foreign, except what
has been neceflary for the rectifying thereof; and on oath

made that the duties are duly paid, and that the fame are

to be exported for merchandize to be fpent beyond the

Feas ; and on producing a certificate from the excife officer

for the port, of the quantity (hipped, and that the fame

were proof fpirits, and (hipped in the prefence of fuch of-

ficer, f. 13.

57. All the penalties, not herein othcrwife directed, Power bf the

(hall be fued for and mitigated as by the laws of excife, or places.

in the courts at JVeJlminfler ; and be half to the king,

and half to the informer or profecutor. 24 G. 2. c. 40.

/ 33-

58. And where the retailer is fent to the houfe of cor- Reward where

redtion, the commiffioners (hall caufe rewards, not ex- no penalty is

ceeding 5 /. to be paid to the informers. 17 G. 2. c. 17.
med '

f' 21 '

59. No information (hall be brought againfl a difHller, Limitation ef

for any falfe or mifentry, or offence, but within three actions.

months after the offence committed j and notice thereof

(hall be given to the party in writing, or left at his dwel-

ling houfe, within a week after laying the information.

1 2 &f 1 3 IV. c. 11. f. 17.

60. And the commiflioners (hall caufe all foreign ex- Ssle after ccn-

cifable liquors, feized for non-payment of duty, or for deir,natlc;1 '

being prohibited to be imported, to be publickly fold, after

condemnation, to the bed bidder, at fuch places as they

(hall think proper. 12G. c. 28. f. 1.

61. ^And all frills, worms, and dill heads, 'and other Utenfils liable.

veffels and utenfils for diftilling, by whom foever they (hall

be claimed, (hall be liable to arrears. 7 fcf 8 IV c. 30.

62. The juftices within the limits of the head office of Conviction 'o he

excife in London, (hall once in every month tranfmit to kept among'' the

the clerk of the peace, a certificate of all perfons convicted
fcSioJj,

*

before them for any offences againfl this or any former

act relating to fpirituous liquors, or for licencing the re-

tailers thereof; who (hall keep and enter the fame among
the records of the court : which certificate (hall be evidence

upon any information relating to fpirituous liquors. 24
G. 2. c. 40. f. 21.

XV. Starch and hah powder.

I. Ey the 10 An. c. 26. and 12 An. ft. 1, c. 9. For all D»ty on rtart^

ftarch imported (half be paid \d. a pound, over an<3 above :n-^ ;ted «

all other duties,

O o 2 And
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And all hair powder made of ftarch, or other powder

that wilt ferve for the fame ufes as ftarch, fhall on im-

portation pay the fame duties, as foreign ftarch imported.

3 G. c. 4. /. 14.

Duty on home 2. And by the faid ads, for all ftarch made in the king-

ftarch. dom, a duty fhall be paid of 3 d. a pound.

Officers for thefe 3. For the management of which duties on home ftarch,

duties. the commiflioners of the treafury fhall appoint commif-

fioners, who (hall fubftitute inferior officers. 10 An. c. 26.

f.g.
Places ofmaking 4- And no maker of ftarch fhall fet up or ufe any work-

to be entred. houfe, ftorehoufe, room, or other place, for making, dry-

ing, or keeping of ftarch, or for the converting or keeping

any flour, meal, or other materials proper to be made into

ftarch, or ufe any fat, trough, box, ftove, utenfil or other

vefiel for making of ftarch ; without notice thereof being

firft given in writing at the next office for the faid duties

;

on pain of 50 1. 10 An. c. 26. / 10.

And all flour, meal, and other materials, found in any

private workhoufe, or other place, and all private utenfils

and veflels for making or keeping ftarch, for which no en-

try (hall be made, or notice given, (hall be forfeited, or the

value thereof. 10 An. c. 26. / 22.

Officers to enter 5- And the officers (hall at all times by day or night,

and iurvey. and if in the night in prefence of a conftable, be permitted

on requeft to enter the houfe, workhoufe, warehoufe, or

other place ufed by any maker of ftarch ; and by gaging or

weighing the ftarch, and gaging the boxes and other uten-

fils, or otherwife, to take an account of the quantity ; and

thereof £hall make return in writing to the commiflioners,

leaving a true copy, if demanded, under his hand, with

the maker ; and if he (hall not leave fuch copy (after de-

mand in writing, 12 G, f. 28. / 30.) he (hall forfeit 40s.

10 An. c. 26. yi 14.

Obftruaing the 6. And if the maker (hall obftrucl: fuch officer in the

efficer. execution of his duty, he (hall forfeit 20 1. 10 An. c. 26.

/18.
How to be boxed 7. The maker (hall ufe regular, fquare, or oblong

in making. boxes only, for boxing and draining his green ftarch, be-

fore it is dried in the ftove; on pain of 10 1. 4G. 2.

c. 14. / 1.

.Notice of boxing. 8, And he fhall, if within the bills, give 12 hour?, elfe-

where 24 hours notice in writing to the officer, of his in-

tention to put anv green ftarch into fuch boxes ; on pain

of 20/. And he fhall, within two hours after fuch notice

fhall have been given, begin to box it, and fo continue,

-? that
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that the officer may have a gage of the whole ; on pain of

20 1. 4 G. 2. c. 14. / 1.

9. And if the charge be made by gaging it before it be Caging in the

dried in the (love; then every box of green ftarch, r
boxes '

ftarch before it be dried, containing 57 inches in length,

and 10 inches in breadth, and eight inches in depth, or in

the whole 4560 folid inches, fhall be eftcemed 131 pounds

averdupois, of ftarch dried and perfectly made. 1 G. ft. 1.

c 2. / 6.

10. And the maker fhall keep fcales and weights at the Scales and

place where he makes his ftarch, and permit and affift the>\'*&h«.

officer to make ufe thereof ; on pain of 10I. 10 An. c. 26.

/16.
11. No maker of ftarch (hall (on pain of 20/.) remove Removing before

any ftarch, of which no account hath been taken by the 1" 1^"1,

officer, from the place where it was made; without giving

to the officer within the bills 24 hours notice, and elfe-

where two days notice. 10 An. c. 26. f. 19.

And by 4 G. 2. c. 14. If he mall remove any ftarch af-

ter it is dried, out of the ftove or drying place, before it has

been weighed and taken account of by the officer 5 he fhall

forfeit 50 1. f. 2.

12. If any officer of the duties upon ftarch or of the Conceal!.-.*.

cuftoms, fhall have any caufe to fufpect that ftarch is pri-

vately making in any place, or concealed ; then upon oath

made before any commiffioner or jultice refiding near, fet-

ting forth the ground of his fufpicion, fuch commiffioner

orjuftice may i flue his warrant, to authorize fuch officer

by day or night (but if in the night, in prefence of a con-

flable) to enter fuch fufpected place, and feize and carry

away the fame, with the materials, as forfeited, together

with the boxes and other things containing it : and unlefs

the party make it appear that the duty has been paid, he

fhall forfeit 50/. and if any perfon obftruft the officer, he

(hall forfeit 100 1. 4 G. 2. c, 14. /. 4. 23 G. 2. c. 21.

/ 34-

13. The officer fhall be permitted to take an account ot officer to charge

the quantities of flour, meal, and other materials proper |^™Kruii

to be made into ftarch, that fhall be in the pofleffion of the
miling *

maker ; and if he fhall mifs any fuch materials, which he

had taken an account of the laft time he was there, and

fhall not on reafonable demand, receive fatisfaclion what is

become thereof, he may charge the maker with fuch quan-

tity of ftarch, as fuch materials fo miffing in his judgment

would reafonably have made, not exceeding 25 pounds

weight of ftarch, for every bufhel of fuch ingredients

mixed or unmixed. 10 An. c. a6. / 17.

U03 14- Thc
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Starch unfrr- 14. The maker fhali keep all (larch by him. made and

ryed t0 be ke?t not furveyed, feparate from other ftarch which hath been
• furveyed, for 24 hours after making within the bills, and

for two days elfewhere, unlefs it fhall be fooner furveyed ;

en pain of 5 1, 10 An. c. 26. f. 20.

Entry of ftarch 15. The maker within the bills {hall monthly, and elfe-

Bttade* where every fix weeks, make entry in writing at the next

office, of all the ftarch by him made, fetting forth the

weight, and how much was made at each time j on pain

of 50/. Which entry fhall be on oath of the maker, or his

chief workman, according to the bed of his knowledge

and belief, before fuch officer as (hall be appointed by the

commiffioners within the bills, and elfewhere before the col-

lector and fupervifor. 10 An. c. 26. f. 11.

But he fhall not be obliged to go further to make entry,

than to the next market town. f. 12.

Pavmentof the
l ^' The ma^er within the bills, mail within four weeks,

duties. and elfewhere within fix weeks after entry, clear off the

duties; on pain of double duty: And no maker, after

default in payment^ fhall fell or deliver out any ftarch un-

til he hath cleared off the duty ; on pain of double value.

10 An. c. 26. / 13.

Carrying it cc aft- 17. Cocquets granted for {hipping ftarch, to be landed
Wlfe ' in any other part of the kingdom, fhall exprefs the qua-

lity, quantity, and weight, the mark of the package, and

by whom made and fold, and where configned j and if

(hipped without fuch cocquet, it fhall be forfeited and

feized, together wr itb the package. 23 G. 2. c.li.f. 29.

Importation and 1 8. No ftarch fhall be imported otherwife than in fome
exportation. package, containing at Jeaft 224 pounds of neat ftarch, and

ftowed openly in the hold ; on pain of being feized and for-

feited, together with the package, and the mafter of the

veffel to forfeit 50 1. 23 G. 2. c. 21. / 27.

But on information brought againft fuch matter, he may
detain the wages of the mariners, till it be determined ;

and if it fhall appear, that the ftarch was put on board by

any mariner without the mailer's knowledge, the mafier

• may apply the wages of fuch mariner in payment of the

forfeiture. 26 G. 2. c. 32. / 8.

And the officers of excife (in like manner as the officers

©f the cuftoms) may go on board any vefTel, and fcarch

for and feize all ftarch forfeited, together wLh the package ;

and they may likewife feize fuch as before entry and pay-

ment of duties, fhall be found unfhipping or unfhipped.

23 G. 2. c. 21. /. 28.

Starc'i
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Starch that hath paid the duties may be exported ; and

the duties (hall be drawn back. 10 An. c. 26. f. 25, 26,

2 7-

But no drawback (hall be allowed on the exportation of

any foreign ftarch imported. 23 G, 2. c. 21. y^ 36.

And the officers of excife or cuftoms may feize any ftarch

or hair powder, with the horfes and package, where they

have good reafon to fufpecl that it hath been privately

made, or imported without payment of duty, or rclanded

after drawbaak ; and (hall in ten days exhibit an informa-

tion before three commiffioners of excife, or two juftices

near where thefcizute is rmtde; and if the party doth not

make it appear that the duty hath been paid, it fhall be for-

feited, together with the horfes and package ; and the of-

fender (hall likewife forfeit 5/. for every hundred weight.

4.G. 2. c. 14./ 3.

And by the 23 G. 2. c. 21. it is enacted, that the faid

officers may feize any ftarch, with the package, that fhall

be found in any veflel, cart, or other carriage, where they

fhall have good reafon to believe that the fame was made
in fome private workhoufe, or clandeftinely imported, or

reloaded after drawback : and if the party, at the hearing of

the information, (hall not make it appear that the duty

hath been paid or fecured, he fhall forfeit 5 /. for every 100
pounds weight, and alfo the goods and package {hall be for-

feited. ^30.
And if any foreign ftarch fhall be unfhinped, with inten-

tion to be laid on land before entry and payment of the

duties, or ihall be landed again after (hipping for exporta-

tion on debenture ; the fame, together with the. package,

veflels, boats, horfes, and other carriages, ufed in landing

or conveying the fame, fhall be forfeited, and may be feized

by anv officers of the cuftoms or excife ; and the pei Ions

from whom the fame fhall be feized, fhall forfeit 5 /. for

every hundred weight. 23 G. 2. c. 11.
f. 31.

And if any perfon fhall knowingly harbour or conceal

any ftarch unlawfully imported, or relanded after fhipping

for exportation upon debenture 3 he fhall, whether he claims

any property therein or not, forfeit 50 /. for every hundred

weight, together with the goods and package. 23 G. 2.

c. 11. f. 32.

And where any fuch ftarch (hall be feized as forfeited,

and no perfon (hall claim the fame in 20 day?, if it is

within the limits of the chief office of excife in London^

the officer who made the feizure may caufe notice finned by

the folicitor of excife, to be affixed at the Ry
U 4. of
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of the time of proceeding to trial and condemnation of the

fame by the ccmmiflioners of excife ; and if it is out of

the faid limits, then publick notice (hall be given by pro-

clamation, at the next market town, on the market day,

next after the faid 20 days, of the day and place where the

juftices will proceed to trial and condemnation thereof:

And the judgment thereon fhall not be liable to appeal, nor

be removed by certiorari. 23 G. 2. c. 21. f. 33.

Making cf hair 19- No perfumer, peruke maker, barber, or dealer in

jowder. hair powder, fhall make, ufe, or offer to fale, any powder

made of or mixed with alabafler, talke, plaifter of paris,

whiting, lime, or other thing of the like nature (fweet

fcents only excepted) ; on pain of forfeiting the fame, and

50 1. 12 An. Ji. 2. c. 9. / 20.

And by the4G. 2. c. 14. If any maker of hair powder,

or other fuch perfon, fhall mix any powder of alabafler,

plaifter of paris, talke, chalk, whiting, lime, or any other

material (rice firft made into ftarch, and fweet fcents only

excepted) with any ftarch or powder of ftarch to be made
ufe of for making of hair powder, and fhall make any

hair powder with any the faid materials, or any other ma-
terial except ftarch or powder of ftarch, -or of rice firft

made into ftarch, and fhall ufe, fell, or offer to fell any

hair powder fo mixed or made -, he fhall forfeit the fame,

and 20 1. / 5.

Faces ofmaking 2 °- Every maker of hair powder fhall make entry in

hair powder to waiting at the next excife office, of his place of abode,
be enued.

anj Q£ ^is workhoufe or other place made ufe of for

making hair powder; on pain of 20 1. 4 G. 2. c. 14.

f.b.

O^cer to enter 21. And the officer, in the day time, on his requeft,

the fame and rnay enter places ufed for making hair powder, and the
furvey.

{hops of perfumers, peruke makers, barbers, and other fel-

lers or dealers in hair powder, and examine the fame, and

carry away famples, paying a reafonable price for the fame.

4G. 2. c. 14. / 7.

And if fuch ftarch maker or dealer (hall not on requeft

fufter him to enter, and examine, and take famples (on

offering to pay the common price) ; he fhall forfeit 20 1.

id. f. 9.

Ferfon having in
22, And ^ an? flarch maker

»
or dealer m

.

nair Powder*

his tpcfftnlon fhall have in his poffeflion, for making, mixing, or coun-
matrriais for terfeiting hair powder, any alabafter, plaifter of paris, talke,

;^un6hair
chalk, whiting, lime, or other material, befides ftarch, or

powder of ftarch, or of rice firft made into ftarch 5 he fhall

forfeit the fame, and 10 1. 4 Q. 2. c. 14. / 8,

23. AH
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23. All the faid forfeitures fhall be fued for, levied and Power of the

mitigated, as by the laws of excife, or in the courts at JuftiCMi

Weflminfter ; and be diftributed half to the king, and half

(and on the 10 An. c. 26. half with full coftsj to the pro-

fecutor. 10 An. c. 26. / 29. 24 G. 2. c. 40. / 33.
24. And where any ftarch (hall be feized for non-pay- Pro°f to lie or

ment of duties, or non-entry, and it £hall be difputed whe-
the cUimer*

ther fuch payment or entry were made or not ; the proof

fhall lie on the claimer, and not on the officer. 23 G. 2.

c. 21./ 34.

25. And if the party is not fatisfied with any judgment Appeal.

of the juftices, on the act of 23 G. 2. c. 21. abovemen-
tioned, he may appeal to the nex quarter feffions (except

in the cafe before mentioned, where no perfon (hall claim

the goods feized.) f. 36.

26. And the mitigation on the faid act of 23 G. 2. (hall Mitigation.

not reduce the penalty to lefs than a fourth part, over and

above the charges, f. 37.

27. And all ftarch, materials, and utenfils, in cuftody Utenfils liable,

of the maker, or of any perfon to his ufe, fhall be liable

to all arrears of the duty, and penalties ; and fuch proceed-

ings may be had thereupon, as if the debtor or offender

were the lawful owner. 10 An. c, 26.
f. 23.

XVI. Wire.

1. No foreign embroidery, or gold or filver brocade, Importing ©f

thread, lace, fringe, or work made thereof, or of copper, wire*

brafs, or other inferior metal, or gold or filver wire,, or

plate fhall be imported. 15 G. 2. c. 20. / 7. 22 G. 2.

2. For all gilt wire made in Great Britain (hall be paid a Daty on home

duty of $d. an ounce ; for filver wire bd. an ounce, troy wire#

weight. 10 An. c. 26. / 46.

3. And the commiffioners of the treafury fhall appoint Officers for ihefe

commiffioners for thefe duties, who fhall fubftitute inferior
duties '

officers. 10 An. c. 26. / 48.

4. And every perfon who fhall draw any gold or filver Places of making

wire into fuch wire as is commonly called big wire, fhall
t0 ** entrcd*

firft give notice in writing at the next office for the faid

duties, of his name and place of abode, and where he in-

tends to work; on pain of 20/. And no refiner, wire-

drawer, or other perfon, fhall draw any gold or filver into

i'uch big wire, at any place other than fome common bar

houfe to be approved of by the commiffioners; on pain of

20 1. 10A, C. 26, /^9»
And
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Officer to entef

and furvey.

And all gilt and filver wire, and bars for making it,

which (hall be found in any private workhoufe, and all

private utenfils for barring or drawing it, of which notice

hath not been given, (hall be forfeited and feized, or the

value thereof recovered. 10 An. c. 26. f. 59.

5. And the officer (hall at all times, by day or night,

and if in the night in prefence of a conftable be permitted

on his requefl to enter the bar houfe, workhoufe, or other

place ufed for making of fuch wire, and take an account

of the weight, and thereof make return in writing to the

commiffioners, or to whom they (hall appoint, leaving a

copy thereof, if demanded, with the maker ; and if he

ihall refufe to leave fuch copy (after demand in writing,

12 G. c. 28. / 30.) he (hall forfeit 40 s. 10 An. c. 26.

6. And if any fuch maker (hall obftrucl: the officer, in

the execution of his office, he fhali forfeit 20 1. 10 An.

c. 26. / 55.

7. And the maker (hall keep weights and fcales at the

place of making the wire, and permit and affift the officer

to weigh; on pain of 10 1. 10 An. c. 26. f. 54.

8. Every ingot or bar of filver, defigned for gilt wire,

ihall be weighed in the prefence of the excife officer, who
attends the forge where they are made, before they be co-

vered with gold ; and (hall be weighed in prefence of, and

marked by the faid officer, after the gold is laid on : and on

refufal to admit the officer, the refiner or maker (hall for-

feit 20 /. half to the king, and half to him that (hall fue.

15 G. 2. c. 20. / 8, 9.

9. If the officer's charge be made, by taking the weight

of the gold and filver in big wire at the bar houfe, an al-

lowance of one fifth part (hall be made, in conlideration of

the wafte, in reducing the fame to fmall wire. 10 An.

c. 26. / 53.

Removing before 10. No wire drawer (hall (on pain of 40/.) remove any

fcnrejed. gilt or filver wire, of which no account hath been taken,

from the bar houfe or place of making, without giving to

the officer 24 hours notice. 10 An. c. 26. / 56.

"Wire onfunreyed n. Wire not furveyed (hall be kept feparate from that

" which hath been furveyed, for 24 hours after making,

unlets it fhall be fooner furveyed -

3 on pain of 10I. 10 An,

€.26. j: 57.
12. If the maker, or he for whom it is made, (hall con-

ceal any wire, or bars of filver prepared for making it ; he

ihall forfeit 20 1. ic An. c. 26. f. 58.

©bftructmg the

efficer.

Scales and
weights.

Ingots to he

weighed.

Allowance for

wiiie.

rate.

Concealing.

J3- The
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13. The maker (hall once in every month make entry Entry of wire

in writing at the next office, of all the wire by him made, made*

fetting forth the weight, and kinds, and how much was
made in each week ; on pain of 100/. Which entry (hall

be made on the oath of the maker, or his chief workman,
to the beft of his knowledge and belief, to be adminiftred

by the officer. 10 An. c. 26. f 50.

14. And the duty (hall be cleared off in fix weeks after Payment of the

entry, on pain of double duty. 10 An. c. 26. f 51. "3uty-

15. If any perfon mall export any gold or filver thread, Exportation.

or lace, or fringe made of plate wire fpun upon filk, he
fhall have a drawback after the rate of 5 s. a pound aver-

dupois, of fuch filver thread, lace, or fringe, and of 6 s.

8 d. a pound of fuch gold threadr lace, or fringe. 10 An.
c. 26. / 62.

16. All the powers of the excife laws (hall be in force Power of the

for managing thefe duties : and the penalties and forfeitures i
uftices *

(not herein otherwife directed) (hall befued for, levied, and

mitigated, as by the laws of excife, or in the courts at

TVeftTninfier ; and be employed, half to the ufe of the

king, and half to him that fhall inform or fue. 10 An,

c. 26. / 64. 24 G. 2. c. 40. / 33.

17. And all fuch wire, materials, and utenfils, in cuf- Utenfils liable,

tody of any maker, or other to his ufe, fhall be liable to

the duties and penalties ; and fuch proceedings may be had

thereupon, as if fuch debtor or offender were the lawful

owner. 10 An. c. 26. f 60.

For regulations concerning the true making of gilt and
filver wire (which do not belong to this place) fee the act

of 15 G- 2. c. 20.

And for prohibiting the felling or working up of foreign

gold or filver lace or thread, fee the 22 G. 2. c. 36.

Information againfl an alehoufekeeper for arrears.

Weftmorland. HE it rememlred^ that this day of

'in the year of the reign

of his majefty king George the third that now is, at

in thefaid county, A. I. gentleman, in his proper perfon, as

well for his faid majefly, as for hunfelf cxhibitefh to us

A. P. and J. P. efqinres, two of his jaid majejlfs jujlices of

the peace for the faid county, refdhig near to the place li-

the forfeiture herein after mentioned was macie^ a cemp'.

and
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and information, and thereby informeth us, that at feveral

times between the day of and the— day

of- both now lajl pajl, at afoiefaid in the faid

county', one A. O. at a common alehoufe then and there belong-

ing to and ufed by him, did brew the feveral and refpeclive

quantities of beer and ale herein after mentioned ; that is to

fay, 30 barrels ofjlrong beer and ofjlrong ale, each above 6 s.

the barrel ; and 60 barrels offmall beer, not exceeding 6 s.

the barrel', and that the faid A. O. at and during the re-

fpeclive time and times of brewing the faid beer and ale, and

of every part thereof, was andyet is a common alehoufekeeper ;

and that there did thereby accrue and become due to his faid

majejly from the faid A. O.for thefaid beer and alefo by him

brewed as aforefaid, certain rates, duties, and fums of mo-

ney, amounting in the whole to the fum of -of lawful

money of Great Britain ; which faid rates, duties, andfums

of money fo accrued, or any part thereof, thefaid A. O. hath

not paid or cleared off, to or for the ufe of his faid majejly,

within a month next after he, according to thejiatute in that

behalf made, did make, or ought to have made his entry or

entries of the faid beer and ale fo by him there breived as afore-

faid, or of any part thereof, or at any time Jince ; but the

fame yet remain wholly due and unpaid, contrary to the form

of the Jlatute in fuch cafe made and provided', whereby the

(aid A. O. hath forfeited double the value of the faid rates,

duties, andfums of money remaining unpaid, as aforefaid; that

is to fay, -of like money'-, and thereupon the faid A. I.

who as well for his faid majejly, as for himfelf, exhibiteth

this information, prays the judgment of us the faid jujlices in

the premijfes, and that he may have one moiety of thefaidfor-

feiture, according to theform of thejiatute infuch cafe made ',

and that the faid A. O. may befummoned to anfwer the pre-

mijfes before us thefaidjujlices.

Summons on the foregoing information.

To Mr. A. O. alehoufekeeper.

Weilmorland. VI 7 E J. P. and K. P. efquires, two of his

VV majejly s jujlices of the peace for the

faid county of do hereby give you notice, that A. I. gentle-

man, hath exhibited before us an information again/} you for

thefum of being double the value of certain duties of cx-

cife of beer and ale by you brewed, the fingle duties whereof

(as he alledgeth) you ought long ftnce to have paid, but have

neglectedfo to do : You are therefore hereby required to appear

before
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before us at the houfe of at thefign of the \n % in

the [aid county>, on the day of now next enfuing, at

the hour of in theforenoon of thefaid day, then and
there to anfwer to thefaid information. And if you Jhall ne~

glecl fo to do, we Jhall proceed as if you were perfona/fy pre*

fent. And we do further authorize and require Mr. A. E.

officer of excife, or any other officer of excife, to ferve this

ourfummons, and to attend us at the time and place lajl men-

tioned, then and there to make a return thereof to us the

faid jujiices. Given under our hands and feals at in

thefaid county, the day of in the year of

the reign of his faid majejly king George the third.

Note ; the officer who (hall ferve the fummons, ought

not to be the informer or profecutor, for this obvious rea-

fon, becaufe that he, being intitled to a fhare of the for-

feiture, is not a proper witnefs to prove fuch fervice ; for

that would be admitting him to fwear for himfelf in his

own caufc, which is abhorrent from the nature of our

Jaws.

Information againft a makfter for concealing a

quantity of malt.

Westmorland.
"J3 E it remembred, that this day of

XJ in the year of the reign of

his majefly king George the third, at in the faid

county, A. I. gentleman, in his proper perfcn, as well for his

faid majejly as fcr himfelf, exhibiteth to us J. P. and K. P.

efquires, two of his faid majejly s jujiices of the peace for the

faid county, refiding near to the place where the offence herein

after mentioned was com?nitted, as is alledged, a complaint or

information, and thereby informeth us, that A. O. of
in the faid county, during three months noiv laft pajl and
longer, having been and continued to be, and yet being a malt-

Jhr and maker of malt, and not having compounded for the

duties of the tnalt herein after mentioned, he the faid A. O.
zvithin three months now lajl pajl, at in the faid

county, did fraudulently hide, conceal, and convey away malt

by him made, that is to fay, 1 2 bujhels of malt by him fo

made as aforefaid, from the fight and view of one A. E.
being at the faid time of the faid hiding and concealing

thereof, and long before, and ever fince, the gager appointed

to take an account of thefame, and then and there endea-

vouring to take fuch account

-

} zvhich hiding^ concealing, and

conveying
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conveying away as aforefaid, are contrary to the form of the

Jfatute in fuch cafe made and provided: Whereby he the

faid A. O. for every bujhel of the faid malt fo hid and
concealed^ hath forfeited ios. of lawful ?noney of Great
Britain, amounting in the whole to 6 1. of like money.

And thereupon the faid A . I. who as well for his faid
majejly as for himfelf exhibiteth this information, prays the

judgment of us the faidjujlices in the premijfes, and that he

may have one moiety of the faid forfeiture, according to the

form ofthejlatute in fuch cafe made ; and that the faid A. O.
may befummoned to anfwer the faid premiJJ'es, before us the

faid jujlices.

Summons on the foregoing information.

Weftmorland. \ To Mr. A. O. maltfter.

WE J. P. and K. P. efquires, two of his majejlfs jufi
tices of the peace, for the county afire/aid, do hereby

give you notice, that A. I. gentleman, hath exhibited before

us an information again/} you for the penalty of 61. by you

forfeited, for hiding, concealing, and conveying away 12

bufoels of malt, from the fight and view of the gage- ap-

pointed to take an account of thefame, again/} theform of the

Jiatute in fuch cafe made : Ton are therefore hereby required

to appear before us, at the houfe of at thefign of .

in in ihe faid county, on the day of •

now next enfuing, at the hour of in the forenoon of
ihe fame day, then and there to anfwer to the faid infior-

formation. And if you neglecl fo to do, ive fiall proceed as

if you were perfinally prefent. And -we do further authorize

and require Mr. A. E. officer of excife, or any other officer

of excife, to ferve this our fummons, and to attend us at the

time and place lajl mentioned, then and there to make a re-

turn thereof to us the faid jujlices. Given under our hands

and feals at in the faid county, this day of •

in the '—year of the reign of hisfaid majejly king George
the third.

Summons
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Summons to give evidence.

Weftmorland. < To A. W. of —yeoman.

WHEREAS we tvhofe hands and feals are hereunto

fet, being two of his majejlfs jujiices of the peace in

andfor thefaid county, have received information, that A. O.

of in the faid county, a!eho fekeeper, did on the .

day of now lafl pajl, brew and fell ale and beer, and

hath not made entry thereof, according to the Jlatute in that

behalf made ; and that you the faid A. W. are a material

witncfs to be examined concerning thefame : Tjiefe are there-

fore to require you to appear before us at the hoife of

at the fign of the in thefaid county, on the

day of now next enfuing, at the hour of -in the

forenoon of the fame day, to teflify your knowledge concerning

the prem'iffcs. Herein fa I you not. Given under our hands

andfeals at in thefaid county, the day of

in the year of the reign of hisfaid majejly king George

the third.

A
Judgment againft the defendant.

T the time and place appointed by ourfummons on the in-

formation within written-, that is to fay, this-

day of- in the year of the reign cf our fvercign

lord king George the third, at 'in the county of

within mentioned-, the within named defendant A. O. ap-

peareth, and pieadeth that he is not guilty of the offence

vjithin mentioned ; but upon a due and full hearing of the

proofs made in and concerning the premijfes, we do convict him

thereof: [Or fefficient proof being ?nadc befo e us, that

the within named defendant A. O. hath had due notice cf

the ivithin written information, and that he was duly fum-
moned to appear before us here this day, and he, in contempt

cf the fa'id fummons, ncglecling noiv to appear, and mahirg

default therein \ and the fad and offence in the ivithin ivrit-

ten information being now fully proved before us, we do con-

vicl him thereof:} It is therefore novo here ccnfidercd and ad-

judged by us the fail jujiices, that the fad defendant hath

forfeited the within mentionedfiim of 50 1. [which we mitigate

and leffen to the Jurn of 7 I.) to be dijlributed as the

reds. Given under cur hands andfeals, at

..;
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this—* day of—\

—-—in the year of the reign of
ourfaidfovereign lord king George the third.

Warrant of diftrefs.

To A. E. and B. E. officers of excife, and

Weftmorland. \ toEither of them, and to fuch other per^

Ton and perions as they or either of them
fhall take to his or their afliftance.

r

WE whofe hands andfeals are hereunto fet, two of his

?najejlys ju/lices of the peace for the faid county of
do in his faid rnajeflys name, authorize and command

you and every of you, that upon the brewing veffels and utenfils

for brewing ufed by A. O. of in the faid county, inn-

keeper^ in thj brewhoufe and place where he ufually brews,

at-^ -^aforefaid, and upon the goods and chattels of the

faid A. O. you or any of you do levy thefum of 20 1. of lawful

money of Great Britain, by us mitigated and' leffened from the

fum of 50 1. of like money recovered againft him by A. I, gen*-

tleman, who profecuied as well for our fivereign lord the king,

as for himfilf, for a certain offence committed by the faid

A. O. againft the laws andflatutes of excife, zvhereof he the

faid A. O. is convicled before us ; Andfor the levying there-

of you are to feize, take, and carry away the faid brewing

veffels and utenfils for brewing, and alfo the goods and chattels

aforefaid ', and if in [eight] days next after fuchfeizure, the

Jaidfum of 20 1. together with the reafonable charges of taking

and keeping the [aid veffels and utenfils^ goods and chat-

tels, Jhall not be paid, then, and in fuch cafe (after the ex-

piration of thefaid days) you are to make fale there -

of, or fo much thereof as Jhall be fujfeient for the purpfes

herein fpecifed; ivhich faid fum of 20 1. when fo levied as

aforefaid, you areforthwith to pay to the colhSior of excife

for the collection called collection, for the time bang \

to be by him dijfributed and anfwered, according to thcflatute

in fuch cafe made and provided : and after levying thereof

the overplus which Jhall remain of the faid brewing veffels

and utenfils for brewing, and of the faid goods and chattels^

and of the money arifing by fuch fale, you are to return untf

the faid A. O. upon demand, the reafonable charges of
taking, keeping, and felling the faid veffels and utenfils,

goods and chattels, being out of the faid overplus money firjl

deducled.

And
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And all con/talks and other peace officers of thefaid county*

are hereby required to be aiding and afjijling to you in the due

execution hereof. But in cafe there cannot be found fufficient

to raife thefum lafl mentioned', then and in fuch cafe, yen are

by a return to this our warrant, forthwith to certify thefatne,

to us the faid jujlices^ Given under our hands and feals at

in the faid county, this day of in the

year of his faid majejlys reign, and in the year of our

lard 1 7 62.

Return of the want of diftrefs.

Weftmorland. J A. E. one ef the officers of his majejlfs

\ duties of excife, do hereby certify to J, P,

and K. P. efquires, two of his faid majeftfs jujlices of the

peace for the faid comity, that by virtue of a warrant from
the faidjujlices to levy thefum of 20 1. upon the breiving vef-

fels and utcnfils for brewing ufed by A. O. in his ufual place

of brewing, and upon his goods and chattels, I have made di-

ligent fearch for fuch vejfels, utenfils, goods, and chattels j

and that I can find none fuch ; and that I do not know, nor

can find, that the faid A. O. hath any goods or chattels

whatfoever. Witnefs my hand hereunto fet, at in the

faid county', this day of- in the year of our lord

1762.

Warrant of commitment.

rTo A. E. and B. E. officers of excife,

and to either of them, and to fuch per-

Weftmorland. \
{™.OT Iffons "^^!.

either
°.
f *em

IhalJ take to their affiftance: And to

I the gaoler or keeper of fuch prifon to

* whom thefe prefents (hall come.

WHEREAS we whofe hands and feals are hereunto

fet, two of his majejlfs jujlices of the peace jot the

faid county of by our warrant under our hands and

feals, bearing date the day of now injiant, did

require and command you the faid A. E. and B. E. or either

of you, to levy the fum of 20 J. therein mentioned on the brew-

ing vejfels and utenfils for brewing, ufed by A. O. of ;

in the faid county, innkeeper, and upon the goods and chattels

ef the faid A. O. And whereas you the faid A. Y.fand

Vol I Pp B.E.
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6. E. by a return and certificate under your hands; bearing

date the- day of now inflant, have certified to

us, that having made diligent fearch for fuch brewing vejfeh

and utenftls for brewing, and for fuch goods and chattels, )ou

cannot find any whereon to levy the faid 20 I. or any part

thereof and that no fuch veffels, utenfils, gotds, or chattels

can be found: We therefore the /aid jujlices do in his maje-

flfs name hereby authorize, require and command you, every

\

or any of you, to take and arrejl the body of him the faid

A. O. andforthtvith to carry him to the gaol or prifon of and

for the county or place where youjhallfo take and arrejl him ;

and him, together with a duplicate of this our warrant, there

to deliver into the cuflody of the gaoler or keeper of the faid

gaol or prifon of and for thefaid county or place, there to re-

main in fafe cuflody until he /hall fatisfy and pay tlie faid

fum of 20 1. of lawful money of Great Britain, by us miti-

gated and leffened from the fum of 50 1. of liie money, by us

the faid jujlices adjudged againjl him, upon an information

exhibited agairjl htm before us by A. I. gentleman, as well on

the behalf of his faid majejly, as of him/elf for a certain sf-

fence committed by the faid A. O. againjl the laws andjla-

tutes of excife, whereof he /lands convicled before us the faid

jujlices. And all confiables, and other his majejlys officers,

are hereby authorized and required, to be aiding and affiflivg

to you in the due execution hereof. And the gaoler and gaol-

ers, keeper and keepers of fuch prifon or gaol to which you

/hall fo carry the body of the faid A. O. is and are hereby

authorized and required, to receive into his or their cuflody

the body of the faid A. O. and the fame to keep in fafe cu-

flody until he /hall fatisfy and pay the faid fum of 20 1.

before mentioned. And for your, any, or either of you?

doing as is before refpeclively directed, this /hall be to you,

any, or either of you refpeclively, a fufficicnt warrant and

authority. Given under cur hands and feals at in

the faid county, this- day. of- in the

year of the reign of his faid majejly, and in the year of our

lord 1762,

More precedents it is not necefTary to add, fmce the

officers of excife are generally well furniihed with printed

forms drawn by good advice.

"Note ; Thefe fhtutes abovementioned, relating to this

title, are but temporary, and have their continuance as

follows,

o 8 G.
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8 G. c. 1 8. Spirituous liquors. By the 33 G. 2. c. 16.

to Sep. 29. 1767, and from thence to the end of the then
next feffion of parliament,

5 G.2. c. 24. Coffee. By the 32 G. 2. c. 23. to June
24, 1766, and from thence to the end of the then next
feffion of parliament.

15 G. 2. c. 25. Rum. By the 31 G. 2. c. 36. to Sep.

29. 1764, &c.

19 G. 1. c. 34. Outlawed fmugglers. By the 32 G. 2.

c. 18. to Sep. 29. 1764, &c.

Here endeth the First Volume.
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