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PREFACE

MarsHALL'S great Constitutional opinions grew out
of, or were addressed to, serious public conditions,
national in extent. In these volumes the effort is
made to relate the circumstances that required him
to give to the country those marvelous state papers:
for Marshall’s opinions were nothing less than state
papers and of the first rank. In order to under-
stand the full meaning of his deliverances and to
estimate the just value of his labors, it is necessary
to know the historical sources of his foremost exposi-
tions of the Constitution, and the historical pur-
poses they were intended to accomplish. Without
such knowledge, Marshall’s finest pronouncements
become mere legal utterances, important, to be
sure, but colorless and unattractive. ‘

It is worthy of repetition, even in a preface, that
the history of the times is a part of his greatest
opinions; and that, in the treatment of them a résumé
of the events that produced them must be given.
For example, the decision of Marbury vs. Madison,
at the time and in the manner it was rendered, was
compelled by the political situation then existing,
unless the principle of judicial supremacy over legis-
lation was to be abandoned. The Judiciary Debate
of 1802 in Congress — one of the most brilliant as
well as most important legislative engagements in
parliamentary history —can no more be over-
looked by the student of American Constitutional
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development, than the opinion of Marshall in Mar.
bury vs. Madison can be disregarded.

Again, in Cohens vs. Virginia, the Chief Justice
rises to heights of exalted — almost emotional — elo-
quenc,. Yet the case itself was hardly more than a
police court controversy. If the trivial fine of itiner-
ant peddlars of lottery tickets were alone involved,
Marshall’s splendid passages become unnecessary
and, indeed, pompous rhetoric. But when the cur-
tains of history are raised, we see the heroic part
that Marshall played and realize the meaning of his
powerful language. While Marshall’s opinion in
M’Culloch vs. Maryland, even taken by itself, is a
major treatise on constitutional government, it be-
comes a fascinating chapter in an engaging story,
when read in connection with an account of the
situation which compelled that outgiving.

The same thing is true of his other historic ut-
terances. Indeed, it may be said that his weigh-
tiest opinions were interlocking parts of one great
drama.

Much space has been given to the conspiracy and
trials of Aaron Burr. The combined story of that ad-
venture and of those prosecutions has not hitherto
been told. In the conduct of the Burr trials, Mar-
shall appears in a more intimate and personal fash-
ion than in any other phase of his judicial career;
the entire series of events that make up that page
of our history is a striking example of the manipu-
lation of public opinion by astute politicians, and is,
therefore, useful for the self-guidance of American
democracy. Most important of all, the culminating
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result of this dramatic episode was the definitive
establishment of the American law of treason.

In narrating the work of a jurist, the temptation
is very strong to engage in legal discussion, and to
cite and comment upon the decisions of other courts
and the opinions of other judges. This, however,
would be the very negation of biography; nor would
it add anything of interest or enlightenment to the
reader. Such information and analysis are given
fully in the various books on Constitutional law and
history, in the annotated reports, and in the ency-
clopeedias of law upon the shelves of every lawyer.
Care, therefore, has been taken to avoid making any
part of the Life of John Marshall a legal treatise.

The manuscript of these volumes has been read by
Professor Edward Channing of Harvard; Professor
Max Farrand of Yale; Professor Edward S. Corwin
of Princeton; Professor William E. Dodd of Chicago
University; Professor Clarence W. Alvord of the
University of Illinois; Professor James A. Wood-
burn of Indiana University; Professor Charles H.
Ambler of the University of West Virginia; Professor
Archibald Henderson of the University of North
Carolina; Professor D. R. Anderson of Richmond
(Va.) College; and Dr. H. J. Eckenrode of Richmond,
Virginia.

The manuscript of the third volume has been
read by Professor Charles A. Beard of New York;
Dr. Samuel Eliot Morison of Harvard; and Mr.
Harold J. Laski of Harvard. The manuscript of both
the third and fourth volumes has been read, from



viii PREFACE

the lawyer’s point of view, by Mr. Arthur Lord of
Boston, President of the Massachusetts Bar Associa-
tion, and by Mr. Charles Martindale of Indianapolis.

The chapters on the Burr conspiracy and trials
have been read by Professor Walter Flavius McCaleb
of New York; Professor Isaac Joslin Cox of the Uni-
versity of Cincinnati; and Mr. Samuel H. Wandell
of New York. Chapter Three of Volume Three (Mar-
bury vs. Madison) has been read by the Honorable
Oliver Wendell Holmes, Associate Justice of the Su-
preme Court of the United States; by the Honor-
able Philander Chase Knox, United States Senator;
and by Mr. James M. Beck of New York. Other
special chapters have been read by the Honorable
Henry Cabot Lodge, United States Senator; by
Professor J. Franklin Jameson of the Department
of Historical Research of the Carnegie Institution
of Washington; by Professor Charles H. Haskins of
Harvard; by Dr. William Draper Lewis of Philadel-
phia, former Dean of the Law School of the Univer-
sity of Pennsylvania; and by Mr. W. B. Bryan of
Washington.

All of these gentlemen have made valuable sugges-
tions of which I have availed myself, and I gratefully
acknowledge my indebtedness to them. The respon-
sibility for everything in these volumes, however, is,
of course, exclusively mine; and, in stating my appre-
ciation of the comment and criticism with which
I have been favored, I do not wish to be relieved of
my burden by allowing the inference that any part
of it should be assigned to others.

I also owe it to myself again to express my heavy
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obligation to Mr. Worthington Chauncey Ford,
Editor of the Massachusetts. Historical Society.
As was the case in the preparation of the first two
volumes of this work, Mr. Ford has extended to me
the resources of his ripe scholarship; while his wise
counsel, steady encouragement, and unselfish as-
sistance, have been invaluable in the prosecution of
a long and exacting task.

I also again acknowledge my indebtedness to Mr.
Lindsay Swift, Editor of the Boston Public Library,
who has read with critical care not only the many
drafts of the manuscript, but also the proofs of the
entire work. Mr. Swift has given, unstintedly, his
rare literary taste and critical accomplishment to the
examination of these pages.

I also tender my hearty thanks to Dr. Gardner
Weld Allen of Boston, who has generously directed
the preparation of the bibliography and personally
revised it.

Mr. David Maydole Matteson of Cambridge,.
Massachusetts, has made the index of these volumes
as he made that of the first two volumes, and has
combined both indexes into one. In rendering this
service, Mr. Matteson has also searched for points
where text and notes could be made more accurate;
and I wish to express my appreciation of his kind-
ness.

My thanks are also owing to the staff of The River-
side Press, and particularly to Mr. Lanius D. Evans,
to whose keen interest and watchful care in the pro-
duction of this work I am indebted for much of
whatever exactitude it may possess.
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The manuscript sources have been acknowledged,
in all instances, in the footnotes where references
to them have been made, except in the case of the
letters of Marshall to his relatives, for which I again
thank those descendants and connections of the
Chief Justice named in the preface to Volumes One
and Two. The Hopkinson manuscripts are in the
possession of Mr. Edward Hopkinson of Philadel-
phia, to whom I am indebted for the privilege of
inspecting this valuable source and for furnishing
me with copies of important letters.

In preparing these volumes, Mr. A. P. C. Griffin,
Assistant Librarian, and Mr. John Clement Fitz-
patrick, of the Manuscript Division of the Library
of Congress, have been even more obliging, if pos-
sible, than they were in the preparation of the first
part of this work. The officers and their assistants
of the Boston Public Library, the Boston Athe-
neum, the Massachusetts State Library, the Mas-
sachusetts Historical Society, the Pennsylvania
Historical Society, the Virginia State Library, the
Indiana State Library, and the Indianapolis City
Library, have assisted whole-heartedly in the per-
formance of my labors; and I am glad of the op-
portunity to thank all of them for their interest
and help. ,

ALBERT J. BEVERIDGE
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THE LIFE OF JOHN MARSHALL

CHAPTER 1
DEMOCRACY: JUDICIARY
Rigorous law is often rigorous injustice. (Terence.)
The Federalists have retired into the Judiciary as a stronghnld, and from

that battery all the works of republicanism are to be battered down.
(Jefferson.)

There will be neither justice nor stability in any system, if some material
parts of it are not independent of popular control. (George Cabot.)

A STRANGE sight met the eye of the traveler who,
aboard one of the little river sailboats of the time,
reached the stretches of the sleepy Potomac sepa- -
rating Alexandria and Georgetown. A wide swamp
extended inland from a modest hill on the east to a
still lower elevation of land about a mile to the west.!
Between the river and morass a long flat tract bore
‘clumps of great trees, mostly tulip poplars, giving,
when seen from a distance, the appearance of “a
fine park.” ?

Upon the hill stood a partly constructed white
stone building, mammoth in plan. The slight eleva-
tion north of the wide slough was the site of an ap-
parently finished edifice of the same material, noble
in its dimensions and with beautiful, simple lines,?
but “surrounded with a rough rail fence 5 or 6 feet
high unfit for a decent barnyard.” ¢ From the river

1 Gallatin to his wife, Jan. 15, 1801, Adams: Life of Albert Gallatin,
252; also Bryan: History of the National Capital, 1, 857-58.

t First Forty Years of Washington Sociely: Hunt, 11.

3 Ib.; and see Wolcott to his wife, July 4, 1800, Gibbs: Admenis-
trations of Washingion and John Adams, 11, 877.

¢ Plumer to Thompson, Jan. 1, 1803, Plumer MSS. Lib. Cong.

,
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nothing could be seen beyond the groves near the
banks of the stream except the two great build-
ings and the splendid trees which thickened into a
seemingly dense forest upon the higher ground to
the northward.!
On landing and making one’s way through the un-
" derbrush to the foot of the eastern hill, and up the
gullies that seamed its sides thick with trees and
tangled wild grapevines,? one finally reached the
immense unfinished structure that attracted atten-
tion from the river. Upon its walls laborers were
languidly at work. :

Clustered around it were fifteen or sixteen wooden
houses. Seven or eight of these were boarding-houses,
each having as many as ten or a dozen rooms all
told. The others were little affairs of rough lumber,
some of them hardly better than shanties. One was
a tailor shop; in another a shoemaker plied his trade;
a third contained a printer with his hand press and
types, while a washerwoman occupied another; and
in the others there was a grocery shop, a pamphlets-
and-stationery shop, a little dry-goods shop, and an
oyster shop. No other human habitation of any kind
appeared for three quarters of a mile.?

A broad and perfectly straight clearing had been
made across the swamp between the eastern hill and
the big white house more than a mile away to the
westward. In the middle of this long opening ran a
roadway, full of stumps, broken by deep mud holes
in the rainy season, and almost equally deep with

1 Gallatin to his wife, Jan. 15, 1801, Adams: Gallatin, 252-583.
* Hunt, 10. 4 3 Gallatin to his wife, supra.
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dust when the days were dry. On either border was
a path or “walk’ made firm at places by pieces of
stone; though even this “extended but a little way.”
Alder bushes grew in the unused spaces of this thor-
oughfare, and in the depressions stagnant water
stood in malarial pools, breeding myriads of mos-
quitoes. A sluggish stream meandered across this
avenue and broadened into the marsh.!

A few small houses, some of brick and some of
wood, stood on the edge of this long, broad embryo
street. Near the large stone building at its western
end were four or five structures of red brick, looking
much like ungainly warehouses. Farther westward
on the Potomac hills was a small but pretentious
town with its many capacious brick and stone resi-
dences, some of them excellent in their architecture
and erected solidly by skilled workmen.?

Other openings in the forest had been cut at vari-
ous places in the wide area east of the main highway
that connected the two principal structures already
described. Along these forest avenues were scattered
houses of various materials, some finished and some
in the process of erection.? Here and there unsightly
gravel pits and an occasional brick kiln added to the
raw unloveliness of the whole.

Such was the City of Washington, with George-
town near by, when Thomas Jefferson became Presi-
dent and John Marshall Chief Justice of the United
States — the Capitol, Pennsylvania Avenue, the

1 Bryan, 1, 857-58.

2 A few of these are still standing and occupied.

3 Gallatin to his wife, supra; also Wharton: Social Life in the Early
Republic, 58-59.
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“Executive Mansion” or *“President’s Palace,” the
department buildings near it, the residences, shops,
hostelries, and streets. It was a picture of sprawl-
ing aimlessness, confusion, inconvenience, and utter
discomfort. ‘

When considering the events that took place in
the National Capital as narrated in these volumes,
— the debates in Congress, the proclamations of
Presidents, the opinions of judges, the intrigues of
politicians, — when witnessing the scenes in which
Marshall and Jefferson and Randolph and Burr and
Pinkney and Webster were actors, we must think
of Washington as a dismal place, where few and
unattractive houses were scattered along muddy
openings in the forests.

There was on paper a harmonious plan of a splen-
did city, but the realization of that plan had scarcely
begun. As a situation for living, the Capital of the
new Nation was, declared Gallatin, a “hateful
place.” ! Most of the houses were “small miserable
huts” which, as Wolcott informed his wife, * present
an awful contrast to the public buildings.” ?

Aside from an increase in the number of residences
and shops, the “Federal City” remained in this
state for many years. ‘““The Chuck holes were not
bad,” wrote Otis of a journey out of Washington in
1815; “that is to say they were none of them much
deeper than the Hubs of the hinder wheels. They
were however exceedingly frequent.” * Pennsylvania

1 Gallatin to his wife, Aug. 17, 1802, Adams: Gallatin, 304.

* Wolcott to his wife, July 4, 1800, Gibbs, 11, 877.

3 Otis to his wife, Feb. 28, 1815, Morison: Life and Letters of
Harrison Gray Olis, i, 170-71. This letter is accurately descriptive
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Avenue was, at this time, merely a stretch of “yel-
low, tenacious mud,” ? or dust so deep and fine that,
when stirred by the wind, it made near-by objects
invisible.* And so this street remained for dec-
ades. Long after the National Government was
removed to Washington, the carriage of a diplomat
became mired up to the axles in the sticky clay
within four blocks of the President’s residence and
its occupant had to abandon the vehicle.

John Quincy Adams records in his diary, April 4,
1818, that on returning from a dinner the street was
in such condition that “ our carriage in coming for us
. . was overset, the harness broken. We got home
with difficulty, twice being on the point of overset-
ting, and at the Treasury Office corner we were both
obliged to get out . . in the mud. . . It was a mercy
that we all got home with whole bones.” 2

of travel from the National Capital to'Baltimore as late as 1815 and
many years afterward.

“The Bladensburg run, before we came to the bridge, was happily in
no one place above the Horses bellies. — As we passed thro’, the driver
pointed out to us the spot, right under our wheels, where all the stage
horses last year were drowned, but then he consoled us by shewing the
tree, on which all the Passengers but one, were saved. Whether that
one was gouty or not, I did not enquire. . .

“We . . arriv’d safe at our first stage, Ross’s, having gone at a rate
rather exceeding two miles & an half per hour. . . In case of ‘a break
Down or other accident, . . I should be sorry to stick and freeze in
over night (as I have seen happen to twenty waggons) for without an
extraordinary thaw I could not be dug out in any reasonable dinner-
time the next day.”

Of course conditions were much worse in all parts of the country,
except the longest and most thickly settled sections.

1 Parton: Life of Thomas Jefferson, 622.

2 Plumer to his wife, Jan. 25, 1807, Plumer MSS. Lib. Cong.

3 Memoirs of Jokn Quincy Adams: Adams, 1v, 74; and see Quincy:
Life of Josiak Quincy, 186.

Bayard wrote to Rodney: “four months [in Washington] almost



6 +  JOHN MARSHALL

Fever and other malarial ills were universal at
certain seasons of the year.! ‘“No one, from the
- North or from the high country of the South, can
pass the months of August and September there
without intermittent or bilious fever,” records King
in 1803.2 Provisions were scarce and Alexandria,
across the river, was the principal source of sup-
plies.? “My God! What have I done to reside in
such a city,” exclaimed a French diplomat.* Some
months after the Chase impeachment® Senator
Plumer described Washington as “a little village
in the midst of the woods.” ¢ “ Here I am in the
wilderness of Washington,” wrote Joseph Story in
1808.7

Except a small Catholic chapel there was only
one church building in the entire city, and this tiny
wooden sanctuary was attended by a congregation
which seldom exceeded twenty persons.! This ab-
sence of churches was entirely in_keeping with the

killed me.” (Bayard to Rodney, Feb. 24, 1804, N. Y. Library Bulle-.
tin, 1v, 280.)

- 1 Margaret Smith to Susan Smith, Dec. 26, 1802, Hunt, 83; also
Mrs. Smith to her husband, July 8, 1808, 5. 41; and Gallatin to his
wife, Aug. 17, 1802, Adams: Gallatin, 304—05.

* King to Gore, Aug. 20, 1808, Life and Correspondence of Rufus
King: King, 1v, 294; and see Adams: History of the United States,
v, 31.

3 Gallatin to his wife, Jan. 15, 1801, Adams: Gallatin, 258.

¢ Wharton: Social Life, 60. § See infra, chap. 1v.

¢ Plumer to Lowndes, Dec. 80, 1805, Plumer: Life of William
Plumer, 244.

“The wilderness, alias the federal city.” (Plumer to Tracy, May 2,
1805, Plumer MSS. Lib. Cong.)

7 Story to Fay, Feb. 16, 1808, Life and Leiters of Joseph Story:
Story, 1, 161.

8 This was a little Presbyterian church building, which was
abandoned after 1800. (Bryan, 1, 232; and see Hunt, 13-14.)
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inclination of people of fashion. The first Republi-
can administration came, testifies Winfield Scott, in
“the spring tide of infidelity. .. At school and col-
lege, most bright boys, of that day, affected to regard
religion as base superstition or gross hypocricy.” !

Most of the Senators and Representatives of the
early Congresses were crowded into the boarding-
houses adjacent to the Capitol, two and sometimes
more men sharing the same bedroom. At Conrad
and McMunn’s boarding-house, where Gallatin lived
when he was in the House, and where Jefferson
boarded up to the time of his inauguration, the
charge was fifteen dollars a week, which included
service, “wood, candles and liquors.” ? Board at
the Indian Queen cost one dollar and fifty cents a
day, “brandy and whisky being free.” * In some
such inn the new Chief Justice of the United States,
John Marshall, at first, found lodging.

Everybody ate at one long table. At Conrad and
McMunn’s more than thirty men would sit down at
the same time, and Jefferson, who lived there while
he was Vice-President, had the coldest and lowest
place at the table; nor was a better seat offered him

1 Memoirs of Lieut.-General Scott, 9-10. Among the masses of the
people, however, a profound religious movement was begmnmg (See
Semple: History of the Rise and Progress of the Baptub in Virginia;
and Cleveland: Great Revival in the Wect)

A year or two later, religious services were held every Sunday after-
noon in the hall of the House of Representatives, which always was
crowded on these occasions. The throng did not come to worship, it
appears; seemingly, the legislative hall was considered to be a con-
venient meeting-place for gossip, flirtation, and social gayety. The
plan was soon abandoned and the hall left entirely to profane usages
(Bryan, 1, 606-07.)

t Gallatin to his wife, Jan. 15, 1801, Adams: Gallatin, 253.

3 Wharton: Social Life, 72.
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on the day when he took the oath of office as Chief
Magistrate of the Republic.! Those who had to rent
houses and maintain establishments were in dis-
tressing case.? So lacking were the most ordinary
conveniences of life that a proposal was made in
Congress, toward the close of Jefferson’s first ad-

ministration, to remove the Capital to Baltimore.? -

An alternative suggestion was that the White House
should be occupied by Congress and a cheaper build-
ing erected for the Presidential residence.¢

More than three thousand people drawn hither by

the establishment of the seat of government man-
aged to exist in “this desert city.” * One fifth of
these were negro slaves.® The population was made
up of people from distant States and foreign coun-
tries 7 — the adventurous, the curious, the restless,
the improvident. The “city”” had more than the

usual proportion of the poor and vagrant who, “so
far as I can judge,” said Wolcott, “live like fishes

1 Hunt, 12.

3 See Merry to Hammond, Dec. 7, 1808, as quoted in Adams:
U.S. n, 862.

Public men seldom brought their wives to Washington because of
the absence of decent accommpdations. (Mrs. Smith to Mrs. Kirk-
patrick, Dec. 6, 1805, Hunt, 48.)

“T do not perceive how the members of Congress can possibly se-
cure lodgings, unless they will consent to live like scholars in a college
or monks in a monastery, crowded ten or twenty in a house; and ut-
terly excluded from society.” (Wolcott to his wife, July 4, 1800,
Gibbs, 1, 877.) - ‘

* Plumer to Thompson, March 19, 1804, Plumer MSS, Lib. Cong.
And see Annals, 8th Cong. 1st Sess. 282-88. The debate is instructive
The bill was lost by 9 yeas to 19 nays.

¢ Hildreth: History of the United States, v, 516-17.

§ Plumer to Lowndes, Dec. 80, 1805, Plumer, 887.

¢ Channing: History of the United States, Iv, 245.

7 Bryan, 1, 438.
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by eating each other.” ! The sight of Washington
filled Thomas Moore, the British poet, with con-
tempt.
“This embryo capital, where Fancy sees
Squares in morasses, obelisks in trees;
Where second-sighted seers, even now, adorn
With shrines unbuilt and heroes yet unborn,

Though nought but woods and Jefferson they see,
Where streets should run and sages ought to be.”

Yet some officials managed to distill pleasure from

materials which one would not expect to find im so-

crude a situation. Champagne, it appears, was
plentiful. When Jefferson became President, that
connoisseur of liquid delights ? took good care that
the “Executive Mansion” was well supplied with
the choicest brands of this and many other wines.¢
Senator Plumer testifies that, at one of Jefferson’s
dinners, “the wine was the best I ever drank, par-
ticularly the champagne which was indeed deli-
cious.”® In fact, repasts where champagne was
served seem to have been a favorite source of enjoy-
ment and relaxation.®

1 Wolcott to his wife, July 4, 1800, Gibbs, m, 877. '

“The workmen are the refuse of that class and, nevertheless very
high in their demands.” (La Rochefoucauld-Liancourt: Travels
Through the United States of North America, m, 650.)

$ “To Thomas Hume, Esq., M.D.,” Moore: Poetical Works, 11, 88.

3 See Jefferson to Short, Sept. 6, 1790, Works of Thomas Jefferson :
Ford, v1, 146; same to Mrs. Adams, July 7, 1785, tb. 1v, 432-33; same
to Peters, June 80, 1791, tb. v1, 276; same to Short, April 24, 1792, tb.
483; same to Monroe, May 26, 1785, tb. viir, 179; same to Jay, Oct.
8, 1787, Memoir, Correspondence, and Miscellanies, from the Papers
of Thomas Jefferson: Randolph, 1, 249; also see Chastellux: T'ravels
sn North America tn the Years 1780-81-88, 209.

¢ See Singleton: Story of the White House, 1, 4248,

§ Plumer to his wife, Dec. 25, 1802, Plumer, 246.

¢ “Mr, Granger [Jefferson’s Postmaster-General] . . atter a few
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Scattered, unformed, uncouth as Washington was,
and unhappy and intolerable as were the condi-
tions of living there, the government of the city was
torn by warring interests. One would have thought
that the very difficulties of their situation would
have compelled some harmony of action to bring
about needed improvements. Instead of this, each
little section of the city fought for itself and was an-
tagonistic to the others. That part which lay near
the White House ! strove exclusively for its own ad-
vantage. The same was true of those who lived or
owned property about Capitol Hill. There was, too,
an “Alexandria interest’’ and a ‘ Georgetown inter-
est.” These were constantly quarreling and each
vgas irreconcilable with the other.?

" In all respects the Capital during the first decades
of the nineteenth century was a representation in
miniature of the embryo Nation itself. Physical con-
ditions throughout the country were practically the
same as at the time of the adoption of the Constitu-
tion; and popular knowledge and habits of thought
had improved but slightly.? ’

A greater number of newspapers, however, had
profoundly affected public sentiment, and demo-

bottles of champagne were emptied, on the observation of Mr. Madi-
son that it was the most delightful wine when drank in moderation,
but that more than a few glasses always produced a headache the next
day, remarked with point that this was the very time to try the experi-
ment, as the next day being Sunday would allow time for a recovery
from its effects. The point was not lost upon the host and bottle after
bottle came in.” (S. H. Smith to his wife, April 26, 1803, Hunt, 86.)

1 At that time it was called “The Executive Mansion” or “The
President’s Palace.”

t Bryan, I, 44; also see La Rochefoucauld-Liancourt, 1, 642-51.

3 See vol. 1, ch.aps v1 and vi1, of this work.
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W& had become ‘riotously
ominant. The ‘and despairing Federalists ™
viewed the situation with anger and foreboding.

Of all Federalists John Marshall and George Cabot
were the calmest and wisest. Yet even they looked
with gloom upon the future. ‘““There are some ap-
pearances which surprize me,” wrote Marshall on
the morning of Jefferson’s inauguration to his in-
timate friend, Charles Cotesworth Pinckney.

“Iwish, however, more than I hope that the public
prosperity & happiness will sustain no diminution
under Democratic guidance. The Democrats are
divided into speculative theorists & absolute terror-
ists. With the latter I am disposed to class Mr. Jef-
ferson. If he ranges himself with them it is not diffi-
cult to foresee that much difficulty is in store for our
country — if he does not, they will soon become his
enemies and calumniators.” ! I

After Jefferson had been President for four
months, Cabot thus interpreted the Republican vie-
tory of 1800: “We are doomed to suffer all the evils /
of excessive democracy through the United States. . .
Maratists and Robespierrians everywhere raise their
heads. . . There will be neither justice nor stabil- !
ity in any system, if some material parts of it are
not independent of popular control” 2 — an opinion 1/

! Marshall to Pinckney, March 4, 1801, MS. furnished by Dr.
W. S. Thayer of Baltimore.
? Cabot to Wolcott, Aug. 8, 1801, Lodge: Life and Letters of George
Cabot, 322.
George Cabot was the ablest, most moderate and far-seeing of the
New Englnnd Federalists. He feared and detested what he called
“excessive democracy” as much as did Ames, or Pickering, or Dwight,
but, unlike his brother partisans, did not run to the opposite extreme
himself and never failed to assert the indispensability of the democratic
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which Marshall, speaking for the Supreme Court of
the Nation, was soon to announce.

Joseph Hale wrote to King that Jefferson’s elec-
tion meant the triumph of *“the wild principles of up-
roar & misrule” which would produce “anarchy.”!
Sedgwick advised our Minister at London:|“The
aristocracy of virtue is destroyed.” % In the course
of a characteristic Federalist speech Theodore
Dwight exclaimed: “The great object of Jacobinism
is . . to force mankind back into a savage state. . .
We have a country governed by blockheads and
knaves; our wives and daughters are thrown into the
stews. . . Can the imagination paint anything more
dreadful this side of hell.” 2

The keen-eyed and thoughtful John Quincy
Adams was of the opinion that ““the basis of it all is

democratic popularity. . . There never was a system -

of measures [Federalist] more completely and irrev-
ocably abandoned and rejected by the popular
voice. . . Its restoration would be as absurd as to
undertake the resurrection of axcarcass seven years in
its grave.” ¢ A Federalist in the Commercial Gazetie
of Boston,® in an article entitled “ Calm Reflections,”
mildly stated that “democracy teems with fanati-

element in government. Cabot was utterly without personal ambition
and was very indolent; otherwise he surely would have occupied a
place in history equal to that of men like Madison, Gallatin, Hamilton,
and Marshall.

1 Hale to King, Dec. 19, 1801, King, 1v, 89.

* Sedgwick to King, Dec. 14, 1801, tb. 84-85.

3 Dwight’s oration as quoted in Adams: U.S. 1, 225.

¢ J.Q. Adams to King, Oct. 8, 1802, Writings of John Quincy Adams :
Ford, m,8-9. Within six years Adams abandoned a party which offered
such feeble hope to aspiring ambition. (See infra, chap. 1x.)

§ J. Russell’s Gazette-Commercial and Political, January 28, 1799,
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cism.” Democrats “love liberty . . and, like other
lovers, they try their utmost to debauch . . their
mistress.”

There was among the people a sort of diffused ego-
tism which appears to have been the one character-
istic common to Americans of that period. The mos
ignorant and degraded American felt himself far
superior to the most enlightened European. ‘“Be-
hold the universe,” wrote the chronicler of Congress
in 1802. ““See its four quarters filled with savages or
slaves. Out of nine hundred millions of human be- \
ings but four millions [Americans] are free.” ?

William Wirt describes the contrast of fact to pre-
tension: ‘“Here and there a stately aristocratick
palace, with all its appurtenances, strikes the view:
while all around for many miles, no other buildings
are to be seen but the little smoky huts and log
cabins of poor, laborious, ignorant tenants. And
what is very ridiculous, these tenants, while they
approach the great house, cap in hand, with all the
fearful trembling submission of the lowest feudal
vassals, boast in their court-yards, with obstreper-
ous exultation, that they live in a land of freemen, a
land of equal liberty and equal rights.” 3 v

1 History of the Last Session of Congress Whick Commenced 7th Dec. |/
1801 (taken from the National Intelligencer). Yet at that time in
America manhood suffrage did not exist excepting in three States, a
large part of the people could not read or write, imprisonment for
debt was universal, convicted persons were sentenced to be whipped
in public and subjected to other cruel and disgraceful punishments. -
Hardly a protest against slavery was made, and human rights as we
now knoe:lv them were in embryo, so far as the practice of them was _

* Wirt: Letters of the British Spy, 10-11.
These brilliant articles, written by Wirt when he was about thirty
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Conservatives believed that the youthful Repub-
lic was doomed; they could see only confusion, de-
struction, and decline. Nor did any nation of the
Old World at that particular time present an exam-
ple of composure and constructive organization. All
Europe was in a state of strained suspense during the
interval of the artificial peace so soon to end. “I
consider the whole civilized world as metal thrown
back into the furnace to be melted over again,”
wrote Fisher Ames after the inevitable resumption
of the war between France and Great- Britain.!
“Tremendous times in Europe!” exclaimed Jeffer-
son when cannon again were thundering in every
country of the Old World. “How mighty this battle
of lions & tygers! With what sensations should the
common herd of cattle look upon it? With no par-
tialities, certainly!” 2

Jefferson interpreted the black forebodings of the
defeated conservatives as those of men who had been
thwarted in the prosecution of evil designs: “The

years old, were published in the Richmond Argus during 1808. So
well did they deceive the people that many in Gloucester and Nor-
folk declared that they had seen the British Spy. (Kennedy: Me-
moirs of the Life of William Wirt, 1, 111, 118.)

1 Ames to Pickering, Feb. 4, 1807, Pickering MSS. Mass. Hist.
Soc.
2 Jefferson to Rush, Oct. 4, 1808, Works: Ford, x, 82.

Immediately after his inauguration, Jefferson restated the American
foreign policy announced by Washington. It was the only doctrine on
which he agreed with Marshall.

“It ought to be the very first object of our pursuits to have nothing
to do with European interests and politics. Let them be free or slaves
at will, navigators or agricultural, swallowed into one government or
divided into a thousand, we have nothing to fear from them in any
form. . . To take part in their conflicts would be to divert our energies
from creation to destruction.” (Jefferson to Logan, March 21, 1801,
Works: Ford, 1x, 219-20.)
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clergy, who have missed their union with the State,
the Anglo men, who have missed their union with
England, the political adventurers who have lost the
chance of swindling & plunder in the waste of public
money, will never cease to bawl, on the breakmg up
of their sanctuary.” !

Of all the leading Federalists, John Marshall was |
the only one who refused to “bawl,” at least in the "
public ear; and yet, as we have seen and shall again
find, he entertained the gloomy views of his political ‘
assdciates. Also, ke held more firmly than any prom- *‘

. .inent man in America to the old-time Federalist ||

" principle of Nationalisoi/—a principle which with |
despair he watched his party abandon.* His whole; X
being was fixed immovably upon the maintenance
of order and constitutional authority. Except for his
letter to Pinckney, Marshall was silent amidst the
clamor. All that now went forward passed before
his regretful vision, and much of it he was making
ready to meet and overcome with the affirmative
opinions of constructive judicial statesmanship.
Meanwhile he discharged his duties — then very
light — as Chief Justice. But in doing so, he quietly
began to strengthen the Supreme Court. He did

1 Jefferson to Postmaster-General (Gideon Granger), May 8,.1801,
Works: Ford, 1x, 249.

The democratic revolution that overthrew Federalism was the |/
beginning of the movement that finally arrived at the abolition of im.
prisonment for debt, the bestowal of universal manhood suffrage, and,
in general, the more direct participation in every way of the masses
of the people in their own government. But in the first years of Re-
publican power there was a pandering to the crudest popular tastes
and passions which, to conservative men, argued a descent to the

sansculottism of France.
% See infra, chaps. m1 and v1; also vol. 1v, chap. 1. -

—
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this by one of those acts of audacity that later
marked the assumptions of power which rendered his
career historic. For the first time the Chief Justice
" disregarded the custom of the delivery of opinions by
] the Justices seriatim, and, instead, calmly assumed
the function of announcing, himself, the views of .~

| -'\ that tribunal. Thus Marshall took the first step in

impressing the country with the unity of the hlgh-

est court of the Nation. He began this practice in
\ Talbot vs. Seeman, familiarly known as the case of

- the Amelia,! the first decided by the Supreme Court
. ‘after he became Chief Justice.

During our naval war with France an armed
merchant ship, the Amelia, owned by one Chapeau
Rouge of Hamburg, while homeward bound from
Calcutta, was taken by the French corvette, La
Diligente. The Amelia’s papers, officers, and crew
were removed to the French vessel, a French crew
placed in charge, and the captured ship was sent to
St. Domingo as a prize. On the way to that French
port, she was recaptured by the American frigate,
Constitution, Captain Silas Talbot, and ordered to
New York for adjudication. The owner demanded
ship and cargo without payment of the salvage
claimed by Talbot for his rescue. The case finally
reached the Supreme Court.

. In the course of a long and careful opinion the
Chief Justice held that, although there had been no

\ formal declaration of war on France, yet particular

! acts of Congress had authorized American warships
to capture certain French vessels and had provided

1 1 Cranch, 1 et seg.
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for the pryment of salvage to the captors. Virtually, { '
then, we were at war with France. While the Ame- .
lia was not a French craft, she was, when captured
by Captain Talbot, “an armed vessel commanded
and manned by Frenchmen,” and there was ““prob-
able cause to believe” that she was French. So her
capture was lawful.

Still, the Amelia was not, in fact, a French vessel,
but the property of a neutral; and in ‘taking her
from the French, Talbot had, in reality, rescued the
ship and rendered a benefit to her owners for which
he was entitled to salvage. For a decree of the
French Republic made it ‘“extremely probable”
that the Amelia would be condemned by the French
courts in St. Domingo; and that decree, having been
“promulgated” by the American Government,

. must be considered by American courts “as an
authenticated copy of a public law of France inter-
esting to all nations.” This, said Marshall, was “the
real and only question in the case.”” The first opinion
delivered by Marshall as Chief Justice announced, | - . .
therefore, an important rule of international law and .
is of permanent value. |

Marshall’s next case ! involved complicated ques-
tions concerning lands in Kentucky. Like nearly all
of his opinions, the one in this case is of no historical
importance except that in it he announced for the

“ second time the views of the court. In United}"
States vs. Schooner Peggy,* Marshall declared that,\ d
since the Constitution makes a treaty a ‘“supreme |
law of the land,” courts are as much bound by it as

! Wilson vs. Mason, 1 Cranch, 45-101. * 1 Cranch, 102-10.
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Al ‘by an act of Congress. This was the first “ime that

\\ “principle was stated by the Supreme Court. An-

other case! concerned the law of practice and of
evidence. This was the last case in which Marshall
delivered an opinion before the Republican assault
on the Judiciary was made — the causes of which
assault we are now to examine.
/At the time of his inauguration, Jefferson appar-
| ently meant to carry out the bargain ? by which his
i election was made possible. “We are all Republi-
cans, we are all Federalists,” were the reassuring
words with which he sought to quiet those who al-
ready were beginning to regret that they had yielded
to his promises.® Even Marshall was almost favor-
ably impressed by the inaugural address. “I have
administered the oath to the Presdt.,” he writes

K Pinckney immediately after Jefferson had been in-
P ducted into office. “His inauguration speech

.‘}

. general well judged and conciliatory. It is in dlrect
terms giving the lie to the violent party declamation
which has elected him, but it is strongly characteris-
tic of the general cast of this political theory.” 4

It is likely that, for the moment, the President
intended to keep faith with the Federalist leaders.
But the Republican multitude demanded the spoils
of victory; and the Republican leaders were not
slow or soft-spoken in telling their chieftain that he
must take those measures, the assurance of which

1 Turner . Fendall, 1 Cranch, 115-80.
v 2 See vol. I, 53147, of this work.
3 See Adams: U.S. 1, chape. 1x and x, for account of the revolution-

ary measures which the Republicans proposed to take.
¢ Marshall to Pinckney, Ma-ch 4, 1801, “ four o’clock,” MS
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had captivated the popular heart and given “the
party of the people” a majority in both House and
Senate. '

Thus the Republican programme of demolition
was begun. Federalist taxes were, of course, to
be abolished; the Federalist mmt dismantled; the\
Federalist army disbanded; the Federalist navy |
beached. Above all, the Federalist system of Na- |
tional courts was to be altered, the newly appombed \
Federalist National judges ousted and their plm
given to Republicans; and if this could not be ac- |
complished, at least the National Judiciary must be
humbled and cowed. Yet every step must be taken
with circumspection — the cautious politician at >
the head of the Government would see to that. No
atom of party popularity ! must be jeopardized;
on the contrary, Republican strength must be in-
creased at any cost, even at the temporary sacrifice
of principle.? Unless these facts are borne in mind, -
the curious blending of fury and moderation — of
violent attack and sudden quiescence — in the Re-

1 “Tt is the sole object of the Administration to acquire popularity.” v
(Wolcott to Cabot, Aug. 28, 1802, Lodge: Cabot, 825.)

“The President has . . the itch for popularity.” (J. Q. Adams to
his father, November, 1804, Writings, J. Q. A.: Ford, m, 81.)

“ The mischiefs of which his immoderate thirst for . . popularity are
laying the foundation, are not immediately perceived.” (Adams to
Quincy, Dec. 4, 1804, Quincy, 64.)

“It seems to be a great primary object with him never to pursue a
measure if it becomes unpopular.” (Plumer’s Diary, March 4, 1805,
Plumer MSS. Lib. Cong.)

“In dress, conversation, and demeanor he studiously sought and
displayed the arts of a low demagogue seeking the gratification of
the democracy on whose voices and votes he laid the foundation of

his power.” (Quincy’s Diary, Jan. 1808, Quincy, 98.) -
* Ames to Gore, Dec. 18, 1802, Works of Fisher Ames: Ames, 1, 308
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publican tactics during the first years of Jefferson’s

Administration are inexplicable.

Jefferson determined to strike first at the National
Judiciary. He hated it more than any other of the
“abominations” of Federalism. It was the only
department of the Government not yet under his

. control. His early distrust of executive authority,
his suspicion of legislative power when his political
opponents held it, were now combined against the
National courts which he did not control.

v/ Impotent and little respected as the Supreme

Court had been and still was, Jefferson nevertheless

entertained an especial fear of it; and this feeling
had been made personal by the thwarting of his

/| cherished plan of appointing his lieutenant, Spencer .~

‘| Roane of Virginia, Chief Justice of the United

States.! The elevation of his particular aversion,

John Marshall, to that office, had, he felt, wickedly

robbed him of the opportunity to make the new
régime harmonious; and, what was far worse, it had
placed in that station of potential, if as yet unde-
veloped, power, one who, as Jefferson had finally
come to think, might make the high court of the

Nation a mighty force in the Government, retard

fundamental Republican reforms, and even bring to
naught measures dear to the Republican heart.

It seems probable that, at this time, Jefferson was
the only man who had taken Marshall’s measure
correctly. His gentle manner, his friendliness and
conviviality, no longer concealed from Jefferson the

1 Dodd in American Historical Review, xm, 776; and see next
chapter,
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courage and determination of his great relative; and
versally conceded ability, would find means to vital-

ize the National Judiciary, and with his fearlessness,
would employ those means.

Jefferson doubtless saw that Marshall, with his um~}

“The Federalists,” wrote Jefferson, “have retired ¥*'

into the judiciary as a stronghold . . and from that
battery all the works of republicanism are to be

beaten down and erased.” ! Therefore that strong- e«

\ |

hold must be taken. Never was a military plan more
carefully devised than was the Republican method
of capturing it. Jefferson would forthwith remove

vall Federalist United Stgtes marshals and attor-

Adams had appointed under the Judiciary Act of

' . neys;? he would get rid of the National judges whom
|

1801.2 If this did not make those who remained on
the National Bench sufficiently tractable, the sword
—of impeachment would be held over their obstinate

4

heads until terror of removal and disgrace should

render them pliable to the dominant political will.

1 Jefferson to Dickinson, Dec. 19, 1801, Writings of Thomas Jeffer-
son: Washington, 1v, 424.

3 “The only shield for our Republican citizens against the federal-
ism of the courts is to have the attorneys & Marshals republicans.”
(Jefferson to Stuart, April 8, 1801, Works: Ford, 1x, 248.)

3 ““The judge of course stands until the law [Judiciary Act of 1801]
shall be repealed which we trust will be at the next Congress.” (Jeffer-
son to Stuart, April 8, 1801, Works: Ford, Ix, 247.) For two weeks
Jefferson appears to have been confused as to the possibility of
repealing the Judiciary Act of 1801. A fortnight before he informed
Stuart that this course would be taken, he wrote Giles that “the
courts being so decidedly federal and irremovable,” it was “indis-
pensably necessary” to appoint “republican attorneys and mar-
shals.” (Jefferson to Giles, March 28, 1801, MSS. Lib. Cong. as
quoted by Carpenter in American Political Science Review, 1x, 522.)

But the repeal had been determined upon within six weeks after
Jeflerson’s inauguration as his letter to Stuart shows.
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Thus by progressive stages the Supreme Court would
" be brought beneath the blade of the executioner and
the obnoxious Marshall decapitated or compelled to
submit.
To this agreeable course, so well adapted to his
purposes, the President was hotly urged by the fore-
_most leaders of his party. Within two weeks after
Jefferson’s inauguration, the able and determined
William Branch Giles of Virginia, faithfully inter-
preting the general Republican sentiment, demanded
{ “the removal of all its [the Judiciary’s] executive
officers indiscriminately.” /This would get rid of the
Federalist marshals and clérks of the National courts;
they had been and were, avowed Giles, ‘“‘the humble
echoes” of the “vicious schemes” of the National
judges, who had been “the/most unblushing viola-
tors of constitutional restrictions.” ! Again Giles
v expressed the will of his party: “The revolution
[Republican success in 1800] is incomplete so long as
» that strong fortress [the Judiciary] is in possession
sof the enemy.” He therefore insisted upon “‘the
absolute repeal of the whole judiciary system.” ?
The Federalist leaders quickly divined the first
part of the Republican purpose: “There is nothing
which the [Republican] party more anxiously wish
than the destruction of the judicial arrangements
made during the last session,” wrote Sedgwick.?
And Hale, with dreary sarcasm, observed that ““the
independence of our Judiciary is to be confirmed

1 Giles to Jefferson, March 16, 1801, Anderson: William Branck
Giles — A Study in the Politics of Virginia 17901830, T1.

3 Same to same, June 1, 1801, 5. 80.

3 Sedgwick to King, Dec. 14, 1801, King, 1v, S6.
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by being made wholly subservient to the will of the

legislature & the caprice of Executive visions.” ! )
The judges themselves had invited the attack so r/

soon to be made upon them.? Immediately after the

Government was established under the Constitution,

they took a position which disturbed a large part of

the general public, and also awakened apprehensions

in many serious minds. Persons were haled befo

the National courts charged with offenses unknown

to the National statutes and unnamed in the Consti-

tution; nevertheless, the National judges held that’ :

these were indictable and punishable under the com-; \ >

mon law of England.? S~
This was a substantial assumption of power. The

Judiciary avowed its right to pick and choose among

the myriad of precedents which made up the com- |

mon law, and to enforce such of them as, in the opin-

ion of the National judges, ought to govern Ameri-

can citizens. In a manner that touched directly the °

lives and liberties of the people, therefore, the judges

1 e to King, Dec. 19, 1801, King, 1v, 89. )

2 It must be carefully kept in mind that from the beginning of the
Revolution most of the people were antagonistic to courts of any
kind, and bitterly hostile to lawyers. (See vol. 1, 207-89, of this
work.) -

Braintree, Mass., in 1786, in a town meeting, denounced lawyers ¢
and demanded by formal resolution the enactment of “such laws. .
as may crush or, at least, put a proper check of restraint’’ upon them.

Dedham, Mass., instructed its members of the Legislature to se-
cure the passage of laws that would ““check” attorneys; and if this
were not practicable, then “you are to endeavor [to pass a bill declar-
ing] that the order of Lawyers be totally abolished.” (Warren: History
of the American Bar, 215.) All this, of course, was the result of the +
bitter hardships of debtors.

3 For an able defense of the adoption by the National courts of
the British common law, see Works of the Honourable James Wilsons
Wilson, m, 384. )

!
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. became law-givers as well as law-expounders. Not -

“without reason did the Republicans of Boston drink

with loud cheers this toast: “The Common Law of
England! May wholesome statutes soon root out -

this engine of oppression from America.” !

The occasions that called forth this exercise of

(1 judicial authority were the violation of Washing-

.-} ton’s Neutrality Proclamation, the violation of the

*, Treaty of Peace with Great Britain, and the number-

less threats to disregard both. From a strictly legal

’ point of view, these indeed furnished the National

courts with plausible reasons for the position they

~ took. Certainly the judges were earnestly patriotic

, and sincere in their belief that, although Congress
| had not authorized it, nevertheless, that accumula-
/’ tion of British decisions, usages, and customs called
“the common law” was a part of American National
| jurisprudence; and that, of a surety, the assertion of
\ it in the National tribunals was indispensable to the
1 suppression of crimes against the United States. In
| charging the National grand jury at Richmond, May v/
\‘\/»Il 22, 1793, Chief Justice John Jay first announced this
> ' doctrine, although not specifically naming the com-
mon law.? Two months later, Justice James Wilson
claimed the same inclusive power in his address to

, the grand jury at Philadelphia.?

- In 1798, Joseph Ravara, consul for Genoa, was in-

1 Columbian Centinel, July 11, 1801, as quoted in Warren, 225-27.

3 Correspondence and Public Papers of John Jay: Johnston, m,
478-85.

3 Wharton: State Trials of the U.S. during the Administrations of
Washington and Adams, 60 et seq.; and see Wilson’s law lecture on
the subject, Wilson, 1, 884.
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dicted in the United States District Court of Penn-
sylvania for sending an anonymous and threaten-
ing letter to the British Minister and to other persons
in order to extort money from them. There was not
a word in any act of Congress that referred even in-
directly to such a misdemeanor, yet Justices Wilson
and Iredell of the Supreme Court, with Judge Peters
of the District Court, held that the court had juris-
diction,! and at the trial Chief Justice Jay and Dis-
trict Judge Peters held that the rash Genoese could
be tried and punished under the common law of
England.?

Three months later Gideon Henfield was brought
to trial for the violation of the Neutrality Proclama-
tion. The accused, a sailor from Salem, Massachu-
setts, had enlisted at Charleston, South Carolina, on
a French privateer and was given a commission as
an officer of the French Republic. As such he preyed
upon the vessels of the enemies of France. One
morning in May, 1798, Captain Henfield sailed into
the port of Philadelphia in charge of a British prize
captured by the French privateer which he com-
manded.

Upon demand of the British Minister, Henfield
was seized, indicted, and tried in the United States
Circuit Court for the District of Pennsylvania.? In
the absence of any National legislation covering the

1 ¢ Dallas, 297-99.

2 Ib. Ravara was tried and convicted by the jury under the in-
structions of the bench, “but he was afterward pardoned on condi-
tion that he surrender his commission and Exequatur.” (Wharton:
State Trials, 90-92.)

? For the documents preceding the arrest and prosecution of Hen-
field, see Wharton: State Trials, footnotes to 49-52.
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subject, Justice Wilson instructed the grand jury
that Henfield could, and should, be indicted and
punished under British precedents.! When the case
was heard the charge of the court to the trial jury
was to the same effect.?
' The jury refused to convict.? The verdict was

"1 celebrated with extravagant marks of joy and exul-
tation,” records Marshall in his account of this mem-
orable trial. “It was universally asked,” he says,
“what law had been offended, and under what stat-
ute was the indictment supported? Were the Ameri-
can people already prepared to give to a proclamation
the force of a legislative act, and to subject them-
selves to the will of the executive? But if they were
already sunk to such a state of degradation, were
they to be punished for violating a proclamation
which had not been published when the offense was
committed, if indeed it could be termed an offense
to engage with France, combating for liberty against

v the combined despots of Europe?” ¢

In this wise, political passions were made to

strengthen the general protest against riveting the ,
common law of England upon the American people
by judicial fiat and without authorization by the
National Legislature.

~ Isaac Williams was indicted and trled in 1799, in -
the United States Circuit Court for the District of

1 See Wilson’s charge, Wharton: State Trials, 59-66.

2 See Wharton's summary of Wilson’s second charge, . footnote
to 85.

3 I, 88.

4 Marshall: Life of George Waahmyton 2d ed. 11, 278-74. After the
Henfield and Ravara cases, Congress passed a law applicable to such
offenses. (See Wharton: State Trials, 93-101.)




DEMOCRACY: JUDICIARY 27

Connecticut, for violating our treaty with Great |
Britain by serving as a French naval officer. Wil-
liams proved that he had for years been a citizen of -
France, having been “duly naturalized” in France,
“renouncing his allegiance to all other countries,
particularly to America, and taking an oath of alle-
giance to the Republic of France.” Although these
facts were admitted by counsel for the Government,
and although Congress had not passed any statute
covering such cases, Chief Justice Oliver Ellsworth $,
practically instructed the jury that under the Brit-
ish common law Williams must be found guilty.

No American could cease to be a citizen of his
own country and become a citizen or subject of an-
other country, he said, “without the consent . . of
. the community.” ! The Chief Justice announced as

‘American law the doctrine then enforced by Euro—?

pean nations — “born a subject, always a subject.” * ¥
So the defendant was convicted and sentenced “to
pay a fine of a thousand dollars and to suffer four
months imprisoninent.” 3 )

These are examples of the application by the Na- ‘
tional courts of the common law of England in cases

! Wharton: State Trials, 653-54. ' ’

2 This was the British defense for impressment of seamen on
American ships. It was one of the chief points in dispute in the War of
1812. The adherence of Federalists to this doctrine was one of the
many causes of the overthrow of that once great party. (See infra,
vol. 1v, chap. 1, of this work.)

3 Wharton: Stale Trials, 654. Upon another indictment for having
captured a British ship and crew, Williams, with no other defense
than that offered on his trial under the first indictment, pleaded
guilty, and was sentenced to an additional fine of a thousand dol-

lars, and to further imprisonment of four months. (Zb.; see also vol
1, 495, of this work.)

\.
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"where Congress had failed or refused to act. Crime
must be punished, said the judges; if Congress would
- not make the necessary laws, the courts would act
without statutory authority. Until 1812, when the
" Supreme Court put an end to this doctrine,! the
National courts, with one exception,? continued to
“apply the common law to crimes and offenses which
Congress had refused to recognize as such, and for

. which American statutes made no provision.
Practically all of the National and many of the
State judges were highly learned in the law, and, of
course, drew their inspiration from British prece-
dents and the British bench. Indeed, some of them
were more British than they were American.? “Let
a stranger go into our courts,” wrote Tyler, “and he

¥ 1 US. ss. Hudson, 7 Cranch, 82-84. “Although this question is
brought up now for, the first time to be decided by this court, we con-
sider it as having been long since settled in public opinion. . . The leg-
islative authority of the Union must first make an act a crime, affix a
punishment to it and declare the court that shall have jurisdiction of
the offense.” (Justice William Johnson delivering the opinion of the

v majority of the court, tb.)

Joseph Story was frantic because the National judges could not
apply the common law during the War of 1812. (See his passionate
letters on the subject, vol. 1v, chap. 1, of this work; and see his
argument for the common law, Story, 1, 207-800; see also Peters to
Pickering, Dec. 5, 1807, March 80, and April 14, 1816, Pickering

./ MSS, Mass. Hist. Soc.)

3 The opinion of Justice Chase, of the Supreme Court of Philadel-
phia, sitting with Peters, District Judge, in the case of the United
States vs. Robert Worral, indicted under the common law for attempt-
ing to bribe a United States officer. Justice Chase held that English
common law was not a part of the jurisprudence of the United States
as a Nation. (Wharton: State Trials, 189-89.)

3 This was notably true of Justice James Wilson, of the Supreme
Court, and Alexander Addison, President Judge of the Fifth Pennsyl-
vania (State) Circuit, both of whom were born and educated in the
United Kingdom. They were two of the ablest and most learned men
on the bench at that period.

——
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would almost believe himself in the Court of the
King’s Bench.” !

This conduct of the National Judiciary furnished |+
Jefferson with another of those ““issues” of which |’
that astute politician knew how to make such effec-"'
tive use. He quickly seized upon it, and with char- :
acteristic fervency of phrase used it as a powerful
weapon against the Federalist Party. All the evil
things accomplished by that organization of ““mono-
crats,” “aristocrats,” and ‘“monarchists” — the
bank, the treaty, the Sedition Act, even the army
and the navy — “have been solitary, inconsequen-
tial, timid things,” avowed Jefferson, “in compari-
son with the audacious, barefaced and sweeping pre-
tension to a system of law for the U.S. without the
adoption of their legislature, and so infinitely beyond
their power to adopt.” * /

- But if the National judges had caused alarm by Vv
treating the common law as though it were a statute C
of the United States without waiting for an act of
Congress to make it so, their manners and methods
in the enforcement of the Sedition Act?® aroused { / i

~against them an ever-increasing hostility.!

Stories of their performances on the bench in such
cases — their tones when speaking to counsel, to
accused persons, and even to witnesses, their immod-
erate language, their sympathy with one of the
European nations then at war and their animosity

! Message of Governor John Tyler, Dec. 8, 1810, Tyler: Letiers
;;go T:bm;:s qu the Tylers, 1, 261; and see Tyler to Monroe, Dec. 4,

1 Jefferson to Randolph, Aug. 18, 1799, Works: Ford, 1x, 78
3 See vol. 11, chaps. x and xi, of this work.

i
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\

toward the other, their partisanship in cases on trial
before them — tales made up from such material
flew from mouth to mouth, until finally the very
name and sight of National judges became obnoxious
to most Americans. In short, the assaults upon the

National Judiciary were made possible chiefly by .

the conduct of the National judges themselves.! .
The first man convicted under the Sedition Law
was a Representative in Congress, the notorious

Matthew Lyon of Vermont. He had charged Presi-

dent Adams with a “continual grasp for power ..
an unbounded thirst for ridiculous pomp, foolish
adulation and selfish avarice.” Also, Lyon had
permitted the publication of a letter to him from
Joel Barlow, in which the President’s address to the
Senate and the Senate’s response? were referred

‘to as ““the bullying speech of your President” and

“the stupid answer of your Senate”; and expressed
wonder “that the answer of both Houses had not

1 The National judges, in their charges to grand juries, lectured
and preached on religion, on morality, on partisan politics. -

““On Monday last the Circuit Court of the United States was opened
in this town. The Hon. Judge Patterson . . delivered a most elegant
and appropriate charge.

“The Law was laid down in a masterly manner: Politics were set in
their true light by holding up the Jacobins [Republicans] as the disor-
ganizers of our happy country, and the only instruments of introduc-
ing discontent and dissatisfaction among the well meaning part of the
community. Religion & Morality were pleasingly inculcated and en-
forced as being necessary to good government, good order, and good
laws; for ‘when the righteous [Federalists] are in authority, the people
rejoice.’ . .

“ After the charge was delivered the Rev. Mr. Alden addressed the
Throne of Grace in an excellent and well adapted prayer.” (United
States Oracle of the Day, May 24, 1800, as quoted by Hackett, in
Green Bag, 1, 264.)

3 Adams’s War Speech of 1798; see vol. 11, 851, of this work.

1
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been an oracr to send him [Adams] to the mad

house.” ! - i

Lyon was indicted under the accusation that he /
had tried “to stir up sedition and to bring the Presi-
dent and Government of the United States into con-
tempt.” He declared that the jury was selected from
his enemies.? Under the charge of Justice Paterson |
of the Supreme Court he was convicted. The court
sentenced him to four months in jail and the pay-

_ ment of a fine of one thousand dollars.?

In the execution of the sentence, United States
Marshal Jabez G. Fitch used the prisoner cruelly.
On the way to the jail at Vergennes, Vermont, he
was repeatedly insulted. He was finally thrown into
a filthy, stench-filled cell without a fireplace and
with nothing “but the iron bars to keep the cold
out.” It was ‘“the common receptacle for horse- \/
thieves . . runaway negroes, or any kind of felons.”
He was subjected to the same kind of treatment that
was accorded in those days to the lowest criminals.*
The people were deeply stirred by the fate of Mat-
thew Lyon. Quick to realize and respond to public
feeling, Jefferson wrote: “I know not which mortifies
me most, that I should fear to write what I think, or
my country bear such a state of things.” ®

5 One Anthony Haswell, editor of the Vermont Ga- .

! Wharton: State Trials, 333-34. 2 Ib. 899.

3 Ib. 837. Paterson sat with District Judge Hitchcock and de-
livered the charge in this case. Luther Martin in the trial of Justice
Chase (see infra, chap. 1v) said that Paterson was “mild and amia-
ble,” and noted for his “suavity of manners.” (T'rial of the Hon.
Samuel Chase: Evans, stenographer, 187-88.)

4 See Lyon to Mason, Oct. 14, 1788, Wharton: State Trials, 839—41.
§ Jefferson to Taylor, Nov. 26, 1798, Jefferson MSS. Lib. Cong.

Jl/
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zette published at Bennington, printed an advertise-
ment of a lottery by which friends= ~{ Lyon, who was
a poor man, hoped to raise enough money to pay his
fine. This advertisement was addressed ““to the ene-
mies of political persecutions in the western district
of Vermont.” It was asserted that Lyon “is holden
by the oppressive hand of usurped power in a loath-
some prison, deprived almost of the right of reason,
and suffering all the indignities which can be heaped
upon him by a hard-hearted savage, who has, to the
disgrace of Federalism, been elevated to a station
where he can satiate his barbarity on the misery of
his victims.” ! The “savage” referred to was United
States Marshal Fitch. In the same paper an excerpt
was reprinted from the Aurora which declared that
“the -administration publically notified that Tories
. . were worthy of the confidence of the govern-
ment.” *
| Haswell was indicted for sedition. In defense he
= ' established the brutality with which Lyon had been
treated and proposed to prove by two witnesses
not then present (General James Drake of Virginia,
and James McHenry, President Adams’s Secretary
of War) that the Government favored the occasional
appointment of Tories to office. Justice Paterson
ruled that such evidence was inadmissible, and
charged the jury that if Haswell’s intent was de-
famatory, he should be found guilty. Thereupon
he was convicted and sentenced to two months’
imprisonment and the payment of a fine of two
hundred dollars.?
! Wharton: State Trials, 684. s Ib. 685. 3 Jb. 685-86.
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Dr. Thomas Cooper, editor of the Sunbury and |
Northumberland Gazette 'in Pennsylvania, in the
course of a political controversy declared in his
paper that when, in the beginning of Adams’s Ad-
ministration, he had asked the President for an
office, Adams “was hardly in the infancy of political
mistake; even those who doubted his capacity
thought well of his intentions. . . Nor were we yet
saddled with the expense of a permanent navy, or
threatened . . with the existence of a standing army.

« . Mr. Adams . . had not yet interfered . . to influ-
ence the decisions of a court of justice.” !

For this “attack’ upon the President, Cooper was !
indicted under the Sedition Law. Conducting his
own defense, he pointed out the issues that divided
the two great parties, and insisted upon the propri-
ety of such political criticism as that for which he
had been indicted.

Cooper was himself learned in the law,* and during l/
the trial he applied for a subpcena ducestecum to com-
pel President Adams to attend as a witness, bringing
with him certain documents which Cooper alleged to
be necessary to his defense. In a rage Justice Samuel
Chase of the Supreme Court, before whom, with
Judge Richard Peters of the District Court, the case
was tried, refused to issue the writ. For this he was
denounced by the Republicans. In the trial of Aaron
Burr, Marshall was to issue this very writ to Presi-
dent Thomas Jefferson and, for doing so, to be re-
buked, denounced, and abused by the very parti-

! Wharton: Stats Trials, 661-62. Cooper was referring to the case
of Jonathan Robins. (See vol. i1, 458-75, of this work.)
3 Cooper afterward became a State judge. .
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sans who now assailed Justice Chase for refusing to
‘grant it.!

Justice Chase charged the jury at intolerable
length: “If a man attempts to destroy the confidence
of the people in their officers . . he effectually saps the
foundation of the government.” It was plain that
Cooper “intended to provoke” the Administration,
for had he not admitted that, although he did not
arraign the motives, he did mean “to censure the
conduct of the President”? The offending editor’s
statement that “our credit is so low that we are
obliged to borrow money at 8 per cent. in time of
peace,” especially irritated the Justice. “I cannot,”
he cried, “‘suppress my feelings at this gross attack
upon the President.” Chase then told the jury that
the conduct of France had “rendered a loan neces-
sary”’; that undoubtedly Cooper had intended “to
mislead the ignorant . . and to influence their votes
on the next election.”

So Cooper was corvicted and sentenced “to pay
a fine of four hundred dollars, to be imprisoned for
six months, and at the end of that period to find
surety for his good behavior himself in a thousand,
and two sureties in five hundred dollars each.” *

“Almost every other country” had been “con-
vulsed with . . war,” desolated by ““every species of
vice and disorder” which left innocence without
protection and encouraged “the basest crimes.”
Only in America there was no “grievance to com-
plain of.” Yet our Government had been “as

1 See infra, chap. v
? Wharton: State Trials, 679. Stephen Girard paid Coopa’s fine.
(McMaster: Life and Times of Stephen Girard, 1, 397-88.)
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grossly abused as if it had been guilty of the vilest
tyranny” — as if real “republicanism” could “only
be found in the happy soil of France’’ where “Lib-
erty, like the religion of Mahomet, is propagated by
the sword.” In the “bosom” of that nation “a dag-
.ger was concealed.” ! In these terms spoke James
Iredell, Associate Justice of the Supreme Court,
in addressing the grand jury for the District of

- Pennsylvania. He was delivering the charge that
resulted in the indictment for treason of John
Fries and others who had resisted the Federalist
land tax.?

The triumph of France had, of course, nothin
whatever to do with the forcible protest of the Penn
sylvania farmers against what they felt to be Fed
cralist extortion; nevertheless upon the charge o
Justice Iredell as to the law of treason, they we
indicted and convicted for that gravest of all of
fenses. A new trial was granted because one of the
jury, John Rhoad, “had declared a prejudice against
the prisoner after he was summoned as a juror.”* On
April 29, 1800, the second trial was held. This time
Justice Chase presided. The facts were agreed to by

.~ counsel. Before the jury had been sworn, Chase
threw on the table three papers in writing and an-
nounced that-these contained the opinion of the
judges upon the law of treason — one copy was for
the counsel for the Government, one for the defend-
ant’s counsel, and one for the jury.

v William Lewis, leading attorney for Fries, and one

! Wharton: State Trials, 466—69.
2 See vol. 1m, 429 et seq. of this work.
8 Wharton: State Trials, 598-609.
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of the ablest members of the Philadelphia bar,! was en-
raged. He looked upon the paper, flung it from him,
declaring that “his hand never should be polluted
by a prejudicated opinion,” and withdrew from the
case, although Chase tried to persuade him to “go
on in any manner he liked.” Alexander J. Dallas,
the other counsel for Fries, also withdrew, and the
terrified prisoner was left to defend himself. The
court told him that the judges, personally, would see
that justice wasdone him. Again Friesand hisaccom-
plices were convicted under the charge of the court.
“In an aweful and affecting manner”? Chase pro-
nounced the sentence, which was that the condemned
men should be “hanged by the neck until dead.” *
v The Republicans furiously assailed this conviction
and sentence. President Adams pardoned Fries and
\ his associates, to the disgust and resentment of the
Federalist leaders.* On both sides the entire pro-
ceeding was made a political issue.
¥ On the heels of this “repetition of outrage,” as the
Republicans promptly labeled the condemnation of
Fries, trod the trial of James Thompson Callender/
\for sedition, over which it was again the fate of
/the unlucky Chase to preside. The Prospect Before
Us, written by Callender under the encouragement
of Jefferson,® contained a characteristically vicious
1 For sketch of Lewis see Wharton: State Trials, 32-83.
% Independent Chronicle, Boston, May 12, 1800.
3 Wharton: State Trials, 641 et geq.
4 See vol. mm, 429 et seg. of this work.
§ Jefferson to Mason, Oct. 11, 1798, Works: Ford, v, 449-50;
same to Callender, Sept. 6, 1799, . 1x, 81-82; same to same, Oct. 6,

1799, tb. 83-84; Pickering to Higginson, Jan. 6, 1804, Pickering MSS.
Mass, Hist. Soc.

/S
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screed against Adams. His Administration had been
“a tempest of malignant passions”’; his system had
been “a French war, an American navy, a large
standing army, an additional load of taxes.” He
““was a professed aristocrat and he had proved faith-
ful and serviceable to the British interest” by send-
ing Marshall and his associates to France. In the
President’s speech to Congress,* ““this hoary headed
incendiary . . bawls to arms! then to arms!”

Callender was indicted for libel under the Sedi-
tion Law.

Before Judge Chase started for Virginia, Luther
Martin had given him a copy of Callender’s pam-
phlet, with the offensive passages underscored. Dur-
ing a session of the National court at Annapolis,
Chase, in a “jocular conversation,” had said that he
would take Callender’s book with him to Richmond,
and that, “if Virginia was not too depraved” to fur-
nish a jury of respectable men, he would certainly
punish Callender. He would teach the lawyers of
Virginia the difference between the liberty and the
licentiousness of the press.! On the road to Rich-
mond, James Triplett boarded the stage that carried
the avenging Justice of the Supreme Court. He
told Chase that Callender had once been arrested
in Virginia as a vagrant. “It is a pity,” replied
Chase, “that they had not hanged the rascal.” *

1 War speech of Adams to Congress in 1798, see vol. mm, 851, of
this work.

? Testimony of James Winchester (Annals, 8th Cong. 2d Sess.
246-47); of Luther Martin (ib. 245-46); and of John T. Mason (ib.
£16); see also Chase Trial, 68.

3 Testimony of James Triplett, Chase Trial, 4445, and see 4n
nals, 8th Cong. 2d Sess. 217-19.
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But the people of Virginia, because of their hatred
of the Sedition Law, were ardent champions of Cal-
lender. Richmond lawyers were hostile to Chase
and were the bitter enemies of the statute which
they knew he would enforce. Jefferson was anxious
that Callender “should be substantially defended,
whether in the first stages by public interference or
private contributors.” !

One ambitious young attorney, George Hay, who .-
seven years later was to act as prosecutor in the
greatest trial at which John Marshall ever presided,?
volunteered to defend Callender, animated to this
course by devotion to “the cause of the Constitu-
tion,” in spite of the fact that he “despised” his
adopted client.? William Wirt was also inspired to

voffer his services in the interest of free speech. These
Virginia attorneys would show this tyrant of the
‘/Natnonal Judiciary that the Virginia bar could not
be borne down.* Of all this the hot-spirited Chase

1 Jefferson to Monroe, May 26, 1800, Works: Ford, 1x, 186. By
“public interference” Jefferson meant an appropriation by the Vir-
ginia Legislature. (Ib. 187.)

3 The trial of Aaron Burr, see infra, chaps. v1, vi1, vii, and 1x.

3 See testimony of George Hay, Annals, 8th Cong. 2d Sess. 203;
and see especially Luther Martin’s comments thereon, tnfra, chap. 1v.

¢ The public mind was well prepared for just such appeals as those
that Hay and Wirt planned to make. For instance, the citizens of
Caroline County subscribed more than one hundred dollars for Cal-
lender’s use.

The subscription paper, probably drawn by Colonel John Taylor,
in whose hands the money was placed, declared that Callender “has
a cause closely allied to the preservation of the Constitution, and to
the freedom of public opinion; and that he ought to be oomforbed
in his bonds.”

Callender was “a sufferer for those principles.” Therefore, and

“because also he is poor and has three infant children who live by his
daily labor” the contributors freely gave the money “to be applied

~
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was advised; and he resolved to forestall the pas-
sionate young defenders of liberty. He was as witty
as he was fearless, and throughout the trial brought
down on Hay and Wirt the laughter of the specta- },
tors.

But in the court-room there was one spectator
who did not laugh. John Marshall, then Secretary
of State, witnessed the proceedings ! with grave

Chase frequently interrupted the ‘defendant’s
counsel. “What,” said he, “must there be a depar-
ture from common sense to find out a construction
favorable ” to Callender? The Justice declared that
a legal point which Hay attempted to make was “a
wild notion.” 2 When a juror said that he had never
seen the indictment or heard it read, Chase declared
that of course he could not have formed or delivered
an opinion on the charges; and then denied the
request that the indictment be read for the infor-
mation of the juror. Chase would not permit that
eminent patriot and publicist, Colonel John Taylor
of Caroline, to testify that part of Callender’s state-
ment was true; “No evidence is admissible,” said
the Justice, “that does not.. justify the whole
charge.” ?

William Wirt, in addressing the jury, was arguing
that if the jury believed the Sedition Act to be un-
constitutional, and yet found Callender guilty, they
to the use of James T. Callender, and if he should die in prison, to the

use of his children.” (Independent Chronicle, Boston, July 10, 1800.)

1 See infra, chap. 1v.
2 Wharton: State Trials, 692.
$ Ib. 696-98; and see testimony of Taylor, Chass Trial, 38-89.
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“would violate their oath.” Chase ordered him to
sit down. The jury had no right to pass upon the
constitutionality of the law — “such a power would
be extremely dangerous. Hear my words, I wish the
world to know them.” The Justice then read a long
and very able opinion which he had carefully pre-
- pared in anticipation that this point would be raised
by the defense.! After another interruption, in which
Chase referred to Wirt as “ the young gentleman
in a manner that vastly amused the audience, the
discomfited lawyer, covered with confusion, aban-
doned the case.
When Hay, in his turn, was addressing the jury,
+ Chase twice interrupted him, asserting that the
_beardless attorney was not stating the law correctly.
The reporter notes that thereupon “Mr. Hay folded
up and put away his papers . . and refused to pro-
ceed.” The Justice begged him to go on, but Hay
indignantly stalked from the room.
. Acting under the instructions of Chase, Callender
was convicted. The court sentenced him to impris-
onment for nine months, and to pay a fine of two
hundred dollars.?
The proceedings at this trial were widely pub-
) lished. The growing indignation of the people at the
courts rose to a dangerous point. The force of popu-
1 Wharton: State Trials, 717-18. Chase’s charge to the jury was
an argument that the constitutionality of a law could not be deter-
mined by a jury, but belonged exclusively to the Judicial Department.
For a brief précis of this opinion see chap. m of this volume. Chase
ﬂoedmostoftheugumentsusedbmehdl in Marbury vs.
2 Il;o n7.18. When Jefferson became President he immediately par-
doned Callender. (See next chapter.)
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lar wrath was increased by the alarm of the bar,
which generally had been the stanch supporter of
the bench.!

Hastening from Richmond to New Castle, Dela-
ware, Justice Chase emphasized the opinion now
current that he was an American Jeffreys and typical
of the spirit of the whole National Judiciary. Upon
opening court, he said that he had heard that there
was a seditious newspaper in the State. He directed
the United States Attorney to search the files of all
the papers that could be found, and to report any
abusive language discovered. It was the haying sea-
son, and the grand jury, most of whom were farmers,
asked to be discharged, since there was no business
for them to transact. Chase refused and held them
until the next day, in order to have them return
indictments against any printer that might have
criticized the Administration.? But the prosecutor’s
investigation discovered nothing “treasonable” ex-
cept a brief and unpleasant reference to Chase him-
self. So ended the Delaware visit of the ferret of the
National Judiciary.

Thus a popular conviction grew up that no man
was safe who assumed to criticize National officials.
The persecution of Matthew Lyon was recalled, and
the punishment of other citizens in cases less widely
known * became the subject of common talk, — all

! Wharton: State T'rials, footnote to 718.

% See testimonies of Gunning Bedford, Nicholas Vandyke, Archi-
bald Hamilton, John Hall, and Samuel P. Moore, Chass Trial, 98-
101.

# For example, one Charles Holt, publisher of a newspaper, The
Bee, of New London, Connecticut, had commented on the uselessness
of enlisting in the army, and reflected upon the wisdom of the Admin-

e

\



42 JOHN MARSHALL

adding to the growing popular wrath against the
whole National Judiciary. The people regarded
x(/ those brought under the lash of justice as martyrs
\}o the cause of free speech; and so, indeed, they
N were

—— ~ The method of securing indictments and convic-
tions also met with public condemnation. In many

States the United States Marshals selected what

persons they pleased as members of the grand juries

and trial juries. These officers of the National courts

J were, without exception, Federalists; in many cases

, Federalist politicians. When making up juries they

-\ selected only persons of the same manner of thinking

N “as that of the marshals and judges themselves.! So

it was that the juries were nothing more than

. machines that registered the will, opinion, or even

i inclination of the National judges and the United

1

! States District Attorneys. In short, in these prose-
istration’s policy; for this he was indicted, convicted, and sentenced
to three months’ imprisonment, and the payment of a fine of two
hundred dollars. (Randall: Life of Thomas Jefferson, 11, 418.)

When President Adams passed through Newark, New Jersey, the
Jocal artillery company fired a salute. One of the observers, a man
named Baldwin, idly remarked that “he wished the wadding from
the cannon had been lodged in the President’s backside.” For this
seditious remark Baldwin was fined one hundred dollars. (Hammond:
History of Political Parties in the State of New York, 1, 180-81.)

One Jared Peck, a New York State Senator, circulated among his
neighbors a petition to Congress to repeal the Alien and Sedition
Laws. This shocking act of sedition was taken up by the United
States District Attorney for New York, who procured the indictment
of Peck; and upon bench warrant, the offender was arrested and
taken to New York for trial. It scems that such were the demonstra-
tions of the people, wherever Peck appeared in custody of the officer,
that the case was dropped. (Randall, m, 420.)

v ! They were supposed to select juries according to the laws of the
States where the courts were held. As a matter of fact they called
/ the men they wished to serve.
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cutions, trial by jury in any real sense was not to be
had.!

“"" Certain State judges of the rabid Federalist type, \
apostles of “the wise, the rich, and the good” political
religion, were as insulting in their bearing, as immod-
erate in their speech, and as intolerant in their con-
duct as some of the National judges; and prosecu-

_Aions in some State courts were as bad as the worst
of those in the National tribunals.

In Boston, when the Legislature of Massachusetts /
was considering the Kentucky and Virginia Resolu-
tions, John Bacon of Berkshire, a Republican State i

Senator, and W&a, the
leader of the Republicans in the House, resisted the
proposed answer of the Federalist majority. Both
maintained the ground upon which Republicans
everywhere now stood — that any State might dis- |
regard an act gjﬁonw.whmhﬂm:d_mmnms.\ P
tutional.? Bacon and Hill were supported by the
solid Republican membership of the Massachusetts
Legislature, which the Columbian Centinel of Boston,
a Federalist organ, called a ““ contemptible minority,”
every member of which was “ worse than an infidel.”
The Independent Chronicle, the Republican news- /
paper of Boston, observed that “It is difficult for the

1 McMaster: History of the People of the United Stales, m, 473;
and see speech of Charles Pinckney in the Senate, March 5, 1800,
Annals, 6th Cong. 1st and 2d Sess. 97.

? See speech of Bacon in the Independent Chronicle, Feb. 11-14,
1799; and of Hill, tb. Feb. 25, 1799.

3 Columbian Centinel, Feb. 16, 1799; also see issue of Jan. 28, 1799.
For condensed account of this incident see Anderson in Am. Hist.
Res. v, 60-62, quoting the Centinel as cited. A Federalist mob stoned
the house of Pr. Hill the night after he made this speech. (Ib.) See
also infra, chap. m.
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common capacities to conceive of a sovereignty so
situated that the Sovereign shall have no right to de-
cide on any invasion of his conmstitutional powers.”
Bacon’s speech, said the Chronicle, “has been read
with delight by all true Republicans, and will always
stand as a monument of his firmness, patriotism,
and integrity. . . The name of an American Bacon
will be handed down to the latest generations of
freemen with high respect and gratitude, while the
names of such as have aimed a death wound to the
Constitution of the United States will rot above
ground and be unsavoury to the nostrils of every
lover of Republican freedom.” !
The Massachusetts Mercury of February 22, 1799,
reports that “On Tuesday last.. Chief Justice
~~ Dana . . commented on the contents of the Inde-
pendent Chronicle of the preceding day. He properly
stated to the Jury that though he was not a sub-
scriber to the paper, he obtained that one by accident,
that if he was, his conscience would charge him with
assisting to support a traitorous enmity to the
Government of his Country.”
Thereupon Thomas Adams, the publisher, and
Abl]ah Adams, a younger brother employed in the,
l office, were indicted under the common law for at-
tempting “to bring the government into dlsrespect,
hatred, and contempt,” and for encouraging sedi-
tion. Thomas Adams was fatally ill and Abijah only
was brought to trial. Under the instructions of the
court he was convicted. In pronouncing sentence
Chief Justice Dana delvered a political lecture.
1 Independent Chronicle, Feb. 18, 1799,
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The Virginia and Kentucky Resolutions, he said,
had attempted “to establish the monstrous posi-
tion” that the individual States had the right o pass \
upon the constitutionality of acts of Congress. He
then gave a résumé of the reply of the majority of
the Massachusetts Legislature to the Virginia Reso-

‘/lutions. This reply asserted that the decisions of all
questions arising under the Constitution and laws
of the United States “are exclusively vested in the
Judicial Courts of the United States,” and that the
Sedition Act was “wise and necessary, as an auda-
cious and unprincipled spirit of falsehood and abuse
had been too long unremittingly exerted for the pur-
pose of perverting public opinion, and threatened to
undermine the whole fabric of government.” The
irate judge declared that the Chronicle’s criticism of
this action of the majority of the Legislature and its
praise of the Republican minority of that body was
an “indecent and outrageous calumny.”

“Censurable as the libel may be in itself,” Dana
continued, the principles stated by Adams’s counsel
in conducting his defense were equally “dangerous
to public tranquility.” These daring lawyers had
actually maintained the principle of the liberty of
the press. They had denied that an American citi- . <

zen could be punished under the common law of \

England. “Novel and disorganizing doctrines,” ex-

claimed Dana in the midst of a long argument to
prove that the common law was operative in the

United States.!

1 Columbian Centinel, March 80, 1799. The attorneys for Adams
also advanced the doctrines of the Kentucky and Virginia Resolutions,
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In view of the fact that Abijah Adams was not the
author of the libel, nor even the publisher or editor
of the Chronicle, but was “the only person to whom
the public can look for retribution,” the court gra-
ciously sentenced him to only one month’s imprison-
ment, but required him to find sureties for his good
behavior for a year, and to pay the costs of the
trial.!

< ') Alexander Addison, the presiding judge of one of
the Pennsylvania State courts, was another Feder-
alist State judge whose judicial conduct and assaults
\ from the bench upon democracy had helped to bring
| courts into disrepute. Some of his charges to grand
juries were nothing but denunciations of Republican
principles.?
His manner on the bench was imperious; he bul- -

so far, at least, as to assert that any State ought to protest against
and resist any act of Congress that the Commonwealth believed to
be in violation of the National Constitution. (Anderson, in Am. Hist.
Rev. v, 226-217.)

1 Columbian Centinel, March 27, 1799.

Another instance of intolerant and partisan prosecutions in State
courts was the case of Duane and others, indicted and tried for getting
signatures to a petition in Congress against the Alien and Sedition
Laws. They were acquitted, however. (Wharton: State Trials,

* These charges of Judge Addison were, in reality, political pam-
phlets. They had not the least reference to any business before the
court, and were no more appropriate than sermons. They were, how-
ever, written with uncommon ability. It is doubtful whether any
arguments more weighty have since been produced against what
George Cabot called “excessive democracy.” These grand jury
charges of Addison were entitled: “Causes and Error of Complaints
and Jealousy of the Administration of the Government”; “Charges
to the Grand Juries of the County Court of the Fifth Circuit of the
State of Pennsylvania, at December Session, 1798"; “The Liberty of
Speech and of the Press”; “Charge to Grand Juries, 1798”; “Rise
and Progress of Revolution,” and “A Charge to the Grand Juries of
the State of Pennsylvania, at December Session, 1800.”
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iled counsel, browbeat witnesses, governed his as-

sociate judges, ruled juries. In on¥ case,! Addison

forbade the Associate Judge to address the jury, and

prevented him from doing so.?

Nor did the judges stop with lecturing everybody

from the bench. Carrying with them the authority

of their exalted positions, more than one of them, VX

notably Justice Chase and Judge Addison, took the
L~ stump in political campaigns and made partisan| v

speeches.? :
/So it fell out that the manners, language, and con- 1\/

duct of the judges themselves, together with their |\
' use of the bench as a political rostrum, their parti- |-
. senship as to the European belligerents, their mer- ? ’
\ ciless enforcement of the common law — aroused I/ \L

—

\

'\ that public fear and hatred of the courts which.

“gave Jefferson and the Republicans their opportu-| ©
nity. The questions which lay at the root of the
Republican assault upon the Judiciary would not of
themselves, and without the human and dramatic
incidents of which the cases mentioned are exam-
ples, have wrought up among citizens that fighting-
spirit essential to a successful onslaught upon the

't Coulter vs. Moore, for defamation. Coulter, a justice of the peace,
sued Moore for having declared, in effect, that Coulter “kept a house
of ill fame.” (Trial of Alezander Addison, Esq.: Lloyd, stenographer,
88; also Wharton: State Trials, 82 et seq.)

* This judge was John C. B. Lucas. He was a Frenchman speaking
broken English, and, judging from the record, was a person of very
inferior ability. There seems to be no doubt that he was the mere
tool of another judge, Hugh H. Brackenridge, who hated Addison viru-
lently. From a study of the case, one cannot be surprised that the
able and erudite Addison held in greatest contempt the fussy and
ignorant Lucas.

% Wharton: State Trials, 45; Carson: Supreme Court of the United
States, Its History, 1, 193.
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National system of justice, which the Federalists
had made so completely their own.!

/~ 'Those basic questions thus brought theatrically
before the people’s eyes, had been created by the
Alien and Sedition Laws, and by the Virginia and
Kentucky Resolutions which those undemocratic'”

' statutes called forth., Freedom of speech on the one

* hand and Nationalism on the other hand, the crush=”
ing of “sedition” as against that license which Lo--
calism permitted — such were the issues which the

, imprudence and hot-headedness of the Federalist

. judges had brought up for settlement. (Thus, un-

Zpappily, democracy marched arm in arnrwith State

ights, while Nationalism found itself the intimate

mpanion of a narrow, bigoted,s and retrograde
conservatism. |
Had not the Federalists, arrogant with power and

frantic with MFI‘——:—;EE and fast becoming
zealots in their championship of Great Britain,
passed the drastic laws against liberty of- the press
and freedom of speech; had not the Republican
protest against these statutes taken the form of the

assertion that individual States might declare uncon-

~ 1 The uprising against the Judiciary naturally began in Pennsyl .
vania where the extravagance of the judges had been carried to the
most picturesque as well as obnoxious extremes. For a faithful narra-
tive of these see McMaster: U.S. m, 158-85.

On the other hand, wherever Republicans occupied judicial posi-
tions, the voice from the bench, while contrary to that of the Federal-

" ist judges, was no less harsh and absolute.

For instance, the judges of the Supreme Court of New Hampshire
refused to listen to the reading of British law reports, because they
were from “musty, old, worm-eaten books.” One of the judges de-
clared that “not Common Law — not the quirks of Coke and Black-

. stone — but common sense”’ controlled American judges. (Warren,
27.) :
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stitutional and disregard the acts of the National lo /v#(/
Legislature; and finally, had not National tribunals |
and some judges of State courts been so harsh and
insolent, the Republican assault upon the National X
Judiciary,! the echoes of which loudly sound in our
ears even to the present day, probably never would o
have been made. 7/ / o
But for these things, Marbury vs. Madlson mlgh
never have been written; the Supreme Court might
have remained nothing more than the comparatively
powerless institution that ultimate appellate judicis
establishments are in other countries; and the career
of John Marshall might have been no more notable >(
and distinguished than that of the many ghostly
figures in the shadowy procession of our judicial his-
tory. But the Republican condemnations of the se-
vere punishment that the Federalists inflicted upon
anybody who criticized the Government, raised fun-
damental issues and created conditions that forced
action on those issues. o
! See next chapter.
* See infra, chap. 1, for a résumé of the conditions that forced

Marshall to pronounce his famous opinion in the case of Marbury ss.
Madison, as well as for a full discussion of that controversy



CHAPTER 1T

THE ASSAULT ON THE JUDICIARY

The angels of destruction are making haste. Our judges are to be as inde-
pendent as spaniels. (Fisher Ames.)

The power which has the right of passing, without appeal, on the validity of
your laws, is your sovereign. (John Randolph.)

x / ] (On January 6, 1802] an atmosphere of intense but
suppressed excitement pervaded the little semi-
circular room where the Senate of the United States
was in session.! ‘The Republican assault upon the
Judiciary was about to begin and the Federalists
%" in Congress had nerved themselves for their last
great fight) The impending debate was to prove one
of the permanently notable engagements in Ameri-
can legislative history and was to create a situation
. which, in a few months, forced John Marshall to
pronounce the first of those fundamental opinions
which have helped to shape and which still influence

the destiny of the American Nation.
" The decision of Marbury vs. Madison was to be
made inevitable by the great controversy to wlnch
we are now to listen. Marshall’s course, and, in-
deed, his opinion in this famous case, cannot be
understood without a thorough knowledge of the
notable debate in Congress which immediately

preceded it.?

| Never was the effect of the long years of pa.rty
1 The Senate then met in the chamber now occupied by the Su-

preme Court.
3 See infra, chap. mr.

7
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training which Jefferson had given the Republicans
better manifested than now. There was unsparing
party discipline, perfect harmony of party plan.
The President himself gave the signal for attack, but
with such skill that while his lieutenants in House
and Senate understood their orders and were eager J
to execute them, the rank and file of the Federalist
voters, whom Jefferson hoped to win to the Repub-
lican cause in the years to come, were soothed rather
than irritated by the seeming moderation and rea-
sonableness of the President’s words.

“The Judiciary system . . and especially that por- | X
tion of it recently enacted, will, of course, present
itself to the contemplation of Congress,” was the .
almost casual reference in the President’s first Mes-
sage to the Republican purpose to subjugate the
National Judiciary. To assist Senators and Repre-
sentatives in determining “the proportion which the
institution bears to the business it has to perform”
Jefferson had “procured from the several states. .
an exact statement of all the causes decided since
the first establishment of the courts and of the causes
which were pending when additional courts and
judges were brought to their aid.” This summary
he transmitted to the law-making body.

In a seeming spirit of impartiality, almost of in- |}
difference, the President suggested Congressional
inquiry as to whether jury trials had not been with-
held in many cases, and advised the investigation
of the manner of impaneling juries.!

1 Jefferson to Congress, Dec. 8, 1801, Works: Ford, 1x, 821 et s¢q.;
also Messages and Papers of the Presidents: Richardson, 1, 881.

B ¢
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r 'Thus far and no farther went the comments on the

'National Judiciary which the President laid before

Congress. The status of the courts —a question
that filled the minds of all, both Federalists and
Republicans — was not referred to. But the thought
of it thrilled Jefferson, and only his caution re-
strained him from avowing it. Indeed, he had actu-
ally written into the message words as daring as

-those of his cherished Kentucky Resolutions; had
/ boldly declared that the right existed in each de-

partment “to decide on the validity of an act ac-
cording to its own judgment and uncontrolled by
the opinions of any other department”’; had asserted
that he himself, as President, had the authority and
power to decide the constitutionality of National
laws; and had, as President, actually pronounced, in
official form, the Sedition Act to be ‘in palpable and
unqualified contradiction to the Constitution.” !
This was not merely a part of a first rough draft of
this Presidential document, nor was it lightly cast
aside. It was the most important paragraph of the
completed Message. Jefferson had signed it on De-

cember 8, 1801, and it was ready for transmission

to the National Legislature. But just before sending
the Message to the Capitdl, he struck-out this pas-
sage,? and thus notes on the margin of the draft his
reason for doing so: “This whole paragraph was
omitted as capable of being chicaned, and furnishing
something to the opposition to make a handle of.

1 Jefferson, Jefferson MSS. Lib. Cong., partly quoted in Beard:
Economic Origins of Jeffersonian Democracy, 454-55.

% For full text of this exposition of Constitutional law by Jefferson
see Appendix A.

1
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It was thought better that the message should be

clear of everything which the public might be made N

to misunderstand.” wede o 9
Although Jefferson’s programme, as stated in the et T

altered message which he finally sent to Congress, /*\\—:—

did not arouse the rank and file of Federalist voters, ~_..",

it did alarm and anger the Federalist chieftains, who* ¢ ¢ .

saw the real purpose back of the President’s colorl »oe

words. Fisher Ames, that delightful reactionary, 7 7.7

thus interpreted it: “The nmessage announces the (\cel=7..

downfall of the late revision of the Judiciary; econ- ._,Z—\

omy, the patriotism of the shallow and the trick of ' 2-=+"""

the ambitious. . . The U. S. Gov't..is to be dis- 7.’

mantled like an old ship. . . The state gov’ts are to << .

be exhibited as alone safe and salutary.” ! AEs s
The Judiciary Law of 1801, which the Federalist ke a”

majority enacted before their power over legislation [,2,(:,,

passed forever from their hands, was one of the best | ¥ 3% <

considered and ablest measures ever devised by that

constructive party.® Almost from the time of the

organization of the National Judiciary the National

judges had complained of the inadequacy and posi-

tive evils of the law under which they performed

their duties. The famous Judiciary Act of 1789,

which has received so much undeserved praise, did

not entirely satisfy anybody except its author,

Oliver Ellsworth. “It is a child of his and he defends

! Ames to King, Dec. 20, 1801, King, 1v, 40.

Like most| eminent Federalists, except Marshall, Hamilton, and
Cabot, Fisher Ames was soon to abandon his Nationalism and become
one of the leaders of the secession movement in New England. (See
vol. 1v, chap 1, of this work.)

3 See vol. 11, 531, 54748, 550-52, of this work.
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it . . with wrath and anger,” wrote Maclay in his
diary.!

In the first Congress opposition to the Ellsworth
Act had been sharp and determined. Elbridge Gerry
denounced the proposed National Judiciary as “a
tyranny.” # Samuel Livermore of New Hampshire
called it ““ this new fangled system” which “would . .
swallow up the State Courts.” * James Jackson of

: Georgia declared that National courts would cruelly
harass “the poor man.” ¢ Thomas Sumter of South
Carolina saw in the Judiciary Bill ““the iron hand of .
power.” 8 Maclay feared that it would be “the gun-
powder plot of the Constitution.” ¢

When the Ellsworth Bill had become a law, Sena-
tor William Grayson of Virginia advised Patrick
Henry that it “wears so monstrous an appearance
that I think it will be felo-de-se in the execution. . .
Whenever the Federal Judiciary comes into opera-
tion, . . the pride of the states.. will in the end
procure its destruction” ? — a prediction that came
near fulfillment and probably would have been real-
ized but for the courage of John Marshall.

While Grayson’s eager prophecy did not come to
pass, the Judiciary Act of 1789 worked so badly

¢ / f that it was a source of discontent to bench, bar,
and people. William R. Davie of North Carolina, a
member of the Convention that framed the Consti-
tution and one of the most eminent lawyers of his
time, condemned the Ellsworth Act as “sé defective

1 Journal of Samuel Maclay: Meginness, 90. ¢

* Annals, 1st Cong. 1st Sess. 862. 3 Ib. 852.

4 Ib. 833-84. ® Ib. 864-65. ¢ Maclay’s Journal, 98.
7 Grayson to Henry, Sept. 29, 1789, Tyler, 1, 170-71.

|
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. .that . . it would disgrace the composition of the
meanest legislature of the States.” !
It was, as we have seen,? because of the deficien-

cies of the original Judiciary Law that Jay refused|

reappointment as Chief Justice. ““I left the bench,”
he wrote Adams, “perfectly convinced that under a
system so defective it would not obtain the energy,
weight, and dignity which are essential to its affording
due support to the national government, nor acquire
the public confidence and respect which, as the last
resort of the justice of the nation, it should possess.” ?

The six Justices of the Supreme Court were re- '
quired to hold circuit courts in pairs, together with |

the judge of the district in which the court was held.

Each circuit was to be thus served twice every year,
and the Supreme Court was to hold two msions‘

annually in Washington.‘ So great were the dis-
tances between places where courts were held, so
laborious, slow, and dangerous was all travel, that

1 Davie to Iredell, Aug. 2, 1791, Life and Correspondence of James
Iredell: McRee, 1, 835.

2 Vol. ir, 5562-53, of this work.

3 Jay to Adams, Jan. 2, 1801, Jay: Johnston, 1v, 285.

¢ Annals, 1st Cong. 2d and 8d Sess. 2289.

8 See vol. 1, chap. vi, of this work. The conditions of travel are
well illustrated by the expenenoes of six members of Congress, when
journeying to Philadelphia in 1790. “Burke was shipwrecked off the
Capes; Jackson and Mathews with great difficulty landed at Cape
May and traveled one hundred and sixty miles in a wagon to-the city;
Burke got here in the same way. Gerry and Partridge were overset in
the stage; the first had his head broke, . . the other had his ribs sadly
bruised. . . Tucker had a dreadful passage of sixteen days with per-
petual storms.” (Letter of William Smith, as quoted by Johnson:
Union and Democracy, 105-06.)

On his way to Washington from Amelia County in 1805, Senator
Giles was thrown from a carriage, his leg fractured and his knee badly
injured. (Anderson, 101.)

4
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the Justices — men of ripe age and studious habits

— spent a large part of each year upon the road.!

Sometimes a storm would delay them, and litigants

with their assembled lawyers and witnesses would

have to postpone the trial for another year or await,
at the expense of time and money, the arrival of the
. belated Justices.?

A graver defect of the act was that the Justices,
sitting together as the Supreme Court, heard on ap-”
X peal the same causes which they had decided on the
1 Circuit Bench. Thus, in effect, they were trial and
appellate judges in identical controversies. More-
over, by the rotation in riding circuits different
judga frequently heard the same causes in their
: ﬁvarlous stages, so that uniformity of practice, and P
even of decisions, was made impossible.

He ondd The admirable Judiciary Act, passed by the Feder-
that-ie., X alists in 1801, corrected these defects. The member- ,
wqr, 12k ‘ship of the Supreme Court was reduced to five after,

the next vacancy, the Justices were relieved of the

Ms o4% * heavy burden of holding circuit courts, and their

uties were confined exclusively to the Supreme

ench. The country was divided into sixteen cir-

;‘ ";cuits, and the office of circuit judge was created for

1 This arrangement proved to be so difficult and vexatious that in
1792 Congress corrected it to the extent of requiring only one Justice
of the Supreme Court to hold circuit court with the District Judge; but
this slight relief did not reach the serious shortcomings of the law.
(Annals, 2d Cong. 1st and 2d Sess. 1447.)

See Adams: U.S. 1, 274 et seq., for good summary of the defects of
the original Judiciary Act, and of the improvements made by the
Federalist Law of 1801.

? See statement of Ogden, Annals, 7th Cong. 1st Sess. 172; of
ghipman, tb. 1238; of Tracy, ib. 52; of Griswold, #b. 768; of Hugen

. 672,
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each of these. The Circuit Judge, sitting with the|
District Judge, was to hold circuit court, as the Jus-
tices of the Supreme Court had formerly done. Thus
the prompt and regular sessions of the circuit courts
were assured. The appeal from decisions rendered

- by the Supreme Court Justices, sitting as circuit
judges, to the same men sitting as appellate judges,
was done away with.!

In establishing these new circuits and creating
these circuit judges, this excellent Federalist law x
gave Adams the opportunity to fill the offices thus |/
created with 'stanch Federalist partisans. Indeed,
this was SHE motive for the enactment of the law.
The salaries of the new circuit judges, together with
other necessary expenses of the remodeled system,
amounted to more than fifty thousand dollars every
year — a sum which the Republicans exaggerated in
their appeals to the people and even in their argu-
ments in Congress.?

Chiefly on the pretext of this alleged extravagance, .
but in reality to oust the newly appointed Federalist ;
judges and intimidate the entire National Judiciary, !
the Republicans, led by Jefferson, determined to re- X

1 Of course, to some extent this evil still continued in the appeals
to the Circuit Bench; but the ultimate appeal was before judges who
had taken no part in the cause.

The soundness of the Federalist Judiciary Act of 1801 was demoa-
strated almost a century later, in 1891-95, when Congress re¥nacted
every essential feature of it. (See ‘‘Act to establish circuit courts
of appeals and to define and regulate in certain cases the jurisdiction
of the courts of the United States, and for other purposes,” March
8, 1891, chap. 517, amended Feb. 18, 1895, chap. 96.)

* For example, Senator Cocke of Tennessee asserted the expense to

be 8187,000. (Annals, 7th Cong. 1st. Sess. 80.) See especially Prof.
Farrand’s conclusive article in Am. Hist. Rev. v, 682-86.
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peal the Federalist Judiciary Act of 1801, upon the
faith in the passage of which John Marshall, with
misgiving, had accepted the office of Chief Justice.

On January 6, 1802, Senator John Breckenridge,
of Kentucky pulled the lanyard that fired the open-
ing gun.! He was the personification of anti-Nation-
alism and aggressive democracy. He moved the
repeal of the Federalist National Judiciary Act of ,
1801.2 Every member of Senate and House — Re-
publican and Federalist — was uplifted or depressed
by the vital importance of the issue thus brought to
a head; and in the debate which followed no words
were too extreme to express their consciousness of
the gravity of the occasion.?

In opening the debate, Senator Breckenridge con-
fined himself closely to the point that the new Feder-
alist judges were superfluous. “Could it be necesr
sary,” he challenged the Federalists, “to increase
courts when suits were decreasing ¢ . . to multiply

1 It was to Breckenridge that Jefferson had entrusted the intro-
duction of the Kentucky Resolutions of 1798 into the Legislature of
that State. It was Breckenridge who had led the fight for them. At
the time of the judiciary debate he was Jefferson’s spokesman in the
Senate; and later, at the President’s earnest request, resigned as
Senator to become Attorney-General.

* Breckenridge’s constituents insisted that the law be repealed, be-
cause they feared that the newly established National courts would
conflict with the system of State courts which the Legislature of Ken-
tucky had just established. (See Carpenter, Am. Pol. Sci. Rev. 1x, 528.)

Although the repeal had been determined upon by Jefferson almost
immediately after his inauguration (see Jefferson to Stuart, April 8,
1801; Works: Ford, x, 247), Breckenridge relied upon that most
fruitful of Republican intellects, John Taylor *of Caroline,” the origi-
nator of the Kentucky Resolutions (see vol. 11, 897, of this work) for
his arguments. See Taylor to Breckenridge, Dec. 22, 1801, infra,
Appendix B.

3 Annals, 7th Cong. 1st Sess. 31-46, 51-52, 58, 518, 530,

~
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judges, when their duties were diminishing?”” No!
“The time never will arrive when America will stand
.n need of thirty-eight Federal Judges.” ! The Fed-

eralist Judiciary Law was “a wanton waste of the X

public treasure.” * Moreover, the fathers never in-
. Aended to commit to National judges “subjects of
lmgatlon which . . could be left to State Courts.”
Answering the Federalist contention that the Con-
stitution guaranteed to National judges tenure of
office during “good behavior” and that, therefore,
the offices once established could not be destroyed
by Congress, the Kentucky Senator observed that
“sinecure offices, . . are not permitted by our laws
or Constitution.” 3

James Monroe, then in Richmond, hastened to in-
form Breckenridge that “your argument . . is highly
approved here.” But, anxiously inquired that foggy
Republican, “Do you mean to admnit that the legis-
lature [Congress] has not a right to repeal the law
organizing the supreme court for the express pur-
pose of dismissing the judges when they cease to pos-
sess the public confidence?” If so, “the people have
no check whatever on them . . but impeachmnent.”
Monroe hoped that “the period is not distant” when
any opposition to “the sovereignty of the people”
by the courts, such as “the application of the prin-
ciples of the English common law to our constitu-
tion,” would be considered “good cause for impeach-
ment.” ¢ Thus early was expressed the Republican
plan to impeach and remove Marshall and the entire

1 Annals, 7th Cong. 1st Sess. 26. t Ib. 25. 3 Ib. 28.
¢ Monroe to Breckenridge, Jan. 15, 1802, Breckenridge MSS. Lib.

L‘T“ “
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Federal membership of the Supreme Court so soon
to be attempted.!

In reply to Breckenridge, Senator Jonathan
Mason of Massachusetts, an accomplished Boston
lawyer, promptly brought forward the question in
the minds of Congress and the country. “This,”
said he, “was one of the most important questions *

that ever came before a Legislature.” Why had the
‘# Judiciary been made “as independent of the Legis-
lature as of the Executive?” Because it was their
duty “to expound not only the laws, but the Con-,
stitution also; in which is involved the power of
i checking the Legislature in case it should pass any
w laws in violation of the Constitution.””*

The old system which the Republicans would now
revive was intolerable, declared Senator Gouverneur
Morris of New York. “Cast an eye over the extent
of our country” and reflect that the President, “in
selecting a character for the bench, must seek less
the learning of a judge than the agility of a post
boy.” Moreover, to repeal the Federal Judiciary
Law would be “a declaration to the remaining
judges that they hold their offices subject to your
[Congress’s] will and pleasure.” Thus “the check
n established by the Constitution is destroyed.” -

Morris expomtded the conservative Federalist
philosophy thus:|‘“Governments are made to pro-
< vide against the follies and vices of men. | . Hence,

checks are required in the distribution of power
among those who are to exercise it for the benefit of

1 See infra, chaps. mx and 1v.
8 Annals, 7th Cong. 1st Sess. 31-82.

A
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the people.” The most efficient of these checks was =
the power given the National J udlcmry — “a check |

of the first necessity, to prevent an invasion of the
Constitution by unconstitutional laws —a check
which might prevent any faction from intimidating

or annihilating the tribunals themselves.” !

Let the Republican Senators consider where their
course would end, he warned. “What has been the
ruin of every Republic? The vile love of popularity. ‘
Why are we heref To save the people from their most
dangerous enemy; to save them from themselves.” * Do
not, he besought, “commit the fate of America to
the mercy of time and chance.” *

“Good God!” exclaimed Senator James Jackson
of Georgia, “is it possible that I have heard such a
sentiment in this body? Rather should I have ex-
pected to have heard it sounded from the despots of
Turkey, or the deserts of Siberia.t..I am more
afraid of an army of judges, . . than of an army of
soldiers. . . Have we not seen sedition laws?” The
Georgia Senator “thanked God” that the terrorism
of the National Judiciary was, at last, overthrown.
“That we are not under dread of the patronage of
judges, is manifest, from their attack on the Secre-
tary of State.” 8

1 Annals, 7th Cong. 1st Sess. 88.

* This unfortunate declaration of Morris gave the Republicans an
oppu(:t:m)ity of unlimited demagogic appeal. See infra. (Italics the
author’s.

3 Annals, Tth Cong. 1st Sess. 40—41.

Morris spoke for an hour. There was a ““large audience, which is
not common for that House.” He prepared his speech for the press.
\Diary and Leiters of Gouvernsur Morris: Morris, 11, 417.) -

4 Annals, Tth Cong. 1st Sess, 49.

§ Ib. 4748. Senator Jackson here refers to the case of Marbury vs.

~—
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Senator Uriah Tracy of Connecticut was so con-
cerned that he spoke in spite of serious illness.
“What security is there to an individual,” he asked,
if the Legislature of the Union or any particular
State, should pass an ex post facto law? “None in
the world” but revolution or “an appeal to the Ju-
diciary of the United States, where he will obtain a
decision that the law itself is unconstitutional and
void.” !

That typical Virginian, Senator Stevens Thomp-
son Mason, able, bold, and impetuous, now took up
Gouverneur Morris’s gage of battle. He was one of
the most fearless and capable men in the Republi-
can Party, and was as impressive in physical ap-
pearance as he was dominant in character. He was

Madison, then pending before the Supreme Court. (See tnfra, chap.
m.) This case was mentioned several times during the debate. It is
plain that the Republicans expected Marshall to award the mandamus,
and if he did, to charge this as another act of judicial aggression for
which, if the plans already decided upon did not miscarry, they
would make the new Chief Justice suffer removal from his office by
impeachment. (See infra, chap. 1v.)

1 Annals, 7th Cong. 1st Sess. 58. Tracy’s speech performed the
miracle of making one convert. After he closed he was standing before
the glowing fireplace, “half dead with his exertions.” Senator Colhoun
of South Carolina came to Tracy, and giving him his hand, said: “You
are a stranger to me, sir, but by —— you have made me your friend.”
Colhoun said that he “had been told a thousand lies”’ about the Feder-
alist Judiciary Act, particularly the manner of passing it, and he had,
therefore, been in favor of repealing it. But Tracy had convinced
him, and Colhoun declared: “I shall be with you on the question.”
“May we depend upon you?” asked Tracy, wringing the South Car-
olina Senator’s hand. “By —— you may,” was the response. (Mor-
ison: Life of the Hon. Jeremiah Smithk, footnote to 147.) Colhoun
kept his word and voted with the Federalists against his party’s pet
measure. (Annals, Tth Cong. 1st Sess. 185.)

The correct spelling of this South Carolina Senator’s name is Col-
houn, and not Calhoun, as given in so many biographical sketches
of him. (See South Carolina Magaxine for July, 1906.)
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just under six feet in height, yet heavy with fat; he
had extraordinarily large eyes, gray in color, a wide
mouth with lips sternly compressed, high, broad
firehead, and dark hair, thrown back from his
brow. Mason had “wonderful powers of sarcasm”
which he employed to the utmost in this debate.!

It was true, he said, in beginning his address, that/
the Judiciary should be independent, but not ““in-
dependent of the nation itself.” Certainly the Judi)

_eiary had not Constitutional authority “to control

the other departments of the Government.” * Ma-
son hotly attacked the Federalist position that a
National judge, once appointed, was in office per-
manently; and thus, for the second time, Marbury
vs. Madison was brought into the debate. “Have
we not heard this doctrine supported in the mem-
orable case of the mandamus, lately® before the
Supreme Court? Was it not there said [in argu-
ment of counsel] that, though the law had a right
to establish the office of a justice of the peace, yet
it had not a right to abridge its duration to five
years?” ¢

1 See Grigsby: Virginia Convention of 1788, m, 260-26%.

This was the same Senator who, in violation of the rules of the
Senate, gave to the press a copy of the Jay Treaty which the Sen-
ate was then considering. The publication of the treaty raised a
storm of public wrath against that compact. (See vol. m, 115, of
this work.) Senator Mason’s action was the first occurrence in our
history of a treaty thus divulged.

8 Annals, 7Tth Cong. 1st Sess. 59.

3 In that case Marshall had issued a rule to the Secretary of State
to show cause why a writ of mandamus should not be issued by the
court ordering him to deliver to Marbury and his associates commis-
sions as justices of the peace, to which offices President Adams had
appointed them. (See infra, chap. m1.)

¢ Annals, 7th Cong. 1st Sess. 61.
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The true principle, Mason declared, wak that
judicial offices like all others “are made for the good
of the people and not for that of the individual who
administers them.” Even Judges of the Supreive
Court should do something to earn their salaries; but
under the Federalist Judiciary Act of 1801 “what
have they got to do? To try ten suits, [annually] for
such is the number now on their docket.”

Mason now departed slightly from the Republican
programme of ignoring the favorite Federalist theory
that the Judiciary has the power to decide the con-
stitutionality of statutes. He fears that the Justices
of the Supreme Court “will be induced, from want
of employment, to do that which they ought not to
do. . . They may .. hold the Constitution in one
hand, and the law in the other, and say to the de-
partments of Government, so far shall you go and no
farther.” He is alarmed lest “this independence
of the Judiciary” shall become “something like su-
premacy.” ! .

" Seldom in parliamentary contests has sarcasm, al-
ways a doubtful weapon, been employed with finer
art than it was by Mason against Morris at this
time. The Federalists, in the enactment of the Judi-
ciary Act of 1801, had abolished two district courts
— the very thing for which the Republicans were
now assailed by the Federalists as destroyers of the
Constitution. Where was Morris, asked Mason,
when his friends had committed that sacrilege?
“Where was the Ajaz Telamon of his party” at that
hour of fate? “Where was the hero with his seven-
* Annals, Tth Cong. lst Sess. 63,

4
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fold shield — not of bull’s hide, but of brass — pre-

pared to prevent or to punish this Trojan rape?” !
t Morris replied lamely. He had been criticized, he
complained, for pointing out “the dangers to which
popular governments are exposed, from the influence
of designing demagogues upon popular passion.”
Yet “’tis for these purposes that all our Constitu-
tional checks are devised.” Otherwise “the Consti-
tution is all nonsense.” He enumerated the Constitu-
tional limitations and exclaimed, “Why all these
multiplied precautions, unless to check and control
that impetuous spirit. . which has swept away
every popular Government that ever existed?” 2

Should all else fail, ““the Constitution has given us
. . an independent judiciary” which, if “you trench
upon the rights of your fellow citizens, by passing an
unconstitutional law .. will stop you short.” Pre-
serve the Judiciary in its vigor, and in great contro-
versies where the passions of the multitude are
aroused, “instead of a resort to arms, there will be a
happier appeal to argument.” ?

Answering Mason’s fears that the Supreme Court,
“having little else to do, would do mischief,”” Morris
avowed that he should “rejoice in that mischief,” ‘
if it checked “the Legls]atlve or Executive depart- '\
ments in any wanton invasion of our rights...I
know this doctrine is unpleasant; I know it is more
popular to appeal to public opinion — that equivo-
cal, transient being, which exists nowhere and every-

I Annals, Tth Cong. 1st Sess. 66. The eloquence of the Virginia
Senator elicited the admiration of even the rabidly Federalist Colum-
bmlg'mtmd of Boston. S;i issue of February 6, 1802.

3 . 83.
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\

where. But if ever the occasion calls for it, I trust
the Supreme Court will not neglect doing the great
mischief of saving this Constitution.” !

His emotions wrought to the point of oratorical
ecstasy, Morris now made an appeal to “the good
sense, patriotism, and . . virtue” of the Republic, in
the course of which he became badly entangled in
his metaphors. “Do not,” he pleaded, “rely on that
popular will, which has brought us frail beings into
political existence. That opinion is but a changeable
thing. It will soon change. This very measure will
change it. You will be deceived. Do not . . commit
the dignity, the harmony, the existence of our nation
to the wild wind. Trust not your treasure to the
waves. Throw not your compass and your charts
into the ocean. Do not believe that its billows will
waft you into port. Indeed, indeed, you will be de-

ceived.

“Cast not away this only anchor of our safety.
I have seen its progress. I know the difficulties
through which it was obtained. I stand in the pres-
ence of Almighty God, and of the world; and I de-
clare to you, that if you lose this charter, never, no,
never will you get another! We are now, perhaps,
arrived at the parting point. Here, even here, we
stand on the brink of fate. Pause — Pause! For

Heaven’s sake, pause!” ?

Senator Breckenridge would not “pause.” The
“progress” of Senator Morris’s “anchor,” indeed,
dragged him again to “the brink of fate.”” The Sen-
ate had “wandered long enough” with the Federal-

! Annals, 7th Cong. 1st Sess. 89, '

* Ib. 91-92.

‘
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ist Senators “in those regions of fancy and of terror,

to which they [have] led us.” He now insisted that
the Senate return to the real subject, and in a speech
which is a model of compact reasoning, sharpened
by sarcasm, discussed all the points raised by the / .
Federalist Senators except their favorite one of the/'
power of the National Judiciary to declare ac

of Congress unconstitutional. This he carefull
avoided.!

On January 15, 1802, the new Vice-President of

v the United States, Aaron Burr, first took the chair|
as presiding officer of the Senate.! Within two
weeks ® an incident happened which, though seem-
ingly trivial, was powerfully and dramatically to
affect the course of political events that finally en-
compassed the ruin of the reputation, career, and
fortune of many men.

Senator Jonathan Dayton of New Jersey, in order,
as he claimed, to make the measure less objection-
able, moved that “the bill be referred to a select

- committee, with instructions to consider and report
the alterations which may be proper in the judiciary
system of the United States.”* On this motion the .
Senate tied; and Vice-President Burr, by his demd-
ing vote, referred the bill to the select comm1ttee
In doing this he explained that he believed the
Federalists sincere in their wish “to ameliorate the
provisions of the bill, that it might be rendered more

1 Annals, 7th Cong. 1st Sess. 99.

? Morris notes in his diary that, on the same day, the Senate
resolved * to admit a short-hand writer to their floor. This is the

beginning of mischief.” (Morris, 11, 416-17.)
3 January 27, 1802. ¢ Annals, 7th Cong. 1st Sess. 149,

,;

A
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acceptable te the Senate.” But he was careful to
warn them that he would “discountenance, by his
vote, any attempt, if any such should be made, that
might, in an indirect way, go to defeat the bill.” ?

Five days later, one more Republican Senator,
being present, and one Federalist Senator, being
absent, the committee was discharged on motion
of Senator Breckenridge; and the debate continued,
the Federalists constantly accusing the Republicans
of a purpose to destroy the independence of the Na-
tional Judiciary, and asserting that National judges
must be kept beyond the reach of either Congress or
President in order to decide fearlessly upon the
constitutionality of laws.

At last the steady but spirited Breckenridge was so_
irritated that he broke away from the Republican
plan to ignore this principal article of Federalist
faith. He did not intend to rise again, he said, but
“an argument had been so much pressed” that he
felt it must be answered. “I did not expect, sir, to
find the doctrine of the power of the courts to annul
the laws of Congress as unconstitutional, so seriously
insisted on...I would ask where they got that

1 Annals, 7Tth Cong. 1st Sess. 150.

Burr’s action was perfectly correct. As an impartial presiding offi-
cer, he could not well have done anything else. Alexander J. Dal.
las, Republican Attorney-General of Pennsylvania, wrote the Vice-
President a letter approving his action. (Dallas to Burr, Feb. 8,
1802, Davis: Memoirs of Aaron Burr, m, 82.) Nathaniel Niles, a
rampant Republican, sent Burr a letter thanking him for his vote.
As a Republican, he wanted his party to be fair, he said. (Niles to
Burr, Feb. 17, 180%, 5. 83-84.) Nevertheless, Burr’s vote was seized
upon by his enemies as the occasion for beginning those attacks upon
him which led to his overthrow and disgrace. (See chaps. vi, viI,

var, and 1Ix o( tlm volume.) / -
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. power, and who checks the courts when they violate _.’
the Constitution?”

The theory that courts may annul legislation
would give them “the absolute direction of the Gov-
ernment.” For, “to whom are they responsible?”
He wished to have pointed out the clause which
grants to the National Judiciary the power to over-

w legislation. “Is it not extraordinary,” said
e, “that if this high power was intended, it should |
nowhere appear? . . Never were such high and trans-'
cendant powers in any Government (much less in
one like ours, composed of powers specially given
\ and defined) claimed or exercised by construction
nly.” 1 .
Breckenridge frankly stated the Republican phi-
phy, repeating sometimes word for word the pas-
which Jefferson at the last moment had deleted
from his Message to Congress.? “The Constitution,”
he declared, “intended a separation of the powers {
7" vested in the three great departments, giving to each |
exclusive authority on the subjects committed to it. * X
. . Those who made the laws are presumed to have
an equal attachment to, and interest in the Consti-
tution; are equally bound by oath to support it, and
have an equal right to give a construction to it. ..
The construction of one department of the powers
vested in it, is of higher authority than the construc-
tion of any other department.

“The Legislature,” he continued, “have the ex-

clusive right to interpret the Constitution, in what /

1 Annals, 7th Cong. 1st Sess. 178-79,
3 See Appendix A to this volume.

il
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regards the law-making power, and the judges are
bound to execute the laws they make. For the Legis-
lature would have at least an equal right to annul
the decisions of the courts, founded on their con-
struction of the Constitution, as the courts would
have to annul the acts of the Legislature, founded on
their construction.!..In case the courts were to
declare your revenue, impost and appropriation laws
unconstitutional, would they thereby be blotted out
of your statute book, and the operations of Govern-
ment arrested? . . Let gentlemen consider well before.
they insist on a power in the Judiciary which places
the Legislature at their feet.” ?

The candles? now dimly illuminating the little
Senate Chamber shed scarcely more light than radi-
ated from the broad, round, florid face of Gouver-
neur Morris. Getting to his feet as quickly as his
wooden leg would permit, his features beaming with
triumph, the New York Senator congratulated “this
House, and all America, that we have at length got
our adversaries upon the ground where we can fairly
meet.” ¢

The power of courts to declare legislation mvahd .
- is derived from ‘“‘authority higher than this Consti-”
tution . . from the constitution of man, from the
nature of things, from the necessary progress of
human affairs,” ® he asserted. In a cause on trial
before them, it becomes necessary for the judges to

! Annals, Tth Cong. 1st Sess. 179. s Ib. 180.
3 It was five o’clock (ib. 178) when Senator Breckenridge began to
speak; it must have been well after six when Senator Morris rose

to answer him.
¢ Ib. 180. § Ib. 180.

|
\
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“declare what the law is. They must, of course,

determine whether that which is produced and relied ’

on, has indeed the binding force of law.” :
Suppose, said Morris, that Congress should pass

an act forbidden by the Constitution — for instance, .

one laying “a duty on exports,” and “the citizen '

refuses to pay.” If the Republicans were right, the

courts would enforce a collection. In vain would

the injured citizen appeal to the Supreme Court; for

Congress would “defeat the appeal, and render final

the judgment of inferior tribunals, subjected to their

absolute control.” According to the Republican )(

doctrine, “the moment the Legislature . . declare

themselves supreme, they become so..and the - Y

Constitution is whatever they choose to make it.” !

This time Morris made a great impression. The Fed-

eralists were in high feather; even the Republicans

were moved to admiration. Troup reported to King

that “the democratical paper at Washington pro-

nounced his speech to be the greatest display of elo-

quence ever exhibited in a deliberative assembly!”*
Nevertheless, the Federalist politicians were wor-

ried by the apparent indifference of the rank and file

of their party. “I am surprized,” wrote Bayard, “at

the public apathy upon the subject. Why do not

those who are opposed to the project, express in the

public papers or by petitions their disapprobation?

.. It is likely that a public movement would have

great effect.”’* But, thanks to the former conduct of

! Annals, 7th Cong. 1st Sess. 181.

* Troup to King, April 9, 1802, King, 1v, 108.

3 Bayard to Bassett, Ja.n 25, 1802. Papers of James A. Bayard:
Donnan, 146-47
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the judges themselves, no “public movement” de-
veloped. Conservative citizens were apprehensxve°
but, as usual, they were lethargic.

On February 8, 1802, the Senate, by a_strictly

party vote* of 16 to 15, passedthebllltorepealthe

 Federalist Judiciary Act of 1801.* /7~

When the bill came up in the House, the Federalist
leader in that body, James A. Bayard of Delaware,
moved to postpone its consideration to the third
Monday in March, in order, as he said, to test pub-
lic opinion, because “few occasions have occurred so
important as this.” * But in vain did the Federalists
plead and threaten. Postponement was refused by~ -
a vote of 61 to 85.* Another plea for delay was de-
nied by a vote of 58 to 84.® Thus the solid Repub-
lican majority, in rigid pursuance of the party plan,
forced the consideration of the bill.

The Federalist organ in Washington, which Mar-
shall two years earlier was supposed to influence and
to which he probably contributed,® saw little hope of
successful resistance. “What will eventually be the
issue of the present high-handed, overbearing pro-
ceedings of Congress it is impossible to determine,”
but fear was expressed by this paper that condition:

1 Except Colhoun of South Carolina, converted by Tracy. See
supra, 62.

* Annals, 7th Cong. 1st Sess. 183.

3 Ib. 510. A correspondent of the Columbian Centinel,
the event, declared that “the stand which the Federal Senators have
made to preserve the Constitution, has been manly and glorious.
They have immortalized their names, while those of their opposers
will be execrated as the assassins of the Constitution.” (Columbian
Centinel, Feb. 17, 1802.)

¢ Annals, Tth Cong. 1st Sess. 518-19. 8 Ib. 521-22.

¢ See vol. m, 532, 541.
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would be created “which impartial, unbiased and
reflecting men consider as immediately preceding the
total destruction of our government and the intro-
duction of disunion, anarchy and civil war.” !

This threat of secession and armed resistance, al-
ready made in the Senate, was to be repeated three
times in the debate in the House which was opened

‘/for the Federalists by Archibald Henderson of North
Carolina, whom Marshall pronounced to be “un-
questionably among the ablest lawyers of his day”
and “one of the great lawyers of the Nation.” 2
“The monstrous and unheard of doctrine . . lately
advanced, that the judges have not the right of de-
claring unconstitutional laws void,” was, declared
Henderson, “the very definition of tyranny, and
wherever you find it, the people are slaves, whether
they call their Government a Monarchy, Republic,
or Democracy.” If the Republican theory of the
Constitution should prevail, “better at once to bury
it with all our hopes.” ?

+~ Robert Williams of the same State, an extreme
but unskillful Republican, now uncovered his party’s
scheme to oust Federalist judges, which thus far had
carefully been concealed:* ““Agreeably to our Con-
stitution a judge may be impeached,” said he, but
this punishment would be minimized if judges
could declare an act of Congress unconstitutional.

. _**However he may err, he commits no crime; how,
then, can he be impeached?” ®

! Washingion Federalist, Feb. 18, 1802.

3 Henderson in North Carolina Booklel, xv11, 66.

3 Annals, 7th Cong. 1st Sess. 520-30.

4 See infra, chap. 1v. 8 Annals, 7th Cong. 1st Sess. 581.
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Philip R. Thompson of Virgmia, a Republican,.. .
was moved to the depths of his being: “Give the
Judiciary this check upon the Legislature, allow
them the power to declare your laws null and void,
. . and in vain have the people placed you upon this
floor to legislate.! . . This is the tree where despotism
lies concealed. . . Nurture it with your treasure, stop

" not its ramifications, and . . your atmosphere will be

contaminated with its poisonous effluvia, and your
soaring eagle will fall dead at its root.” ?

| Thomas T. Davis of Kentucky, deeply stirred by

\

—

this picture, declared that the Federalists said to the
people, you are “incapable” of protecting yourselves; -
“in the Judiciary alone you find a safe deposit
for your liberties.” The Kentucky Representative
“trembled” at such ideas. “The sooner we put men
out of power, who [sic] we find determined to act in
this manner, the better; by doing so we preserve
the poér of the Legislature, and save our nation
from the ravages of an uncontrolled Judiciary.” ?
Thus again was revealed the Republican purpose of
dragging from the National Bench all judges who
dared assert the right, and to exercise the power to
declare an act of Congress unconstitutional.*

The contending forces became ever more earnest
as the struggle continued. All the cases then known
in which courts directly or by inference had held
legislative acts invalid were cited; ® and all the argu-

1 Annals, 7th Cong. 1st Sess. 552-53. 2 Ib. 554.

3 Ib. 558. 4 See infra, chap. 1v.

§ See, for example, the speeches of Thomas Morris of New York
(Annals, Tth Cong. 1st Sess. 565-68); Calvin Goddard of Connecticut
(1b. 727-84); John Stanley of North Carolina (ib. 569-78); Roger
Griswold of Connecticut (i. 768-69). '
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ments that ever had been advanced in favor of the/
principle of the judicial power to annul legislation’
were made over and over aga.m

All the reasons for the opinion which John Mar-
shall, exactly one year later, pronounced in Marbury
vs. Madison were given durmg this debate. Indeed,

- the legislative struggle now in progress and the re- , \
-2y sult of it, created conditions which forced Marshall
to execute that judicial coup d’état. It should be re- ,
peated that an understanding of Marbury vs. Madi- k
son is impossible without a thorough knowledge of '
the debate in Congress which preceded and largely 1
caused that epochal decision.

The alarm that the repeal was but the begin-
ning of Republican havoc was sounded by every
Federalist member. “This measure,” said John
Stanley of North Carolina, “will be the first link
in that chain of measures which will add the name
of America to the melancholy catalogue of fallen
Republics.” !

William Branch Giles, who for the next five years
bore so vital a part in the stirring events of Mar-
shall’s life, now took the floor and made one of the
ablest addresses of his tempestuous career.? He was
Jefferson’s lieutenant in the House.! When the Fed- \'
eralists tried to postpone the consideration of the
bill, Giles admitted that it presented a question
“more important than any that ever came before

1 Annals, 7th Cong. 1st Sess. 579.

3 Anderson, 88. Grigsby says that ‘“Mr. Jefferson pronounced
him (Giles) the ablest debater of the age.” His speech on the Re-
peal Act, Grigsby declares to have been “by far his most brilliant
display.” (Grigsby: Virginia Convention of 1829-30, 23, 29.)

3 Anderson; 76-82. 4 See supra, 72
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this house.” ! But there was no excuse for delay,
because the press had been full of it for more than
a year and the public was thoroughly informed
" upon it.?

Giles was a large, robust, “handsome” Virginian,
whose lightest word always compelled the attention
of the House. He had a very dark complexion, black
hair worn long, and intense, “retreating” brown
eyes. His dress was “remarkably plain, and in the
style of Virginia carelessness.” His voice was “clear
and nervous,” his language “powerfully condensed.”’®

This Republican gladiator came boldly to combat.
How had the Federalists contrived to gain their
ends? Chiefly by “the breaking out of a tremendous
and unprecedented war in Europe,” which had
worked upon “the feelings and sympathies of the
people of the United States” till they had neg-
lected their own affairs. So it was, he said, that the
Federalists had been able to load upon the people an
expensive army, a powerful navy, intolerable taxes,

1 This statement, coming from the Virginia radical, reveals the
profound concern of the Republicans, for Giles thus declared that the
Judiciary debate was of greater consequence than those historic con-
troversies over Assumption, the Whiskey Rebellion, the Bank, Neu-
trality, the Jay Treaty, the French complication, the army, and other
vital subjects. In most of those encounters Giles had taken a leading
and sometimes violent part.

? Annals, Tth Cong. 1st Sess. 512.

3 Story’s description of Giles six years later: Story to Fay, Feb. 18,
1808, Story, 1, 1568-59. Also see Anderson, frontispiece and 238.

Giles was thirty-nine years of age. He had been elected to the House
in 1790, and from the day he entered Congress had exasperated the
Federalists. It is an interesting though trivial incident that Giles bore
to Madison a letter of introduction from Marshall. Evidently the

Richmond attorney was not well impressed with Giles,
for the letter is cautious in the extreme. (See Anderson, 10; alse
Annals, Tth Cong. 1st Sess. 581.)
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and the despotic Alien and Sedition Laws. But at

last, when, as the result of their maladministration,

the Federalists saw their doom approaching, they
began to “look out for some department of the gov-

“" ernment in which they could entrench themselves .

and continue to support those favorite principles of

irresponsibility which they could never consent to

abandon.”
o For this purpose they had selected the Judiciary
Department: “Not only because it was already
filled” with rabid Federalists, “but because they
held their offices by indefinite tenures, and of course
were further removed from any responsibility to the
people than either of the other departments.” Thus
came the Federalist Judiciary Act of 1801 which the
Republicans were about to repeal.

Giles could not resist a sneer at Marshall. Refer-
ring to the European war, to which “the feelings and
sympathies of the people of the United States were
8o strongly attracted . . that they considered their
own internal concerns in a secondary point of view,”
Giles swiftly portrayed those measures used by the
Federalists as a pretext. They had, jeered the sharp-
tongued Virginia Republican, “pushed forward the
people to the X, Y, Z, of their political alphabet,
before they had well learned . . the A, B, C, of the
principles of the [Federalist] Administration.” *

But now, when blood was no longer flowing on
European battle-fields, the interests of the American
people in that “tremendous and unprecedented”
combat of nations “no longer turn their attention

1 Annals, 7th Cong. 1st Sess. 580-81.
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from their internal concerns; arguments of the high-
est consideration for the safety of the Constitution
and the liberty of the citizens, no longer receive the
short reply, French partisans! Jacobins! Disorgan-
izers!”! So “the American people and their Con-
gress, in their real persons, and original American
characters” were at last “engaged in the transac-
tion of American concerns.” *

Federalist despotism lay prostrate, thank Heaven,
beneath the conquering Republican heel. Should it
rise again? Never! Giles taunted the Federalists
with the conduct of Federalist judges in the sedition
cases,® and denounced the attempt to fasten British -
law on the American Nation — a law “unlimited in
its object, and indefinite in its character,” covering
“every object of legislation.”

Think, too, of what Marshall and the Supreme
Court have done! “They have sent a .. process.
leading to a mandamus, into the Executive cabinet,
to examine its concerns.” ¢ The real issue between
Federalists and Republicans, declared Giles, was
““the doctrine of irresponsibility against the doctrine\ :
of responsibility. . . The doctrine of despotism in
opposition to the representative system.” The Fed-

\ eralist theory was “an express avowal that the peo-
\ ple were incompetent to govern themselves.”

A handsome, florid, fashionably attired man of
thirty-five now took the floor and began his reply to
the powerful speech of the tempestuous Virginian.

1 Annals, 7th Cong. 1st Sess. 582. t Ib. 588.

3 See supra, chap. 1.

¢ Marbury ss. Madison (see infra, chap. mr). For Giles’s great
speech see Annals, 7th Cong. lst Sess. 579-002.
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His complexion and stoutness indicated the generous
manner in which all public men of the time lived, and

his polished elocution and lofty scorn for all things
Republican marked him as the equal of Gouverneur
Morris in oratorical finish and Federalist distrust of |,
the people.! It was James A. Bayard, the Federalist
leader of the House. - -~

He asserted that the Republican “designs [were]|
hostile to the powers of this government”’; that they!
flowed from “state pride [which] extinguishes a na-)
tional sentiment”; that while the Federalists were
in charge of the National Administration they strug-
gled “to maintain the Constitutional powers of the
Executive” because “the wild principles of French
Eberty were scattered through the country. We had
our Jacobins and disorganizers, who saw no difference
between a King and a President; and, as the people
of France had put down their King, they thought
the people of America ought to put down their
President.

“They [Federalists] who considered the Constitu-
tion as securing all the principles of rational and
practicable liberty, who were unwilling to embark
upon the tempestuous sea of revolution, in pursuit
of visionary schemes, were denounced as monarch-
ists. A line was drawn between the Government

1 Bayard is “a fine, personable man . . of strong mental powers. . .
Nature has been liberal to him. . . He has, in himself, vast resources
. . alawyer of high repute . . and a man of integrity and honor. . . He
is very fond of pleasure . . a married man but fond of wine, women and
cards. He drinks more than a bottle of wine each day. . . He lives too
fast to live long. . . He is very attentive to dress and person.” (Sena-

tor William Plumer’s description of James A. Bayard, March 10,
1808, “Repository,” Plumer MSS. Lib. Cong.)
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and the people, and the friends of the Govern-
ment [Federalists] were marked as the’enemies of
the people.” ! This was the spirit that was now
triumphant; to what lengths was it to carry the
Republicans? Did they include the downfall of the
Judiciary in their plans of general destruction? Did
they propose to make judges the mere creatures of
Congress??

Bayard skillfully turned the gibe at Marshall into
a tribute to the Chief Justice. What did Giles mean
by his cryptic X. Y. Z. reference? “Did he mean
that the dispatches . . were impostures?”’ Though
Giles “felt no respect” for Marshall or Pinckney —
“two characters as pure, as honorable, and exalted,
as any the country can boast of’ — yet, exclaimed
Bayard, “I should have expected that he would have
felt some tenderness for Mr. Gerry.” *

The Republicans had contaminated the country
with falsehoods against the Federalist Administra-
tions; and now the target of their “poisoned ar-
rows” was the National Judiciary. “If . . they
[the judges] have offended against the Constitution
or laws of the country, why are they not impeached?
The gentleman now holds the sword of justice. The
judges are not a privileged order; they have no
shelter but their innocence.” ¢

In detail Bayard explained the facts in the case
. of Marbury vs. Madison. That the Supreme Court
had been “hardy enough to send their mandate into
the Executive cabinet’”® was, said he, “a strong proof

! Annals, 7th Cong. 1st Sess. 605. s Jb. 606.
8 ]b. 609, ¢ Ib, 611. § Ib. 614.

\



THE ASSAULT ON THE JUDICIARY 81

of the value of that Constitutional provision which '
makes them independent. They are not terrified by
the frowns of Executive power, and dare to judge
between the rights of a citizen and the pretensions
of a President.” !

Contrast the defects of the Judiciary Act of 1789

~with the perfection of the Federalist law supplanting

it. Could any man deny the superiority of the lat-
ter? 2 The truth was that the Republicans were “to
give notice to the judges of the Supreme Court of
their fate, and to bid them to prepare for their end.” ?
In these words Bayard charged the Republicans .
with their settled but unavowed purpose to unseat
Marshall and his Federalist associates.*

Bayard hotly denied the Republican accusation
that President Adams had appointed to the bench
Federalist members of Congress as a reward for their
party services; but, retorted he, Jefferson had done
that very thing.®* He then spoke at great length on

1 Annals, 7th Cong. 1st Sess. 615.

! Bayard’s summary of the shortcomings of the Ellsworth Act of
1789 and the excellence of the Judiciary Act of 1801 (Annals, 7th
Cong. 1st Sess. 616-27) was the best made at that time or since.

3 Ib. 632. 4 See infra, chap. 1v.

§ Bayard pointed out that Charles Pinckney of South Carolina,
whose “zeal and industry” decided the Presidential vote of his State,
had been appointed Minister to Spain; that Claiborne of Tennessee
held the vote of that State and cast it for Jefferson, and that Jeffer-
son had conferred upon him “the high degree of Governor of the
Mississippi Territory”; that Mr. Linn of New Jersey, upon whom
both parties depended, finally cast his deciding vote in favor of Jeffer-
son and “Mr. Linn has since had the profitable office of supervisor
of his district conferred upon him”’; and that Mr. Lyon of Vermont
neutralized the vote of his State, but since “his character was low . .
Mr. Lyon’s son has been handsomely provided for in one of the
Executive offices.” (4nnals, Tth Cong. 1st Sess. 640.) Bayard named
other men who bad influenced the vote in the House and who had
thereafter been rewarded by Jefferson,
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the nature of the American Judiciary as distin-
guished from that of British courts, gave a vivid
account of the passage of the Federalist Judiciary
Act under attack, and finally swung back to the sub-
ject which more and more was coming to dominate
the struggle — the power of the Supreme Court to
annul acts of Congress.
Again and again Bayard restated, and with power
and eloquence, all the arguments to support the
, supervisory power of courts over legislation.! Atlast~"
! he threatened armed resistance if the Republicans .-
i dared to carry out their plans against the National
Judiciary. “There are many now willing to spill
their blood to defend that Constitution. Are gentle-
men disposed to risk the consequences? . . Let them
consider their wives and children, their neighbors
and their friends.” Destroy the independence of the
National Judiciary and “the moment is not far when
this fajr country is to be desolated by civil war.” *
Bayard’s speech aroused great enthusiasm among
the leaders of his party. John Adams wrote: “Yours
is the most comprehensive masterly and compleat
argument that has been published in either house
and will have, indeed . . has already had more effect
and influence on the public mind than all other pub-
lications on the subject.” * The Washington Federal-
st pronounced Bayard’s performance to be “far
superior, not only to . . the speeches of Mr. Morris

! Annals, Tth Cong. 1st Sess. 645-48.

* B. 648-50. This was the second open expression in Congress of
the spirit that led the New England Federalist leaders into their
futile secession movement. (See tnfra, chaps. m1 and vi; also vol. 1v,
chap. 1, of this work.)

3 Adams to Bayard, April 10, 1802; Bayard Papers: Donnan, 152
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and Mr, Tracy in the Senate, but to any speech of a { rw-“'“ y

Demosthenes, a Cicero, or a Chatham.” ! 3 rM
Hardly was Bayard’s last word spoken when the

man who at that time was the Republican master of

the House, and, indeed, of the Senate also, was upon

his feet. Of medium stature, thin as a sword, his

straight black hair, in which gray already was begin-

ning to appear, suggesting the Indian blood in his

veins, his intense black eyes flaming with the passion

of combat, his high and shrilling voice suggesting

the scream of an eagle, John Randolph of Roanoke—&'

that haughty, passionate, eccentric genius — personi-\

fied the aggressive and ruthless Republicanism of

the hour. He was clad in riding-coat and breeches,

wore long riding-boots, and if the hat of the Virginia

planter was not on his head, it was because in his

nervousness he had removed it; * while, if his riding-

whip was not in his hand, it was on his desk where

he had cast it, the visible and fitting emblem of this

strange man’s mastery over his partisan followers.?

! Washington Federalist, Feb. 20, 1802.

3 Members of Congress wore their hats during the sessions of House
and Senate until 1828. For a description of Randolph in the House, see
Tyler, 1, 201. Senator Plumer pictured him as “a pale, meagre, ghostly
man,” with ““more popular and effective talents than any other mem-
ber of his party.” (Plumer to Emery, Plumer, 248.) See also Plum-
er’s letter to his son, Feb. 22, 1803, in which the New Hampshire
Senator says that “Randolph goes to the House booted and spurred,
with his whip in his hand, in imitation, it is said, of members of the
British Parliament. He is a very slight man, but of the common
stature.” At a distance he looks young, but “upon a nearer approach
you perceive his wrinkles and grey hairs. He is, I believe, about
thirty.” (Ib. 256.)

3 The personal domination which John Randolph of Roanoke
wielded over his party in Congress, until he broke with Jefferson (see
tnfra, chaps. 1Iv and x), is difficult to realize at the present day.
Nothing like it has since been experienced, excepting only the merci-
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“He did not rise,” he said, his voice quivering and
body trembling,! “for the purpose of assuming the
gauntlet which had been so proudly thrown by the
Goliah of the adverse party; not but that he be-
lieved even his feeble powers, armed with the simple
weapon of truth, a sling and a stone, capable of pros-
trating on the floor that gigantic boaster, armed
cap-a-pie as he was.” Randolph sneered, as only he
could sneer, at the unctuous claims of the Federal-
ists, that they had “nobly sacrificed their political
existence on the altar of the general welfare”; he
refused “to revere in them the self-immolated vie-
tims at the shrine of patriotism.” ?

As to the Federalist assertion that “‘the common
law of England is the law of the United States in
their confederate capacity,” Randolph observed
that the meaning of such terms as “court,” “jury,”
and the like must, of course, be settled by reference
to common-law definitions, but “does it follow that
that indefinite and undefinable body of law is the

, irrepealable law of the land? The sense of a most
' important phrase, ‘direct tax,’” as used in the Con-
stitution, has been . . settled by the acceptation of
Adam Smith; an acceptation, too, peculiar to him-
" self. Does the Wealth of Nations, therefore, form a
i part of the Constitution of the United States?”
. And would the Federalists inform the House what
- phase of the common law they proposed to adopt for
the United States? Was it that “of the reign of

less rule of Thaddeus Stevens of Pennsylvania from 1862 until 1868.
(See Woodburn: Life of Thaddeus Stevens, 247 et s6q.) °

1 Washington Federalist, Feb, 22, 1802.

8 Annals, 7th Cong. 1st Sess. 650-51.
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Elizabeth and James the first; or . . that of the time
of George the Second?” Was it that “of Sir Walter
Raleigh and Captain Smith, or that which was im-
ported by Governor Oglethorpe?” Or was it that
of some intermediate period? “I wish especially to
know,” asked Randolph, “whether the commnon law
of libels which attaches to this Constitution, be the
doctrine laid down by Lord Mansfield, or that which
has immortalized Mr. Fox?” Let the Federalists
reflect on the persecution for libel that had been
made under the common law, as well as under the
Sedition Act.!
Proper restraint upon Congress, said Randolphf
was not found in a pretended power of the Judici
L to veto legislation, but in the people themselv:
who at the ballot box could “apply the Constltu- y
tional corrective. That is the true check; every!
other is at variance with the principle that a free:
people are capable of self-government.” Then the
imperious Virginian boldly charged that the Feder-
alists intended to have John Marshall and his asso-
ciates on the Supreme Bench annul the Republican
repeal of the Federalist Judiciary Act.

“Sir,” cried Randolph, “if you pass the law, the
judges are to put their veto upon it by declaring it
unconstitutional. Here is a new power of a danger-
ous and uncontrollable nature. . . The decision of a
Constitutional question must rest somewhere. Shall

.~ it be confided to men immediately responsible to the
people, or to those who are irresponsible? . . From
whom is a corrupt decision most to be feared?. .

1 Annals, Tth Cong. 1st Sess. 652.
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,Ihe _power which has the right of | pass g@thout

f appeal on the valiafty of your laws, is your sover-

eign.”. . Are we 1ot as deeply interested in the true
exposition of the Constitution as the judges can be?”’
inquired Randolph. “Is not Congress as capable of
forming a correct opinion as they are? Are not its
members acting under a responsibility to public
opinion which can and will check their aberrations
from duty?”

Randolph referred to the case of Marbury »s. Mad-
ison and then recalled the prosecution of Thomas
Cooper in which the National court refused “to a
man under criminal prosecution . . a subpcena to be
served on the President, as a witness on the part of
the prisoner.! .. This court, which it seems, has
lately become the guardian of the feeble and op-
pressed, against the strong arm of power, found it-
self destitute of all power to issue the writ. .

“No, sir, you may invade the press; the courts
will support you, will outstrip you in zeal to further
this great object; your citizens may be imprisoned
and amerced, the courts will take care to see it exe-
cuted; the helpless foreigner may, contrary to the
express letter of your Constitution, be deprived o’
compulsory process for obtaining witnesses in his
defense; the courts in their extreme humility can-
not find authority for granting it.”

Again Marbury vs. Madison came into the de-

* 1 See supra, chap. 1, 88; also infra, chap. x, where Marshall, dur-
ing the trial of Aaron Burr, actually issued such a subpcena. Randolph
was now denouncing the National court before which Cooper was
tried, because it refused to grant the very writ for the issuing of which
Marshall in a few years was so rancorously assailed by Jefferson pere
sonally, and by nearly all Republicans as a party.
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bate:! “In their inquisitorial capacity,” the Su-~
preme Court, according to Marshall’s ruling in that
case, could force the President himself to discharge
his executive functions ““in what mode”’ the omnipo-
tent judges might choose to direct. And Congress!
“For the amusement of ‘the public, we shall retain
the right of debating but not of voting.” 2 The
judges could forestall legislation by “mﬂammatory
pamphlets,” as they had done.?

As the debate wore on, little that was new was
adduced. Calvin Goddard of Connecticut reviewed
the cases in which judges of various courts had as-
serted the Federalist doctrine of the judicial power
to decide statutes unconstitutional,* and quoted from
Marshall’s speech on the Judiciary in the Virginia
Convention of 1788.%

John Rutledge, Jr., of South Carohna, then de—‘

livered one of the most distinguished addresses of this
notable discussion. Suppose, he said, that Congress
were to pass any of the laws which the Constitution
forbids, “who are to decide between the Constitu-

\ tion and the acts of Congress? .. If the people. .

[are] not shielded by some Constitutional checks”
their liberties will be “destroyed . . by demagogues,
who filch the confidence of the people by pretending

1 At the time Marshall issued the rule against Madison he appar-
ently had no idea that Section 18 of the Ellsworth Judiciary Act was
unconstitutional. (See next chapter.)

* Annals, 7th Cong. 1st Sess. 662-63.

3 The Federalist organ tried, by ridicule, to minimize Randolph’s
really strong speech. ““The speech of Mr. Randolph was a jumble of
disconnected declamation. . . He was horribly tiresome to the ear
and disgusting to the taste.” (Washington Federalist, Feb. 22, 1802.)

¢ Annals, Tth Cong. 1st Sess. 727.

8 7b. 787. See also vol. 1, 452, of this work.

[/
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to be their friends; . . demagogues who carry dag-
gers in their hearts, and seductive smiles in their
hypocritical faces.” !

Rutledge was affected by the prevailing Federalist
pessimism. “This bill,” said he, “is an egg which
will produce a brood of mortal consequences. . . It
will soon prostrate public confidence; it will immedi-
ately depreciate the value of public property. Who
will buy your lands? Who will open your Western
forests? Who will build upon the hills and cultivate
the valleys which here surround us?” The financial
adventurer who would take such risks “must be a ¢
speculator indeed, and his purse must overflow . . if
there be no independent tribunals where the validity
of your titles will be confirmed.? . .

~ “Have we not seen a State [Georgia] sell its West-

i ern lands, and afterwards declare the law under

J  which they were sold made null and void? Their

_ nullifying law would have been declared void, had
they had an independent Judiciary.” * Here Rut-
ledge anticipated by eight years the opinion de-
livered by Marshall in Fletcher vs. Peck.*

/ “Whenever in any country judges are depend- -~
ent, property is insecure.”” What had happened in
France? “Frenchmen received their constitution as
the followers of Mahomet did their Koran, as though
it came to them from Heaven. They swore on their
standards and their sabres never to abandon it. But,
sir, this constitution has vanished; the swords which
were to have formed a rampart around it, are now

1 Annals, 7th Cong. 1st Sess. 747-55. 3 Ib. 759. -
8 Ib. 760. 4 See tnfra, chap. x. \
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worn by the Consular janissaries, and the Republi-
can standards are among the trophies which decorate
the vaulted roof of the Consul’s palace.! Indeed ..
[the] subject,” avowed Rutledge with passionate
earnestness, “is perhaps as awful a one as any on
this side of the grave. This attack upon our Consti-
tution will form a great epoch in the history of our
Government.” *

Forcible resistance, if the Republican assault on ' y
the Judiciary succeeded, had twice been intimated ’i Y/
during the debate. As yet, however, actual secession
of the Northern and Eastern States had not been
openly suggested, although it was common talk /
among the Federalists; * but now one of the boldut
and frankest of their number broadly hinted it to be \

the Federalist purpose, should the Republicans per- \
\ K
|
)

’
/
/

sist in carrying out their purpose of demolishing the
National courts.* In closing a long, intensely partisan

and wearisome speech, Roger Griswold of Connecti-

cut exclaimed: “There are states in this Union who <
will never consent and are not doomed to become

the humble provinces of Virginia.” *

Joseph H. Nicholson of Maryland, Republican,
was hardly less prolix than Griswold. He asked
whether the people had ever approved the adoption
of the common law by the Judiciary. ‘“Have they
ever sanctioned the principle that the judges should
make laws for them instead of their Representa-
tives?”” ¢ Tiresome as he was, he made a conclusive

1 Annals, Tth Cong. 1st Sess. 760. 3 Ib. 760.

3 See infra, chaps. o1 and v1.

¢ Annals, Tth Cong. 1st Sess. 767-94.

§ Ib. 798. ¢ Ib. 805-06.
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argument against the Federalist position that the
National Judiciary might apply the common law in
cases not provided for by acts of Congress.

The debate ran into the month of March.! Every
possible phase of the subject was gone over time and
again. All authorities which the ardent and tireless
industry of the contending partisans could discover

: were brought to hght The pending case of Marbury

j v3. Madison was in the minds of all; and it was re- -
peatedly dragged into the discussion. Samuel W.

ana of Connecticut examined it minutely, citing

” the action of the Supreme Court in the case of the

" ! application for a mandamus to the  Secretary of War

i upon which the court acted Fébruary 14, 1794:
“There does not appear to haye been amj§ question
rmpectmg the general power of the Supreme Court,
to issue a mandamus to the Secretary of
any other subordinate officer.” That was “a
mode for obtaining a decision of the Supreme C

'. . When such has been the unquestioned usage heye-

‘tofore, is it not extraordinary that there has not
‘been prudence enough to say less about the case of
Marbury against the Secretary of State?” 3

! In sour disgust Morris notes in his diary: *“ The House of Rep-
resentatives have talked themselves out of self-respect, and at head-
quarters [White House] there is such an abandonment of manner and
such a pruriency of conversation as would reduce even greatness to
the level of vulgarity.” (March 10, 1802, Morris, 11, 421.)

2 Annals, 7th Cong. 1st Sess. 904.

1+ Dana’s statement is of first importance and should be carefully

' |noted. It was at the time the universally accepted view of the

. |of the Supreme Court to issue writs of mandamus. Neither Fed

: |ists nor Republicans had ever questioned the Constitutional right of
lthe Supreme Court to entertain original jurisdiction of mandimus

| | proceedings in proper cases. Yet just this was what Marshall was so
soon to deny in Marbury vs. Madison. (See infra, chap. m.)
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Dana then touched upon the general expectationj ,>
_ /that Marshall would declare void the Repeal A.
Because of this very apprehension, the Republi
a few days later, suspended for more than a year ' Y
. sessions of the Supreme Court. So Dana threaten
that if the Republicans should pass the bill, the Su-
Kpreme Court would annul it; for, said he, the Judl--
ciary were sworn ta support the Constitution, and
when they find that instrument on one side and | .(
an act of Congress on the other, “what is thelrI
duty? Are they not to obey their oath, and judge
aocordmgly? If so, they necessarily decide, that
iey are sworn to support '
octrine coeval with the
t, and has been the uni-
nstituted authorities.” !
ken by National judges
pension commission.?
Massachusetts Republi-
udiciary have no more
control the acts of the
Government, than the
overnment have to pre-
scribe or direct those of the Judiciary.” ¢
The Republicans determined to permit no further
delay; for the first time in its history the House was
kept in session until midnight.* At twelve o’clock, |
March 8, 1802, the vote was taken on the final pas- |
he bill, the thirty-two Federalists voting ! \
nd the fifty-nine Republicans for the meas-

2, 7th Cong. 1st Sess. 920. 2 Ib. 923-26.
ipra, chap. 1, 48.
2, Tth Cong. 1st Sess. 983. § Hildreth, v, 441.

S/
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ure.! “Thus ended this gigantic debate,” chronicles
the historian of that event.? No discussion in Con-
gress had hitherto been so widely reported in the
press or excited such general comment. By the great
majority of the people the repeal was received with
enthusiasm, although some Republicans believed
that their party had gone too far.®! Republican pa-
pers, however, hailed the repeal as the breaking of
one of those judicial fetters which shackled the peo-
ple, while Federalist journals bemoaned it as the be-
ginning of the annihilation of all that was sane and
worthy in American institutions.
“The fatal bill has passe
more,” exclaimed the Wa
editorial entitled
“FAREWELL, A LONG F!
GREATN

The paper despaired of
could tell “what other act
tion of power and the fury
put through. But it annot
judges would disregard t .
law: “The judges will continue to hold their courts
as if the bill had not passed. ’T is their solemn duty
to do it; their country, all that is dear and valuable,
call upon them to do it. By the judges this bill will
be declared null and void. . . And we now ask the

1 Bayard to Bassett, March 8,1802, Bayard Papers : Don
and see Annals, Tth Cong. 1st Sess. 982. One Republican, Dr
Eustis of Boston, voted with the Federalists.

* Hist. Last Sess. Cong. Which Commenced 7th Dec. 18(
from the National Intelligencer), 71.

_ 3 Tucker: Life of Thomas Jefferson, m, 114.

Y
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mighty victors, what is your triumph? .. What is
the triumph of the President? He has gratified his
malice towards the judges, but he has drawn a tear
into the eye of every thoughtful patriot . . and laid
the foundation of infinite mischief.” The Federalist
organ declared that the Republican purpose was to
»~Torce a “dissolution of the Union,” and that this
was likely to happen.
This significant editorial ended by a consideration
of the Republican purpose to destroy the Supreme
“"Court: “Should Mr. Breckenridge now bring for-
ward a resolution to repeal the law establishing the
Supreme Court of the United States, we should only
consider it a part of the system to be pursued. . . We
sincerely expect it will be done next session. . . Such
is democracy.” !

Senator Plumer declared, before the final vote,
that the passage of the Republican Repeal Bill and
of other Republican measures meant *anarchy.” *

‘The ultra-Federalist Palladium of Boston la-
mented: “Our army is to be less and our navy
nothing: Our Secretaries are to be aliens and our
Judges as independent as spaniels. In this way we
are to save everything, but our reputation and our
rights.? . . Has Liberty any citadel or fortress, has
mob despotism any impediments?’* ¢

1 Washington Federalist, March 8, 1802. Too much importance
cannot be attached to this editorial. It undoubtedly expressed accu-
rafely the views of Federalist public men in the Capital, including
Marshall, whose partisan views and feelings were intense. It should
not be forgotten that his relations with this newspaper were believed
to b¢ intimate. (See vol. m, 582, 541, of this work.)

* Plumer to Upham, March 1, 1802, Plumer MSS. Lib. Cong.
=8 March 12, 1802. ¢ March 23, 1802.

-
1
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The Independent Chronicle, on the other hand,
“congratulated the public on the final triumph of
Republicanism, in the repeal of the late obnoxious
judiciary law.” ! The Republicans of Boston and
Cambridge celebrated the event with discharges of
artillery. .

Vans Murray reported to King that ““the princi-
ple of . . disorganizing . . goes on with a destructive
zeal. Internal Taxes — Judicial Sanctity — all are
to be overset.” * Sedgwick was sure that no defense
was left against “legislative usurpation.” * “The an-
gels of destruction . . are making haste,” moaned
Fisher Ames.*

%“The angels of destruction” lost no time in strik-

g their next blow. On March 18, two weeks after
the threat of the Washington Federalist that the
Supreme Court would declare unconstitutional the
Republican Repeal Act, a Senate committee was o
appointed to examine further the National Judiciary
establishment and report a bill for any improve-
ments considered necessary.® Within a week the
committee laid the measure before the Senate,® and
on April 8 it was passed 7 without debate,

When it reached the House, however, the Federal-
ists had taken alarm. The Federalist Judiciary Act of
1801 had fixed the terms of the Supreme Court in
December and June instead of February and August.,

x This new bill, plainly an afterthought, abolished the

1 March 15, 1802. '

* Vans Murray to King, April 5, 1802, King, 1v, 95.

3 Sedgwick to King, Feb. 20, 1802, 1b. 78. ,

¢ Ames to Dwight, April 16, 1802, Ames, 1, 207.
8 Annals, 7th Cong. 1st Sess. 201. ¢ Ib. 205. T IS, AT,
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June session of the Supreme Court, directed that,
thereafter, that tribunal should convene but once
each year, and fixed the second Monday of February
as the time of this annual session.

Thus did the Republicans plan to take away from
the Supreme Court the opportunity to pass upon the !
repeal of the Federalist Judiciary Act of 1801 until
the old and defective system of 1789, which it re- K
stored, was again in full operation. Meanwhile, the
wrath of the new National judges, whom the repeal
“Teft without offices, would wear itself down, and they
would accept the situation as an accomplished fact.?
John Marshall should have no early opportunity to
overturn the Repeal Act, as the Republicans be-
lieved he would do if given the chance. Neither !
should he proceed further with the case of Marbury
vs. Madison for many months to come.?

Bayard moved that the bill should not go into
efféct until July 1, thus permitting the Supreme Court
to hold its June session; but, said Nicholson, that was
just what the Republicans intended to prevent. Was
- a June session of the Supreme Court “a source of
alarm?” asked Bayard. “The effect of the present
b1l will be, to have no court for fourteen months. . .
Are gentlemen afraid of the judges? Are they afraid
that they will pronounce the repealing law void?”’3

Nicholson did not care whether the Supreme

1 They never occupied the bench under the Federalist Act of
1801. They were appointed, but the swift action of Jefferson and
the Republicans prevented them from entering upon the discharge
of their duties.

2 This case was before the Supreme Court in December, 1801,
and, ordinarily, would have been decided at the next term, June, 1802.

3 Annals, 7th Cong. 1st Sess. 1228-29.
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Court “pronounced the repealing law unconstitu-
tional or not.” The Republican postponement of the
session for more than a year “does not arise from
any design . . to prevent the exercise of power by the
judges.” But what of the Federalists’ solicitude for
an early sitting of the court? “We have as good a
right to suppose gentlemen on the other side are as
anxious for a session in June, that this power may
be exercised, as they have to suppose we wish to
avoid it, to prevent the exercise.” !

Griswold could not credit the Republicans with
8o base a purpose: “I know that it has been said,
out of doors, that this is the great object of the bill.
I know there have been slanders of this kind; but
they are too disgraceful to ascribe to this body.
The slander cannot, ought not to be admitted.” So
Griswold hoped that Republicans would permit the
- Supreme Court to hold its summer session. He
frankly avowed a wish for an early decision that
the Repeal Act was void. “I think the speedier it
[usurpation] is checked the better.” *

Bayard at last flatly charged the Republicans _-
with the purpose of preventing the Supreme Court”’
from holding the Repeal Act unconstitutional.
“This act is not designed to amend the Judicial sys-
tem,” he asserted; “that is but pretense. . . It is to
prevent that court from expressing their opinion
upon the validity of the act lately passed .. until
the act has gone into full execution, and the ex-
citement of the public mind is abated. . . Could a
less motive induce gentlemen to agree to suspend

! Annals, Tth Cong. 1t Sess, 1229. s Ib. 1229-80.
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the sessions of the Supreme Court for fourteen /
months ?”°?

But neither the pleading nor the denunciation of
the Federalists moved the Republicans. On Friday,
April 23, 1802, the bill passed and the Supreme Court )rl)(
of the United States was practically abolished for
fourteen months.?

At that moment began the movement that finally x

"/developed into the plan for the secession of the New
England States from the Union. It is, perhaps, more
accurate to say that the idea of secession had never
been entirely out of the minds of the extreme New X ~
England Federalist leaders from the time Theodore
Sedgwick threatened it in the debate over the As-
sumption Bill.?

" Hints of withdrawing from the Union if Virginia
should become dominant crop out in their corre-
spondence. The Republican repeal of the Judiciary
Act immediately called forth many expressions in
Federalist papers such as this from the Boston Pal-
ladium of March 2, 1802: ‘“ Whether the rights and
interests of the Eastern States would be perfectly
safe when Virginia rules the nation is a problem easy
to solve but terrible to contemplate. . . As ambitious
Virginia will not be just, let valiant Massachusetts be
zealous.”

Fisher Ames declared that ““the federalists must
entrench themselves in the State governments, and
endeavor to make State justice and State power a

1 Annals, 7th Cong. 1st Sess, 1235-86.

3 Jb.1286. See also Channing, U.S. 1v, 280-8L
3 See vol. m, 62, of this work.
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shelter of the wise, and good, and rich, from the wild
destroying rage of the southern Jacobins.” ! He
thought the Federalists had neglected the press.
“It is practicable,” said he, “to rouse our sleeping
patriotism — sleeping, like a drunkard in the snow.

. The newspapers have been left to the lazy or the
ﬂl—mformed or to those who undertook singly work
enough for six.” *

Pickering, the truculent, brave, and persistent,
anticipated “‘a new confederacy. . . There will be —
and our children at farthest will see it —a separa-
tion. . . The British Provinces, even with the assent
of Britain, will become members of the Northern
Confederacy.” *

The more moderate George Cabot, on the con-
trary, thought that the strong defense made by the
Federalists in Congress would induce the Republi-
cans to cease their attacks on the National courts.
“The very able discussions of the Judiciary Ques-
tion,” he wrote, “ & great superiority of the Federal-
ists in all the debates & public writings have mani-
festly checked the career of the Revolutionists.” ¢
But for once Cabot was wrong; the Republicans

were jubilant and hastened to press their assault

more vigorously than ever.

! Ames to Gore, Dec. 18, 1802, Ames, 1, 810,

2 Ib. Here is another characteristic passage from Ames, who accu-
rately expressed New England Federalist sentiment: “The second
French and first American Revolution is now commencing. . . The
extinction of Federalism would be followed by the ruin of the wise,
rich, and good.” (Ames to Smith, Dec. 14, 1802, 5. 818-16.)

3 Pickering to Peters, Dec. 24, 1808, New-England Federalism:
Adams, 838,

¢ Cabot to King, March 27, 1802, King, 1v, 94.

>
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The Federalist newspapers teemed with long argu- |
ments against the repeal and laboriously strove, in
dull and heavy fashion, to whip their readers into [
fighting humor. These articles were little more than
turgid repetitions of the Federalist speeches in Con-'
gress, with a passage here and there of the usual
Federalist denunciation. For instance, the Colum-
bian Centinel, after restating the argument against
the Repeal Act, thought that this “refutes all the
absurd doctrines of the Jacobins upon that subject,
. . and it will be sooner or later declared by the peo-’
ple, in a tone terrible to the present disorganizing
party, to be the true construction of their constitu-
tion, and the only one compatible with their safety
and happiness.” !

The Independent Chronicle, on the other hand, was
exultant. After denouncing ‘“the impudence and
scurrility of the Federal faction,” a correspondent
of that paper proceeded in this fashion: “The Ju-
diciary! The Judiciary! like a wreck on Cape Cod
is dashing at every wave’’; but, thank Heaven,
“instead of the ‘Essex Junto’s’ Judiciary we are
sailing by the grace of God in the Washington
Frigate —our judges are as at first and Mr. Jeffer-
son has thought fit to practice the old navigation
and steer with the same compass by which Admiral
Washington regulated his log book. The Essex
Junto may be afraid to trust themselves on board
but every true Washington American will step on
board in full confidence of a prosperous voyage.
Huzza for the Washington Judiciary — no windows

1 Columbian Centinel, April 7, 1802.

N
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broke —no doors burst in — free from leak — tight

and dry.” !

Destiny was soon again to call John Marshall to
the performance of an imperative duty.

1 “Bowling” in the Independent Chronicle of April 26, 1802. An
example of Jefferson’s amazing skill in directing public opinion is
found in the fact that the people were made to feel that the President
was following in Washington’s footsteps.



CHAPTER IIT
MARBURY VERSUS MADISON

To consider the judges as the ultimate arbiters of all constitutional questions,
would place us under the despotism of an oligarchy. (Jefferson.)

The constitution is either a superior paramount law, unchangeable by ordi-
nary means, or it is on a level with ordinary legislative acts alterable when
the legislature shall please to alter it. It is emphatically the province and
duty of the judicial department to say what the law is. This is the very
essence of judicial duty. (Marshall.)

To have inscribed this vast truth of conservatism upon the public mind, so
that no demagogue not in the last stages of intoxication denies it — this is
an achievement of statesmanship which a thousand years may not exhaust
or reveal all that is good. (Rufus Choate.)

“RawLEIcH, Jan] 24 1808 -
“My pEAresT PoLLy :
“You will laugh at my vexation when you hear
the various calamaties that have befallen me. In
the first place when I came to review my funds, I
had the mortification to discover that 1 had lost 15
silver dollars out of my waist-coat pocket. They had
worn through the various mendings the pocket had
sustained & sought their liberty in the sands of
Carolina. *
‘91 determined not to vex myself with what coud
t be remedied & orderd Peter to take out my
/t:loaths_ that I might dress for court when to my as-
tonishment & grief after fumbling several minutes in
\::e portmanteau, staring at vacancy, & sweating
ost profusely he turned to me with the doleful
Ytidings that I had no pair of breeches. You may be
sure this piece of inteligence was not very graciously
« receivd; however, after a little scolding I determined
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to make the best of my situation & immediately set
out to get a pair made.

“I thought I should be a sans culotte only one day
& that for the residue of the term I might be well
enough dressd for the appearance on the first day to
be forgotten. But, the greatest of evils, I found, was
followed by still greater! Not a taylor in town coud
be prevaild on to work for me. They were all so busy
that it was impossible to attend to my wants how-
ever pressing they might be, & 1 have the extreme
mortification to pass the whole time without that
important article of dress I have mentiond. I have
no alleviation for this misfortune but the hope that I
shall be enabled in four or five days to commence
my journey homeward & that I shall have the pleas-
ure of seeing you & our dear children in eight or nine
days after this reaches you.

“In the meantime I flatter myself that you are
well & happy.

“ Adieu my dearest Polly
I am your ever affectionate
J MaRrsHALL.” !

With the same unfailing light-heartedness which,
nearly a quarter of a century before, had cheered his
comrades at Valley Forge, John Marshall, Chief
Justice of the United States, thus went about his
duties and bore his troubles. Making his circuit in
a battered gig or sulky, which he himself usually
drove, absent-minded and laughing at himself for
the mishaps that his forgetfulness and negligence

1 Marshall to his wife, Jan. 2, 1808, MS.
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continually brought upon him, he was seemingly
unperturbed in the midst of the political upheaval,

Yet he was not at ease. Rufus King, still the
American Minister to Great Britain, had finally
settled the controversy over the British debts, upon
the very basis laid down by Marshall when Secre-
tary of State.! But Jefferson’s Administration now **
did not hesitate to assert that this removal of one
cause of conflict with Great Britain was the triumph ,7
of Republican diplomacy. Marshall, with unreserve’
so unlike him, reveals to King his disgust and sense
of injury, and in doing so portrays the development
of political conditions.

“The advocates of the present administration
ascribe to it great praise,” wrote Marshall to our
Minister in London, “for having, with so much dex-
terity & so little loss, extricated our country from
a debt of twenty-four million of dollars in which a
former administration had involved it. . . The mor-
tifying reflection obtrudes itself, that the reputation
of the most wise & skilful conduct depends, in this
our capricious world, so much on accident. Had
Mr. Adams been reelected President of the United
States, or had his successor been [a Federalist] . . a
very different reception . . would have been given
to the saine measure.

“The payment of a specific sum would then have
been pronounced, by those who now take merit to
themselves for it, a humiliating national degrada-
tion, an abandonment of national interest, a free
will offering of millions to Britain for her grace &

1 See vol. 11, 502-05, of this work.



104 JOHN MARSHALL

favor, by those who sought to engage in a war with
France, rather than repay, in part, by a small loan
to that republic, the immense debt of gratitude we
owe her.”

So speaks with bitter sarcasm the new Chief Jus-
tice, and pessimistically continues: “Such is, & such

R4 1 fear will ever be human justice!” He tells King
that the Federalist ‘‘disposition to coalesce” with
the Republicans, which seemed to be developing
during the first few months after Jefferson’s inaugu-
ration, had disappeared; ‘“but,” he adds, ‘“the minor-
ity [Federalist Party] is only recovering its strength
& firmness. It acquires nothing.” Then, with the
characteristic misgivings of a Federalist, he prophe-
sies: “Our political tempests will long, very long,
exist, after those who are now toss’d about by them
shall be at rest.” !

For more than five years * Marshall had foreseen
the complicated and dangerous situation in which
the country now found itself; and for more than a
year? he had, in his ample, leisurely, simple manner
of thinking, been framing the constructive answer
which he was at last forced to give to the grave
question: Who shall say with final authority what is
and what is not law throughout the Republic? In
his opinion in the case of Marbury vs. Madison, to
which this chapter is devoted, we shall see how John
Marshall answered this vital question.

! Marshall to King, May 5, 1802, King, 1v, 116-18. :

* Since the adoption of the Kentucky and Virginia Resolutions in

1798. (See vol. 11, chaps. x, X1, X1, of this work.)
3 Since the Republican repeal of the Federalist Judiciary Act was

proposed. See supra, 51.
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The philosophy ‘of the Virginia and Kentucky |

V' Resolutions had now become the ruling doctrine of |

the Republican Party. The writer of the creed of
State Rights sat in the Executive chair, while in -
House and Senate Virginia and her daughter Ken-
tucky ruled the Republican majority. The two
States that had declared the right and power of an
member of the Union to pronounce a National law
unconstitutional, and that had actually asserted a
National statute to be null and void, had become
the dominant force in the National Government.
The Federalist majority in the legislatures of ten
States,! it is true, had passed resolutions denouncing’
that anti-National theory, and had vigorously as-
serted that the National Judiciary alone had the
power to invalidate acts of Congress.? But in none of

! Maryland, Pennsylvania, New Jersey, Delaware, New York,
Vermont, New Hampshire, Massachusetts, Connecticut, Rhode Is-
land.

3 The Federalist majority in Vermont resolved that: “It belongs
not to State Legislatures to decide on the constitutionality of laws
made by the general government; this power being exclusively vested
in the Judiciary Courts of the Union.” (Records of Governor and Coun-
cil of Vermont, 1v, 629.)

The Federalist majority in the Maryland Legislature asserted that
“no state government . . is competent to declare an act of the federal
government unconstitutional, . . that jurisdiction .. is exclusively
vested in the courts of the United States.” (Anderson, in Am. Hist.
Rev. v, 248.)

The New York Federalists were slow to act, but finally resolved
“‘that the right of deciding on the constitutionality of all laws passed
by Congress . . appertains to the judiciary department.” (Ib. 248-
49.) .
Connecticut Federalists declared that the Kentucky and Virginia
plan was “hostile to the existence of our national Union.” (Ib. 247.)

In Delaware the then dominant party decided that the Kentucky
and Virginia Resolutions were “not a fit subject” for their considera-
tion. (Ib. 246.)

The Pennsylvania Federalist majority resolved that the people

~
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these States had the Republican minority concurred.
In all of them the Republicans had vigorously fought
the Federalist denial of the right and power of the
States to nullify National laws, and had especially
resisted the Federalist assertion that this power was

"n the National Judiciary.

‘ In the New York Legislature, forty-three Repub-
licans voted solidly against the Federalist reply to
Virginia and Kentucky, while the Federalists were
able to muster but fifty votes in its favor. In Massa-
chusetts, Pennsylvania, and Maryland, the Repub-
lican opposition was determined and outspoken.

The thirty-three Republicans of the Vermont
Legislature cited, in their protest, the position
which Marshall had taken on the Sedition Law in his
campaign for Congress: ! “We have ever been of an
opinion, with that much and deservedly respected
statesman, Mr. Marshall, (whose abilities and in-

“have committed to the supreme judiciary of the nation the high au-
thority of ultimately and conclusively deciding the constitutionality
of all legislative acts.” (Anderson, in Am. Hist. Rev. v, 245.)

On February 8, 1799, Massachusetts replied to the Virginia Resolu-
tions that: “This legislature are persuaded that the decision of all
cases in law or equity, arising under the Constitution of the United
States, and the construction of all laws made in pursuance thereof,

- are exclusively vested by the people in the Judicial Courts of the
U. States.” (Mass. Senate Jowrnal, 1798-99, x1x, 288, MS. volume
Mass. State Library.) '

_ Such was the general tenor of the Federalists’ pronouncements upon

this grave problem. But because the people believed the Sedition
Law to be directed against free speech, the Federalist supremacy in
many of the States that insisted upon these sound Nationalist princi-
ples was soon overthrown.

The resolutions of the Republican minorities in the Legislatures of
the Federalist States were emphatic assertions that any State might
declare an act of Congress unconstitutional and disregard it, and that
the* National Judiciary did not have supervisory power over legislation.

1 See vol. m, 387-89, of this work. _
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tegrity have been doubted by no party, and whose
spirited and patriotic defence of his country s rights,
has been universally admired)! that ‘it was calcu-
lated to create unnecessarily, discontents and jealous-
ies, at a time, when our very existence as a nation

may depend on our union.’”’ * ~

In Southern States, where the Federafists were

dominant when Kentucky and Vnrguna adopbed N

their famous Resolutions, the Republlca.ns weré,
nevertheless, so strong that the Federalist majority
- in the Legislatures of those States dared not attempt
to deny formally the new Republican gospel.?

So stood the formal record; but, since it had been
written, the Jeffersonian propaganda had drawn
scores of thousands of voters into the Republican
ranks. The whole South had now decisively repu-
diated Federalism. Maryland had been captured;
Pennsylvania had become as emphatically Republi-
can as Virginia herself; New York had joined her

forces to the Republican legions. The Federalists -

still held New England and the States of Delaware
and New Jersey, but even there the incessant Re-
publican assaults, delivered with ever-increasing
strength, were weakening the Federalist power.

'
\
\

) Nothing was plainer than that, if the Kentucky \

" and Virginia Resolutions had been submitted to the
Legislatures of the various States in 1801-1803, most
of them would have enthusiastically endorsed them.

Thus the one subject most discussed, from the
campaign of 1800 to the time when Marshall deliv-

! Referring to Marshall’s conduct in the French Mission. (See
wol. i1, chaps. vm, v, 1x, of this work.)
8 Anderson, in Am. Hist. Rev. v, 249. 3 Ib. 285-37.

|
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ered his opinion in Marbury vs. Madison, was the all-
t question as to what power, if any, could could
gl_l_ggl_essg_qmnnm‘ During these years popular
opinion became ever stronger that the Judiciary |
could not do so, that Congress had a free hand so far -
courts were concerned, and that the individual
tates might ignore National laws whenever those
‘States deemed them to be infractions of the Consti-

\tution. As we have seen, the Republican vote in

Senate and House, by which the Judiciary Act of
1801 was repealed, was also a vote against the theory
of the supervisory power of the National Judiciary
over National legislation.

Should this conclusion go unchallenged? If so, it
would have the sanction of acquiescence and soon
acquire the strength of custom. What then would
become the condition of the country? Congress
might pass a law which some States would oppose
and which they would refuse to obey, but which
other States would favor and of which they would
demand the enforcement. What would this entail?
At the very least it would provoke a relapse into
the chaos of the Confederation and more probably
civil war. Or a President might take it upon him-
self to pronounce null and void a law of Congress,
as Jefferson had already done in the matter of the
Sedition Law,? and if House and Senate were of a
hostile political party, Congress might insist upon

-1 The questions raised by the Kentucky and Virginia Resolutions
were principal themes of debate in State Legislatures, in the press, in
Congressional campaigns, and in the Presidential contest of 1800.
The Judiciary debate of 1802 was, in part, a continuance of these
popular discussions.

t See supra, 52.
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the observance of its legislation; but such a course
would seriously damage the whole machinery of the
National Government. :
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