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[Public Resolution—No. 58.]

[S. J. lies. 139.

J

Joint Resolution Authoi'izing the printing of the message of the

President, together with the report of the agent of the United States in the

North Atlantic Coast Fisheries Arbitration at The Hague.

Resolved hy the Senate and House of Representatives of the United
States of America in Congress assemhled^ That the President's mes-

sage of February first, nineteen hundred and eleven, together with

the report of the agent of the United States in the North Atlantic

Coast Fisheries Arbitration at The Hague, transmitted therewith,

and the appendices to the report, be printed as a public document,

together with an additional five hundred copies for the Department
of State, the cost thereof to be defrayed out of the appropriation for

printing and binding for Congress.

Approved, February 23, 1911.
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LETTER OF TRANSMITTAL.

To the Senate and the House of Representatives

:

I transmit a communication from the Secretary of State submit-

ting a report made by Chandler P. Anderson, Esq., the agent of

the United States in the North Atlantic Coast Fisheries Arbitration

before the Permanent Court at The Hague, and invite the attention

of Congress to the request made by the Secretary of State that Con-

gress ma}^ authorize the printing of the report and appendices at the

cost of the appropriation for printing and binding for Congress.

Wm. H. Taft.

The White House,

Washington^ February ^, 191U
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LETTER OF SUBMITTAL.

The President:

The undersigned, the Secretary of State, has the honor to submit,

with a view to its transmission to Congress should you approve,

the report of Chandler P. Anderson, Esq.. the agent of the United

States in the North Atlantic Coast Fisheries Arbitration before the

Permanent Court at The Hague.

The agent has also filed in the department, as appendices to his

report, copies of the cases and countercases and printed arguments

of the United States and of Great Britain, and the printed record

of the oral arguments and proceedings before the tribunal, and

other documents pertaining to the arbitration. It is desirable that

these documents should be printed; but this has not been under-

taken by the department, because it would involve a larger expendi-

ture than the department's allotment for printing permits. In this

connection it should be stated that many communications have been

received requesting copies of these documents, the interest manifested

no doubt being due to the great amount of historical, diplomatic, and
legal information which they contain. For this reason and because

of the general public interest in a publication containing the com-

plete record of a case of such great international importance, I

express the hope that Congress, following its uniform practice in

respect to printing in full the proceedings of international arbitra-

tions, may see fit to authorize the printing of the report and appen-

dices, the cost t-o be defrayed out of the appropriation for printing

and binding for Congress.

Respectfully submitted.

P. C. Knox.
Department of State,

Washington, January 3J, 1911,

LIST OF DOCUMENTS.

Final Report of Honorable Chandler P. Anderson, Agent of the United States.

Protocols of the arbitration.

United States Case and Appendix.

British Case and Appendix,

United States Connter Case and Appendix.

British Counter Case and Appendix.

United States Printed Argument.

British Printed Argument.

Oral Arguments before the Permanent Court.

Appendix to the Oral Arguments.
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FINAL REPORT OF THE AGENT OF THE UNITED STATES.

Washington, November H^ 1910.

The undersigned, agent of the United States in the North Atlantic

Coast Fisheries Arbitration recently held at The Hague, has the honor

to submit his report as follows

:

The general arbitration treaty of April 4, 1908, between the United

States and Great Britain requires that in each case submitted to

arbitration thereunder the parties shall conclude a special agreement

defining clearly the matter in dispute, the scope and power of the

arbitrators, and the periods to be fixed for the formation of the

arbitration tribunal and the several stages of procedure.

In this case, such a special agreement was signed on the 27th day

of January, 1909, confirmed by the Senate on the 18th of February

following, and formally ratified by both Governments on the 4th of

March, 1909. In compliance with the requirements of the general

treaty of arbitration, the special agreement sets out, first, a series of

seven questions to be answered by the tribunal relating to the inter-

pretation of the true intent and meaning of Article I of the treaty of

October 20, 1818, between the United States and Great Britain ; and
it provides that the tribunal of arbitration shall be chosen in accord-

ance with the provisions of Article XLV of The Hague Convention of

October 18, 1907, for the pacific settlement of international disputes

;

and provides further that when not inconsistent with any particular

provision of the special agreement, the provisions of that convention

shall govern the proceedings in the case. The special agreement also

contains a series of provisions covering the presentation of the ease

and the procedure before the tribunal.

The article of The Hague Convention, in accordance with which
the members of the tribunal were required to be chosen, provides

that the tribunal shall be composed of five members selected from
the list of the members of the Permanent Court at The Hague, and
that their selection shall be made by direct agreement of the parties

if possible, and in case of failure to agree other methods of selection

are provided for. In this case, a direct agreement was reached, and
the members of the tribunal selected were as follows

;

Dr. H. Lammaseh, doctor of law, professor of the University of
Vienna, Aulic Councilor, Member of the Upper House of the Aus-
trian Parliament;
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His Excellency, Jonkheer A. F. de Savomin Lohman, doctor of

law. Minister of State, former Minister of the Interior, member of

the Second Chamber oi the Netherlands;
The Hon. George Gray, judge of the United States Circuit Court

of Appeals;
The Right Hon. Sir Charles Fitzpatrick, doctor of law, Chief

Justice of Canada

;

Mr. Luis Maria Drago, doctor of law, former Minister of Foreign

Affairs of the Argentine Eepublic.

The names of the agents and of the counsel appearing before the

tribunal on each side are set forth in the protocol of its first meeting,

a copy of which is hereto annexed.

Pursuant to the provisions of the special agreement, the printed

case of each Government, together with copies of the evidence upon

which it relied, was served upon the other within the period of

seven months after the exchange of ratifications confirming the agree-

ment, such service being made on the 4th day of October. 1909, the

last day of such period ; and on each side a countercase in answer to

the case was served upon the other side on the 21st day of February

last, to which date the period for the service of such countercase

was extended by mutual consent. So also a printed argument on

each side was delivered to the other on the 16th day of May last, in

accordance with an arrangement agreed upon for the mutual con-

venience of both parties, which slightly modified the terms of the

special agreement in that respect. Copies of these cases, counter-

cases and arguments were also delivered to the members of the

tribunal in accordance with the requirements of the special agreement.

The determination of the true intent and meaning of Article I of

the treaty of 1818 with reference to the questions submitted for the

decision of the tribunal, required an examination not only of the

language of the treaty, but also of the events leading up to its nego-

tiation and signature and of the actions taken by either Government

since the date of the treaty having a bearing upon its interpretation.

The evidence presented in support of the contentions of the United

States upon these questions, therefore, covered the entire period from

the date of the special agreement submitting these questions to arbi-

tration back to the treaty of peace of 1783, at the close of the Revolu-

tion, and some features of the controversy necessitated the introduc-

tion of a considerable amount of evidence even prior to that date.

The case of the United States, which was prepared by the agent,

presented the contentions of the United States in the form of a brief

on the facts, reviewing chronologically the course of events leading

up to the treaty of 1818 and the subsequent governmental actions

on each side having a bearing upon its interpretation, and was based

upon documentary evidence presented in the appendix to the case

of the United States, which comprised upwards of 1,300 printed
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pages and included all the pertinent and material diplomatic corre-

spondence between the United States and Great Britain, and the cor-

respondence between Great Britain and her colonies and her diplo-

matic representatives, in so far as it was available to the United

States; also all legislative and executive acts on the part of the

United States and of Great Britain and the British colonies, bearing

upon the questions submitted, together with the available records of

the negotiations leading up to the treaties of 1783, 1814, 1818, 1854,

1871 and the unratified treaty of 1888, and the modus vivendi

entered into in 1885, in 1888, in 1906, in 1907 and in 1908 between

Great Britain and the United States.

The countercase of the United States, which also was prepared

by the agent, presented in the form of a brief on the facts the evidence

on the part of the United States in support of its contentions in reply

to the evidence presented in the British case, dealing separately

with each of the seven questions submitted for decision, the docu-

mentary evidence relied upon being printed in an accompanying

appendix covering about 700 printed pages.

The documentary evidence presented in the British case and coun-

tercase was similar in character to that presented on the part of the

United States, and to a considerable extent identical with it, and

about equally voluminous. The method of dealing with such evi-

dence, however, in the British case and countercase was somewhat

different from that followed in the case and countercase of the United

States, a large part of the British pleadings being devoted to argu-

ment on the law and citations of authorities and precedents, in dis-

tinction from the mere argumentative presentation of the facts and

evidence relied upon, which was the course adopted in the case and

countercase of the United States.

The Hon. Eobert Lansing acted as solicitor for the agency, and

rendered valuable assistance to the agent throughout the period

devoted to the preparation of the case and countercase, in connec-

tion with the preparation of the appendices of the case and counter-

case containing the documentary evidence relied on by the United

States. Upon the completion of that work, Mr. Lansing was desig-

nated as one of the associate counsel for the United States in the

arbitration proceedings.

The Hon. James Brown Scott, then Solicitor for the Department of

State and one of the associate counsel for the United States in this

case, compiled for the use of the agent and counsel a very complete

and useful collection of extracts from the writings of all the leading

authorities on international law dealing with the doctrine of inter-

national servitudes. A similar compilation of extracts from the lead-

ing international law publicists dealing with the subject of coastal

waters was prepared by Edwin M. Borchardt, Esq., of the Library of
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Congress, who was attached to the staff of the agency as international

law expert. These compilations proved of great service in connection

with the preparation both of the printed and of the oral arguments

on the part of the United States.

The date originally fixed by the special agreement for the meeting

of the tribunal having been found inconvenient on account of the

extension of time agreed upon for the service of the countercases, it

was subsequently agreed by the two Governments that it should be

postponed until the 1st day of June, 1910, and on that date the first

ment was taken by the tribunal from June 1st to June 6th, when the

oral argument was commenced.

The protocols of the proceedings of the tribunal are hereto annexed

as a part of this report, and from them it will appear that an adjourn-

ment was taken by the tribunal from June 1 to June 6, when the oral

argument was commenced.

By agreement between the agents and senior counsel on both sides

it was arranged that Great Britain should have the opening argument

and the United States the closing argument, and that counsel on

each side should speak alternately. Accordingly, Sir Robert Finlay

opened for Great Britain and the Hon. George Turner opened for

the United States, followed by Sir James Winter for Great Britain,

Charles B. Warren, Esq., for the United States, Hon. John S. Ewart
for Great Britain, Hon. Samuel J. Elder for the United States,

Sir William Robson closing for Great Britain, and the Hon. Elihu

Root making the closing argument for the United States.

Forty sessions in all were consumed in the oral argument, which

ended on August 12, 1910, four days in each week having been devoted

to such sessions, the daily sittings of the tribunal continuing for

about four or four and one-half hours, the intervening time being

required for the preparation of the arguments and for the other

business involved in carrying through proceedings of such an exten-

sive and voluminous character. By agreement of the parties the

meetings of the tribunal were open to the public.

On the close of the oral argument the case was taken under con-

sideration by the tribunal, and on Wednesday, September 7, 1910,

the award of the tribunal was announced.

Before proceeding to a consideration of the provisions and effect

of the award, it is desirable that the situation existing before resort

was had to arbitration should be briefly reviewed.

Throughout the entire history of this controversy, which extends

back almost to the time when the treaty of 1818 was entered into,

there has been a wide divergence of view between the United States

and Great Britain as to the meaning and effect of Article I of that

treaty. With the exception of the first 20 years after the treaty was

entered into there has hardlv been a time throughout the entire
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existence of this treaty when the United States and Great Britain

have not had under consideration some question arising out of their

diflFerent views as to the meaning of its provisions, and these questions

have involved not only the extent of the rights and obligations of

American fishermen in the Canadian and Newfoundland waters

affected by the treaty, but also the extent of the treaty waters them-

selves.

In all of these discussions the interpretation insisted upon by the

colonial authorities has been such as to exclude the American fisher-

men from the enjoyment of the treaty liberties claimed for them by
the United States, or to so limit and restrict such liberties as to render

them worthless; and the admitted purpose of the colonial authorities

throughout the controversy has been to compel the United States to

grant trade concessions as the price of the uninterrupted enjoyment

of privileges claimed by the United States as a matter of right under

the treaty.

The reciprocal agreements entered into by the two Governments in

1854 and 1871, in which the fishery privileges of the treaty of 1818

were merged and more extensive fishery privileges were secured in

exchange for trade concessions, proved unsatisfactory to the United

States and were short lived.

The experience afforded by these treaties and by other unsuccess-

ful attempts to dispose of this controversy by similar means, long

since demonstrated to the satisfaction of both Governments that a

permanent settlement of this dispute by such means was a practical

impossibility.

The proposed Blaine-Bond treaty of 1892, adjusting the differences

between the United States and Newfoundland, failed of ratification

on account of opposition on the part of Canada, and the Hay-Bond
treaty, negotiated in 1902, by which an adjustment with Newfound-
land was again attempted, also failed of ratification.

During the period between the Blaine-Bond treaty and the rejec-

tion of the Hay-Bond treaty Newfoundland refrained from any

attempts to enforce any objectionable local regulations against

American fishermen exercising their treaty rights in Newfoundland
waters. The friendly attitude of the Newfoundland Government
during that period was publicly admitted by governmental authori-

ties to be due to the fact that the United States having demon-

strated its willingness to adjust the matters in dispute with New-
foundland by entering into the Blaine-Bond treaty, the American

fishermen were entitled to the treatment which they would have

received under that treaty if its ratification had not been defeated

by the opposition of Canada.

In 1905, however, upon the failure of the United States to ratify

the Hay-Bond treaty, the Newfoundland Government completely

92909°—S. Doc. 870, 61-3, vol 1 2



14 NORTH ATLANTIC COAST FISHERIES ARBITRATION,

reversed its former attitude toward the American fishing interests and

proceeded, as shown by the case of the United States in this arbitra-

tion, by legislative and executive action to terminate all commercial

privileges, which for many years prior to that time had been extended

to American fishing vessels both on the treaty coasts and on the other

coasts of Newfoundland. This new policy of the Newfoundland
Government, as was frankly admitted by leading officials of that

Government, was intended to force the Government of the United

States to open the American markets to Newfoundland fish and

fishery products free of duty, in exchange for more extensive fishing

and commercial privileges on the Newfoundland coasts.

Such, briefly, was the situation when Mr. Root became Secretary

of State in 1905, and, as it soon became evident that the Newfound-
land Government in carrying out its new policy would undertake to

impose upon American fishermen in the exercise of their treaty liber-

ties certain limitations and restraints which were regarded by the

United States as in conflict with such liberties, the Secretary of State

at once proceeded to take up with Great Britain the question of

defining the rights of American fishermen under the treaty of 1818

and restraining the colonial governments from interfering with such

rights.

In the diplomatic correspondence which ensued, the views of both

Governments on these questions were fully and ably presented. It

appeared, however, as stated b}^ the British secretary of state for

foreign affairs in his note of August 14, 1906, " that the wide diver-

gence of view between the two Governments, which is disclosed by the

correspondence, makes it hopeless to expect an immediate settlement

of the various questions at issue." A modus vivendi for that year

accordingly was entered into, but upon a renewal of the discussion the

following year it became evident, on account of the conflict of views

between the two Governments, that it would be impossible to find a

basis for an agreement for the permanent adjustment of the question

in dispute. It was accordingly recognized on both sides that recourse

must be had to arbitration, and after the general arbitration treaty

of April 4, 1908, was entered into, negotiations were undertaken for

the arbitration of the questions at issue in this controversy with the

result that the special agreement of January 27, 1909, was concluded,

submitting seven questions to arbitration.

These questions covered all the unsettled matter of difference

growing out of the fisheries provisions of the treaty of 1818, many of

which had been under discussion almost continuously for more than

half a century.

On one of the issues under discussion, which was ultimately pre-

sented as the first question submitted for decision, several points of

agreement had been reached by the parties in the negotiations which
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led up to the special agreement under which the arbitration was held.

This question related to the enforcement by Great Britain or her

colonies of fisheries regulations against American fishermen exercising

their treaty right of fishing in British territorial waters. Great Brit-

ain had originally contended that under the language of the treaty,

which secured to American fishermen a " liberty in common with

British fishermen to take fish," American fishermen were subject,

when fishing under the treaty in British v.aters, to all fishing regula-

tions and restrictions imposed by British law upon British fishermen.

Tn formulating this question for submission to arbitration, however,

the United States succeeded in securing from Great Britain a modifi-

cation of this position, and it was admitted by Great Britain in pre-

senting its contention in this question that no fishing reguktions could

be enforced against American fishermen in British waters under the

treat}^, unless they were appropriate and necessary for the protection

and preservation of the fisheries, and reasonable in themselves, and

not so framed as to give the local fishermen an unfair advantage over

the American fishermen. To this extent the contentions of the two

parties coincided. Great Britain further contended, however, that

the United States was not entitled to be consulted with regard to the

enforcement of any such regulations, and that Great Britain alone

must be the sole judge as to their appropriateness, necessity, reason-

ableness and fairness; and this was the issue between the two Gov-
ernments presented in the first question.

As a result of this arbitration, therefore. British regulations limit-

ing the time, manner and implements of fishing can no longer be

enforced against American fishermen exercising their fishing liberties

on the treat}^ coasts, unless such regulations are reasonable, appro-

priate, necessary and fair, as defined in question 1. In the award on

this question it was further decided that, in case the United States

raises the question of the reasonableness, etc., of any regulation here-

after adopted. Great Britain can not be the judge of that question,

which now must be decided by a special commission of experts con-

stituting an impartial tribunal according to a mode of procedure

established by the award, the enforcement of any such regulations

being suspended pending the decision of such special commission.

Furthermore, a series of legislative provisions of Newfoundland and

Canada which the United States had objected to as unreasonable and

under Article II of the special agreement had called to the attention

of the tribunal, on the ground that they were inconsistent with the

true interpretation of the treaty of 1818, were referred, at the request

of the United States, in accordance with Article III of the special

agreement, to a commission of experts for examination and report as

to their reasonableness, appropriateness, necessity and fairness. This

commission has not yet reported on the questions so referred to it.
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It is evident, therefore, that as a result of the award no regulations

limiting the time, manner and implements of fishing can hereafter be

imposed upon American fishermen exercising their treaty liberties in

Newfoundland and Canadian waters if any objection has been raised

to them by the United States, unlass their reasonableness, necessity

and fairness has been approved by an impartial commission or

tribunal.

The result thus obtained is one which the United States Govern-

ment would have been willing to agree to at any time during the

history of this controversy. Secretaries of State Marcy, Fish, Evarts,

and Root have each in turn specifically stated that the United States

was willing that the American fishermen on the treaty coasts should

be subjected to just and reasonable regulations, but they all insisted

that Great Britain and her colonies could not be permitted to be the

sole judge of the justness and reasonableness of such regulations.

The only feature of the contention of the United States on ques-

tion 1 which was not sustained by the tribunal was the extreme

position taken in the argument of counsel that the treaty estab-

lished an international servitude in favor of the United States,

exempting American fishermen absolutely from obedience to British

fishing regulations. This contention was based upon a principle of

international law, supported by the great majority of international

publicists, but which was regarded by the tribunal as antiquated

and not suited to modem conditions, although the treaty under

consideration was equally antiquated, having been entered into in

the early part of the last century. Nevertheless, the decision in

practical effect secures the same measure of protection against

unfair and arbitrary regulation of the fisheries which this contention

of the United States was designed to secure, and the strength of the

contention of the United States on this point unquestionably had a

very effective influence in obtaining for the United States the large

measure of advantage which is secured to its fishermen by the award.

An alternative line of argument which was relied on by the United

States, and which finally prevailed, was that under the obligations

imposed by the treaty and by the interpretation of it adopted by

both parties in their subsequent governmental actions and particu-

larly by the limitations accepted under the special agreement sub-

mitting the question to arbitration, the exercise of British sovereignty

had been limited with respect to the matters under consideration

even if British sovereignty itself was not limited ; and the award has

sustained this contention of the United States.

Although British sovereign rights over the fisheries in British

waters are affirmed in the decision, nevertheless the exercise of such

rights is effectively limited by the award to the extent above indicated.

On question 2 the tribunal has decided in favor of the contention

of the United States tfeat the inhabitants of the United States while
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exercising their treaty liberties of fishing have a right to employ as

members of the fishing crews of their vessels persons not inhabitants

of the United States, thus overruling the British contention that the

liberty of fishing, which the treaty secures "to inhabitants of the

United States," gave them only the right to exercise themselves the

manual act of taking fish and did not permit them to employ persons

who were not inhabitants of the United States to assist them in

exercising that right. It is pointed out in the award, however, that

the persons so employed derive no benefit or immunity from the

treaty in their own right.

The third and fourth questions deal wit-h the contentions always

maintained by Great Britain that American fishermen exercising

their fishing liberties on the treaty coasts and the special privileges

reserved to them on the nontreaty coasts, might be subjected to the

same customhouse regulations which were imposed upon vessels

enjoying trading privileges on those coasts, and also to the payment
of light and harbor dues and other exactions of a similar character,

although the local fishermen were exempt from such requirements.

The United States, on the other hand, although admitting that

American fishing vessels exercising their treaty liberties or privileges

in British waters might properly be called upon to notify the local

authorities of their presence there and exhibit their credentials if con-

venient opportunity was afforded, has always contended that Ameri-

can fishing vessels could not be subjected to the customs regulations

imposed upon other vessels, or required to pay light, harbor or other

dues not imposed upon local fishing vessels. The contentions of the

United States on these questions have been fully sustained by the

award. It holds, under question 3, with reference to the treaty coasts

that " the exercise of the fishing liberty by the inhabitants of the

United States should not be subjected to the purely commercial for-

malities of report, entry, and clei. ranee at a customhouse, nor to light,

harbor, or other dues not imposed upon Newfoundland fishermen

"

and that American fishing vessels should not be required even to

report their presence on the coast " unless there be reasonably con-

venient opportunity afforded to report in person or by telegraph,

either at a customhouse or to a customs official."

So also, under question 4, with reference to the exercise of the

treaty privilege of entering bays or harbors on the nontreaty coast

for the four purposes specified in the treaty, the award decides that

"to impose restrictions making the exercise of such privileges con-

ditional upon the payment of light, harbor, or other dues, or entering

and reporting at customhouses, or any similar conditions would be

inconsistent with the grounds upon which such privileges rest, and

therefore is not permissible." It declares, however, in the case of
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fishermen who remain more than 48 hours in such bays and harbors

in the exercise of their treaty privileges, that it would not be unrea-

sonable to require them " if thought necessary by Great Britain or

the Colonial Government, to report either in person or by telegraph

at a customhouse or to a customs official if reasonably convenient

opportunity therefor is afforded."

Question 5, which was introduced into the arbitration by Great

Britain, deals with the historic contention of the British Government

that the renunciation by the United States in the treaty of 1818 of the

liberty of fishing on or within 3 miles of any bays on the nontreaty

coasts, must be interpreted as excluding American fishermen from

fishing in any of the indentations of the coast which miglu properly

be defined as bays, regardless of their size. The position of the

United States on this question has always been that inasmuch as the

language of the treaty is " bays of His Britannic Majesty's Do-

minions " the bays referred to were only such bays as were included

within the usual 3-mile limit of territorial jurisdiction bordering the

coast, and that the right to fish in the larger bays was, therefore, not

renounced by the treaty.

As appears from the opinion, the tribunal determined that the

renunciation of the right to fish " on or within 3 marine miles of any

bays," etc., must be interpreted as applying only to geographical

bays, the tribunal declaring that it is " unable to understand the term

bays in the renunciatory clause in other than its geographical sense."

The award on this question is as follows:

In case of bays the three marine miles are to be measured from a

straight line drawn across the body of water at the place where it

ceases to have the configuration and characteristics of a bay. At all

other places the three marine miles are to be measured following the

sinuosities of the coast.

Great Britain's contention did not rest upon the assertion of terri-

torial jurisdiction over such bays, and the award does not go to the

extent of holding that Great Britain has territorial jurisdiction over

the large bays, although the United States has renounced for its fish-

ermen the right to fish therein.

The award, therefore, still leaves American fishermen in such bays,

subject to American and not British law, and confers upon Great

Britain or the British colonies no right to seize or interfere with

American fishing vessels beyond the 3-mile limit from shore in such

bays, such vessels being in a similar situation to British vessels vio-

lating their obligation under the fur-seal award, which excludes them

from fishing in certain portions of the high seas.

The award of the tribunal on this question does not define what is

a bay, holding merely that the 3-mile limit of exclusion must be

measured from a " line drawn across the body of water at the place
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where it ceases to have the configuration and characteristics of a bay."

This answer leaves open the question of where such line is to be

drawn in each particular case, and also the question of whether any

particular body of water has the " configuration and characteristics

of a bay." The tribunal recognized this difficulty, and in order to

" render the decision more practicable and to remove the danger of

future differences " the award contains a further provision recom-

mending the adoption of the rule approved and accepted by Great

Britain in many treaties that " only bays of 10-mile width should be

considered as those where the fishing is reserved to nationals "

—

extending this rule, however, to include certain larger bays as excep-

tions to it. These recommendations are substantially in accordance

with the agreement adopted by the unratified Bayard-Chamberlain

treaty of 1888, with certain considerable modifications in favor of the

United States.

The Bay of Fundy, which is the only large bay where the American

fishermen now fish or have fished to any extent within recent years, is

expressly excepted from the application of the award on this question.

The strength of the position of the United States on this question

is shown by the very able argument presented in the dissenting

opinion by Dr. Drago and by the fact that the British contention

was not fully sustained, and that this was the only question of the

seven submitted upon which the decision of the tribunal was not

unanimous.

The sixth question deals with the contention of Great Britain,

advanced for the first time in recent years, that the treaty did

not secure to American fishermen the liberty of fishing in the

bays on the southern and western coasts of Newfoundland and

on the Magdalen Islands. This contention rested on the argument

that the liberties secured by the treaty to fish on the southern and

western coasts of Newfoundland and on the shores of the Magdalen

Islands did not extend to the bays on those coasts, inasmuch as the

treaty does not mention bays in connection with those coasts, and

does expressly mention them in connection with the coast of Labra-

dor, which forms part of the treaty coast. The United States, on

the other hand, contended that the liberty secured by the treaty to

fish on those coasts necessarily extended to the bays of such coasts,

and that this interpretation must be adopted, not only because it was

supported by the language of the treaty read in the light of the

evident intention of the parties in entering into it, but also because

usage and custom and the action of both Governments subsequent

to the treaty had combined to give the treaty that interpretation in

actual practice for the entire period since the treaty was entered into.

The award of the tribunal sustained fully and without qualification

the contention of the United States on this question.
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In many respects this was the most important question submitted

for decision. The bait fish, which are procured in immense quanti-

ties in the bays of Newfoundland and of the Magdalen Islands, are a

very important factor in the successful prosecution of the exceedingly

valuable cod fishery on the Grand Bank and on the other banks in the

North Atlantic; and this situation discloses the real importance of

this question. If the contention of the Newfoundland Government

had been sustained, and American fishermen deprived of the oppor-

tunity of taking bait for themselves in these bays, it was the admitted

intention of the Newfoundland Government to threaten the entire

cod-fishing industry on the banks by prohibiting the Newfoundland

fishermen from selling bait to the American fishermen, in order to

compel the United States to yield to Newfoundland's demand for the

free entry of Newfoundland fish and fish products and for other com-

mercial concessions in exchange for the privilege of procuring bait.

Furthermore, the very important and profitable winter herring fish-

ing was also dependent upon the decision of this question, inasmuch

as it is carried on by the American fishermen wholly in the bays on

the west coast of Newfoundland.

The decision of this question in favor of the United States also

disposes of a claim for a very large amount of damages which the

Newfoundland Government was preparing to present against the

United States for the value of all the fish taken by American vessels

in these bays during the 90 years since the treaty was entered into, on

the ground that American fishermen under the treaty had no right

to fish in such bays.

The seventh question called upon the tribunal to determine whether

or not the inhabitants of the United States, whose vessels resorted

to the treaty coasts for the purpose of exercising their treaty liberties

of fishing, were entitled to use the same vessels, when duly author-

ized by the United States, in the exercise of such commercial privi-

leges on the treaty coasts as were accorded by agreement or other-

wise to American trading vessels generally. The position of the

United States on this question was that fishing vessels exercising

commercial privileges necessarily subjected themselves to all the

requirements and conditions imposed upon commercial vessels gen-

erally, but that the use of a vessel by inhabitants of the United States

in the exercise of their fishing rights did not disqualify such vessel

from being used for commercial purposes after it had completed its

fishing operations, and conversely, that a commercial vessel might

be used for fishing purposes as soon as its use for commercial pur-

poses ceased.

The award of the tribunal fully sustains the contentions of the

United States on this question, holding that

—

The inhabitants of the United States are so entitled, in so far as

concerns this treaty, there being nothing in its provisions to disen-
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title them, provided the treaty liberty of fishing and the commercial
privileges are not exercised concurrently.

The provisions of Articles II and III of the special agreement and

the proceedings already taken and to be taken pursuant thereto, form

an important part of the award on question 1, and require brief

examination.

Pursuant to the provisions of Article II of the special agreement,

the United States called the attention of the tribunal upon the oral

argument to certain acts of Newfoundland and Canada which had

already been specified by the United States to Great Britain within

the period required for such specification, and called upon the tri-

bunal "to express in its award its opinion upon such acts, and to

point out in what respects, if any, they were inconsistent with the

principles laid down in the award." The objection of the United

States to such acts was based on the grounds that in their applica-

tion to American fishermen on the treaty coasts they were not appro-

priate, and necessary, and reasonable, and fair as defined in question 1.

The United States further requested that, in case the character of

the award should require the determination of the reasonableness, etc.,

of the acts specified, the tribunal should refer to a commission of

expert specialists for action thereon, in accordance with Article III

of the special agreement, such of the acts specified as required an

examination of the practical effect thereof in relation to the condi-

tions surrounding the exercise of the liberty of fishing, or required

expert information about the fisheries themselves. In reply to this

application on the part of the United States, Great Britain filed an

answer submitting that the acts referred to were reasonable in them-

selves and that the United States had not sufficiently stated the

grounds of objection to the various acts referred to, and had laid no

ground for the request that certain of these acts should be referred

to a commission of expert specialists. The proceedings thus taken

Avere set forth in a printed statement on behalf of the United States,

and a printed answer on behalf of Great Britain, both of which were

filed with the tribunal, and copies of which are included in the appen-

dix to the printed record of the proceedings of the tribunal, which

forms part of this report. The issues thus raised were discussed in

written communications exchanged between the agents of both parties

and the tribunal, copies of which also are included in the appendix

to the printed record of the proceedings of the tribunal.

The position taken by the United States was sustained by the

award of the tribunal under question 1, whereby it was held that

—

The decision of the reasonableness of these regulations requires

expert information about the fisheries themselves, and an examination
of the practical effect of a great number of these provisions in rela-

tion to the conditions surrounding the exercise of the liberty of fishery

enjoyed by the inhabitants of the United States as contemplated in

Article III.
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The tribunal accordingly referred the regulations objected to by

the United States to a commission of experts, as provided for in

Article III of the special agreement, for action in accordance there-

with, and called upon the parties to designate, within one month

from the date of the award, their respective representatives on such

commission. Dr. P. P. C. Hoek, scientific adviser for the fisheries

of the Netherlands, was designated in the award as the nonnational

member of this commission. Dr. Hugh M. Smith, Deputy Fish

Commissioner of the United States, was designated within the period

fixed by the award as the commissioner on the part of the United

States. Hon. Donald Morison, minister of justice of Newfoundland,

has been designated as the commissioner on the part of Great Britain.

In the course of the oral argument before the tribunal, the position

was taken by counsel on both sides that in determining the rights of

the parties under question 1, the tribunal should take into considera-

tion the provisions of Article IV of the special agreement submitting

this case to arbitration. By this article it was agreed that unless the

parties should adopt some alternative method of procedure, any

differences arising in the future relating to the interpretation of the

treaty of 1818, or to the effect or application of the award of the tri-

bunal, should be referred informally to the Permanent Court at The

Hague " for decision by the summary procedure provided for in

chapter 4 of The Hague convention of the 18th of October, 1907."

In view, however, of the fact that this special agreement was entered

into under the general treaty of arbitration concluded between the

United States and Great Britain on the 4th day of April, 1908, the

duration of which, by its own terms, was limited to a period of five

years, it seemed desirable to the agent and counsel on the part of the

United States that the view which was entertained b}' both court and

counsel and formed part of the basis upon which the case was con-

sidered should be declared beyond the possibility of future question

to the effect that the provisions of Article IV of the special agree-

ment continued with the fisheries provisions of the treaty of 1818. and

did not terminate with the general arbitration treaty of 1908. This

subject was, therefore, brought up for consideration at the session of

the tribunal on Friday, August 5th, 1910, and it was then stated by

counsel on behalf of the United States and of Great Britain respec-

tively, that the provisions of Article IV were regarded as constitut-

ing, in effect, a new treaty which would survive the termination of

the o-eneral treaty of arbitration, and that Article IV of the special

agreement was not limited by any term, but related to the future gen-

erally, and therefore was not a determinable article so far as affects

its subject matter. The same view was expressed on the part of the

tribunal; and in the award on question 1, the tribunal held that—

Article IV of the agreement is, as stated by counsel of the respec-

tive parties at the argument, permanent in its effect and not deter-



REPORT OF THE AGENT OF THE UNITED STATES. 23

minable by the expiration of the general arbitration treaty of 1908
between Great Britain and the United States.

The foregoing examination of the award and of Articles II, III
and IV of the special agreement makes it evident that the wise and
farsighted provisions of that agreement entered very largely into the

satisfactory outcome of this arbitration, and both countries are to

be congratulated that a permanent and expeditious method is now
provided for settling future diflFerences, if any should arise, in regard
to the fisheries under the treaty of 1818.

The duplicate original of the award, signed by the members of the

tribunal, and also of the dissenting opinion of Dr. Drago on question

5, which were delivered to the agent of the United States when the

award was announced, are transmitted herewith, and a copy of the

award and of Dr, Drago's opinion are hereto annexed as part of this

report.

The very important services rendered by counsel in the presenta-

tion of the oral arguments on behalf of the United States and other-

wise in the course of the proceedings are too well understood and
appreciated to require special mention in this report further than to

say that ^Ir. Turner's opening of the case was a very strong and able

argument and exhibited the results of great industry and research,

and the same is true of the arguments of Mr. Elder and Mr. Warren
on the particular questions dealt with by them, and that Mr. Root's

{argument in closing was a masterly presentation of the entire case

of the United States. It is appropriate that the agent should express

his obligation to the counsel of the United States for the very cordial

and loyal support which they have given him throughout the entire

course of these proceedings; also that mention should be made of

the fact that the distinguished services rendered by Senator Eoot in

this case as senior counsel have been rendered by him without com-

pensation. Such services, in addition to the responsibilities attend-

ant upon the duties of chief counsel in a case of such magnitude and
importance, involved also the necessity of spending, at the expense

of his summer vacation, more than three months away from home,

and, from June 1st to August 12th. in almost daily attendance at the

sessions of the tribunal, and the preparation and delivery of the

closing argument, which consumed six sessions of the tribunal, sum-
ming up the entire case for the United States. The acceptance of

the position of chief counsel was urged upon Mr. Root by the Presi-

dent and the Secretary of State, and the agent and the other counsel

for the United States in this case: and he gave his services freely to

the Government without the expectation of receiving compensation,

and to him, as chief counsel, the United States is indebted in large

measure for the successful outcome of the arbitration.

It is also appropriate that acknowledgment should be made of the

obligation of the agent and counsel to the Department of State for the
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hearty and effective cooperation and assistance rendered to them by

the department throughout the entire period covered by the arbi-

tration proceedings. Valuable assistance was also rendered in these

proceedings by Dr. Hugh M. Smith, Deputy Fish Commissioner of the

United States , who acted as expert adviser on practical and technical

questions relating to the regulations of the fisheries, and has now been

designated as the member on the part of the United States of the

special commission of experts; and by Messrs. Alvin B. Alexander,

Carl C. Young and Arthur L. Millett, attached to the agency as fish-

eries experts ; and by Mr. Otis T. Cartwright, secretary of the agency

and special disbursing officer, Department of State; Mr. Edwin M.

Borchardt, expert on international law; and Messrs. Wallace J.

Young, James B, Davies, Charles Jenkinson, and John D. Johnson,

who were attached to the Agency as members of the clerical staff.

I am, sir, very respectfully your obedient servant,

Chandler P. Anderson,

Agent of the United States in the

North Atlantic Coast Fisheries Arbitration,

The Secretary of State,

Washington^ D. C,



PROTOCOLS OF THE ARBITRATION.*

5 Special agreement for the suhinissio7i of questions relating

to fisheries on the North Atlantic coast under the general

treaty of arbitration concluded between the United States and Great

Britain on the Jfth day of April ^ 1908.

Article I.

\ATiereas by Article I of the Convention signed at London on the

20th day of October, 1818, between Great Britain and the United

States, it was agreed as follows :

—

Whereas differences have arisen respecting the liberty claimed

by the United States for the Inhabitants thereof, to take, dry and

cure Fish on Certain Coasts, Bays, Harbours and Creeks of His

Britannic Majesty's Dominions in America, it is agreed between the

High Contracting Parties, that the Inhabitants of the said United

States shall have forever, in common with the Subjects of His
Britannic Majesty, the Liberty to take Fish of every kind on that part

of the Southern Coast of Newfoundland which extends from Cape
Ray to the Rameau Islands, on the Western and Northern Coast of

Newfoundland, from the said Cape Ray to the Quirpon Islands, on

the shores of the Magdalen Islands, and also on the Coasts, Bays,

Harbours, and Creeks from Mount Joly on the Southern Coast of

Labrador, to and through the Straits of Belleisle and thence North-

wardly indefinitely along the Coast, without prejudice, however, to

any of the exclusive Rights of the Hudson Bay Company ; and that

the American Fishermen shall also have liberty forever, to dry and

cure Fish in any of the unsettled Bays, Harbours and Creeks of the

Southern part of the Coast of Newfoundland hereabove described,

and of the Coast of Labrador ; but so soon as the same, or any Portion

thereof, shall be settled, it shall not be lawful for the said F'ishermen

to dry or cure Fish at such Portion so settled, without previous

agreement for such purpose with the Inhabitants, Proprietors, or

Possessors of the ground.—And the United States hereby renounce

forever, any Liberty heretofore enjoyed or claimed by the Inhabitants

thereof, to take, dry, or cure Fish on, or within three marine Miles

of any of the Coasts, Bays, Creeks, or Harbours of His Britannic

Majesty's Dominions in America not included within the above-

• Protocols of The North Atlantic Coast Fisheries Arbitration, published by authority
of the Permanent Court, The Hague, 1910.
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mentioned limits provided, however, that the American Fishermen

shall be admitted to enter such Bays or Harbours for the purpose of

Shelter and of repairing Damages therein, of purchasing Wood, and

of obtaining Water, and for no other purpose whatever. But they

shall be under such Restrictions as may be necessary to prevent their

taking, drying or curing Fish therein, or in any other manner what-

ever abusing the Privileges hereby reserved to them.

6 And, whereas, differences have arisen as to the scope and

meaning of the said Article, and of the liberties therein re-

ferred to, and otherwise in respect of the rights and liberties which

the inhabitants of the United States have or claim to have in the

waters or on the shores therein referred to

:

It is agreed that the following questions shall be submitted for

decision to a tribunal of arbitration constituted as hereinafter pro-

vided :

—

Question 1.—To what extent are the following contentions or

either of them justified?

It is contended on the part of Great Britain that the exercise of

the liberty to take fish referred to in the said Article, which the in-

habitants of the United States have forever in common with the sub-

jects of His Britannic Majesty, is subject, without the consent of the

United States, to reasonable regulation by Great Britain, Canada, or

Newfoundland in the form of municipal laws, ordinances, or rules,

as, for example, to regulations in respect of (1) the hours, days, or

seasons when fish may be taken on the treaty coasts; (2) the method,

means, and implements to be used in the taking of fish or in the

carrying on of fishing operations on such coasts; (3) any other mat-

ters of a similar character relating to fishing; such regulations being

reasonable, as being, for instance

—

{a) Appropriate or necessary for the protection and preservation

of such fisheries and the exercise of the rights of British subjects

therein and of the liberty which by the said Article I the inhabitants

of the United States have therein in common with British subjects;

(5) Desirable on grounds of public order and morals;

(c) Equitable and fair as between local fishermen and the inhabi-

tants of the United States exercising the said treaty liberty and not

so framed as to give unfairly an advantage to the former over the

latter class.

It is contended on the part of the United States that the exercise

of such liberty is not subject to limitations or restraints by Great

Britain, Canada, or Newfoundland in the form of municipal laws,

ordinances, or regulations in respect of (1) the hours, days, or seasons

when the inhabitants of the United States may take fish on the treaty

coasts, or (2) the method, means, and implements used by them in
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taking fish or in carrying on fishing operations on such coasts, or (3)

any other limitations or restraints of similar character

—

(a) Unless they are appropriate and necessary for the protection

and preservation of the common rights in such fisheries and the

exercise thereof; and

7 (b) Unless they are reasonable in themselves and fair as

between local fishermen and fishermen coming from the United

States, and not so framed as to give an advantage to the former over

the latter class; and

(c) Unless their appropriateness, necessity, reasonableness, and

fairness be determined by the United States and Great Britain by

common accord and the United States concurs in their enforcement.

Question 2. Have the inhabitants of the United States, while exer-

cising the liberties referred to in said Article, a right to employ as

members of the fishing crews of their vessels persons not inhabitants

of the United States?

Question 3. Can the exercise by the inhabitants of the United

States of the liberties referred to in the said Article be subjected, with-

out the consent of the United States, to the requirements of entry or

report at custom-houses or the payment of light or harbour or other

dues, or to any other similar requirement or condition or exaction?

Question 4. Under the provision of the said Article that the

American fishermen shall be admitted to enter certain bays or har-

bours for shelter, repairs, wood, or water, and for no other purpose

whatever, but that they shall be under such restrictions as may be

necessary to prevent their taking, drying, or curing fish therein or in

any other manner whatever abusing the privileges thereby reserved

to them, is it permissible to impose restrictions making the exercise of

such privileges conditional upon the payment of light or harbour or

other dues, or entering or reporting at custom-houses or any similar

conditions ?

Question 5. From where must be measured the " three marine

miles of any of the coasts, bays, creeks, or harbours " refered to in

the said Article?

Question 6. Have the inhabitants of the United States the liberty

under the said Article or otherwise to take fish in the bays, harbours,

and creeks on that part of the southern coast of Newfoundland which

extends from Cape Ray to Rameau Islands, or on the western and

northern coasts of Newfoundland from Cape Ray to Quirpon Islands,

or on the Magdalen Islands?

Question 7. Are the inhabitants of the United States whose ves-

sels resort to the treaty coasts for the purpose of exercising the lib-

erties referred to in Article I of the treaty of 1818 entitled to have

for those vessels, when duly authorized by the United States in that
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behalf, the commercial privileges on the treaty coasts accorded by

agreement or otherwise to United States trading-vessels generally ?

Ajrticle IL

Either Party may call the attention of the Tribunal to any legis-

lative or executive act of the other Party, specified within

8 three months of the exchange of notes enforcing this agree-

ment, and which is claimed to be inconsistent with the true

interpretation of the Treaty of 1818 ; and may call upon the Tribunal

to express in its award its opinion upon such acts, and to point out

in what respects, if any, they are inconsistent with the principles

laid down in the award in reply to the preceding questions ; and each

Party agrees to conform to such opinion.

Article IIL

If any question arises in the arbitration regarding the reasonable-

ness of any regulation or otherwise which requires an examination

of the practical effect of any provisions in relation to the conditions

surrounding the exercise of the liberty of fishery enjoyed by the

inhabitants of the United States, or which requires expert informa-

tion about the fisheries themselves, the Tribunal may, in that case,

refer such question to a Commission of three expert specialists in

such matters ; one to be designated by each of the Parties hereto, and

the third, who shall not be a national of either Party, to be designated

by the Tribunal. This Commission shall examine into and report

their conclusions on any question or questions so referred to it by the

Tribunal and such report shall be considered by the Tribunal and

shall, if incorporated by them in the award, be accepted as a part

thereof.

Pending the report of the Commission upon the question or ques-

tions so referred and without awaiting such report, the Tribunal

may make a separate award upon all or any other questions before it,

and such separate award, if made, shall become immediately effective,

provided that the report aforesaid shall not be incorporated in the

award until it has been considered by the Tribunal. The expenses

of such Commission shall be borne in equal moieties by the Parties

hereto.

Article IV.

The Tribunal shall recommend for the consideration of the High
Contracting Parties rules and a method of procedure under which all

questions which may arise in the future regarding the exercise of the

liberties above referred to may be determined in accordance with the

principles laid down in the award. If the High Contracting Parties
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shall not adopt the rules and method of procedure so recommended,

or if they shall not, subsequently to the delivery of the award, agree

upon such rules and methods, then any differences which may arise

in the future between the High Contracting Parties relating

9 to the interpretation of the Treaty of 1818 or to the effect and

application of the award of the Tribunal shall be referred in-

formally to the Permanent Court at The Hague for decision by the

summary procedure provided in Chapter IV of The Hague Conven-

tion of the 18th October, 1907.

Article V.

The Tribunal of Arbitration provided for herein shall be chosen

from the general list of members of the Permanent Court at The
Hague, in accordance with the provisions of Article XLV of the

Convention for the Settlement of International Disputes, concluded

at the Second Peace Conference at The Hague on the 18th of October,

1907. The provisions of said Convention, so far as applicable and

not inconsistent herewith, and excepting Articles LIII and LIV, shall

govern the proceedings under the submission herein provided for.

The time allowed for the direct agreement of His Britannic Maj-

esty and the President of the United States on the composition of

such Tribunal shall be three months.

Ariicle VI.

The pleadings shall be communicated in the order and within the

time following:

—

As soon as may be and within a period not exceeding seven months

from the date of the exchange of notes making this agreement bind-

ing the printed case of each of the Parties hereto, accompanied by
printed copies of the documents, the official correspondence, and all

other evidence on which each Party relies, shall be delivered in

duplicate (with such additional copies as may be agreed upon) to

the agent of the other Party. It shall be sufficient for this purpose

if such case is delivered at the British Embassy at Washington or

at the American Embassy at London, as the case may be, for trans-

mission to the agent for its Government.

Within fifteen days thereafter such printed case and accompanying
evidence of each of the Parties shall be delivered in duplicate to each

member of the Tribunal, and such delivery may be made by deposit-

ing within the stated period the necessary number of copies with the

International Bureau at The Hague for transmission to the

Arbitrators.

After the delivery on both sides of such printed case, either Party
may, in like manner, and within four months after the expiration of

92909°—S. Doc. 870, 61-3. vol 1 3



30 NOETH ATLANTIC COAST FISHERIES ARBITEATION.

the period above fixed for the delivery to the agents of the case,

deliver to the agent of the other Party (with such additional

10 copies as maj^ be agreed upon), a printed counter-case accom-

panied by printed copies of additional documents, correspond-

ence, and other evidence in reply to the case, documents, corre-

sj)ondence, and other evidence so presented by the other Party, and

within fifteen days thereafter such Party shall, in like manner as

above provided, deliver in duplicate such counter-case and accom-

panying evidence to each of the Arbitrators.

The foregoing provisions shall not prevent the Tribunal from per-

mitting either Party to rely at the hearing upon documentary or

other evidence w^iich is shown to have become open to its investiga-

tion or examination or available for use too late to be submitted

within the period hereinabove fixed for the delivery of copies of

evidence, but in case any such evidence is to be presented, printed

copies of it, as soon as possible after it is secured, must be delivered,

in like manner as provided for the delivery of copies of other evi-

dence, to each of the Arbitrators and to the agent of the other Party.

The admission of any such additional evidence, however, shall be

subject to such conditions as the Tribunal may impose, and the

other Party shall have a reasonable opportunity to offer additional

evidence in rebuttal.

The Tribunal shall take into consideration all evidence which is

offered by either Party.

Article VII.

If in the case or counter-case (exclusive of the accompanying evi-

dence) either Party shall have specified or referred to any documents,

correspondence, or other evidence in its own exclusive possession

without annexing a copy, such Party shall be bound, if the other

Party shall demand it within thirty days after the delivery of the

case or counter-case respectively, to furnish to the Party applying for

it a copy thereof ; and either Party may, within the like time, demand
that the other shall furnish certified copies or produce for inspection

the originals of any documentary evidence adduced by the Party

upon whom the demand is made. It shall be the duty of the Party

upon whom any such demand is made to comply with it as soon as

may be, and within a period not exceeding fifteen days after the de-

mand has been received. The production for inspection or the fur-

nishing to the other Party of official governmental publications,

publishing, as authentic, copies of the documentary evidence referred

to, shall be a sufficient compliance with such demand, if such govern-

mental publications shall have been published prior to the 1st day

of January, 1908. If the demand is not complied with, the reasons

for the failure to comply must be stated to the Tribunal.
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11 Article VIII.

The Tribunal shall meet within six months after the expiration of

the period above fixed for the delivery to the agents of the case, and
upon the assembling of the Tribunal at its first session each Partj'^,

through its agent or counsel, shall deliver in duplicate to each of the

Arbitrators and to the agent and counsel of the other Party (with

such additional copies as may be agreed upon) a printed argument
showing the j^oints and referring to the evidence upon which it relies.

The time fixed by this Agreement for the delivery of the case,

counter-case, or argument, and for the meeting of the Tribunal, may
be extended by mutual consent of the Parties.

Akticle IX.

The decision of the Tribunal shall, if possible, be made within two
months from the close of the arguments on both sides, unless on the

request of the Tribunal the Parties shall agree to extend the period.

It shall be made in writing, and dated and signed by each member
of the Tribunal, and shall be accompanied by a statement of reasons.

A member who may dissent from the decision may record his

dissent when signing.

The language to be used throughout the proceedings shall be

English.

Article X.

Each Party reserves to itself the right to demand a revision of the

award. Such demand shall contain a statement of the grounds on

which it is made and shall be made within five days of the promulga-

tion of the award, and shall be heard by the Tribunal within ten days

thereafter. The Party making the demand shall serve a copy of the

same on the opposite Party, and both Parties shall be heard in argu-

ment by the Tribunal on said demand. The demand can only be made
on the discovery of some new fact or circumstance calculated to exer-

cise a decisive influence upon the award and which was unknown to

the Tribunal and to the Party demanding the revision at the time the

discussion was closed, or upon the ground that the said award does

not fully and sufficiently, within the meaning of this Agreement,

determine any question or questions submitted. If the Tribunal shall

allow the demand for a revision, it shall afford such opportunity for

further hearings and arguments as it shall deem necessary.

12 Article XI.

The present Agreement shall be deemed to be binding only when
confirmed by the two Governments by an exchange of notes.
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In witness whereof this Agreement has been signed and sealed by
His Britannic Majesty's Ambassador at Washington, the Right

Honourable James Bryce, O.M., on behalf of Great Britain, and by
the Secretary of State of the United States, Elihu Root, on behalf

of the United States.

Done at Washington on the 27th day of January, one thousand

nine hundred and nine.

James Bryce. [seal.]

Elihu Root. [seal.]

13 Mr. Bacon to Mr. Bryce.

N°. 541.] Department of State,

February 21, 1909.

Excellency : I have the honor to inform you that the Senate, by
its resolution of the 18th instant, gave its advice and consent to the

ratification of the Special Agreement between the United States and

Great Britain, signed on January 27, 1909, for the submission to the

Permanent Court of Arbitration at The Hague of questions relating

to fisheries on the North Atlantic Coast.

In giving this advice and consent to the ratification of the Special

Agreement, and as a part of the act of ratification, the Senate states

in the resolution its understanding

:

That it is agreed by the United States and Great Britain that
question 5 of the series submitted, namely, " from w^here must be
measured the three marine miles of any of the coasts, bays, creeks or

harbors referred to in said article," does not include any question
as to the Bay of Fundy, considered as a whole apart from its bays or
creeks, or as to innocent passage through the Gut of Canso, and that
the respective views or contentions of the United States and Great
Britain on either subject shall be in no wise prejudiced by anything
in the present arbitration, and that this agreement on the part of the
United States will be mentioned in the ratification of the special

agreement and will, in effect, form part of this special agreement.

In thus formally confirming what I stated to you orally, I have
the honor to express the hope that you will in like manner formally

confirm the assent of His Majesty's Government to this understand-

ing which you heretofore stated to me orally, and that you will be

prepared at an early da}' to exchange the notes confirming the Special

Agreement as provided for therein and in the general arbitration

convention of June 5, 1908.

I have the honor to be, with the highest consideration,

Your Excellency's most obedient servant,

Robert Bacon.
His Excellency The Right Honorable James Bryce,

Etc., Etc., Etc.
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Mt, Bryce to Mr. Bacon.

N°. 55.] British Embassy,

Washington, March k-, 1909.

Sir: I have the honour to acknowledge the receipt of your note

informing me that the Senate of the United States has ap-

14 proved the Special Agreement for the reference to arbitration

of the questions relating to the fisheries on the North Atlantic

Coast and of the terms of the Resolution in which that approval is

given.

It is now my duty to inform you that the Government of His

Britannic Majesty confirms the Special Agreement aforesaid and in

so doing confirms also the understanding arrived at by us that Ques-

tion V of the series of Questions submitted for arbitration, namely

from where must be measured the " three marine miles of any of the

coasts, bays, creeks, or harbours " referred to in the said article, is

submitted in its present form with the agreed understanding that no

question as to the Bay of Fundy considered as a whole apart from

its bays or creeks, or as to innocent passage through the Gut of Canso,

is included in this question as one to be raised in the present arbitra-

tion, it being the intention of the Parties that their respective views

or contentions on either subject shall be in no wise prejudiced by any-

thing in the present arbitration.

This understanding is that which was embodied in notes exchanged

between your predecessor and myself on January 27th, and is that

expressed in the above-mentioned Resolution of the Senate of the

United States.

I have the honour to be, with the highest respect, Sir,

Your most obedient, humble Servant,

James Bryce.

The Honourable, Robert Bacon,

Etc., Etc.^ Etc,
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Meeting of Wednesday June 1st, 1910.

The Tribunal assembled at 4 p. m. at the Hague at the Permanent

Court of Ai'bitration.

There were present the five Members of the Tribunal of Arbi-

tration :

Mr. H. Lammasch, Doctor of Law, Professor of the University of

Vienna, Aulic Councillor, Member of the Upper House of the Aus-

trian Parliament

;

His Excellency Jonkheer A. F. de Savornin Lohman, Doctor of

Law, Minister of State, former Minister of the Interior, Member of

the Second Chamber of the Netherlands;

The Honourable George Gray, Doctor of Law, formerly United

States Senator, Judge of the United States Circuit Court of Appeals;

The Right Honourable Sir Charles Fitzpatrick, Doctor of Law,
Chief Justice of Canada

;

The Honourable Luis Maria Drago, Doctor of Law, former Min-

ister of Foreign Affairs of the Argentine Republic, Member of the

Law Academy of the University of Buenos Aires.

The Honourable Chandler P. Anderson and the Honourable Allen

B. Aylesworth, Minister of Justice of Canada, King's Counsel, were

present at the meeting as Agents for the Governments of the United

States and Great Britain.

Mr. Lammasch took the chair as President and delivered the fol-

lowing address

:

Your Excellencies, Gentlemen

:

Ten years have elapsed since the Permanent Court of International

Arbitration has been established by the first Conference of the Peace

which has met under the reign of a glorious and all beloved Queen in

this charming to-,vn.

16 In those few years already this novel institution has done

a great deal of good all over the world. It has shown that,

instead of appealing to brute force with all its casualties, cruelties,

and injustices, differences, important differences between mighty

States may be adjusted according to the laws of equity, justice, and

humanity.

85
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Tribunals instituted in virtue of the Convention of 1899 and 19(>7

have decided disputes touching all four continents, divided in various

realms; differences which have arisen in the north of Europe, in

Northern and in Southern America, in Japan, in Arabia, and in

Morocco.

The greatest Powers of the world have submitted by their free will

to this court and nations of minor forces have found their protection

before it.

Governments which once had appealed to this high court have

intrusted it a second and a third time with the decision of their con-

flicts; arbitrators who had been chosen in one case, have been nomi-

nated to decide other affairs, certainly the most convincing evidence,

I think, that nations have been contented with the work that has

been done here.

Matters of great importance have been adjusted in these modest,

provisional rooms, some of them involving the most delicate ques-

tions of sovereignty and national pride, all implicating intricate

problems of international law.

But perhaps never till now has tliere been intrusted to an arbitral

tribunal a question of such gravity and of so complex a nature as in

the present case of almost secular standing. Many of the documents

in this case are prior to the independence of the United States of

America, some of them go as far back as the seventeenth century.

Upwards from 1818, during more than 90 years, the questions impli-

cated in the present arbitration have been the subject of almost unin-

terrupted diplomatic correspondence and transaction, and more than

once they have brought the two great seafaring nations of Europe

and America to the verge of the extremities of war.

And now these two nations, to which the world is indebted for so

much of its progress in every sphere of human thought and action,

have agreed to submit their long-standing conflict to the arbitration

of this Tribunal.

In doing so, they have expressed their full confidence in this peace-

ful mode of resolving international differences, which the first Con-

ference of 1899 has recognized as the most efficacious and at the same

time the most equitable method of deciding controversies which have

not been settled by diplomatic means.

17 In doing so, these Governments have set an example for the

whole community of nations and have acquired a new merit

in the sublime cause of international justice and peace, to the progress

of which they have contributed perhaps more than any other nation,

especially under the peaceful reign of a great King, whose premature

and sudden loss his vast Empire lamented in the last weeks, and under

the presidency of that illustrious statesman who has the historical

merit of having initiated the first meeting of this court in the " Pious

Fund " case.
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Having been appointed by agreement of the parties to be the umpire
in this arbitration and being therefore called to the high honor of

presiding at these debates, it is my first duty to thank their excel-

lencies the President and the members of the Administrative Council

of the Permanent Court for honoring the opening of these proceed-

ings b}' their presence.

Then I may be permitted to offer a most hearty welcome to my
eminent colleagues and to the honorable and distinguished agents and

counsel of the two litigant parties.

Only consciousness of being at your side, my dear and most hon-

ored colleagues, and of being assisted bv j'^our experience, your tact,

and your knowledge has inspired me with the courage to accept the

functions so noble, but also so responsible and so difficult, incumbent

on me in this arbitration.

Let me express to you once more in public, what I have said

already to you in private, that I consider it the greatest distinction

in my life to sit in your company in this historic proceeding.

My illustrious colleagues and myself have studied in these last

months with all care and assiduity the voluminous and highly inter-

esting documents which have been presented to us by the parties; but

we have deliberately forborne to form a definite opinion on the ardu-

ous questions involved in the case, before having had the most

valuable—I may say the indispensable—assistance from the speeches

of those eminent lawyers and statesmen who have accepted the func-

tions of counsel in this case.

Be assured, gentlemen representing the litigant parties, that all

we arbitrators are imbued with the sense of our responsibility not

only to the Governments which honored us with their confidence and

to the two great nations they represent, but also to the noble idea of

international arbitration, so dear to all of us.

We are fully aware that with the end of promoting this peaceful

mode of settling international differences the award we have to pro-

nounce must b}^ the force of its motives meet with the ap-

18 proval of all who by their unbiased knowledge of inter-

national law are entitled to criticize us.

Every sentence rendered by this Court ought to be by virtue of its

impartiality and equity a new marble pillar to sustain the ideal palace

of Justice and Peace, the symbol of which is to be that noble edifice

which has been dedicated to this town by the munificence of a man
whose name is dear to both litigant nations.

Being conscious of our responsibilities, we shall do our best to ren-

der justice to those " captains courageous " and hardy fishermen of

both nations, who in th^p uproar of the sea and at the risk of their

lives pile the treasures of the Ocean for the benefit of men. In doing

our duty in that way, we hope to settle peacefully and definitely a
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difference which for so long a time has agitated the two branches of

the Anglo-Saxon race.

May we with the help of Him who bade His peace to all who are

of good will succeed in promoting the progress of mankind through

Justice to Peace, 'per justitiam ad facem.

And now I beg the Secretary general of this Court, Baron Michiels

van Yerduynen, and the first Secretary of the International Bureau

of this Court, Jonkheer Roell, to assist us with their rich experience

in this arbitration as they have done to so great an advantage in

former cases as Secretary general and Secretary of the Tribunal ; and

nominate as Secretaries of the Tribunal Mr. Charles D. White, Sec-

retary of the Legation of the United States of America at Havana,

and Mr. George Young, Secretary to His Majesty's Embassy at

Washington.

At the request of the President, the Secretary general then read

the list of the Agents, Counsel, and Secretaries of the interested

Powers, viz

:

For the United States of America:

The Honourable Chandler P. Anderson, Agent;

The Honourable Elihu Root, a Senator of the United States from

the State of New York, formerly Secretary of War and Secretary of

State of the United States, Counsel;

The Honourable George Turner, formerly a Senator of the United

States from the State of Washington, Counsel;

The Honourable Samuel J. Elder, Counsel;

The Honourable Charles B. Warren, Counsel;

The Honourable James Brown Scott, Solicitor for the Depart-

ment of State of the United States, Counsel;

19 The Honourable Robert Lansing, Counsel;

Mr. Otis Thomas Cartwright, Seo^etary of the Agency.

For Great Bntain:
The Honourable Allen B. Aylesworth, King's Counsel, Minister

of Justice of Canada, Agent;
The Right Honourable Sir William Snowdon Robson, Member of

the Privy Council, King's Counsel, Member of Parliament, His

Majesty's Attorney General, Counsel;

The Right Honourable Sir Robert Bannatyne Finlay, Member of

the Privy Council, King's Counsel, Member of Parliament. Counsel;

The Honourable Sir Edward P. Morris, Doctor of Law, King's

Counsel, Prime Minister of Newfoundland

;

The Honourable Donald Morison, King's Counsel, Minister of

Justice of Newfoundland;

Sir James S. Winter, King's Counsel, Counsel;

Mr. John S. Ewart, King's Counsel, Counsel;

Mr. George F. Shepley. King's Counsel, Counsel;

Sir H. Erie Richards, King's Counsel, Counsel;
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Mr. A. F. Peterson, King's Counsel, Counsel/

Mr. W. N. Tilley, Counsel;

Mr. Raymond Asquith, Counsel;

Mr. Geoffrey Lawrence, Counsel;

Mr. Hamar Greenwood, Counsel;

Messrs. Blake and Redden, Solicitors.

Mr. H. E. Dale, of the British Colonial Office.

Mr. John D. Clarke, Seci^etary of the Agency.

By agreement of the Parties the meetings will be open to the

public.

The meeting closed at 4.30 p. m.

The Tribunal of Arbitration adjourned till Monday 6th of June at

10 a. m.

Done at The Hague., the 1st of June 1910.

The President:

Lammasch.

The Secretary general:

MiCHIELS VAN VeRDUYNEN.

The Secretaries:

ROELL.

Charles D. White,
George Young.

21 Protocol II.

Meeting of Monday, June 6th, 1910.

The Tribunal assembled at The Hague at 10 a. m. in the Hall of

the Knights.

There were present the Members of the Tribunal of Arbitration

:

Mr. H. Lammasch, Doctor of Law, Professor of the University of

Vienna, Aulic Councillor, Member of the Upper House of the Aus-

trian Parliament;

His Excellency Jonkheer A. F. de Savornin Lohman, Doctor of

Law, Minister of State, former Minister of the Interior, Member of

the Second Chamber of the Netherlands;

The Honourable George Gray, Doctor of Law, formerly United

States Senator, Judge of the United States Circuit Court of Appeals;

The Right Honourable Sir Charles Fitzpatrick, Doctor of Law,

Chief Justice of Canada
;

The Honourable Luis Maria Drago, Doctor of Law, former Min-

ister of Foreign Affairs of the Argentine Republic, Member of the

Law Academy of the University of Buenos Aires.

The President spoke as follows:

On holding our first meeting in this historical building of the

Netherlands, where three years ago the important Sessions of the



40 NOETH ATLANTIC COAST FISHERIES AEBITRATION.

Second Peace Conference were held, I have to thank, above all. His

Excellency the Minister of Waterstaat, for having placed these com-

fortable rooms at our disposal ; and I have to thank also the Secretary

General and the First Secretary of this Court for having completed,

in so short a time, the preparations necessary for our accommodation.

I v^^ill now beg the Secretary General to read the telegram which

the Court at its first meeting, sent to Her Majesty, the Queen of the

Netherlands, and the message by which Her Majesty deigned to

answer.

22 The Secretary general then read, in both i^'rench and

English, the following telegram:

A Sa Majeste la Reine des Pays-Bas,
Palais^ Amsterdam.

Le President et les Membres du Tribunal pour juger le differend

entre les Etats-Unis d'Amerique et la Grande Bretagne au sujet des

pecheries atlantiques deposent aux pieds de Votre Majeste leurs hom-
mages bien respectueux, ainsi que les voeux les plus sinceres qu'ils

forment pour Son bonheur et Son Auguste Famille.

(signe) President:

H. Lammasch.
Membres du Tribunal:

De Savornin Lohmatt,
G. Gray.
Sir Ch. Fitzpatrick.
L. M. Drago.

[Translation.]

To Her Majesty the Queen or the Netherlands.
Palace^ Amsterdam.

The President and the Members of the Tribunal for deciding the

question pending between the United States of America and Great
Britain in the matter of the Atlantic Coast Fisheries lay at Your
Majesty's feet their respectful hom.age and the sincerest good wishes

which they formulate for the happiness of Your Majesty and Your
August Family.

(signed) President:
H. Lammasch.

Members of the Tribunal:
De Savornin Lohman.
G. Gray.
Sir Ch. Fitzpatrick.
L. M. Drago.

23 In reply the Tribunal of Arbitration has been honoured

by the following telegram

:

Au Tribunal arbitral reuni a La Haye. Het Loo.

Tres sensible aux voeux que le President et les Membres du Tribu-
nal arbitral forment pour Moi et Ma Maison, Je leur donne I'assu-

rance de Mon interet et de Ma vive sympathie pour leur tache.

(signe) Wilhelmina.
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[Translation.]

To the Arbitral Tribunal assembled at The Hague. Het Loo.

Very grateful for the good wishes that the President and the Mem-
bers of the xVrbitral Tribunal offer to Myself and My House, I send
them the assurance of My interest in and great sympathy with their
task.

(signed) Wilhklmina.

The Eight Honourable Sir Robert Finlay then opened his Argu-
ment at 10.10.

At 11.35 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Right Honourable
Sir Robert Finlay continued his Argument.

At 4 p. m. the Tribunal adjourned until Tuesday, June 7th, at

10 a. m.

Done at The Hague^ the 6th of June, 1910.

The President

:

Lammasch.
The Secretary general

:

MiCHiELs van Yerduynen.
The Secretaries;

ROELL.

Charles D. White.
George Young.

25 Protocol III.

Meeting of Tuesday, June 7th, 1910.

The Tribunal assembled at 10 a. m.

The Right Honourable Sir Robert Finlay resumed his Argument
of the previous day.

At 12.03 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Right Honourable
Sir Robert Finlay continued his Argument.

At 4.02 p. m. the Tribunal adjourned until Thursday, June 9th,

at 10 a. m.

Done at The Hague, June 7th, 1910.

The President

:

LAM^rASCH.

The Secretary general:

MiCHIELS VAN VeRDUYNEN.
The Secretaries:

RoELL.

Charles D. White.
George Young.
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27 Protocol IV.

Meeting of Thursday^ June 9th^ 1910,

The Tribunal assembled at 10 a. m.

The Right Honourable Sir Eobert Finlay resumed his Argument

of the previous day.

At 12 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Right Honourable

Sir Robert Finlay continued his Argument.

At 4.05 p. m, the Tribunal adjourned until Friday, June 10th, at

10 a. m.

Done at The Hague^ June 9th, 1910.

The President:

The Secretary general:

The Secretaries:

Lammasch.

MiCHiELS VAN VeRDUTNEN.

ROELL.

Charles D. White.
George Young.

29 Protocol V.

Meeting of Friday^ June 10th ^ 1910.

The Tribunal assembled at 10 a. m.

The Right Honourable Sir Robert Finlay resumed his Argument

of the previous day.

The President, referring to a few questions which had been made
by Members of the Tribunal, announced that, if in the course of the

Arguments the Arbitrators were led to make observations or to

address questions to the Agents and Counsel of the Parties, these

observations or questions—in conformity with Article 72 of the Con-

vention for the Pacific Settlement of International Disputes—can not

be regarded as an expression of opinion by the Tribunal in general or

by its Members in particular. They are simply, so far as the Tri-

bunal is concerned, the means of obtaining from the Representatives

of the Parties explanations on doubtful points.

At 12.02 the Tribunal took a recess.

The Tribunal reasseml^ed at 2 p. m., when the Right Honourable

Sir Robert Finlay continued his Argument.
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At 4 p. m. the Tribunal adjourned until Monday, June 13th, at

10 a. m.

Done at The Hague, June 10th, 1910.

The President:

Lammasch.
The Secretary general:

MiCHIELS VAN VeRDUYNEN.
The Secretaries:

ROELL.

Charles D. White.
George Young.

31 Protocol VI.

Meeting of Monday^ June 13th, 1910.

The Tribunal assembled at 10 a. m.

The Right Honourable Sir Robert Finlay resumed his Argument.

At 12.07 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m.. when the Right Honourable

Sir Robert Finlay continued his Argument.

At 4.03 p. m. the Tribunal adjourned until Tuesday, June 14th,

at 10 a. m.

Done at The Hague, June 13th, 1910.

The President

:

Lammasch.

The Secretary general:

MiCHIELS VAN VeRDUYNEN.

The Secretaries:

RoELL.

Charles D. White.
George Young.

33 Protocol VII.

Meeting of Tuesday, June IJfth, 1910,

The Tribunal assembled at 10 a. m.

The Right Honourable Sir Robert Finlay resumed his Argument
of the previous da}^

At 12.03 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Right Honourable
Sir Robert li'inlay continued his Argument.
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At 4.02 p. m. the Tribunal adjourned until Thursday, June 16th,

at 10 a. m.

Done at The Hague, June 14th, 1910.

The President:

Lammasch.

The Secretary general:

MiCHIELS VAN VeRDTJYNEN.

The Secretaries;

ROELL.

Charles D. White.
George Young.

35 Protocol VIII.

Meeting of Thursday, June 16th, 1910,

The Tribunal assembled at 10 a. m.

The Eight Honourable Sir Robert Finlay resumed his Argument
of the previous day.

At 12.05 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Right Honourable

Sir Robert Finlay continued his Argument.

At 4.07 p. m. the Tribunal adjourned until Friday, June I7th,

at 10 a. m.

Done at The Hague, June 16th, 1910.

- The President:

Lammasch.
The Secretary general:

MiCHIELS van Verduynen.
The Secretaries:

RoELL.

Charles D. White.
George Young.

37 Protocol IX.

Meeting of Friday, June 17th, 1910.

The Tribunal assembled at 10 a. m.

The Right Honourable Sir Robert Finlay resumed his Argument
of the previous day.

At 12.10 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m.

At the request of the President, the Secretary General announced

that, on account of the festival at the University of Leiden, the
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Tribunal will assemble on Wednesday, June 22nd, instead of Tues-

day, June 21st.

The Right Honourable Sir Eobert Finlay continued and concluded

his Argument.

At 4.40 p. m. the Tribunal adjourned until Monday, June 20th,

at 10 a. m.

Done at The Hague, June ITth, 1910.

The President:

Lammasch.

The Secretary general:

MiCHIELS VAN VeRDUYNEN.

The Secretaries:

ROELL.

Charles D. White.
George Young.

39 Protocol X.

Meeting of Monday, June 20th, 1910.

The Tribunal assembled at 10 a. m.

The Honourable George Turner began his Argument on behalf of

the United States.

At 12.03 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Honourable George

Turner continued his Argument.

At 4.05 p. m. the Tribunal adjourned until Wednesday, June 22nd,

at 10 a. m.

Done at The Hague, June 20th, 1910.

The President:

Lammasch.
The Secretary general:

MicHiELS van Verduynen.

The Secretaries:

ROELL.

Charles D. White.
George Young.

41 Protocol XI.

Meeting of Wednesday, June 22nd, 1910.

The Tribunal assembled at 10 a.m.

The Honourable George Turner resumed his Argument.

At 12.03 the Tribunal took a recess.

92909°—S. Doc 870, 61-3, vol 1 4
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The Tribunal reassembled at 2 p.m., when the Honourable George

Turner continued his Argument.

At 4.07 p.m. the Tribunal adjourned until Thursday, June 23rd,

at 10 a.m.

Done at The Eagxie, June 22nd, 1910.

The President:

Lammasch.

The Secretary general:

MiCHIELS VATSr VeRDUYNEN.

The Secretaries:

ROELL.

Charles D. White.
George Young.

43 Protocol XII.

Meeting of Thursday^ June 23rd^ 1910,

The Tribunal assembled at 10 a.m.

The Honourable George Turner resumed his Argument.

At 12.03 the Tribunal took a recess.

The Tribunal reassembled at 2 p.m., when the Honourable George

Turner continued his Argument.

At 3.52 p.m. the Tribunal adjourned until Friday, June 24th, at

10 a.m.

Done at The Hague, June 23rd, 1910.

The President

:

Lammasch.

The Secretary general:

MiCHIELS VAN VeRDUTNEN.

The Secretaries:

ROELL.

Charles D. White.
George Young.

45 Protocol XIII.

Meeting of Friday, June 24-th, 1910.

The Tribunal assembled at 10 a. m.

The Honourable George Turner resumed his Argument.

At 12.03 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Honourable George
Turner continued his Argument.
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At 4.18 p. m. the Tribunal adjourned until Monday, June 2Tth, at

10 a. m.

Done at The Hague, June 24th, 1910.

The President:

The Secretary general:

The Secretaries;

Lammasch.

MiCHIELS VAN VeRDUYNEN.

ROELL.

Charles D. White.

George Young.

47 Protocol XIV.

Meeting of Monday, June 27th, 1910,

The Tribunal assembled at 10.10 a. m.

The Honourable George Turner resumed his Argument,

At 12.12 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Honourable George

Turner continued his Argument.

At 4.10 p. m. the Tribunal adjourned until Tuesday, June 28th, at

10 a. m.

Done at The Hague^ June 27th, 1910.

The President:

The Secretary general:

The Secretaries:

Lammasch.

MiCHIELS VAN VeRDUYNEN.

RoELL.

Charles D. White.
George Young.

49 Protocol XV.

Meeting of Tuesday, June 28th, 1910.

The Tribunal assembled at 10.10 a. m.

The Honourable George Turner resumed his Argument.

At 12—the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Honourable George

Turner continued his Argument.
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At 4.15 p. m. the Tribunal adjourned until Thursday, June 30th,

at 10 a. m.

Done at The Hague^ June 28th, 1910.

The President:

Lammasch.

The Secretary general:

MiCHIELS VAN VeRDUTNEN.

The Secretaries:

ROELL.

Charles D. White.
George Young.

51 Protocol XVI.

Meeting of Thursday^ June 30th^ 1910,

The Tribunal assembled at 10 a. m.

The Honourable George Turner resumed his Argument.

At 12.15 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Honourable George

Turner continued his Argument.

At 4.40 p. m. the Tribunal adjourned until Friday, July 1st, at

10 a. m.

Done at The Hague^ June 30th, 1910.

The President

:

Lammasch.

The Secretary general:

MiCHIELS VAN VeRDUYNEN.

The Secretaries:

ROELL.

Charles D. White.
George Young.

53 Protocol XVII.

Meeting of Friday^ Jidy 1st, 1910.

The Tribunal assembled at 10 a. m.

The Honourable George Turner resumed his Argument.

At 12 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m. when the Honourable George

Turner continued and concluded his Argument.

At 3.35 p. m. the Tribunal adjourned until Monday, July 4th, at

10 a. m.
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Done at The Hague, July 1st, 1910.

The President:

Lammasch.
The Secretary general I

MiCHIELS VAN VeRDUYNEN.

The Secretaries:

ROELL.

Charles D. White.
George Young.

55 Protocol XVIII.

Meeting of Monday, July Jfth, 1910.

The Tribunal assembled at 10 a. m.

Sir James S. Winter began his Argument on behalf of Great

Britain.

At the request of the President the Secretary General read the

following

:

The two Counsel who have opened the case for both Parties having

discussed all the questions and some of them in all their details, the

Court expresses the opinion that the four Counsel who are next to

follow might content themselves with the discussion of those topics

which have not so far been treated ex professo and might succeed in

doing so by taking together not more than two weeks, that is to say,

four days for each Party.

For the purpose of enlarging the time at the disposal of these

Counsel the Court is willing, if wanted, to sit in the next two weeks

in the afternoon till five o'clock.

Of course it is expected that the Counsel who close for the respec-

tive Parties will cover all the questions at issue without any limita-

tion as to time.

At 12.10 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when Sir James S. Winter

continued his Argument.

At 4.10 p. m. the Tribunal adjourned until Tuesday, July 5th at

10 a. m.

Done at The Hague, July 4th, 1910.

The President

:

The Secretary general

:

The Secretaries:

Lammasch.

MiCHIELS VAN VeRDUTNEN.

Roell.

Charles D. White,

George Young.
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57 Protocol XIX.

Meeting of Tuesday, July 5th, 1910.

The Tribunal assembled at 10 a. m.

Sir James S. Winter resumed and concluded his Argument.

At 11.55 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Honourable Charles

B. Warren began his Argument on behalf of the United States.

At 4,05 p. m. the Tribunal adjourned until Thursday, July 7th, at

10 a. m.

Done at The Hague, July 5th, 1910.

The President:

Lammasch.
The Secretary general:

MiCHIELS VAN VeRDUYNEN.
The Secretaries:

ROELL.

Charles D. White,
George Young.

59 Protocol XX.

Meeting of Thursday, July 7th, 1910.

The Tribunal assembled at 10 a. m.

The Honourable Charles B. Warren resumed his Argument.

At 12 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m.. when the Honourable Charles

B. Warren continued his Argument.

At the close of the meeting the President, on behalf of the Court,

asked Counsel on both sides to state whether they understand the

position of Great Britain to be that under the renunciation clause of

the Treaty of 1818 the United States have renounced for their in-

habitants the right to enter bays that are non-territorial as well as

those that are territorial, that is to say bays in the geographical sense

of the word without referring to their territoriality.

At 4.30 p. m. the Tribunal adjourned until Friday, July 8th at

10 a. m.

Done at The Hague, July Tth, 1910.

The President:

The Secretary general:

The Secretaries:

Lammasch.

MiCHIELS VAN VeRDUYNEN.

RoELL.

Charles D. White.
George Young.
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61 Protocol XXL

Meeting of Friday, July 8th, 1910,

The Tribunal assembled at 10 a. m.
The Honourable Elihu Root, Counsel for the United States, reply-

ing to the question put by the President at the end of the preceding

sitting, read the following statement:

The Counsel of the United States have the honor to answer the

question asked b}' the President, in behalf of the Tribunal, on the

7th of July, as follows :

—

They understand the position of Great Britain to be that under the

renunciation clause of the Treaty of 1818 the United States has re-

nounced the right to have its inhabitants take fish in bays in the

geographical sense of the word, without referring to their territorial-

ity, as stated

:

1. In the British Case, page 83

:

His Majesty's Government contend that the negotiators of the
treaty meant by " bays," all those waters which, at the time, everyone
knew as bays.

2. In the British Case, page 103

:

His Majesty's Government contends that the term " bays," as
used in the renunciation clause of article one, includes all tracts of
water on the non-treaty coasts which were known under the name of
" bays " in 1818, and that the 3 marine miles must be measured from
a line drawn between the headlands of those waters.

3. In the British Case, page 104:

The negotiators of the convention were dealing, therefore, with
tracts of water on the shores of His Majestj-'s dominions which were
known to ever3'one under the name of "• bays "—tracts of varying
size and of varying conformation, some with greater and some with
less width between their headlands, ranging from inclosures of con-

siderable extent to inlets of small size. They used the term
62 " bays " without any qualification whatever, and the inference

is irresistible, as His Majesty's Government submits, that the
term was intended to apply to all the waters on those shores which
were known to the negotiators and to the public, and were marked
on the maps at the time, as " bays." If it had been intended that the

term should apply only to a limited class of the waters which were
then called " bays," an express limitation would have been inserted

to give effect to that intention.

4. In the British Counter Case, page 43

:

There is no qualification of any kind in regard to bays, and the

necessary conclusion is that the treaty meant what it said and applied

to all those tracts of water on the British American coasts which were
known as bays at the date of the treaty.
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5. In the British Argument, page 92

:

It has been suggested that the natural meaning of the term "baj^s"
may be limited by the words which follow, namely, " of His Britan-

nic Majesty's dominions in America." Great Britain contends that

these words are merely descriptive of the locality of the bays, and
that they have no other significance. In the Counter-Case of the

United States the attitude of Great Britain on this point has been

misunderstood. It is there stated that " the British Case is based on
the assumption that the words, 'bays, creeks or harbours of His
Britannic Majesty's Dominions in America,' as used in the renun-
ciatory clause of the treaty, were intended to be descriptive of terri-

torial waters of Great Britain," and an argument is thereupon formu-
lated on that issue. This is a misapprehension. The contention of

His Majesty's Government is stated quite clearlj^ in the British Case,

and has been stated in the same way on many occasions during the

last seventy years. It is that the treaty relates to all bays on the

British coasts. In that view no question can arise as to territorial

jurisdiction : the words of the article are read in their natural sense

as referring to all the tracts of water known as bays on the coasts

of the British dominions in North America.

The Right Honourable Sir "William Snowdon Robson, Counsel for

Great Britain, spoke as follows:

I will just add to the extract that my learned friend, Mr.

63 Root, has read the last sentence of that passage on page 92 of

the British Argument. It follows on

:

It is abundantly clear that all the bays on these coasts were within

British jurisdiction, but, in the view that His Majesty's Government
presents, the question is not material.

I think I may add to that passage the answer to the question that

the learned President put in very simple and concise terms. It is

that Great Britain, while contending that the bays in question (re-

ferred to by the President) are in fact territorial, says also that the

United States by the terms of the treaty have renounced for their

fishermen the right to enter these bays, except for the purposes men-

tioned in the treaty itself—whether apart from the treaty these bays

be territorial or be not territorial. We say they are territorial, but

we say that in view of the terms of the Treaty of 1818, which contain

an express renunciation, their territoriality is immaterial, so far as

this Tribunal is concerned.

The Honourable Charles B. Warren then resumed his Argument.

At 12 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Honourable Charles

B. Warren continued his Argument.

At 4.06 p. m. the Tribunal adjourned until Monday, July 11th, at

10 a. m.

Done at The Hague, July 8th, 1910.

The President:

Lammasch.
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The Secretary general:

MiCHIELS VAN VeRDUYNEN.
The Secretaries:

ROELL.

Charles D. "White.

George Youxg.

65 Protocol XXII.

Meeting of Monday, July 11th, 1910.

The Tribunal assembled at 10 a. m.

The Honourable Charles B. Warren resumed his Argument.

At 12 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Honourable Charles

B. Warren continued and concluded his Argument.

At 5.45 p. m, the Tribunal adjourned until Tuesday, July 12th, at

10 a. m.

Done at The Hague, July 11th, 1910.

The President

:

Lammasch.
The Secretary general:

MiCHIELS VAN VeRDUYNEN.
The Secretaries:

EOELL.

Charles D. White.
George Young.

67 Protocol XXIII.

Meeting of Tuesday, July 12th, 1910.

The Tribunal assembled at 10 a. m.

Mr. John S. EAvart began his Argument on behalf of Great

Britain.

At 12 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when Mr. John S. Ewart
continued his Argument.

At 4 p. m. the Tribunal adjourned until Thursday, July 14th, at

10 a. m.

Done at The Hague, July 12th, 1910.

The President:

Lammasch.
The Secretary general:

MiCHIELS VAN VeRDUTNEN.
The Secretaries:

KOELL.

Charles D. White.

George Young.
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69 Protocol XXIV.

Meeting of Thursday^ July IJ^th^ 1910.

The Tribunal assembled at 10 a. m.

Mr. John S. Ewart resumed his Argument.

At 12 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when Mr. John S. Ewart

continued his Argument.

At 4 p. m. the Tribunal adjourned until Monday, July ISth, at

10 a. m.

Done at The Hague, July 14th, 1910.

The President

:

Lammasch.

The Secretary general:

MiCHIELS VAN VeRDUTNEN.

The Secretaries:

ROELL.

Charles D. White.
George Young.

71 Protocol XXV.

Meeting of Monday^ July 18th^ 1910,

The Tribunal assembled at 10 a. m.

Mr. John S. Ewart resumed his Argument.

At 12 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when Mr. John S. Ewart

continued his Argument.

At 4.37 p. m. the Tribunal adjourned until Tuesday, July 19th, at

10 a. m.

Done at The Hague, July 18th, 1910.

The President

:

Lammasch.
The Secretary general

:

MiCHIELS VAN VeRDUYNEN.
The Secretaries:

ROELL.

Charles D. White.
George Young.

73 Protocol XXVI.

Meeting of Tuesday, July 19th, 1910.

The Tribunal assembled at 10 a. m.

Mr. John S. Ewart resumed and concluded his Argument.

At 12.20 the Tribunal took a recess.
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The Tribunal reassembled at 2.15 p. m.
At the request of the President the Secretary general read the

following

:

In pursuance of the provisions of Article II of the Special Agree-
ment of the 27th of January 1909 both parties have called the atten-
tion of the Tribunal to different legislative and executive acts of the
other party for the purpose of asking the Tribunal to point out in
what respects, if an}^ they are inconsistent with the true interpreta-
tion of the Treaty. Without in any way expressing an opinion on
any of the questions submitted to the Tribunal, it believes that it

would facilitate its work and expedite the final disposition of this
case if the Parties supplied the Tribunal with a detailed statement
of the particular provisions of the statutes and regulations to which
they object, accompanied by an exposition of the grounds of such
objection. The objection of each Party to be communicated to the
other. The objections should be made known to the Tribunal and
the adverse Party within one week from this day and the answer of
the adverse Party within one week thereafter, so that the Tribunal
before taking the question submitted under advisement may have the
benefit of a complete statement of the objections from each Party
with such answer as the other Party may desire to make. In addi-
tion to the written objections the Tribunal would be pleased to receive
such further oral statement as either Party may choose to make.

If the Counsel of the respective Parties desire to submit to the
Tribunal, either orally or in writing, any view or suggestions

74 in regard to the subject matter of article 4 of the special
agreement, they will be heard or received at the convenience

of counsel.

The Honourable Samuel J. Elder began his Argument on behalf of

the United States.

At 4.25 p. m. the Tribunal adjourned until Thursday, July 21st, at

10 a. m.

Done at The Hague, July 19th, 1910.

The President:

Lammasch.
The Secretary general:

MiCHIELS VAN VeRDUYNEN.
The Secretaries;

ROELL.

Charles D. White.
George Young.

75 Protocol XXVII.

Meeting of Thursday, July 21st, 1910.

The Tribunal assembled at 10 a. m.

The Honourable Samuel J. Elder resumed his Argimient.

At 12 the Tribunal took a recess.
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The Tribunal reassembled at 2 p. m., when the Honourable Samuel

J. Elder continued his Argument.

At 4.02 p. m. the tribunal adjourned until Friday, July 22nd, at

10 a. m.

Done at The Hague, July 21st, 1910.

The President:

Lammascii.

The Secretary general:

MiCHIELS VAN VeRDUYNEN.

The Secretaries;

EOELL.

Charles D. White.
George Young.

77 Protocol XXVIII.

Meeting of Friday, July 22nd, 1910.

The Tribunal assembled at 10 a. m.

The Honourable Samuel J. Elder resumed his Argument.

At 12.10 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Honourable Samuel

J. Elder continued and concluded his Argument.

At 4.45 p. m. the Tribunal adjourned until Monday, July 25th, at

10 a. m.

Done at The Hague, July 22nd, 1910.

The President:

Lammasch.
The Secretary general:

MiCHIELS VAN VeRDUYNEN,

The Secretaries:

Roell.

Charles D. White.
George Young.

79 Protocol XXIX.

Meeting of Monday, July 25th, 1910.

The Tribunal assembled at 10 a. m.

The Right Honourable Sir William Snowdon Robson began his

Argument on behalf of Great Britain.

At 12 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Right Honourable

Sir William Snowdon Robson continued his Argument.
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At 3.55 p. m. the Tribunal adjourned until Tuesday, July 2Gth, at

10 a. m.

Done at The Hague, July 25th, 1910.

The President:

IjAMMASCH.
The Secretary general:

MiCHIELS VAN VeRDUYNEN.
The Secretaries:

ROELL.

Charles D. White.
George Young.

81 Protocol XXX.

Meeting of Tuesday , July 26th, 1910.

The Tribunal assembled at 10 a. m.

The Right Honourable Sir William Snowdon Robson continued

his Argument on behalf of Great Britain.

At 12.05 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when, pursuant to the request

on the part of the Tribunal which is incorporated in the Protocol of

July 19th, the Right Honourable Sir William Snowdon Robson said,

with regard to the particulars of objection which had been delivered

by Great Britain complaining of the executive act of the United
States Government in sending warships to the territorial waters in

question, that it would be unnecessary to trouble the Tribunal for

any judgment upon that particular executive act in view of the rec-

ognized motives of the United States in taking this action and of the

relations maintained by their representatives with ttie local au-

thorities.

The Honourable Elihu Root presented to the Members of the Tri-

bunal printed copies of a Statement of specific provisions of certain

legislative and executive acts of Newfoundland and Canada called

to the attention of the Tribunal by the United States for action pur-

suant to Articles II and III of the Special Agreement of January

27th, 1909, copies of which Statement were also put at the disposal

of the other Party.

He further said in rej^ly to the last clause of the aforesaid request

of the Tribunal, which is in these words: "If the counsel of the

respective Parties desire to submit to the Tribunal, either orally or in

writing, any view or suggestions in regard to the subject matter of

Article IV of the Special Agreement, they will be heard or received

at the convenience of counsel," that the United States have under

consideration the question, whether it would be practicable to

82 make any suggestion of any value upon that subject in advance

of the Award. Any rules which may be formulated by the
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Tribunal under Article IV would necessarily depend so largely upon

the Award, that Counsel for the United States have not yet seen how
they could make any useful suggestions. They have it under consid-

eration, however, and will be at any time ready to conform to any

further expression on the part of the Tribunal.

The Right Honourable Sir William Snowdon Robson then said,

with regard to the particulars of objection put forward by the United

States, that he had not had an opportunity yet of considering them

and asked that consideration of them might be delayed.

The President stated that the Tribunal had no objection to offer to

that course.

The Right Honourable Sir William Snowdon Robson then con-

tinued his Argument.

At 4 p. m. the Tribunal adjourned until Thursday, July 28th,

at 10 a. m.

Done at TU Hague, July 26th, 1910.

The President:

The Secretary general:

The Secretaries:

Lammasch.

MiCHIELS VAN VeRDUYNEN.

ROELL.

Charles D. White,
George Young.

83 Protocol XXXI.

Meeting of Thursday, July 28th, 1910.

The Tribunal assembled at 10 a. m.

The Right Honourable Sir William Snowdon Robson resumed his

Argument.

At 12.02 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Right Honourable

Sir William Snowdon Robson continued his Argument.

At 4 p. m. the Tribunal adjourned until Friday, July 29th, at

10 a. m.

Done at The Hague, July 28th, 1910.

The President:

Lammasch.

The Secretary general:

MiCHIELS VAN YeRDUYNEN.

The Secretaries:

RoELL.

Charles D. White.
George Young.
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85 Protocol XXXII.

Meeting of Friday, July 29th, 1910.

The Tribunal assembled at 10 a. m.

The Right Honourable Sir William Snowdon Robson resumed his

Argument.

At 12 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Right Honourable

Sir William Snowdon Robson continued his Argument.

At 4.10 p. m. the Tribunal adjourned until Monday, August 1st,

at 10 a. m.

Done at The Hague, July 29th, 1910.

The President

:

Lammasch.

The Secretary general:

MiCHIELS VAN VeRDUYNEN.

The Secretaries:

ROELL.

Charles D. White.
George Young.

87 Proto(X)l XXXIII.

Meeting of Monday, August 1st, 1910.

The Tribunal assembled at 10 a. m.

The Right Honourable Sir William Snowdon Robson resumed his

Argument.

At 12 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Right Honourable

Sir William Snowdon Robson continued his Argument.

At 4 p. m. the Tribunal adjourned until Tuesday, August 2nd,

at 10 a. m.

Done at The Hague, August 1st, 1910.

The President

:

Lammasch.

The Secretary general

:

MiCHIELS VAN VeRDUYNEN.

The Secretaries:

Roell.

Charles D. White.

George Young.
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89 Protocol XXXIV.

Meeting of Tuesday^ August 2nd, 1910.

The Tribunal assembled at 10 a. m.

The Right Honourable Sir William Snowdon Robson resumed his

Argument.

At 12.15 the Tribunal took a recess.

The Tribunal reassembled at 2.15 p. m., when the Right Honourable

Sir William Snowdon Robson continued his Argument, concluding

the same at 2.35, and laid before the Tribunal the Answer of Great

Britain to the Statement of the United States as to the Statutes and

Regulations to which objection is taken.

After a recess of five minutes the Honourable Elihu Root began hiS

Argument on behalf of the United States.

At 4.30 p. m. the Tribunal adjourned until Thursday, August 4th,

at 10 a. m.

Done at The Hague, August 2nd, 1910.

The President:

Lammasch.

The Secretary general:

MiCHIELS VAN VeRDUTNEN.

The Secretaries:

ROELL.

Charles D. WnrrE.
George Young.

91 Protocol XXXV.

Meeting of Thursday, August J^th, 1910.

The Tribunal assembled at 10 a. m.

The Honourable Elihu Root resumed his Argument.

At 12.15 the Tribunal took a recess.

The Tribunal reassembled at 2.15 p. m., when the Honourable Elihu

Root continued his Argument.

At 4.15 p. m. the Tribunal adjourned until Friday, August 5th, at

10 a. m.

Done at The Hague, August 4th, 1910.

The President:

Lammasch.

The Secretary general:

Michiels van Verduynen.
The Secretaries:

RoELL.

Charles D. White.
George Young.
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93 Protocol XXXVI.

Meeting of Friday, Augfust 6th, 1910,

The Tribunal assembled at 10 a. m.

The Honourable Elihu Root resumed his Argument,
At 12.15 the Tribunal took a recess.

The Tribunal reassembled at 2.15 p. m., when the Honourable
Elihu Root continued his Argument.

Mr. Root announced, in response to the request of the Tribunal

made June 20th to the Agent and Counsel of the respective Parties,

that Mr. Hugh M, Smith, Deputy Commissioner of Fisheries of the

United States was designated by the United States to act tis member
of the Commission provided for by Article III of the Special Agree-

ment of January 2Tth, 1909.

At 4.15 p. m. the Tribunal adjourned until Monday, August 8th,

at 10 a. m.

Done at The Hague, August 5thj 1910.

The President

:

Lammasch.
The Secretary general:

MiCHIELS VAN VeRDUYNEN.
The Secretaries;

ROELL.

Charles D. White.
George Young.

95 Protocol XXXVII.

Meeting of Monday, August 8th, 1910,

The Tribunal assembled at 10 a. m.

The Honourable Elihu Root resumed his Argument.

At 12.15 the Tribunal took a recess.

The Tribunal reassembled at 2.15 p. m., when the Honourable

Elihu Root continued his Argument.

At 4.15 p. m. the Tribunal adjourned until Tuesday, August 9th,

at 10 a. m.

Done at The Hague, August 8th, 1910.

The President

:

Lammasch,
The Secretary general:

MiCHIELS VAN VeRDUYNEN.
The Secretaries:

ROELL.

Charles D. White.
George Young.

92909°—S. Doc. 870, 61-S, vol 1 5
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97 Protocol XXXVIII.

Meeting of Tuesday^ August 9th^ 1910,

The Tribunal assembled at 10 a. m.

The Honourable Elihu Boot resumed his Argument.

At 12.05 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Honourable Elihu

Root continued his Argument.

At 3.50 p. m. the Tribunal adjourned until Thursday, August 11th,

at 10 a. m.

Done at The Hague, August 9th, 1910.

The President:

Lammasch.
The Secretary general:

MiCHIELS VAN VeRDUYNEN.

The Secretaries:

ROELL.

Charles D. White,
George Young.

99 Protocol XXXIX.

Meeting of Thursday, August 11th, 1910,

The Tribunal assembled at 10 a. m.

The Honourable Elihu Root resumed his Argument.

At 12.15 the Tribunal took a recess.

The Tribunal reassembled at 2.15 p. m., when the Honourable

Elihu Root continued his Argument.

At 4.35 p. m. the Tribunal adjourned until Friday, August 12th,

at 10 a. m.

Done at The Hague, August 11th, 1910.

The President:

Lammasch.

The Secretary general:

Michiels van Verduynen.

The Secretaries:

RoELL.

Charles D. White.
George Young.

101 Protocol XL.

Meeting of Friday, August 12th, 1910,

The Tribunal assembled at 10 a. m.

The Honorable Elihu Root resumed his Argument.

At 12 the Tribunal took a recess.

The Tribunal reassembled at 2 p. m., when the Honourable Elihu

Root continued his Argument, concluding the same at 3.15.
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The Eight Honourable William Snowdon Robson thereupon made
some further observations in regard to new evidence introduced by

the Honourable Elihu Root.

The President then spoke as follows:

Gentlemen : There is a noble custom prevailing among the Mem-
bers of the bar in Anglo-Saxon countries to address one another as

friends, even if they represent the adverse parties of a litigation. So
Counsel on one side and on the other have done in this international

proceeding.

So much the more it may be my privilege, in the name of the

Tribunal, to address Counsel on both sides as our friends and to

thank you for all the friendly assistance you have lent us during
these weeks and months. You have led us through the maze of a

hundred years of diplomatic correspondence, through the jungle of

entangled statutes, through the dark forest of almost metaphysical
problems, in which it was sometimes difficult to see our path, up to the

summit of the mountain, where we hope we may see the problem we
have to deal with in the light of truth and of justice.

I thank you all for the most valuable assistance we have had from
your speeches, for the courtesy you have shown us and especially for

the courtesy you have shown to one another. I am sure that the

chivalrous spirit in which you have treated the grave controversies

existing between your countries will facilitate us to come to a just

and happy solution of them.
102 It is with regret that we take leave of you, who have been

our friends and our guides in this long and sometimes laborious

journey.
I beg the Agents of both Parties as well as the Secretary General

and his Colleagues to accept the preliminary expression of our thanks,
preliminary, as we shall apply to their assistance still for some time
in our future work.

I also consider it my duty, before leaving, to thank the gentlemen
who have their places immediately before me—and I desire to have
their names on the record: !Mr. Xelson R. Butcher, ^Ir. F. R. Hanna.
Mr. Geo. Simpson, Mr. G. van Casteel and Mr. John W. Hulse—and
their assistants for the accuracy, intelligence and punctuality with
which they have reported the case.

The day of the next meeting for publication of the Award will be
communicated to the Agents and Counsel of the Parties at least 4
days in advance.

I declare the discussion closed : the Tribunal adjourns sine die.

Done at The Hague, August 12th, 1910.

The President:

Lammasch.
The Secretary general:

MiCHIELS VAN VeRDUTNEN.

The Secretaries:

ROELL.

Charles D. "White.

George Young.
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Protocol XLI.

FORTY-FIRST DAT: WEDNESDAY, SEPTEMBER 7, 1910.

The Tribunal met at 10 a. m., at the Pemianent Court of Arbitra-

tion, with closed doors, all the Arbitrators being present.

The five Arbitrators signed the Final Award of the Tribunal in

triplicate original, one for each of the Parties, and the third to be

preserved in the archives of the International Bureau of the Perma-

nent Court of Arbitration.

The meeting, with closed doors, was followed at 2.30 p. m. by a

public meeting.

There were present the five members of the Tribunal of Arbi-

tration.

There were also present at the meeting :—

•

For the United States of America

:

The Honourable Chandler P. Anderson, Agent;

The Honourable George Turner, formerly a Senator of the United

States from the State of Washington, Counsel

;

The Honourable Samuel J. Elder, Counsel;

The Honourable Charles B. Warren, Counsel

;

The Honourable James Brown Scott, Solicitor for the Depart-

ment of State of the United States, Counsel

;

The Honourable Robert Lansing, Counsel

;

Mr. Otis Thomas Cartwright, Secretary of the Agency.

For Great Britain:

The Honourable Allen B. Aylesworth, King's Counsel, Minister

of Justice of Canada, Agent;

Tlie Right Honourable Sir William Snowdon Robson, Member
of the Privy Council, King's Counsel, Member of Parliament, His

Majesty's Attorney-General, Counsel;

The Honourable Donald Morison, King's Counsel, Minister of

Justice of Newfoundland;

Mr. George F. Shepley, King's Counsel, Counsel;

Mr. a. F. Peterson, King's Counsel, Counsel;

]VIr. W. N. Tilley, Counsel;

Mr. F. a. C. Redden, Solicitor,

64
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104 The President called on the Secretary-General of the Tri-

bunal to read the Award of the Tribunal, which is as fol-

lows :

—

The North Atlantic Coast Fisheries.

Preamhle.

Wliereas a special agreement between the United States of America
and Great Britain, signed at Washington the 27th January, 1909,

and confirmed by interchange of notes dated the 4th March, 1909,

was concluded in conformity with the provisions of the General

Arbitration Treaty between the United States of America and Great

Britain, signed the 4th April. 1908, and ratified the 4th June. 1908;

And whereas the said special agreement for the submission of

questions relating to fisheries on the North Atlantic coast under the

General Treaty of Arbitration concluded between the United States

and Great Britain on the 4th day of April, 1908, is as follows:

—

Article I.

WHiereas by Article I of the convention, signed at London on the

20th day of October, 1818, between Great Britain and the United

States, it Avas agreed as follows:

—

" AVhereas differences have arisen respecting the liberty claimed
by the United States for the inhabitants thereof, to take, dry. and
cure fish on certain coasts, bays, harbours, and creeks of His Britan-
nic Majesty's dominions in America, it is agreed between the High
Contructing Parties that the inhabitants of the said United States
shall have forever, in common with the subjects of His Britannic
Majestj^, the liberty to take fish of every kind on that part of the
southern coast of Newfoundland which extends from Cape Eay to

the Rameau Islands, on the western and northern coast of New-
foundland, from the said Cape Ray to the Quirpon Islands, on the
shores of the Magdalen Islands, and also on the coasts, bays, har-
bours, and creeks from Mount Joly on the southern coast of Labra-
dor, to and through the Straits of Belleisle, and thence northwardly
indefinitely along the coast, without prejudice, however, to any of
the exclusive rights of the Hudson Bay Compan}^; and that the
American fishermen shall also have liberty forever, to dry and cure
fish m any of the unsettled bays, harbours, and creeks of the southern
part of the coast of Newfoundland hereabove described, and of the
coast of Labrador; but so soon as the same, or any portion thereof,

shall be settled, it shall not be lawful for the said fishermen to dry
or cure fish at such portion so settled, without previous agreement
for such purpose with the inhabitants, proprietors, or possessors of
the ground.—And the United States hereby renounce forever, any
liberty heretofore enjoyed or claimed by the inhabitants thereof, to

take, dry, or cure fish on, or within three marine miles of any of the

coasts, baj-s, creeks, or harbours of His Britannic Majest^^'s domin-
ions in America not included within the above-mentioned limits;
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provided, however, that the American fishermen shall be admitted
to enter such ba^^s or harbours for the purpose of shelter and of

repairing damages therein, of purchasing wood, and of obtaining

water, and for no other purpose whatever. But they shall be under
such restrictions as may be necessary to prevent their taking, drying
or curing fish therein, or in any other manner whatever abusing the

privileges hereby reserved to them."

And, whereas, differences have arisen as to the scope and meaning

of the said article, and of the liberties therein referred to, and other-

wise in respect of the rights and liberties which the inhabitants of

the United States have or claim to have in the waters or on the

shores therein referred to

:

It is agreed that the following questions shall be submitted for

decision to a Tribunal of Arbitration constituted as hereinafter

provided :

—

Question 1.—To what extent are the following contentions or either

of them justified?

It is contended on the part of Great Britain that the exercise of

the liberty to take fish referred to in the said article, which the in-

habitants of the United States have forever in common with the

subjects of His Britannic Majesty, is subject, without the consent of

the United States, to reasonable regulation by Great Britain, Can-

ada, or Newfoundland in the form of municipal laws, ordinances, or

rules, as, for example, to regulations in respect of (1) the

105 hours, days, or seasons when fish may be taken on the treaty

coasts; (2) the method, means, and implements to be used in

the taking of fish or in the carrying on of fishing operations on such

coasts; (3) any other matters of a similar character relating to fish-

ing; such regulations being reasonable, as being, for instance

—

(a.) Appropriate or necessary for the protection and preservation

of such fisheries and the exercise of the rights of British subjects

therein and of the liberty which by the said Article I the inhabitants

of the United States have therein in common with British subjects;

(&.) Desirable on grounds of public order and morals;

(c.) Equitable and fair as between local fishermen and the in-

habitants of the United States exercising the said treaty liberty, and

not so framed as to give unfairly an advantage to the former over

the latter class.

It is contended on the part of the United States that the exercise

of such liberty is not subject to limitations or restraints by Great

Britain, Canada, or Newfoundland in the form of municipal laws,

ordinances, or regulations in respect of (1) the hours, days, or sea-

sons when the inhabitants of the United States may take fish on the

treaty coasts, or (2) the method, means, and implements used by

them in taking fish or in carrying on fishing operations on such
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coasts, or (3) any other limitations or restraints of similar char-

acter

—

(a.) Unless they are appropriate and necessary for the protection

and preservation of the common rights in such fisheries and the

exercise thereof; and

(&.) Unless they are reasonable in themselves and fair as between

local fishermen and fishermen coming from the United States, and not

so framed as to give an advantage to the former over the latter class;

and

(c.) Unless their appropriateness, necessity, reasonableness, and
fairness be determined by the United States and Great Britain by

common accord and the United States concurs in their enforcement.

Question 2.—Have the inhabitants of the United States, while ex-

ercising the liberties referred to in said article, a right to employ as

members of the fishing crews of their vessels persons not inhabitants

of the United States?

Question 3.—Can the exercise by the inhabitants of the United

States of the liberties referred to in the said article be subjected,

without the consent of the United States, to the requirements of entry

or report at custom-houses or the payment of light or harbour or

other dues, or to any other similar requirement or condition or

exaction?

Question Jf.—Under the provision of the said article that the Amer-
ican fishermen shall be admitted to enter certain bays or harbours for

shelter, repairs, wood, or water, and for no other purpose whatever,

but that they shall be under such restrictions as may be necessary to

prevent their taking, drying, or curing fish therein or in any other

manner Avhatever abusing the privileges thereby reserved to them, is

it permissible to impose restrictions making the exercise of such

privileges conditional upon the payment of light or harbour or other

dues, or entering or reporting at custom-houses or any similar con-

ditions?

Question 5.—From where must be measured the " three marine

miles of any of the coasts, bays, creeks, or harbours '' referred to in

the said article?

Question 6.—Have the inhabitants of the United States the liberty

under the said article or otherwise to take fish in the bays, harbours,

and creeks on that part of the southern coast of Newfoundland which

extends from Cape Kay to Kameau Islands, or on the western and

northern coasts of Newfoundland from Cape Ray to Quirpon Islands,

or on the Magdalen Islands?

Question 7.—Are the inhabitants of the United States whose ves-

sels resort to the Treaty Coasts for the purpose of exercising the

liberties referred to in Article I of the treaty of 1818 entitled to have

for those vessels, when duly authorized by the United States in that
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behalf, the commercial privileges on the Treaty Coasts accorded by
agreement or otherwise to United States trading-vessels generally?

Article II.

Either Party may call the attention of the Tribunal to any legis-

lative or executive act of the other Party, specified within three

months of the exchange of notes enforcing this agreement, and
which is claimed to be inconsistent with the true interpretation

106 of the treaty of 1818; and may call upon the Tribunal to ex-

press in its Award its opinion upon such acts, and to point out

in what respects, if any, they are inconsistent with the principles laid

down in the Award in reply to the preceding questions; and each

Party agrees to conform to such opinion.

Article III.

If any question arises in the arbitration regarding the reasonable-

ness of any regulation or otherwise which requires an examination

of the practical effect of any provisions in relation to the conditions

surrounding the exercise of the liberty of fishery enjoyed by the

inhabitants of the United States, or which requires expert informa-

tion about the fisheries themselves, the Tribunal may, in that case,

refer such question to a Commission of three expert specialists in

such matters; one to be designated by each of the Parties hereto,

and the third, who shall not be a national of either Party, to be

designated by the Tribunal. This Commission shall examine into

and report their conclusions on any question or questions so referred

to it by the Tribunal, and such report shall be considered by the

Tribunal, and shall, if incorporated by them in the Award, be

accepted as a part thereof.

Pending the report of the Commission upon the question or ques-

tions so referred, and without awaiting such report, the Tribunal

may make a separate Award upon all or any other questions before

it; and such separate Award, if made, shall become immediately

effective, provided that the report aforesaid shall not be incorporated

in the Award until it has been considered by the Tribunal. The
expenses of such Commission shall be borne in equal moieties by th^

Parties hereto.

Article IV.

The Tribunal shall recommend for the consideration of the High
Contracting Parties rules and a method of procedure under which

all questions which may arise in the future regarding the exercise

of the liberties above referred to may be determined in accordance
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with the principles laid down in the Award. If the High Contract-

ing Parties shall not adopt the rules and method of procedure so

recommended, or if they shall not, subsequently to the delivery of the

Award, agree ujjon such rules and methods, then any differences

which may arise in the future between the High Contracting Parties

relating to the interpretation of the Treaty of 1818 or to the effect

and api^lication of the Award of the Tribunal shall be referred

informally to the Permanent Court at The Hague for decision by

the summary procedure proAdded in Chapter IV of The Hague Con-

vention of the 18th October, 1907.

Article V.

The Tribunal of Arbitration provided for herein shall be chosen

from the general list of members of the Permanent Court at The
Hague, in accordance with the provisions of Article XLV of the

Convention for the Settlement of International Disputes, concluded

at the second Peace Conference at The Hague on the 18th October,

1907. The provisions of said convention, so far as applicable and
not inconsistent herewith, and excepting Articles LIII and LIV,
shall govern the proceedings under the submission herein provided

for.

The time allowed for the direct agreement of His Britannic

Majesty and the President of the United States on the composition

of such Tribunal shall be three months.

•

Article VI.

The pleadings shall be communicated in the order and within the

time following:

—

As soon as may be and within a period not exceeding seven months
from the date of the exchange of notes making this agreement bind-

ing the printed case of each of the Parties hereto, accompanied by

printed copies of the documents, the official correspondence, and all

other evidence on which each Party relies, shall be delivered in dupli-

cate (with such additional copies as may be agreed upon) to the agent

of the other Party. It shall be sufficient for this purpose if such case

is delivered at the British Embassy at Washington or at the Ameri-

can Embassy at London, as the case may be, for transmission to the

agent for its Government.

Within fifteen days thereafter such printed case and accom-

107 panying evidence of each of the Parties shall be delivered in

duplicate to each member of the Tribunal, and such delivery

may be made by depositing within the stated period the necessary

number of copies with the International Bureau at The Hague for

transmission to the Arbitrators.
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After the delivery on both sides of such printed case, either Party

may, in like manner, and within four months after the expiration of

the period above fixed for the delivery to the agents of the case, de-

liver to the agent of the other Party (with such additional copies as

may be agreed upon), a printed counter-case accompanied by printed

copies of additional documents, correspondence, and other evidence

in reply to the case, documents, correspondence, and other evidence so

presented by the other Party, and within fifteen days thereafter such

Party shall, in like manner as above provided, deliver in duplicate

such counter-case and accompanying evidence to each of the Ar-

bitrators.

The foregoing provisions shall not prevent the Tribunal from per-

mitting either Party to rely at the hearing upon documentary or

other evidence which is shown to have become open to its investiga-

tion or examination or available for use too late to be submitted

within the period hereinabove fixed for the delivery of copies of evi-

dence, but in case any such evidence is to be presented, printed copies

of it, as soon as possible after it is secured, must be delivered, in like

manner, as provided for the delivery of copies of other evidence, to

each of the Arbitrators and to the agent of the other Party. The ad-

mission of any such additional evidence, however, shall be subject to

such conditions as the Tribunal may impose, and the other Party shall

have a reasonable opportunity to offer additional evidence in rebuttal.

The Tribunal shall take into consideration all evidence which is

offered by either Party.

Article VII.

If in the case or counter-case (exclusive of the accompanying

evidence) either Party shall have specified or referred to any docu-

ments, correspondence, or other evidence in its own exclusive posses-

sion without annexing a copy, such Party shall be bound, if the other

Party shall demand it within thirty days after the delivery of the

case or counter-case respectively, to furnish to the Party applying

for it a copy thereof; and either Party may, within the like time,

demand that the other shall furnish certified copies or produce for

inspection the originals of any documentary evidence adduced by

the Party upon whom the demand is made. It shall be the duty

of the Party upon whom any such demand is made to comply with it

as soon as may be, and within a period not exceeding fifteen days

after the demand has been received. The production for inspection

or tlie furnishing to the other Party of official governmental publica-

tions, publishing, as authentic, copies of the documentary evidence

referred to, shall be a sufficient compliance with such demand, if

such governmental publications shall have been published prior to
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the 1st day of January, 1908. If the demand is not complied with,

the reasons for the faihire to comj)ly must be stated to the Tribunah

Article VIII.

The Tribunal shall meet within six months after the expiration

of the period above fixed for the delivery to the agents of the case,

and upon the assembling of the Tribunal at its first session each

Party, through its agent or counsel, shall deliver in duplicate to

each of the Arbitrators and to the agent and counsel of the other

Party (with such additional copies as may be agreed upon) a printed

argument showing the points and referring to the evidence upon
which it relies.

The time fixed by this Agreement for the delivery of the case,

counter-case, or argument, and for the meeting of the Tribunal,

may be extended by mutual consent of the Parties.

Article IX.

The decision of the Tribunal shall, if posible, be made within

two months from the close of the arguments on both sides, unless

on the request of the Tribunal the Parties shall agree to extend the

period.

It shall be made in writing, and dated and signed by each mem-
ber of the Tribunal, and shall be accompanied by a statement of

reasons.

A member who may dissent from the decision may record his

dissent when signing.

The language to be used throughout the proceedings shall be

English.

108 Article X.

Each Party reserves to itself the right to demand a revision of

the Award. Such demand shall contain a statement of the grounds

on which it is made and shall be made within five days of the pro-

mulgation of the Award, and shall be heard by the Tribunal within

ten days thereafter. The Party making the demand shall serve a

copy of the same on the opposite Party, and both Parties shall be

heard in argument by the Tribunal on said demand. Tlie demand
can only be made on the discovery of some new fact or circumstance

calculated to exercise a decisive influence upon the Award and which

was unknown to the Tribunal and to the Party demanding the

revision at the time the discussion was closed, or upon the ground
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that the said Award does not fully and sufficiently, within the mean-

ing of this Agreement, determine any question or questions submitted.

If the Tribunal shall allow the demand for a revision, it shall afford

such opportunity for further hearings and arguments as it shall deem
necessary.

Article XI.

The present Agreement shall be deemed to be binding only when

confirmed by the two Governments by an exchange of notes.

In witness whereof this Agreement has been signed and sealed by

His Britannic Majesty's Ambassador at Washington, the Right

Honourable James Bryce. O. M., on behalf of Great Britain, and by

the Secretary of State of the United States, Elihu Root, on behalf

of the United States.

Done at Washington, on the 27th day of January, 1909.

James Bryce. [seal.]

Elihu Root. [seal.]

And whereas the parties to the said Agreement have by common
accord, in accordance with Article V, constituted as a Tribunal of

Arbitration the following members of the Pennanent Court at The
Hague: Mr. H. Lammasch, Doctor of Law, Professor of the Uni-

versity of Vienna, Aulic Councillor, Member of the Upper House of

the Austrian Parliament ; His Excellency Jonkheer A. F. De Savor-

nin Lohman. Doctor of Law, Minister of State, former ]Minister of

the Interior, Member of the Second Chamber of the Xetherlands;

the Honourable George Gray, Doctor of Laws, Judge of the United

States Circuit Court of Appeals, former United States Senator; the

Right Honourable Sir Charles Fitzpatrick, ^Member of the Privy

Council. Doctor of Laws, Chief Justice of Canada; the Honourable

Luis Maria Drago, Doctor of Law, former Minister of Foreign

Affairs of the Argentine Republic, Member of the Law Acadeni}' of

Buenos Ayres

;

And whereas the agents of the Parties to the said Agreement liave

duly, and in accordance with the terms of the Agreement communi-

cated to this Tribunal, their cases, counter-cases, printed arguments,

and other documents;

And whereas counsel for the Parties have fully presented to this

Tribunal their oral arguments in the sittings held between the first

assembling of the Tribunal on the 1st June, 1910, to the close of the

hearings on the 12th August, 1010;

Now, therefore, this Tribunal having carefully considered the said

Agreement, cases, counter-cases, printed and oral arguments, and
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the documents presented by either side, after due deliberation makes

the following decisions and awards:

—

Question I.

To what extent are the following contentions, or either of them,

justified?

It is contended on the part of Great Britain that the exercise of

the liberty to take fish referred to in the said article, which the in-

habitants of the United States have for ever in common with the

subjects of His Britannic Majesty, is subject, without the consent of

the United States, to reasonable regulation by Great Britain, Canada,

or Newfoundland in the form of municipal laws, ordinances, or rules,

as, for example, to regulations in respect of (1) the hours, days, or

seasons when fish may be taken on the treaty coasts; (2) the method,

means, and implements to be used in the taking of fish or in the carry-

ing on of fishing operations on such coasts; (3) any other matters of

a similar character relating to fishing ; such regulations being reason-

able, as being, for instance

—

109 (fl.) Appropriate or necessary for the protection and preser-

vation of such fisheries and the exercise of the rights of

British subjects therein, and of the liberty which by the said Article

I the inhabitants of the United States have therein in common with

British subjects;

(b.) Desirable on grounds of public order and morals;

(c.) Equitable and fair as between local fishermen and the inhabi-

tants of the United States exercising the said treaty liberty, and not

so framed as to give unfairly an advantage to the former over the

latter class.

It is contended on the part of the United States that the exercise

of such liberty is not subject to limitations or restraints by Great

Britain, Canada, or Newfoundland in the form of municipal laAvs,

ordinances, or regulations in respect of (1) the hours, days, or sea-

sons when the inhabitants of the United States may take fish on the

treaty coasts, or (2) the method, means, and implements used by them

in taking fish or in carrying on fishing operations on such coasts,

or (3) any other limitations or restraints of similar character

—

(a.) Unless they are appropriate and necessary for the protection

and preservation of the common rights in such fisheries and the ex-

ercise thereof; and

(h.) Unless they are reasonable in themselves and fair as between

local fishermen and fishermen coming from the United States, and

not so framed as to give an advantage to the former over the latter

class; and
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(c.) Unless their appropriateness, necessity, reasonableness, and

fairness be determined by the United States and Great Britain by

common accord and the LFnited States concurs in their enforcement.

Question I, thus submitted to the Tribunal, resolves itself into

two main contentions:

1st. Whether the right of regulating reasonably the liberties con-

ferred by the treaty of 1818 resides in Great Britain

;

2nd. And, if such right does so exist, whether such reasonable

exercise of the right is permitted to Great Britain without the accord

and concurrence of the United States.

The treaty of 1818 contains no explicit disposition in regard to

the right of regulation, reasonable or otherwise; it neither reserves

that right in express terms, nor refers to it in any way. It is there-

fore incumbent on this Tribunal to answer the two questions above

indicated by interpreting the general terms of Article I of the treaty,

and more especially the words " the inhabitants of the United States

shall have, for ever, in common with the subjects of His Britannic

Majesty, the liberty to take fish of every kind." This interpretation

must be conformable to the general import of the instrument, the

general intention of the parties to it, the subject matter of the con-

tract, the expressions actually used and the evidence submitted.

Now in regard to the preliminary question as to whether the right

of reasonable regulation resides in Great Britain :

—

Considering that the right to regulate the liberties conferred by

the treaty of 1818 is an attribute of sovereignty, and as such must

be held to reside in the territorial sovereign, unless the contrary be

provided; and considering that one of the essential elements of

sovereignty is that it is to be exercised within territorial limits, and

that, failing proof to the contrary, the territory is coterminous with

the sovereignty, it follows that the burden of the assertion involved

in the contention of the United States (viz., that the right to regu-

late does not reside independently in Great Britain, the territorial

sovereign) must fall on the United States. And for the purpose of

sustaining this burden, the United States have put forward the fol-

lowing series of propositions, each one of which must be singly con-

sidered.

It is contended by the United States:

(1.) That the French right of fishery under the treaty of 1713

designated also as a liberty, was never subjected to regulation by

Great Britain, and therefore the inference is warranted that the

American liberties of fishery are similarly exempted.

The Tribunal is unable to agree with this contention

:

(a.) Because although the French right designated in 1713 merely

"an allowance" (a term of even less force than that used in
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110 recffird to the American fishery) was nevertheless converted,

in practice, into an exclusive right, this concession on the part

of Great Britain was presumably made because France, before

1713, claimed to be the sovereign of Newfoundland, and, in ceding

the island, had, as the American argument says, " reserved for the

benefit of its subjects the right to fish and to use the strand;"

(h.) Because the distinction between the French and American
right is indicated by the different wording of the statutes for the

observance of treaty obligations towards France and the United

States, and by the British Declaration of 1783;

(c.) And, also, because this distinction is maintained in the treaty

with France of 1904, concluded at a date when the American claim

was approaching its present stage, and by which certain common
rights of regulation are recognised to France.

For the further purpose of such proof it is contended by the United

States

:

(2.) That the liberties of fishery, being accorded to the inhabit-

ants of the United States " for ever," acquire, by being in perpetuity

and unilateral, a character exempting them from local legislation.

The Tribunal is unable to agree with this contention

:

(a.) Because there is no necessary connection between the duration

of a grant and its essential status in its relation to local regulation; a

right granted in perpetuity may yet be subject to regiilation, or,

granted temporarily^, may yet be exempted therefrom ; or being recip-

rocal may yet be unregulated, or being unilateral may yet be regu-

lated : as is evidenced by the claim of the United States that the

liberties of fishery accorded by the Reciprocity Treaty of 1854: and

the treaty of 1871 were exempt from regulation, though they were

neither permanent nor unilateral;

(b) Because no peculiar character need be claimed for these liber-

ties in order to secure their enjoyment in perpetuity, as is evidenced

by the American negotiators in 1818 asking for the insertion of the

words " for ever." International law in its mo"dern development

recognises that a great number of treaty obligations are not annulled

by war, but at most suspended by it

;

(c.) Because the liberty to dry and cure is, pursuant to the terms

of the treaty, provisional and not permanent, and is nevertheless, in

respect of the liability to regulation, identical in its nature with, and

never distinguished from, the liberty to fish.

For the further purpose of such proof, the United States allege

:

(3.) That the liberties of fishery granted to the United States

constitute an international servitude in their favour over the terri-

tory of Great Britain, thereby involving a derogation from the

sovereignty of Great Britain, the servient vState. and that therefore

Great Britain is deprived, by reason of the grant, of its independent

right to regulate the fishery.
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The Tribunal is unable to agree with this contention

:

(a.) Because there is no evidence that the doctrine of international

servitudes was one with which either American or British statesmen

were conversant in 1818, no English publicists employing the term

before 1818, and the mention of it in Mr. Gallatin's report being in-

sufficient
;

(b.) Because a servitude in the French law, referred to by Mr.

Gallatin, can, since the Code, be only real and cannot be personal

(Code Civil, article 686)

;

(c.) Because a servitude in international law predicates an express

grant of a sovereign right and involves an analogy to the relation

of a praedium dominans and a praediuTn serviens,' whereas by the

treaty of 1818 one State grants a liberty to fish, which is not a sov-

ereign right, but a purely economic right, to the inhabitants of

another State;

(d.) Because the doctrine of international servitude in the sense

which is now sought to be attributed to it originated in the peculiar

and now obsolete conditions prevailing in the Holy Roman Empire of

which the domini terrce were not fully sovereigns ; they holding terri-

tory under the Roman Empire, subject at least theoretically, and in

some respects also practically, to the courts of that Empire; their

right being, moreover, rather of a civil than of a public nature, par-

taking more of the character of dominivm than of imperium, and

therefore certainly not a complete sovereignty. And because in con-

tradistinction to this quasi-sovereignty with its incoherent attributes

acquired at various times, by various means, and not impaired

111 in its character by being incomplete in any one respect or by

being limited in favour of another territory and its possessor,

the modern State, and particularly Great Britain, has never ad-

mitted partition of sovereignty, owing to the constitution of a mod-
ern State requiring essential sovereignty and independence

;

(e.) Because this doctrine being but little suited to the principle of

sovereignty which prevails in States under a system of constitutional

government such as Great Britain and the United States, and to the

present international relations of sovereign States, has found little, if

any, support from modern publicists. It could therefore in the gen-

eral interest of the community of nations, and of the Parties to this

treaty, be affirmed by this Tribunal only on the express evidence of

an international contract;

(/.) Because even if these liberties of fishery constituted an inter-

national servitude, the sei*vitude would derogate from the sovereignty

of the servient State only in so far as the exercise of the rights of

sovereignty by the servient State would be contrary to the exercise

of the servitude right by the dominant State. "Whereas it is evident

that, though every regulation of the fishery is to some extent a limi-
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tation, as it puts limits to the exercise of the fishery at will, yet such

regulations as are reasonable and made for the purpose of securing

and preserving the fishery and its exercise for the common benefit,

are clearly to be distinguished from those restrictions and " molesta-

tions," the annulment of which was the purpose of the American de-

mands formulated by Mr. Adams in 1782, and such regulations conse-

quently cannot be held to be inconsistent with a servitude;

(g.) Because the fishery to which the inhabitants of the United

States were admitted in 1783, and again in 1818, was a regulated

fishery, as is evidenced by the following regulations :

—

Act 15 Charles II, cap. 16, sec. 7 (1663), forbidding "to lay any

se'ne or other net in or near any harbour in Newfoundland, whereby

to take the spawn or young fry of the Poor-John, or for any other

use or uses, except for the taking of bait only," which had not been

superseded either by the Order-in-Council of March 10th, 1670, or

by the statute 10 and 11 Wm. Ill, cap. 25, 1699. The Order-in-

Council provides expressly for the obligation " to submit unto and

to observe all rules and orders as are now, or hereafter shall be,

.established," an obligation Avhich cannot be read as referring only to

the rules established by this very Act, and having no reference to

anteceding rules " as are now established." In a similar way the

statute of 1699 preserves in force prior legislation, conferring the

freedom of fishery only " as fully and freely as at any time hereto-

fore." The Order-in-Council, 1670, provides that the admirals, who
always were fishermen, arriving from an English or Welsh port,

" see that His Majesty's rules and orders concerning the regulation

of the fisheries are duly put in execution" (sec. 13). Likewise the

Act 10 and 11 Wm. Ill, cap. 25 (1699) provides that the admirals do

settle differences between the fishermen arising in respect of the

places to be assigned to the different vessels. As to Nova Scotia, the

proclamation of 1665 ordains that no one shall fish without licence;

that the licensed fishermen are obliged " to observe all laws and
orders Avhich now are made and published, or shall hereafter be made
and published, in this jurisdiction," and that they shall not fish on the

Lord's Day, and shall not take fish at the time they come to spawn.

The judgment of the Chief Justice of Newfoundland, October 26th,

1820, is not held by the Tribunal sufficient to set aside the proclama-

tions referred to. After 1783 the statute 26 Geo. Ill, cap. 26, 1786,

forbids " the use, on the shores of Newfoundland, of seines or nets

for catching cod by hauling on shore or taking into boat with meshes

less than 4 inches"; a prohibition which cannot be considered as

limited to the bank fishery. The Act for regulating the fisheries of

New Brunswick, 1793, which forbids " the placing of nets or seines

across any cove or creek in the province so as to obstruct the natural

92009°—S. Doc. 870, Gl-3, ^ol 1 6
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course of fish," and which makes specific provision for fishing in

the harbour of St. John, as to the manner and time of fishing, cannot

be read as being limited to fishing from the shore. The Act for regu-

lating the fishing on the coast of Northumberland (1799) contains

very elaborate dispositions concerning the fisheries in the Bay of Mira-

michi, Avhich were contuuied in 1823, 1829 and 1834. The statutes

of Lower Canada, 1788 and 1807, forbid the throwing overboard of

offal. The fact that these Acts extend the prohibition over a greater

distance than the first marine league from the shore may make them

non-operative against foreigners without the territorial limits of

Great Britain, but is certainly no reason to deny their obligatory

character for foreigners within these limits;

(A.) Because the fact that Great Britain rarely exercised the right

of regulation in the period immediately succeeding 1818 is to be ex-

plained by various circumstances, and is not evidence of the non-

existence of the right

;

112 (i.) Because the words "in common with British subjects"

tend to confirm the opinion that the inhabitants of the United

States were admitted to a regulated fishery

;

(j.) Because the statute of Great Britain, 1819, which gives legis-

lative sanction to the treaty of 1S18, provides for the making of

" regulations with relation to the taking, drying and curing of fish

by inhabitants of the United States ' in common.' "

For the purpose of such proof it is further contended by the United

States, in this latter connection :

4. That the words " in common with British subjects " used in the

treaty should not be held as importing a common subjection to regu-

lation, but as intending to negative a possible pretension on the part

of the inhabitants of the United States to liberties of fishery exclusive

of the right of British subjects to fish.

The Tribunal is unable to agree with this contention:

(a.) Because such an interpretation is inconsistent with the his-

torical basis of the American fishing liberty. The ground on which

Mr. Adams founded the American right in 1782 was that the people

then constituting the United States had always, when still under

British rule, a part in these fisheries and that they must continue to

enjoy their past right in the future. He proposed " that the subjects

of His Britannic Majesty and the people of the United States shall

continue to enjoy unmolested the right to take fish .... where the

inhabitants of both countries used, at any time heretofore, to fish."

The theory of the partition of the fisheries which, by the American

negotiators, had been advanced with so much force, negatives the

assumption that the United States could ever pretend to an exclusive

right to fish on the British shores ; and to insert a special disposition

to that end would have been wholly superfluous;
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(6.) Because the words " in common " occur in the same connection

in the treaty of 1818 as in the treaties of 1854 and 1871. It will cer-

tainl}^ not be suggested that in these treaties of 1854 and 1871 the

American negotiators meant by inserting the words " in common "

to imph'^ that without these words American citizens would be pre-

cluded from the right to fish on their own coasts and that, on Ameri-

can shores, British subjects should have an exclusive privilege. It

would have been the very opposite of the concept of territorial

waters to suppose that, without a special treaty provision, British

subjects could be excluded from fishing in British waters. There-

fore that cannot have been the scope and the sense of the words "' in

common "

;

(c.) Because the words " in common " exclude the supposition

that American inhabitants were at liberty to act at will for the pur-

pose of taking fish, without any regard to the co-existing rights of

other persons entitled to do the same thing ; and because these words

admit them only as members of a social community, subject to the

ordinary duties binding upon the citizens of that community, as to

the regulations made for the common benefit; thus avoiding the

belliim omnium contra omnes which would otherwise arise in the

exercise of this industry

;

{d.) Because these words are such as would naturally suggest

themselves to the negotiators of 1818 if their intention had been to

express a common subjection to regulations as well as a common
right.

In the course of the Argument it has also been alleged by the

United States:

(5.) That the treaty of 1818 should be held to have entailed a

transfer or partition of soA'ereignty, in that it must in respect to the

liberties of fishery be interpreted in its relation to the treaty of

1783; and that this latter treaty was an act of partition of sov-

ereignty and of separation, and as such was not annulled by the war
of 1812.

Although the Tribunal is not called upon to decide the issue whether

the treaty of 1783 was a treaty of partition or not, the questions in-

volved therein having been set at rest by the subsequent treaty of

1818, nevertheless the Tribunal could not forbear to consider the

contention on acount of the important bearing the controversy has

upon the true interpretation of the treaty of 1818. In that respect

the Tribunal is of opinion

:

{a.) That the right to take fish was accorded as a condition of

peace to a foreign people; wherefore the British negotiators

113 refused to place the right of British subjects on the same

footing with those of American inhabitants; and further,

refused to insert the words also proposed by Mr. Adams—" continue

to enjoy "—in the second branch of Article III of the treaty of 1783;
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(b.) That the treaty of 1818 was in different terms, and very dif-

ferent in extent, from that of 1783, and was made for different con-

siderations. It was, in other words, a new grant.

For the purpose of such proof it is further contended by the

United States

:

(6.) That as contemporary commercial treaties contain express

provisions for submitting foreigners to local legislation, and the

treaty of 1818 contains no such provision, it should be held, a con-

trario, that inhabitants of the United States exercising these liberties

are exempt from regulation.

The Tribunal is unable to agree with this contention

:

(«.) Because the commercial treaties contemplated did not admit

foreigners to all and equal rights, seeing that local legislation ex-

cluded them from many rights of importance, e. g.^ that of holding

land ; and the purport of the provisions in question consequently was

to preserve these discriminations. But no such discriminations ex-

isting in the common enjoyment of the fishery by American and

British fishermen, no such provision was required

;

{!).) Because no proof is furnished of similar exemptions of for-

eigners from local legislation in default of treaty stipulations sub-

jecting them thereto;

(c.) Because no such express provision for subjection of the

nationals of either Party to local law was made either in this treaty,

in respect to their reciprocal admission to certain territories as agreed

in Article III, or in Article III of the treaty of 1794 ; although such

subjection was clearly contemplated by the Parties.

For the purpose of such proof it is further contended by the United

States

:

(7.) That, as the liberty to dry and cure on the treaty coasts and
to enter bays and harbours on the non-treaty coasts are both sub-

jected to conditions, and the latter to specific restrictions, it should

therefore be held that the liberty to fish should be subjected to no
restrictions, as none are provided for in the treaty.

The Tribunal is unable to apply the principle of " expressio unius

exclusio altenus " to this case:

—

(«.) Because the conditions and restrictions as to the liberty to

dry and cure on the shore and to enter the harbours are limitations

of the rights themselves, and not restrictions of their exercise. Thus

the right to dry and cure is limited in duration, and the right to enter

bays and harbours is limited to particular purposes;

(6.) Because these restrictions of the right to enter bays and har-

bours applying solely to American fishermen must have been ex-

pressed in the treaty, whereas regulations of the fishery, applying

equally to American and British, are made by right of territorial

sovereignty.
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For the purpose of such proof it hr.s been contended by the United

States

:

(8.) That Lord Bathurst in 1815 mentioned the American right

under the treaty of 1783 as a right to be exercised " at the discretion

of the United States;" and that this should be held as to be deroga-

tory to the claim of exclusive regulation by Great Britain.

But the Tribunal is unable to agree with this contention

:

(a.) Because these words implied only the necessity of an express

stipulation for any liberty to use foreign territory at the pleasure of

the grantee, without touching any question as to regulation;

(h.) Because in this same letter Lord Bathurst characterised this

right as a policy " temporary and experimental, depending on the

use that might be made of it, on the condition of the islands and

places where it was to be exercised, and the more general conveniences

or inconveniences from a military, naval and commercial point of

view;" so that it cannot have been his intention to acknowledge the

exclusion of British interference with this right;

(c.) Because Lord Bathurst, in his note to Governor Sir C.

114 Hamilton in 1819, orders the Governor to take care that the

American fishery on the coast of Labrador be carried on in the

same manner as previous to the late war; showing that he did not

interpret the treaty just signed as a grant conveying absolute im-

munity from interference with the American fishery right.

For the purpose of such proof it is further contended by the United

States

:

(9.) That on various other occasions following the conclusion of

the treaty, as evidenced by official correspondence, Great Britain

made use of expressions inc^onsistent with the claim to a right of

regulation.

The Tribunal, unwilling to invest such expressions with an impor-

tance entitling them to affect the general question, considers that such

conflicting or inconsistent expressions as have been exposed on either

side are sufficiently explained by their relations to ephemeral phases

of a controversy of almost secular duration, and should be held to be

without direct effect on the principal and present issues.

Now, with regard to the second contention involved in Question I,

as to whether the right of regulation can be reasonably exercised by

Great Britain without the consent of the United States :

—

Considering that the recognition of a concurrent right of consent

in the United States would affect the independence of Great Britain,

which would become dependent on the Government of the United

States for the exercise of its sovereign right of regulation, and con-

sidering that such a co-dominium would be contrary to the constitu-

tion of both sovereign States; the burden of proof is imposed on the

United States to show that the independence of Great Britain was
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thus impaired by international contract in 1818 and that a co-do-

minium was created.

For the purpose of such proof it is contended by the United States

:

(10.) That a concurrent right to co-operate in the making and en-

forcement of regulations is the only possible and proper security to

their inhabitants for the enjoyment of their liberties of fishery, and
that such a right must be held to be implied in the grant of those lib-

erties by the treaty under interpretation.

The Tribunal is unable to accede to this claim on the ground of a

right so implied:

(a.) Because every State has to execute the obligations incurred by

treaty honci fide, and is urged thereto by the ordinary sanctions of

international law in regard to observance of treaty obligations.

Such sanctions are, for instance, appeal to public opinion, publication

of correspondence, censure by Parliamentary vote, demand for arbi-

tration with the odium attendant on a refusal to arbitrate, rupture

of relations, reprisal, &c. But no reason has been shown why this

treaty, in this respect, should be considered as different from every

other treaty under which the right of a State to regulate the action

of foreigners admitted by it on its territory is recognised

;

{h.) Because the exercise of such a right of consent by the United

States would predicate an abandonment of its independence in this

respect by Great Britain, and the recognition by the latter of a con-

current right of regulation in the United States. But the treaty

conveys only a liberty to take fish in common, and neither directly

nor indirectly conveys a joint right of regulation;

(c.) Because the treaty does not convey a common right of fishery,

but a liberty to fish in common. This is evidenced by the attitude of

the United States Government in 1823, with respect to the relations

of Great Britain and France in regard to the fishery;

{d.) Because if the consent of the United States were requisite for

the fishery a general veto would be accorded them, the full exercise of

which would be socially subversive and would lead to the consequence

of an unregulatable fishery

;

{e.) Because the United States cannot by assent give legal force

and validity to British legislation

;

(/.) Because the liberties to take fish in British territorial waters

and to dry and cure fish on land in British territory are in principle

on the same footing; but in practice a right of co-operation in the

elaboration and enforcement of regulations in regard to the latter

liberty (drying and curing fish on land) is unrealisable.

115 In any event, Great Britain, as the local sovereign, has the

duty of preserving and protecting the fisheries. In so far as it

is necessary for that purpose, Great Britain is not only entitled, but

obliged, to provide for the protection and preservation of the
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fisheries; alwa^'s rcmemberinfi: that the exercise of this right of legis-

lation is limited by the obligation to execute the treat}^ in good faith.

This has been admitted by counsel and recognised b}^ Great Britain

in limiting the right of regulation to that of reasonable regulation.

The inherent defect of this limitation of reasonableness, without any

sanction except in diplomatic remonstrance, has been supplied by the

submission to arbitral Award as to existing regulations in accordance

with Articles II and III of the special agreement, and as to further

regulation by the obligation to submit their reasonableness to an

arbitral test in accordance with Article IV of the agreement.

It is finally contended by the United States:

That the United States did not expressly agree that the liberty

granted to them could be subjected to any restriction that the grantor

might choose to impose on the ground that in her judgment such re-

striction was reasonable. And that while admitting that all laws of

a general character, controlling the conduct of men within the ter-

ritory of Great Britain, are effective, binding and beyond objection

by the United States, and competent to be made upon the sole deter-

mination of Great Britain or her colony, without accountability to

anj'one whomsoever; yet there is some\^here a line, beyond which it

is not competent for Great Britain to go, or beyond which she cannot

rightfully go, because to go beyond it would be an invasion of the

right granted to the United States in 1818. That the legal effect of

the grant of 1818 was not to leave the determination as to where tliat

line is to be drawn to the uncontrolled judgment of the grantor,

either upon the grantor's consideration as to Avhat would be a

reasonable exercise of its sovereignty over the British Empire, or

upon the grantor's consideration of what would be a reasonable exer-

cise thereof towards the grantee.

But this contention is founded on assumptions which this Tribunal

cannot accept for the folloAving reasons in addition to those already

set forth:

—

(a.) Because the line by which the respective rights of both parties

accruing out of the treaty are to be circumscribed, can refer only to

the right granted by the treaty ; that is to say, to the liberty of taking,

drying and curing fish by American inhabitants in certain British

waters in common with British subjects, and not to the exercise of

rights of legislation by Great Britain not referred to in the treaty

;

(b.) Because a line which would limit the exercise of sovereignty

of a State within the limits of its own territory can be drawn only

on the ground of express stipulation, and not by implication from

stipulations concerning a different subject-matter;

(c.) Because the line in question is drawn according to the prin-

ciple of international law that treaty obligations are to be executed

in perfect good faith, therefore excluding the right to legislate at
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will concerning the subject-matter of the treaty, and limiting the

exercise of sovereignty of the States bound by a treaty with respect

to that subject-matter of such acts as are consistent with the treaty

;

{d.) Because on a true construction of the treaty the question does

not arise whether the United States agreed that Great Britain should

retain the right to legislate with regard to the fisheries in her own
territory; but whether the treaty contains an abdication by Great

Britain of the right which Great Britain, as the sovereign Power,

undoubtedly possessed when the treaty was made, to regulate those

fisheries

;

{e.) Because the right to make reasonable regulations, not incon-

sistent with the obligations of the treaty, which is all that is claimed

by Great Britain, for a fishery which both Parties admit requires

regulation for its preservation, is not a restriction of or an invasion

of the liberty granted to the inhabitants of the United States. This

grant does not contain words to justify the assumption that the

sovereignty of Great Britain upon its own territory was in any way
affected; nor can words be found in the treaty transferring any part

of that sovereignty to the United States. Great Britain assumed

onlj^ duties with regard to the exercise of its sovereignty. The
sovereignty of Great Britain over the coastal waters and territory

of Newfoundland remains after the treaty as unimpaired as it was

before. But from the treaty results an obligatory relation whereby

the right of Great Britain to exercise its right of sovereignty by

making regulations is limited to such regulations as are made in

good faith, and are not in violation of the treaty;

116 (/.) Finally, to hold that the United States, the grantee

of the fishing right, has a voice in the preparation of fishery

legislation involves the recognition of a right in that country to

participate in the internal legislation of Great Britain and her

colonies, and to that extent would reduce these countries to a state

of dependence.

While therefore unable to concede the claim of the United States

as based on the treaty, this Tribunal considers that such claim has

been and is to some extent, conceded in the relations now existing

between the two Parties. WHiatever may have been the situation

under the treaty of 1818 standing alone, the exercise of the right

of regulation inherent in Great Britain has been, and is, limited

by the repeated recognition of the obligations already referred to,

by the limitations and liabilities accepted in the special agreement,

by the unequivocal position assumed by Great Britain in the pres-

entation of its case before this Tribunal, and by the consequent

view of this Tribunal that it would be consistent with all the cir-

cumstances, as revealed by this record, as to the duty of Great

Britain, that she should submit the reasonableness of any future
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regulation to such an impartial arbitral test, affording full oppor-

tunity therefor, as is hereafter recommended under the authority

of Article IV of the special agreement, whenever the reasonableness

of any regulation is objected to or challenged by the United States

in the manner, and within the time hereinafter specified in the said

recommendation.

Now therefore this Tribunal decides and awards as follows:

The right of Great Britain to make regulations without the consent of

the United States, as to the exercise of the liberty to take fish referred to in

Article I of the treaty of October 20th, 1818, in the foi'ni of municipal laws,

ordinances or rules of Great Britain, Canada or Newfoundland is inherent

to the sovereignty of Great Britain.

The exercise of that right by Great Britain is, however, limited by the

said treaty in respect of the said liberties therein granted to the inhabitants

of the United States in that such regulations must be made bona fide and

must not be in violation of the said treaty.

Regulations which are (1) appropriate or necessai-y for the protection and

preservation of such fisheries, or (2) desirable or necessary on grounds of

public order and morals without unnecessarily interfering with the fishery

itself, and in both cases equitable and fair as between local and American

fishermen, and not so framed as to give unfairly an advantage to the

former over the latter class, are not inconsistent with the obligation to

execute the treaty in good faith, and are therefore reasonable and not in

violation of the treaty.

For the decision of the question whether a regulation is or is not reason-

able, as being or not in accordance with the dispositions of the treaty and

not in violation thereof, the treaty of 1818 contains no special provision.

The settlement of differences in this respect that might arise thereafter was
left to the ordinary means of diplomatic intercourse. By reason, however,

of the form in which Question I is put, and by further reason of the admis-

sion of Great Britain by her counsel before this Tribunal that it is not

now for either of the Parties to the treaty to determine the reasonableness

of any regulation made by Great Britain, Canada or Newfoundland, the

reasonableness of any such regulation, if contested, must be decided not by
either of the Parties, but by an impartial authority in accordance with the

principles hereinabove laid down, and in the manner proposed in the recom-

mendations made by the Tribunal in virtue of Article IV of the agreement.

The Tribunal further decides that Article IV of the agreement is, as

stated by counsel of the respective Parties at the argument, permanent in

its effect, and not terminable by the expiration of the General Arbitration

Treaty of 1908 between Great Britain and the United States.

In execution, therefore, of the responsibilities imposed upon this Tribunal

in regard to Articles II, III and IV of the special agreement, we hereby

pronounce in their regard as follows:

—

AS TO ARTICLE II.

Pursuant to the provisions of this article hereinbefore cited, either

Party has called the attention of this Tribunal to acts of the other claimed

to be inconsistent with the true interpretation of the treaty of 1818.

But in response to a request from the Tribunal, recorded in Protocol

No. 26 of 19th July, for an exposition of the grounds of such objections,

the Parties replied as reported in Protocol No. 30 of 28th July to the

following effect:

—
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His Majesty's Government considered that it would be unnecessary to

call upon the Tribunal for an opinion under the second clause of Article

II, in regard to the executive act of the United States of America in

117 sending war ships to the territorial waters in question, in view of

the recognised motives of the United States of America in taking

this action, and of the relations maintained by their representatives with

the local authorities. And this being the sole act to which the attention

of this Tribunal has been called by His Majesty's Government, no further

action in their behalf is required from this Tribunal under Article II.

The United States of America presented a statement in which their

claim that specific provisions of certain legislative and executive acts of

the Governments of Canada and Newfoundland were inconsistent with

the true interpretation of the treaty of 1818 was based on the contention

that these provisions were not " reasonable " within the meaning of

Question I.

After calling upon this Tribunal to express an opinion on these acts,

pursuant to the second clause of Article II, the United States of America

pointed out in that statement that under Article III any question re-

garding the reasonableness of any regulation might be referred by the

Tribunal to a Commission of expert specialists, and expressed an inten-

tion of asking for such reference under certain circumstances.

The Tribunal having carefully considered the counter-statement pre-

sented on behalf of Great Britain at the session of August 2nd, is of

opinion that the decision on the reasonableness of these regulations requires

expert information about the fisheries themselves and an examination of

the practical effect of a great number of these provisions in relation to

the conditions surrounding the exercise of. the liberty of fishery enjoyed

by the inhabitants of the United States, as contemplated by Article III.

No further action on behalf of the United States is therefore required from

this Tribunal under Article U.

AS TO ARTICLE III.

As provided in Article III, hereinbefore cited and above referred to, " any
question regarding the reasonableness of any regulation, or otherwise,

which requires an examination of the practical effect of any provisions

surrounding the exercise of the liberty of fishery enjoyed by the inhabit-

ants of the United States, or which requires expert information about the

fisheries themselves, may be referred by this Tribunal to a Commission of

expert specialists: one to be designated by each of the Parties hereto, and

the third, who shall not be a national of either Party, to be designated by
the Tribunal."

The Tribunal now, therefore, calls upon the Parties to designate within

one month their national Commissioners for the expert examination of the

questions submitted.

As the third non-national Commissioner this Tribunal designates Dr.

P. P. C. Hoek, scientific adviser for the fisheries of the Netherlands, and

if any necessity arises therefor a substitute may be appointed by the

President of this Tribunal.

After a reasonable time, to be agreed on by the Parties, for the expert

Commission to arrive at a conclusion, by conference, or, if necessary, by
local inspection, the Tribunal shall, if convoked by the President at the

request of either Party, thereupon at the earliest convenient date, recon-

vene to consider the report of the Commission, and if it be on the whole

unanimous shall incorporate it in the Award. If not on the whole unani-
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mous—i.e., on all points which, in the opinion of the Tribunal, are of essen-

tial importance—the Tribunal shall make its Award as to the regulations

concerned after consideration of the conclusions of the expert Commis-
sioners and after hearing argument by counsel.

But while recognising its responsibilities to meet the obligations imposed

on it under Article III of the special agreement, the Tribunal hereby rec-

ommends as an alternative to having recourse to a reconvention of this

Tribunal, that the Parties should accept the unanimous opinion of the

Commission or the opinion of the non-national Commissioner on any points

in dispute as an arbitral Award rendered under the provisions of chapter iv

of The Hague Convention of 1907.

AS TO ARTICLE IV.

Pursuant to the provisions of this article hereinbefore cited, this Tribunal

recommends for the consideration of the Parties the following rules and

method of procedure under which all questions which may arise in the

future regarding the exercise of the liberties above referred to may be

determined in accordance with the principles laid down in this Award.

1. All future municipal laws, ordinances or rules for fhe regulation of

the fishery by Great Britain in respect of (1) the hours, days or seasons

when fish may be taken on the treaty coasts; (2) the method, means and
implements used in the taking of fish or in cari-ying on fishing operations;

(3) any other regulation of a similar character shall be published in the

" London Gazette " two months before going into operation.

118 Similar regulations by Canada or Newfoundland shall be similarly

published in the " Canada Gazette " and the " Newfoundland
Gazette " respectively.

2. If the Government of the United States considers any such laws or

regulations inconsistent with the treaty of 1818. it is entitled to so notify

the Government of Great Britain -wdthin the two months referred to in

Rule No. 1.

3. Any law or regulation so notified shall not come into effect with

respect to inhabitants of the United States until the Permanent Mixed
Fishery Commission has decided that the regulation is reasonable within

the meaning cf this Award.
4. Permanent Mixed Fishery Commissions for Canada and Newfoundland

respectively shall be established for the decision of such questions as to

the reasonableness of future regulations, as contemplated by Article IV
of the special agreement; these commissions shall consist of an expert

national appointed by either Party for five years. The third member shall

not be a national of either Party; he shall be nominated for five years by
agreement of the Parties, or failing such agreement within two months, he

shall be nominated by Her Majesty the Queen of the Netherlands. The
two national members shall be convoked by the Government of Great

Britain within one month from the date of notification by the Government
of the United States.

5. The two national members having failed to agree within one month,

within another month the full Commisison, under the presidency of the

Umpire, is to be convoked by Great Britain. It must deliver its decision,

if the two Governments do not agree otherwise, at the latest in three

months. The Umpire shall conduct the procedure in accordance with that

provided in chapter iv of the Convention for the Pacific Settlement of

International Disputes, except in so far as herein other^vise provided.
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G. The form of convocation of the Commission including the terms of

reference of the question at issue shall be as follows:

—

" The provision hereinafter fully set forth of an Act dated
,
pub-

lished in the , has been notified to the Government of Great Britain

by the Government of the United States, under date of , as provided

by the Award of The Hague Tribunal of September 7th, 1910,
" Pursuant to the provisions of that Award the Government of Great

Britain hereby convokes the Permanent Mixed Fishery Commission for

/^T ^"f"°''^^^
—— . composed of Commissioner for the United States of(NewfouncUand)

America, and of Commissioner for-
, ^

(Canada)— which shall meet
(Ne"wioundlaiid)

at , and render a decision within one month as to whether the

provision so notified is reasonable and consistent with the treaty of 1818,

as interpreted by the Award of The Hague Tribunal of September 7th,

1910, and if not, in what respect it is unreasonable and inconsistent

therewith.

" Failing an agreement on this question within one month the Com-
mission shall so notify the Government of Great Britain in order that the

further action required by that Award may be taken for the decision of

the above question.

" The provision is as follows:

7. The unanimous decision of the two national Commissioners, or the

majority decision of the Umpire and one Commissioner, shall be final and
binding.

Question II.

Have the inhabitants of the United States, while exercising the

liberties referred to in said article, a right to employ as members of

the fishing crews of their vessels persons not inhabitants of the

United States?

In regard to this question the United States claim in substance

:

1. That the liberty assured to their inhabitants by the treaty

plainly includes the right to use all the means customary or appro-
priate for fishing upon the sea, not only ships and nets and boats, but

crews to handle the ships and the nets and the boats

;

119 2. That no right to control or limit the means which these

inhabitants shall use in fishing can be admitted unless it is

provided in the terms of the treaty and no right to question the

nationality or inhabitancy of the crews employed is contained in the

terms of the treaty.

And Great Britain claims:

1. That the treaty confers the liberty to inhabitants of the United
States exclusively;

2. That the Governments of Great Britain, Canada or Newfound-
land may, without infraction of the treaty, prohibit persons from
engaging as fishermen in American vessels.

Now considering (1) that the liberty to take fish is an economic

right attributed by the treaty; (2) that it is attributed to inhabitants

of the United States, without any mention of their nationality; (3)

that the exercise of an economic right includes the right to employ
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servants; (4) that the right of employing servants has not been

limited by the treaty to the employment of persons of a distinct

nationality or inhabitancy; (5) that the liberty to take fish as an

economic liberty refers not only to the individuals doing the manual
act of fishing, but also to those for whose profit the fish are taken.

But considering that the treaty does not intend to grant to indi-

vidual persons or to a class of persons the liberty to take fish in cer-

tain waters " in common,'' that is to say in company, with individual

British subjects, in the sense that no law could forbid British sub-

jects to take service on American fishing-ships; (2) that the treaty

intends to secure to the United States a share of the fisheries desig-

nated therein, not only in the interest of a certain class of individuals,

but also in the interest of both the United States and Great Britain,

as appears from the evidence and notably from the correspondence

between Mr. Adams and Lord Bathurst in 1815; (3) that the inhabi-

tants of the United States do not derive the liberty to take fish

directly from the treaty, but from the United States Government
as party to the treaty with Great Britain and moreover exercising

the right to regulate the conditions under which its inhabitants may
enjoy the granted liberty; (4) that it is in the interest of the inhabi-

tants of the United States that the fishing liberty granted to them
be restricted to exercise by them and removed from the enjoyment of

other aliens not entitled by this treaty to participate in the fisheries;

(5) that such restrictions have been throughout enacted in the

British Statute of June 15, 1819, and that of June 3, 1824, to this

effect, that no alien or stranger whatsoever shall fish in the waters

designated therein, except in so far as by treaty thereto entitled, and
that this exception will, in virtue of the treaty of 1818, as herein-

above interpreted by this Award, exempt from these statutes Ameri-
can fishermen fishing by the agency of non-inhabitant aliens em-
ployed in their service; (6) that the treaty does not affect the

sovereign right of Great Britain as to aliens, non-inhabitants of the

United States, nor the right of Great Britain to regulate the en-

gagement of British subjects, while these aliens or British subjects

are on British territory.

Now, therefore, in view of the preceding considerations this Tribunal is

of opinion that the inhabitants of the United States while exercising
the liberties referred to in the said article have a right to employ, as mem-
bers of the fishing crews of their vessels, persons not inhabitants of the
United States.

But in view of the preceding considerations the Tribunal, to prevent any
misunderstanding as to the effect of its Award, expresses the opinion that
non-inhabitants employed as members of the fishing crews of United States

vessels derive no benefit or immunity from the treaty and it is so decided

and awarded.
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Question III.

Can the exercise by the inhabitants of the United States of the lib-

erties referred to in the said article be subjected, without the consent

of the United States, to the requirements of entry or report at custom-

houses or the payment of light or harbour or other dues, or to any

other similar requirement or condition or exaction ?

The Tribunal is of opinion as follows

:

It is obvious that the liberties referred to in this question are those

that relate to taking fish and to drying and curing fish on cer-

120 tain coasts as prescribed in the treaty of October 20, 1818.

The exercise of these liberties by the inhabitants of the United

States in the prescribed waters to which they relate, has no reference

to any commercial privileges which may or may not attach to such

vessels by reason of any supposed authority outside the treaty, which

itself confers no commercial privileges whatever upon the inhabitants

of the United States or the vessels in which they may exercise the

fishing liberty. It follows, therefore, that when the inhabitants of

the United States are not seeking to exercise the commercial priv-

ileges accorded to trading-vessels for the vessels in which they are ex-

ercising the granted liberty of fishing, they ought not to be subjected to

requirements as to report and entry at custom-houses that are only

appropriate to the exercise of commercial privileges. The exercise of

the fishing liberty is distinct from the exercise of commercial or trad-

ing privileges and it is not competent for Great Britain or her colo-

nies to impose upon the former exactions only appropriate to the lat-

ter. The reasons for the requirements enumerated in the case of com-

mercial vessels, have no relation to the case of fishing-vessels.

We think, however, that the requirement that American fishing-

vessels should report, if jDroper conveniences and an opportunity for

doing so are provided, is not unreasonable or inappropriate. Such a

report, while serving the purpose of a notification of the presence of

a fishing-vessel in the treaty waters for the purpose of exercising the

treaty liberty, while it gives an opportunity for a proper surveillance

of such vessel by revenue officers, may also serve to afford to such

fishing-vessel protection from interference in the exercise of the fish-

ing liberty. There should be no such requirement, however, unless

reasonably convenient opportunity therefor be afforded in person or

by telegraph, at a custom-house or to a customs official.

The Tribunal is also of opinion that light and harbour dues, if not

imposed on Newfoundland finliermen, should not be imposed on Ameri-

can fishermen while exercising the liberty granted by the treaty. To
impose such dues on American fishermen only would constitute an

unfair discrimination between them and Newfoundland fishermen

and one inconsistent wath the liberty granted to American fishermen



AWARD OF THE TRIBUNAL. 91

to take fish, etc., " in common with the subjects of His Britannic

Majesty."

Further, the Tribunal considers that the fulfilment of the require-

ment as to report by fishing-vessels on arrival at the fishery would be

greatly facilitated in the interests of both parties by the adoption of

a system of registration, and distinctive marking of the fishing-boats

of both Parties, analogous to that established by Articles V to XIII,

inclusive, of the International Convention signed at The Hague, 8th

May, 1882, for the regulation of the North Sea Fisheries.

The Tribunal therefore decides and awards as follows:

The requirement that an American fishing' vessel should report, if proper

conveniences for doing so are at hand, is not unreasonable, for the reasons

stated in the foregoing opinion. There should be no such requirement, how-

ever, unless there be reasonably convenient opportunity afforded to report

in person or by telegraph, either at a custom-house or to a customs official.

But the exercise of the fishing liberty by the inhabitants of the United

States should not be subjected to the purely commercial formalities of report,

entry and clearance at a custom-house, nor to light, harbour or other dues

not imposed upon Newfoundland fishermen.

Question TV".

Under the provision of the said article that the American fisher-

men shall be admitted to enter certain bays or harbours for shelter,

repairs, wood, or water, and for no other purpose whatever, but that

they shall be under such restrictions as may be necessary to prevent

their taking, drying, or curing fish therein or in any other manner

whatever abusing the privileges thereby reserved to them, is it per-

missible to impose restrictions making the exercise of such privileges

conditional upon the payment of light or harbour or other dues, or

entering or reporting at custom-houses or an,v similar conditions?

The Tribunal is of opinion that the provision in the first article

of the treaty of October 20, 1818. admitting American fishermen to

enter certain bays or harbours for shelter, repairs, Avood and water,

and for no other purpose Avhatever, is an exercise in large measure

of those duties of hospitality and humanity which all civilised

nations impose upon themselves and expect the performance of from

others. The enumerated purposes for which entry is permitted all

relate to the exigencies in which those who pursue their perilous

calling on the sea may be involved. The proviso which appears

121 in the first article of the siiid treat}^ immediately after the so-

called renunciation clause, was doubtless due to a recognition by

Great Britain of what was expected from the humanity and civilisa-

tion of the then leading commercial nation of the world. To impose

restrictions making the exercise of such privileges conditional upon

the payment of light, harbour or other dues, or entering and report-
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ing at custom-houses, or any similar conditions would be inconsistent

with the grounds upon which such privileges rest and therefore is

not permissible.

And it is decided and awarded that such restrictions are not permissible.

It seems reasonable, however, in order that these privileges ac-

corded by Great Britain on these grounds of hospitality and human-
ity should not be abused, that the American fishermen entering such

bays for any of the four purposes aforesaid and remaining more

than forty-eight hours therein, should be required, if thought neces-

sary by Great Britain or the Colonial Government, to report, either

in person or by telegraph, at a custom-house or to a customs official,

if reasonably convenient opportunity therefor is afforded.

And it is so decided and awarded.

Question V.

From where must be measured the " three marine miles of any of

the coasts, bays, creeks, or harbours " referred to in the said article ?

In regard to this question, Great Britain claims that the renuncia-
tion applies to all bays generally and
The United States contend that it applies to bays of a certain

class or condition.

Now, considering that the treaty used the general term " bays

"

Avithout qualification, the Tribunal is of opinion that these words of

the treaty must be interpreted in a general sense as applying to every

bay on the coast in question that might be reasonably supposed to

have been considered as a bay by the negotiators of the treaty under

the general conditions then prevailing, unless the United States can

adduce satisfactory proof that any restrictions or qualifications of

the general use of the term were or should have been present to

their minds.

And for the purpose of such proof the United States contend

:

(1) That while a State may renounce the treaty right to fish in

foreign territorial waters, it cannot renounce the natural right to

fish on the high seas.

But the Tribunal is unable to agree with this contention. Because

though a State cannot grant rights on the high seas it certainly can

abandon the exercise of its right to fish on the high seas within cer-

tain definite limits. Such an abandonment was made with respect

to their fishing rights in the waters in question by France and Spain

in 1763. By a convention between the United Kingdom and the

United States in 184G, the two countries assumed ownership over
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waters in Fuca Straits at distances from the shore as great as 17

miles.

The United States contend, moreover

:

2. That by the use of the term " liberty to fish," the United States

manifested the intention to renounce the liberty in the waters re-

ferred to only in so far as that liberty was dependent upon or

derived from a concession on the part of Great Britain, and not to

renounce the right to fish in those waters where it was enjoyed by
virtue of their natural right as an independent State.

But the Tribunal is unable to agree with this contention:

(a.) Because the term " liberty to fish " was used in the renuncia-

tory clause of the treaty of 1818 because the same term had been

previously used in the treaty of 1783 which gave the liberty ; and it

was proj)er to use in the renunciation clause the same term that

was used in the grant with respect to the object of the grant; and,

in view of the terms of the grant, it would have been improper to

use the term '' right " in the renunciation. Therefore the conclu-

sion drawn from the use of the term " liberty " instead of the term
" right " is not justified;

122 {h.) Because the term "liberty" was a term properly ap-

plicable to the renunciation which referred not only to fish-

ing in the territorial waters, but also to drying and curing on the

shore. This latter right was undoubtedly held under the provisions

of the treaty and was not a right accruing to the United States by

virtue of any principle of international law.

3. The United States also contend that the term " baj^s of His
Britannic Majesty's Dominions " in the renunciatory clause must be

read as including only those bays which were under the territorial

sovereignty of Great Britain.

But the Tribunal is unable to accept this contention

:

(a.) Because the description of the coast on which the fishery is

to be exercised by the inhabitants of the United States is expressed

throughout the treaty of 1818 in geographical terms and not by

reference to political control; the treaty describes the coast as con-

tained between capes.

[b.) Because to express the political concept of dominion as equiv-

alent to sovereignty, the word " dominion " in the singular would

have been an adequate term and not " dominions " in the plural

;

this latter term having a recognised and well settled meaning as

descriptive of those portions of the earth which owe political alle-

giance to His Majesty, e. g., "His Britannic Majesty's Dominions

beyond the Seas."

4. It has been further contended by the United States that the

renunciation applies only to bays six miles or less in width " inter

fauces terras," those bays' only being territorial bays because the three

92909°—S. Doc. 870. 61-S. vol 1 7
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mile rule is, as shown by this treaty, a principle of international

law applicable to coasts and should be strictly and systematically

applied to bays.

But the Tribunal is unable to agree with this contention:

(a) Because admittedly the geographical character of a bay con-

tains conditions which concern the interests of the territorial sov-

ereign to a more intimate and imj)ortant extent than do those con-

nected with the open coast. Thus conditions of national and ter-

ritorial integrity, of defence, of commerce and of industry are all

vitally concerned with the control of the bays penetrating the

national coast line. This interest varies, speaking generally, in pro-

portion to the penetration inland of the bay ; but as no principle of

international law recognises any specified relation between the con-

cavity of the bay and the requirements for control by the territorial

sovereignty, this Tribunal is unable to qualify by the application

of any new principle its intei'pretation of the treaty of 1818 as ex-

cluding bays in general from the strict and systematic application

of the three mile rule; nor can this Tribunal take cognisance in this

connection of other principles concerning the territorial sovereignty

over bays, such as ten mile or twelve mile limits of exclusion based

on international acts subsequent to the treaty of 1818 and relating to

coasts of a different configuration and conditions of a different

character

;

(b) Because the opinion of jurists and publicists quoted in the

proceedings conduce to the opinion that, speaking generally, the

three mile rule should not be strictly and systematically applied

to bays

;

(c) Because the treaties referring to these coasts, antedating the

treaty of 1818, made special provisions as to bays, such as the treaties

of 1686 and 1713 between Great Britain and France, and especially

the treaty of 1778 between the United States and France. Likewise

Jay's Treaty of 1794, article 25, distinguished bays from the space
" within cannon-shot of the coast " in regard to the right of seizure

in times of war. If the proposed treaty of 1806 and the treaty of

1818 contained no disposition to that effect, the explanation may be

found in the fact that the first extended the marginal belt to five

miles, and also in the circumstance that the American proposition of

1818 in that respect was not limited to " bays," but extended to

" chambers formed by headlands " and to " five marine miles from

a right line from one headland to another," a proposition which

in the times of the Napoleonic wars would have affected to a very

large extent the operations of the British navy

;

(d.) Because it has not been shown by the documents and corre-

spondence in evidence here that the application of the three mile rule

to bays was present to the minds of the negotiators in 1818, and they
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could not reasonably have been expected either to presume it or to

provide against its presumption;

(e.) Because it is difficult to explain the words in Article III

123 of the treaty under interpretation " country .... together

with its bays, harbours and creeks " otherwise than that all

bays without distinction as to their width were, in the opinion of the

negotiators, part of the territory;

(/.) Because from the information before this Tribunal it is

evident that the three mile rule is not applied to bays strictly or

systematically either by the United States or by any other Power

;

(g.) It has been recognised by the United States that bays stand

apart, and that in respect of them territorial jurisdiction may be

exercised farther than the marginal belt in the case of Delaware Bay
by the report of the United States Attorney-General of May 19th,

1793 ; and the letter of Mr. Jefferson to Mr. Genet of November 8th,

1793, declares the bays of the United States generally to be " as being

landlocked, within the body of the United States."

5. In this latter regard it is further contended by the United
States that such exceptions duly should be made from the application

of the three mile rule to ba^s as are sanctioned by conventions and
established usage; that all exceptions for which the United States

of America were responsible are so sanctioned; and that His Majes-
ty's Government are unable to provide evidence to show that the bays
concerned by the treaty of 1818 could be claimed as exceptions on
these grounds either generalh^ or, except possibly in one or two cases,

specifically.

But the Tribunal, while recognising that conventions and estab-

lished usage might be considered as the basis for claiming as terri-

torial those bays which on this ground might be called historic bays,

and that such claim should be held valid in the absence of any prin-

ciple of international law on the subject, nevertheless is unable to

apply this, a contraiio^ so as to subject the bays in question to the

three mile rule as desired by the United States :—
{a.) Because Great Britain has during this controversy asserted a

claim to these bays generally, and has enforced such claim specifically

in statutes or otherwise, in regard to the more important bays, such

as Chaleurs, Conception and Miramichi;

(6.) Because neither should such relaxations of this claim, as are

in evidence, be construed as renunciations of it ; nor should omissions

to enforce the claim in regard to bays as to which no controversy

arose be so construed. Such a construction by this Tribunal would

not only be intrinsically inequitable, but internationally injurious, in

that it would discourage conciliatory diplomatic transactions and

encourage the assertion of extreme claims in their fullest extent;

(c.) Because any such relaxations in the extreme claim of Great

Britain in its international relations are compensated by recognitiona
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of it in the same sphere by the United States; notably in relations

with France, for instance in 1823 when they applied to Great Britain

for the protection of their fishery in the bays on the western coast of

Newfoundland, whence they had been driven by French war-vessels

on the ground of tlie pretended exclusive right of the French.

Though they never asserted that their fishermen had been disturbed

within the three mile zone, only alleging that the disturbance had

taken place in the bays, they claimed to be protected by Great Brit-

ain for having been molested in waters which were, as Mr. Rush
stated, " clearly within the jurisdiction and sovereignty of Great

Britain."

6. It has been contended by the United States that the words
" coasts, bays, creeks or harbours " are here used only to express
different parts of the coast, and are intended to express and be
equivalent to the word " coast," whereby the three marine miles
would be measured from the sinuosities of the coast and the renun-
ciation would apply only to the waters of bays within three miles.

But the Tribunal is unable to agree with this contention

:

(a.) Because it is a principle of interpretation that words in a

document ought not to be considered as being without any meaning

if there is not specific evidence to that purpose and the interpretation

referred to would lead to the consequence, practically, of reading the

words " bays, creeks and harbours " out of the treaty; so that it would

read " within three miles of any of the coasts " including therein the

coasts of the bays and harbours;

(h.) Because the word "therein" in the proviso—"restrictions

necessary to prevent their taking, drying or curing fish therein "

—

can refer onh^ to " bays," and not to the belt of three miles along

the coast; and can be explained only on the supposition that

124 the Avords " bays, creeks and harbours " are to be understood

in their usual ordinary sense and not in an artificially re-

stricted sense of bays within the three mile belt

:

(c.) Because the practical distinction for the purpose of this

fishery between coasts and bays and the exceptional conditions per-

taining to the latter has been shown from the correspondence and

the documents in evidence, especially the treaty of 1783, to have

been in all probability present to the minds of the negotiators of the

treaty of 1818

;

(d.) Because the existence of this distinction is confirmed in the

same article of the treaty by the proviso permitting the United

States fishermen to enter bays for certain purposes

;

(e.) Because the word " coasts " is used in the plural form,

whereas the contention would require its use in the singular;

(/.) Because the Tribunal is unable to understand the term
" bays " in the renunciatory clause in other than its geographical
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sense, by which a bay is to be considered as an indentation of the

coast, bearing a configuration of a particular character, easy to de-

termine specifically, but difficult to describe generally.

The negotiators of the treaty of 1818 did probably not trouble

themselves with subtle theories concerning the notion of " bays "

;

they most probably thought that everybody would know what was

a bay. In this popular sense the term must be interpreted in the

treaty. The interpretation must take into account all the individual

circumstances Avhich, for any one of the different bays, are to be

appreciated; the relation of its width to the length of penetration

inland ; the possibility and the necessity of its being defended by the

State in whose territory it is indented; the special value which it

has for the industry of the inhabitants of its shores; the distance

which it is secluded from the highways of nations on the open sea

and other circumstances not possible to enumerate in general.

For these reasons the Tribunal decides and awards:

In case of bays, the three m.a.rine miles are to be measured from a straight

line drawn across the body of water at the place where it ceases to have the

configuration and characteristics of a bay. At all other places the three

marine miles are to be measured following the sinuosities of the coast.

But considering the Tribunal cannot overlook that this answer to

Question V, although correct in principle, and the only one possible

in view of the want of a sufficient basis for a more concrete answer, is

not entirely satisfactory as to its practical applicability, and that it

leaves room for doubts and differences in practice: Therefore the

Tribunal considers it its dut}' to render the decision more practicable,

and to remove the danger of future differences by adjoining to it a

recommendation in virtue of the responsibilities imposed by Article

IV of the special agreement.

Considering, moreover, that in treaties with France, with the

North German Confederation and the German Empire, and likewise

in the North Sea Convention, Great Britain has adopted for similar

cases the rule that only bays of ten miles width should be considered

as those wherein the fishing is reserved to nationals: And that in

the course of the negotiations between Great Britain and the United

States a similar rule has been on various occasions proposed and

adopted by Great Britain in instructions to the naval officers sta-

tioned on these coasts : And that though these circumstances are not

sufficient to constitute this a principle of international law, it seems

reasonable to propose this rule Avith certain exceptions, all the more

that this rule, with such exceptions, has already formed the basis of

an agreement between the two Powei's.

Now, therefore, this Tribunal, in pursuance of the provisions of Article

IV, hereby recommends for the consideration and acceptance of the High
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Contracting Parties the following rules and method of procedure for deter-

mining the limits of the bays hereinbefore enumerated:

1. In every bay not hereinafter specifically provided for the limits of

exclusion shall be drawn three miles seaward from a straight line across

the bay in the part nearest the entrance at the first point where the width

does not exceed ten miles.

2. In the following bays, where the configuration of the coast and the

local climatic conditions are such that foreign fishermen, when within

125 the geographic headlands, might reasonably and bona fide believe

themselves on the high seas, the limits of exclusion shall be drawn in

each case between the headlands hereinafter specified as being those at and

within which such fishermen might be reasonably expected to recognise the

bay under average conditions.

For the Bale des Chaleurs the line from the light at Birch Point on Miscou

Island to Macquereau Point Light; for the Bay of Miramichi, the line from,

the light at Point Escuminac to the light on the eastern point of Tabisintac

Gully; for Egmont Bay, in Prince Edward Island, the line from the light

at Cape Egmont to the light at West Point; and off St. Ann's Bay, in the

province of Nova Scotia, the line from the light at Point Anconi to the

nearest point on the opposite shore of the mainland.

For Fortune Bay, in Newfoundland, the line from Connaigre Head to

the light on the southeasterly end of Brunet Island, thence to Fortune Head.

For or near the following bays the limits of exclusion shall be three

marine miles seawards from the following lines, namely:

For or near Barrington Bay, in Nova Scotia, the line from the light on

Stoddart Island to the light on the south point of Cape Sable, thence

to the light at Baccaro Point; at Chedabucto and St. Peter's Bays, the line

from Cranberry Island light to Green Island light, thence to Point Rouge;

for Mira Bay, the line from the light on the east point of Scatari Island to

the northeasterly point of Cape Morien; and at Placentia Bay, in New-
foundland, the line from Latine Point, on the eastern mainland shore, to the

most southerly point of Red Island, thence by the most southerly point of

Merasheen Island to the mainland.

Long Island and Bryer Island on St. Mai-y's Bay, in Nova Scotia, shall,

for the purpose of delimitation, be taken as the coasts of such bays.

It is understood that nothing in these rules refers either to the Bay of

Fundy considered as a whole apart from its bays and creeks or as to the

innocent passage through the Gut of Canso, which were excluded by the

agreement made by exchange of notes between Mr. Bacon and Mr. Bryce,

dated February 21st, 1909, and March 4th, 1909; or to Conception Bay,

which was provided for by the decision of the Privy Council in the case

of the Direct United States Cable Company v. the Anglo-American Tele-

graph Company, in which decision the United States have acquiesced.

Question VI.

Have the inhabitants of the United States the liberty under the

said article or otherwise, to take fish in the bays, harbours, and

creeks on that part of the southern coast of Newfoundland which

extends from Cape Eay to Rameau Islands, or on the western and

nortl rn coasts of Newfoundland from Cape Ray to Quirpon Islands,

or on the Magdalen Islands?
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In regard to this question, it is contended by the United States
that the inhabitants of the United States have the liberty under
Article I of the treaty of taking fish in the bays, harbours, and creeks
on that part of the southern coast of Newfoundland which extends
from Cape Ray to Rameau Islands, or on the western and northern
coasts of Newfoundland from Cape Ray to Quirpon Islands and on
the Magdalen Islands. It is contended by Great Britain that they
have no such liberty.

Now considering that the evidence seems to show that the inten-

tion of the parties to the treaty of 1818, as indicated by the records

of the negotiations and by the subsequent attitude of the Govern-
ments was to admit the United States to such fishery, this Tribunal

is of opinion that it is incumbent on Great Britain to produce satis-

factory proof that the United States are not so entitled under the

treaty.

For this purpose Great Britain points to the fact that whereas the

treaty grants to American fishermen liberty to take fish " on the

coasts, bays, harbours, and creeks from Mount Joly on the southern

coast of Labrador " the liberty is granted to the " coast " only of New-
foundland and to the "shore" only of the Magdalen Islands; and
argues that evidence can be found in the correspondence submitted

indicating an intention to exclude Americans from Newfoundland
bays on the treaty coast, and that no value would have been attached

at that time by the United States Government to the liberty of fish-

ing in such bays because there was no cod fishery there as there was
in the bays of Labrador.

126 But the Tribunal is unable to agree with this contention:

(«.) Because the words "part of the southern coast . . .

from ... to " and the words " western and northern coast . . .

from . . . to," clearly indicate one uninterrupted coast-line; and
there is no reason to read into the words " coasts " a contradistinction

to bays, in order to exclude bays. On the contrary, as already held in

the answer to Question V, the words " libert}'^, forever, to dry and cure

fish in any of the unsettled bays, harbours and creeks of the southern

part of the coast of Newfoundland hereabove described," indicate

that in the meaning of the treaty, as in all the preceding treaties

relating to the same territories, the words coast, coasts, harbours,

bays, &c., are used, without attaching to the word " coast " the spe-

cific meaning of excluding bays. Thus in the provision of the

treaty of 1783 giving liberty " to take fish on such part of the coast

of Newfoundland as British fishermen shall use," the word " coast
"

necessarily includes bays, because if the intention had been to pro-

hibit the entering of the bays for fishing the following words " but

not to dry or cure the same on that island." would have no meaning.

The contention that in the treaty of 1783 the word " bays " is in-
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serted lest otherwise Great Britain would have had the right to

exclude the Americans to the three mile line, is inadmissible, be-

cause in that treaty that line is not mentioned;

(h.) Because the correspondence between Mr. Adams and Lord
Bathurst also shows that during the negotiations for the treaty the

United States demanded the former rights enjoyed under the treaty

of 1783, and that Lord Bathurst in the letter of 30th October, 1815

made no objection to granting those " former rights " " placed under

some modifications." which latter did not relate to the right of fishing

in bays, but only to the " preoccupation of British harbours and

creeks by the fishing vessels of the United States and the forcible

exclusion of British subjects where the fishery might be most ad-

vantageously conducted," and " to the clandestine introduction of

prohibited goods into the British colonies." It may be therefore

assumed that the word " coast " is used in both treaties in the same

sense, including bays;

(<?.) Because the treaty expressly allows the liberty to dry and

cure in the unsettled bays, &c., of the southern part of the coast of

Newfoundland, and this shows that, a fortiori, the taking of fish

in those bays is also allowed ; because the fishing liberty was a lesser

burden than the grant to cure and dry, and the restrictive clauses

never refer to fishing in contradistinction to dr3-ing. but always to

drying in contradistinction to fishing. Fishing is granted without

drying, never drying without fishing;

(d.) Because there is not sufficient evidence to show that the

enumeration of the component parts of the coast of Labrador was

made in order to discriminate between the coast of Labrador and the

coast of Newfoundland;

(e.) Because the statement that there is no cod-fish in the bays of

Newfoundland and that the Americans only took interest in the cod-

fishery is not proved ; and evidence to the contrar}^ is to be found

in Mr. John Adams' Journal of Peace Negotiations of November 25,

1782;

(/.) Because the treaty grants the right to take fish of every kind,

and not only cod-fish;

{(/.) Because the evidence shows that, in 1823, the Americans were

fishing in Newfoundland bays and that Great Britain when sum-

moned to protect them against expulsion therefrom by the French

did not deny their right to enter such bays.

Therefore this Tribunal is of opinion that American inhabitants are en-

titled to tish in the bays, creeks and harbours of the treaty coasts of New-
foundland and the Magdalen Islands and it is so decided and awarded.
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Question VII.

Are the inhabitants of the United States whose vessels resort to

the treaty coasts for the purpose of exercising the liberties referred

to in Article I of the treat}^ of 1818, entitled to have for those vessels,

when duly authorised by the United States in that behalf, the com-

mercial privileges on the treaty coasts accorded by agreement or

otherwise to United States trading vessels generally?

Now assuming that commercial privileges on the treaty coasts are

accorded by agreement or otherwise to United States trading vessels

generally, without any exception, the inhabitants of the United

States, whose vessels resort to the same coasts for the purpose of

exercising the liberties referred to in Article I of the treaty of

127 1818, are entitled to have for those vessels when duly author-

ised by the United States in that behalf, the above-mentioned

commercial privileges, the treaty containing nothing to the contrary.

But they cannot at the same time and during the same voyage exer-

cise their treaty rights and enjoy their commercial privileges, because

treaty rights and commercial privileges are submitted to different

rules, regulations and restraints.

For these reasons this Tribunal is of opinion that the inhabitants of the

United States are so entitled in so far as concerns this treaty, there being

nothing in its provisions to disentitle them, provided the treaty liberty of

fishing and the commercial privileges are not exercised concurrently, and

it is so decided and awarded.

Done at The Hague, in the Permanent Court of Arbitration, in

triplicate original, September 7th, 1910.

H. Lammasch.

A. F. De Savornin Lohman.
George Gray.

C. FiTZPATRICK.

Luis M. Drago.

Signing the Award, I state pursuant to Article IX, clause 2, of the

special agreement, my dissent from the majority of the Tribunal in

respect to the considerations and enacting part of the Award as to

Question V.

Grounds for this dissent have been filed at the International

Bureau of the Permanent Court of Arbitration.

Luis M. Drago.



GROUNDS FOR THE DISSENT TO THE AWARD ON QUESTION 5 BY
DR. LUIS M. DRAGO.

Counsel for Great Britain have very clearly stated that, according

to their contention, the territoriality of the bays referred to in the

treaty of 1818 is immaterial, because, whether they are or are not

territorial, the United States should be excluded from fishing in them

by the terms of the renunciatory clause, which simply refers to " bays,

creeks or harbours of His Britannic Majesty's dominions," without

any other qualification or description. If that were so, the necessity

might arise of discussing whether or not a nation has the right to

exclude another by contract or otherwise froni any portion or por-

tions of the high seas. But in my opinion the Tribunal need not

concern itself with such general question, the wording of the treaty

being clear enough to decide the point at issue.

Article 1 begins with the statement that differences have arisen

respecting the liberty claimed by the United States for the in-

habitants thereof to take, dry and cure fish on " certain coasts, bays,

harbours and creeks of His Britannic Majesty's dominions in

America," and then proceeds to locate the specific portions of the

coast with its corresponding indentations, in which the liberty of

taking, drying and curing fish should be exercised. The renuncia-

tory clause, which the Tribunal is called upon to construe, runs thus

:

"And the United States hereby renounce, forever, any liberty here-

tofore enjoyed or claimed by the inhabitants thereof, to take, dry or

cure fish on, or within three marine miles of any of the coasts, bays,

creeks or harbours of His Britannic Majesty's dominions in America

not included within the above-mentioned limits." This language

does not lend itself to different constructions. If the bays in which

the liberty has been renounced are those " of His Britannic Majesty's

dominions in America," they must necessarily be territorial bays,

because, in so far as they are not so considered, they should belong

to the high seas, and consequently form no part of His Britannic

Majesty's dominions, which, by definition, do not extend to the

high seas. It cannot be said, as has been suggested, that the use

of the word " dominions," in the plural, implies a different mean-

ing than would be conveyed by the same term as used in the singular,

so that, in the present case, " the British dominions in America "

ought to be considered as a mere geographical expression, without

reference to any right of sovereignty or " dominion.'''' It seems to

102
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me, on the contrary, that " dominions," or " possessions," or " estates,"

or such other equivalent terms, simply designate the places over

which the " dominion " or property rights are exercised. "Wlicre

there is no possibility of appropriation or dominion, as on the

128 the high seas, we cannot speak of dominions. The "domin-
ions " extend exactly to the point which the " dominion "

reaches; they are simply the actual or physical thing over which
the abstract power or authority, the rights as given to the proprietor

or the ruler, applies. The interpretation as to the territoriality of

the bays as mentioned in the renunciatory clause of the treaty ap-

pears stronger when considering that the United States specifically

renounced the " liberty," not the " right," to fish or to cure and dry

fish. " The United States renounce, forever, any liberty heretofore

enjoyed or claimed, to take, cure or dry fish on, or within three

marine miles of any of the coasts, bays, creeks or harbours of His
Britannic Majesty's dominions in America." It is well known that

the negotiators of the treaty of 1783 gave a very different meaning
to the terms liberty and rights as distinguished from each other.

In this connection, Mr. Adams' journal may be recited. To this

journal the British Counter-Case refers in the following terms:
'' From an entry in Mr. Adams' journal it appears that he drafted

an article by which he distinguished the right to take fish (both on

the high seas and on the shores) and the liberty to take and cure

fish on the land. But on the following day he presented to the

British negotiators a draft in which he distinguishes between the
' right ' to take fish on the high seas, and the ' liberty ' to take fish on
the ' coasts^ and to dry and cure fish on the land The British

Commissioner called attention to the distinction thus suggested by
Mr. Adams, and proposed that the word liberty should be applied

to the privileges both on the water and on the land. Mr. Adams
thereupon rose up and made a vehement protest, as is recorded in

his diary, against the suggestion that the United States enjoyed the

fishing on the banks of Newfoundland by any other title than that

of right The application of the word liberty to the coast

fishery was left as Mr. Adams proposed." " The incident," pro-

ceeds the British Case, " is of importance, since it shows that the

difference between the two phrases was intentional " (British

Counter-Case, p. 17). And the British Argument emphasises again

the difference. " More cogent still is the distinction between the

words right and liberty. The word nght is applied to the sea fish-

eries, and the word liberty to the shore fisheries. The history of

the negotiations shows that this distinction was advisedly adopted."

If, then, a liberty is a grant and not the recognition of a right., if, as

the British Case, Counter-Case, and Argument recognise, the United
States had the right to fish in the open sea in contradistinction with
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the liberty to fish near the shores or portions of the shores, and if

what has been renounced in the words of the treaty is the liberty to

fish on or within three miles of the bays, creeks and harbours of His

Britannic Majesty's dominions, it clearly follows that such liberty

and the corresponding renunciation refers only to such portions of

the bays which were under the sovereignty of Great Britain and

not to such other portions, if any, as form part of the high seas.

And thus it appears that, far from being immaterial, the terri-

toriality of bays is of the utmost importance. The treaty not con-

taining any rule or indication upon the subject, the Tribunal cannot

help a decision as to this point, which involves the second branch of

the British contention that all so-called bays are not only geogra-

phical, but wholly territorial as well, and subject to the jurisdiction

of Great Britain. The situation was very accurately described on

almost the same lines as above stated by the British memorandum
sent in 1870 by the Earl of Kimberley to Governor Sir John Young:
" The right of Great Britain to exclude American fishermen from

waters within three miles of the coasts is unambiguous and. it is

believed, uncontested. But there appears to be some doubt what are

the waters described as within three miles of bays, creeks or har-

bours. ^A^ien a bay is less than six miles broad its waters are within

the three-mile limit, and therefore clearly within the meaning of the

treaty; hut when it is nnove than that breadth^ the question arises

whether it is a bay of Her Britannic Majesty''s dominions. This is a

question which has to be considered in each particular case with

regard to international law and usage. "When such a bay is not a

bay of Her Majesty's dominions, the American fishermen shall be

entitled to fish in it, except within three marine miles of the ' coast '
;

when it is a bay of Her Majesty's dominions, they will not be entitled

to fish within three miles of it, that is to say (it is presumed), within

three miles of a line drawn from headland to headland." (United

States Case Appendix, p. 629.)

Now, it must be stated in the first place that there does not seem to

exist any general rule of international law which may be considered

final, even in what refers to the marginal belt of territorial waters.

The old rule of the cannon-shot, crystallised into the present three

marine miles measured from low water mark, may be modified at a

later period, inasmuch as certain nations claim a wider jurisdiction,

and an extension has already been recommended by the Institute of

International Law. There is an obvious reason for that. The

129 marginal strip of territorial waters, based originally on the

cannon-shot, was founded on the necessity of the riparian State

to protect itself from outward attack, by providing something in the

nature of an insulating zone, which very reasonably, should be ex-
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tended with the accrued possibility of offence due to the wider range

of modern ordnance. In what refers to bays it has been proposed as a

general rule (subject to certain important exceptions) that the uiar-

ginal belt of territorial waters should follow the sinuosities of the

coast more or less in the manner held by the United States in the

present contention, so that the marginal belt being of three miles,

as in the treaty under consideration, only such bays should be held

as territorial as have an entrance not wider than six miles. (See Sir

Thomas Barclay's report to Institute of International Law, 1894, p.

129, in which he also strongly recommends these limits.) This is the

doctrine which "Westlake, the eminent English writer on international

law, has summed up in very few words: "As to bays," he says,

" if the entrance to one of them is not more than twice the width of

the littoral sea enjoyed by the country in question—that is, not more
than six sea miles in the ordinary case, eight in that of Norway, and
so forth—there is no access from the of)en sea to the bay except

through the territorial water of that country, and the inner part of

the bay will belong to that country, no matter how widely it may
expand. The line drawn from shore to shore at the part where, in

approaching from the open sea, the width first contracts to that

mentioned, will take the place of the line of low water, and the litto-

ral sea belonging to the State will be measured outwards from that

line to the distance of three miles or more proper to the State;"

(Westlake, vol. i, p. 187). But the learned author takes care to add:
" But although this is the general rule, it often meets with an excep-

tion in the case of bays which penetrate deep into the land and are

called gulfs. Many of these are recognized by immemorial usage as

territorial sea of the States into which they penetrate, notwithstand-

ing that their entrance is wider than the general rule for bays would
give as a limit for such appropriation." And he proceeds to quote as

examples of this kind the Ba}' of Conception in Newfoundland, which
he considers as wholly British, Chesapeake and Delaware Bays,

which belong to the United States, and others. {Ibid., p. 188.) The
Institute of International Law, in its annual meeting of 1894, recom-

mended a marginal belt of six miles for the general line of the coast,

and as a consequence established that for baj^s the line should be

drawn up across at the nearest portion of the entrance toward the sea

where the distance between the two sides do not exceed twelve miles.

But the learned association very wisely added a proviso to the effect

" that bays should be so considered and measured unless a continuous

and established usage has sanctioned a greater breadth." Many great

authorities are agreed as to that. Counsel for the LTnited States

proclaimed the right to the exclusive jurisdiction of certain baj^s, no

matter what the width of their entrance should be, when the littoral

nation has asserted its right to take it into their jurisdiction upon
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reasons which go always back to the doctrine of protection. Lord
Blackburn, one of the most eminent of English judges, in delivering

the opinion of the PriA'V Council about Conception Bay. in New-
foundland, adhered to the same doctrine when he asserted the terri-

toriality of that branch of the sea, giving as a reason for such find-

ing '• that the British Government for a long period had exercised

dominion over this bay, and its claim had been acquiesced in by other

nations, so as to show that the bay had been for a long time occupied

exclusively by Great Britain, a circumstance which, in the tribunals

of any country, A\ould be very important." "And moreover," he

added, '' the British Legislature has, by Acts of Parliament, declared

it to be part of the British territory and part of the country made
subject to the legislation of Newfoundland." {Direct Vnited States

Cable Company v. the Anglo-American Telegraph Company, Law
Eeports, 2 Appeal Cases, 374.)

So it may safely be asserted that a certain class of bays, which

might be properly called the historical bays, such as Chesapeake Bay
and Delaware Bay, in North America, and the great estuary of the

River Plate, in South America, form a class distinct and apart, and

undoubtedly belong to the littoral country, whatever be their depth

of penetration and the width of their mouths, when such country has

asserted its sovereignty over them, and particular circumstances, such

as geographical configuration, immemorial usage, and, above all, the

requirements of self-defence, justify such a pretension. Tl^ right

of Great Britain over the bays of Conception, Chaleur, and Mira-

michi are of this description. In what refers to the other bays, as

might be termed the common, ordinary bays, indenting the coasts,

over which no special claim or assertion of sovereignty has been

made, there does not seem to be any other general principle to be

applied than the one resulting from the custom and usage of each

individual nation, as shown by their treaties and their general and

time honoured practice.

130 The well-known words of Bj^nkershoek might be very ap-

propriately recalled in this connection when so many and di-

vergent opinions and authorities have been recited: "The common
law of nations," he says, " can only be learnt from reason and custom.

I do not deny that authority may add weight to reason, but I prefer

to seek it in a constant custom of concluding treaties in one sense or

another, and in examples that have occurred in one country or an-

other." {Qucestiones Juris Puhlici, vol. i, cap. 3.)

It is to be borne in mind in this respect that the Tribunal has been

called upon to decide, as the subject matter of this controversy, the

construction to be given to the fishery treaty of 1818 between Great

Britain and the United States. And so it is that from the usao;e and
the practice of Great Britain in this and other like fisheries, and
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from treaties entered into by them with other nations as to fisheries,

may be evolved the right interpretation to be given to the particular

convention which has been submitted. In this connection the fol-

lowing treaties may be recited:

—

Treaty between Great Britain and France, 2nd August, 1839. It

reads as follows:

—

"Article 9. The subjects of Her Britannic Majesty shall enjoy the
exclusixe right of fishery within the distance of three miles from low
water mark along the whole extent of the coasts of the British
Islands.

" It is agreed that the distance of three miles fixed as the general
limit for the exclusive right of fishery upon the coasts of the two
countries shall, with respect to bays, the mouths of which do not
exceed ten miles in width, be measured from a straight line drawn
from headland to headland.

"Article 10. It is agreed and understood that the miles mentioned
in the present convention- are geographical miles, whereof 60 make a

degree of latitude." (Hertslet's Treaties and Conventions, vol. v,

p. 89.)

Regulations between Great Britain and France, 24:th May, 1843 :

—

"Art. 2. The limits within which the general right of fishery is

exclusively reserved to the subjects of the two kingdoms respectively
are fixed (with the exception of those in Granville Bay) at 3 miles
distance from low water mark.

" With respect to bays, the mouths of which do not exceed ten
miles in width, the 3 mile distance is measured from a straight line

drawn from headland to headland.
"Art. 3. The miles mentioned in the present regulations are geo-

graphical miles, of which 60 make a degree of latitude." (Hertslet,
vol. vi, p. 416.)

Treaty between Great Britain and France, November 11, 1867:

—

"Art. 1. British fishermen shall enjoy the exclusive rights of fishery

within the distance of 3 miles from low-water mark, along the whole
extent of the coasts of the British islands.

" The distance of 3 miles fixed as the general limit for the ex-
clusive right of fishery upon the coasts of the two countries shall,

with respect to bays, the mouths of which do not exceed ten miles in

width be measured from a straight line drawn from headland to
headland.

" The miles mentioned in the present convention are geographical
miles, whereof 60 make a degree of latitude." (Hertslet's Treaties,
vol. xii, p. 1126, British Case Appendix, p. 38.)

Great Britain and North German Confederation. British notice

to fishermen by the Board of Trade. Board of Trade, November
1868 :—

" Her Majesty's Government and the North German Confederation
having come to an agreement respecting the regulations to be ob-

served by British fishermen fishing off the coasts of the North Ger-
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man Confederation, the following notice is issued for the guidance
and warning of British fishermen :

—

" 1. The exchisive fishery limits of the German Empire are desig-

nated by the Imperial Government as follows: That tract of the sea

which extends to a distance of 3 sea miles from the extremest limits

which the ebb leaves dry of the German North Sea Coast of the Ger-
man islands or flats lying before it, as well as those bays and in-

curvations of the coast which are ten sea miles or less in breadth
reckoned from the extremest points of the land and the flats, must
be considered as under the territorial sovereignty of North Germany."

(Hertslet's Treaties, vol. xiv, p. 1055.)

131 Great Britain and German Empire. British Board of

Trade, December 1874.

(Same recital referring to an arrangement entered into between

Her Britannic Majesty and the German Government.)

Then the same articles follow with the alteration of the words
" German Empire " for " North Germany." (Hertslet, vol. xiv, p.

1058.)

Treaty between Great Britain, Belgium, Denmark, France, Ger-

many and the Netherlands for regulating the police of the North Sea

Fisheries, May 6, 1882 :—

" 2. Les pecheurs nationaux jouiront du droit exclusif de peche

dans le rayon de 3 milles, a partir de la laisse de basse mer, le long de
toute I'etendue des cotes de leurs pays respectifs, ainsi que des iles et

des bancs qui en dependent.
'• Pour les baies le rayon de 3 milles sera mesnre a partir d'une

ligiie droite. tiree, en travers de la baie. dans la partie la plus rap-

prochee de I'entree, au premier point ou I'ouverture n'excedera pas 10

milles." (Hertslet, vol. xv, p. 791.)

British Order-in-Council, October 23, 1877:—

Prescribes the obligation of not concealing or effacing numbers or

marks on boats, employed in fishing or dredging for purposes of sale

on the coasts of England, Wales, Scotland and the Islands of Guern-

sey, Jersey, Alderney, Sark and Man, and not going outside

—

"(a.) The distance of 3 miles from low-water mark along the ^Yhole extent of

the said coasts;

•'(6.) In cases of bays less than 10 miles wide the line joining the headlands

of said bays." (Hertslet, vol. xiv, p. 1032.)

To this list may be added the unratified treaty of 1888 between

Great Britain and the United States, which is so familiar to the

Tribunal. Such unratified treaty contains an authoritative interpre-

tation of the convention of October 20tb, 1818, sub judice: "The 3

marine miles mentioned in article 1 of the convention of October 20th,

1818, shall be measured seaward from low-water mark; but at every

bay, creek or harbour, not otherwise specifically provided for in this

treaty, such three marine miles shall be measured seaward from a
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straight line drawn across the bay, creek or harbour, in the part

nearest the entrance at the first point where the width does not exceed

ten marine miles," which is recognising the exceptional bays as afore-

said and laying the rule for the general and common bays.

It has been suggested that the treaty of 1818 ought not to be studied

as liercabove in the light of any treaties of a later date, but rather

be referred to such British international conventions as preceded it

and clearly illustrate, according to this view, what were, at the time,

the principles maintained by Great Britain as to their sovereignty

over the sea and over the coast and the adjacent territorial waters.

In this connection the treaties of 1686 and 1713 with France and of

1763 with France and Spain have been recited and offered as ex-

amples also of exclusion of nations by agreement from fishery rights

on the high seas. I cannot partake of such a view. The treaties of

1686, 1713, and 1763 can hardly be understood with respect to this,

otherwise than as examples of the wild, obsolete claims over the com-
mon ocean which all nations have of old abandoned with the progress

of an enlightened civilisation. And if certain nations accepted long

ago to be excluded by convention from fishing on what is to-day

considered a common sea, it is precisely because it was then under-

stood that such tracts of water, now free and open to all, were the

exclusive property of a particular Power, who, being the owners,

admitted or excluded others from their use. The treaty of 1818 is

in the meantime one of the few which mark an era in the diplomacy
of the world. As a matter of fact it is the very first which commuted
the rule of the cannon-shot into the three marine miles of coastal

jurisdiction. And it really would appear unjustified to explain such

an historic document by referring it to international agreements of a

hundred and two hundred years before when the doctrine of Sel-

den's Mare Claiisum was at its height, and when the coastal waters

were fixed at such distances as sixty miles, or a hundred miles, or

two days' journey from the shore and the like. It seems very ap-

propriate, on the contrary, to explain the meaning of the treaty of

1818 by comparing it with those which immediately followed and
established the same limit of coastal jurisdiction. As a gen-

132 eral rule a treaty of a former date may be very safely con-

strued by referring it to the provisions of like treaties made
by the same nation on the same matter at a later time. Much more
so when, as occurs in the present case, the later conventions, with

no exception, starting from the same premise of the three miles

coastal jurisdiction arrive always to an uniform policy and line of

action in what refers to bays. As a matter of fact, all authorities

approach and connect the modern fishery treaties of Great Britain,

and refer them to the treatj^ of 1818. The second edition of Kliiber,

for instance, quotes in the same sentence the treaties of October 20th,

92909°—S. Doc. 870, 61-3, vol 1 8
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1818, and August 2nd, 1839, as fixing a distance of three miles from
low water mark for coastal jurisdiction. And Fiori, the well-known

Italian jurist, referring to the same marine miles of coastal jurisdic-

tion, says :
" This rule recognized as early as the treaty of 1818 between

the United States and Great Britain, and that between Great Britain

and France in 1839, has again been admitted in the treaty of 1867."

(" Nouveau Droit international public," Paris, 1885, section 803.)

This is only a recognition of the permanency and the continuity

of States. The treaty of 1818 is not a separate fact unconnected

with the later policy of Great Britain. Its negotiators were not

parties to such international convention, and their powers disap-

peared as soon as they signed the document on behalf of their coun-

tries. The Parties to the treaty of 1818 were the United States and

Great Britain, and what Great Britain meant in 1818 about bays and

fisheries, when they, for the first time, fixed a marginal jurisdiction

of three miles, can be very well explained by what Great Britain,

the same permanent political entity, understood in 1839, 1843, 1867,

1874, 1878 and 1882, when fixing the very same zone of territorial

waters. That a bay in Europe should be considered as different

from a bay in America, and subject to other principles of interna-

tional law, cannot be admitted in the face of it. Wliat the practice

of Great Britain has been outside the treaties is very well known to

the Tribunal, and the examples might be multiplied of the cases in

which that nation has ordered its subordinates to apply to the bays

on these fisheries the ten mile entrance rule or the six miles accord-

ing to the occasion. It has been repeatedly said that such have been

only relaxations of the strict right, assented to by Great Britain in

order to avoid friction on certain special occasions. That may be.

But it may also be asserted that such relaxations have been very

many, and that the constant, uniform, never contradicted, practice of

concluding fishery treaties from 1839 down to the present day, in all

of which the ten miles entrance bays are recognised, is the clear sign

of a policy. This policy has but very lately found a most public,

solemn, and unequivocal expression. " On a question asked in Par-

liament on the 21st February, 1907," says Pitt Cobbett, a distin-

guished English writer, with respect to the Moray Firth Case, "it

was stated that, according to the view of the Foreign OfRce, the

Admiralty, the Colonial OfRce, the Board of Trade and the Board of

Agriculture and Fisheries, the term ' territorial waters ' was deemed

to include waters extending from the coast line of any part of the

territory of a State to three miles from the low-water mark of such

coast line, and the waters of all bays, the entrance to which is not

more than six miles, and of which the entire land boundary forms

part of the territory of the same State." (Pitt Cobbett, "Cases and

Opinions on International Law," vol. i, p. 143.)
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Is there a contradiction between these six miles and the ten miles

of the treaties jnst referred to? Not at all. The six miles are the

consequence of the three miles marginal belt of territorial waters in

their coincidence from both sides at the inlets of the coast and the

ten miles far from being an arbitrary measure are simply an exten-

sion, a margin given for convenience to the strict six miles with

fishery purposes. Where the miles represent sixty to a degree in

latitude the ten miles are besides the sixth part of the same degree.

The American Government, in reply to the observations made to Sec-

retary Bayard's memorandum of 1888, said very precisely: "The
width of ten miles was proposed not only because it had been followed

in conventions between many other Powers, but also because it was

deemed reasonable and just in the present case; this Government,

recognising the fact that while it might have claimed a width of

six miles as a basis of settlement, fishing within bays and harbours

only slightly wider would be confined to areas so narrow as to render

it practically valueless and almost necessarily expose the fishermen

to constant danger of carrying their operations into forbidden

waters." (British Case Appendix, p. 416.) And Professor John
Basset Moore, a recognised authority on international law, in a com-

munication addressed to the Institute of International Law, said

very forcibly :
" Since you observe that there does not appear to be

any convincing reason to prefer the ten mile line in such a case to

that of double three miles, I may say that there have been supposed

to exist reasons both of convenience and of safety. The ten

133 mile line has been adopted in the cases referred to as a practical

rule. The transgression of an encroachment upon territorial

waters by fishing vessels is generally a grave offence, involving in

many instances the forfeiture of the offending vessel, and it is

obvious that the narrower the space in which it is permissible to fish,

the more likely the offence is to be committed. In order, therefore,

that fishing may b'^ jiracticable and safe, and not constantly attended

with the risk of violating territorial waters, it has been thought to be

expedient not to allow it where the extent of free waters between the

three miles drawn on each side of the bay is less than four miles.

This is the reason of the ten mile line. Its intention is not to hamper

or restrict the right to fish, but to render its exercise practicable and

safe. When fishermen fall in with a shoal of fish the impulse to

follow it is so strong as to make the possibilities of transgression very

serious within narrow limits of free waters. Hence it has been

deemed wiser to exclude them from space less than four miles each

way from the forbidden lines. In spaces less than this operations are

not only hazardous, but so circumscribed as to render them of little

practical value." ("Annuaire de ITnstitut de Droit international,"

1894, p. 146.)
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So the use of the ten mile bays so constantly put into practice by

Great Britain in its fishery treaties has its root and connection with

the marginal belt of three miles for the territorial waters. So much
so that the Tribunal having decided not to adjudicate in this case the

ten miles entrance to the bays of the treaty of 1818, this will be the

only one exception in which the ten miles of the bays do not follow.

as a consequence the strip of three miles of territorial waters, the

historical bays and estuaries always excepted.

And it is for that reason that an usage so firmly and for so long a

time established ought, in my opinion, b? applied to the construction

of the treaty under consideration, much more so, when custom, one of

the recognised sources of law, international as well as municipal, is

supported in this case by reason and by the acquiescence and the

practice of many nations.

The Tribunal has decided that :
" In case of bays the three miles "

(of the treaty) " are to be measured from a straight line drawn across

the body of water at the place where it ceases to have the configuration

characteristic of a bay. At all other places the three miles are to be

measured following the sinuosities of the coast." But no rule is laid

out or general principle evolved for the parties to know what the

nature of such configuration is or by what methods the points should

be ascertained from which the bay should lose the characteristics of

such. There lies the whole contention and the whole difficult}^ not

satisfactorily solved, to my mind, by simply recommending, without

the scope of the Award and as a system of procedure for resolving

future contestations under article 4 of the Treaty of Arbitration, a

series of lines, which practical as they may be supposed to be, can-

not be adopted by the Parties without concluding a new treaty.

These are the reasons for my dissent, which I much regret, on

Question Five.

Done at The Hague, September 7th, 1910.

Luis M. Drago.

The President then asked the agents of both Parties whether they

wished to make any declaration or communication to the Tribunal.

The Honorable Chandler P. Anderson, agent for the United

States, said that in case he should desire to present any communica-

tion to the Tribunal, on behalf of his Government, in regard to the

Award or any part of it, he would do so within the period fixed by

article 10 of the special agreement, reserving any rights which his

Government might have in the premises.

The Eight Honourable Sir William Snoavdon Robson, Counsel

for Great Britain, said that he had nothing to add.

The President then spoke as follows;
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After more than three months of uninterrupted work a sentence

has been pronounced which is destined to put an end to controversies

of almost secular standing, involving not only great economic, but

still more important political questions and interests.

During three months the temple of international arbitration

134 has been open and in three weeks it will be opened again;

while two new arbitrations are already in preparation.

So that it seems that one of the features of a really Permanent

Court of Arbitration is already established, as such a Court was

proposed at the Second Peace Conference in 1907 by the two Powers

which are the Parties in the present litigation, that is, the feature of

continuity in the WMjk, though the personnel of the Court may
change.

It is not to be expected that at first sight the Award which has just

been read will entirely satisfy either of the Parties, especially if it is

considered not as a whole, but in its different parts.

In questions so complicated and involving interests so conflicting

and important it is not likely that the right should be all on one

side. The Tribunal has endeavoured to find out w^iere the right is

in every special point according to the conviction at which it arrived

on the basis of a most careful and conscientious examination of the

whole matter. We hope and are of the conviction that, if not at the

first moment, yet certainly after a reasonable time, both Parties will

agree that the solution is fair, just and equitable to both of them.

Before concluding, I consider it my duty to renew the expression

of our thanks to the Secretary-General, Baron Michiels van Ver-

duynen, and the First Secretary of the Court, Jonkheer E,oell, for

all the pains they have taken and the assistance they have afforded

us, and also to Messrs. Charles D. Wliite and George Young, Secre-

taries of the Tribunal.

I avail myself of this opportunity to thank Messrs. van Langen-

huysen Brothers, printers at The Hague, for the expeditious and

precise manner in which they have executed the difficult printing in

a language foreign to their employees.

And now I beg the Secretary-General to deliver the originals of the

Award, signed by the Arbitrators, to the Agents of the Parties.

The Secketary-General then handed to the Honourable Chand-

ler P. Anderson, Agent of the United States, and to the Honourable

Allen B. Aylesworth, Agent of Great Britain, the Award of the

Tribunal destined for their respective Governments,

The Court adjourned sine die»
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THE CASE OF THE UNITED STATES.

INTEODUCTORY STATEMENT.

In the general arbitration treaty entered into by the United States

and Great Britain on April 4, 1908, it was agreed

:

Article I.

Differences which may arise of a legal nature or relating to the

interpretation of treaties existing between the two Contracting
Parties and which it may not have been possible to settle by di-

plomacy, shall be referred to the Permanent Court of Arbitration

established at The Hague by the Convention of the 29th of July,

1899, provided nevertheless, that they do not affect the vital inter-

ests, the independence, or the honor of the two Contracting States,

and do not concern the interests of third Parties.

Akticle II.

In each individual case the High Contracting Parties, before ap-
pealing to the Permanent Court of Arbitration, shall conclude a

special Agreement defining clearly the matter in dispute, the scope
of the powers of the Arbitrators, and the periods to be fixed for the
formation of the Arbitral Tribunal and the several stages of the pro-
cedure. It is understood that such special agreements on the part
of the United States will be made by the President of the United
States, by and with the advice and consent of the Senate thereof;

His Majesty's Government reserving the right before concluding a
special agreement in any matter affecting the interests of a self-

governing Dominion of the British Empire to obtain the concurrence
therein of the Government of that Dominion.
Such Agreements shall be binding only when confirmed by the two

Governments by an Exchange of Notes.

Subsequently, the United States and Great Britain as signatory

parties to the Convention for the pacific settlement of international

disputes entered into on the 18th day of October, 1907, agreed, by

Article 91 thereof, that such Convention duly ratified " shall replace

as between the Contracting Powers the Convention for the pacific

settlement of international disputes of July 29, 1899," and such

Convention has since been duly ratified by the United States and

Great Britain.

1
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Thereafter, on the 29th day of January, 1909, the United States

and Great Britain entered into a Special Agreement for the sub-

mission of questions relating to the fisheries on the Xorth Atlantic

coast under the general treaty of arbitration above referred to, con-

cluded between the United States and Great Britain on the 4th day

of April, 1908, which Special Agreement, pursuant to the require-

ment of Article II of the aforesaid general arbitration treaty de-

fines " the matter in dispute, the scope of the powers of the arbitra-

tors, and the periods to be fixed for the formation of the arbitral

tribunal and the several stages of the procedure," and notes con-

firming it were exchanged by the two Governments on March 4, 1909.

The provisions of this Special Agreement, so far as they relate to

the matter in dispute and the scope of the powers of the arbitrators,

are as follows:

Article I.

Wliereas, by Article I of the Convention signed at London on the

20th day of October, 1818, between Great Britain and the United
States, it was agreed as follows

:

Whereas differences have arisen respecting the Liberty claimed by the United
States for the Inhabitants thereof, to take, dry and cure Fish on Certain
Coasts, Bays, Harbours and Creeks of His Britannic Majesty's Dominions in

America, it is agreed between the High Contracting Parties, that the Inhabitants
of the said United States shall have forever, in common with the Subjects of
His Britannic Majesty, the Liberty to take Fish of every kind on that part of
the Southern Coast of Newfoundland which extends from Cape Ray to the
Rameau Islands, on the Western and Northern Coast of Newfoundland, from
the said Cape Ray to the Quirpon Islands, on the shores of the Magdalen Islands,

and also on the Coasts, Bays. Harbours, and Creeks from Mount Joly on the
Southern Coast of Labrador, to and through the Straits of Belleisle and thence
Northwardly indefinitely along the Coast, without prejudice however, to any of
the exclusive Rights of the Hudson Bay Company ; and that the American
Fishermen shall also have liberty forever, to dry and cure Fish in any of the
unsettled Bays, Harbours, and Creeks of the Southern part of the Coast of
Newfoundland hereabove described, and of the Coast of Labrador; but so soon
as the same, or any Portion thereof, shall be settled, it shall not be lawful for
the said Fishermen to dry or cure Fish at such Portion so settled, without pre-

vious agreement for such purpose with the Inhabitants, Proprietors, or Pos-
sessors of the ground.—And the United States hereby renounce forever, any
Liberty heretofore enjoyed or claimed by the Inhabitants thereof, to take, dry,
or cure Fish on, or within three marine Miles of any of the Coasts, Bays,
Creeks, or Harbours of His Britannic Majesty's Dominions in America not
included within the above mentioned limits

; provided, however, that the Ameri-
can Fishermen shall be admitted to enter such Bays or Harbours for the purpose
of Shelter and of repairing Damages therein, of purchasing Wood, and of
obtaining Water, and for no other purpose whatever. But they shall be under
such Restrictions as may be necessary to prevent their taking, drying or curing
Fish therein, or in any other manner whatever abusing the Privileges hereby
reserved to them.

And, whereas, differences have arisen as to the scope and meaning
of the said Article, and of the liberties therein referred to, and other-
wise in respect of the rights and liberties which the inhabitants of
the United States have or claim to have in the waters or on the shores
therein referred to:
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It is agreed that the following questions shall be submitted for de-

cision to a tribunal of arbitration constituted as hereinafter provided

:

Question 1. To what extent are the following contentions or either

of them justified?

It is contended on the part of Great Britain that the exercise of the

liberty to take fish referred to in the said Article, which the inhabit-

ants of the United States have forever in common with the subjects

of His Britannic Majesty, is subject, without the consent of the

United States, to reasonable regulation by Great Britain, Canada, or

Newfoundland in the form of municipal laws, ordinances, or rules, as,

for example, to regulations in respect of (1) the hours, days, or sea-

sons when fish may be taken on the treaty coasts; (2) the method,
means, and implements to be used in the taking of fish or in the carry-

ing on of fishing operations on such coasts; (3) any other matters

of a similar character relating to fishing; such regulations being
reasonable, as being, for instance

—

{a) Appropriate or necessary for the protection and preservation

of such fisheries and the exercise of the rights of British subjects

therein and of the liberty which by the said Article I the inhabitants

of the United States have therein in common with British subjects;

(h) Desirable on grounds of public order and morals;

\g) Equitable and fair as between local fishermen and the inhab-

itants of the United States exercising the said treaty liberty and not

so framed as to give unfairly an advantage to the former over the

latter class.

It is contended on the part of the United States that the exercise

of such liberty is not subject to limitations or restraints by Great
Britain, Canada, or Newfoundland in the form of municipal laws,

ordinances, or regulations in respect of (1) the hours, days, or

seasons when the inhabitants of the United States may take fish on
the treaty coasts, or (2) the method, means, and implements used by
them in taking fish or in carrying on fishing o])erations on such
coasts, or (3) any other limitations or restraints of similar character

—

{a) Unless they are appropriate and necessary for the protection

and preservation of the common rights in such fisheries and the

exercise thereof; and
(5) Unless they are reasonable in themselves and fair as between

local fishermen and fishermen coming from the United States, and
not so framed as to give an advantage to the former over the latter

class; and
{c) Unless their appropriateness, necessity, reasonableness, and

fairness be determined by the United States and Great Britain by
common accord and the United States concurs in their enforcement.

Qvestion B. Have the inhabitants of the United States, while
exercising the liberties referred to in said Article, a right to employ
as members of the fishing crews of their vessels persons not inhab-

itants of the United States ?

Question 3. Can the exercise by the inhabitants of the United
States of the liberties referred to in the said Article be subjected,

without the consent of the United States, to the requirements of entry

or report at custom-houses or the payment of light or harbor or other

dues, or to any other similar requirement or condition or exaction?

Question 4- Under the provision of the said Article that the

American fishermen shall be admitted to enter certain bays or harbors
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for shelter, repairs, wood, or water, and for no other purpose what-
ever, but that they shall be under such restrictions as may be neces-

sary to prevent their taking, drying, or curing fish therein or in any
other manner whatever abusing the privileges thereby reserved to

them, is it permissible to impose restrictions making the exercise of

such privileges conditional upon the payment of light or harbor or

other dues, or entering or reporting at custom-houses or any similar

conditions ?

Question 5. From where must be measured the " three marine miles
of diiij of the coasts, bays, creeks, or harbors " referred to in the said

Article?

Question 6. Have the inhabitants of the United States the liberty

under the said Article or otherwise, to take fish in the bays, harbors,

and creeks on that part of the southern coast of Newfoundland which
extends from Cape Ra^v' to Rameau Islands, or on the western and
northern coasts of Newfoundland from Cape Eay to Quirpon Islands,

or on the Magdalen Islands ?

Question 7. Are the inhabitants of the United States whose vessels

resort to the treaty coasts for the purpose of exercising the liberties

referred to in Article I of the treaty of 1818 entitled to have for those

vessels, when duly authorized by the United States in that behalf, the

commercial privileges on the treaty coasts accorded by agreement or

otherwise to United States trading vessels generally ?

Article II.

Either Party may call the attention of the Tribunal to any legisla-

tive or executive act of the other Party, specified within three months
of the exchange of notes enforcing this agreement, and which is

claimed to be inconsistent with the true interpretation of the treaty of

1818; and may call upon the Tribunal to express in its award its

opinion upon such acts, and to point out in what respects, if any, they
are inconsistent with the principles laid down in the award in reply

to the preceding questions ; and each Party agrees to conform to such
opinion.

Article III.

If any question arises in the arbitration regarding the reasonable-

ness of any regulation or otherwise which requires an examination
of the practical effect of any provisions in relation to the conditions

surrounding the exercise oi the liberty of fishery enjoj^ed by the
inhabitants of the United States, or which requires expert informa-
tion about the fisheries themselves, the Tribunal may, in that case,

refer such question to a commission of three expert specialists in such
matters; one to be designated by each of the Parties hereto, and the

third, who shall not be a national of either Party, to be designated

by the Tribunal. This Commission shall examine into and report

their conclusions on any question or questions so referred to it by the

Tribunal and such report shall be considered hy the Tribunal and
shall, if incorporated by them in the award, be accepted as a part
thereof.

Pending the report of the Commission upon the question or ques-

tions so referred and without awaiting such report, the Tribunal may
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make a separate award upon all or any other questions before it, and
such separate award, if made, shall become immediately effective,

provided that the report aforesaid shall not be incorporated in the

award until it has been considered by the Tribunal. The expenses of

such Commission shall be borne in equal moieties by the Parties

hereto.

Article IV.

The Tribunal shall recommend for the consideration of the High
Contracting Parties rules and a method of procedure under which all

questions which may arise in the future regarding the exercise of the

liberties above referred to may be determined in accordance with the

principles laid down in the award. If the High Contracting Parties

shall not adopt the rules and method of procedure so recommended,
or if they shall not, subsequently to the delivery of the award, agree
upon such rules and methods, then any differences which may arise

in the future between the High Contracting Parties relating to the

interpretation of the treaty of 1818 or to the effect and application

of the award of the Tribunal shall be referred informally to the

Permanent Court at The Hague for decision by the summary pro-

cedure provided in Chapter IV of The Hague Convention of the 18th

of October, 1907.

Article V.

The Tribunal of Arbitration provided for herein shall be chosen
from the general list of members of the Permanent Court at The
Hague, in accordance with the provisions of Article XLV of the Con-
vention for the Settlement of International Disputes, concluded at

the Second Peace Conference at The Hague on the 18th of October,
1907. The provisions of said Convention, so far as applicable and
not inconsistent herewith, and excepting Articles LIII and LIV,
shall govern the proceedings under the submission herein provided
for.

The time allowed for the direct agreement of His Britannic
Majesty and the President of the United States on the composition
of such Tribunal shall be three months.

The Special Agreement of January 27, 1909, was entered into upon

the express stipulation and understanding on both sides

—

That it is agreed by the United States and Great Britain that
question 5 of the series submitted, namely, " from where must be
measured the three marine miles of any of the coasts, bays, creeks or
harbors referred to in said article," does not include any question

as to the Bay of Fundy, considered as a whole apart from its bays
or creeks, or as to innocent passage through the Gut of Canso, and
that the respective views or contentions of the United States and
Great Britain on either subject shall be in no wise prejudiced by
anything in the present arbitration."

The printed Case on the part of the United States, accompanied

by printed copies of the documents, the official correspondence and

other evidence on which it relies, is delivered pursuant to Article

"Appendix, p. 9.
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VI of the Special Agreement, the accompanying documents, corre-

spondence and evidence being contained in an Appendix to the

Case together with a set of two maps.

A list of charts published at the British Admiralty appears in the

Appendix at page 1308, copies of which will be furnished to the

Tribunal upon the oral argument, if required for geographical in-

formation of a character more detailed than can be obtained from the

maps above referred to.

The text of the Special Agreement and of so much of the Con-

vention for the pacific settlement of international disputes of Octo-

ber 18, 1907, as is adopted thereby, are printed in full in the Appendix

to this Case.**

The subject of this controversy, as presented in the printed Case,

is divided into Part I. covering the status prior to the treaty of 1818,

including the negotiations resulting in that treaty, and an exam-

ination of the provisions of Article I. thereof; and Part II. covering

the subsequent actions of the United States and Great Britain hav-

ing a bearing upon the interpretation of its provisions in accordance

with their true intent and meaning. Each of these parts is sub-

divided under sub-headings, for convenience of reference, which are

set forth in the table of contents and do not require repetition here.

The position of the United States on each of the seven questions

submitted for decision is stated at the end of the Case under the

heading Statement in Conclusion, and it will remain for the printed

and oral arguments on the part of the United States to marshal and

present, in response to each of these questions, the reasons and

grounds of law and fact on which the position of the United States

with respect thereto should be sustained.

"^Appendix, p. 3.



PART r.

STATUS PRIOR TO THE TREATY OF 1818.

The Special Agreement of January 27, 1909, between the United

States and Great Britain, under which this case is presented, requires

the Tribunal of xVrbitration thereby constituted to answer a series

of questions submitted for its decision growing out of differences

which have arisen between the United States and Great Britain as

to the scope and meaning of Article I of their treat}^ of October 20,

1818 " and of the liberties therein referred to and otherwise in respect

of the rights and liberties which the inhabitants of the United

States have or claim to have in the waters or on the shores therein

referred to."

It will be observed that the differences under consideration include

not only those which have arisen as to the scope and meaning of

the said Article and of the liberties therein referred to, but also those

which have arisen otherwise in respect of the rights and liberties

which the inhabitants of the United States have or claim to have

in the waters or on the shores mentioned in that Article. It will

also be observed upon an examination of Article I of the treaty of

1818 that its provisions which are now the occasion of differences

were themselves the outcome of differences existing with respect to

these fisheries when that treaty was made, the introductory recital of

Article I of that treaty being as follows

:

T\Tiereas differences have arisen respecting the liberty claimed
by the United States for the inhabitants thereof to take, dry and
cure fish on certain coasts, baj^s, harbors and creeks of His Britannic
Majesty's Dominions in America, its is agreed, etc.

Therefore, before discussing the provisions of Article I of the

treaty of 1818 and in order that the various differences above referred

to and their relation to that Article may be clearly understood, it

will be convenient to examine into the antecedent conditions and

course of events leading up to the treaty of 1818 with a view to

showing the respective positions of the two Governments at that time

so far as they relate to the questions now in controversy.

92909°—S. Doc. 870, 61-3, vol 1 9 7
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THE TREATY OF SEPTEMBER 3, 1783.

The first discussion with Great Britain of the interests of the

United States in these fisheries will be found in the negotiations for

the treaty of peace at the close of the Revolution in 178'2.

The Commissioners who took part in these negotiations were John

Adams, Benjamin Franklin, John Jay and Henry Laurens on the

part of the United States, and Richard Oswald on the part of Great

Britain assisted by Mr. Strachey and Mr. Fitzherbert who were

present and took part in the discussions during the closing con-

ferences.

In entering upon these negotiations the United States stipulated

as an indispensible condition that at the outset Great Britain should

acknowledge their independence and should treat with them as an

independent nation.® In Franklin's report of these negotiations,

made immediately after the treaty was signed, he says that the use of

any expressions in the powers given by Great Britain to its com-

missioners which might imply an acknowledgment of American inde-

pendence seemed at first to be industriously avoided, and much of the

summer was taken up in removing these objections, but that the re-

fusal otherwise to treat finally induced Great Britain to overcome that

difficulty and the negotiations were then entered upon.^ Great Britain

having finally acquiesced in this demand, such acknowledgment of in-

dependence was incorporated in the original draft of the proposed

treaty and was carried without change through the negotiations and

into the treaty as finally agreed upon, where it appears as Article I in

the following form:

His Britannic Majesty acknowledges the s*^ United States, viz.

New Hampshire, Massachusetts Bay, Rhode-Island & Providence
Plantations, Connecticut, New York, New Jersey, Pennsylvania,
Delaware, Maryland, Virginia, North Carolina, South Carolina,

& Georgia, to be free sovereign & Independent States ; that he treats

with them as such, and for himself his Heirs and Successors, re-

linquishes all claim to the Government Propriety & Territorial Rights
of the same & every Part thereof.'^

The United States and Great Britain thus met as independent

nations negotiating for the purpose of concluding a treaty of peace

« Appendix, pp. 227-235. ^Appendix, p. 226. '^ Appendix, p. 24.
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dividing between them the British Empire in North America; and

standing on this basis the Commissioners on the part of the United

States asserted and insisted throughout the negotiations that the

British interests in the North Atlantic Coast fisheries were subject

to such division and that the pre-existing rights of the Colonies

therein must be recognized and continued by the treaty.

The people of the Massachusetts Bay Colony and of the other

Colonies had continuously and freely resorted to these fisheries and

exercised unrestricted fishing rights and liberties there until the

time of the Kevolution, and had borne almost unaided the burden

of maintaining and defending their own and British interests in

these fisheries against the aggressions of the French during the

wars between Great Britain and France. In view of such continuous

usage and enjoyment and by virtue of the services rendered by them

in defence of these fisheries, the American Colonies asserted and

insisted that they had in them at least the equal rights of joint

owners with Great Britain and the other British Colonies. John

Adams, one of the American Commissioners in the peace negotiations,

bears witness, in a statement written by him in 1822 in review of

these negotiations, that the grounds and principles on which the

fisheries article of the treaty of 1783 was contended for on their part

and finally yielded on the part of Great Britain were among others

the following:

That New England, and especially Massachusetts, had done more
in defence of them than all the rest of the British empire. That
the various projected expeditions to Canada, in which they were
defeated by British negligence, the conquest of Louisburg, in 174."),

and the subsequent conquest of Nova Scotia, in which New England
had expended more blood and treasure than all the rest of the

British empire, were principally effected with a special view to the

security and protection of the fisheries.

That the inhabitants of the United States had as clear a right

to every branch of those fisheries, and to cure fish on land, as the
inhabitants of Canada or Nova Scotia; that the citizens of Boston,
New York, or Philadelphia, had as clear a right to those fisheries,

as the citizens of London, Liverpool, Bristol, Glasgow, or Dublin.

And further:

We considered that treaty as a division of the empire. Our inde-

pendence, our rights to territory and to the fisheries, as practised

before the Revolution were no more a grant from Britain to us than
the treaty was a grant from us of Canada, Nova Scotia, England,
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Scotland, and Ireland to the Britons. The treaty was nothing more
than mutual acknowledgment of antecedent rights."

The coursv^ of the negotiations was briefly as follows

:

Before the arrival of the other American Commissioners, Messrs.

Franklin and Jay proposed a series of articles which, under date of

October 8, 1782, were agreed upon ad referendum by the British Com-

missioner and sent to England by him for the King's consideration,

in which articles it was provided

—

3rd. That the subjects of his Britannic Majesty and people of the

said United States, shall continue to enjoy unmolested, the rights to

take fish of every kind on the banks of Newfoundland, and other

places where the inhabitants of both countries used formerly, to wit,

before the last war between France and Britain, to fish and also to

dry and cure the same at the accustomed places, whether belonging
to his said Majesty or to the United States; and his Britannic Maj-
esty and the said United States will extend equal privileges and hos-

pitality to each other's fishermen as to their own.^

The articles thus proposed were not approved by the British Gov-

ernment and a new series of articles, under date of November 5,

1782, was agreed upon and signed by the British and American Com-

missioners, in which series the fisheries article appeared in the fol-

lowing form:

That the subjects of his Britannic Majesty and the people of the

said United States shall continue to enjoy unmolested the right to

take fish of every kind on all the banks of Newfoundland, also in the

Gulf of St. Lawrence, and all other places where the inhabitants of

both countries used at any time heretofore to fish; and also to dry
and cure their fish on the shores of the Isle of Sables; Cape Sables,

and the shores of any of the unsettled bays, harbors, or creeks of

Nova Scotia, and of the Magdalen Islands. And his Britannic Maj-
esty and the said United States will extend equal privileges and hos-

pitality to each other's fishermen as to their own.^"

It will be noted that the chief difference between these articles is

that the Gulf of St. Lawrence is specifically mentioned as among

the places where the inhabitants of both countries used formerly to

fish and where, under the provisions of both articles, they are to

continue to enjoy unmolested such right; and that the places to be

used for drying and curing fish, which in the first proposal were

described as the " accustomed places," whether belonging to his

ISIajesty or to the United States, in the second proposal are spe-

cifically named, and that all of the places thus named are on the

"Appendix, p. 318. * Appendix, p. 217. "Appendix, p. 218.
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coasts which fell to Great Britain in the division of territory. So

that, although still reciprocal in form as in the original proposal,

the article was no longer reciprocal in effect with respect to the drying

and curing of fish.

The articles thus agreed upon were again sent to England for the

King's consideration and having proved unacceptable there fresh

proposals from the British Ministry were delivered by Mr. Oswald

to the American Commissioners on November 25, 1782, containing the

following fisheries article

:

Article III. The citizens of the said United States shall have the
liberty of taking fish of every kind on all the banks of Newfound-
land, and also in the Gulf of St. Lawrence; and also to dry and cure
their fish on the shores of the Isle of Sables and on the shores of
any of the unsettled bays, harbors, and creeks of the Magdalen
Islands, in the Gulf of St. Lawrence, so long as such bays, harbors,

and creeks shall continue and remain unsettled; on condition that

the citizens of the said United States do not exercise the fishery, but
at the distance of three leagues from all the coast belonging to Great
Britain, as well those of the continent as those of the islands situ-

ated in the Gulf of St. Lawrence. And as to what relates to the
fishery on the coast of the Island of Cape Breton out of the said gulf,

the citizens of the said United States shall not be permitted to

exercise the said fisherj^, but at the distance of fifteen leagues from
the coasts of the Island of Cape Breton.'*

It is evident from this proposal that Great Britain acquiesced in

the elimination under the previous proposal of any reciprocal right of

using the coasts of the United States for drying and curing fish, for

no attempt is made to renew such provision, and even the provision

for the extension of equal privileges and hospitality to each other*s

fishermen, which is found at the end of the previous proposals, is

omitted here. In all other respects, however, this proposal shows a

marked departure by Great Britain from the proposals previously

agreed upon by the British Commissioner. Not only does it fail to

reserve to the inhabitants of the United States am' of the inshore or

coast fisheries which were provided for in the earlier proposals, but

it gTcatly reduces the shore space open to the Americans for drying

and curing fish and it fails to recognize the American rights in the

off-shore fisheries as a continuation of pre-existing rights in such

fisheries, and further it proposes that American fishermen should not

be permitted to enjoy such off-shore fisheries " but at the distance of

three leagues from all the coast belonging to Great Britain as well

^ Appendix, p. 219.
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those of the continent as those of the islands situated in the Gulf of

St. Lawrence " and outside of said Gulf " but at the distance of fifteen

leagues from the coasts of the Island of Cape Breton." By reference

to Article V of the Treaty of Paris (1763) between Great Britain and

France," it will be seen that this suggestion with respect to the three

leagues and fifteen leagues limit of exclusion was based upon a simi-

lar limitation established by that treaty upon the French fishing

rights.

The American Commissioners refused to consider any such limita-

tions and the suggestion was abandoned by Great Britain for the

reason, as stated by Mr. Eichard Oswald, commissioner on the part of

Great Britain in his letter of November 30, 1782, reporting the con-

clusion of the negotiations to his Government, that

—

If we had not given way in the article of the fishery, we should
have had no treaty at all, Mr. Adams having declared that he would
never put his hand to any treaty, if the restraints regarding the three

leagues and fifteen leagues were not dispensed with, as well as deny-
ing his countrymen the privilege of drying fish on the unsettled parts

of Nova Scotia.'^

The agreement finally arrived at appears in the treaty as Article

III and is as follows

:

It is agreed that the people of the United States shall continue
to enjoy unmolested the right to take fish of every kind on the Grand
Bank, and on all the other banks of Newfoundland ; also in the Gulph
of Saint Lawrence, and at all other places in the sea where the in-

habitants of both countries used at any time heretofore to fish. And
also that the inhabitants of the United States shall have liberty to

take fish of every kind on such part of the coast of Newfoundland
as British fishermen shall use (but not to dry or cure the same on
that island) and also on the coasts, bays and creeks of all other of
His Britannic Majesty's dominions in America ; and that the Ameri-
can fishermen shall have liberty to dry and cure fish in any of the

unsettled bays, harbours and creeks of Nova Scotia, Magdalen
Islands, and Labrador, so long as the same shall remain unsettled;

but so soon as the same or either of them shall be settled, it shall not

be lawful for the said fishermen to dry or cure fish at such settlements,

Avithout a previous agreement for that purpose with the inhabitants,

proprietors or possessors of the ground.''

The first clause of this article relating to the off-shore fisheries is in

almost the identical lang-uage of the two proposals originally agreed

upon by the British Commissioner, except that here all reference to

the British rights in these fisheries is omitted. The American rights

"Appendix, p. 52. ^Appendix, p. 234. '^ Appendix, p. 24.
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are recognized, however, as the continuation of pre-exisiing rights

—

" shall continue to enjoy unmolested " can have no different mean-

ing—and instead of the limitation of three leagues or fifteen leagues

from the coast proposed by Great Britain there is no limit of

exclusion whatsoever.

This clause of the article is of particular importance inasmuch

as Great Britain has never asserted that the right of the United

States therein referred to was not of a permanent character, and has

never denied that these provisions are still in force; on the contrary

it will appear later that Great Britain has admitted that when this

treaty was made she had no exclusive jurisdiction or right in such

fisheries and that the United States as an independent nation would

have been equally entitled to their use and enjoyment independently

of any treaty provisions.'^

The remaining portion or second clause of this article applies only

to the inshore or coast fisheries and does not require particular at-

tention at this time because it was superseded by the provisions of the

treaty of 1818 and its relation to that treat}' is considered later. For

the present it is sufficient to note with respect to this second clause of

the article that after the War of 1812 Great Britain asserted and the

United States denied that these provisions were abrogated by that

war. This question and its bearing on the present case may more

conveniently be considered in connection with the negotiations for

the treaty of peace at the close of that war and the discussions lead-

ing up to the treaty of 1818, which are hereinafter reviewed. It

will there appear that this question was not settled by the treaty

of peace of 1814 and was still unsettled when the treaty of 1818 was

entered into, and that it furnished the grounds for the differences

which are referred to in the opening clause of Article 1 of that

treaty, and in consequence of which that Article was negotiated.

"Appendix, p. 276.
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THE CONTEOVERSY AS TO THE EFFECT OF THE WAR OF 1812 UPON"

THE FISHERIES ARTICLE OF THE TREATY OF 1783.

Negotiations for the Treaty of Ghent.

No question with respect to the fisheries article of the treaty of

1783 between the United States and Great Britain or the use of

these fisheries under it arose until the close of the War of 1812 when

Great Britain took the position in the negotiations leading up to the

treaty of peace signed at Ghent on December 24, 1814, that the pro-

visions of the second clause of that article, relating to the inshore or

coast fisheries, were abrogated by that war and that the future use of

such fisheries by the United States would depend upon new treaty

stipulations. The United States refused to assent to this proposition

and contended that there was no justification for discriminating

against this particular portion of the treaty; and that, like any

other provision of the treaty which was intended to secure to the

United States the continued enjoyment of pre-existing rights upon

the partition of the British North American Empire at the close of

the Revolution, this particular provision survived the War of 1812,

and consequently that no declaration or provision in the new treaty

was required to continue it in force.

At the opening conference in these negotiations on August 8, 1814,

the British Plenipotentiaries who were Lord Gambier, Henry Goul-

bum and William Adams, after enumerating the subjects proposed

by them for discussion and after asking whether the American

Plenipotentiaries were instructed to enter into negotiations on these

subjects, stated that

—

before they desired any answer they felt it right to communicate the

intentions of their Government as to the North American Fisheries,

viz: that the British Government did not intend to grant to the

United States gratuitously the privileges formerly granted by treaty

to them of fishing within the limits of the British Sovereignty and
of using the shores of the British territories for purposes connected
with the fisheries.'^

In response to this inquiry, the United States Plenipotentiaries

who were John Quincy Adams, James A. Bayard, Henry Clay, Jona-

than Hussell and Albert Gallatin, informed the British Plenipo-

a Appendix, p. 242.
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tentiaries, at a conference held on August 9th, that the point raised

by them with respect to the fisheries was not provided for in their

instructions." The American Plenipotentiaries were forbidden by

their instructions to permit the right of the United States to the

enjoyment of the fisheries under the treaty of 1783 to be brought into

question,'' and in consequence of these instructions they declined to

entertain any suggestion that a new basis for the enjoyment of these

fisheries be adopted or that their rights under the former treaty

be continued conditionally or in exchange for some equivalent, and

they explicitly declined to enter into any stipulation which could

be construed as a renunciation either directly or indirectly of their

rights under that treaty. The negotiations on their part were con-

ducted throughout on the basis that the fisheries provisions under

consideration had not been abrogated by the War of 1812. Notice

of the position of each Government on this subject seems to have

been given to the other at the second conference, held on August

9, 1814. No official record of the discussion on the subject at that

conference is found further than appears from two brief references

to it in the notes subsequently exchanged between the Plenipoten-

tiaries. In their note of October 21, 1814, to the American Plenipo-

tentiaries the British Plenipotentiaries said

:

On the subject of the fisheries the undersigned expressed, with so

much frankness, at the conference already refeiTed to the views of

their Government, that they consider any further observation on that

topic as unnecessary at the present time.''

The American Plenipotentiaries in their note of November 10th,

wrote in response

:

In answer to the declaration made by the British Plenipotentiaries

respecting the fisheries, the undersigned, referring to what passed

in the conference of the 9th August, can only say that they are not

authorized to bring into discussion any of the rights or liberties which
the United States have heretofore enjoyed in relation thereto. From
their nature, and from the peculiar character of the treaty of 1783, by
which they were recognized, no further stipulation has been deemed
necessary by the Government of the United States to entitle them to

the full enjoyment of all of them.^

The position of the United States as presented at this conference

and as adhered to throughout the negotiations is stated in the report

"Appendix, p. 243. <" Appendix, p. 247.
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made by the American Plenipotentiaries to their Government after

the close of the negotiations as follows

:

Our instructions had forbidden us to suffer our right to the fish-

eries to be brought into discussion, and had not authorized us to make
any distinction in the several provisions of the third article of the
treaty of 1783, or between that article and any other of the same
treaty. We had no equivalent to offer for a new recognition of our
right to any part of the fisheries, and we had no power to grant any
equivalent which might be asked for it by the British Government.
We contended that the whole treaty of 1783 must be considered as one
entire and permanent compact, not liable, like ordinary treaties, to

be abrogated by a subsequent war between the j^arties to it; as an
instrument recognising the rights and liberties enjoyed by the people
of the United States as an independent nation, and containing the
terms and conditions on which the two parts of one empire had mu-
tually agreed, thenceforth, to constitute two distinct and separate
nations. In consenting by that treaty, that a part of the North
American continent should remain subject to the British jurisdiction,

the people of the United States had reserved to themselves the liberty,

which they had ever before enjoyed, of fishing upon that part of its

coasts, and of drying and curing fish upon the shores, and this reser-

vation had been agreed to by the other contracting part3^ We saw
not why this liberty, then no new grant, but the mere recognition of
a prior right always enjoyed, should be forfeited by war, any more
than any other of the rights of our national independence; or why
we should need a new stipulation for its enjoyment more than we
needed a new article to declare that the King of Great Britain treated

with us as free, sovereign, and inde|>endent States. We stated this

principle in general terms to the British plenipotentiaries, in the

note, which we sent to them with our projct of the treaty, and we
alleged it as the ground upon which no new stipulation was deemed
by our Government necessary to secure to the people of the United
States all the rights and liberties stipulated in their favor by the treaty

of 1783.<^

No other reference to the fisheries is found in the protocols of the

conferences or in the correspondence between the British and Ameri-

can Plenipotentiaries until the closing days of the negotiations.

Meanwhile, however. Great Britain had brought into the negotia-

tions a proposal for renewing and enlarging the privileges which

British subjects had enjoyed in the navigation of the Mississippi

Hiver under Article VIII of the treaty of 1783, which Article was as

follows

:

The navigation of the Mississippi Kiver, from its source to the
ocean, shall forever remain free and open to the subjects of Great
Britain and the citizens of the United States.

"Appendix, p. 258.
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It will be remembered that under that treaty the western boundary

of the United States was a line drawn along the middle of the Mis-

sissippi River and that the mouth of the Mississippi was then in the

possession of Spain, and that its source was at that time erroneously

supposed to be far enough north to carry it into British territory.

Under that treaty it was further provided that the northern boundary

of the United States should extend due west from the northwestern-

most point of the Lake of the Woods to the Mississippi River. It

having subsequently been ascertained that a line so drawn would run

north of the source of the Mississippi River, it became necessary to

make a change in the treaty provisions in respect to that portion of

the boundary; and the United States having extended its borders

west of the Mississippi by the purchase of the Louisiana Territory

in 1803 and no treaty agreement having been made fixing the north-

ern boundary of the possessions of the United States to the west of

the Mississippi River, that portion of the line also required treaty

definition. An attempt had been made in connection with the treaty

negotiated in 180G, but left unratified by the United States, to agree

upon the description of this section of the boundary extending from

the Lake of the Woods to the Rocky Mountains ;
" and the location of

such boundary line being one of the subjects which had been proposed

for settlement in the negotiations now under consideration, an article

in respect thereto was included by the American Plenipotentiaries

in a 'projet of the treaty submitted by them to the British Plenipo-

tentiaries with their letter above referred to of November lOth.^

This boundary proposal constituted Article VIII of the projet and

was almost identical with the article proposed by the American Com-

missioners for the unratified treaty of 1806," and in it no mention was

made of the Mississippi River. On November 26th, the British Pleni-

potentiaries returned this projet with their proposed alterations and

additions noted in the margin,^ and with respect to this article they

inserted, as a substitute for the form proposed by the United States,

the identical form, with some minor changes, previously proposed by

the British Commissioners in the negotiations for the unratified

treaty of 1806,*' with the addition, however, of this provision:

And it is further agreed the subjects of His Britannic Majesty shall

at all times have access from His Britannic Majesty's territories by

« Appendix, p. 236. * Appendix, p. 251. " Appendix, p. 238.
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land or inland navigation, into the aforesaid territories of the United
States to the Kiver Mississippi with their goods, effects and mer-
chandise, and that His Britannic Majestj^'s subjects shall have and
enjoy the free navigation of the said river.'*

So far as it concerns the location of the boundary the form of

the article is of no particular importance in the present connection,

but it will be observed that as a condition for agreeing upon it even

in the form which had been acceptable to tliem in 1807, Great

Britain insisted upon coupling with it a clause providing, among

other things, for continuing the British right to navigate the Missis-

sippi Eiver, although it was then known that this river did not

extend into British territory. The American Plenipotentiaries were

unwilling to recognize the necessity, which this would have implied,

of renewing by special provision in this treaty a right established

by the treaty of 1783, unless at the same time the continuation of

the American fishing rights under that treaty was also provided for,

and in response to the suggestion of the British Plenipotentiaries,

they proposed as an amendment, at the conference of December 1,

1814, the following

:

The inhabitants of the United States shall continue to enjoy the
liberty to take, dry, and cure fish in places within the exclusive juris-

diction of Great Britain, as secured by the former treaty of peace;
and the navigation of the river Mississippi within the exclusive

jurisdiction of the United States shall remain free and open to the
subjects of Great Britain, in the manner secured by the said treaty;

and it is further agreed, that the subjects of His Britannic Majesty
shall, at all times, have access from such place as may be selected for
that purpose in His Britannic Majesty's aforesaid territories, west,

and within three hundred miles of the Lake of the Woods, in the
aforesaid territories of the United States, to the river Mississippi, in

order to enjoy the benefit of the navigation of that river with their

goods, effects and merchandise, whose importations into the said

States shall not be entirely prohibited, on the payment of the same
duties as would be payable on the importation of the same into the
Atlantic ports of the said States, and on conforming with the usual
custom-house regulations.^

In proposing this amendment the American Plenipotentiaries, as

stated in the protocol of this conference, also intimated their willing-

ness to omit Article VHI altogether if that course should appear

more advisable to the British Plenipotentiaries.*'

The next step in the negotiations is reported in the protocol of the

conference which was held on December 10th, as follows

:
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The British plenipotentiaries then stated that with respect to the
8th Article, their Government offered in lieu of the American pro-
posals to retain the amended article as far as the words " Stony
mountains," and insert the following stipulation

:

" His Britannic Majesty, agrees to enter into negotiation with the
United States of American, respecting the terms, conditions, and
regulations under which the inhabitants of the said United States
shall have the liberty of taking fish on certain parts of the coast of
Newfoundland, and other of His Britannic Majesty's dominions in

North America, and of drying and curing fish, in the unsettled bays,
harbors and creeks of Nova Scotia, Magdalen islands, and Labrador;
as stipulated in the latter part of the third article of the treat}^ of
1783, in consideration of a fair equivalent to be agreed upon between
His Majesty and the said United States, and granted by the said
United States, for such liberty as aforesaid."

'' The United States of America agree to enter into negotiation
with His Britannic Majesty respecting the terms, conditions, and
regulations under which the navigation of the river Mississippi from
its source to the ocean, as stipulated in the eighth article of the treaty
of 1783, shall remain free and open to the subjects of Great Britain,
in consideration of a fair equivalent, to be agreed upon between His
Majesty and the United States, and granted by His Majesty.""

The protocol of the conference of December 12th reports that after

much discussion relative to this article and others, the American

Plenipotentiaries undertook to return an answer in writing to the

propositions brought forward by the British Plenipotentiaries,^ and

this they did in their note of December 14, to the British Plenipoten-

tiaries as follows:

To the stipulation now proposed by the British plenipotentiaries
as a substitute for the last paragraph of the eighth article, the under-
signed cannot accede.

The proposition made respecting the navigation of the Mississippi,
in the alteration first proposed by the British plenipotentiaries to
that article, was unexpected. In their note of the 31st of October
they had stated that they had brought forward, in their note of the
21st of the same month, all the propositions which they had to offer;
and that subject was not mentioned either in this last mentioned note,
or in the first conference to which it referred. In order to obviate
any difficulty arising from a presumed connexion between that subject
and that of the boundary proposed by the eighth article, the under-
signed expressed their willingness to omit the article altogether. For
the purpose of meeting what they believed to be the wishes of the
British Government, they proposed the insertion of an article which
should recognize the right of Great Britain to the navigation of that
river, and that of the United States to a liberty in certain fisheries,

which the British Government considered as abrogated by the war.
To such an article, which they viewed as merely declaratory, the un-
dersigned had no objection, and have offered to accede. They do not,
however, want any new article on either of those subjects ; they have
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offered to be silent with regard to both. To the stipulation now pro-
posed, or to any other, abandoning, or implying the abandonment of
any right in the fisheries claimed by the United States, they can not
subscribe. As a stipulation merely that the parties will hereafter
negotiate concerning the subjects in question, it appears also un-
necessary. Yet to an engagement, couched in general terms, so as to

embrace all the subjects of difference not yet adjusted, or so expressed
as to imply in no manner whatever an abandonment of any right
claimed by the United States, the undersigned are ready to agree.<^

In answer to this note from the American Plenipotentiaries the

British Plenipotentiaries withdrew their proposals relative to the

fisheries and offered to omit the boundary article altogether, reverting

to their position announced at the outset of the negotiations, as

appears from the following extract from their note of December 22nd

:

So far as regards the substitution proposed by the undersigned for

the last clause of the 8th article, as it was offered solely with the hope
of attaining the object of the amendment tendered by the American
plenipotentiaries at the conference of the 1st instant, no difficulty will

be made in withdrawing it.

The undersigned, returning to the declaration made by them at the
conference of the 8th of August, that the privileges of fishing within
the limits of the British sovereignty, and of using the British terri-

tories for purposes connected with the fisheries, were what Great
Britain did not intend to grant without equivalent, are not desirous

of introducing any article upon the subject.

With a view of removing what they consider as the only objection

to the immediate conclusion of the treaty, the undersigned agree to

adopt the proposal made by the American plenipotentiaries at the
conference of the 1st instant, and repeated in their last note, of
omitting the 8th article altogether.^

At the final conference held December 23rd the American Pleni-

potentiaries intimated their readiness to accede to the propositions

contained in the note of the British Plenipotentiaries of the 22nd

instant, namely, that no mention be made in the treaty of either the

fisheries or the Mississippi.^

This completed the negotiations, and the treaty which was signed

on the following day contains no reference either to the use of the

inshore fisheries by the United States, or to the navigation of the

Mississippi by British subjects.

The position maintained by the American Plenipotentiaries on

this feature of the negotiations is set forth in their official report of

the negotiations to their Government, dated December 25, 1814, as

follows

:
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Without adverting to the ground of prior and immemorial usage,

if the principle were just that the treat}- of 1783, from its peculiar

character, remained in force in all its parts, notwithstanding the war,
no new stipulation was necessary to secure to the subjects of Great
Britain the right of navigating the Mississippi, so far as that right

was secured by the treaty of 1783, as, on the othei^ hand, no stipulation

was necessary to secure to the people of the United States the liberty

to fish, and to dry and cure fish, within the exclusive jurisdiction

of Great Britain. If they asked the navigation of the Mississippi

as a new claim, the}^ could not expect we should grant it without an
equivalent; if they asked it because it had been granted in 1783, they
must recognize the claim of the people of the United States to the
liberty to fish and to dr}' and cure fish, in question. To place both
points beyond all future controversy, a majority of us determined
to offer to admit an article confirming both the rights, or we offered

at the same time to be silent in the treaty upon both, and to leave out
altogether the article defining the boundary from the Lake of the
AYoods westward. Thej' finally agreed to this last proposal, but not
until they had j^roposed an article stipulating for a future negotia-

tion for an equivalent to be given by Great Britain for the navigation
of the Mississippi, and by the United States for the libert}^ as to the
fisheries within British jurisdiction. This article was unnecessary
with regard to its professed object, since both Governments had it in

their power, without it, to negotiate upon these subjects if they
pleased. "We rejected it, although its adoption would have secured
the boundary of the forty-ninth degi'ee of latitude west of the Lake
of the Woods, because it would have been a formal abandonment, on
our part, of our claim to the liberty as to the fisheries, recognised by
the treaty of 1783."

Although no reference is made in this treaty to the fisheries, it is

evident from the foregoing examination of the negotiations that noth-

ing was settled by it with respect to the effect of the War of 1812

upon the inshore fisheries provisions of the treaty of 1783. The United

States had explicith^ refused to renounce them or to bring them into

question by discussing any change in them, and in signing the treaty

without any provision referring to them maintained that they had

survived the War of 1812 and were still in force and required no

declaration or provision in the treaty for their continuance.

Great Britain, on the other hand, had expressly refused in the

negotiations to agree to any stipulation renewing the inshore fisheries

provisions under the former treaty without some equivalent, and

in omitting any reference thereto in the treaty maintained that such

provisions had been abrogated by the War of 1812, and that, in the

absence of an express provision renewing or continuing them, they

must be regarded as no longer in force.
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The question, therefore, of the effect of the War of 1812 upon the

continued enjoyment of the rights of the United States in these

inshore fisheries under the second clause of Article III of the treaty

of 1783 was left open by the treaty of 1814 as an unsettled subject of

difference between the two Governments.

The'Jaseur Incident.

Within six months after the signing of the Treaty of Ghent,

occasion arose for the renewal of the controversy as to whether or

not the inshore fisheries clause of the treaty of 1783 had survived the

War of 1812. The question was ably and fully presented in the

diplomatic correspondence exchanged, and as a result of the dis-

cussion Great Britain made overtures to the United States for a new

treaty arrangement on the subject, which led to a series of negotia-

tions, the final outcome of which was the fisheries article of the treaty

of October 20, 1818.

The occasion for the renewal of the controversy was the action of

Captain Lock of H. M. S. Jaseur in warning on June 19, 1815 an

American vessel, engaged in cod-fishing about forty-five miles

distant from Cape Sable, not to come within sixty miles of the

coast. The captain of the fishing vessel promptly reported the inci-

dent to his Government with the further information that all the

other American fishing vessels in sight at that time were warned off

by the Jaseur in the same manner.'*

Mr. ]\Ionroe, then Secretary of State, immediately called the inci-

dent to the attention of the British Charge d'Affaires at Washing-

ton,** and at the same time, by note of July 21, 1815, informed Mr.

John Q.uincy Adams, the American Minister at London, of the action

of the Jaseur which, he says, " it is presumed, has been done under

a construction of the late treaty of peace," and he adds that

—

The measure thus promptly taken hj the British Government
without any communication with this Government, notwithstanding
the declaration of our ministers at Ghent that our right would not
be affected by the silence of the treaty, indicates a spirit which
excites equal surprise and regret.^

That the position taken on the subject by the American Plenipo-

tentiaries at Ghent was still maintained and insisted upon by the

United States Government as indisputably right is clearly shown
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in the following extract from Mr. Monroe's instructions of July 21,

1815, to Mr. Adams:

As you are well acquainted with the solidity of our right to the

fisheries in question, as well as to those on the Grand Bank, and
elsewhere on the main ocean, to the limit of a marine league only
from the coast, (for the pretension to remove us tAventy leagues is

too absurd to be discussed,) I shall not dilate on it, especially at this

time. It is sufficient to observe here, that the right of the United
States to take fish on the coast of Newfoundland, and on the coasts,

bays, and creeks of all other of His Britannic Majesty's dominions in

America, and to dry and cure fish in any of the unsettled bays, har-

bors and creeks of Nova Scotia, Magdalen islands, and Labrador

—

in short, that every right appertaining to the fisheries, which w^as

secured by the treaty of 1783, stands now as unshaken and perfect

as it then did, constituting a vital part of our political existence,

and resting on the same solid foundation as our independence itself.

In the act of dismemberment and partition, the rights of each party
were distinctly defined. So much of territory and incidental rights

were allotted to one, so much to the other; and as well might it be
said, because our boundary had not been retraced in the late treaty,

in every part, that certain portions of our territory had reverted
to England, as that our right to fish, by whatcA^er name secured,

had experienced that fate. A liberty of unlimited duration, thus
secured, is as much a right as if it had been stipulated by any other
term. Being to be enjoyed b}^ one, adjoining the territory allotted

by the partition to the other party, it seemed to be the appropriate
term. I have made these remarks to show the solid ground on which
this right is deemed to rest by this Government, rehdng on your
thorough knowledge of the subject to illustrate and support it in
the most suitable manner.*^

The importance which the American Government attached to this

assertion of the right to the continued enjoyment of the inshore

fisheries under the treaty of 1T83 is disclosed by the view expressed

by Mr. Monroe in this instruction that this incident may eventuate

in a breach of friendly relations and a renewal of hostilities.

The British Charge replied on August 31, 1815, to Mr. Monroe's

note on the subject of the interference by the Jaseur with American

fishing vessels, stating that

—

This measure was, as you have justly presumed in your note, to-

tally unauthorized by His Majesty's Government; and I have the
satisfaction to acquaint you that orders have been given by the naval
commanders-in-chief on the Halifax and Newfoundland stations;

which will effectually prevent the recurrence of any similar interrup-
tion to the vessels belonging to the United States engaged in fishing

on the high seas.^
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Meanwhile, however, Mr. Adams, the American Minister at Lon-

don, had taken up the question with the British Foreign Office, and

in his letter of September 19, 1815, to Mr. Monroe he reports an

interview with Lord Bathurst, then Under Secretary of State for

Colonial and War Departments, in which Lord Bathurst stated, as

the substance of an answer already sent to the British Charge at

AVashington, that

—

it had been that as, on the one hand, Great Britain could not permit
the vessels of the United States to fish within the creeks and close

upon the shores of the British territories, so, on the other hand, it

was by no means her intention to interrupt them in fishing anywhere
in the open sea, or without the territorial jurisdiction, a marine
league from the shore; and, therefore, that the warning given at the
place stated, in the case referred to, was altogether unauthorized.*

The question of where the line of demarcation should be drawn

between the inshore and the off-shore fisheries had not as yet been

raised in the discussion, the American contention for the right to use

all the fisheries making it unnecessary, but as this demarcation later

became a question of importance in the interpretation of the true

meaning of the word " bays " as used in the treaty of 1818, it is

desirable, in anticipation of that question, that attention be directed,

in reviewing this controversy, to several significant indications of

the views on that subject which were held at this time by the two

Governments. It should be noted, therefore, that in the extract

above quoted from the report by Mr. Adams of his interview with

Lord Bathurst, the inshore fisheries are referred to as " close upon the

shores of the British territories," and the off-shore fisheries are re-

ferred to as " without the territorial jurisdiction, a marine league

from the shore." It should also be noted that later in the same

despatch Mr. Adams reiterates and emphasizes Lord Bathurst's

statement of the British position as follows

:

The answer which was so promptly sent to the complaint relative

to the warning of the fishing vessels by the captain of the Jaseur^
will probably be communicated to you before you will receive this

letter. You will see whether it is so precise, as to tlie limits within
which they are determined to adhere to the exclusion of our fishing

vessels, as Lord Bathurst's verbal statement of it to me, namely, to

the extent of one marine league from their shores. Indeed, it is to

the curing and drying upon the shore that they appear to have the
strongest objection.^
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The evidence of Mr. Adams on this point is of special value in that

his daspatch was an official communication to the Secretary of State,

and this particular question referred to was not a matter of contro-

versy when the letter was written. It will be further noted in con-

firmation of Mr. Adams' report of Lord Bathurst's statement on this

subject, that in Mr. Adams' note of September 25th to Lord Bathurst,

referring to this inter\aew, Mr. Adams quotes him on this point as

follows

:

Your lordship did also express it as the intention of the British
Government to exclude the fishing vessels of the United States, here-

after, from the liberty of fishing within one marine league of the

shores of all the British territories in North America."

This statement of Lord Bathurst's position is accepted by Lord

Bathurst, in his note in reply, without question.

The Adams-Bathurst Correspondence.

Although it was evident from the attitude of Great Britain on the

Jasevr incident that it did not involve any question of dispute with

respect to American rights either in the inshore or off-shore fisheries,

yet Mr. Monroe's instructions to Mr. .Adams on the subject and

Great Britain's announced intention of excluding American fisher-

men from the inshore fisheries made it incumbent on Mr. Adams to

take up with the British Government the question of the continued

enjoyment by the United States of the liberties in those inshore

fisheries reserved in the second clause of Article III of the treaty of

1783. Therefore, Mr. Adams, at his conference with Lord Bathurst on

September 14, and in his note to him of September 25, undertook

—

to present to the consideration of His Majesty's Government the
grounds upon which the United States conceive those liberties to
stand, and upon which they deem that such exclusion cannot be
effected without an infraction of the rights of the American people."

In this correspondence Mr. Adams restated the position taken by

the American Plenipotentiaries at Ghent, which has already been

made clear in the foregoing review of those negotiations, and after

showing that, although notice of the position of the United States

had been explicitly given at that time, the question of the rightful-

ness of that position had not as yet been discussed between the two

Governments, he proceeded to enter upon such discussion.
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The issue presented was whether or not the provisions of the second

clause of Article III of the treaty of 1783, reserving to the United

States certain fishing liberties on and within three marine miles

of land on the British coasts, survived the War of 1812. As will

appear from the correspondence by which this discussion was

carried on, Mr. Adams contended throughout the discussion that such

provisions had survived owing to the character of the treaty, and the

language used, and the nature of the liberties, and the relation of the

American Colonies to them before the Revolution, and that as these

liberties had never been renounced by the United States, either in the

treaty of Ghent or otherwise, they were still in force. As will appear

from Lord Bathurst's replj^, he seems to have rested the British conten-

tion almost wholly on the ground that no treaties survive subsequent

war between the parties; and, although he admits that treaties may

contain obligations of an irrevocable nature and does not claim that

any of the provisions of this treaty, except the one under considera-

tion, could be revoked without the consent of the United States, he

maintains that owing to the language used in respect to the inshore

fisheries, the enjoyment of them was intended to be temporary and

experimental, and being dependent upon the treaty provisions, ter-

minated with the termination of the treaty. A considerable portion

of his argument is devoted to showing that the right of the United

States to exercise these liberties was dependent upon the treaty, and

that, therefore, they would not survive the treatj^, all of which might

well be admitted without affecting the question at issue, which was,

'not whether such rights would continue independently of the treaty,

but whether or not the treaty obligations were revocable without the

consent of the United States.

Lord Bathurst seems to have failed to recognize the distinction

between the extent of the American interest in these inshore fish-

eries and the title under which such interest was held. The interest

reserved therein by the United States was the right to the enjoyment

of certain liberties which were clearly defined, and the title of the

United States to such interest was complete and absolute upon the

signing of the treaty of 1783, and such title could not be destroyed

without the consent of the United States.

The Tribunal is not called upon to decide the issue presented in

that controversy or to pass upon the merits of the arguments, the

questions involved having been laid at rest by the subsequent treaty
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of 1818 ; nevertheless the respective positions of the two Governments

in the controversy have an important bearing upon the true inter-

pretation of the treaty of 1818. Out of that controversy grew the

negotiations which finally resulted in the treaty of 1818, and the

question as to whether or not the fisheries provisions under considera-

tion were terminated by the War of 1812, constituted the " differ-

ences " which are referred to in the first clause of the fisheries article

of that treaty and in consequence of which that article was nego-

tiated. The attention of the Tribunal is therefore directed to Mr.

Adams' notes of September 19, and 25, and to Lord Bathurst's answer

of October 30, 1815, and to Mr. Adams' reply of January 22, 1816,

which are too voluminous to quote here at length, but are printed in

full at pages 2G4 to 28T of the Appendix.

Before passing from the subject, however, special reference must

be made to Lord Bathurst's statement in regard to the inshore fisheries

provisions of the treaty that

—

The grant of this liberty has all the aspect of a policy temporary
and experimental, depending on the use that might be made of it,

on the condition of the islands and places where it was to be exer-

cised, and the more general conveniences or inconveniences, in a mili-

tar}^, naval, or commercial point of view, resulting from the access

of an independent nation to such islands and places."

As pointed out by Mr. Adams in his reply, this statement is wholly

erroneous and unsupported by the terms of the treaty, and it would

require no further attention were it not that Lord Bathurst makes

this erroneous assumption as to the terms of the treaty the basis for

the following argument:

When, therefore. Great Britain, admitting the independence of the

United States, denies their right to the liberties for which they now
contend, it is not that she selects from the treaty, articles, or parts

of articles, and says, at her own will, this stipulation is liable to

forfeiture by war, and that is irrevocable; but the principle of her

reasoning is, that such distinctions arise out of the provisions them-

selves, and are founded on the very nature of the grants. But the

rights acknowledged by the treaty of 1783 are not only distinguish-

able from the liberties conceded by the same treaty, in the foundation

upon which they stand, but they are carefully distinguished in the

treaty of 1783 itself. The undersigned begs to call the attention of

the American minister to the wording of the first and third articles,

to which he has often referred, for the foundation of his arguments.

In the first article.Great Britain acknoTx'ledges an independence already

expressly recognised by the Powers of Europe, and by herself, in

her consent to enter into provisional articles, of November, 1782.
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In the third article, Great Britain acknowledged the nght of the
United States to take fish on the Banks of Newfoundland and other
places, from which Great Britain has no right to exclude an inde-
pendent nation. But they are to have the liberty to cure and dry
them in certain unsettled places within His Majesty's territory. If
these liberties, thus granted, were to be as perpetual and indefeasible
as the rights previously recognised, it is difficult to conceive that the
plenipotentiaries of the United States would have admitted a varia-

tion of language so adapted to produce a different impression;
and, above all, that they should have admitted so strange a restriction

of a perpetual and indefeasible right as that with which the article

concludes, which leaves a right so practical and so beneficial as this

is admitted to be, dependent on the will of British subjects in their

character of inhabitants, proprietors or possessors of the soil, to

prohibit its exercise altogether.

It is surely obvious that the word right is, throughout the treaty,

used as applicable to what the United Stages were to enjoy, in virtue

of a recognised independence ; and the word liberty to what they were
to enjoy, as concessions strictly dependent on the treaty itself."

Mr. Adams' reply to Lord Bathurst's argument on this point is as

follows

:

The answer of Lord Bathurst denies that Great Britain has made
such a selection, and affirms that the whole treaty of 1783 was an-

nulled by the late war. It admits, however, that the recognition of
independence and the boundaries was in the nature of a perpetual
obligation; and that, with the single exception of the liberties in and
connected with the fisheries within British jurisdiction on the coasts

of North America, the United States are entitled to all the benefits

of all the stipulations in their favor contained in the treaty of 1783,

although the stipulations themselves are supposed to be annulled.

The fishing liberties within British jurisdiction alone are considered

as a temporary grant, liable not only to abrogation by war, but, as it

would seem from the tenor of the argument, revocable at the pleasure

of Great Britain, whenever she might consider the revocation suitable

to her interest. The note affirms that " the liberty to fish within
British limits, or to use British territory, is essentially different from
the right to independence in all that can reasonably be supposed to

regard its intended duration ; that the grant of this liberty has all the

aspect of a policy, temporary and expenmental, depending on the use

that might be made of it, on the condition of the islands and places

where it was to be exercised, and the more general conveniences or

inconveniences, in a military, naval, or commercial point of view, re-

sulting from the access of an independent nation to such islands and
places."

The undersigned is induced, on this occasion, to repeat his lord-

ship's own words, because, on a careful and deliberate review of the

article in question, he is unable to discover in it a single expression

indicating, even in the most distant manner, a policy, temporary or

experimental, or having the remotest connexion with military, naval

or commercial conveniences or inconveniences to Great Britain. He
has not been inattentative to the variation in the terms, by which
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the enjoyment of the fisheries on the main ocean, the common pos-

session of both nations, and the same enjoyment within a small por-

tion of the special jurisdiction of Great Britain, are stii:iulated in the

article, and recognized as belonging to the people of the United
States. He considers the term riglit as importing an advantage to

be enjo^'ed in a place of common jurisdiction, and the term Uherty
as referring to the same advantage, incidentally leading to the bor-

ders of a special jurisdiction. But, evidently, neither of them im-
ports any limitation of time. Both were expressions no less familiar

to the understandings than dear to the hearts of both the nations

parties to the treaty. The undersigned is persuaded it Avill be readil}^

admitted that, wherever the English language is the mother tongue,

the term llherhj^ far from including in itself either limitation of time
or precariousness of tenure, is essentially as permanent as that of
Hght^ and can, with justice, be understood only as a modification of
the same thing; and as no limitation of time is implied in the term
itself, so there is none expressed in any part of the article to which it

belongs. The restriction at the close of the article is itself a confir-

mation of the ]:)ermanenc3^ which the undersigned contends belongs
to every part of the article. The intention was, that the people of
the United States should continue to enjoy all the benefits of the
fisheries which they had enjoyed theretofore, and, with the exception
of drying and curing fish on the island of Xewfoundland, all that

British subjects should enjoy thereafter. Among them, was the
liberty of drying and curing fish on the shores, then uninhabited,
adjoining certain bays, harbors, and creeks. But, when those shores

should become settled, and thereby become private and individual
projDerty, it was obvious that the liberty of drying and curing fish

upon them must be conciliated with the proprietary rights of the
owners of the soil. The same restriction would apply to British

fishermen ; and it was precisely because no grant of a new right was
intended, but merely the continuance of what had been previously
enjoyed, that the restriction must have been assented to on the part
of the United States. But, upon the common and equitable rule of
construction for treaties, the expression of one restriction imj^lies

the exclusion of all others not expressed; and thus the very limita-

tion which looks forward to the time when the unsettled deserts

should become inhabited, to modify the enjoyment of the same lib-

ert}^ conformably to the change of circumstances, corroborates the
conclusion that the whole purport of the compact was permanent
and not temporary—not experimental, but definitive.

That the term right was used as applicable to what the United
States were to enjoy in virtue of a recognised independence, and the
word liberty to what they were to enjoy as concessions strictly de-

pendant on the treat}^ itself, the undersigiied not only cannot admit,
but considers as a construction altogether unfounded. If the United
States would have been entitled, in virtue of a recognised iyidepend-
ence^ to enjoy the fisheries to which the word rights is applied, no
article upon the subject would have been required in the treat^^

"NMiatever their right might have been. Great Britain would not have
felt herself bound, without a specific article to that effect, to acknowl-
edge it as included among the appendages to their independence.
Had she not acknowledged it, the United States must have been
reduced to the alternative of resigning it, or of maintaining it by
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force ; the result of which must have been war—the very state from
which the treaty was to redeem the parties. That Great Britain

Avould not have acknowledged these rights as belonging to the United
States in virtue of their independence, is evident; for, in the cession

of Nova Scotia by France to Great Britain, in the twelfth article

of the treaty of Utrecht, it was expressly stipulated that, as a con-

sequence of that cession, French subjects should be thenceforth
" excluded from all kind of fishing in the said seas, bays, and other

places on the coasts of Nova Scotia; that is to say, on those which
lie towards the east, within thirty leagues, beginning from the island

commonly called Sable, inclusively, and thence stretching along

towards the southwest." The same exclusion was repeated, with
some slight variation, in the treaty of peace of 1763; and, in the

eighteenth article of the same treaty, Spain explicitly renounced all

pretensions to the right of fishing " in the neighborhood of the island

of Newfoundland."" It was not, therefore, as a necessary result of

their independence that Great Britain recognised the right of the

people of the United States to fish on the Banks of Newfoundland,
in the " Gulf of St. Lawrence " and at all other places in the sea

where " the inhabitants of both countries used, at any time thereto-

fore, to fish." She recognised it, by a special stipulation, as a right

which they had theretofore enjoyecl as a part of the British nation,

and which, as an independent nation, they were to continue to enjoy

unmolested; and it is well known that, so far from considering it

as recognised by virtue of her acknowledgment of independence, her

objections to admitting it at all formed one of the most prominent
difficulties in the negotiation of the peace of 1783. It was not as-

serted by the undersigned, as Lord Bathurst's note appears to sup-

pose, that either the right or the liberty of the people of the United
States in these fisheries was indefeasible. It was maintained that,

after the recognition of them by Great Britain, in the treaty of 1783,

neither the right nor the libert}^ could be forfeited by the United
States, but by their own consent; that no act or declaration of Great
Britain alone could divest the United States of them; and that no
exclusion of them from the enjoyment of either could be valid, unless

expressly stipulated by themselves, as was done by France in the

treaty of Utrecht, and by France and Spain in the peace of 1763.<'*******
It was precisely because they might have lost their portion of this

joint national property, to the acquisition of which they had contrib-

uted more than their share, unless a formal article of the treaty should

secure it to them, that the article was introduced. By the British

municipal laws, which were the laws of both nations, the property of

a fishery is not necessarily in the proprietor of the soil where it is

situated. The soil may belong to one individual, and the fishery to

another. The right to the soil may be exclusive, while the fishery

may be free or held in common. And thus, while in the partition of

the national possessions in North America, stipulated by the treaty

of 1783, the jurisdiction over the shores washed by the waters where
this fishery was placed was reserved to Great Britain, the fisheries

themselves, and the accommodations essential to their prosecution,

were, by mutual compact, agreed to be continued in common.*

« Appendix, p. 282. ^Appendix, p. 286.
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Supplementing Mr. Adams' reply to the portion of Lord Bathurst's

argument, in Avhich the use of the word " liberty " instead of the word

"right" with respect to these fisheries is claimed to have a special

significance, attention is called to the letter written in 1822 bv John

Adams, in Avhich, speaking for himself and the other commissioners

who negotiated the treaty of 1783, he says with reference to the use

of the words " right "' and " liberty
:

"

We demanded it [this article of the treaty] as a right and we de-

manded an explicit acknowledgment of that as an indispensable con-

dition of peace; and the word right was in the article as agreed to by
the British ^Ministers, but they afterwards requested that the word
liberty might be substituted instead of jioht. They said it amounted
to the same thing, for liberty was right and privilege was right ; but

the word right might be more unpleasing to the people of England
than liherty^ and we did not think it necessary to contend for a word.*

NEGOTIATIONS FOR A NEW TBEATY.

In the controversy above reviewed Mr. Adams not only argued

that the United States was entitled as a matter of right to the

continued enjoyment of the inshore fisheries reserved to the United

States under the treaty of 1783, but he also urged considerations

of policy and expediency as an inducement for Great Britain to

recognize such right. In his despatch of September 19, 1815, to the

Secretary of State reporting his interview of September 11. 1815, with

Lord Bathurst he says:

There were, also, considerations of policy and expediency, to

which I hoped they would give suitable attention, before they should

come to a final decision upon this point. * * * These fisheries

afforded the means of subsistence to multitudes of people who were
destitute of any other; the}" also afforded the means of remittance

to Great Britain in payment for articles of her manufactures ex-

ported to America. It was well understood to be the policy of Great
Britain that no unnecessary stimulus should be given to the manu-
factures in the United States, which would diminish the importation

of those from Great Britain. But, by depriving the fishermen of

the United States of this source of subsistence, the result must be

to throw them back upon the country, and drive them to the resort

of manufacturing for themselves; while, on the other hand, it would
cut off the means of making remittances in payment for the manu-
factures of Great Britain.''

These considerations were further urged by Mr. Adams in his

despatch of September 25, 1815, to Lord Bathurst, as follows

:

In the interview with which your lordship recently favored me,
I suggested several other considerations, with the hope of con-

<» Appendix, p. 318. ''Appendix, p. 267.
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vincing your lordship that, independent of the question of rigorous
right, it would conduce to the substantial interests of Great Britain
herself, as well as to the observance of those principles of benevo-
lence and humanity which it is the highest glory of a great and pow-
erful nation to respect, to leave to the American fishermen the par-
ticipation of those benefits which the bounty of nature has thus
spread before them; which are so necessary to their comfort and
subsistence; which they have constantly enjoyed hitherto; and which,
far from operating as an injury to Great Britain, had the ultimate
result of pouring into her lap a great portion of the profits of their

hardy and laborious industry ; that these fisheries afforded the means
of subsistence to a numerous class of people in the United States

whose habit of life had been fashioned to no other occupation, and
whose fortunes had allotted them no other possession ; that to another,

and, perhaps, equally numerous class of our citizens, they afforded the

means of remittance and payment for the productions of British
industry and ingenuity, imported from the manufactures of this

united kingdom ; that, by the comm.on and received usages among
civilized nations, fishermen were among those classes of human
society whose occupations, contributing to the general benefit and
welfare of the species, were entitled to a more than ordinary share

of protection ; that it was usual to spare and exempt them even from
the most exasperated conflicts of national hostility; that this nation
had, for ages, permitted the fishermen of another country to frequent
and fish upon the coasts of this island, without interrupting them,
even in times of ordinary war; that the resort of American fisher-

men to the barren, uninhabited, and, for the great part, uninhabitable
rocks on the coasts of Nova Scotia, the Gulf of St. Lawrence, and
Labrador, to use them occasionally for the only purposes of utility

of which they are susceptible, if it must, in its nature, subject British

fishermen on the same coasts to the partial inconvenience of a fair

competition, yet produces, in its results, advantages to other British

interests equally entitled to the regard and fostering care of their

sovereign. By attributing to motives derived from such sources as

these the recognition of these liberties by His Majesty's Government
in the treaty of 1783, it would be traced to an origin certainly more
conformable to the fact, and surely more honorable to Great Britain,

than by ascribing it to the improvident grant of an unrequited privi-

lege, or to a concession extorted from the humiliating compliance of
necessity."

In response to these suggestions. Lord Bathurst says, in his note

of October 30, 1815, to Mr. Adams

:

But, though Great Britain can never admit the claim of the United
States to enjoy those liberties with respect to the fisheries, as matter
of right, she is by no means insensible to some of those considerations

with which the letter of the American minister concludes.

Although His Majesty's Government cannot admit that the claim
of the American fishermen to fish within British jurisdiction, and to

use the British territory for purposes connected with their fishery,

is analogous to the indulgence which has been granted to enemy's

''Appendix, p. 272.
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subjects engaged in fishing on the high seas, for the purpose of con-

veying fresh fish to market, yet they do feel that the enjoyment of

the liberties, formerly used by the inhabitants of the United States,

may be very conducive to their national and individual prosperity,

though they should be placed under some modifications; and this

feeling operates most forcibly in favor of concession. But Great
Britain can only oifer the concession in a way which shall effectually

protect her own subjects from such obstructions to their lawful enter-

prises as they too frequenth^ experienced immediately previous to

the late war, and which are, from their very nature, calculated to

produce collision and disunion between the two states.

It was not of fair competition that His Majesty's Government had
reason to complain, but of the preoccupation of British harbors and
creeks, in North America, b}^ the fishing vessels of the United States,

and the forcible exclusion of British vessels from places where the
fishery might be most advantageously conducted. They had, like-

wise, reason to complain of the clandestine introduction of prohib-
ited goods into the British colonies by American vessels ostensibly

engaged in the fishing trade, to the great injur}' of the British
revenue.
The undersigned has felt it incumbent *on him thus generally to

notice these obstructions, in the hope that the attention of the Gov-
ernment of the United States will be directed to the subject; and
that they may be induced, amicably and cordiall3% to co-operate with
His Majesty's Government in devising such regulations as shall pre-
vent the recurrence of similar inconveniences.

His Majesty's Government are willing to enter into negotiations
with the Government of the United States for the modified renewal
of the liberties in question ; and they doubt not that an arrangement
may be made satisfactory to both countries, and tending to confirm
the amity now so happily subsisting between them."

It appears, therefore, that although Great Britain was unwilling

to admit " the claim of the United States to enjoy those liberties with

respect to the fisheries, as matter of right," yet that Government was

"willing as a matter of policy to enter into a new arrangement for

a " modified renewal of the liberties in question." It further appears

that the modification required did not relate to " fair competition "

by American fishermen, but to their " preoccupation of British har-

bors and creeks " and to " the forcible exclusion of British vessels

from places where the fishery might be most advantageously con-

ducted " and likewise to " the clandestine introduction of prohibited

goods into the British colonies by American vessels ostensibly en-

gaged in the fishing trade," which were assigned as the grounds of

objection to the methods of the American fishermen.

Further light is thrown on the British views on this subject by

Mr. Adams in his despatch of September 19, 1815, to the Secretary of
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State, reporting that Lord Bathurst in their conference of September

14th, said

:

It was not so much the fishing, as the drying and curing on the
shores, that had been followed by bad consequences. It happened
that our fishermen, b}^ their proximity, could get to the fishing sta-

tions sooner in the season than the British, who were obliged to go
from Europe, and who, upon arriving there, found all the best fish-

ing places and drj^ing and curing places pre-occupied. This had
often given rise to disputes and quarrels between them, which in

some instances had proceeded even to blows. It had disturbed the
peace among the inhabitants on the shores; and, for several years
before the war, the complaints to this Governm.ent had been so great
and so frequent, that it had been impossible not to pay regard to
them.<^

It will be further noted that, in proposing to Mr. Adams
that negotiations be entered upon for a new arrangement. Lord

Bathurst called attention to the above objections to the arrangement

under the treat}' of 1TS3 in the hope that the United States might

be induced " amicably and cordially, to co-operate with His Majesty's

Government in devising such regulations as shall prevent the recur-

rence of similar inconveniences." '^

To Lord Bathurst's proposal that negotiations for a new arrange-

ment be undertaken, Mr. Adams, in his note of January 22, 1816,

replied

:

It is for the Government of the United States alone to decide upon
the proposal of a negotiation upon the subject. That they will at

all times be ready to agree upon arrangements which may obviate

and prevent the recurrence of those inconveniences stated to have
resulted from the exercise by the people of the United States of
these rights and liberties, is not to be doubted.''

He added at the close of the same note, after further urging the

recognition of the right claimed by the United States to the enjoy-

ment of the liberties secured under the treaty of 1783

:

In submitting these reflections to the consideration of His
Majesty's Government, the undersigned is duly sensible to the amic-
able and conciliatory sentiments and dispositions towards the United
States manifested at the conclusion of Lord Bathurst's note, which
will be met by reciprocal and corresponding sentiments and dispo-

sitions on the part of the American Government. It will be highly
satisfactory to them to be assured that the conduciveness of the object

to the national and individual prosperity of the inhabitants of the

United States operates with His Majesty's Government as a forcible

motive to concession. Undoubtedly, the participation in the liberties

of which their right is now maintained is far more important to the

"^Appendix, p. 268. ''Supra, p. 33. " Appendix, p. 279.
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interests of the people of the United States than the exclusive enjoy-
ment of them can be to the interests of Great Britain. The real,

l^eneral, and ultimate interests of both the nations on this object, he
is fully convinced, are the same. The collision of particular inter-

ests which heretofore may have pi'oduced altercations between the
fishermen of the two nations, and the clandestine introduction of
prohibited goods by means of American fishing vessels, may be ob-
viated by arrangements duly concerted between the two Govern-
ments. That of the United States, he is persuaded, will readily
cooperate in any measure to secure those ends compatible with the
enjoyment by the people of the United States of the liberties to which
they consider their title as unimpaired, inasmuch as it has never
been renounced by themselves.*

Meanwhile Mr. Adams had reported to the Secretary of State the

position taken by Lord Bathurst and Lord Bathurst's proposal that

negotiations for a new arrangement be undertaken, and on February

27, 1816, the Secretary of State wrote to Mr. Adams in reph'' as

follows

:

It appears by these communications that, although the British Gov-
ernment denies our right of taking, curing and drying fish within
their jurisdiction, and on the coast of the British provinces in North
America, it is willing to secure to our citizens the liberty stipulated

b}^ the treaty of 1783, under such regulations as will secure the benefit

to both parties, and will likewise prevent the smuggling of goods into

the British provinces by our vessels engaged in the fisheries.

It is hoped that the reph^ which you intimate you intended giving to

Lord Bathurst's note may have produced some change in the senti-

ments of the British Government on this interesting subject; it is

nevertheless, thought proper to enclose you an instruction, to be
shown to the British Government, authorizing you to negotiate a

convention providing for the objects contemplated.
It is very important that this trust should be executed in a manner

not to weaken our right, which, it is presumed, may be done with the
concurrence of the British Government, either by the reservation of
mutual rights, or making the instrument a remedy for abuses.*

The instructions enclosed are as follows:

Department of State, Februmnj 27, 1816.

Sir : It being represented, by your letter of the 8th of November,
that the British Government was disposed to regulate, in concert with
the United States, the taking of fish on the coasts, bays and creeks

of all His Britannic Majesty's dominions in America, and the curing
and drying of fish by their citizens on the unsettled bays, harbors,

and creeks of Nova Scotia, Magdalen islands, and Labrador, in such
manner as to promote the interest of both nations, you will consider
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this letter an authority and instruction to negotiate a convention for
these purposes.

I have the honor to be &c James Monroe.^

Negotiations at Washington in 1816-1817.

Meanwhile, without waiting for Mr. Adams to receive the neces-

sary authority from his Government to undertake the negotiations

proposed by Great Britain, it appears that instructions had been

sent by Great Britain to the British Minister at "Washington to open

direct negotiations there upon the subject with the Secretary of

State. Pursuant to these instructions Mr. Bagot, the British Min-

ister, early in July, 1816, submitted a proposal on the subject to Mr.

Monroe, the Secretary of State, who thereupon wrote to Mr. Adams
on July 8, 1816, informing him of this circumstance and, in conse-

quence of the transfer of the negotiations to "Washington, revoking

the authority given him to carry on such negotiations at London

under the instructions of February 27th above quoted.'*

The motives and desires which induced Great Britain to undertake

this negotiation were stated by Mr. Bagot in his note of November 27,

1816, to Mr. Monroe as follows:

It will be in your recollection that, early in the month of July last,

I had the honor to acquaint you that I had received instructions

from my Government to assure yon that, although it had been felt

necessary to resist the claim which had been advanced by Mr. Adams,
the determination had not been taken in any unfriendly feeling

towards America, or with any illiberal wish to deprive her subjects

of adequate means of engaging in the fisheries ; but that, on the con-
trary, many of the considerations which had been urged by Mr.
Adams, on behalf of the American citizens formerly engaged in this

occupation, had operated so forcibly in favor of granting to them
such a concession as might be consistent with the just rights and
interests of Great Britain, that I had been furnished with full powers
from His Royal Highness the Prince Regent to conclude an ar-

rangement upon the subject, which it was hoped might at once offer

to the United States a pledge of His Royal Highness's goodwill, and
afford to them a reasonable participation in those benefits of which
they had formerly the enjoyment.^

The arrangements which were proposed by Mr. Bagot, however,

in order to afford to the American fishermen " a reasonable partici-

pation in those benefits of which they had formerly the enjoyment

"

fell far short of meeting the requirements of the United States. An
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examination of the correspondence exchanged at that time will show

that three proposals in all were made during this negotiation, and

that they all came from the British Minister and were all promptly

declined by the United States.

Mr. Bagot in his note of November 27, 1816, to the Secretary of

State, reviews the course of the negotiations up to that time, and with

respect to his first proposal he says

:

It being the object of the American Government, that, in addition

to the right of fishery, as declared b}' the first branch of the fourth

article <" of the treaty of 1783 permanent^ to belong to the citizens

of the United States, they should also enjoy the privilege of having
an adequate accommodation, both in point of harbors and drying
grounds, on the unsettled coasts within the British sovereignty, I

had the honor to propose to you that that part of the southern coast

of Labrador which extends from Mount Joli, opposite the eastern

end of the island of Anticosti, in the Gulf of St. Lawrence, to the

bay and isles of Esquimaux, near the western entrance of the straits

of Belleisle, should be allotted for this purpose, it being distinctly

agreed that the fishermen should confine themselves to the unsettled

parts of the coast, and that all pretensions to fish or dry within the

maritime limits, or on any other of the coasts of British North
America, should be abandoned.''

Mr. Bagot then goes on to say in the same note that this proposal

was declined by the United States and he sets forth his second pro-

posal as follows:

Upon learning from you, some weeks afterwards, that, from the

information which you had received upon the subject of this coast,

you were apprehensive that it would not afford, in a sufficient degree,

the advantages required, I did not delay to acquaint you that I was
authorized to offer another portion of coast, which it was certainly

not so convenient to the British Government to assign, but which
they would nevertheless be willing to assign, and which, from its

natural and local advantage^, could not fail to afford every accommo-
dation of which the American Fishermen could stand in need. I had
then the honor to propose to you as an alternative that, under similar

conditions, they should be admitted to that portion of the southern
coast of Newfoundland which extends from Cape Ray eastward to the

Ramea islands, or to about the longitude of 57° west of Greenwich.
The advantages of this portion of coast are accurately known to the

British Government ; and, in consenting to assign it to the uses of the

American fishermen, it was certainlj^ conceived that an accommoda-
tion was afforded as ample as it was possible to concede, without
abandoning that control within the entire of His Majesty's own
harbors and coasts which the essential interests of His Majesty's

dominions required. That it should entirely satisfy the wishes of

"This should be the third article, which is the fisheries article.
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those who have for many years enjoyed, without restraint, the privi-

lege of using for similar purposes all the unsettled coasts of Nova
Scotia and Labrador, is not to be expected ; but in estimating the value

of the proposal, the American Government will not fail to recollect

that it is offered without any equivalent, and notwithstanding the

footing upon which the navigation of the Mississippi has been left by
the treaty of Ghent, and the recent regulations by which the sub-

jects of His Majesty have been deprived of the privileges which they

so long enjoyed, of trading with the Indian nations within the terri-

tory of the United States.'*

Replying to Mr. Bagot's note of November 27, 1816, from which

the above extract is taken, Mr. Monroe wrote to him on December 30,

181G, pointing out that the purpose of the negotiations was to reach

a mutually advantageous basis of settlement rather than to renew the

previous discussion of the respective rights of the two countries in

the inshore fisheries, and stating that the United States entered into

the negotiations neither claiming nor making any concession in respect

of its rights in the premises. The following extract from his note

indicates the position of the United States on this point

:

In providing for the accommodation of the citizens of the United
States engaged in the fisheries on the coast of His Britannic Maj-
esty's colonies, on conditions advantageous to both parties, I concur

in the sentiment that it is desirable to avoid a discussion of their

respective rights, and to proceed, in a spirit of conciliation, to

examine what arrangement will be adequate to the object. The dis-

cussion which has already taken place between our Governments has,

it is presumed, placed the claim of each party in a just light. I shall,

therefore, make no remark on that part of your note which relates

to the right of the parties, other than by stating that this Govern-

ment entered into this negotiation on the equal ground of neither

claiming nor making any concessions in that respect.''

In the same note Mr. Monroe rejected the proposals made by Mr.

Bagot as a basis of settlement. He wrot^

:

You have made two propositions, the acceptance of either of which
must be attended with the relinquishment of all other claims on the

part of the United States, founded on the first branch of the fourth

article ^ of the treaty of 1783. In the first you offer the use of the

territor}'^ on the Labrador coast, lying between Mount Joli and the

bay of Esquimaux, near the entrance of the strait of Belleisle; and,

in the second, of such part of the southern coast of the island of

Newfoundand as lies between Cape Ray and the Ramea islands.

I have made every inquiry that circumstances have permitted re-

specting both these coasts, and find that neither would afford to the

•^Appendix, p. 291.

* See n'ote of November 27, 1816, from Bagot to Monroe, to whicla this is au

answer, supra, p. 37.



NEGOTIATIONS AT WASHINGTON IN 1816-17. 39

citizens of the United States, the essential accommodation which is

desired; neither having been much frequented by them heretofore,

nor likely to be in the future. I am compelled, therefore, to decline

both propositions."

On the following day Mr. Bagot replied by note under date of

December 31, 1816, suggesting as his third proposal

—

that if, upon examination of the local circumstances of the coasts,

which I have had the honor to propose, the American Government
should be of opinion that neither of them, taken separately, would
afford, in a satisfactory degree, the conveniences which are deemed
requisite, His Royal Highness will be willing that the citizens of the

United States should have the full benefit of both of them, and that,

under the conditions already stated, they should be admitted to each

of the shores which I have had the honor to point out.^

This proposal was likewise declined by Mr. Monroe, who stated

with respect to it in his note to Mr. Bagot of January 7, 1817

:

Having stated, in mj letter, of the 30th of December, that, accord-

ing to the best information which I had been able to obtain, neither

of those coasts had been much frequented by our fishermen, or was
likely to be so in future, I am led to believe that they w^ould not, when
taken conjointly, as proposed in your last letter, aft'ord the accommo-
dation which is so important to them, and which it is very satisfactory

to find it is the desire of your Government that they should possess.

From the disposition manifested by your Government, which corre-

sponds with that of the United States, a strong hope is entertained

that further inquiry into the subject will enable His Eoyal Highness
the Prince Regent to ascertain that an arrangement, on a scale more
accommodating to the expectation of the United States will not be
inconsistent with the interest of Great Britain.

In the mean time, this Government will persevere in its measures
for obtaining such further information as will enable it to meet yours
in the conciliatory views which are cherished on both sides ^

—

That Mr. Bagot's authority under his instructions was not suf-

ficiently extensive to enable him to negotiate on a basis satisfactory

to the United States, is evident from the statement made by Lord

Castlereagh in his note of May 7, 1817, to Mr. Adams, after the close

of this negotiation, that

—

it appears that the American Secretary, in February last, had it in

contemplation to offer, for the consideration of the British Govern-
ment, some specific proposition on the subject, which Mr. Bagot did
not then feel himself authorized to take, ad referendum but which he
has since been instructed to receive, and transmit for the information
of his court."

"WTiat the proposition here referred to was, does not appear and it is

of interest to note as a significant feature of this negotiation that no-
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where in the course of the negotiation was any statement made on the

part of the United States of the terms or conditions which were re-

garded by that Government as essential to meet the requirements of

the American fishermen, and that none of the proposals made on the

part of Great Britain elicited a counter-proposal on the part of the

United States.

The purpose of the negotiation having been, as stated by Mr.

Monroe in the extract from his note to Mr. Bagot of December 30,

1816, above quoted, to arrange for " the accommodation of the citizens

of the United States engaged in the fisheries on the coast of Ilis

Britannic Majesty's Colonies, on conditions advantageous to both

parties," and the accommodations proposed by Mr. Bagot having

been inadequate so far as the United States was concerned, Mr. Mon-

roe, recognizing the necessity for a further examination of the subject

on both sides, expressed the hope in his note of January 7, 1817, to

Mr. Bagot that-

further inquiry into the subject will enable His Roj^al Highness the

Prince Regent to ascertain that an arrangement, on a scale more
accommodating to the expectation of the United States, will not be
inconsistent with the interest of Great Britain."

And he added in closing this note

—

In the meantime, this Government will persevere in its measures for

obtaining such further information as will enable it to meet yours in

the conciliatory views which are cherished on both sides."

Again in his instruction of February 5, 1817, to Mr. Adams, advis-

ing him that the negotiation on the fisheries " has not had the desired

result," which instruction was written by Mr. Monroe within a month

after he had declined Mr. Bagot's third proposal, Mr. Monroe says

:

Mr. Bagot professes on the part of his Government the most con-

ciliatory disposition in regard to this affair, and it is yet to be hoped
that it may be satisfactorily settled. With this view, the President

intends to renew the negotiation as soon as he can obtain the informa-

tion necessary to enable him to decide wdiat arrangement would be

best calculated to reconcile the interests of both parties, which he
hopes to do in the course of a few months.''

An attempt was made by Great Britain, in the month of May fol-

lowing, to ascertain the terms which would be satisfactory to the

United States as a basis of settlement. Mr. Bagot was instructed, as

stated by Lord Castlereagh in the extract hereinabove quoted from his
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note of May 7, 1817, to Mr. Adams, to receive and transmit, for the

information of his court, a specific proposition which he understood

Mr. Monroe had in mind to offer in February preceding, but which

Mr. Bagot did not then feel himself authorized to take ad referendum.

Pursuant to these instructions Mr. Bagot wrote to Mr. Monroe on

May 27, 1817, as follows

:

In laying before my Government the correspondence which passed

last year between the Secretary of the Department of State and
myself, upon the subject of the accommodation which His Royal
Highness the Prince Eegent was willing to afford to the Citizens of

ihe" United States for the purpose of their Fishery, I did not fail to

represent, that, in the conversations which had taken place upon the

]">ropositions which I had been authorized to make, and which were
finally declined, the Secretnry of the Department of State had inti-

mated a wish to communicate to me some particular arrangement
which would be satisfactory upon the subject to the American Gov-
ernment.'^

In the same note, after alluding to the regret of His Royal High-

ness that the accommodation which had been offered should not have

been regarded as affording the advantages which the American Gov-

ernment desired, and also to the continued disposition cherished by

His Ro^^al Highness to admit the citizens of the United States to such

participation of the conveniences afforded to their fishery by the

neighboring coasts of His Majesty's dominions as may justly consist

with His Majesty's rights and the interests of his own subjects, he

says

:

His Royal Highness is willing to receive in a sincere spirit of

friendly accommodation whatever suggestion the American Govern-
ment maj' have to offer which they may conceive to be reconcilable

with these primary considerations—His Royal Highness feels as-

sured, that the Government of the United States must know so well

the nature and value of those interests of His Majestj^'s subjects

which it is the first object of His Royal Highness to protect and
preserve, that they will not fail to frame any proposition which
they may be desirous of making in such a spirit of moderation as

will not impose upon His Royal Highness the necessity of declining

to entertain it. His Ro^'al Highness has therefore commanded me
to ascertain from the American Government the extent of the accom-
modation which they seek to obtain, and at the same time to give
the assurance of his Royal Highness that it will be considered with
the sincere and earnest hope that it may not be found irreconcilable

with those important objects to which I have adverted.

I shall be happy to receive the proposition which the President
may wish to make whenever j'ou will do me the honor to communi-
cate it."
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In answer to this note Mr. Rush, the Acting Secretary of State,

wrote to Mr. Bagot on May 30, 1817

:

I had the honor to receive, and have laid before the President,
your note of the 27th of tliis month. In answer to it, I have the honor
to state that this Government is not yet prepared to malve known, in

any definite and final shape, the nature and extent of the accommo-
dation desired by its citizens engaged in the fisheries along the coast

of His Britannic Majesty's dominions, according to the invitation

held out, by order of the Prince Regent, in your note. At the same
time, I am directed by the President to inform you that he recognizes,

in the terms of this invitation, not less than in the general scope of
your note, a spirit of friendly accommodation, which this Govern-
ment, not foregoing rights which it feels itself bound to look to, will

nevertheless be desirous, in the fullest extent, to reciprocate.

On the return of the President from a tour through part of the

United States, which he is now upon the eve of commencing, it is

expected that this Department will be enabled to offer such proposi-

tions as taking for their basis the principles stated in your note, it

is confidently hoped may end in an adjustment of this important
interest, upon terms reconcilable with the views of both nations,

and serve to strengthen the harmony and good understanding which
it is so desirable to cultivate and preserve between them.<*

SEIZURES IN 1817.

"Within two months after the date of Mr. Rush's note, above quoted,

and before he had been able to submit to Mr. Bagot the prop-

osition for the adjustment of the question under consideration upon

terms reconcilable with the views of both nations, as proposed in

his note, these negotiations were interrupted by a discussion be-

tween the two Governments concerning the seizure of a number of

American fishing vessels by the British sloop-of-war Dee in the

month of June preceding, and the negotiations thus interrupted were

not resumed again at Washington.

An examination of the correspondence and proceedings had with

reference to these seizures will show that they were all made within

less than three marine miles from the shore, and that the offense

charged was resorting to such inshore waters for the purpose of

fishing or of procuring bait there. It appears from the official
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records that nine of these vessels were seized while at anchor in

Ragged Island harbor and one vessel at the entrance of that harbor

;

seven vessels were seized either in Cape Negro harbor or while enter-

ing or leaving that harbor ; one vessel in the basin of Annapolis and

one vessel in the Gut of Annapolis, within half a mile of land, and

one vessel in the Bay of Fundy, one mile distant from Trout Cove."

By reference to the map * showing these localities it will be found

that not only the places of seizure but also the places where the

offenses were alleged to have occurred were in every instance within

three marine miles of the shore.

Here again, therefore, was presented the question which had been

in controversy since the close of the War of 1812, though temporarily

held in abeyance while the negotiation for a new treaty was in

progress, namely, whether or not the pre-existing right of the Ameri-

can fishermen to resort to the waters within three marine miles of

the shores of the British provinces for fishing purposes had survived

the War of 1812. The decision rendered in the judicial proceedings

which were instituted in the courts of Nova Scotia for the condem-

nation and forfeiture of these vessels did not turn on this question.

Nevertheless, these proceedings served to disclose the interesting

situation that the contentions of the British Ministry on this ques-

tion had not been authorized or supported by the British Parliament,

it being found that no legislation had been adopted by Parliament

excluding American fishermen from these waters ; and the condemna-

tion proceedings resulted in a judicial decree directing the restitu-

tion of these vessels to their owners on the ground that the seizures

had been illegally made.''

It appears that at the commencement of the conferences between

Mr. Bagot and Mr. Monroe, Mr. Bagot, in the expectation that their

discussions would lead to a satisfactory issue, had secured the revoca-

tion of an order issued by the British admiral to the British cruisers

in regard to the treatment of American fishing vessels on the coasts

of the British Provinces.'^

It does not appear that a copy of this order was shown to Mr. Mon-

roe or delivered to the United States Government. Mr. Monroe says

o Appendix, pp. 300, 1076-1077. « Infra, p. 47.
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with regard to it in his instruction of August 13, 1816, to Mr. Adams

merely that

—

At the commencement of our conferences Mr. Bagot informed me of

an order which had been issued by Admiral Griffith to the British

cruisers to remove our fishing vessels from the coasts of those prov-

inces which he would endeavor to have revoked pending the nego-

tiation. His attempt succeeded. I shall endeavor to have this

revocation extended so as to afford the accommodation desired until

the negotiation is concluded. All the information which has been

or may be obtained on this subject shall be transmitted to you."

Subsequently, upon the temporary suspension of the negotiations

after Mr. Monroe's rejection, in January, 1817, of Mr. Bagot's third

proposal and in anticipation of the renewal of such negotiations as

soon as the President " could obtain the information necessary to

ascertain what arrangement would be best calculated to reconcile the

interests of both parties, which he hoped to do in the course of a few

months," Mr. Adams, pursuant to instructions from Mr. Monroe,

wrote to Lord Castlereagh on April 21, 1817, using the language

above quoted in regard to the intention of the President to renew the

negotiations in the course of a few months and stating

:

In the meantime he relied that no measures would be taken by his

Majesty's Government to alter the existing state of things; and par-

ticularly, that the order to the naval officer commanding on that sta-

tion, not to interrupt or disturb the American fishermen during the

approaching season, would be renewed.''

In reply Lord Castlereagh wrote to Mr. Adams on May 7, 1817:

The undersigned. His Majesty's principal Secretary of State for

Foreign Affairs, in reply to Mr. Adams's note of the 21st ultimo, has
the honor to acquaint him that, as soon as the proposition which Mr.
Bagot was authorized in July last, to make to the Government of

the United States, for arranging the manner in which American citi-

zens might be permitted to carry on the fisheries within the British

limits, had been by them declined, viz : in the month of February, the

same was immediately notified by His Majesty's minister in America
to the British admiral commanding at Halifax; the effect of which
notification was to revive the orders which Mr. Bagot had taken upon
himself to suspend, in the expectation that the discussions in which
he was then employed with the American Government would have

led to a satisfactory issue.

These discussions having failed of success, and the orders above

alluded to being consequently now in full force, the British Govern-
ment cannot but feel some reluctance again to suspend them, without

being in possession of more precise grounds for expecting an adjust-

ment. Persuaded, however, from the official communication received

from Mr. Adams, that it is not only the sincere desire of the President

of the United States to come to an amicable arrangement, but also
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that he, being already in possession of the views of Great Britain, is

now lead to entertain a strong expectation that a settlement which
shall reconcile the interests of both parties may, without any material
delay, be effectuated, the Prince Regent, under these impressions, is

willing to give to the American Government this additional proof of
his earnest wish that the negotiation should proceed, under circum-
stances the most favorable to a speedy and amicable conclusion, by
acceding to the application of the Government of the United States,

as brought forward by Mr. Adams. Instructions will, accordingly,
be expedited to the naval commanders on the American station to
suspend the execution of the said orders during the approaching
season.*^

Meanwhile, however, and before the revocation of the order to the

naval officers on the American station could be communicated to them,

as promised by Lord Castlereagh, the British sloop-of-war Dee

had made the seizures of the American vessels above referred to.

The order under which the captain of the Dee acted in making

these seizures was communicated by Mr. Bagot to Mr. Eush, Acting

Secretary of State, in his note of August 8, 1817, and was in the

following form:

By Sir David Milne, K. C. B. and K. W. N., Rear Admiral of the
Blue, and commander-in-chief of His Majesty's ships and vessels
emploj^ed, and to be employed, in North America, and on the lakes
of Canada, &c. &c.
You are hereby required and directed to proceed, in His Majesty's

ship under your command, to Halifax ; and having received on board
a pilot at that port, you will repair and cruise between Sambro light-
house and Cape Sable, using every means in your power for the pro-
tection of the revenue, as also the fisheries on the coast, against the
encroachment of foreigners.

On your meeting with any foreign vessel fishing or at anchor in any
of the harbors or creeks in His Majesty's North American provinces
or within our maritime jurisdiction, you will seize and send such
vessel so trespassing to Halifax for adjudication, unless it should
clearly appear that they have been obliged to put in there in conse-
quence of distress; acquainting me with the cause of such seizure,
and every other particular, to enable me to give all information to
the lords commissioners of the admiralty.
You are to come within sight of signals from Sambro light-house

every fourteen days, if the wind and weather will permit, and wait
eight hours at that distance. You will continue on this service for
six weeks from your sailing from Halifax, at the expiration of which
time you will return to that port for further orders.
Given on board His Majesty's ship Leander, Bermuda, the 12th

day of May, 1817.

David Milne, Rear Admiral.
To Captain Samuel Chambers, of His Majesty's ship Dee.
By command of the Rear Admiral:

J. P. Lamey.*
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In the same note in which the order above quoted was enclosed,

Mr. Bagot also inclosed a copy of the report from the captain of the

Dee to his admiral, dated June 8, 1817, stating his reasons for

making the seizures, which report is in full as follows

:

In compliance with your order of the 12th ultimo, I sailed from
Halifax on the 30th ultimo, but did not meet or receive any intelli-
gence of foreign fishing vessels being within our jurisdiction until
the 3d instant; when, being off the Isle Maten, I was informed
that the whole of the banks to the westward (off Cape Sable and
Shelburne) were fished by American schooners; and that they con-
tinually resorted to the creeks on this coast in order to catch their
bait, clean their fish, wood, water, &c. ; this, of course, is highly
detrimental to the interest of the industrious fishermen on this coast.
I was also informed that the intricate harbors of Cape Negro and
Ragged island were their resort most evenings, several going in ; but
more particularly on Saturdays, when they remain till Monday, to
procure bait for the ensuing week. At the former place they*^ had
not been well received ; at the latter, I suspect, much encouragement
had been given them by an individual. I intended having our boats
into Ragged island harbor before daylight on the 4th, but light winds
prevented our getting that length. I, therefore, in the course of
the day, put into Shelburne; and, in the evening, despatched the
boats, under the charge of Lieutenant Hooper, into Ragged island,
with the order I enclose ; the weather preventing any boats returning
until the 7th, when I received information that nine American ves-
sels had been found at Ragged island harbor, lying with their nets
set. Lieutenant Hooper remained at this place, and despatched
Lieutenant Lechenere, with a gig and cutter, to Cape Negro, with
the enclosed order. He found two American fishing vessels in the
harbor, and seven others came in in the course of Saturday. The
whole joined me this day with two others that came into Ragged
island. I have, therefore, in obedience to your directions, sent them
into Halifax for adjudication; as any distress they may plead might,
with more ease, be relieved at the regular harbor of Shelburne, which
has been avoided for two intricate harbors in its immediate neigh-
borhood.

I beg further to state, that, without the use of our harbors, it

appears impossible for any foreigners to carry on successful fishing
on this coast, which fishing has much injured our fishermen; and I
have every reason to believe that considerable smuggling of tobacco,
shoes, &c. is carried on by their boats. I beg leave to enclose a list

of the detained vessels, and also to inform you that, from some of
the Americans attempting to tamper with some of our boats' crews,
and the riotous conduct of others, I have been obliged to take pre-
cautionary measures to prevent any of the vessels being run away
with.*^

The reports received by the United States Government in regard

to these seizures differ materially from Captain Chambers' report, as
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will appear from Mr. Rush's note of August 4, 1817, to Mr. Bagot."

It is evident, however, that no question of fishing outside of the limit

of three marine miles from the shore was involved in those seizures.

Mr. Bagot in his answer of August 8, 1817, to Mr. Rush, after refer-

ring to Captain Chambers' instructions and report, copies of which

he encloses, says

:

By these papers you will perceive that the vessels in question were
in the habit of occupying, and were, at the time of their seizure
actually occupying, for the purposes of their fishery, the settled

harbors of His Majesty's dominions, in violation of the orders at all

times enforced against all foreign vessels detected in making similar
encroachments, and of which it is not to be supposed that the masters
of these vessels could have been ignorant.^

Notwithstanding Lord Castlereagh's promise to revoke the orders

under which these fishing vessels were seized, every effort was made

to secure their condemnation and forfeiture, and proceedings for

that purpose were instituted in the courts of Xova Scotia.''

All of these seizures were ultimately held by the courts to have

been illegal and the vessels were restored to their owners.*' The

results of these proceedings and the position taken by the United

States on the questions presented were subsequently stated by John

Quincy Adams, after he became Secretary of State, in his instruc-

tions of July 28, 1818, to Messrs, Gallatin and Rush, the Plenipoten-

tiaries on the part of the United States in the negotiation of the

treaty of 1818, as follows

:

By the decree of the judge of the vice-admiralty court at Hali-
fax, on the 29th of August last, in the case of several American
fishing vessels which had been captured and sent into that port, a
copy of which is also now transmitted to you, it appears that all

those captures have been illegal. An appeal from this decree was
entered by the captors to the appellate court in England, and the
owners of the captured vessels were obliged to give bonds to stand
the issue of the appeal. Mr. Rush was instructed to employ suit-

able counsel for these cases if the appeals should be entered, and, as

we have been informed by him, has accordingly done so. If you do
not succeed in agreeing upon an article on this subject, it will be
desirable that the question vpon the Hght should be solemnly argued
before the lords of appeals, and that counsel of the first eminence
should be employed in it. Judge Wallace agreed with the advocate
general that the late war completely dissolved every right of the
people of the United States acquired by the treaty of 1783. But it

does not appear that this question had been argued before him, and
the contrary opinion is not to be surrendered on the part of the
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United States upon the dictum of a vice-admiralty court. Besides

this, we claim the rights in question not as acquired by the treaty of

1783; but as having always before enjoyed them, and as only recog-

nised as belonging to us by that treaty, and therefore never to be

divested from us but by our own consent. Judge Wallace, however,

explicitly says that he does not see how he can condemn these vessels

without an act of Parliament; and whoever knows any thing of the

English constitution must see that on this point he is unquestionably

right. He says, indeed, something about an order in council, but it

is very clear that would not answer. It is a question of forfeiture

for a violated territorial jurisdiction; which forfeiture can be in-

curred not by the law of nations, but only by the law of the land.

There is obviously no such law.

The argument which has been so long and so ably maintained by
Mr. Keeves, that the rights of antenati Americans, as British sub-

jects, even within the Kingdom of Great Britain, have never been

divested from them, because there has been no act of Parliament to

declare it, applies in its fullest force to this case; and, connected with

the article in the treaty of 1783, by which this particular right was
recognised, confirmed and placed out of the reach of an act of Par-
liament, corroborates the argument in our favor. How far it may
be proper and advisable to use these suggestions in your negotiation,

must be left to your sound discretion ; but they are thrown out with

the hope that you will pursue the investigation of the important
question of British law involved in this interest, and that every pos-

sible advantage may be taken of them, preparatory for the trial

before the lords of appeals, if the case should ultimately come to

their decision. The British Government may be well assured that

not a particle of these rights will be finally yielded by the United
States without a struggle, which will cost Great Britain more than

the worth of the prize.**

It was subsequently found to be unnecessary that the question pre-

sented by these seizures, with respect to the effect of the War of 1812

upon the fisheries article of the treaty of 1783, " should be solemnly

argued before the Lords of Appeals '', for, as stated by Mr. Kush in

his despatch of October 27, 1818, to Mr. Adams after the conclusion

of the negotiations for the treaty of 1818, Mr. Slade, the proctor

employed to represent the interests of the American fishermen,

reported that " no appeal has been entered by the captors from the

sentences of restitution; and that the time having now gone by

allowed by the practice of the admiralty for entering appeals, none

can be entered." ^
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SEIZURES IN 1818.

Notwithstanding the decision of the Vice Admirality Court of

Halifax, rendered in August, 1817, holding that the seizures above

referred to were illegal, and notwithstanding the assurance given

by Lord Castlereagh to Mr. Adams in Iiis note of May T, 1817, here-

inabove quoted, that pending the negotiations for a new treaty in-

structions would be issued to the naval commanders on the American

station suspending the execution of the orders under which the afore-

said seizures had been made, four additional seizures of American

fishing vessels were made by British warships in the months of July

and August, 1818, and here again in every instance the vessels were

seized within three marine miles from the shore and the offences

charged were alleged to have occurred within that limit." As
appear from the official records of these seizures, one of the vessels was

seized while lying at anchor in Mackerel Cove, Beaver Island; one

off Pope's Harbor, and two in Lipscomb harbor, one of which was

released after the following notice had been endorsed upon its license

:

It is hereby notified, that it is the earnest desire of rear admiral
Sir David Milne, commander in chief of his Majesty's ships and
vessels in North America, and in the lakes of Canada, in endeavour-
ing to preserve the maritime rights of his majesty from infringe-
ment, to avoid, as much as possible, subjecting the vessels and people
of the United States of America engaged in the fisheries to any loss

or interruption which they have made themselves liable as to the
just rights which belong to the maritime dominions of his majesty
in North America. You are therefore allowed to pursue your voy-
age without further detention, taking notice, however, that if you are
again found trespassing on his majesty's rights you cannot expect
to receive further indulgences: and you are requested to notify to the
vessels of your nation, as far as in your power, to avoid inter-

ferring with these fisheries which exclusively appertain to his maj-
esty's subjects, as they will be hereafter proceeded against as the law
directs. Given under mv hand at Halifax, 58 year of H. M. reign,

1818.

(Signed) Davu) Milne, Commander in ChiefP^
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The renewal of the orders under which these vessels were seized

does not appear to have been made the subject of official corre-

spondence between the two Governments, but it is reported by Mr.

Bagot in his despatch of April 7, 1818, to Lord Castlereagh that prior

to the renewal of such orders he communicated to Mr. Adams, then

Secretary of State, " the orders which Sir David Milne proposed to

give to the shij^s under his command, in regard to the American

vessels found fishing upon our coast during the present season," and

he then proceeds to state " some part of the conversation which then

passed " between him and Mr. Adams, which, he adds, " was not a

little remarkable." This conversation as reported by Mr. Bagot with

his comments thereon is as follows:

I met Mr. Adams accidentally on the street, and when I told him
of the letter which I had received from Sir David Milne, he showed
some surprise, but certainly no irritation. In the course, however,
of our conversation, which lasted about ten minutes, he said, not
with a tone of anger, but with the ordinary tone of earnestness with
which he usually speaks upon business, that, after all, " he believed

that they should have to fight about it, and that his opinion was, that
they ought to do so."

I deprecated in some common-place phrase a resort to such an
extremity, when he proceeded to say that, " holding as he did the
right of participation in the United States to be unequivocal, unde-
niable, and absolute, it was a matter only to be settled by agreement
or by force; and, all arrangement by assignment of coast being out
of the question, he did not see distinctly what proposition of arrange-
ment could be made, which would promise a satisfactory result."

He then said that " we could have no right to seize their ships ; that

all the lawyers in England with whom he had spoken on the subject

were of that opinion; that our own judge had last year released the
vessels which had been captured by the Dee^ and that, without an
Act of Parliament for the purj30se, they could not be taken; or, if

they were taken, the American Government would have a claim upon
Great Britain for full indemnity for them."
The more I have reflected upon this conversation, the more ex-

traordinary I have thought it. Mr. Adams is, I presume, much too

cautious a man to have suffered himself, in his official situation, to be
betrayed by mere temper into the use of such expressions to me.
On the other hand, I equally presume that he cannot seriously believe

that the point itself is a ground of war for this country ; or, even if it

were, that this country could now be excited to a war with Great
Britain upon a point in which two States at the utmost have any im-
mediate interest whatever. The onl}^ explanation which I can con-

ceive of his conversation is either that, being himself of the State of
Massachusetts, the only State which is deeply interested in the ques-

tion, he is anxious to hold a very high tone upon the subject; or that
it is the policy of the Government not to let the matter be brought to

any arrangement but to reserve it as a grievance, to be used as it may
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hereafter be wanted. Whatever may have been the motive which
prompted Mr, Adams' expressions, they are, as coming from him,
somewhat extraordinary, and it is certainly my duty to report them
to your lordship.**

THE NEGOTIATIONS RESULTING IN THE TREATY OF 1818.

The Commercial Convention of Jul}' 3, 1815, between the United

States and Great Britain was, by its terms, to remain in force for

four years from that date, its period of duration thus extending to

July 3, 1819. In anticipation of the expiration of this treaty, in-

structions were issued as early as November, 1817, by Mr. Adams,

then Secretary of State, to Mr. Rush, the American Minister at

London, authorizing him to enter upon negotiations with the British

Government for a new commercial treaty ; and subsequentl}-, in May,

1818, Mr. Rush was authorized to propose to Great Britain an im-

mediate general negotiation for a commercial treaty covering the

continuance of the treaty of 1815 for a further term of years, and also

to embrace the following unsettled questions then in discussion be-

tween the two Governments: the impressment of seamen and the

regulation of maritime neutrality; commercial intercourse between

the United States and the British West Indies and North American

Colonies; indemnity to the owners of the slaves carried away from

the United States by British officers after the ratijScation of the

treaty of peace of Ghent and contrary to the stipulation in the first

article of that treaty ; the location of the international boundary line

from the northwest corner of the Lake of the Woods to the Rocky

Mountains and beyond; the title to the American settlement at the

mouth of the Columbian River ; and the fisheries.^ At the same time

the Secretary of State sent instructions to Mr. Gallatin, the Ameri-

can Minister to France, authorizing him to take part with Mr. Rush

in these negotiations. The"reasons for entering upon the negotiations

at that time are stated in the letter of instructions, dated May 22,

1818, from Mr. Adams to Mr. Gallatin as follows

:

Appendix, p. 301. ^ Appendix, p. 302.



52 CASE OF THE UNITED STATES.

The present state of the relations between the United States and
Great Britain has suggested to the President the expediency of pro-

posing to the British Government the negotiation of a treaty of amity
and commerce, to embrace the continuance for eight years longer of

the commercial convention of July 3, 1815, and to attempt the ad-

justment of other objects interesting to the two countries, and upon
which the Governments have not yet been able to come to an agree-

ment. It is desirable that this negotiation should take place in the

course of the ensuing summer, and that its result should be trans-

mitted here for the commencement of the next session of Congress,

fixed for the third Monday of November; for as the convention,

unless continued, will expire in July, 1819, and as it is due to the

interests of the merchants on both sides affected by it that early

notice should be given whether its provisions are to be continued

or to cease, it appears that no time is to be lost in bringing the ques-

tion of its renewal or cessation to an immediate issue. As the

motives for taking up the subject thus early are operative alike upon
both parties, and as, in the event of the expiration of the convention
of July, 1815, legislative measures preparatory to that contingency
will doubtless be necessary as well in Parliament as in Congress, it

is expected that this proposal will be acceded to by the British Gov-
ernment, and that plenipotentiaries on their part will be appointed
to treat with you and Mr. Rush, to whom jointly the President pro-

poses to commit the trust of this negotiation.<*

In the present examination of these negotiations it is unnecessary

to refer to any of the subjects embraced in them other than the

fisheries.

On the subject of the fisheries Mr. Adams says in his letter of

instructions to Mr. Gallatin

:

The correspondence between the two Governments on this subject

leaves it still in the unsettled state in which it was left at the peace

[of Ghent]. Two proposals have been made, on the part of the

British Government, neither of which proving acceptable, a counter-

proposal from us has been promised, and will be contained in the

further detailed instructions which will be prepared and forwarded
to Mr. Rush, to assist you in the conduct of the negotiation.''

These instructions were supplemented by further instructions sent

by Mr. Adams to Messrs. Gallatin and Rush on July 28, 1818, which,

so far as they relate to the fisheries, were as follows

:

In the expectation that the Government of Great Britain have
accepted the proposal which Mr. Rush was instructed to make for

negotiating a treaty of commerce, embracing the continuance of

the convention of 3d July, 1815, for an additional term of years, and
including other objects of interest to the two nations, I have now
the honor of transmitting to you the President's instructions to you
for the conduct of the negotiation.
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5. Fisheries.

The proceedings, deliberations, and communications upon this sub-

ject, which took place at the negotiation of Ghent, will be fresh in

the remembrance of Mr. Gallatin. Mr. Rush possesses copies of the

correspondence with the British Government relating to it after the

conclusion of the peace, and of that which has passed here between
Mr. Bagot and this Government. Copies of several letters received

by members of Congress during the late session, from the parts of

the country most deeply interested in the fisheries, are now trans-

mitted."

The President authorizes you to agree to an article whereby the

United States will desist from the liberty of fishing and curing and
drying fish, within the British jurisdiction generally^ upon condition

that it shall be secured as a permanent right, not liable to be im-

paired by any future war, from Cape Ray to the Ramea islands, and
from Mount Joli, on the Labrador coast, through the strait of Belle-

isle, indefinitely north, along the coast; the right to extend as well

to curing and drying the fish as to fishing.^

Negotiations were accordingly entered upon, and Messrs, Frederick

John Robinson and Henry Goulburn, who had meanwhile been ap-

pointed plenipotentiaries on the part of Great Britain, met Messrs.

Albert Gallatin and Richard Rush, plenipotentiaries on the part

of the United States, for their first formal conference on August 27,

1818.'' As a result of the negotiations so undertaken the treaty of

October 20, 1818, was concluded, and the agreement arrived at upon

the fisheries question will be found in Article I of that treaty, which

is as follows:

"Whereas differences have arisen respecting the Liberty claimed by
the United States for the Inhabitants thereof, to take, dry and cure

Fish on Certain Coasts, Bays, Harbours and Creeks of His Britannic

Majesty's Dominions in America, it is agreed between the High
Contracting Parties, that the Inhabitants of the said United States

shall have forever, in common with the Subjects of His Britannic

Majesty, the Liberty to take Fish of every kind on that part of the

Southern Coast of Newfoundland which extends from Cape Ray to

the Rameau Islands, on the Western and Northern Coast of New-
foundland, from the said Cape Ray to the Quirpon Islands, on the

shores of the Magdalen Islands, and also on the Coasts, Bays, Har-
bours, and Creeks from Mount Joly on the Southern Coast of Labra-

dor, to and through the Straits of Belleisle and thence Northwardly
indefinitely along the Coast, without prejudice however, to any of the

exclusive Rights of the Hudson Bay Company ; and that the Ameri-

can Fishermen shall also have liberty forever, to dry and cure Fish

in any of the unsettled Bays, Harbours, and Creeks of the Southern

"A thorough search for the inclosiires referred to has been made in the records

and files of the United States Government and elsewhere but no trace of them

has been found.

^ Appendix, p. 304. '^ Appendix, p. 308.



54 CASE OF THE UNITED STATES.

part of the Coast of Xewfounclland hereabove described, and of the

Coast of Labrador; but so soon as the same, or any Portion thereof,

shall be settled, it shall not be lawful for the said Fishermen to

dry or cure Fish at such Portion so settled, without previous agree-

ment for such purpose with the Inhabitants, Proprietors, or Pos-
sessors of the ground.—And the United States hereby renounce for-

ever, any Liberty heretofore enjoyed or claimed by the Inhabitants
thereof, to take, dry, or cure Fish on, or within three marine Miles
of any of the Coasts, Bays, Creeks, or Harbours of His Britannic
Majesty's Dominions in America not included within the above men-
tioned limits; provided, however, that the American Fishermen shall

be admitted to enter such Bays or Harbours for the purpose of Shel-

ter and of repairing Damages therein, of purchasing Wood, and of

obtaining Water, and for no other purpose whatever. But they shall

be under such Restrictions as may be necessary to prevent their

taking, drjdng or curing Fish therein, or in any other manner what-
ever abusing the Privileges hereby reserved to them.*^

Before reviewing the course of these negotiations, and in order that

they may be clearly understood, attention is called at this point to the

report made by Messrs. Gallatin and Rush to Mr. Adams on the same

day that the treaty was signed, which states the position taken by

them with respect to the various proposals exchanged with regard to

the fisheries, and shows clearly the purpose and meaning of the fishery

article as finally agreed upon in the treaty. This report is as follows,

so far as it relates to the subject of the fisheries:

We have the honor to transmit a convention which we concluded
this dsLj with the British plenipotentiaries.

Lord Castlereagh having expressed a wish that the negotiations
might be opened before his departure for Aix-la-Chapelle, Mr. Galla-
tin left Paris as soon as he had received our full powers, and arrived
here on the 16th of August. Our joint instructions contained in your
despatch of the 28th of July did not, however, reach us till the 3d
of September. We had long conversations with Lord Castlereagh at

his country seat, on the 22nd and 23d of August, but could not, owing
to our instructions not having arrived, discuss with him the question of
the fisheries and of the West India intercourse. He left London on
the 1st of September. The official conferences had begun on the 27th
of August, and, for the progress of the negotiation, we beg leave to

refer to the enclosed copies of the protocol, and documents annexed
to it, and of two unofficial notes sent by us to the British plenipoten-

tiaries. We will add some observations on the several objects em-
braced by the convention.

1. Fisheries.

We succeeded in securing, besides the rights of taking and curing
fish within the limits designated by our instructions, as a sine qua
non, the liberty of fishing on the coasts of the Magdalen islands, and

<» Appendix, p. 25.
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of the vrestern coast of Newfoundland, and the privilege of entering

for shelter, wood, and water, in all the British harbors of North
America. Both were suggested as important to our fishermen, in

the communications on that subject which were transmitted to us
with our instructions,*^ To the exception of the exclusive rights of

the Hudson's Bay Company we did not object, as it was virtually

implied in the treaty of 1783, and we had never, any more than the

British subjects, enjoyed any right there; the charter of that com-
pany having been granted in the year 1670. The exception applies

only to the coasts and their harbors, and does not affect the right of

fishing in Hudson's Bay beyond three miles from the shores, a right

which could not exclusively belong to, or be granted by, any nation.

The most difficult part of the negotiation related to the permanence
of the right. To obtain the insertion in the body of the convention

of a provision declaring expressly that that right should not be
abrogated by w^ar, was impracticable. All that could be done was
to express the article in such manner as would not render the right

liable to be thus abrogated. The words '" for ever " were inserted

for that purpose, and we also made the declaration annexed to the

protocol of the third conference, the principal object of which was
to provide in any event for the revival of all our prior rights. The
insertion of the words " for ever " was strenuoush'^ resisted. The
British plenipotentiaries urged that, in case of war, the only effect

of those words being omitted, or of the article being considered as

abrogated would be the necessity of inserting in the treaty of peace
a new article renewing the present one; and that, after all that had
passed, it would certainly be deemed expedient to do it, in whatever
manner the condition was now expressed. We declared that we
would not agree to any article on the subject, unless the words were
preserved, or in case they should enter on the protocol a declaration

impairing their effect.

It will also be perceived that we insisted on the clause hj which the

United States renounce their right to the fisheries relinquished by
the convention, that clause having been omitted in the first British

counter-project. We insisted on it with the view—1st. Of prevent-
ing anv implication that the fisheries secured to us were a new grant,

and of placing the permanence of the rights secured and of those

renounced precisely on the same footing. 2d. Of its being expressly

stated that our renunciation extended only to the distance of three

miles from the coasts. This last point was the more important, as,

with the exception of the fishery in open boats within certain har-

bors, it appeared, from the communications above mentioned, that
the fishing ground, on the whole coast of Nova Scotia, is more than
three miles from the shores; whilst, on the contrary, it is almost
universally close to the shore on the coasts of Labrador. It is in

that point of view that the privilege of entering the ports for shelter

is useful, and it is hoped that, with that provision, a considerable
portion of the actual fisheries on that coast (of Nova Scotia) will,

notwithstanding the renunciation, be preserved.*

» See note on page 53 supra with reference to tliese communications.
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The protocols of tile conferences " show that three drafts in all of

the jBsheries article were proposed during these negotiations. The
first was proposed by the American Plenipotentiaries at the third

conference, which was held on September 17, 1818, and was accom-

panied by an explanatory memorandum. A counter proposal was

made by the British Plenipotentiaries at the fifth conference, which

was held on October 6, 1818. To this counter proposal the Ameri-

can Plenipotentiaries raised objections which were set forth in a

memorandum submitted by them to the British Plenipotentiaries on

the following day, and at the sixth conference, which was held on

the 9th of October, 1818, the American Plenipotentiaries declared

" that they could not agree to the article upon the fisheries brought

forward by the British Plenipotentiaries at the preceding confer-

ence." The third proposal, which proved to be the final one, was

made by the British Plenipotentiaries at the next following confer-

ence which was held on the 13th of October, 1818. The fisheries

articles thus proposed was agreed to practically without change at the

next conference, held on the 19th of October, 1818, and became

Article I of the treaty which was signed on the following day.

The first draft of the article as proposed by the American Pleni-

potentiaries was in the following form:

Article A.

Whereas differences have arisen respecting the liberty claimed by
the United States for the inhabitants thereof to take, dry and cure
fish on certain coasts, bays, harbors, and creeks of His Britannic
Majesty's dominions in America : It is agreed between the high con-

tracting parties that the inhabitants of the said United States shall

continue to enjoy unmolested, for ever, the liberty to take fish, of
every kind, on that part of the southern coast of Newfoundland
which extends from Cape Eay to the Ramea islands, and the western
and northern coast of Newfoundland, from the said Cape Ray to the
Quirpon island, on the Magdalen islands; and also on the coasts,

bays, harbors, and creeks from Mount Joli, on the southern coast of
Labrador, to and through the straits of Belleisle, and thence, north-
wardly, indefinitely, along the coast; and that the American fisher-

men shall also have liberty for ever to dry and cure fish in any of
the unsettled bays, harbors, and creeks of the southern part of the

coast of Newfoundland here above described, of the Magdalen islands,

and of Labrador, as here above described; but so soon as the same,
or either of them, shall be settled, it shall not be lawful for the said

fishermen to dry or cure fish at such settlement, without previous
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agreement for that purpose with the inhabitants, proprietors, or
possessors of the ground ; and the United States hereby renounce any
liberty heretofore enjoyed or claimed by the inhabitants thereof to

take, dry, or cure fish on or within three marine miles of any of the

coasts, bays, creeks, and harbors of His Britannic Majesty's do-

minions in America not included within the above-mentioned limits

:

Provided^ hoivever^ That the American fishermen shall be admitted
to enter such bays and harbors for the purpose only of obtaining
shelter, wood, water, and bait, but under such restrictions as may be
necessary to prevent their drying or curing fish therein, or in any
other manner abusing the privilege hereby reserved to them."

The explanatory memorandum which accompanied this draft was

as follows:
EXPLANATORY MEMORANDUM.

The American plenipotentiaries presented for consideration an
article on the subject of certain fisheries. They stated, at the same
time, that as the United States considered the liberty of taking,

drying, and curing fish, secured to them by the treaty of peace of

1783, as being unimpaired, and still in full force for the whole extent

of the fisheries in question, whilst Great Britain considered that lib-

erty as having been abrogated by war; and as, by the article now
proposed, the United States offered to desist from their claim to a cer-

tain portion of the said fisheries, that offer was made with the under-
standing that the article now proposed, or any other on the same
subject which might be agreed on, should be considered as perma-
nent, and, like one for fixing boundaries between the territories of

the two parties, not to be abrogated by the mere fact of a war be-

tween them; or that, if vacated by any event whatever, the rights

of both parties should revive and be in full force, as if such an
article had not been agreed to.^

The counter proposal made by the British Plenipotentiaries was

in the following form:

Article A.

It is agreed that the inhabitants of the United States shall have
liberty to take fish, of every kind, on that part of the western coast

of Newfoundland which extends from Cape Ray to the Quirpon
islands, and on that part of the southern and eastern coasts of Labra-
dor which extends from Mount Joli to Huntingdon island ; and it

is further agreed that the fishermen of the United States shall have
liberty to dry and cure fish in any of the unsettled bays, harbors and
creeks of the said south and east coasts of Labrador, so long as the

same shall remain unsettled ; but as soon as the same, or any part of
them, shall be settled, it shall not be lawful for the said fishermen
to dry or cure fish without a previous agreement for that purpose
with the inhabitants, proprietors, or possessors of the ground.
And it is further agreed that nothing contained in this article

shall be construed to give to the inhabitants of the United States
am- liberty to take fish within the rivers of His Britannic Majesty's
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territories, as above described; and it is agreed, on the part of the

United States, that the fishermen of the United States resorting to

the mouths of such rivers shall not obstruct the navigation thereof,

nor wilfully injure nor destroy the fish within the same, either by
setting nets across the mouths of such rivers, or by any other means
whatever.
His Britannic Majesty further agrees that the vessels of the United

States, hona fide engaged in such fishery, shall have liberty to enter

the bays, and harbors of any of His Britannic Majesty's dominions
in North America, for the purpose of shelter, or of repairing damages
therein, and of purchasing wood and obtaining water, and for no
other purpose ; and all vessels so resorting to the said bays, and har-

bors shall be under such restrictions as maj^ be necessary to prevent

their taking, drying, or curing fish therein.

It is further well understood that the liberty of taking, drying,

and curing fish, granted in the preceding part of this article, shall

not be construed to extend to any privilege of carrying on trade

with any of His Britannic Majesty's subjects residing within the

limits hereinbefore assigned for the use of the fishermen of the United
States, for any of the purposes aforesaid.

And in order the more effectually to guard against smuggling, it

shall not be lawful for the vessels of the United States, engaged in

the said fishery, to have on board any goods, wares, or merchandise
whatever, except such as may be necessary for the prosecution of the

fishery, or the support of the fishermen whilst engaged therein or in

the prosecution of their voyages to and from the said fishing grounds.

And any vessel of the United States which shall contravene this

regulation may be seized, condemned, and confiscated, together with
her cargo.**

The objections raised by the American Plenipotentiaries to the

British counter proposal were as follows

:

Mr. Gallatin and Mr. Rush present their compliments to Mr.
Eobinson and Mr. Goulburn, and beg leave to send them the en-

closed paper containing some remarks on the articles handed to them
at the conference 3'esterday. They are to be considered as unofficial,

according to the intimation given yesterday, when they were prom-
ised, and have been drawn up merely under the hope that, by possess-

ing the British plenipotentiaries of some of the views of the Ameri-
can plenipotentiaries before the next meeting on the 9th, the progress

of the negotiation may be accelerated.

Fisheries.

The American plenipotentiaries are not authorized by their instruc-

tions to assent to any article on that subject which shall not secure

to the inhabitants of the United States the liberty of taking fish of

every kind on the southern coast of Newfoundland, from Cape Ray
to the Ramea islands, and on the coasts, bays, harbors, and creeks

from Mount Joli, on the southern coast of Labrador, to and through
the straits of Belleisle, and thence northwardly, indefinitely, along
the coast ; and, also, the liberty of drying and curing fish in any of
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the unsettled bays, harbors, and creeks of Labrador and of the south-
ern coast of Newfoundland, as above described; with the proviso
respecting such of the said bays, harbors, and creeks as may be
settled.

The liberty of takin^: fish within rivers is not asked. A positive
clause to except them is unnecessary, unless it be intended to com-
prehend under that name waters which mi^ht otherwise be considered
as bays or creeks. Whatever extent of fishing-ground may be secured
to American fishermen, the American plenipotentiaries are not pre-
pared to accept it on a tenure or on conditions different from those
on which the whole has heretofore been held. Their instructions did
not anticipate that any new terms or restrictions would be annexed,
as none were suggested in the proposals made by Mr. Bagot to the
American Government. The clauses forbidding the spreading of
nets, and making vessels liable to confiscation in case any articles not
wanted for carrying on the fishery should be found on board, are of
that description, and would expose the fishermen to endless vexations."

The revised draft brought forward by the British Plenipotentiaries

after the article as previously proposed by them had been rejected

by the American Plenipotentiaries was in the form finally agreed

upon with some slight typographical changes, and became Article I

of the treaty.

ARTICLE I OF THE TREATY OP 1818.

It will be observed that the general scope and purpose of Article I

of this treaty is indicated by the introductory clause, which is in the

exact form proposed by the American Plenipotentiaries in their first

draft and recites:

Wliereas differences have arisen respecting the liberty claimed by
the United States for the inhabitants thereof, to take, dry and cure
fish on certain coasts, bays, harbors and creeks of His Britannic
Majesty's dominions in America, it is agreed, etc.^

The recitals of this clause appropriately set forth, by way of explana-

tion of what follows, the situation out of which the article grew^ and

upon which it was predicated.

As has already been shown in the review of the course of events

and negotiations leading up to this treaty, the only fishing liberties

claimed by the United States which were disputed by Great Britain,

and, therefore, the only ones with respect to which differences had
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arisen, were the liberties under the second clause of Article III of

the treaty of 1783, relating to the inshore or coast fisheries, which

clause, it will be remembered, Great Britain asserted, and the United

States denied, had been terminated by the War of 1812. It is evident,

therefore, that the liberties referred to in the introductory clause of

the new article were the liberties claimed by the United States under

the second clause of Article III of the treaty of 1783, and it will

further appear from an examination of the negotiations and of the

stipulations of the new article that, so far as it reserves liberties in

these fisheries to the inhabitants of the United States, the liberties so

reserved were intended to be the identical liberties to which the

American fishermen were previouslj^ entitled under the second clause

of Article III of the treaty of 1783, and that, so far as liberties are

relinquished or renounced by it, such relinquislmient or renunciation

applies only to liberties which were covered by the clause referred to

of the treaty of 1783, which Great Britain contended had been ter-

minated by the War of 1812. In this connection attention is called to

the explanatory memorandum which accompanied the first draft of

the article as proposed by the American Plenipotentiaries in which

it is clearly set forth that the United States considered the liberty of

taking, drying, and curing fish, secured to them by the treaty of peace

of 1783, as being unimpaired and still in full force for the whole

extent of the fisheries in question, while Great Britain considered that

liberty as having been abrogated by war; and that, hj the article

proposed, the United States offered to desist from their claim to a

certain portion of the said fisheries.

Attention is further called to the note already quoted, wliich was

sent by the American Plenipotentiaries to the British Plenipoten-

tiaries, and in which their reason for rejecting the British counter-

proposal containing some conditions upon the enjoj'^ment of the

liberties to be reserved to the American fishermen is stated to be:

T\Tiatever extent of fishing ground may be secured to American
fishermen, the American plenipotentiaries are not prepared to accept

it on a tenure or on conditions different from those on which the

whole has heretofore been held. Their instructions did not antici-

pate that any new terms or restrictions would be annexed, as none
was suggested in the proposals made by Mr. Bagot to the American
Government.*
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The question of the extent of the coasts on which such liberties were

to be reserved was the subject of discussion in the negotiations, but it

was settled beyond the possibility of question that the fishing rights

to be exercised on such coasts were to be the same as those exercised

on the same coasts under the provisions of the treaty of 1783.

The intimate relationship between the provisions of the new fish-

eries article and the provisions of the second clause of Article III of

the treaty of 1783 will become evident from a comparison of the cor-

responding provisions of the two treaties.

The second clause of Article III of the treaty of 1783 provides

:

And also [it is agreed] that the inhabitants of the United States

shall have liberty to take fish of every kind on such part of the coast

of Newfoundland as British fishermen shall use (but not to dry or

cure the same on that island) and also on the coasts, bays and creeks

of all other of His Britannic Majesty's dominions in America; and
that the American fishermen shall have liberty to dry and cure fish

in any of the unsettled bays, harbours and creeks of Nova Scotia,

Magdalen Islands, and Labrador, so long as the same shall remain
unsettled ; but so soon as the same or either of them shall be settled,

it shall not be lawful for the said fishermen to dry or cure fish at

such settlements, without a previous agreement for that purpose with
the inhabitants, proprietors or possessors of the ground.**

The corresponding provisions of the new article are as follows

:

It is agreed between the High Contracting Parties, that the Inhabi-

tants of the said United States shall have forever, in common with
the Subjects of His Britannic Majesty, the Liberty to take Fish of

every kind on that part of the Southern Coast of Newfoundland
which extends from Cape Hay to the Rameau Islands, on the West-
ern and Northern Coast of Newfoundland, fi'om the said Cape Ray
to the Quirpon Islands, on the shores of the Magdalen Islands, and
also on the Coasts, Bays, Harbours, and Creeks from Mount Joly on
the Southern Coast of Labrador, to and through the Straits of Belle-

isle and thence Northwardly indefinitely along the Coast, without
prejudice however, to any of the exclusive Rights of the Hudson
Bay Company; and that the American Fishermen shall also have
liberty forever, to dry and cure Fish in any of the unsettled Bays,
Harbours and Creeks of the Southern part of the Coast of New-
foundland hereabove described, and of the Coast of Labrador; but
so soon as the same or any Portion thereof, shall be settled, it shall

not be lawful for the said Fishermen to dry or cure Fish at such

Portion so settled, without previous agreement for such purpose with
the Inhabitants, Proprietors, or Possessors of the ground.''

By a comparison of the provisions above quoted from these two

articles, it will be seen that, in effect, there are only three points of

difference between them.

a Appendix, p. 24. * Appendix, p. 25.



62 CASE OF THE UNITED STATES.

One of these differences is that the coasts on which the libertj^ of

fishing is reserved to American fishermen are described in the earlier

treaty as " such part of the coast of Newfoundland as British fisher-

men shall use " and also " the coasts, bays, and creeks of all other

of his Britannic Majesty's dominions in America " and in the later

treat}^, such coasts are described as " that part of the southern coast

of Newfoundland which extends from Cape Kay to the Rameau

Islands, on the western and northern coast of Newfoundland, from

the said Cape Ray to the Quirpon Islands, on the shores of the

Magdalen Islands, and also on the coasts, bays, harbors, and creeks

from Mount Joly on the southern coast of Labrador, to and through

the straits of Belleisle, and thence northwardly indefinitely along

the coast." It is apparent that the only effect of this difference is to

substitute the particular coasts mentioned in the later treaty in place

of all the coasts mentioned in the earlier treaty, wherever the liberty

of taking fish was to be exercised by the inhabitants of the United

States.

The clause in the new article providing that the liberties of the

American fishermen shall be without prejudice to any of the exclusive

rights of the Hudson Bay Company was not regarded by the Ameri-

can Plenipotentiaries as imposing any additional restriction upon the

rights previously enjoyed under the earlier treaty. It will be remem-

bered that in their report of the negotiations sent to Mr. Adams on

the day the treatj^ was signed, they made the following statement

with respect to this clause:

To the exception of the exclusive rights of the Hudson's Bay Com-
pany we did not object, as it was virtually implied in the treaty of

1783, and we had never, any more than the British subjects, enjoyed

any right there ; the charter of that Company having been granted in

the year 1670. The exception applies only to the coasts and their

harbors and does not affect the right of fishing in Hudson's Bay be-

yond three miles from the shores, a right which could not exclusively

belong to, or be granted by, any nation.**

It is true that in the draft of the new article as first proposed by

the American Plenipotentiaries, the provision now under considera-

tion contained the expression :
" the inhabitants of the United States

shall continue to enjoy unmolested for ever", etc., which expression

was changed in the article as finally agreed upon to " the inhabitants

of the said United States shall have for ever." It will be remembered
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that this expression "shall continue to enjoy unmolested" was used

in the earlier treaty with respect to the right to the enjoyment of the

off-shore fisheries in distinction from the inshore or coast fisheries,

and that with respect to the latter, the same exj)ression was used

which, as above pointed out, was finally adopted in the new treaty.

This change Avas proposed by the British Plenipotentiaries in their

final draft, and as it was in effect merely the adoption of the identical

phrase used in the earlier treaty with respect to these same liberties,

it could not well be refused by the American Plenipotentiaries, any

objection which they might otherwise have had being obviated by

the use in connection with it of the word " forever " which was added

to the phrase in the new treaty. As stated by the American Pleni-

potentiaries in their report hereinabove quoted "the most difficult

part of the negotiation related to the permanence of the right " and

" the insertion of the words ' for ever ' was strenuously resisted," but

" vre declared that we would not agree to any article on the subject

unless the words were preserved."

The second point of difference between the above quoted provisions

of the treaty of 1783 and the new treaty is found in the use in the new

treaty of the expression " in common with the subjects of His

Britannic Majesty," which does not appear in the earlier treaty.

It will be noted that the words " in common " are used for the

first time in the second draft prepared by the British plenipoten-

tiaries, and that in proposing this draft no suggestion was made

that these words were not to have the usual and well-known mean-

ing which attached to them as used in legal phraseology, to which

Mr. Adams refers in his note of January 22, 1816, to Lord Bathurst

as follows:

By the British municipal laws, which were the laws of both
nations, the property of a fishery is not necessarily in the proprietor

of the soil where it is situated. The soil may belong to one indi-

vidual, and the fisheiy to another. The right to the soil may be

exclusive, while the fishery may be free or held in common. And
thus, while in the partition of the national j)ossessions in Xorth
America, stipulated by the treaty of 1783, the jurisdiction over the

shores washed by the waters where this fishery was placed was re-

served to Great Britain, the fisheries themselves, and the accom-

modations essential to their prosecution, were, by mutual compact,

agreed to be continued in common.**
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It is not to be supposed that the British Plenipotentiaries inserted

the words " in common " in this article for any purpose other than

to negative the presumption, which otherwise might have arisen, that

the American fishermen in the exercise of the fishing liberties reserved

to them by the treaty were at liberty to take precedence over the

British fishermen in those waters or crowd out the British fishermen

from the fishing grounds, the possibility of which, it will be remem-

bered. Lord Bathurst informed Mr. Adams was the chief reason for

objecting to the admission of American fishermen to those waters."

In any event, however, it is not permissible to attribute to these

words inserted by the British Plenipotentiaries any unusual meaning

which was not disclosed to the American Plenipotentiaries at the

time of the negotiations.

The third point of difference between the provisions above quoted

of the treaty of 1783 and the new treaty is found in the specification

of the bays, harbors, and creeks wherein the liberty of drying and

curing fish may be exercised by the American fishermen, " the un-

settled bays, harbors and creeks of Nova Scotia, Magdalen Islands

and Labrador " being specified in the earlier treaty, and " the unset-

tled bays, harbors and creeks of the southern part of the coast of

Newfoundland here above described and of the coast of Labrador"

being specified in the new treaty. In both treaties alike it is provided

that so soon as the same or any portion thereof (in the earlier treaty

" or either of them ") shall be settled, it shall not be lawful for the

said fishermen to dry or cure fish at such portion so settled (in the

earlier treaty " at such settlements ") without previous agreement for

that purpose with the inhabitants, proprietors or possessors of the

ground. Here again, as in the case of the differences first noted

between the provisions of these two paragraphs, the only effect of the

differences here noted is to change the locality wherein the liberty

referred to is to be exercised by the American fishermen without

changing the character or tenure of such liberty.

Passing now to the remaining provisions of the fisheries article of

the new treaty, it will be found that there are no corresponding pro-

visions in the fisheries article of the earlier treaty with which to

compare them, the obvious reason being that the purpose of the new

provisions was to renounce certain liberties theretofore enjoyed or

claimed by the inhabitants of the United States under the provisions

" Supra, pp. 33, 34.
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already examined of the second clause of Article III of the earlier

treaty. The new provisions referred to are as follows

:

And the United States hereby renounce forever, any Liberty here-

tofore enjoyed or claimed by the Inhabitants thereof, to take, dry, or

cure Fish on, or within three marine Miles of any of the Coasts, Bays,

Creeks, or Harbours of His Britannic Majesty's Dominions in Amer-
ica not included within the above mentioned limits; provided, how-
ever, that the American Fishermen shall be admitted to enter such
Bays or Harbours for the purpose of Shelter and of repairing Dam-
ages therein, of purchasing Wood, and of obtaining Water, and for

no other purpose whatever. But they shall be under such Restric-

tions as may be necessary to prevent their taking, drying or curing
Fish therein, or in any other manner whatever abusing the Privileges

hereby reserved to them."

It will be remembered that no question had at any time been raised

throughout the entire history of this controversy as to the fisheries

covered by the first clause of the fisheries article of the treaty of

1783, and in fact the word " right " and not the word " liberty," is

used, with reference to those fisheries, so that the word " liberty " here

used could not have been intended to refer to any other fisheries than

those covered by the second clause. In this connection attention is

again called to the following statement made in the report of the

American Plenipotentiaries with respect to the purpose and effect of

the renunciation of the liberty referred to:

It will also be perceived that we insisted on the clause by which
the United States renounce their right to the fisheries relinquished
by the convention, that clause having been omitted in the first British

counter-projet. We insisted on it with the view—1st. Of prevent-
ing any implication that the fisheries secured to us were a new
grant, and of placing the permanence of the rights secured and of
those renounced precisely on the same footing. 2d. Of its being
expressly stated that our renunciation extended only to the distance

of three miles from the coasts. This last point was the more impor-
tant, as, with the exception of the fishery in open boats within cer-

tain harbors, it appeared, from the communications above mentioned,
that the fishing-ground, on the whole coast of Nova Scotia, is more
than three miles from the shores ; whilst, on the contrary, it is almost
universally close to the shore on the coasts of Labrador. It is in

that point of view that the privilege of entering the ports for slielter

is useful, and it is hoped that, with that provision, a considerable

portion of the actual fisheries on that coast (of Nova Scotia) will,

notwithstanding the renunciation, be preserved.^

As has been shown in reviewing the course of events which led

up to this treaty. Great Britain throughout the entire controversy

"Appendix, p. 25. ^ Supra, p 55.
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never claimed that any part of the fisheries article of the treaty

of 1783 except the provisions of the second clause thereof was abro-

gated by the War of 1812 and never asserted that the alleged abro-

gation of that article affected American fishing liberties beyond the

distance of three marine miles from the shore ; and in confirmation of

the view expressed by the American Plenipotentiaries, in the extract

above quoted from their report of these negotiations, that the renun-

ciation in the fisheries article of the new treaty did not extend

beyond three miles from the shores, attention is called to the further

statement in their report that the exception in the new treaty with

respect to the exclusive rights of the Hudson Bay Company " applies

only to the coasts and their harbors and does not affect the right

of fishing in Hudson's Bay beyond three miles from the shores, a

right which could not exclusively belong to, or be granted by, any

nation." *

This renunciatory clause was drafted by the American Plenipo-

tentiaries, omitted in the British counter projet, and finally insisted

upon b}^ the Plenipotentiaries of the United States, because " of its

being expressly stated that our renunciation extended only to the

distance of three miles from the coasts," with the explanation that

the importance of this was that " the fishing ground, on the whole

coast of Nova Scotia, is more than three miles from the shores," and

that " it is hoped that, with that provision, a considerable portion of

the actual fisheries on that coast (of Nova Scotia) will, notwithstand-

ing the renunciation, be preserved." "

Great Britain had never in any of the negotiations claimed juris-

diction beyond a marine league from shore, and it is not conceivable

that the American Plenipotentiaries should have drafted a clause

which under its true interpretation would have surrendered historic

rights continuously claimed and insisted upon by the United States,

and the surrender of which was not demanded by Great Britain.

Before passing from the consideration of the provisions of the

renunciatory clause of the new treaty, it must be noted that the

provisions of this clause relate only to the enjoyment of the liberties

and privileges referred to in it on the coasts other than those men-

tioned in the earlier provisions of the article. It is, therefore, unnec-

essary to examine here the effect of the provisions of this clause

<^ Supra, p. 55.
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in relation to commercial privileges, inasmuch as the only question

involving commercial privileges in this case concerns the enjoyment

of such privileges on the coasts other than those mentioned in this

clause.

With reference, however, to the enjoyment of commercial privi-

leges by American fishermen on the coasts not covered by the renun-

ciatory clause of the treaty, which is the subject of Question 7

submitted for decision in this Arbitration, it is important, while

these negotiations are under consideration, that attention be directed

to one feature of them in connection with this question.

It will be remembered that the British counter proposal, after

describing the coasts on which the liberty of fishing was to be enjoyed

by the American fishermen, contained the following provisions

:

It is further well understood that the liberty of taking, drying,

and curing fish, granted in the preceding part of this article, shall not

be construed to extend to any privilege of carrying on trade with
any of His Britannic Majesty's subjects residing within the limits

hereinbefore assigned for the use of the fishermen of the United
States, for any of the purposes aforesaid.

And in order the more effectuall}^ to guard against smuggling, it

shall not be lawful for the vessels of the United States, engaged in

the said fishery, to haA'^e on board any goods, wares, or merchandise
whatever, except such as may be necessary for the prosecution of the

fishery, or the support of the fishermen whilst engaged therein or in

the prosecution of their voyages to and from the said fishing grounds.

And any vessel of the United States which shall contravene this

regulation may be seized, condemned, and confiscated, together with
her cargo.'*

To these provisions the American Plenipotentiaries objected, as

has already been shown, stating that

—

Whatever extent of fishing-ground may be secured to American
fishermen, the American plenipotentiaries are not prepared to accept

it on a tenure or on conditions different from those on which the

whole has heretofore been held. Their instructions did not antici-

pate that any new terms or restrictions would be annexed, as none
were suggested in the proposals made by Mr. Bagot to the American
Government. The clauses forbidding the spreading of nets, and
making vessels liable to confiscation in case any articles not wanted
for carrying on the fishery should be found on board, are of that

description, and would expose the fishermen to endless vexations.^

The draft, as finally accepted, was proposed by the British Pleni-

potentiaries after the receipt of these objections, and it will be

observed that the objectionable provisions were omitted from it.

'^ Supra, p. 58. ^ Supra, p. 59.
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Inasmuch, therefore, as the coasts to which the objectionable provi-

sions related in the first British proposal were, with some additions,

the coasts designated in the final draft as those upon which the

American fishermen should have liberty to take fish, it is evident that

with respect to these coasts, at least, it cannot be claimed on the part

of Great Britain that it was

understood that the liberty of taking, drying, and curing fish, granted
in the preceding part of this article, shall not be construed to extend
to any privilege of carrying on trade with any of His Britannic
Majesty's subjects residing within the limits hereinbefore assigned

for the use of the fishermen of the United States, for any of the pur-
poses aforesaid.

MAPS.

The attention of the Tribunal is here directed to Maps No. I and

No. II, which form part of this Case, and on which the coasts covered

by the renunciatory clause of the treaty are colored light brown, and

the coasts referred to as " treaty coasts " in the Special Agreement of

January 27, 1909 are colored green and red ; those colored green being

the coasts on which.the American fishermen have the liberty both of

taking fish and of drying and curing them, and those colored red

being the coasts on which they have the liberty of taking fish but not

of drying or curing them.



PART 11.

THE INTERPRETATION OF ARTICLE I OF THE TREATY
OF 1818.

The terms of Article I of the treaty of October 20, 1818, having

been examined in the light of the circumstances leading up to and

surrounding the negotiation of that treaty, there still remains to

be considered the subsequent actions of the two Governments hav-

ing a bearing upon the interpretation of its provisions in accordance

with their true intent and meanino;.

BRITISH ACTS OF PARLIAMENT AND ORDERS IN COUNCIL.

Act of June 14, 1819.

On June 14, 1819, witjj^in five months after the exchange of rati-

fications of the treaty of 1818, an act of parliament was passed

(59 Geo. Ill Cap. 38) entitled "An act to enable His Majesty to

make regulations with respect to the taking and curing of fish on

certain parts of the coasts of Newfoundland, Labrador and His

Majesty's other possessions in North America, according to a con-

vention made between His Majesty and the United States of Amer-

ica."^ In this act, after the recital of so much of the fisheries article

of the treaty of 1818 as relates to the taking and drying and curing

of fish, followed by the further recital "And Whereas it is expe-

dient that His Majesty should be enabled to carry into execution

so much of the said convention as is above recited and to make regu-

lations for that purpose," it is provided, in the first section of the

act, that it shall be lawful for His Majesty by orders in council to

be made from time to time for that purpose "to make such regu-

o Appendix, p. 112.
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lations and to give such directions, orders and instructions to the

Governor of Newfoundland, or to any officer or officers on that

station, or to any other person or persons whomsoever, as shall or

may be from time to time deemed proper and necessary for the carry-

ing into effect the purpose of the said convention, vnth relation to the

tal-ing, drying and curing offish hij the inhabitants of the United States

of America, in common with British subjects, within the limit's set forth

in the said article of the said convention and heretofore recited."

Section II of the act provides that

it shall not be lawful for any Person or Persons, not being a natural
born Subject of His Majesty, in any Foreign Ship, Vessel or Boat,
nor for any Person in any Ship, Vessel or Boat, other than such
as shall be navigated according to the Laws of the United Kingdom
of Great Britain and Ireland, to fish for, or to take, dry or cure
any Fish of any Kind w^hatever within Three Marine Miles of any
Coasts, Bays, Creeks or Harbours whatever, in any Part of His
Majesty's Dominions in America, not included within the Limits
specified and described in the first Article of the said Convention,
and hereinbefore recited; and that if any such Foreign Ship, Vessel
or Boat, or any Persons on board thereof, shall be found fishing

or to have been fishing, or preparing to fish wdthin such Distance
of such Coasts, Bays, Creeks or Harbours, within such Parts of His
Majesty's Dominions in America out of the said Limits as aforesaid,

all such Ships, Vessels and Boats, together with their Cargoes,
and all Guns, Ammunition, Tackle, Apparel, Furniture and Stores,

shall be forfeited, and shall and may be seized, taken, sued for,

prosecuted, recovered and condemned by such and the like Ways,
Means and Methods, and in the same Courts, as Ships, Vessels or
Boats may be forfeited, seized, prosecutecTand condemned for any
Offence against any Laws relating to the Revenue of Customs, or
the Laws of Trade and Navigation, under any Act or Acts of the
Parliament of Great Britain, or of the United Kingdom of Great
Britain and Ireland; provided that nothing in this Act contained
shall apply, or be construed to apply to the Ships or Subjects of

any Prince, Power or State in Amity with His Majesty, w^ho are

entitled by Treaty with His Majesty to any Privilege of taking, dry-
ing or curing Fish on the Coasts, Bays, Creeks or Harbours, or within
the Limits in this Act described.'*

This section wiU be considered in connection with the seizures

made under it which are elsewhere reviewed.

Section III of the act provides

—

That it shall and may be lawfid for any Fisherman of the said

United States to enter into any such Bays or Harbours of His Britan-
nic Majesty's Dominions in America as are last mentioned, for the
purpose of Shelter and repairing Damages therein, and of purchasing
Wood and of obtaining Water, and for no other purpose whatever;

"Appendix, p. 113.
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subject nevertheless to such restrictions as may be necessary to pre-
vent such Fishermen of the said United States from taking, drying
or curing Fish in the said Bays or Harbours, or in any other manner
whatever abusing the said Privileges by the said Treaty and this Act
reserved to them, and as shall for that purpose be imposed by any
Order or Orders to be from time to time made by His Majesty in

Council under the Authority of this Act, and by any Ee^ulations
which shall be issued by the Governor or Person exercising the Ofhce
of Governor in any such Parts of His Majesty's Dominions in America,
under or in pursuance of any such Order in Council as aforesaid.*^

With respect to the regulations above referred to it should be noted

in passing that, so far as the United States has been informed, no

order in council was ever adopted under this section of the act and

that no attempt was made to impose restrictions upon American

fishermen resorting to the bays and harbors on the coasts where

the liberty of fishing was renounced, for the four purposes mentioned

in the treaty, until the year 1836, when the adoption of so-called

regulations became the subject of provincial legislation, as is else-

where shown in reviewing that branch of the question.

Regulations hy Orders in Council.

It will be observed that the regulations which are to be imposed

by orders in council under the authority of this act refer to two

distinct branches of the treaty Article : those under the first section

of the act, relating only to the coasts on which the liberty of fishing

is secured to American fishermen by the treaty, and those under

the third section of the act, relating only to the coasts on which the

liberty of fishing is renounced by the United States.

In the latter case the regulations to be imposed were obviously

intended to apply to American fishermen, for the treaty itself ex-

pressly provides for the imposition of restrictions upon them.

In the former case, however, no express authority" is found in the

treaty for imposing restrictions or regulations upon American fisher-

men. On the contrary, the express purpose of the portion of the

treaty referred to in tliis section of the act was, not to regidate the

American fishermen, but to admit them to the enjoyment of a fishing

liberty in common with British subjects their right to which had

been disputed b}' Great Britain since the War of 1812. The regula-

tions which are authorized by the terms of the act are such only "as

shall or may be from time to time deemed proper and necessary for

« Appendix, p. 113.
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the carrying into effect the purposes of the said convention." It is

evident, therefore, that this section of the act was intended to author-

ize the adoption of regulations for the piu-pose of preventing inter-

ference by British subjects with the fishing liberties which were

secured to the American fishermen by the treaty and which had

been denied them since the War of 1812.

This interpretation of the meaning of the act is confirmed by the

action of the British Government in giving it practical application,

and an examination of the regulations adopted by orders in council

under this section of the act will show that in every instance such

regulations have applied to British subjects and not to American

fishermen and that this section of the act has never been interpreted

in such orders as authorizing the imposition of regulations upon

American fishermen.

It appears, therefore, both from the terms of the act and from the

construction placed upon it by the orders in council adopted under

it, that the piu-pose of the first section of the act was to insure the

enjoyment by the inhabitants of the United States of the fishing

liberties secured to them under the treaty, by imposing such regu-

lations upon British subjects as were necessary to prevent them

from interfering with such liberties.

Order in Council of June 19, 1819.

On June 19, 1819, five days after the date of the act above men-

tioned, an order in council was adopted which, so far as appears, is

the only order in council adopted under the first section of the act

for a period of nearly ninety years from the date of the treaty. This

order, after reciting the authority of His Majesty, pursuant to the

act, to make regulations for the purpose of carrying into execution

the provisions of the treaty relating to the liberty in common which

the inhabitants of the United States had with British subjects on the

treaty coasts, provides as follows

:

It is ordered by His Royal Highness the Prince Regent, in the name
and on the behalf of His Majesty, and by and with the advice of

His Majesty's Privy Council, in pursuance of the powers vested in

His Majesty by the said Act, that the Governor of Newfoundland
do give notice to all His Majesty's subjects being in or resorting to the

said ports that they are not to interrupt in any manner the aforesaid

fishery so as aforesaid allowed to be carried on by the inhabitants of the

said United States in common with His Majesty's subjects on the said

coasts, within the limits assigned to them by the said Treaty; and
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that the Governor of Newfoundland do conform himself to the said
Treaty, and to such instructions as he shall from time to time receive
thereon in conformity to the said Treaty, and to the above-recited
Act, from one of His Majesty's Principal Secretaries of State, any-
thing in His Majesty's Commission under the Great Seal, constituting
him Governor and Commander-in-Chief in and over the said island

of Ne^\^oundland in America, and of the islands and territories

thereunto belonging, or in His Majesty's general instructions to the
said Governor, to the contrary notwithstanding; and His Royal
Highness, in the name and on the behalf of His Majesty doth hereby
annul and make void each and every of the said general instructions

which are or shall be deemed contrary to the intent and meaning of

the said Convention and of the said Act. And the Right Honorable
Earl Bathurst, one of His Majestj^'s Principal Secretaries of State,

is to take the necessary measures therein accordingly.**

This action taken by the British Government within five months

after the ratification of the treaty is of peculiar significance as show-

ing that, in the opinion of those who were responsible for making

the treaty and w^ere thoroughly familiar wdth its purpose and mean-

ing, the appropriate regulations to be adopted for giving effect to

the fishing liberty which the American fishermen had in common

with British subjects under the treaty, were regulations requiring

British subjects "not to interrupt in any manner the aforesaid

fishery so as aforesaid allowed to be carried on by the inhabitants

of the said United States" and to require the Governor of New-

foundland to "conform himself to the said Treaty," anything in

his commission or general instructions to the contrary notwith-

standing, and in fact the order even went further than this and

annulled and made void "each and every of the said general instruc-

tions which are or shall be deemed contrary to the intent and mean-

ing of the said Convention and of the said Act."

The action taken at that time by the British Government is

of particular importance in connection with the contention which

many years later was brought forward by the Newfoundland Govern-

ment that because the American fishing liberty on these coasts

was a liberty held in common with British subjects, the Newfoundland

Government was entitled to impose restrictions without the consent

of the United States upon the exercise of such liberty upon the

treaty coasts of Newfoundland, this contention being one of the

questions in controversy in the present Case.

oAppendix, p. 115.
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Order in CouncilofSeptember 9, 1907.

By an order in council dated September 9, 1907 regulations were

again adopted under the authority given by the first section of the

Act of June 14, 1819 and, as will later appear, this order in council was

adopted by Great Britain after Newfoundland had asserted the right

to impose restrictions without the concurrence of the United States

upon American fishermen in the exercise of the fishing liberties

claimed by the United States on the Newfoundland coast under the

treaty of 1818. It is, therefore, of interest in this connection to

find that here again, as before, the regulations made by this order

in council applied to British subjects and not to American fishermen

and were designed to prevent British subjects from interfering with

American fishermen and that the authority for adopting such regula-

tions was stated by the terms of the order to be the Act of June 14,

1819, the purpose of which act was, as heretofore shown, to pro-

vide for the adoption of such regulations " as shall or may be from

time to time deemed proper and necessar}^ for the carrying into

effect the purposes of the said convention with relation to the taking,

drying and curing of fish by inhabitants of the United States of

America in common with British subjects within the limits set forth

in the said article of the said convention and hereinbefore recited."

The following recitals in the order referred to will show the

character of the regulations adopted:

And whereas by an Order in Council made on the 19th June, 1819,
in pursuance of the powers vested in His Majesty by the said Act,
certain directions were given to the Governor of Newfoundland,
And whereas His Majesty by and with the advice of His Majesty's

Privy Council deems it proper and necessary for the carrying into

effect the purposes of the said Convention, to give further directions

with relation to the taking, drying, and curing of fish by the inhabit-
ants of the United States of America in common with British subjects
on the coasts of Newfoundland:
Now therefore. His Majesty, in pursuance of the powers vested

in His Majesty by Section I. of the Act 59 George III., cap. 38, by
and with the advice of His Majesty's Privy Council is pleased to
order and it is hereby ordered as follows:

—

I. No provisions, rules, or enactments which may be in force

with regard to the boarding and bringing into port of foreign fishing

vessels found in the waters of Newfoundland shall, within the limits

prescribed by the said Convention of 1818, apply to vessels in which
mhabitants of the United States of America resort to the waters
of Newfoundland for the purpose of exercising the liberty assured
to them by Article I. of the said Convention.
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II. If any question should arise before any Magistrate, Justice
of the Peace, Judge or Court in Newfoundland, in relation to, con-
cerning, or in anywise in respect of the presence on board any such
vessel of any caplin, squid, or other bait fishes, or of ice, lines, seines,

or other outfit or supplies for the fishery, the burden of proof that
the said bait fishes and supplies and outfits have been purchased
within the waters of Newfoundland shall rest upon the person or
persons alleging the same,

III. It shall not be lawful for any person without the consent of

His Majesty's Senior Naval Ollicer on the Newfoundland Station,
in any proceedings against inhabitants of the United States exer-
cising or claiming to exercise the liberty to take fish assured to them
by the First Article of the Convention of 1818, or against any of their

boats or vessels or against any persons engaged by them to form part
of the crew of the vessels used or employed by such inhabitants in

the exercise of such right.

A. To serve any process, of law upon any boat or vessel so used
or employed for any act or thing done in the exercise or alleged

exercise of the said right, or which may, in the opinion of the
said Naval Officer, give rise to any question or dispute in relation

to the common fishery established or referred to in the said Conven-
tion, or to go on board any such vessel or boat for the purpose of

serving such a process.

B. To arrest or seize any such vessel or boat or to seize, remove,
or disturb any gear, nets, apparel, or other furniture or stores
belonging to such vessel or boat.

IV. This Order shall commence and come into operation forthwith.
V. The Governor of Newfoundland, His Majesty's Senior Naval

Officer on the Newfoimdland Station, all Judges, Magistrates, Justices

of the Peace, Constables, and all other persons whatsoever in New-
foundland shall take notice hereof and govern themselves accordingly.'*

PERIOD FROM 1818 TO 1836.

During the eighteen years from 1818 to 1836 and in fact for several

years thereafter no question arose between Great Britain and the

United States under this treaty involving the interpretation of the

meaning of its provisions. As has already been shown, the regu-

lations established by the order in council of June 19, 1819, adopted

under the first section of the act above referred to, had no

application to American fishermen and, so far as the United States

has been informed, no further order in council under that section

of the act was adopted during this period, and no order in council

"Appendix, p. 117.
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establishing regulations under the third section of the act was

ever adopted, and no attempt was made prior to 1836 to establish

by provincial legislation any regulations or restrictions upon Ameri-

can fishmen resorting for the four purposes mentioned in the treaty

to the bays and harbors referred to in the last part of the fisheries

article of the treaty.

It appears, therefore, that, except for the provisions of section

II of the act referred to, there was no British or Colonial legisla-

tion in force during this period authorizing the seizure of American

vessels for alleged violations of the treaty; and under the provisions

of section II, which have been quoted, the only seizures authorized

were of foreign fishing vessels found fishing or to have been fishing

or preparing to fish within a distance of three marine miles from

the coasts, bays, creeks and harbors where the liberty of fishing was

renounced by the United States under the treaty.

The only seizures of American vessels during this period were

made between the years 1821 and 1824 for alleged violations of

the provisions of this section of the act. It "will be found upon

an examination of the circumstances surrounding these seizures

that in every instance they were made under the direction of

British naval officers on the charge of fishing within three miles

of the shore in waters wherein the liberty of fishing had been

renounced by the treaty, or of being within three miles of the

shore in such waters for purposes other than the four purposes

of shelter, repairs, wood and water provided for in the treat}". It

will also be found that the objections raised to such seizures were in

every instance that the vessel seized had not been fishing in such

waters and that it had gone there for one or more of the four pur-

poses for which it was entitled under the treaty to resort to such

waters.

The only questions presented by these seizures, therefore, were

disputed questions of fact as to the circumstances surrounding

the seizures, and the only bearing which they have upon the inter-

pretation of the treaty provisions will be found in the fact that the

orders, under which they were made, show that Great Britain did not

dispute the right, freely asserted and exercised at that time by

the American fishermen, of fishing in any of the bays along the coast

referred to provided that such fishing was not carried on within

three marine miles of the shore.** It will be found that all of the

a Appendix, pp. 335, 338, 355, 375.
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seizures in 1824, (and no subsequent seizures occurred during this

period), were made under an order issued to the officers of the boats

making the seizures "that any American vessels they may find

within three marine miles of the shore, except in evident cases of dis-

tress or in want of wood or water, they are to detain and send or

carry them to St. Andrews." '^

It is evident, therefore, that none of the seizures made during tliis

period had any bearing upon the question which afterwards arose

as to whether or not, in renouncing the liberty of fishing in bays

under the provisions of this treaty, the United States intended to

renounce the right of fishing more than tlu^ee miles from the shore

in such bays, which right, as has already been shown, was secured

to American fishermen under the first clause of Article III of the

treaty of 1783 and had never been questioned by Great Britain.

Seizures in 1821-1824.

It is reported in an official return made in 1852 by the Registrar

of the Vice Admiralty Court at Halifax, X. S., that in 1821 six

American fishing vessels were seized at Gulliver's Hole, Bay of

Fundy, three of which were condemned and three restored.^ As

will be foimd upon an examination of the map showing this locality,

Gulliver's Hole is less than six miles in mdth throughout its entire

extent.^

The attention of the United States Government does noi appear

to have been called to these seizures and they were not made the

subject of diplomatic correspondence between the two governments.

The first seizure which was called to the attention of the Depart-

ment of State for redress occurred on May 9, 1823, when the American

fishing schooner Charles was seized in Shelbm-ne Harbor by the

British sloop Argus; and on the facts set forth in the protest filed

with the Department of State at that time Mr. Adams, the Secretary

of State, promptly ^VTote, on June 25, 1823, to the British Minister at

Washington requesting restitution and indemnit}'.** The circum-

stances surroimding this seizure, as reported by the master and crew

of the American vessel, differed in many respects from those reported

by the British officer making the seizure, but they all agreed that

the seizure was made for an offense alleged to have occurred witliin

three miles from the shore; and the British report, which alone

aAppendix, pp. 375, 338, 357, 367, 377. cXJ. S. Case Map No. 1.

b Appendix, p. 1076, 1077. dAppendix, p. 325.
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requires examination in the present connection as showing the

British position at that time, sets forth the particulars of the seizure

as follows:

The American fishing schooner Charles, William Stover, master,
belonging to York, state of Maine, detained by the Argus at Shel-

burne on Friday, 9th of May, 1823, for a breach of the act of 59
Geo. Ill, chapter 38, for the protection of the British fisheries, and
to enable his Majesty to make regulations respecting the same,
according to a convention made between his Majesty and the United
States, 20th October, 1818. The said schooner was found at anchor
in Shelburne harbor, into which she had not been driven by stress

of weather or any other fortuitous circumstance. Information had
been received of this schooner having put into that same harbor on
the Tuesday previous to the seizure, and anchored below Sandy Point,

the weather being fine and moderate at that time, as well as on the

day of seizure. She went out on Wednesday and returned again

on Thm-sday, where she was found by the Argus on Frida^v; and
having remained hovering upon the coast instead of proceeding on
her fishing voyage, when there was no pretence whatever for her
putting into port, she was detained.*^

This report was made b}^ the captain of the sloop Argus, which

made the seizure, and was communicated to Mr. Adams by Mr.

Addington, the British Charge at Washington, in his note of October

12, 1823, with the following explanatory statement:

By the report of Captain Arabin it appears that the said schooner
was found at anchor in Shelburne Harbor, into which she had not
been driven by stress of weather. From that harbor she had already
sailed once, after having previously anchored there, and had returned
a second time, before she was captured by the Argus, the weather
being fine and moderate the whole time.

It was disclosed in the reports of this case that while the schooner

CJiarles was in possession of the British and before she had been

condemned by judicial proceedings she was used for capturing an

American vessel, the Boljihin. The particulars of this seizure are

not reported, as the vessel was released on account of the illegality

of the use of the Charles for that purpose. ^

In June and July, 1824, seven American fishing vessels were seized

under orders issued by the commander of the British war vessel

Dotterell, charged with fishing or being at anchor without justifica-

tion within three miles of the shores of the Island of Grand Menan.

These seizures were promptly reported to the Department of State,

and on September 8, 1824, Mr. Brent, the Assistant Secretary of

State, wrote to ISIr. Addington, calling them to his attention and

o Appendix, p. 333. bAppendix, p. 333, 349.
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requesting indemnity and the prevention of similar interruptions

in the future." In the ensuing correspondence full statements, which

had been procured on each side, showing the circumstances of Iho

seizures, were exchanged. It will be found that hero, as in the earlier

cases, the British '' and American *= statements differed widely as to the

justification for the seizures, but it is unnecessary to examine these

difTerences. In the present connection the grounds assigned by Great

Britain for such seizures are alone of importance as showing the

acquiesence of Great Britain in the right claimed by American fish-

ermen of fishing in the Bay of Fundy, beyond three miles from the

shore. It will be remembered that the orders of the commander of

the DoUerell, which have already been quoted and under which all

these seizures were made, authorized seizures only within three miles

of the shore, and it will be found that in each case Great Britain pro-

duced carefully prepared evidence to show that the alleged ofi'enses

for which the seizures were made occurred within three miles of the

shore.*^

The circumstances surrounding these seizures, as set forth in the

evidence presented on the part of Great Britain, may be briefly

summarized as follows:

The Hero and the Pilgrim were seized on June 16, 1824, within

three miles of the shore, for fishing within one or two miles of the

shore. On behalf of the vessels it was alleged that they were more

than three miles from the shore, which was denied by the British

officers making the seizures.

*

The Rebecca was seized on July 6, 1824, in Gull Cove, Grand

Menan, charged with being within three miles of the shore without

justification. On behalf of the vessel it was alleged that she had

gone h\ to procure wood of which she was in need, w^hich was denied

by the British officers making the seizure.^

The William and the Galeon were seized on July 15, 1824, the former

at anchor in Gull Cove, Grand Menan, and the latter at anchor in

Beale's Passage, Grand Menan, both charged with being within three

miles of the shore without justification. On behalf of both vessels

it was alleged that they had gone in for the purpose of procuring

o Appendix, p. 334.
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wood and water of which they were m need, but this was denied by

the British officers making the seisure. °-

The Reindeer and the Ruby were seized on July 6, 1824, at anchor

m Two Island Harbor, Grand Menan, charged with being within three

miles of the shore without justification. On behalf of these vessels

it was alleged that they had gone in for the purpose of procuring

wood and water of which they were in need, which was denied by

the British officers making the seizures.^

^Vhile the Reindeer and the Ruby were on their way to St. Andrews

N. S., in charge of a prize crew they were boarded and rescued by

two American fishing vessels, the Diligence and the Madison, which

had put out from Eastport, Maine, for that purpose. According to the

British accounts of tliis incident, the rescuing party numbered about

one hundred men with muskets and fixed bayonets, headed by Mr.

Howard, a captain of the United States militia, and it was asserted

that as the vessels approached shots were fired at the British crews

in charge of the seized vessels.*^ According to the American account,

on the other hand, the rescuing party numbered about twenty-five

in all, twelve on board the Diligence and ten men and two or three

boys on the Madison, and not a shot was fired until after the boats

were retaken, when the American colors were hoisted and saluted by

a discharge of muskets.'^ It appears that Air. Howard, who is referred

to as the leader in the British reports, was a boy of seventeen or

eighteen who had never been a captain in the militia but had trained

a company of boys at Eastport with wooden guns and swords. It is

further stated in the American reports that the British officer in

charge of the prize crew went on board the Madison after the rescue

and drank the health of the rescuing party, saying that "we were

good fellows for having retaken them ; he took them according to his

orders but without any provocation and w^as glad we had got them."

«

The Pilgrim, wliich, as above noted, was seized on June 16th, escaped

on the same day by sailing off with the prize crew, but was afterwards

retaken by the Dotterell on August 29th, and on the same day the Madi-

son, which had taken part in the rescue of the Ruby and the Reindeer,

was seized by the Dotterell on that ground. Both of these seizures

a Appendix, pp. 339, 342-344, 348, 356-359, 377, 385-392.

b Appendix, pp. 336, 339, 350, 354, 366, 378, 397-406.

c Appendix, pp. 349, 350, 398, 401.

d Appendix, pp. 354, 355, 367-371.

« Appendix, pp. 369, 355.
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occurred in the Bay of Fundy outside of the three miles limit from

shore, but it is obvious that in the circumstances these seizures have

no bearing upon the question of the rights of American fishermen

to fish in the waters where the seizures were made.**

Three other seizures were made by the Dotterell during that season

:

The Seajiower was seized on September 29th at anchor in Kent's

Island Harbor, Grand Menan, charged with being within three miles

of the shore without justification. It was asserted on behalf of the

vessel that she had gone in there for the purpose of shelter and re-

pairs of which she was in need, but this was denied by the British

officers making the seizure.''

The Rover and the Escajye were seized in the latter part of October,

charged with fishing within three miles of the shore of Grand Menan.

The distance of these vessels from the shore at the time of the seizure

seems to have been a matter of dispute, the Americans claiming that

they were more than three miles from the shore, but in any event

the seizures were made under the orders above referred to, which

authorized seizures only within three miles from the shore.*^

These later seizures were not made the subject of diplomatic cor-

respondence, for meanwhile Mr. Addington had written to Mr. Adams,

on October 5, 1824, demanding reparation "for the act of violence

perpetrated on persons bearing His Majesty's commissions" during

the rescue of the Reindeer and the Ruby. He wrote: "whether

the vessels were legally detained or not, such an act of violence

will bear no justification. If individuals are permitted to expound

the stipulations and treaties for themselves, with arms in their

hands, the preservation of harmony and good understanding be-

tween nations can no longer be hoped for."'^ No response was made

to this note, and the correspondence on this subject was not carried

further.

No further seizures appear to have been made until the year 1838,

when different conditions prevailed which require separate consid-

eration.

a Appendix, pp. 350, 351, 362, 369-371. c Appendix, pp. 361, 377.
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PERIOD FROM 1836 TO 1841.

Nova Scotia Hovering Act.

The Legislature of the ProTince of Nova Scotia adopted, early in

the year 1836, a joint address to His Majesty King William IV,

reciting:

That, by the Statute of the Imperial Parliament, passed in the o9th

year of the Reign of our late Most Gracious Sovereign George the

Tliird, power was given to His Majesty, by and with the advice of His
Privy Council, by any order or orders in Council to be from time to

time'^made for that purpose, to make such P.egulations and give such
Directions, as may be necessary to prevent Fishermen of the United
States from taking, drying or curing Fish, in the Bays or Harbors of

His Majesty's Dominions in America, or in any other manner what-
ever abusing the privileges by the Treaty and Act of the Imperial

Parliament reserved to them.
That, as no such Order in Council has passed, it may be presumed

that it may be extremely difficult for Your Majest^^'s Council to

submit such Order for Your Majesty's consideration, as may be best

adapted to meet the exigencies of the case in all Your Majesty's

Dominions in America. That your Majesty's subjects in tliis Prov-

ince have experienced great inconvenience and loss in this branch of

Industry, by Foreign interference—and the Provmce is injuriously

affected by the Illicit Trade carried on by Vessels ostensibly engaged
in the Fisheries, who hover on the Coast, and, in many cases, combine
Trade with the Fishery—a traffic, prejudicial alike to the Revenue

—

the importation of British Manufactures—the honest Trader, and the

political and moral sentiments, habits and manners, of the people.

To prevent the continuance and extension of such evils, the Legis-

lature of tliis Your Majesty's loyal Province of _ Nova-Scotia, have
embodied in an Act such Regulations and Restrictions as thej con-

ceive will most effectually prevent such interference in the Fishery,

and the Illicit Trade connected with it,—and, thereby secure the

Rights and Privileges recognized by the Treaty, and intended to be

guarded by the Statute."

The act, to wliich reference is made in the above address, was

passed by the Legislature of Nova Scotia on March 12, 1836 (6 Wm.
rV. Chap. 8) and is entitled:

AN ACT Relating to the fisheries, and for the prevention of illicit

trade in the province of Nova Scotia and the coasts and harbors

thereof. ^

This act provides in part as follows:

Whereas, by the convention made between his late Majesty, King
George the Third, and the United States of America, signed at "London
on the twentieth day of October, in the year of our Lord one thousand
eight hundred and eighteen, and the statute made and passed in the

oAppendix, pp. 1040-1041, i>Appendix, p. 119.
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Parliament of Great Britain in the fifty-ninth year of the reign of his

late Majesty, King George the Tliird, all foreign ships, vessels or boats,

or any ships, vessel or boat, other than such as shall be navigated
according to the laws of the United Kingdom of Great Britain and
Ireland, found fisliing, or to have been fishing, or preparing to fish

within certain distances of any coasts, bays, creeks or harbors what-
ever, in any part of his Majest^^'s dominions in America, not included
within the limits specified in the first article of the said convention,
are liable to seizure

:

Whereas the United States" did, by the said Convention, renounce
forever any liberty enjoyed or claimed by the inhabitants thereof to

take, dry or cure fish on or witliin three marine miles of any of the

coasts, bays, creeks or harbors of his Britannic Majesty's dominions in

America not included witliin the above mentioned limits; Provided,
however, that the American fishermen should be admitted to enter

such bays or harbours for the purpose of shelter, and of repairing

damages therein, of purchasing wood and of obtaining water, and for

no other purpose whatever, but under such restrictions as might be
necessary to prevent their taking, drying or curing fish therein, or in

any other manner whatever abusing the privileges thereby reserved

to them; and whereas no rules or regulations have been made for such
purpose, and the interests of the inhabitants of tliis province are

materially impaired; and whereas the said act does not designate the
persons who are to make such seizure as aforesaid, and it frequently

happens that persons found ^^^lthin the distance of the coasts aforesaid,

infringing the articles of the convention aforesaid, and the enactments
of the statute aforesaid, on being taken possession of, profess to have
come wdtliin said limits for the purpose of shelter, and repairing

damages therein, or to purchase wood and obtain water, by which the

law is evaded, and the vessels and cargoes escape confiscation, although
the cargoes may be evidently intended to be smuggled into this

province, and the fishery carried on contrary to said convention and
statute.

I. Be it therefore enacted by the Lieutenant Governor, Council and
Assembly, That from and after the passage of this act, it shall be
lawful for the officers of his Majesty's customs, the officers of impost
and excise, the sheriffs and magistrates throughout the province, and
any person holding a commission for that purpose from his excellency

the Lieutenant Governor, for the time being, to go on board any ship,

vessel or boat, within any port, bay, creek or harbor in this province;

and also, to go on board of any ship, vessel or boat, hovering within
three marine miles of any of the coasts, bays, creeks or harbors thereof,

and in either case freely to stay on board such ship, vessel or boat, as

long as she shall remain within such port or distance; and if any such
ship, vessel or boat be bound elsewhere, and shall continue so hovering
for the space of twenty-four hours after the master shall have been
required to depart, it shall be lawfid for any of the above enumerated
officers or persons to bring such ship, vessel or boat into port, and to

search and examine her cargo, and to examine the master on oath
touching the cargo and voyage, and if there be any goods on board
prohibited to be imported into the province, such ship, vessel or boat,

and the cargo laden on board thereof, shall be forfeited; and if the

said ship, vessel or boat shall be foreign, and not navigated according
to the laws of Great Britain and Ireland, and shall have been fouiul
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fishing or preparing to fisli, or to Iiave been fistdng within such distance

of such coasts, bays, creeks or harbors of this province, such ship,

vessel or boat, and their respective cargoes, shall be forfeited; and if

the master, or person in command thereof, shall not truly answer the
questions which shall be demanded of him in such examination, he
shall forfeit the sum of one hundred pounds.'^

It will be observed that the preamble of the act recites as reasons

for its adoption that no rules or regulations had been made under

the third section of the British Act of June 14, 1819, heretofore

quoted, and that "the said act does not designate the persons who

are to make such seizure as aforesaid." In these two respects, the

situation under the old act was changed by the new act so far as the

coasts of Xova Scotia were concerned.

The first section of the act designates the persons authorized to

carry out its provisions and relates to the treatment and seizure of

foreign vessels in waters wherein the liberty of fishing was renounced

by the United States under the treaty, and in the treatment of such

vessels a notable distinction is drawn between vessels "within any

port, bay, creek or harbor in this province" and vessels "hovering

%vithin three marine miles of any of the coasts, bays, creeks or har-

bors thereof." Although in either of these cases the persons desig-

nated to carry out the provisions of the act may board such vessel

and freely stay on board "as long as she shall remain within such port

or distance," it is provided in the case of the vessels found hovering

that if they "be bound elsewhere, and shall continue so hovering for

the space of twenty-four hours after the master shall have been re-

quired to depart, it shall be lawful for any of the above enumerated

ofiicers or persons to bring such ship, vessel or boat into port, and

to search and examine her cargo, and to examine the master on oath

touching the cargo and voyage, and if there be any goods on board

prohibited to be imported into the province, such ship, vessel or boat,

and the cargo laden on board thereof, shall be forfeited." In the

case, however, of vessels found within a port, bay, creek or harbor,

such provisions do not apply, and the seizure of such vessels was

authorized only under the general provision authorizing the seizure

of foreign vessels not navigated according to the laws of Great Britain

and Ireland "found fishing or preparing to fish, or to have been

fishing" within three marine mdes of such coasts, bays, creeks or

harbors.

a Appendix, pp. 119, 120.
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The remaining sections of the act, from II to XYII inclusive,

relate to judicial proceedings after seizure.

Sections II to YII direct the course to be taken in such proceedings

by the courts and the government representatives and do not require

special consideration here, further than to note the exceedingly sig-

nificant provision in section IV giving the officer making the seizure

half of the proceeds resulting from the condemnation and sale of the

vessel seized.

Sections YIII to XVII relate to the rights of the claimants in such

proceedings and impose upon them the most unusual and extra-

ordinary disabilities.

Section VIII provides that in any dispute as to the legahty of a

seizure the burden of proof shall lie on the oAvoier or claimant, so that

the mere fact of seizure is made prima facie evidence that the vessel

seized had committed an offense under the law.

Section X provides that no person may enter a claim for anything

seized until he has given security in a penalty not exceeding sixty

pounds for costs and in default of such security the vessel seized shall

be adjudged forfeited and condemned.

Section XI provides, among other things, that no evidence can be

produced by a claimant in a proceeding against the officer or person

making the seizure unless notice of such evidence is given to such

officer or person in writing thirty days before the writ, under which

the proceedings are taken, is sued out against such officer or person,

and, unless it is proved at the trial that the notice containing this

and certain other information has been so served, judgment must be

awarded against the claimant.

Section XII provides that every such action must be brought

within three months after the cause thereof, and that if the claimant

is nonsuited or judgment is awarded against him the defendant shall

receive treble costs.

Section XIII provides that in any case where the judge or court

grants a certificate of probable cause of seizure the claimant shall

not be entitled to costs even if a verdict is foimd in his favor for

the recovery of the vessel seized, nor shall the officer or person

making the seizure be sued or prosecuted on account of such

seizure; and in any case where a verdict is given against the

defendant the claimant, in addition to recovering the thing seized,
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shall not be entitled to more than two pence damages, nor shall the

defendant in any case be fined more than one shilling.

Section XIV provides that if the person making the seizure tenders

amends to the claimant such tender may be pleaded in bar to any

action; and if the jury finds the amends tendered sufficient, they

shall give a verdict for the defendant and the defendant shall be

entitled to costs.

Section XV provides that if the judge or court shall certify that

the defendant acted upon probable cause the plaintiff shall not be

entitled to more than two pence damages or to any costs.

Sections XVI and XVII fix the periods within which actions must

be brought and appeals taken.

The purpose of these provisions of the act would seem to have been

to deprive the owners of American vessels seized under it of the

usual fair and impartial treatment, which is generally extended

equally to all parties in courts of justice, and to discourage

American fishermen from attempting to secure justice by judicial

proceedings in that province. As these provisions of the act will

speak for themselves they do not require further comment here.

Attention is called, however, to the statements as to the effects of

this act in a letter of June 15, 1839, from United States Consul

Morrow to Lieutenant Governor Campbell'^ and in a letter of

December 29, 1839, from Lieutenant Paine to Secretary of State

Forsyth,^ and it may be added that in almost every case of the con-

demnation of an American fishing vessel under this law such con-

demnation was obtained by default.

The final section of the act is as follows

:

XVIII. And be it further enacted, That this act shall not go into

force or be of any effect until His Majesty's assent shall be signified

thereto, and an order made by his Majesty, in council that the clauses

and provisions of this act shall be the rules, regulations and restric-

tions respecting the fisheries on the coasts, bays, creeks or harbors
of the province of Nova Scotia. "=

An order made by His Majesty in Council to the eft'ect proposed

in this section was adopted on July 6, 1836.'' By such order in

council, therefore, the provisions of the act were adopted as "the

rules, regulations and restrictions respecting the fisheries on the

coasts, bays, creeks or harbors of the province of Nova Scotia."

a Appendix, p. 416. c Appendix, p. 123.
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So far as these so-called rules, regulations, and restrictions are

concerned, it will be remembered that the only authority found in

the treaty for imposing any restrictions upon American fishermen

is found in the last part of the renunciatory clause where provision

is made for imposing in the waters wherein the liberty of fishing is

renounced by the treaty "such restrictions as may be necessary to

prevent them from taking, drying or curing fish therein, or in any

other manner whatever abusing the privileges hereby reserved to

them." It will also be remembered that under the treaty the Ameri-

can fishing vessels have the right of entering, for four specified pur-

poses, the bays and harbors on the coasts where the right of fishing

was renounced.

The act above referred to was in force until 1851, when it was

substantially re-enacted by chapter 94 of the Nova Scotia Revised

Statutes of that year.*^

In the province of Prince Edward Island, an act was adopted on

April 15, 1843, similar in all its essential features to the Nova Scotia

act of 1836, but no attempt was ever made to enforce this act against

Ajnerican fishermen.''

In the province of New Brunswick, an act was adopted on May 3,

1853, which closely follows the provisions of the Xova Scotia act of

1836.^

These acts were all superseded by the act of the Dominion of

Canada passed May 22, 1868, entitled "An act respecting fishing by

foreign vessels. "'^

This entire series of acts grew out of the Xova Scotia act of 1836

on which they were modelled and, so far as they have any relation

to the fisheries article of the treaty of 1818, it will be found that all

the questions presented by them were discussed in the diplomatic

correspondence between the United States and Great Britain follow-

ing the objections raised in 1841 by the United States against the

treatment to which American vessels were subjected by Nova Scotia

imder the provisions of the act of 1836, which correspondence is

herein elsewhere re^-iewed.

It may be noted in passing, however, that section one of the act of

the Dominion of Canada of May 22, 1868, authorized the Governor

o Appendix, p, 123. c Appendix, p. 126.
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General to grant to foreign vessels a license for a period not exceed-

ing one year '

' to fish for or take, dry or cure any fish of any kind

whatever, in British waters, within three marine miles of any of the

coasts, bays, creeks or harbors wiiatever, of Canada, not included

within the limits specified and described in the first article" of the

treaty of 1818. This provision for licenses will be considered in

reviewing the period following the date of this act.

The act was further amended by the acts of May 12 and April

14, 1870, but no material change was made in the original act so far

as it relates to the questions presented in this Case until 1886 when

an amendment was adopted on November 26th of that year author-

izing, for the first time, the search and seizure of vessels "being

within any harbor of Canada," in case such vessel "has entered such

waters for any purpose not permitted by treaty or convention, or by

any law of the United Kingdom or of Canada for the time being in

force."

All the Newfoundland legislation with respect to the fisheries

which was in force at this time or adopted later contained a proviso

that nothing therein should affect the rights and privileges granted

by treaty, and so far as the rights of American fishermen under the

treaty of 1818 are concerned no attempt was made to apply such

legislation to them until a very recent period. Such legislation will

be reviewed in its appropriate place.

United States Treasury Circular of January 21, 1836.

A note was written by the British Charge at Washington to Mr.

Forsyth, the Secretary of State, on January 6, 1836, calhng his

attention to complaints which had been preferred by the officers of

customs at Quebec and Gaspe against fishermen of the United States

"for encroaching on the hmits of the British fisheries carried on in

the river and gulf of St. Lawrence."'^ An examination of the com-

plaints referred to, wdiich were enclosed with this note, will show

that the only actual encroachments specified in such complaints are

those set forth as follows

:

On a recent voyage in the custom-house boat, down the bay of

Gaspe, I met three large schooners fishing for mackerel betw^een

the shores and the fisliing barges, not two miles from land, and
remonstrated with the master of one (the Bethel, of Provincetown.)
They were all in the act of fishing, and although I advised the said

o Appendix, p. 407.
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master to go oil', he declined doing so, offering notliing in vindica-

tion but scurrilous contempt, and my means were inadequate to

enforce any measures of redress.**

The Secretary of State rephed to the British Charge, on January 18,

1836, stating that although the case of the schooner Bethel was the

only encroaclnnent specifically mentioned

—

the President, desirous of avoiding just ground of complaint on the

part of the British government on this subject, and preventing the

injury which might result to American fishermen from trespassing

on the acknowledged British fishing grounds, has, without Vv-aiting

for an examination of the general complaint, or into that respecting

the Bethel, directed the Secretary of the Treasury to instruct the col-

lectors to inform the masters, owners, and others engaged in the

fisheries, that complaints haA^e been made, and to enjoin upon
those persons a strict observance of the hmits assigned for taking,

drying, and curing fish by the American fishermen, under the con-

vention of 1818.^

Pursuant to the direction of the President as above stated, the

Secretary of the Treasuiy issued, under date of January 21, 1836,

the folloAving circular letter of instructions

:

Representations have been made to our government through the

charge d'affaires of his Britannic Majesty, of encroachments by the

American fishermen upon the fisliing-grounds secured exclusively

to British fishermen by the convention between the United States

and Great Britain, bearing date the 20th day of October, 1818.

The President, being desirous of avoiding any just cause of dis-

satisfaction on the part of the British government on this subject,

and with a view of preventing the injury which might result to the

American fishermen from trespassing uf)on the acknowledged British

fiisliing-grounds, directs that you will inform the masters, owners,

and others employed in the fisheries in your district, of the foregoing

complaints; and that they be enjoined to observe strictly the limits

assigned for taking, drying, and curing fish, by the fishermen of the

United States, under the convention before stated.

In order that persons engaged in the fisheries may be furnished

with the necessary information, the first article of the convention,

containing the provision upon this subject, is annexed to this

circular.'^

Seizures in 1838-1840.

The only seizures of American fishing vessels which occurred

during the period from 1836 to 1840 were made on the Nova

Scotia coast in the years 1838, 1839, and 1840 under the Nova Scotia

Act of 1836. It has already been shown that the only part of the

treaty to which the provisions of this act related was the renuncia-

tory clause, including the provision in respect of restrictions at the

o Appendix, p. 409. 6 Appendix, p. 410. c Appendix, p. 410.
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end of that clause; and it will be found upon an examination of the

circumstances surrounding these seizures that they were all made

for offenses alleged to have occurred under this clause of the treaty

and witliin three marine miles of the shore.

In 1838 two vessels are reported to have been seized: the

Hero and the Combine. The former was seized in June of that year

at Turney's Cove, Gut of Canso and the latter in November, about

three quarters of a mile from the western shore of the Gut of Canso."

In 1839 ten vessels were seized: the Hart, the Magnolia and the

Independence, seized in May in Tusket Island Harbor; the Java,

seized in June in Beaver Island Harbor; the Eliza, the BaiteUe, the

Hyder Ally and the Mayflower, seized in June at Beaver Harbor;

and the Oharles, seized at Canso.''

As the result of an inquiry made on the part of the United States

the Assistant Secretary of State, Mr. Vail, wrote to Mr. Fox, the

British Charge at Washington, on July 10, 1839, communicating to

him information received by the Department showing that "some,

at least, of those seizures were made for causes of a trivial character,

and with a rigor not called for by circumstances," and he stated that

his object in sending this communication was

to invoke your good offices in calling the attention of Her Majesty's
provincial authorities to the ruinous consequences of those seizures

to our fishermen, whatever may be the issue of the legal proceedings
founded upon them, and to the consequent expediency of great cau-
tion and forbearance in future, in order that American citizens, not
manifestly encroaching upon British rights, be not subjected to inter-

ruption in the lawful pursuit of their profession. '^

On August 14th of the same year Mr.Vail made a report to the Presi-

dent, in obedience to his direction requiring him to report, among

other things, the seizure of American fishing vessels on the coast of

Nova Scotia and "the nature and circumstances of the cases which

have been presented to this government by our citizens as infractions

of right on the part of the British authorities." In this report, after

referring to a statement made on June 18, 1839, by the United States

Consular Agent at Yarmouth,'^ as containing the most detailed infor-

mation in possession of the Department in relation to the "nature

and circumstances of the cases," Mr. Vail says:

« Appendix, p. 412. c Appendix, p. 424.
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According to that statement, the Independence is alleged to have
anchored in the Tusket islands, and, while there, hired her nets to an
English fisherman, for the purpose of taking lish on shares. The
crew state that they were forced to anchor there by stress of weather;
and that their nets had been lent, and not hired, for which they had
received a few herrings.

The Magnolia is charged with having been engaged in fishing while
at anchor in the Tusket islands, and with the fact having been ac-

knowledged by the crew. This is denied ; and the reason alleged for

anchoring within British grounds is, want of shelter, wood and water.
The charge against the Java, of having been engaged in taking

fish in the Tusket islands, is admitted by the master.
Against the Hart is alleged that her crew were seen cleaning fish on

board, while at anchor in the islands, and that her master had ac-

knowledged that he had procured a quantity of herrings. The taking
of fish is denied; and the fact of the crew having been seen cleaning
fish is explained by stating that two barrels of herrings had been
received from a British fisherman in recompense of services rendered.
On the 20th of July, a letter from the consul of the United States

at Halifax, dated the 27th of June, was received at this depart-
ment, informing it of the seizure of the four vessels above referred

to, and of seven others, viz: the "Shetland," seized at Whitehead, near
Canso; the "Charles," at Canso; the "Mayflower," and a schooner,
name unknown, at Guysborough ; the "Battelle," "Hyder Ally," and
"Eliza," at Beaver harbor.
The "Shetland" was seized on the ground of the master having

sold to a lad who came on board, while the vessel lay at anchor in the
harbor of Whitehead, whither she had been forced by stormy weather,
a pair of oil-cloth trousers, and small quantities of tea and tobacco.
The master states that in doing so he 3'ielded to the importunities of

the lad, whom he believes to have been sent purposely to entrap him
into an attempt at smuggling. He denies having caught fish within
British limits.

With the exception of the "Eliza," which was likewise compelled
to make a harbor by bad weather, and the crew of which deny having
taken fish within the British limits, or having sold or bartered any
articles whatever, the particulars of the cases are not given; but in

communications addressed by the consul to the Lieutenant Governor
of Nova Scotia, asking his interference in behalf of the owners of the

seized vessels, he urges the exercise of indulgence and mercy, on the
ground that some of the suflerers had only erred in a slight degree
either from ignorance or temptation, and without intention to violate

regulations, of the existence of which they might, perhaps, never
have heard.**

In closing his report on these seizures, Air. Vail sums up the situa-

tion as follows:

From these statements it will appear that the only cases of seizure

of which anything is known at the department, not being made on
the coasts of Nevrfoundland or Labrador occurred at places in which,

a Appendix, p. 438.
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under the convention of 1818, the United States had forever re-

nounced the right of their vessels to take, dry and cure fish; retaining

only the privilege of entering them for the purposes of shelter, repairs,

purchasing wood and obtaining water, and no other. In the absence
of information of a character sufficiently precise to ascertain either,

on tlie one side, the real motives which carried the American vessels

into British harbors, or, on the other, the reasons which induced their

seizure by British authorities, the department is unable to state

whether, in the cases under consideration, there has been any flagrant

infraction of the existing treaty stipulations. The presumption is,

that if, on the part of citizens of the United States, there has been a
want of caution or care in the strict observance of those stipulations,

there has been, on the other hand, an equal disregard of their spirit,

and of the friendly relations which they were intended to promote
and perpetuate, in the haste and indiscriminate rigor with which the

British authorities have acted.**

The grounds assigned for the seizure of the Mayflower, Battelle and

Ryder Ally are set forth in a report made by the Advocate General

of Nova Scotia on June 20, 1839, as follows:

The three American schooners seized at Beaver harbor, by Mr.
Darby, have been proceeded against by me as advocate general, and
the examination duly taken; whereby it appears that the crews of

two of them had actually fished v/ith set nets in that harbor, and
had taken fish on board therefrom on the night before the seizure;

and this evidence is confirmed by the mate of one of those vessels,

an American subject. In the case of the third, which is one of those

noticed by Mr. Morrow, the evidence at present is not so conclusive.''

In addition to the vessels mentioned in Mr. Vail's report several

other American fishing vessels appear to have been subjected to

interference and detention on the Nova Scotia coast during the

year 1839 ; but as these were afterwards released, they do not require

more than passing mention here, with two exceptions, the Charles and

the Amazon. The diaries was seized in June, 1839, at Canso,

although the alleged offense apparently occurred at the Magdalen

Islands, which were outside of the jurisdiction of Nova Scotia. It is

reported in a letter to the Secretary" of State from the United States

Collector at Frenchman's Bay, dated July 15, 1839, that "the only

pretense for this seizure was that the schooner was under cod-fishing

license and had on board herrings"/ After being detained for about

nineteen days she was discharged without any expenses under

instructions for her release from the Attorney General of the prov-

ince.'^

a Appendix, p. 440. c Appendix, pp. 417, 425.
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The Amazon was seized in July, 1839, at the Gut of Canso, by the

Collector of Light Dues. The facts surrounding the seizure as set

forth in an affidavit sworn to by the master and crew of the vessel

before the United States Consul at Pictou, Nova Scotia, were

—

that the said vessel arrived at the Gut of Canso on the 4th day of
July last, and came to anchor there at Steep Creek cove, for the pur-
pose of procuring wood and water; that, on the next day, said appcar-
ers took on board said vessel two barrels of water, and two cords of
wood; that, thereafter, said vessel remained at anchor there until the
morning of Sunday, (the 7th,) on account of the weather being so
very foggy that at no time during the said period could appearers
discern objects at a distance of thirty or forty yards; that, on the
morning of the said 7th, one Duncan McMillan came on board and
seized the said vessel, and turned all the said appearers, except the
master, on shore in a destitute condition; and the said appearers do
severally most solemnly declare that there were no articles on board
the said vessel when she left Gloucester aforesaid, but such as are
usual and necessary for such voyages."

After being detained about two weeks she was released under an

order from the Attorney General of the province in which he states:

''I cannot see any just ground for her longer detention".^

Several seizures of American vessels other than fishing vessels are

reported to have been made on the Nova Scotia coast, which stand

on a difTerent footing from those above mentioned. The seizures

referred to were apparently made for the purpose of enforcing the

payment of light dues by American trading vessels passing through

the Gut of Canso. Inasmuch as such seizures involve the question

of the right of innocent passage through the Gut of Canso which,

by express stipulation, is excluded from the questions submitted

in this Case, it is unnecessary to review here the circumstances

surrounding them. The only question presented for decision in this

Case with respect to the imposition of light dues on this portion of

the coast relates to the imposition of such dues on American fishing

vessels exercising their treaty right of entering bays or harbors for

shelter, repairs, wood or water, and it will be perceived that this

question differs from that presented by the seizures above considered

in that such vessels were not exercising a treaty right.

o Appendix, p. 445. & Appendix, p. 446.
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In the year 1840 a number of American vessels are reported to

have been seized on the Nova Scotia coast, charged with offenses

under the Act of 1836 alleged to have been committed within three

miles of the shore, all of which vessels, however, appear to have been

released, except two: the Ocean and the Alms. These two with one

other, the Pallas, which was afterwards released, were the only cases

reported to the Department of State at that time for diplomatic

intervention.

According to the reports made by the United States Consul, the

circumstances surrounding these three last mentioned seizures were

briefly as follows:

The Pallas was seized on the 4th of August off the Highlands of

Chetecam on the northwestern side of the Island of Cape Breton for

fishing within three miles of the shore, it being assumed by the officer

making the seizure that she was within that distance. The captain

and crew, however, maintained that they were considerably more

than a league from the shore, most of them estimating the distance

to be four miles, and they denied that they had taken any fish within

three miles of the shore. '^ The Pallas was released, but not until the

captain had been subjected to heavy expenses. *

The Ocean was seized on August 31st while at anchor off Cheticamp

Harbor, abreast of Friar Head, charged with fishing within two miles

of the shore. Here again there was a dispute as to the distance of

the vessel from shore, the master contending that she was six or

seven miles distant therefrom and charging the officer who made the

seizure with being drunk at the time and unable to judge the distance.

Apparently the only fishing that had been done was by the cook who

caught two mackerel and a cod-fish for the crew's breakfast. '^

The^Zms was seized on September 11th, while lying to, about two

miles from land, where she had run in for shelter. She was charged

with having been fishing there, although the captain maintained that

no fish had been caught nearer the shore than seven miles. '^

a Appendix, p. 455. c Appendix, pp. 457, 1076, 1077.
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The siiuation In IS^O.

It appears, therefore, from the foregomg review of the seizures made

during this period that of the great number of American fishing

vessels resorting annually to the Bay of Fundy and to other bays

along the coast of Xova Scotia the only vessels seized for fishing in

alleged violation of the treaty were those charged with fishing within

three miles from the shore; and it will be perceived that in enforcing

the Xova Scotia Act of 1836, as was the case under the British Act

of 1819, the provisions relating to bays, as interpreted by the seizures

made under them, were not regarded as authorizing seizures for

fishing in bays except within three miles of the shore.

It must further be noted in this connection that all the seizures

above reviewed were made under orders for the strict enforcement

of the laws enacted for the purpose of protecting to the fullest

extent the British fishing rights under the treaty of 1818 on the

coasts where the United States had renounced the liberty of taking

fish.

Such was the situation up to the end of the year 1839 when a

liitherto unheard of intei-pretation of the treaty was proposed by

Nova Scotia.

The desire of driving American fishermen away from their coasts

altogether, and the opportunity of securing half the profits from

seizures under the act of 1836 offered every inducement to the people

of Nova Scotia for searching the treaty for some new meaning favor-

able to their purposes, and although it had never before been as-

serted, even as a possible interpretation of the renunciatory clause

of the treaty, that American fishermen were not at liberty to fish

in bays, as elsewhere on the coast, up to within three marine miles

of the shore, such an interpretation was evolved and began to be

advocated at this time. This new intei-pretation was not officially

communicated to the United States by Great Britain until several

years later, but rumors of its purpose and effect soon reached the

United States, as will appear.

The situation at this time is presented with clearness and the

developments to be expected in the near future are predicted with

great foresight in a report made by Lieutenant Paine of the United

States Navy under date of December 29, 1839, following an investi-
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gation made by him under the direction of the Secretary of State,

from which report the following extract is taken

:

I visited the seat of government of Nova Scotia, and that of Prince
Edward's Island, and St, John's, the principal city of New Bruns-
wick, where I communicated with the principal government officers,

with our consuls, with Admiral vSir Thomas Harvey, and the com-
mander of the British vessels of war with whom I met; as also with
the collectors of Portland and Eastport, Maine, and such other per-
sons as from their situations seemed qualified to impart information
on the questions arising.

I had believed the vessels seized had been generally guilty of sys-
tematic violation of the revenue laws; but I was soon led to suspect
that this was not the cause, so much as a pretence, for seizing.

A vessel once seized must be condemned, unless released as a
favor; because the owners will not claim her under the present laws
of Nova Scotia, where the only seizures have taken place.

The questions on which dispute may arise, are

—

1st. The meaning of the word hay, in the convention of 1818,
where the Americans relinquish the rights before claimed or exer-
cised, of fishing in or upon any of the coasts, bays, &c., of her Britannic
Majesty's provmces, not before described, nearer than three miles.

The authorities of Nova Scotia seem to claim a right to exclude
Americans from all bays, including those large seas such as the Bay
of Fundv and the Bay of Chaleurs; and also to draw a line from head-
land to headland; the Americans not to approach within three miles
of this line.

The fishermen, on the contrary, believe they have a right to work
anywhere, if not nearer than three miles to the land.
The orders of Admiral Sir Thomas Harvey, as he informed me,

are only to prevent their fishing nearer than three miles.

According to this construction, Americans may fish in the Bay
of Fundy, Bay of Chaleurs, and the Bay of Miramichi; wliile their

right would be doubtful in Chedabucto Bay, and they would be pro-
hibited in the other bays of Nova Scotia.

On that part of the coast of Newfoundland where the right of
fisliing is relinquished, there are several bays in which fisheries may
be prosecuted at three or more miles from the land.

On that part of the coast of Newfoundland where the right of
taking and curing fish is secured by the convention of 1818, it is

to be feared that troubles may arise with the French, who assume
an exclusive right, and who have gone so far as to drive off even
English fishermen.
The right of fishing on the shores of the Magdalen islands, though

sometimes questioned, seems so secured by the convention of 1818
that I think it unnecessary to lengthen this communication by fur-
ther discussing it.

2d. The right of resorting to ports for shelter, and to procure
wood and water. The provincial authorities claim a right to exclude
vessels, unless in actual distress; and the subordinates, as well as
the naval forces of her Majesty, warn, as the}^ term it, vessels to
depart, or order them to get under weigh and leave a harbor when they
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siipi)Ose a vessel has laiii a reasonable time; but this is often clone

without examining or knowing much of the circumstances under
which the vessel entered, or how long she has been in port.

The English men-of-war also endorse the papers of the fishermen as

if they had violated the blockade, or committed some other illegal act.

The fishermen claim a right, under the convention, to resort to

the ports for shelter whenever from rough weather, calms or fogs,

they cannot prosecute, without risk or inconvenience, their labors

at sea; and the navigation on some parts of the coast is, on account
of the extraordinary tides, as perilous in calms and fogs as in rough
weather.
The Xova Scotia courts would exact that American fishermen

shall have been supplied, on leaving home, with wood and water
for the cruise; but the Americans believe they can, by the terms
of the convention, resort to the ports to procure wood and water
at their convenience during the cruise; and they do not, on account
of the inconvenience, as well as the high price, take on board either

water-casks or wood for the whole cruise.

If the grounds assumed b}' the British provincial authorities be
carried out, it will be in their power to drive the Americans from those
parts of the coast where are some of the most valuable fisheries;

whereas, if the ground maintained by the Americans be admitted,
it will be difficult to prevent their procuring articles of convenience,
and particularly bait; from which they are precluded by the conven-
tion, and which a party in the provinces seems resolved to prevent.
The questions will, I doubt not, ere long be brought to a crisis;

and it seems probable that the vexatious course pursued towards
the fishermen, with the object of fostering their own at the expense
of our fisheries, and the care taken by the French to protect and
encourage theirs, will tend to injure, perhaps destroy those of this

country; a result to be deprecated in connexion with the navy,
for there is no branch of commerce which supplies so large a portion
of hardy and efficient seamen.
Although several of the vessels seized by authority of the province

of Xova Scotia were afterwards released, the great expense incurred
and the time they were detained made the injury to the owners
nearly equal to a total loss.

The person who made the most of these seizures, (a Mr. Darby,
who commands a chebacco boat, with ten or twelve men armed
with muskets) is prompted, as well by his interest as by a certainty

of impunity, to seize all he can find.

The law of this province, entitled William TV., chap. viii. 1S36,
which seems solely intended to persecute our fishermen, could only
have been approved by orders in council through an oversight.

It is not possible that Great Britain intends, when the property
of citizens of a nation in amity is seized on false pretences, or with no
pretence, to force the lawful owner to give heavy bonds, liable to be
forfeited, in addition to vessel and cargo, before he can claim his

property.
To give a month's notice to the seizing officer; the notice to con-

tain every thing intended to be proved against him, before a suit

can be instituted ; and, again, to prove that the notice has been given:
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To force the owner to bring his action or claim within three

months—one of which is expended in thus giving notice, and the other

two may well expire, owing to the infrequency and uncertainty of

communications, before the distant owner can transfer funds and
give the requisite bonds to precede his suit, or lay claim to his ille-

gally seized property, which property will thus be condemned by
default:

To force the owner, if he cannot prove the illegality of the seizure,

to pay treble costs

:

To screen the officer seizing, by providing that, if the judge shall

say there was probable cause, he shall be liable to no prosecution;

the plaintiff only entitled to 2d. damages; the defendant only liable

to costs.

The whole of this act, and the proceedings on the subject, as

detailed in the journals of the assembly, display an unfriendly dis-

position towards Americans, or rather a determination to quarrel

or drive them from the exercise of rights secured by solemn treaty.

The injustice and anno3^ance suffered by the fishermen have so

irritated them, that there is ground to believe that violence will be

resorted to, unless some understanding be had before the next

season.'*

PERIOD FROM 1841 TO 1854.

Controversy arising from Nova Scotia's proposed interpretation of the

renunciatory clause of the treaty.

As has been shown in reviewing the treatment of American fisher-

men by the Province of Nova Scotia up to this time, their treaty

right of entering the bays and harbors on the Nova Scotia coast for

shelter, repairs, wood, and water had been unwarrantably interfered

with, and in effect destroyed by the indiscriminate seizure of their

vessels by the provincial authorities for trivial offences alleged to

have been committed within three miles of the shore in violation of

the so-called " rules, regulations and restrictions respecting the

fisheries on the coasts, bays, creelvs or harbors of the Province of

Nova Scotia" estabhshed under the Act of 1836. Not content, how-

ever, with their efforts to prevent the American fishermen from exer-

cising the treaty right referred to, the pro^nncial authorities pro-

ceeded to devise a new and far reaching interpretation of the renun-

ciatory clause of the treaty in order if possible to deprive the American

"Appendix, pp. 451-453.
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fishermen of their right of fishing in the outer portions of the great

bays or indentations of the Nova Scotia coast, in which the American

fishermen had always claimed and exercised the right of fisliing

beyond the hmit of three miles from the shore. The United States

had never regarded the great bays or indentations on these coasts as

"bays of His Britannic Majesty's Dominions" ^^dthin the meaning of

the treaty; and ever since the date of the treaty the American fisher-

men had freely and openly resorted to such bays for the purpose of

fisliing outside of the three mile limit from the shore. This practical

interpretation of the effect of the treaty with respect to the great

bays and indentations had always been acquiesced in by Great

Britain, and no attempt had been made by the British Government

to interpret the treaty otherwise, until the new interpretation about

to be considered was brought forward, the first suggestion of which,

it will be noted, originated not with the British Government but with

the provincial authorities, w^ho had taken no part in negotiating the

treaty and were not even consulted about its provisions before it w^as

entered into.

In further confirmation of Great Britain's assent to the practical

effect of the treaty as understood by the United States at that time,

attention is called to a statement made by Richard Rush, one of the

American Plenipotentiaries w^ho negotiated the treaty of 1818, in a

letter written by him to the Secretary of State on July 18, 1853, in

which, after mentioning the fact that he remained as American

Minister at London for seven years after signing the treaty of 1818,

he says

:

Opportunities of complaint were therefore never w^anting. If

intimated to me, it w^ould have been my duty to transmit at once
every such communication to our government. Nor did I ever hear
of complaint through the British Legation in Washington. It would
have been natural to make objections when our misconsti-uction of

the instrument was fresh, if w^e did misconstrue it. The occasion
would have been especially opportune wdien I was subsequently
engaged in extensive negotiations with England in 1823-4, which
brought under consideration the whole relations, commercial and
territorial, between the tw^o countries including our entire intercourse

by sea and land, with her North American colonies. Still, silence

was never broken in the metropoHtan atmosphere of London W'hilst

I remained there. Your letter informs me that for more than twenty
years after the convention, there was no serious attempt to exclude
us from those large bays; and Mr. Everett, w-riting as Secretary of

State, only on the 4th of December last to Mr. Ingereoll, minister in

England, renders more definite the time you would indicate by say-
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ing, that, ''it was just a quarter of a century after the date of the con-
vention before the first American fisherman was captured for fishing

at large in the Bay of Fundy !" I find it difficult, under any lights at
present before me, to explain the extraordinary circumstances which
environ this international question, consistently vnth. all that is due
to the high party on the other side; feehngs the most friendly being
due to her from the magnitude of the interests bound up in the sub-
sistence of relations the most harmonious at all points between the
two countries, and which all ought to cherish and improve.

It is impossible for me to doubt that the convention as v)e now
construe it, and have alvmys construed it, was entirely acceptable
to tlie British government at the time of its adoption. But I re-

member also that other feelings were afloat at that epoch bej'ond
the pale of the government in London. The fishery article was
sharply assailed out of doors. Journals of prominence in the cap-
ital represented it as sacrificing high maritime interests of England,
following up like sacrifices which they said had been made in the
treaties of Vienna. The Legislative Assembly and Comicil of Xova
Scotia, sent forward murmurs deep and loud from that quarter.
They alleged, that the prospects of British Colonial industry and
advantage in North America were exposed to a shock in the com-
petitionwhich this fishery article opened up to the Americans,"

The novel interpretation, devised by Nova Scotia with respect

to the meaning of the word ''bays" was called to the attention

of Mr. Forsyth, then Secretary of State, by the United States

Consul at Pictou in his letter of November 25, 1840, in which

he says, referring to certain documents enclosed, "these documents

possess considerable interest but more particularly that part of the

Assembly's interpretation of the Convention of 1818, by which it

asserts that the prescribed distance of 'three marine miles' therein

expressed, is to be measured from the headlands and not from the

shores of the Provinces." This seems to have been understood to

mean that the "prescribed distance of three marine miles" should

be measured from a line drawn between the headlands instead of

following the indentations of the coast.

On the 20th of February follo^ving, the Secretary of State wrote

to Mr. Stevenson, the American IVIinister in London, calling

attention to this novel interpretation and to the proceedings

of the authorities of Nova Scotia, which had taken place under

the provincial Act of 1836, in relation to the seizm-es and inter-

ruptions of the American fishing vessels in the prosecution of the

fisheries on the coasts of that Province, and instructed him to brmg

these matters to the notice of the British Government without

o Appendix, p. 555.
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delay. Pursuant to these instructions, Mr. Stevenson wrote to

Lord Palmerston on March 27, 1841, directing his attention to the

proceedings of the provincial authorities, which lie says "in the

opinion of the American Government demand the prompt interpo-

sition of Her Majesty's Government." This note deals with the new

interpretation proposed by Nova Scotia with respect to tlic meaning

of the word "bays," and with the interference by the provincial

authorities with American fishermen in the exercise of their right

to enter the bays and harbors on that coast for the purpose of re-

pairs, shelter, wood, and water, and with the attempt on the part

of the provincial authorities to exclude American fishermen from

innocent passage tlirough the Gut of Canso. The provincial con-

tention on this latter question having subsequently been aban-

doned and the question being, by express stipulation, excluded

from the present Case, it is mmecessary to review it here, and all

reference to it in the subsequent correspondence will be omitted.

With respect to the other two questions above mentioned, ^Ir.

Stevenson's note, after reciting the stipulations of Article I of the

treat}'^ of 1818, states the position of the United States as follows:

Such are the stipulations of the treaty, and they are believed to

be too plain and explicit to leave room for doubt or misapprehension,
or render the discussion of the respective rights of the two countries

at this time necessary. Indeed it does not appear that any conflict-

ing questions of right between them have as yet arisen out of diiTer-

ences of opinion regarding the true intent and meaning of the treaty.

It appears, however, that in the actual application of the provisions
of the convention, (committed on the part of Great Britain to the
hands of subordinate agents, subject to and controlled by local

legislation,) difficulties, growing out of individual acts, have unfortu-
nately sprung up from time to time, among the most important of

which have been recent seizures of American vessels for supposed
violations of the treaty. These have been made, it is believed,

under color of a provincial law of 6 William IV., chapter 8, 1836,
passed doubtless with a view to restrict vigorously, if not intended
to aim a fatal blow at the fisheries of the United States on the coasts
of Newfoundland.

It also appears, from information recently received by the govern-
ment of the United States, that the provincial authorities assume a
right to exclude the vessels of the United States from all their bays,
(even including those of Fundy and Chaleurs,) and likewise to

Erohibit their approach within three miles of a line drawn from
eadland to headland, instead of from the indents of the shores of

the provinces. They also assert the right of excluding them from
British ports, unless in actual distress; warning them to depart, or
get under weigh and leave harbor, whenever the provincial custom-
house or British naval ofiScer shall suppose that they have remained
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a reasonable time ; and this without a full examination of the circum-
stances under which they may have entered the port. Now, the
tishermen of the United States believe (and it would seem that they
are right in their opinion, if uniform practice is any evidence of

correct construction,) that they can with propriety take fish any
where on the coasts of the British provinces if not nearer than three

marine miles to land, and have the right to resort to their ports for

shelter, wood and water; nor has this claim, it is believed, ever been
seriously disputed, based as it is on the plain and obvious terms of

the convention. Indeed, the main object of the treaty was not
only to secure to American fishermen, in the pursuit of their employ-
ment, the right of fishing, but likewise to insure to them as large a
proportion of the conveniences afforded by the neighboring coasts of

British settlements, as might be reconcilable with the just rights and
interests of British settlements, and the due administration of her
Majesty's dominions. The construction, therefore, which has been
attempted to be put upon the stipulations of the treaty by the
authorities of Nova Scotia, is directly in conflict with their object,

and entirely subversive of the rights and interests of the citizens of

the United States. It is one moreover, which would lead to the
abandonment, to a great extent, of a highly important branch of

American industry, which could not for a moment be admitted
by the government of the United States. The undersigned has also

been instructed to acquaint Lord Palmerston that the American
government has received information that in the House of Assembly
of Nova Scotia during the session of 1839-40, an address to her

Majesty was voted, suggesting the extension to adjoining British

colonies of rules and regulations relating to the fisheries, similar to

those in actual operation in that province, and which have proved so

onerous to the fishermen of the United States; and that efforts, it is

understood, are still making to induce the other colonies to unite

with Nova Scotia in this restrictive system. Some of the provisions

of her code are of the most extraordinar}^ character. Among these

is one which declares that any foreign vessel freparing to fish within
three miles of the coast of her Majesty's dominions in Ajnerica shall,

together with her cargo, be forfeited; that in all cases of seizure, the

owner or claimant of the vessel, &c., shall be held to prove his inno-

cence, or pay treble costs; that he shall be forced to try his action
within three months, and give one month's notice at least to the
seizing officer, containing everything intended to be proved against

him, before any suit can be instituted; and also prove that the notice

has been given. The seizing officer, moreover, is almost wholly irre-

sponsible, inasmuch as he is liable to no prosecution if the judge
certifies that there was probable cause ; and the plaintiff, if successful

in his suit, is only entitled to two pence damages without costs, and
the defendant fined not more than one shilling. In short, some of

these rules and regulations are violations of well established prin-

ciples of the common law of England, and of the principles of the
just laws of all civilized nations, and would seem to have been
designed to enable her Majesty's authorities to seize and confiscate

with impunity American vessels, and embezzle indiscriminately the
property of American citizens employed in the fisheries on the coasts

of the British provinces.**

a Appendix, pp. 463, 464,
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Mr. Stevenson s note closes with the request

—

that measures may be forthwith a(h)pted by her Majesty's govern-
ment to remedy the evils arising out of the misconstruction on the
part of its provincial authorities of their conventional obligations,

and prevent the possibility of the recurrence of similar acts."

The course pursued bj" the British Government in dealing with

the protest of the United States as expressed in Mr. Stevenson's note

throws considerable light upon Great Britain's understanding of the

true intent and meaning of the treaty provisions under which these

questions arose. It will be found that instead of expressing any dis-

sent or protest in answer to ]\Ir. Stevenson's criticism of Nova Sco-

tia's proposed interpretation of the treaty, Great Britain promptly

referred his note to the Provincial Government with a request for a

report on which to base its reply. This delaj' obviously would have

been wholly unnecessary if the understanding of the British Gov-

ernment at that time as to the meaning of these treaty provisions

had differed materially from that expressed by Mr. Stevenson.

Moreover, as will appear in the later correspondence, after this report

was received, the British Government still refrained from stating its

position on the subject of Xova Scotia's novel interpretation of the

meaning of the word "bays" in reply to Mr. Stevenson's inquiry

until that question could be submitted to the Law Officers of the

Cro\\Ti for an opinion, and even after their opinion was rendered in

support of the Xova Scotian construction, Great Britain showed a

decided inclination to avoid the effect of such opinion by proposing

a relaxation of the narrow construction recommended by it, and was

only prevented from so doing by vigorous protests from Nova

Scotia.^ It will also appear from the subsequent correspondence

that no answer whatever was made by Great Britain to the other

question presented by Mr. Stevenson.

By note of April 2, 1841, Lord Palmerston acknowledged the

receipt of Mr. Stevenson's note of March 27, 1841, and informed him

that he had "lost no time in referring Mr. Stevenson's representa-

tion to the Secretary of State for the Colonial Department," *» and

on the 28th of the same month he wrote again "to inform Mr. Ste-

venson that he has since received from the Colonial Department a

letter informing him that copies of the papers received from Mr.

a Appendix, p. 465. b Infra, pp. 117, 118.
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Stevenson would be forwarded to Lord Falkland, with instructions

to enquire into the allegations contained therein and to furnish a

detailed report upon the subject."'' Lord Russell was at that time

the Secretary of State for the Department referred to in Lord

Palmerston's note, and on April 9, 1841, upon receipt of Mr.

Stevenson's note, by reference from Lord Palmerston, he wrote to

Lord Falkland, then Lieutenant Governor of Nova Scotia, trans-

mitting a copy of Mr. Stevenson's note and requesting him to make

immediate inquiry into the allegations contained therein, and to

furnish "a detailed report on the subject, for the information of Her

Majesty's Government."''

Nova Scotia's Case and the Ojnnion of the Crovm Officers.

Meanwhile the House of Assembly of Nova Scotia had prepared

'
' a case stated (raising the necessary questions as to the right of

fishery which the people of these Colonies possess) for the purpose of

being referred to the Crown Officers in England, in order that the

existing treaties and the rights of these North American Provinces

may be more strictly defined."'^

This case was forwarded by Lord Falkland with his letter of April

28, 1841, to Lord Russell, in which letter he says

—

I shall feel obliged by your Lordship's allowing the opinion of the
Crown Officers to be taken on the said case, and I am authorized by
the House of Assembly here to defray any expense that may be
incurred in obtaining such opinion. '^

This "case" after reciting the provisions of the fisheries articles

of the treaties of 1783 and 1818, and making reference to the British

Act of June 14, 1819 (59 Geo. III. Cap. 38), and the Nova Scotia Act

of March 12, 1836 (6 William IV., Chap. 8), proceeds as follows:

Nova Scotia is indented with Bays, many of which reach from 60
to 100 miles into the interior, such as the Bay of Fundy, St. Mary's
Bay, the Bras d'Or Lake, and Manchester Bay; the land on the shores
is entirely British territory, and Nova Scotia proper is separated
from the Island of Cape Breton by a narrow strait called the Gut of

Canso, in some parts not wider than three quarters of a mile. In the
Bay of Fundy, St. Mary's Bay, and the Gut of Canso, Americans con-
duct the Fishery, and their Fishing vessels pass also through the lat-

ter, or anchor there, and not only fish, but by using bait, toll the
mackerel into deep waters, thereby injuring the profitable Seine
Fisheries of Fox Island and Crow Harbor, Arichat, St. Peter's Bay

"Appendix, p. 406. & Appendix, p. 1043. ''Appendix, p. 1044.
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and other stations in the neighborhood of Canso which formerly were
the most productive Fisheries of Nova Scotia. They also land on the
Magdalen Islands, set nets and sweep seines in the spring of the year,
at a time when the Herrings resort to those waters to spawTi, thereby
destroying the spawn and young fish, and consequent!}" ruining the
Fishery.
The opmion of the Law Officers of the Crown in England is re-

quested on the following points

:

1st.—Whether the Treaty of 1783 was annulled by the War of

1812, and whether citizens of the United States possess any right of

Fishery in the waters of the Lower Provinces other than ceded to
them by the convention of 1818, and if so, whnt right. 2d.—Have
American citizens the right under that Convention, to enter any of

the Bays of this Province to take Fish; if after they have so entered
the}" prosecute the Fishery more than three marine miles from the
shores of such Bays; or should the presci'ibed distance of three marine
miles be measured from the headlands, at the entrance of such Bays,
so as to exclude them. 3d.—Is the distance of three marine miles to
be computed from the indents of the coast of British America, or from
the extremeheadlands,andwhatis to be considered aheadland. 4th.

—

Have American vessels, fitted out for a Fishery, a right to pass through
the Gut of Canso, which they cannot do without coming within the
prescribed limits, or to anchor there or to Fish there; and is casting
bait to lure fish in the tract of the vessels fishing, within the meaning
of the Convention. 5th.—Have American citizens a right to land on
Magdalen Islands and conduct the Fishery from the shores thereof
by using nets and seines; or what right of Fisher}' do they possess on
the shores of those Islands and what is meant b}" the term shore.
6th.—Have American Fishermen the right to enter the Bays and
Harbors of this Province for the purpose of purchasing wood or
obtaining water, having provided neither of these articles at the
commencement of their voyages, in their own countries; or have they
the right of entering such Bays and Harbors in cases of distress, or
to purchase wood and obtain water, after the usual stock of those
articles for the voyage of such Fishing craft has been exhausted or
destroyed. 7th.—Under existing Treaties, what rights of Fishery
are ceded to the citizens of the United States of America, and what
reserved for the exclusive enjoyment of British subjects.*^

On August 30, 1841, the opinion of the Law Officers of the Crown

was rendered, the tBxt of which, omitting the introductory clauses,

is as follows:

Query 1st.—In obedience to your Lordship's commands, we have
taken these papers into consideration, and have the honor to report,
that we are of opinion, that the Treaty of 1783 was annulled by
the war of 1812; and we are also of opinion, that the rights of

Fishery of the citizens of the United States must now be considered
as defined and regulated by the Convention of 1818; and with respect
to the general question ''if so, what right", we can only refer to the
terms of the convention, as explained and elucidated by the obser-
vations which will occur in answering the other specific queries.

« Appendix, p. 1045.
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2d. Except within certain defined limits to which the querj' put
to us does not apply, we are of opinion that by the terms of the
Treat}", American citizens are excluded from the rif^ht of fishing

within three miles of the Coast of British America, and that the pre-

scribed distance of three miles is to be measured from the headlands
or extreme points of land next the sea of the coast, or of the entrance
of the Bays, and not from the interior of such Bays or Indents of

the coast, and consequently that no right exists on the part of Ameri-
can citizens to enter the Bays of Nova Scotia there to take fish,

although the fishing being within the Bay may be at a greater dis-

tance than three miles from the shore of the Bay, as we are of opinion
the term headland is used in the Treaty to express the part of land
we have before mentioned, excluding the interior of the Bays and
the indents of the coast.

4th. By the treaty of 1818 it is agreed that American citizens

should have the liberty of fishing in the Gulf of St. Lawrence, within
certain defined limits, in common with British subjects; and such
treaty does not contain any words negativing the right to navigate
the passage or Gut of Canso, and therefore it may be conceded that
such right of navigation is not taken away by that Convention; but
we have now attentively considered the course of navigation to the
Gulf, by Cape Breton, and likewise the capacity and situation of the
passage of Canso, and of the British Dominions on either side, and
we are of opinion that, independently of Treaty, no Foreign country
has the right to use or navigate the passage of Canso; and attending
to the terms of the convention relating to the liberty of Fishery
to be enjoyed by the Americans, we are also of opinion that that
convention did not either expressly or by implication, concede any
such right of using or navigating the passage in question. We are

also of opinion that casting bait to lure Fish in the track of any
American vessels navigating the passage, would constitute a fishing

within the negative terms of the convention.

5th. With reference to the claim of a right to land on the Mag-
dalen Islands, and to fish from the shores thereof, it must be observed,

that by the Treaty, the Hberty of drying and curing Fish (purposes

wliich could only Be accomplished by landmg) in any of the unsettled

Bays, etc., of southern part of Newfoundland, and of the coast of

Labrador is specifically provided for; but such liberty is distinctly

negatived in any settled Bay, etc., and it must therefore be inferred,

that if the libert}^ of landmg on the shores of the Magdalen Islands

had been intended to be conceded, such an important concession
would have been the subject of express stipulation, and would neces-

sarily have been accompanied with a description of the inland extent
of the shore over which such liberty was to be exercised, and whether
in settled or unsettled parts, but neither of these miportant particu-

lars are provided for, even b}'' implication, and that, among other
considerations leads us to the conclusion that American citizens have
no right to land or conduct the Fishery from the shores of the Mag-
dalen Islands. The word "shore" does not appear to be used in

the Convention in any other than the general or ordinary sense of

the word, and must be construed with reference to the liberty to be
exercised upon it, and would therefore comprise the land covered
V. ith water, as far as could be available for the due enjoyment of the
liberty granted.
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6th. By the Convention, the liberty of entering the Bays and Har-
bors of Nova Scotia for the purpose of purchasing wood and obtaining
water, is conceded in general terms, unrestricted by any condition
expressed or implied, limiting it to vessels duly provided at the com-
mencement of the voyage; and we are of o])inion that no such condi-
tion can be attached to the enjoyment of the liberty.

7th. The rights of Fishery ceded to the citizens of the United
States and those reserved for tlie exclusive enjoyment of British
subjects, depend altogether upon the Convention of 1818, the only
existing Treaty on this subject between the two countries, and the
material points arising thereon have been specifically answered in
our replies to the preceding Queries.
We nave, etc.,

(Signed) J. Dodson,
Thos. Wilde.**

This opinion was never officially communicated to the United

States Government, but some ten years later, having been published

at Halifax, it came to the attention of Mr. Everett, then Secretary

of State, who as American Minister at London during the controversy

on the questions under consideration, having succeeded Mr. Steven-

son in 1843, was entitled to speak with authority on the subject, and

he then took occasion to comment on it as follows:

Now, neither the term ''headland", nor anything equivalent or
synonymous, occurs in the convention of 1818; and this legal author-
ity, wliich, no doubt, was mainly instrumental in leading the home
government to adopt the colonial construction of the treat}?", rests

in this respect, upon an imaginary basis. The law officers of the
Crown appear to have mistaken a sentence in the ex parte case made
up at Halifax, in which the word "headland" appears for a part of

the treaty between the United States and Great Britain, which they
were required to expound. The government of the United States
cannot but regret that an official opinion which had the effect of

reversing the construction of the convention on which Great Britain
had acted from 1818 to 1842, wliich excluded our fishermen from
some of the best fishing-ground, after the undisturbed enjoyment of

a quarter of a century, and finally brought the countries to the verge
of a deplorable collision, should have been given by the law officers

of the Crown without a more careful perusal of the text of the treat}-. ^

In connection with the restrictions imposed b}' the province of

Nova Scotia upon the treaty right of American fishermen to enter

the bays and harbors of that coast for shelter, repairs, wood, and

water, to wliich Mr. Stevenson particularh^ called Lord Palmerston's

o Appendix, p. 1047.
It will be noted that the paragraphs of the opinion are numbered to correspond with

the numbers of the questions in the '

' case '

' to which they refer, and that the reprint of

this opinion found in the Journal of the Legislative Assembly of Nova Scotia does not
contain a 3d paragraph, but whether or not the opinion as originally rendered con-
tained a 3d paragraph specifically answering the 3d question does not appear.

b Appendix, p. 540.
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attentioi] in iiis note of March 27, 1841, and upon which, as above

stated, tlie British Government never expressed their views in reply

to Mr. Stevenson's note, attention is particularly directed to the 6th

paragraph of the opinion, whicli holds that under the treaty this

right "is conceded in general terms, unrestricted by any condition

expressed or imphed, limiting it to vessels duly provided at the com-

mencement of the voyage; and we are of opinion that no such condi-

tion can be attached to the enjoyment of the liberty."

The opinion of the Law Officers was withheld from the Colonial

Govermnent by the British Government until November 28, 1842,

when Lord Stanley forwarded it to Ijord Falkland at Halifax with a

letter of that date in which he says

—

I enclose for your information a copy of the Report, which on the
30th August was received from the Queen's Advocate and Her
Jklajesty's Attorney General, on the case drawn up by Your Lordship

;

since that date the subject has freciuently engaged the attention of

myself and my colleagues, with the view of adopting further meas-
ures if necessary, for the protection of British interest in accordance
vnih the law as laid down in the enclosed Report. We have, how-
ever, on full consideration come to the conclusion, as regards the
Fisheries of Nova Scotia, that the precautions taken by the Provin-
cial Legislature appear adequate to the purpose, and that being now
practically acquiesced in by the Americans, no further measures are

required."

Inasmuch as Great Britain had not as yet replied to Mr. Stevenson's

protest against the adoption of Nova Scotia's proposed ''headland

theory" and the United States had not been informed of the opinion

on the subject rendered by the Law Officers of the Crown, Lord

Stanley's statement that the precautions taken by the Provincial

Government were ''now practically acquiesced in by the Americans"

was a wholly unwarranted assumption on his part, and neither

then nor subsequently vras it justified by tlie facts.

Seizure of tlie Washi7igto7i and the Argus.

Upon the strength of the Crown Officers' opinion sustaining the

''headland theory" interpretation and regardless of the imfhiished

state of the negotiations on the subject between Great Britain and

the United States, the provincial authorities of Nova Scotia pro-

ceeded to ])ut the new interpretation into practical operation, and

on the 10th of May, 1843, an officer of the provincial customs service

"Appendix, p. 1046.
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seized the American fishing schooner Washington while engaged in

fishing in the Bay of Fiind}^ at a place ten miles distant from the

coast of Nova Scotia."

Pursuant to instructions dated June 30, 1843, from Mr. Upshur,

Secretary of State, to Mr. Everett, then American Minister at Lon-

don, the seizure of the Washington and the failure of Great Britain to

reply to Mr. Stevenson's note of March 27, 1841, were called to the

attention of Lord Aberdeen, Secretary of State for Foreign Affairs,

on August 10, 1843, by Mr. Everett in his note of that date, from

which the following extract is taken:

From the construction attempted to be placed, on former occasions,

upon the first article of the treaty of 1818, by the colonial authorities,

the undersigned supposes that the " Washington" was seized because
she was found fishing in the Bay of Fundy, and on the ground that
the lines within which American vessels are forbidden to fish, are to
run from headland to headland, and not to follow the shore. It is

plain, however, that neither the words nor the spirit of the convention
admits of any such construction; nor, it is believed, was it set up by
the provincial authorities for several years after the negotiation of

that instrument. A glance at the map will show Lord Aberdeen that
there is, perhaps, no part of the great extent of the seacoasts of her
Majesty's possessions in America, in which the right of an American
vessel to nsh can be subject to less doubt than that in which the
" Washington" was seized.

For a full statement of the nature of the complaints which have,
from time to time, been made by the government of the United States
against the proceedings of the colonial authorities of Great Britain,

the undersigned invites the attention of Lord Aberdeen to a note of

Mr. Stevenson addressed to Lord Palmerston on the 27th March,
1841. The receipt of this note was acknowledged by Lord Pal-
merston on the 2d of April, and Mr. Stevenson was informed that
the subject was referred by his lordship to the Secretary of State for

the colonial department.
On the 28tli of the same month Mr. Stevenson was further in-

formed by Lord Palmerston, that he had received a letter from the
colonial department, acquainting his lordship that Mr. Stevenson's
communication would be forwarded to Lord Falkland with instruc-

tions to inquire into the allegations contamed therein, and to furnish

a detailed report upon the subject. The undersigned does not find

on the files of this legation any further communication from Lord
Palmerston in reply to Mr. Stevenson's letter of the 27th March,
1841, and he believes that letter still remains unanswered.
In reference to the case of the Washington and those of a similar

nature which have formerly occurred, the undersigned cannot but
remark upon the impropriety of the conduct of the colonial authori-

ties in undertaldng, without directions from her Majesty's govern-
ment, to set up a new construction of a treaty between the United

"Appendix, p. 474.
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States and England, and in proceeding to act upon it by the forcible

seizure of American vessels."

After a lapse of eight months, during which Mr. Everett's note had

been referred to the Colonial Office, and by it to the Governor of Nova

Scotia, "the result of those references" was communicated to Mr.

Everett by Lord Aberdeen in his note of April 15, 1844, from which

the following extract is taken:

The words of the treaty of October, 1818, article 1, run thus: ' 'And
the United States hereby renounce forever any liberty heretofore

enjoyed or claimed by the inhabitants thereof, to take, dry, or cure
fish, on or within tliree marine miles of any of the coasts, bays, creeks

or harbors of his Britannic Majesty's dominions in America, not
included within the above mentioned limits, (that is, Newfoundland,
Labrador, and other parts separate from Nova Scotia;) provided,

however, that the American fishermen shall be admitted to enter
such bays or harbors for the purpose of shelter," &c.

It is thus clearly provided that American fishermen shall not take
fish within three marine miles of any bay of Nova Scotia, &c. If the
treaty was intended to stipulate simply that American fishermen
should not take fish within three miles of the coast of Nova Scotia,

&c., there was no occasion for using the word ' 'bay " at all. But the
proviso at the end of the article shows that the word '

' bay " was used
designedly; for it is expressly stated in that proviso, that under cer-

tain circumstances the American fishermen may enter hays, by which
it is evidently meant that they may, under those circumstances, pass

the sea-line which forms the entrance of the bay. The undersigned
apprehends that this construction will be admitted by Mr. Everett.

That the Washington was found fishing within the Bay of Fundy
is, the undersigned believes, an admitted fact, and she was seized

accordingly. ^

Mr. Everett replied to Lord Aberdeen on May 25, 1844, stating

that, although the immediate occasion of his previous note was the

seizure of the Washington, it contained a reference to the corre-

spondence between Mr. Stevenson and Lord Palmerston on the sub-

ject of former complaints made by the United States against the

manner in which the American fishing vessels ''had in several ways

been interfered with by the provincial authorities in contravention,

as is believed, of the treaty of October, 1818 ", and as no answer had as

yet been returned to Mr. Stevenson's note of March 27, 1841, and, as

Lord Aberdeen's answer to Mr. Everett's last note was confined

exclusively to the case of the Washington, it, therefore, became neces-

sary "again to invite his lordship's attention to the correspondence

above referred to between Mr. Stevenson and Lord Palmerston and

to request that inquiry may be made, without unnecessary delay, into

"Appendix, p. 475. 6 Appendix, p. 478.
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all the causes of complaint wliich have been made by the American

Government against the improper interference of the British colonial

authorities with the fishing vessels of the United States." "

Mr. Everett further stated in this note the position of the United

States -with reference to the case of the Washington, and the questions

presented thereby as follows

:

In reference to the case of the Washington, Lord Aberdeen, in his

note of the 15th of April, justifies her seizure by an armed provincial
vessel, on the assumed fact that, as she was found fisliing in the Bay
of Fundy, she was witliin the limits from wliich the fishing vessels

of the United States are excluded by the provisions of the convention
between the two countries of October, 1818.

The undersigned had remarked in his note of the 10th of August
last, on the impropriety of the conduct of the colonial authorities in
proceeding in reference to a question of construction of a treaty pend-
mg between the two countries, to decide the question in their own
favor, and in virtue of that decision to order the capture of the ves-

sels of a friendly State. A summaiy exercise of power of this kind,
the undersigned is sure would never be resorted to by her Majesty's
government, except in an extreme case, wliile a negotiation v,as in

train on the point at issue. Such a procedure on the part of a local

colonial authority is of course highly objectionable, and the under-
signed cannot but again invite the attention of Lord Aberdeen to

this view of the subject.

With respect to the main question of the right of American ves-
sels to fish within the acknowledged hmits of the Bay of Fundy, it is

necessary, for a clear understanding of the case, to go back to the
treaty of 1783.

By this treat}^ it was provided that the citizens of the United
States should be allowed "to take fish of eveiy kind on such part of

the coast of Ne'\\'foundland as British fishermen shall use, (but not
to dry or cure the same on that island) and also on the coasts, bays
and creeks of aU other of his Britannic Majesty's dominions in Amer-
ica, and that the American fishermen shall have hberty to dr}^ and
cure fish in any of the unsettled bays, harbors and creeks of Xova
Scotia, Magdalen Islands and Labrador, so long as the same shall

remain unsettled ; but so soon as the same or either of them shall be
settled, it shall not be lawful for the said fishermen to dry or cure
fish at such settlement without previous agreement for that purpose
with the inliabitants, proprietors or possessors of that ground."

These privileges and conditions were in reference to a country
of which a considerable portion was then unsettled, Ukely to be
attended "«dth differences of opinion as to what should, in the prog-
ress of time, be accounted a settlement from which American fisher-

men might be excluded. These differences in fact arose, and by the
year 1818 the state of tilings was so far changed that her ^lajesty's

government thought it necessary in negotiatmg the convention of

that year, entirely to except the province of Nova Scotia from the

number of the places which might be frequented by Americans as

"Appendix, p. 479.
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being in part unsettled, and to provide that the fishermen of the

United States should not pursue their occupation witliin three miles

of the shores, bays, creeks and harbors of that and other parts of

her Majesty's possessions similarly situated. The privilege reserved

to American fishermen by the treaty of 1783, of taking fish in all

the waters and drying them on all the unsettled portions of the coast

of these possessions was accordingly by the convention of 1818

restricted as follows :

—

"The United States hereby renounce forever any hbert}^ hereto-

fore enjoyed or claimed by the inhabitants thereof, to take, dry,

or cure fish on or witliin three marine miles of any of the coasts,

bays, creeks, or harbors of liis Britannic Majesty's dominions in

America, not included within the above mentioned hmits; provided,

however, that the American fishermen shall be admitted to enter

such bays or harbors for the purpose of sheltering and repairing

damages therein, of purchasing wood, and of obtaining water, and
for no other purpose whatever."
The existing doubt as to the construction of the provision arises

from the fact that a broad arm of the sea runs up to the northeast

between the provinces of New Brunsmck and Nova Scotia. This

arm of the sea being commonly called the Bay of Fundy, though
not in reahty possessing all the characters usually imphed by the

term "bay," has of late years been claimed by the provincial authori-

ties of Nova Scotia to te included among 'Hhe coasts, bays, creeks

and harbors" forbidden to American fishermen.

An examination of the map is sufficient to show the doubtful

nature of this construction. It was notoriously the object of the

article of the treaty in question to put an end to the difficulties wliich

had grown out of the operations of the fishermen from the United
States along the coasts and upon the shores of the settled portions

of the country, and for that purpose to remove their vessels to a

distance not exceeding three miles from the same. In estimating

this distance, the imdersigned admits it to be the intent of the treaty,

as it is itself reasonable, to have regard to the general fine of the

coast; and to consider its bays, creeks and harbors, that is, the inden-

tation usually so accounted, as included within that fine. But the

undersigned cannot admit it to be reasonable, instead of thus fol-

lo-sving the general directions of the coast, to draw a fine from the

southwestern-most point of Nova Scotia to the termination of the

northeastern boundary between the United States and New Bruns-
wick, and to consider the arms of the sea which will thus be cut off,

and which cannot, on that line be less than sixty miles wide, as one

of the bays on the coast from wliich American vessels are excluded.

By this interpretation the fishermen of the United States would be
shut out from the waters distant, not three, but thirty miles from
any part of the colonial coast. The undersigned cannot perceive

that any assignable object of the restriction imposed by" the conven-

tion of 1818 on the fishing privilege accorded to the citizens of the

United States by the treaty of 1783 requires such a latitude of

construction.

It is obvious that (bj the terms of the treaty) the furthest distance

to which fishing vessels of the United States are obho;ed to hold them-
selves from the colonial coasts and bays, is three miles. But, owing
to the peculiar configuration of these coasts, there is a succession of
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bays indenting the shores both of New Brunswick and Novia Scotia,
within the Bay of Fundy. The vessels of the United States have a
general right to approach all the bays in her Majesty's colonial
dominions, within any distance not less than three miles—a privilege

from the enjoyment of which they will be wholly excluded—in this

part of the coast, if the broad arm of the sea which flows up between
New Brunswick and Nova Scotia, is itself to be considered one of the
forbidden bays.

Lastly—and this consideration seems to put the matter beyond
doubt—the constructi(m set up by her Majesty's colonial authorities,

would altogether nulhf}^ another, and that a most important stipu-

lation of the treaty, about which there is no controversy, viz: the
privilege reserved to American fishing vessels of taldng shelter and
repairing damages in the bays within which they are forbidden to

fish. There is, of course, no shelter nor means of repairing damages
for a vessel entering the Bay of Funtly, in itself ccmsidered. It is

necessary, before relief or succor of any kind can be had, to traverse
that broad arm of the sea and reach the baj^s and harbors, pi'operly

so called, wliich indent the coast, and which are no dotd)t the bays
and harbors referred to in the convention of 1818. The privilege of

entering the latter in extremity of v, eather, reserved by the treaty,

is of the utmost importiince. It enables the fisherman, whose eqtupage
is always ver}^ slender (that of the Washington was fotir men all

told) to pursue liis laborious occupation with comparative safety,

in the assurance that in one of the sudden and dangerous changes of

weather so freqtient and so terrible on this iron bound coast, he can
take shelter in a neighboring and friendly port. 'To forbid liim to
approach witliui tliirty miles of that port, except for shelter in

extremity of weather, is to forbid liim to resort there for that pur-
pose. It is keeping him at such a distance at sea as wholly to destroy
the value of the privilege expressly reserved.

In fact it wotdd follow, if the construction contended for by the
British colonial authorities were sustained, that two entirely different

Mmitations would exist in reference to the right of shelter reserved
to American vessels on the shores of her Majesty's c<»lonial posses-

sions. They woukl be allowed to fish within three miles of the place
of shelter along the greater part of the coast; while in reference to

the entire extent of shore witliin the Bay of Fundy, they would be
wholly prohibited from fishing along the coast, and would be kept
at a distance of twenty or tliirty miles from any place of refuge in

case of extremit}". There are certainl}" no obvious principles wliich

render such a construction probable.
The undersigned flatters himself that these considerati(ms will

go far to satisfy Lord Aberdeen of the correctness of the American
understanding of the words "Bay of Fundy," arguing on the terms
of the treaties of 1783 and 1818. When it is admitted that, as the
undersigned is advised, there has been no attempt till late years to

give them any other construction than that for which the American
government now contends, the point woidd seem to be placed beyond
doubt.
Meantime Lord Aberdeen will allow that tliis is a question, however

doiibtftd, to be settled exclusively b}' her Majesty's government and
that of the L'nited States. No disposition has been evinceil by the
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latter to anticipate the decision of the question ; and the undersigned
must again represent it to the Earl of Aberdeen as a matter of just

complamt and surprise on the part of his government, that the oppo-
site course has been pursued by her Majesty's colonial authorities,

who have proceeded (the undersigned is confident without instruc-

tions from London,) to capture and detain an American vessel on a
construction of the treaty which is a matter of discussion between
the two governments, and while the undersigned is actually awaiting
a communication on the subject promised to his predecessor.'^

On August 6, 1844, and before a reply had been made by Lord

Aberdeen to Mr. Everett's last note, the American fishing schooner

Argus was seized by the Nova Scotia revenue cutter Sylph, while

fishing off the coast of Cape Breton at a distance, as reported by the

master of the vessel, of not less than fifteen miles from land and

"more than three miles to the eastward of a line drawn from the

headlands of Cow Bay to Cape North, a distance of fifty miles." ^

The officer making this seizure reported as his reason for making it

"that when in command of the Stjlph on the 6th of August last,

then cruizing around the coast of Cape Breton, I discovered the

Argus some miles off St. Anne's with her crew actually employed

fishing; and although more than three miles from any land, still much
within the bay that is formed by a straight line drawn from Cape

North to the northern head of Cow Bay, and consequently I felt

it my duty to take her into Sydney."''

Some complaints were made in connection with this seizure of

harsh treatment on the part of the captors, which do not require

examination here ; and, so far as the seizure involved the question of

the interpretation of the meaning of the v/ord "bays" in the treaty,

Mr. Everett stated, in bringing the case to the attention of Lord

Aberdeen in his note of October 9, 1844, that " the undersigned deems

it unnecessar}^, on this occasion, to add anything to the observations

contained in his note to Lord Aberdeen, of the 25th, of May on the

subject of limitation of the right secured to American fisliing vessels

by the treaty of 1783 and the convention of 1818 in reply to the note

of his lordship of the 15th of April on the same subject."'^

Lord Aberdeen's reply to Mr. Everett's note of May 25, 1844, is

dated March 10, 1845, and makes no reference to any of the ques-

tions called to his attention by Mr. Everett, except those presented

o Appendix, p. 479. c Appendix, p. 494.
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by the seizure^of the Washington, with respect to which the position

of the British Government is stated as follows:

Her Majesty's government must still maintain, and in this view
they are fortified by high legal authority, that the Bay of Fundy
is rightfully claimed by Great Britain as a l)ay within the meaning
of the treaty of ISlcS. And they equally maintain the ])osition which
was laid down in the note of the undersigned, dated the loth of

April last, that, with regard to the other bays on the British Ameri-
can coasts, no United States' fisherman has, under that convention,
the right to fish within three miles of the entrance of such bays as

designated by a line drawn from headland to headland at that
entrance.

But while her Majesty's government still feel themselves bound to

maintain these positions as a matter of right, they are nevertheless
not insensible to the advantages which would accrue to both coun-
tries from a relaxation of the exercise of that right; to the United
States as conferring a material benefit on their fishing trade; and to

Great Britain and the United States, conjointly and equally, by the
removal of a fertile source of disagreement between them.
Her Majesty's government are also anxious, at the same time that

they uphold the just claims of the British crown, to evince by every
reasonable concession their desire to act liberally and amicably
towards the United States.

The undersigned has accordingly much pleasure in announcing to

Mr. Everett, the determination to Vvdiich her Majesty's government
have come to relax in favor of the United States fishermen that right

which Great Britain has hitherto exercised, of excluding those fisher-

men from the British portion of the Bay of Fundy, and they are pre-

pared to direct their colonial authorities to allow henceforward the
United States fishermen to pursue their avocations in any part of the
Bay of Fundy, provided they do not approach except in the cases

specified in the treaty of 1818, within three miles of the entrance
of any bay on the coast of Nova Scotia or New Brunswick.''

On the same day Lord Aberdeen also wrote to ]\Ir. Everett in

reply to liis note of October 9, 1844, on the seizure of the Argus in

regard to which he says:

As the point of the construction of the convention of 1818 with
reference to the rights of fishing on the coasts of the Anglo-American
dependencies, by citizens of the United States, is treated in another
note of the undersigned of this day's date, relative to the case of the
Washington, the undersigned abstains from again touching upon
that subject, and wiU confine himself in this note to the point of the
harsh treatment of the patron and crew of. the Argus by the com-
mander of the Nova Scotia revenue cruiser • Sylph, which is alleged

in Mr. Everett's note of the 9th of October and its enclosures.^

In acknowledging the receipt of these two notes Mr. Everett says

in his note of March 25, 1845, to Lord Aberdeen:

o Appendix, p. 489. & Appendix, p. 490.
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While he desires, however, without reserve, to express his sense of

the amicable disposition evinced by her Majesty's government on
this occasion in relaxing in favor of the United States the exercise

of what, after deliberate reconsideration, fortified by high legal au-

thorit}^. is deemed an unquestioned right of her Majesty's govern-
ment, the undersigned woukl be unfaithful to his duty did he omit
to remark to Lord Aberdeen that no arguments have at any time
been ackhiced to shake the confidence of the government of the United'

States in their own construction of the treaty. "While they have ever

been prepared to admit, that in the letter of one expression of that

instrument there is some reason for claiming a right to exclude

United States fishermen from the Bay of Fundy, (it being difficult

to deny to that arm of the sea the name of ''bay" which long geo-

graphical usage has assigned to it,) they have ever strenuously main-
tained that it is only on their own construction of the entire article

that its known design in reference to the regulation of the fisheries

achnits of being carried into effect.

The undersigned does not make this ol)servation for the sake of

detracting from the liberahty evinced by her Majesty's government
in relaxing from what they regard as their right; but it would be
]>lacing his CAvn government in a false position to accept as mere
favor that for which they Iiave so long and strenuoush^ contended as

due to tliem under the convention.

It becomes the more necessary to make this observation, in conse-

quence of some doubts as to the extent of the proposed relaxation.®

Mr. Everett then points out the similarity between the Washington

and the Arg\is cases, and after referring to the paragraph above

quoted from Lord Aberdeen's note on the Argus case to the effect

that the views set forth in his note on the Washington case are appli-

cable to tlie questions presented b}'- the Argus case, Mr. Everett goes

on to sa}*:

This expression taken by itself woulil seem to authorize the expec-
tation that the waters where these two vessels respectively were
captured would be held subject to the same principles, whether of

restriction or relaxation, as indeed all the considerations which occur

to the undersigned as having probably led her Majesty's government
to the relaxation in reference to the Bay of Fundy, exist in full and
even superior in reference to the waters on the northeastern coast of

Cape Breton, where the "Argus" w^as seized. But if her Majesty's

provincial authorities are permitted to regard as a "bay" any por-

tion of tlie sea which can be cut off by a direct line connecting two
points of the coast, liowever destitute in other respects of the charac-

ter usually implied by that name, not only wall the waters on the

north-eastern coast of Cape Breton, but on many other parts of the

shores of the Anglo-American dependencies where such exclusion

has not yet heen thought of, be prohibited to American fishermen.

In fact, the waters which vrash the entire south-eastern coast of Nova
Scotia, from Cape Sable to Cape Canso, a distance on a straight line

o Appendix, p. 498.
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of rather less than three hunch-ed miles, wouki in this way constitute
a bay from which United States fishermen would be excluded.
The undersigned, however, forbears to dwell on this subject, being

far from certain, on a comparison of all that is said in the two notes
of Lord Aberdeen of the 10th instant, as to the relaxation proposed
by her Majesty's government, that it is not intended to embrace the
waters of the northeastern coasts of Cape Breton, as Avell as the
Bay of Fund3^"

This correspondence was closed by Lord Aberdeen's note of April

21, 1845, informing Mr. Everett that his note of March 25, 1845, had

been brought "under the consideration of Her Majesty's vSecretary

of State for tlie Colonies" and that his reply to its contents, there-

fore, would be postponed ''until he shall become acciuainted ^^ith. the

results of that reference,'' but he adds:

In the meantime, however, the undersigned thinks it exi)edient to

guard himself against the assumption of Mr. Everett, that it may
have been his intention by his note of the 10th ultimo, to include
other bays on the coasts of the British North American provinces,
in the relaxation which he therein notified to Mr. Everett, as to be
applied henceforward to the Bay of Fundy. That note was intended
to refer to the Bay of Fundy alone. *»

In reporting this correspondence to the Secretary of State Mr.

Everett says, in his despatch of April 23, 1845, that I^ord Aberdeen's

previous note of March 10, 1845, had left some uncertainty as to

whether the relaxation referred to was intended to be confined to the

Bay of Fundy or to extend to other portions of the coast, and that

in answering that note he was careful to point out to Lord Aberdeen

that all the reasons for admitting the right of Americans to fish in

the Bay of Fundy applied to the waters where the Argus was

captured and with superior force, inasmuch as they were less land-

locked than the Bay of Fundy, and he adds that ''the merits of the

question are so clear that I cannot but anticipate that the decision

of the Colonial Office will be in favor of a liberal construction of the

convention." "

Mr. Everett's expectation, as expressed in this despatch, that the

decision of the Colonial Office would be in favor of a liberal con-

struction of the treaty proved to be well founded, for the Governor

of Nova Scotia was officially informed by a letter dated May 19, 1845

that, after mature deliberation. Her Majesty's Government deemed

it advisable for the interests of both countries to relax the strict rule
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of exclusion exercised by Great Britain over the fishing vessels of the

United States, entering the bays of the sea on the British North

American Coast.*^

On account of vigorous opposition from Nova Scotia, however,

nothing further was done b}'' the British Government toward relaxa-

tion at that time. The positions taken, as above indicated, by Great

Britain and Nova Scotia on this subject are discussed in the following

extract from a despatch sent on December 4, 1852 by Mr. Everett,

then Secretary of State, to Mr. Ingersoll, the American Minister at

London, with reference to this question, which at that time was again

under consideration

:

Nothing is more certain than that this precise question was under
the consideration of Her Majesty's government at this time, in conse-
quence of my complaints. This I shall prove by an authority
which Lord Malmesbury will admit to be decisive.

On the 19th May, 1845, just four weeks after Lord Aberdeen
informed me that my letters of the 25th of March and 2d of April
iiad been referred to the Colonial Office, Lord Stanley (now the Earl
of Derby, and at that time Secretary of State for the Colonies) wrote
a despatch to Viscount Falkland, governor of Nova Scotia, of which
the following is an extract:

"Her Majesty's government, having frequentl}'' had before them
the complaints of the minister of the United States in this country,
on account of the capture of vessels belonging to fishermen of the
United States by the provincial cruisers of Nova Scotia and New
Brunswick, for alleged infractions of the convention of the 20th of

October, 1818, between Great Britain and the United States, I have
to acquaint your lordship that, after mature deliberation, her
Majesty's government deem it advisable, for the interests of both
countries, to relax the strict rule of exclusion over the fishing-vessels

of the United States entering the bays of the sea on the British North
American coasts."

''I have to request that your Lordship will inform me whether you
have any objections to offer, on provincial or other grounds, to the
proposed relaxation of the construction of the treaty of 1818 between
this country and the United States."

The above is all of this important despatch which the colonial

authorities have thought proper to publish. The only cases of cap-
ture of our fishermen, of which I had specifically complained, were
those of the '' Washington" and "Argus;" and the above letter of

Lord Stanley, of course, demonstrates that I gave the American pub-
He no "incorrect view" when I led them, by my letter of 26th
April, 1845, to suppose that on my instance her Majesty's govern-
ment had under consideration, at that time, the question of extending
to the other outer bays the relaxation which had taken place in

reference to the Bay of Fimdy.

a Appendix, pp. 537-538
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Not only so, but it would seem tluit my rei)resentations had been
successful; for whereas on the 21st of April Lord Aberdeen informed
me that the relaxation announced in his note of the 10th of March
was intended to apply to the Bay of Fundy alone, Lord Stanley, four
weeks afterwards, as we have just seen, wrote to Lord Falkland that
her Majesty's government, after mature deliberation, deemed it

advisable, for the interests of both countries to extend the relaxation
to the other bays.
The omission of a portion—and that, no doubt, the most important

and significant portion—of Lord Stanley's des])atch, as published at
Halifax, puts it out of my power to quote from it his own words, as to
the extent of the proposed relaxation. It appears, however, suffi-

ciently, from the report of Mr. Attorney General Johnston of the 16th
June, 1845, that the intention of the imperial government was to
admit American fishermen into all bays, creeks, and inlets of which
the entrance is more than six miles Avide. I cite a passage from the
concluding portion of Mr. Attorney General's letter:

"It is hoped, my lord, that if an arrangement such as is contem-
plated should unhappily be made, its terms may clearly express that
the American fishermen are to be excluded from fisliing within three
miles of the entrance of the baj^s, creeks, and inlets into which they
are not to be permitted to enter.

"Some doubt on this point rests on the language of Lord Stanley "s

despatch; and the making the criterion of the restricted bays, creeks,
and inlets to be the width of the double of the three marine miles
wouKl strengthen the doubt, by raising the presumption that the
shores of these bays, &c., and the shores of the general coast, were to

be considered in the same light, and treated on the same footing."
An extract from another despatch of Lord Stanley, of the 17th of

September, will also show that it was intended to admit the American
fishermen into all the outer baj's of certain dimensions, as it will also

unhappily show the cause wh^' that liberal policy was abandoned
which had been adopted, as Lord Stanley, in his letter of the 19th of

May, 1845, had stated, with great justice, "for the interests of both
countries."

"Her Majesty's government have attentively considered the repre-

sentations contained in your despatches of 17th of June and 2d of

July, respecting the policy of granting permission to the fishermen
of the L^nited States to fish in the Bay of Chaleurs, and other largo

bays of a similar character on the coasts of New Brunswick and
Nova Scotia, and apprehending from your statements that any such
general concession would be injurious to the interests of the British

North American provinces, we have abandoned the intention we had
entertained on the subject, and shall adhere to tlie strict letter of the
treaties which exist between Great Britain and the L^nited States,

relative to the fisheries in North America, except in so far as they
may relate to tlio Bay of Fundy, whicli has been thrown open to the

Americans under certain restrictions."

You will be able to judge from these authorities whether my letter

of the 26th of A])ril, 1845, is justly chargeable with having misled
the American public as to the fact that the farther relaxation of the

exclusion of our fisliermen from the great bays had been at my
instance referred to the Colonial Office, and to the consideration of

her Majesty's government. Should the entire despatch from Lord
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Stanley to Lord Falkland, of the 19th May, 1845, ever be published, I

apprehend that it will not only still more plainly show this, which
is apparent from the fragment of it that has appeared at Halifax,

but also that the reasonableness of the American argument had been
practically recognised by her Majesty's government."

Great Britain's attempt to harmonize, if possible, the differences

between the two Governments on the questions which had arisen up

to this time under the treat}^, by relaxing the strict construction with

respect to bays, so far as the Bay of Fundy was concerned, was sup-

plemented by the suggestion that counter concessions to British

trade should be inade on the part of the United States, and negotia-

tions subsequently undertaken along the lines of this suggestion

ultimately led to the settlement of the fisheries c^uestion for the time

being by the mutual extension of trade and fisheries concessions

under the reciprocity treaty of 1854.

In Lord Aberdeen's note of March 10, 1845, to Mr. Everett, com-

municating to him the proposed relaxation of the construction

adopted by Great Britain with respect to bays, he opens the ques-

tion of reciprocal concessions as follows:

In thus communicating to Mr. Everett the liberal intentions of

her Majesty's government, the undersigned desires to call Mr. Ever-
ett's attention to the fact that the produce of the Labor of the British
colonial fishernuBn is at the present moment excluded by prohibitory
duties on the part of the United States from the markets of that
country; and the undersigned would submit to Mr. Everett that the
moment at which the British government are making a liberal con-
cession to United States' trade might well be deemed favorable for a
counter concession on the part of the United States to British trade,

by the reduction of the duties which operate so prejudicially to the
interests of the British colonial fishermen.''

Mr. Everett informed Lord Aberdeen in his note of March 25, 1845,

that he was "without instructions wliich enable him to make any

definite reply to this suggestion,
'

' and the suggestion was not carried

further at that time for the reason no doubt that Great Britain's

intention of proposing a further relaxation of the strict construction

with respect to all the other bays was prevented by the opposition

of Nova Scotia.
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Conditions immediately preceding the Reciprocity Treaty of 1854.

The questions presented in this Case do not require an examina-

tion either of the causes which brought about or the steps wliich led

up to the adoption of the Reciprocity Treaty of 1854. It will be

sufficient for the purposes of the present discussion to note that as

a result of the repeal by Great Britain of the corn duties in 1846 and

of the adoption in that year and in the following years of other free

trade legislation, which threw open the British markets to the world,

the trade relations between the British North American Colonies and

the United States began to develop along new and more important

lines. In May, 1846, the Canadian Parliament adopted an address

to the Queen, asking that negotiations be undertaken with the

United States with a view to arranging for the reciprocal admission

into the United States and Canada of the products of those countries

upon equal terms, and in December of that year the British ]Minis-

ter, Mr. Pakenham, took up the subject with the United States

Government.'*

The fisheries dispute was not directly involved in these negotia-

tions, but the British colonies urged that the United States should

remit the tariff duties on their fish, proposing in exchange for such

remission to admit the American fishermen to all the coast fisheries

from which they were excluded under the treaty of 1818.

Tliis plan of settlement met with very decided opposition in the

United States for several years, and while the subject was still under

consideration an incident occurred wliich led to some further discus-

sion of the British position on the "bays" question, and requires brief

attention here.

On July 5, 1852, Mr. Crampton, the British Charge at Washington,

wrote to Mr. Webster, the Secretary of State, referring to complaints

which had been made of encroachments by American and French

fisliing vessels upon the fisliing grounds reserved to Great Britain

by the treaty of 1818, and informed him that

—

Urgent representations having been addressed t»j her Majesty's
government by the governors of the British North American prov-
inces in regard to these encroachments, whereby the colonial fisheries

are most seriously prejudiced, directions have been given by the
lords of her Majesty's admiralty for statioiiing ofi" New Brunswick,
Nova Scotia, Prince Edward's Island, and in the Gulf of St. Uaw-
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rence, such a force of small sailing vessels and steamers as shall l)e

deemed sufficient to prevent the infraction of the treaty. **

At the same time a circular letter under date of May 26, 1852,

addressed by Sir John Packington, Secretar}' of State for the Colonies,

to the Governors of the several North American Colonies, was brought

to Mr. Webster's attention, in which letter it was stated

—

Her Majesty's Ministers are desirous of removing all grounds of

complaint on the part of the colonies, in consequence of the en-

croachments of the fishing vessels of the United States upon those

v.aters, from which they are excluded by the terms of the Convention
of 1818, and they therefore intend to despatch, as soon as possible, a

small naval force of steamers or other small vessels, to enforce the

observance of that Convention. ^

This letter also expressed a disinclination on the part of the British

Government to prevent the colonies from adopting legislation for

promoting the fisheries by means of bounties, and in it occurred the

expression "and especially pending the negotiation \\'ith the United

States of America for the settlement of the principles on which the

commerce with the British North American Colonies is hereafter to

be carried on."''

The information thus received led Mr. Webster to believe that the

British Government proposed to change its former policy and attempt

to apply the Nova Scotia construction of the meaning of the word

"bays" to the Bay of Fundy and to the other bays on the provincial

coasts as well. This view was shared by the President and all the

members of the Cabinet, '^ and under date of July 6, 1852, Mr. V7ebster,

who had left Washington on the previous day, prepared at liis home in

Massachusetts a public letter which was given out for pubUcation on

July 19th, and appeared in a Boston newspaper on that date. In

this letter Mr. Webster states that "with the recent change of Mnis-

try in England has occurred an entire change of pohcy," and after

quoting from the Packington circular, and enumerating the British

and Colonial armed vessels which were to compose the fleet to be

sent out to seize the American vessels, and reciting and commenting

on the provisions of the renmiciatory clause of the treaty of 1818,

and referring to the construction adopted by the Law Officers of the

Crown as to the meaning of the word "bays" as used in that treaty,

he concludes the letter as follows

:
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It is this construction of the intent and meaning? of the Convention
of 1818, for which the colonies have contended since 1841, and which
they have desired should be enforced. This, the Enp^lish Govern-
ment has now, it woukl appear, consented to do, and tlie immeihate
effect will be, the loss of tiie valuable fall fishing to American fisluM--

men; a complete interruption of the extensive fishinp; business of

New England, attended by constant collisions of the most unpleasant
and exciting character, which may end in the destruction or human
life, in the involvement of the Government in questions of a very
serious nature, threatening the peace of the two countries. Not
agreeing that the construction thus put upon the treaty is conform-
able to the intentions of the contracting parties, this information is,

however, made public to the end that tliose concerned in the American
fisheries may perceive how the case at present stands, and be upon
their guard. The whole subject will engage the immediate atten-

tion of the Government."

The publication of this letter by Mr. Webster was made the occa-

sion by Lord Malmesbuiy, then the Secretaiy of State for Foreign

Affairs, for requesting an interview with Mr. Lawrence, the

American Minister at London, which interview was held on August

7, 1S52, and v.-as reported to Mr. Webster by Mr. Lawrence in his

despatch of August 10th of that year. In reporting tliis interview

Mr. Lavxience writes that Lord Malmesbury said, among other

things

—

That tliis question was not understood in the United States; that
Mr. Webster had sent for Mr. Crampton to come to Boston ; that the
British government did not intend to assert any new pnnciple,

but only to protect the rights of the colonists in the fisheries, which
had been neglected by their predecessors; that what had been done,

had been done at the urgent request of the colonists themselves; that
the concessions made by Lord Aberdeen, of the right to fish in the

Bay of Fundy, were fully recognized by the present government, and
would not be withdrawn; that an armed force was sent there at this

time to keep the American fishermen three miles from the British

shores, in accordance with the provisions of the convention of 1818;
that the orders were the same, both with respect to the French and
the American fishermen; and finally, that her ^lajesty's government
did not intend, by sending an armed force into those waters, to give

offence either to the government or to the people of the United States;

the sole object being to maintain the neglected rights of the colonists. ^

The following extract from the same despatch will show in part

Mr. Lawrence's report of the views expressed by him:

I said that I deeply regretted the course taken by her Majesty's

government; that the sending of nineteen armed vessels, without
notice, to those waters, (as stated in the provincial journals,) appeared
to be a hostile movement, and one that could not but produce
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unpleasant results; that courtesj'' demanded that after the right of

fishing had been claimed and exercised for thirty years, (whether
rightfully or wrongfully,) such notice should be given to the govern-
ment of the United States as would enable it to seasonably proclaim
to all concerned the intentions of the British government. I further

stated that this measure taken at this time, when the whole American
fishing-fleet was upon the provincial coast, would appear to have
been intended (whether really so or not) to coerce the United States
into a system of trade which, it is well known, the provinces have
long sought for. I further stated that I was personally in favor of a
comprehensive and reciprocal system of trade between the United
States and the British North American provinces; but that a
measure of so much importance, involving so various interests,

could not be matured and executed without allowing time. I said

that this whole (question was at present receiving much attention, not
only in the provmces, but in all the States of the Union; that a com-
mittee of the House of Representatives had it under consideration,

and that I had understood that they were about to report a bill, or

at least to make a report. If wisely arranged, I said that I thought
the measure would prove conducive to the interests of both countries;
and I could not but regret still more that the apparently hostile

attitude of her Majesty's ministers would retard its adoption. I

said that under all the circumstances I could not but think that this

apparent measure of coercion was hastily adopted, and without that
deliberation and forethought which had usually characterized the
proceedings of British statesmen, and which was becoming a nation
acting towards those with whom they were in a state of amicable
peace, if not friendship even. I felt, therefore, I added, that under
all the circumstances a mistake had been committed in ordering a
fleet to those waters, and that I hoped the instructions to the several

authorities in the provinces and to the admiral, would be so far

modified as to open the way to a final and equitable settlement of the
question.

With this the interview of the 7th terminated."

On August 10, 1852, three da3''s after this interview, Lord Malmes-

bury wrote to Mr. Crampton at Washington, with reference to the

publication of Mr. Webster's letter, instructing him to inform Mr.

Webster that "Her Majesty's government must necessarily enter-

tain the sincerest regret that such a publication should have been

made without what appears to her Majesty's government, sufficient

inquiiy into the circumstances of the case," and explaining "how
greatly this question of the protection of British fisheries has been

misunderstood and misinterpreted in the United States," and after

reviewing the situation he says, in repetition of what Mr. Lawrence

had already reported that he said to him

—

Her Majesty's government, so far from having any intention of

now excluding American fishermen from the Bay of Fundy, are pre-

a Appendix, pp. 517, 518.
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pared to maintain that tlie relaxation granted in 1845 was reasonable
and just, and should he adhered to; and, in giving orders to strengtlien

the naval force employed to maintain the exercise of our rights

under the treaty of 1818, they could not contemj)late that the gov-
ernment of the United States would assume that a relaxation formally
granted, as regards the Bay of Fundy, was thereby cancelled, with-
out the equally formal notice which her Majesty's government
would undoubtedly feel themselves bound to have given to an ally

of the British Crown, had such an act been intended."

He further says that it was not "with any view to distvirb arrange-

ments made in good faith with the United States government, that

Her Majesty's government issued orders to their officers to put a stoj)

to illicit proceedings—proceedings which are not merely contrary to

treaty, but which are mixed up with smuggling transactions damaging

to British interests."'^ The following statement made by Lord

Malmesbury in this letter is also of interest:

As I propose that this despatch shall merely explain away certain
points which have clearly been misunderstood, I shall abstain for

the present from entering into a discussion upon the interpretation

to be given to the term "bay"; and upon this part of the subject 1

will onl}'' add that her Majesty's government intended to leave the
matter precisely where it w^as left in 1845 by the governments of

Great Britain and the United States—namely, that the relaxation as

to bays applied, as is stated in Lord Aberdeen's note to Mr. Everett
of the 21st of April, 1845, "to the Bay of Fundy alone"—any further
discussion of that question being as a matter of negotiation between
the two governments. ^

Three days later, on the 13th of the same month, Lord Malmesbury

wrote to Mr. LawTence on the same subject as follows

:

The orders that are to go out to om- admiral, and of which I have
given Mr. Crampton notice, are

—

Not to interfere with the Magdalen islands.

To consider the Bav of Fundy on the same footing as we placed it

in 1845.

To capture American fishing vessels only under precisely [the] same
circumstances as those which would have been acted upon of late

years, and when manifestly infringing the treaty.

To exercise these instructions with the greatest forbearance and
moderation.''

It appears from Mr. Lawrence's despatch to Mr. Webster, dated

August 13, 1852, that at the request of Lord Malmesbury, he had

held a further interview with him two days before, and as a residt

of that interview, Mr. Lawrence reported as follows:

Lord Malmesbury will probabl}' propose to leave that part of the

treaty about which we disagree, for the present, just where it has been,
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and will direct the British authorities to confine their exertions to

within three marine miles of the shore, to exercise their power with
great leniency, and not to make captures except under flagrant cir-

cumstances. He wishes to place the question in position to be ad-
justed, if possible, when the present excitement has passed away.
Whatever may be the views of the colonists, the government here has
every desire to settle the whole matter. They have committed an
error which I think they wish to repair as soon as possible."

This view was confirmed by the character of the orders which

were actually issued, for they proved to be even less stringent than

Lord Malmesbury had reported, as will appear from the following

incident

:

On August 23, 1852, Vice-Admiral Sejmiour, in command of the

British vessels at the North Atlantic station, wrote to the Lieutenant

Governor of Nova Scotia, enclosing a copy of statements of American

fishermen as to notices given them by the commanders of the pro-

vincial vessels employed for the protection of the fisheries, respecting

the limits within which they were allowed to fish, which statements

were as follows:

1. R. W. Armistead, Master of the United States schooneT Ange-
iiora, of Frankfort, states about the 27th of July, he went on board
the Responsible, and was informed by her Commander, that if he
found lum fishing within three marine miles of a fine drawn from
Cape Gaspe to North Point of Prince Edward's he would seize his

vessel.

2. Stephen Morey, master of the U. S. schooner R. Roster, of Deer
Island, stated that he went on board ''Halifax" laying in McNair's
Cove, Gut of Canso, about the 23rd of July, and was informed by
the Commander of that vessel, that his orders were to draw a line

from Port Hood to the East Point of P. E. Island, thence to the
North Point of P. E. Island, thence to Birch Point on Mission Island,

and that he would seize any vessels that he found fishing witliin three

marine miles of that line.

3. William Page, Master of the U. S. schooner Paragon, of New-
buryport, stated to Mr, Sutton, that on or about the 23rd of July he
was informed by the Commander of the Schr. Responsible that he
should draw a line from headland to headland on any part of the
coast of Nova Scotia, and seize any vessel that he found fishing

within three marine miles of such a line.

4. Stephen Randall, Master of the U. S, Sclir. Montezuma, states

that on or about 20tli Jul}^, whilst laying in Pirates Cove, Gut of

Canso, he met the Master of the Halifax, (James Laybold), who
informed him that he was not allowed to fish within tln-ee marine
miles of a line drawn from the North Cape to Cape Gaspe, and that
he would seize his vessel if he found him fishing wdthin that distance
of that Line,
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Several other Masters of American vessels corroborated these
statements, but I did not tliink it necessary to take the particulars.*

Admiral Seymour adds in his letter enclosing these statements

:

I am not aware of the hnes therein described having been sanc-
tioned by authority.

By direction of the Lieutenant Governor of Nova Scotia, the Pro-

vincial Secretary wrote on August 26, 1852, to, Captain Laybold and

Captain Dodd of the Provincial Revenue cutters Ilalifax and Respon-

sible, calling their attention to these statements and asking them to

furnish without delay
'

' such explanation as will enable the Lieuten-

ant Governor to judge how far the conversations which are made
matter of complaint, have been accurately reported," and adding:

"In the meantime you will take care to detain no vessel which is

not found trespassing within three miles of land." ^

Before this official inquiry had reached Captain Dodd of the

Responsible, it appears that the statements referred to had alreadv

been called to his attention by the Admiral, and on August 29, 1852,

he wrote to the Provincial Secretary denying the responsibility for

any of the statements except that reported to have been made by

William Page, with respect to which he says

:

The assertion of Wilham Page, Master of the Schooner Paragon,
may be correct, for I did to several American Captains (and he may
have been one of them) say, that I should draw a line from the head-
lands of the Coast and Bays of Cape Breton, and seize all American
Vessels found trespassing within three marine miles of such line, and
such are my intentions imtil further orders, as I consider myself
bound to do so by my instructions, in which I am referred to the
Convention of 1818; and as it would be great presumption in me to
attempt to put any construction on that Treaty, I feel myself bound
by the opinions of the Queen's Advocate, and Her Majesty's Attorney
General, given in 1841; and also by the result of the trial of the
American Schooner Argus, wliich vessel was seized by me within a
line drawn from Cow Bay Head to Long Point, near Cape North,
Cape Breton, and condemned. '^

The Provincial Secretary's official communication having subse-

quently reached him, he again WTote on September 1, 1852, receding

from his earlier position and stating in submission to his official in-

structions, that "the orders not to detain vessels unless found tres-

passing vnthin three miles of land shall be strictly attended to."'*

The other captain replied on September 1, 1852, denying all

responsibility for the statements referred to.
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No further correspondence seems to have been exchanged with

reference to Mr. Webster's misunderstanding of Lord Mahnesbury's

intentions, but the President in his annual message to Congress, dated

December 6, 1852, calls attention to the incident and the situation

out of which it arose, and makes the following statement with refer-

ence to the settlement of the fisheries question in connection with the

pending reciprocity negotiations

:

These circumstances, and the incidents above alluded to, have led
me to think the moment favorable for a reconsideration of the entire

subject of the fisheries on the coasts of the British provinces with a
view to place them upon a more liberal footing of reciprocal privilege.

A willingness to meet us in some arrangement of this kind is under-
stood to exist, on the part of Great Britain, with a desire on her part
to include in one comprehensive settlement as well this subject as the
commercial intercourse between the United States and the British
provinces. I have thought that, whatever arrangements may be
made on these two subjects, it is expedient that they should be em-
braced in separate conventions. The illness and death of the late

Secretary of State prevented the commencement of the contemplated
negotiation. Pains have been taken to collect the information re-

quired for the details of such an arrangement. The subject is attended
with considerable difficulty. If it is found practicable to come to an
agreement mutually acceptable to the two parties, conventions may
be concluded in the course of the present winter. The control of

Congi'ess over all the provisions of such an arrangement, affecting the
revenue, will of course be reserved."

Mr. Webster' s interpretation of
'

' hays
'

'

.

Before passing from the consideration of IVlr. Webster's public letter

of July 6, 1852, a misapprehension, which has arisen on the part of

Great Britain with respect to ^Ir. Webster's interpretation of the

meaning of the word " bays " as used in the treaty, requires correction.

This question came up for discussion in the proceedings before the

Halifax Commission under the treaty of 1871, and much reliance was

placed by Great Britain on the follow^ing statement in Mr. Webster's

letter as supporting the "headland theory"

:

It would appear that by a strict and rigid construction of this

article, fishing vessels of the United States are precluded from entering
into the bays or harbors of the British provinces, except for the piu--

poses of shelter, repairing damages, and obtaining wood and water.
A bay, as is usually understood, is an arm or recess of the sea, entering
from the ocean between capes or headlands: and the term is applied
equally to small and large tracts of water thus situated. It is com-
mon to speak of Hudson's Bay, or the Bay of Biscay, although they
are very large tracts of water.
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The British authorities insist that England has a right to draw a line

from headland to headland, and to capture all American fishermen
who may follow their pursuits inside of that line. It was undoubtedly
an oversight in the Convention of 1818, to make so large a concession
to England, since the United States had usually considered that those
vast inlets or recesses of the ocean ought to be open to American
fishermen, as freely as the sea itself, to within three marine miles of

the shore."

That this is not a statement of Mr. Webster's opinion of the tnie

intent and meaning of the treaty is evident from his use of the word

''oversight" which is clearly intended to apply to the employment

of language inaccurately expressing the understanding of the parties,

and in fact at the end of the letter, in a paragraph which is generally

suppressed when the paragraph above quoted is made use of, he dis-

tinctly states his dissent from the "headland theory" interpretation

as follows:

Not agreeing that the construction thus put upon the treaty is

conformable to the mtention of the contracting parties, this informa-
tion is, however, made public to the end that those concerned in the
American fisheries may perceive how the case at present stands and
be upon their guard."

Mr. Webster's letter taken as a whole and considered in the light

of the, surrounding circumstances cannot fairly be understood as

expressing an opinion in support of the British contention, and there

was certainly no misapprehension on this point on the part of Great

Britain at the time the letter was written, for it will be remembered

that Lord Malmesbury, in commenting on the publication of the

letter, said, in his note of August 10, 1852 to Mr. Crampton, "her

Majesty's government must necessarily entertain the sincerest regret

that such a publication should have been made" etc.^

It may be assumed that if Mr. Webster's letter had been regarded

as expressing an opinion in support of the British contention, no

regret at its publication would have been entertained by the British

Government.

Furthermore the opinion held by Mr. AVebster at that time as to

the meaning of the word "bays" as used in the treaty, is set forth

with great clearness and force in a memorandum prepared by him

in July, 1852, to be sent to ^Mr. Crampton, but which unfortunately

was never sent owing to Mr. Webster's failing health and untimely

death before it was completed. This mem(Trandum shows an exhaust-
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ive study of tlie entire history of the fisheries controversy, and in it

Mr. Webster reaches the conclusion that the term "bays" as used in

the renunciatory clause means the inner bays in distinction from

the outer part of the great indentations of the coast."

It will be found that Mr. Webster's views are in accord with those

of Mr. Rush, one of the American Plenipotentiaries who negotiated

the treaty, as will appear from an examination of several state-

ments published by Mr. Rush on the subject, one of wliich was writ-

ten on July 18, 1853, to Mr. Marcy, then Secretary of State, in re-

sponse to a request for his views on the subject, and in this he says,

referring to the treaty of 1818

—

In signing it. we believed that we retained the right of fishing in

the sea, whether called a bay, gulf, or by whatever other term des-
ignated, that washed an}^ part of the coast of the British North
American Provinces, with the simple exception that we did not come
within a marine league of the shore. We had this right by the law
of nations. Its confirmation was in the treaty of :83. We retained
it undiminished, unless we gave it up by the first article of the con-
vention of 1818. This we did not do. The article warrants no such
construction.''

Mr. Rush's statements on this subject, coming as they do from

the highest possible authority upon the true intent and meaning of

the renunciatory clause as understood at the time the treaty was

made, are entitled to careful consideration and are printed in full

in the Appendix to this Case.*^

The decision of the Claims Commission of 1853 in the Washington and
Argus cases.

Under the Claims Convention of February 8, 1853, between the

United States and Great Britain, claims for damages for the seizures

of the Washington and the Argus were submitted for decision to the

Joint Commission established by that convention for the settlement

of claims, and on the disagreement of the commissioners both of these

cases were decided in favor of the claimant by the umpire, Mr. Joshua

Bates, who sustamed in all respects the contentions of the United

States as to the true intent and meaning of the word "bays" as used

in the treaty of 1818. The full text of these decisions is given below:
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The Washington case—Decision of Bates, Umpire.

The schooner Washington was seized by the revenue schooner
Juha, Captain Darby, while fisliing in the Bay of Fvnidy, ten miles
from the shore, on the 10th of May, 1843, on the charge of violating

the treaty of 1818. She was carried to Yarmouth, Nova Scotia, and
there decreed to be forfeited to the cro\m by the judge of the vice
admiralty court, and with her stores ordered to be sold. The owners
of the Washington claim for the value of the vessel and appurte-
nances, outfits and damages, $2,483, and for eleven yeai"s interest

$1,638, amounted together to $4,121. By the recent reciprocity

treaty, happily concluded between the iTnited States and Great
Britain, there seems no chance for any future disputes in regard to

the fisheries. It is to be regretted, that in that treaty, provision

was not made for settling a few small claims of no importance in a

pecuniary sense, which were then existing, but as they have not been
settled, they are now brought before this commission.
The AVasliington fishing schooner was seized, as before stated, in

the Bay of Fundy, ten miles from the shore, off Annapolis, Nova
Scotia.

It will be seen by the treaty of 1783, between Great Britain and
the United States, that the citizens of the latter, in common with
the subjects of the former, enjoyed the right to tahe and cui^e fish on
the shores of all parts of tier ^lajesty's dommions in America, used
by British fishermen; but not to dry fish on the island of Newfomid-
land, which latter privilege was confined to the shores of Nova Scotia

in the following words: ''And American fishermen shall have liberty

to dry and cure fish on any of the unsettled bays, harbors and creeks

of Nova Scotia, but as soon as said shores shall become settled, it

shall not be lawful to dr}' or cure fish at such settlement, without a
previous agreement for that purpose with the inhabitants, proprie-

tors, or possessors of the ground.
'

The treaty of 1818 contains the following stipulations in relation

to the fishery: "Whereas, differences have arisen respecting the

liberty claimed by the United States to talce, dry, and cure fish on
certain coasts, hays, harbors, and creeJcs of his Britamiic Majesty's

dominions in Arnerica, it is agreed that the inhabitants of the United
States shall have, in common with the subjects of his Britamiic

Majesty, the liberty to fish on certain portions of the southern,

western, and northern coast of Newfoundland ; and, also, on the coasts,

bays, harbors, and creeks, from Mount Joly, on the southern coast

of Labrador, to and through the straits of Belle Isle; and thence

northwardly indefinitely along the coast, and that ^Uuerican fisher-

men shall have liberty to dry and cure fish in any of the unsettled

bays, harbors, and creeks of said described coasts, luitil the same
become settled, and the United States renounce the liberty hereto-

fore enjoyed or claimed by the inhabitants thereof, to take, dry, or

cure fish, on or within three marine miles of any of the coasts, bays,

creeks, or harbors of his Britannic Ivlajesty's dommions in America,

not included in the above mentioned limits: provided, however, that

the ^\jnerican fishermen shall be admitted to enter such bays or

harbors, for the purpose of shelter, and of repairing damages therein,

of purchasing wood, and of obtaining water, and for no other purpose

whatever. But they shall be under such restrictions as may be
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necessary to prevent their taking, drying, or curing fish therein, or

in any other manner whatever abusing the privileges hereby reseived

to them.''

The question turns, so far as rehites to tlie treaty stipulations on
the meaning given to the word "bays" in the treaty of 1783. By
that treaty the Americans had no right to dry and cure fish on the

shores and hays of Newfoundland, but they had that right on the

coasts, hays, harhors and creeks of Nova Scotia; and as they must
land to cure fish on the shores, bays, and creeks, they were evidently

admitted to the shores of the hays, etc. By the treaty of 1818, the

same right is granted to cure fish on the coasts, bays, etc. of New-
foundland, but the Americans relinquished that right, and tlie right

tofsJi icitMn three miles of the coasts, hays, etc. of Nova Scotia. Taking
it for granted that the framers of the treaty intended that the word
"bay or bays" should have the same meaning in all cases, and no
mention being made of headlands, there appears no doubt that the

Washington, in fishing ten miles from the shore, violated no stipula-

tions of the treaty.

It was urged on behalf of the British government, that by coasts,

bays, etc., is understood an imaginaiy line, drawn along the coast

from headland to headland, and that the jurisdiction of her Majesty
extends three marine miles outside of this line; thus closing all the

bays on the coast or shore, and that great bod}^ of water called the

Bay of Fimdy against Americans and others, making the latter a
British baj'. This doctrine of headlands is new, and has received a
proper limit in the convention between France and Great Britain of

2d August, 1839, in which "it is agreed that the distance of three

miles fixed as the general limit for the exclusive right of fishery upon
the coasts of the two countries shall, with respect to bays, the mouths
of which do not exceed ten miles in width, be measured from a straight

line drawn from headland to headland."
The Bay of Fundy is from 65 to 75 miles wide, and 130 to 140 miles

long, it has several bays on its coasts; thus the word bay, as applied

to this great bod}^ of water, has the same meaning as that applied to

the Bay of Biscay, the Bay of Bengal, over which no nation can have
the right to assume the sovereignty. One of the headlands of the

Bay of Fundy is in the United States, and ships bound to Passama-
quoddy must sail through a large space of it. The island of Grand
Menan (British) and Little Menan (American) are situated nearly on
a line from headland to headland. These islands, as represented in

all Geographies, are situate in the Atlantic Ocean. The conclusion, is,

therefore, in my mind irresistible, that the Bay of Fundy is not a
British bav, nor a bay within the meaning of the word, as used in the

treaties of 1783 and 1818.
The owners of the Washington, or their legal representatives, are

therefore entitled to compensation, and are hereby awarded not the

amount of their claim, which is excessive, but the sum of three

thousand dollars, due on the 15th January, 1855.

The opinion of the American Commissioner in this case is printed

in full in the Appendix."
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The Argus case—Decision of Bates, Umpire.

The Umpire appointed agreeably to the provisions of the Conven-
tion entered into between Great Britain and the United States on the
8th of Februaiy 1853 for the Adjustment of Clamis by a Mixed Com-
mission having been duly notified by the Commissioners under the
said Convenion that they had been unable to agree upon the decision
to b*e given with reference to the Claim of the Owners of the Schooner
"Argus" of Portland United States Doughty Master against the
British Government; And having carefully examined and considered
the papers and Evidence produced on the Hearing of the said Claim
and having conferred with the said Commissioners thereon hereby
reports that the Schooner "Argus" 55 tons burthen was captured on
the 4th August 1844 while Fishing on St. Ann's Bank by the Revenue
Cruiser Sylph of Lunenburg Nova Scotia commanded by William
Carr—Phillip Dod seizing Master—carried to Sidney where she was
stripped and everything belonging to her sold at Auction. At the
time of the Capture the "Argus" was stated on Oath to have been 28
Miles from the nearest land Cape Smoke there was therefore in this

case no violation of the Treaty of 1818. I therefore Award to the
Owners of the Argus or their legal Representatives for the loss of

their vessel outfits stores and fish the sum of Two thousand Dollars on
the 15th January 1855.

Joshua Bates, Ufnpire.

London 23d December 1854.

PERIOD FROM 1854 TO 1871.

Treaty of June 5, 1854.

The treaty of June 5, 1854, between the United States and Great

Britain, commohly called the Reciprocity Treaty, went into opera-

tion on September 11, 1854, for a fLxed term of ten years from that

date and thereafter until the expiration of twelve months after notice

given by either party to the other of its wish to terminate. It was

terminated on March 11, 1866, by notice from the United States.

So far as it related to the fisheries controversy under the treaty of

1818, its purpose, as recited in the preamble, was to avoid further

misunderstandings between the citizens and subjects respectively of

the United States and Great Britain in regard to the extent and the

right of fishing on the coasts of British North America, secured to

each by Article I of the treaty of 1818.
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The fisheries provisions of this treaty are printed in full in the

Appendix,'^ and the followinc; extract from them will show their rela

tion to the fisheries provisions of the treat}^ of 1818:

It is agreed by the high contracting parties that in addition to the
Hberty secured to the United States fishermen by the above-men-
tioned convention of October 20, 1818, of taking, curing and dr^'ing

fish on certain coasts of the British North American Colonies therein

defined, the inhabitants of the United States shall have, in common
with the subjects of Her Britannic Majesty, the liberty to take fish

of every kind, except shell-fish, on the sea coasts and shores and in

the bays, harbors and creeks of Canada, New Brunswick, Nova Scotia,

Prince Edward's Island, and of the several islands, thereunto adja-

cent, without being restricted to any distance from the shore, with
permission to land upon the coasts and shores of those colonies, and
the islands thereof, and also upon the Magdalen Islands, for the pur-

pose of drying their nets and curing their fish; provided that, in so

doing, they do not interfere with the rights of private property, or

with British fishermen, in the peaceable use of any part of the said

coast in their occupancy for the same purpose.
It is understood that the above-mentioned liberty applies solely to

the sea fishery, and that the salmon and shad fisheries, and all fish-

eries in rivers and the mouths of rivers, are hereby reserved exclu-

sively for British fishermen.''

Article II contains reciprocal provisions in similar form, applying

to fishing by British subjects on the ''eastern sea-coasts and shores

of the United States, north of the 36th parallel of north latitude, and

on the shores of the several islands thereunto adjacent, and in the

bays, harbors, and creeks of the said sea-coast and shores of the United

States and of the said islands." "

Article VI provided for the extension of the foregoing provisions to

Ne\vfoundland so far as they were applicable.

It will be perceived that in so far as these provisions related to the

coasts now under consideration, they left undisturbed the liberties

to which the American fishermen were entitled under the treaty of

1818, and in addition extended to them the liberty of access to all the

waters and coasts from which they were excluded by that treaty, ex-

cepting only the mouths of rivers; these new provisions therefore

were superadded to the fisheries provisions of the treaty of 1818.

During the entire period that this treaty was in force, no question

of dispute involving the fisheries arose between the United States and

Great Britain. Subsequently, in 1880, in a dispute which arose under

the treaty of 1871, in connection with the Fortune Bay seizures, a

o Appendix, p. 25. & Appendix, p. 26. c Appendix, p. 27.
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circular letter which Secretaiy of State Marcy had addressed to the

American iishermen in 1856 was cited by Lord Salisbury in support of

the British contention as to the effect of the words "in common with

British subjects" which are found in all of these treaties. The ques-

tions thus presented may more conveniently be considered in con-

nection with the circumstances and conditions surrounding them,

which are reviewed later.

The situation following the expiration of the Treaty of 1854-

As the date of the expiration of the treaty of 1854 approached, the

desire to avoid a renewal of the difficulties under the treaty of 1818,

which had been set at rest by the treaty of 1854, directed the atten-

tion of both governments to the advisability of entering into some

new arrangement on the subject. The steps which were taken in

this direction on the part of Great Britain up to the date of the ex-

piration of the treaty, and the British views of the American position

at that time, are of interest and will be found stated at some length

in a communication written on March 17, 1866, by Lord Clarendon,

Secretary of State for Foreign Affairs, to Sir Frederick Bruce, the

British Minister at Washington. **

On February 16, 1866, a month prior to the expiration of the

treaty, Sir Frederick Bruce wrote to Mr. Seward, the Secretary of

State, stating that "Her Majesty's Government would be well content

to renew the Treaty in its present form" or to reconsider "and so to

modify its terms as to render it, if possible, more beneficial to both

countries than it has hitherto been," and he further suggested that if

the United States should prefer the latter course, an arrangement of a

provisional character might be entered into with a view to affording

time for fresh negotiations. The reasons which had induced the

United States to terminate the treaty made the suggestion of its

renewal unacceptable, and Mr. Seward replied to the British Minister

on the day following this proposal "that careful inquiry made

during the recess of Congress induced the President to believe that

there was then no such harmony of public sentiment in favor of the

extension of the treaty as would encourage him in directing nego-

tiations to be opened." * On the 10th of April, 1866, however, Mr.

Seward instructed Mr. Charles Francis Adams, then American Minister

at London, to propose to Lord Clarendon an arrangement for the

« Appendix, p. 562. & Appendix, pp. 560-562.
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temporary regulation of the matter in the manner provided in the

following draft of a protocol, which he enclosed

:

Whereas in the 1st article of the convention between the United
States and Great Britain, concluded and signed in London on the
20th of October, 1818, it was declared that " the United States hereby
renounce forever any liberty heretofore enjo3'ed or claimed by the
inhabitants thereof to take, dry, or cure fish on or within three marine
miles of any of the coasts, bays, creeks, or harbors of his Britannic
Majesty's dominions in America not included within certain limits
heretofore mentioned;" and whereas diflerences have arisen in re-

gard to the extent of the above mentioned renunciation, the govern-
ment of the United States and her Majesty the Queen of Great
Britain, being equally desirous of avoiding further misunderstand-
ing, have agreed to appoint, and do hereby authorize the appoint-
ment of a mixed commission for the following purposes, namely:

1. To agree upon and define by a series of lines the limits wdiich
shall separate the exclusive from the common right of fishing on
the coasts and in the seas adjacent of the British North American
colonies, in conformity with the 1st article of the convention of 1818;
the said lines to be regularly numbered, duly described, and also
clearly marked on charts prepared in duplicate for the purpose.

2. To agree .upon and establish such regulations as may be neces-
sary and proper to secure to the fishermen of the United States the
privilege of entering bays and harbors for the purpose of shelter and
of repairing damages therein, of purchasing wood, and of obtaining
water, and to agree upon and establish such restrictions as may be
necessary to prevent the abuse of the privilege reserved by said con-
vention to the fishermen of the United States.

3. To agree upon and recommend the penalties to be adjudged, and
such proceedings and jurisdiction as may be necessary to secure a
speedy trial and judgment with as little expense as possible, for the
violators of rights and the transgressors of the limits and restrictions

which may be hereby adopted:
Provided, however, that the limits, restrictions and regulations

which may be agreed upon by the said commission shall not be final,

nor have any effect, until so jointly confirmed and declared by the
United States and her Majesty the Queen of Great Britain, either

by treaty or by laws, mutually acknowledged and accepted b}^ the
President of the United States, by and with the consent of the Senate
and by her Majesty the Queen of Great Britain.

Pending a definitive arrangement on the subject, the United States
government engages to give all proper orders to officers in its employ-
ment, and her Britannic Majesty's government engages to instruct
the proper colonial or other British officers to abstain from hostile

acts against British and United States fishermen respectively."

Pursuant to Mr. Seward's instructions, Mr. Adams promptl}' sub-

mitted the draft of the proposed protocol to Lord Clarendon, and on

May 11, 1866, Lord Clarendon wrote to Sir Frederick Bruce, author-

" Appendix, p. 570.
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izing him to accept this proposal on certain conditions, whicli he

stated as follows:

Her Majesty's Government understand that ''the southern coast
of Newfoundland, which extends from Cape Ray to the Rameau
Islands;" "the western and northern coasts of Newfoundland, fTom
the said Cape Ray to the Quirpon Islands;" "the shores of the Mag-
dalen Islands;" "the coasts, bays, harbours, and creeks horn. Mount
Joly, on the southern coast of Labrador, to and through the straits of

Belle Isle, and thence northwardly, indefinitely, along the coast;"

and also "the unsettled bays, harbours, and creeks of the southern
part of the coast of Newfoundland hereabove described, and of the
coast of Labrador" will be excluded from the operations of the Com-
mission, whose duty w^ill therefore be confined to ascertaining what
is the real extent and meaning of the renunciation, on the part of

the United States, "to take, dry, or cure fish on or ^vitllin three
marine miles of any of the coasts, bays, creeks, or harbours of His
Britannic Majesty's dominions in America not included within the
above-mentioned limits;" and, ha^-ing ascertained these points, then
to lay down regulations under which United States' fishermen may be
"admitted to enter such bays or harbours for the purpose of shelter

and repairing damages therein, of purchasing wood, and of obtaining
water;" and to agree upon a system of pohce for enforcing the con-
clusions at which the Commission may arrive.

If I have correctly described the object of the United States in the
present proposal, Her Majest3^'s Government will readily accede to it,

and will cordially co-operate in removing a source of much irritation

between the subjects and citizens of the two countries.

In any case, however, Her Majesty's Government would reserve,

as that of the United States are also prepared for themselves to

reserve, the right of considering the recommendations of the Joint
Commission, before they can finally be held binding on the two Gov-
ernments; and Her ^lajesty's Government would hold themselves
entitled to maintain, pending the determination of the questions to

be discussed, the principle for which they have heretofore contended,
and to enforce all regulations and assert all rights which previously
to the conclusions of the Reciprocity Treat}^, the British Government
asserted and enforced. Therefore, if the purport of the concluding
paragraph of Mr. Adams' paper is meant by the L^nited States to

involve an obligation on the part of Her Majesty's Government to

continue to allow, during the sitting of the Commission, fishermen of

the United States to enjoy in British waters the privileges under the

Reciprocity Treaty which the Government of the Laiited States have
now renounced for their citizens, you vrill frankly state to ^Ir. Seward
that into such an engagement Her Majesty's Government cannot
enter.

Her Majesty's Government are most desirous that the rights of the

Colonies should be so enforced as to give the least possible occasion

for complaint or discussion. They have cordially approved, and
have recommended to the Governments of the other British Provinces,

a proposal made by the authorities of Canada, that American fisher-

men should for the present season be allowed to enjoy, under special

licenses, the benefits conferred by the Reciprocity Treaty, and they
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will be glad to learn that the Lower Provinces have adopted an
arrangement intended to prevent the change of circumstances from
operating suddenly to the injury of the fishing interests of citizens of

the United States; but they cannot engage indefinitely to adhere to

this system, though they are perfectly prepared to concert with the
United States for substituting for it a more permanent arrangement
which, either solely applicable to fisheries, or more generally com-
prising the common interests of Her Majesty's subjects, and those of

the citizens of the United States, shall hold out a promise of mutual
interest to both parties, and the strongest assurance of peace and
good-will between the two Governments.
You will, of course, freely communicate with Her Majesty's Colo-

nial authorities on the matters referred to in this despatch. **

Great Britain's unwillingness ''to continue to allow, during the

sitting of the Commission, fishermen of the United States to enjoy in

British waters the privileges under the reciprocity treaty which the

Government of the United States have now renounced for their

citizens" left open the whole question of how a recurrence of the

hostile treatment of American fishermen by the provincial authori-

ties could be prevented pending the settlement of their differences as

to their respective rights under the treaty of 1818.

This difficulty was in pert met by carrjdng out the proposal above

referred to by Lord Clarendon, which had been made by the authori-

ties of Canada, "that American fishermen should for the present

season be allowed to enjoy, under special licenses, the benefits con-

ferred by the reciprocity treaty." This plan was concurred in by

Nova Scotia, New Brunswick, and Prince Edward's Island as Mr.

Seward was advised by Sir Frederick Bruce in his notes of June 24,

and July 21, 1866,^ and was continued until 1870.

During this period, however, an attempt was made by the provin-

cial authorities to apply to American fishing vessels found without a

special license an even more extreme and severe interpretation of

the treaty and the local laws adopted for its enforcement than had

been attempted at any time prior to the treaty of 1854. The British

North America Act of March 29, 1867, under which the provinces of

Nova Scotia, New Brunswick, and Quebec became a part of the

Dominion of Canada, gave the Dominion Government authority

over their sea-coast fisheries, and on May 22, 1868, that Government

adopted an act respecting fishing by foreign vessels on those coasts."

The treatment of American vessels under this act and under the

« Appendix, p. 574. ^Appendix, pp. 578, 579. c Appendix, p. 133.
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amendment of it adopted on May 12, 1870," led to a report on the

subject by the United States Consul at llaUfax untler date of October

3, 1870, in which he says:

Fishery laws.—The existing laws relating to the fisheries consist of

the treaty of 1818, between the United States and Great Britain; the
imperial act framed June 14, 1819, for the purpose of carrying the
provisions of the treaty into effect; the British Xort!i American act
framed March 29, 1867, giving authority to the Canadian govern-
ment over the sea-coast and inland fisheries; and the Dominion acts
framed respectively May 22, 1868, and May 12, 1870, relating to
tlsliing by foreign vessels.

All these acts, Canadian as well as imperial, purport to be founded
upon the treaty of 1818, and designed to enforce its provisions.
Some of the provisions of the colonial acts respecting the fisheries

are borrowed from imperial statutes relating to trade and navigation,
and although enacted to protect the in-shore fisheries, are not
strictly applicable to fishing vessels.

Supplies.—In no act is there any prohibition against fishing vessels

visiting colonial ports for supplies. The silence of all the acts upon
this point, and the practice of more than half a century under im-
perial laws, framed expressly for the purpose of carrying into effect

the provisions of the treaty, justify the conclusion that no such pro-
hibition was contemplated by it. This view of the subject derives
additional support from the fact that at the time of the adoption of

the treaty the mackerel fishing, as now carried on, was comparatively
Miiknowm.
During the intervening years between 1818 and 1870, throughout

all the controversies between the United States and Great Britain
on the subject of the fisheries, no question until the present had
arisen in reference to supplies. They were always readily procured
in colonial ports, and the trade being profitable to the people of the
colonies, was facilitated by the local authorities.

The controversies which preceded the adoption of the reciprocity

treaty related principally to our right to fish in certain bays, and to

the exact limits within which American fishermen, by the convention
of 1818, were entitled to fish on the coasts of British North America.
The rights insisted upon by citizens of the United States were

practically decided in their favor by the commissioners appointed
under the convention of 1853, between the United States and Great
Britain, in the case of the schooner Washington. That schooner,
while fishing in the Bay of Fund}' in 1843, ten miles distant from
the shore, was seized by the British authorities, taken into Yar-
mouth, Nova Scotia, and there condemned for a violation of the
fishery laws.

In 1853, after the adoption of the reciprocity treaty, the case

was brought before the commissioners on a claim of the owners of

the schooner for damages; and after a full and careful examination
was decided in favor of the claimants, to whom damages were awarded
for the illegal seizure and condemnation. Since that time what is

termed the ''headland" interpretation of the treaty, theretofore at

a Appendix, p. 136.
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different times insisted upon by Great Britain, and uniformly op-
posed by the United States, if not actually abandoned, has been
held in abeyance, and it is not probable that any questions will

hereafter arise in relation to it between the two countries.

In regard to fishing supplies, the practice which has so long pre-

vailed of procuring them in colonial ports, with the full knowledge
and consent of both governments, whose citizens have mutually
shared in the benefits resulting from such practice, must be regarded
as a practical construction given to the treaty which concludes all

parties.

Transshi'pment in lond.—Since the abrogation of the reciprocity

treaty until within a few weeks past, it has been the practice of the
colonial authorities to permit the transshipment in bond of American-
caught fish. The practice was founded upon no statutory enact-

ment, but was adopted as a commercial regulation, mutually bene-
ficial to our fishermen and the people of the provinces. It afforded

facilities to the former in the prosecution of a lawful and useful

avocation, and increased the trade and contributed to the prosperity

of the latter. ^Vhile its discontinuance, in itself, violates no estab-

lished commercial usage between friendly nations, as in the case

of the prohibition of supplies to our fishermen, yet the time of its

discontinuance, in the midst of the fishing season, without previous
notice, and when much greater and more important bonding privileges

were, and still are, extended by the United States to the British colo-

nies, is a just cause of complaint.
Fresh fish.—Wliile fresh fish, the product of the British North

American fisheries, is admitted into the United States duty fi^ee, our
fishermen are prohibited from procuring ice for fresh fish caught
while fishing side by side with British fishermen on the same banks.

Pilotage.—To subject fishing vessels coming in to colonial ports, as

is now the case, to the compulsory regulations respecting pilotage

applied to merchant vessels, and at the same time to deny them when
in port the ordinary privileges extended to such merchant vessels,

is manifestly unjust.

Burden of proof changed.—The Dominion act framed in 1868 re-

verses, in violation of the principles of common law, the ordinary
modes of proof, and declares, in section ten, that ''in case a dispute
arises as to whether any seizure has or has not been legally made, or
as to whether the person seizing was or was not authorized to seize

under the act, the burden of proving the illegality of the seizure shall

be upon the owner or claimant." Under tlris section an American
fishing vessel coming into port in the exercise of a conceded and un-
restricted treaty right, either for the purpose of shelter, of repairing

damages therein, of purchasing wood, and obtaining water, and un-
lawfully seized, instead of being presumed to be in port for a lawful
purpose, is presumed by the act of seizure itself, however unauthor-
izeci, to be guilty of a violation of the fishery laws. Thus the pre-

sumption of guilt, which is to subject a fishing vessel to seizure and
confiscation, is made, in the first instance, to depend upon the caprice

of the seizing officer, and not upon the conduct of the officers and
crew of the captured vessel. It is obvious that such a rule of action

must be instrumental in inflicting wrong and injury upon innocent
and unoffending parties.



PERIOD FROM 1854 TO 1871. 141

Strait of Canso. * * * *

Vessels required to leave port.—The maimer in which the fishery-

laws are now construed and attempted to be enforced by the Domin-
ion authorities, if acr[uiesced in would amount to a practical exclusion
of our fishing vessels from colonial ports; for, although their right

to enter for the purpose of "shelter, repairing damages, purchasmg
wood and obtaining water," is guaranteed by solemn treaty, yet, no
sooner do they now enter, than, contrary to all former practice,

they are required to depart even before it is ascertained for what
purpose and under what circumstances they resort thither.

While authority is given to certain officers, both imperial and
Canadian, to seize any American fisliing vessel "found within three
marine miles of any of the coasts, bays, creeks, or harbors in Canada,"
wliich, after examination, "has been found fishing or preparing to

fish, or to have been fisliing in British waters," yet nothing in any
of the acts respecting the fisheries warrants this summary exclusion of

such vessel from port, or proliibits any vessel from entering as well
for the purpose of procuring suppHes, as for shelter, repairs, wood
and water. On the contrary, the fishery laws themselves, as well

as the regulations respecting pilotage, recognize the right of foreign

fisliing vessels freely to enter the ports of the British North American
provinces.

The rigorous measures now for the first time adopted, which
materially affect the interests of a large class of American citizens

engaged in the prosecution of an important branch of industry,

while deriving no sanction from the treaty of 1818, or the usages of

nations, are rendered still more objectionable from having been
undertaken without notice previously given, either by the Canadian
minister of marine and fisheries, by the collectors of colonial customs,
or by the vice-admiral in command of her Majesty's fleet in the
British North American waters."

On the 29tli of the same month Mr. Fish, then Secretary of State,

wrote to the United States Consul General in Canada, calHng for

information on another branch of the same question, and stating

the position of the United States as follows

:

The present embarrassment is, that while we have reports of

several seizures upon grounds as stated by the interested parties,

which seem to be in contravention of international law and special

treaties relating to the fisheries, these alleged causes of seizure are

regarded as pretensions of over-zealous officers of the British navy
and the colonial vessels, wliich will, as we hope and are bound in

courtesy to expect, be repudiated by the courts before which our
vessels are to be brought for adjudication. It is the desire of this

Government, nevertheless, that our consular officers should watch the

course of proceeding in these cases, and give prompt antl authentic

information of any decision wluch may be made in them. In par-

ticular if the charge against any American fishing vessel is only
that she has been preparing to fish, without actual fishing in the pro-

hibited hmits, it is to be made known to the counsel of the owners of

"Appendix, p. 625-628.



142 CASE OF THE UNITED STATES.

the vessel that this Government is not disposed to regard such mere
preparation as an infraction of the obhgations of our citizens engaged
in the outfit and employment of fisliing vessels, and it is desirous of

having the point distinctly presented and adjudicated, if possible,

without being compHcated with other questions, so that if adversely
decided, a case presenting that single issue may be made for appeal
to the British tribunal of last resort. It is understood that the in-

structions of the imperial government of Great Britain do not author-
ize the capture of an American vessel found fishing within three miles

of the coasts from wliich they are prohibited, or of a fine dra^\^l across

the mouths of bays whose mouths do not exceed six geograpliical miles
in width. In any case of condemnation it is desirable to have it

appear with precision as well whether the vessel condemned was fish-

ing within the prohibited distance, as whether the actual capture was
made within that distance or beyond it, so as to be upon the liigh seas,

in the sense which this Government is disposed to attach to these

words, for the purpose of questions arising out of the operations of

our fishing vessels on the northeastern coast."

In reply to this communication the United States Consul General

wrote on November 3, 1870, to the Secretary of State as foUows:

It seems to me that the unfriendly construction given by the
Dominion government of the treaty of 1818 was intensified in its

harshness by the almost covert manner in which it was sought to be
enforced. It was with the greatest difficulty that our consuls could
ascertain from the commanders of the various armed vessels what
they would consider cause for seizure and condemnation.
No adequate or suitable notice was given to the captains of Amer-

ican fishing vessels, and they were seized for acts which they had been
permitted to do from time immemorial, as well before as subsequently
to the above-mentioned treaty.

Information has come to me from so many sources of declarations

made by the various ministers of the Dominion government, that I

cannot doubt, and it is openly proclaimed here and believed to be
true, that the enforcement of the above mentioned treaty, in the
manner it has been enforced, has two objects, viz: one of which is to
create a Canadian sentiment in antagonism to the United States, with
a view to check the spread of American sentiment here looking to
ultimate annexation; the other object is, by the close control of the
fishing interests to compel the United States, through her interests,

to make a treaty of reciprocity of trade between the United States
and the British provinces in North America.^

The contrast hetween the attitude of the Canadian and British Govern-

ments.

In contrast with the provincial attitude thus disclosed on the

questions in dispute, attention is called to the action taken by Great

Britain at this time on the subject of seizures. In liis note of May
26, 1870, the British Minister at Washington communicated to Mr.

o Appendix, p. 630. b Appendix, p. 632.
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Fish copies of certain letters addressed by the Admiralty to Vice-

Admiral Wellesley, Commanding Her Majesty's Naval Forces on the

North Atlantic Station, and of a letter from the Colonial Department

to the Foreign Office "from which you will see the nature of the

instructions to be given to her Majesty's and the Canadian officers

who will be employed in maintaining order at the fisheries in the

neighborhood of the coasts of Canada." Among these enclosures is

a copy of a letter from the Foreign Office to the Secretary of the

Admiralt}^, April 30, 1870, from which is taken the following extract:

The Canadian Government has recently determined, with the
concurrence of H. M. Ministers to increase the stringency of the
existing practice by dispensing with the warnings hitherto given and
seizing at once any vessel detected in violating the law.

In view of this change and of the questions to wliich it may give
rise, I am directed by Lord Granville to request that you will move
their Lordships to instruct the officers of Her Majesty's ships em-
ployed in the protection of the Fisheries that they are not to seize any
vessel unless it is evident and can be clearly proved that the offense

of fishing has been committed, and the vessel itself is captured, within
three miles of land.'*

In the letter from the Lords of Admiralty to Vice-Admiral "Wellesley,

written on May 5, 1870, pursuant to the foregoing request from the

Foreign Of&ce, and transmitting the letter above quoted from, the

following language occurs:

My Lords desire me to remind you of the extreme importance of

commanding officers of the ships selected to protect the fisheries, exer-
cising the utmost discretion in carrying out their instructions, paying
special attention to Lord Granville's observation that no vessel should
be seized unless it is evident and can be clearly proved that the offence
of fishing has been committed and that the vessel is captured withia
three miles of land."

In Lord Granville's letter of April 30, 1870, to Sir John Young,

then Governor General of Canada, transmitting a copy of his letter

to the Admiralty respecting these instructions, he says

:

H. M.'s Government do not doubt that your Ministers will agree

with them as to the propriety of these instructions and will give cor-

responding instructions to the vessels employed by them.^

It subsequently appeared that before these instructions were

received the vice-admiral had already issued instructions to the com-

manders on the coast in which was expressed

the opinion of her Majesty's government, that the United States have
renounced the right of fishing within three miles of a line drawn across
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the mouth of any British bay or creek, and also that American fisher-

men should not be interfered with, either by notice or otherwise, unless
they are found within three miles of a line drawn across the mouth of a
bay or creek which is less than ten geographical miles in width, in

conformity with the arrangement made with France in 1839, and that
American vessels found within these limits should be warned that by
engaging or preparing to engage in fishing they will be liable to forfeit-

ure, and should receive notice to depart."

This was called to the attention of the British Minister by Mr. Fish

in his note of June 8, 1870, and IMr. Thornton replied on the 1 1th of the

same month, informing Mr. Fish that the vice-admiral had received

instructions on the subject and that the instructions issued by him

had already been so modified as to bring them into conformity with

the views of the Admiralty, as expressed in the instructions previously

referred to.*

The same point of difference also arose directly between the British

and Canadian Governments in reference to the form of instructions to

be issued by the Canadian Government to officers in command of

vessels engaged as marine police in protecting the inshore fisheries of

Canada. These instructions as originally prepared under date of May
14, 1870, were in part as follows:

Powers.—The capacity in which you are vested with magisterial
powers is that of Fishery Ofiicer for the Provinces forming the
Dominion of Canada. Your power and authority as a Fishery Officer

are derived from the following Statutes: "The Fisheries Act" (31
Vict., cap. 60.)

"An Act respecting Fisliing by Foreign Vessels" (31 Vict. cap. 61)
and the subsequent Statute, entitled "An Act to amend the Act
respecting Fishing by Foreign Vessels" made and passed in the
present Session of the Parliament of Canada;
"Chapter 94 of the Revised Statutes (third series) of Nova Scotia"

(Of the Coast and Deep-sea fisheries)

;

The Act entitled "An Act to amend cap. 94 of the Revised Statutes
of Nova Scotia, " ( 29 Vict. , cap. 35.)

An Act passed by the Legislature of the Province of New Bruns-
wick, entitled "An Act relating to the Coast Fisheries, and for the
Prevention of lUicit Trade" (16 Vict., cap. 69;)

Also from such Regulations as have been passed or may be passed
by the Governor General in Council, or from Instructions from the
Department of Marine and Fisheries, under The Fisheries Act herein-
before cited.

In such capacit}^, your jurisdiction must be strictly confined within
the limit of "three marine miles of any of the coasts, ho^js, creeks, or
harbors,

'

' of Canada, with respect to any action you may take against
American fishing vessels and United States citizens engaged in fish-

ing. Where any of the bays, creeks, or harbors shall not exceed ten

,
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geographical miles in width, you will consider that the line of de-

marcation extends from headland to headland, either at the entrance
to such bay, creek or harbor, or from and between given points on
both sides thereof, at any place nearest the mouth where the shores

are less than ten miles apart; and may exclude foreign fishermen and
fishing vessels therefrom, or seize if found within three marine miles
of the coast.

Jurisdiction.—The hmits within which you will, if necessary exer-

cise the power to exclude United States fishermen, or to detain Amer-
ican fishing vessels or boats, are for the present to be exceptional.

Difficulties have arisen in former times \\dth respect to the question,
whether the exclusive limits should be measured on lines drawn
parallel everywhere to tlie coast and describing its sinuosities, or on
lines produced from headland to headland across the entrances of bays,
creelvs or harbors. Her Majesty's Government are clearly of opinion,

that by the Convention of 1818, the United States have renounced
the right of fishing not only wdthin three miles of the Colonial shores,

but within three miles of a line drawn across the mouth of any British

bay or creek. It is, however, the wish of Her Majesty's Government
neither to concede, nor for the present to enforce any rights in this

respect, which are in their nature open to any serious question. Until
further instructed, therefore, you will not interfere with any Amer-
ican fishermen unless found within three miles of the shore, or within
three miles of a Hue drawn across the mouth of a bay or creek (which
is less than ten geographical miles in width.) In case of any other

hay, as Bay de CJialeurs, for example, you will not admit any United
States fishing vessel or boat, or any American fishermen, inside of a
line drawn across at that part of such hay where its width does not exceed
ten miles.

Action.—You will accost every United States vessel or boat ac-

tually within three marine miles of the shore, along any other part
of the coast except Labrador and around the Magdalen Islands, or
within three marine miles of the entrance of any bay, harbor or
creek, which is less than ten geographical miles in width, or inside

of a line drawn across an}?" part of such bay, harbor or creek, at
points nearest to the mouth thereof, not wider apart than ten geo-
graphical miles, and if either fishing, preparing to fish, or having
obvioush^ fished within the exclusive limits, you will, in accordance
with the above recited Acts, seize at once any vessel detected in violat-

ing the law, and send or take her into port for condemnation. It

must be evident and susceptible of the clearest proof that the offence

has been committed, and the capture effected within the prohibited limits. "

Lord Granville, knowing that even this modified application of

the "headlands" theory would raise an issue with the United States

Government, promptly telegraphed on June 6, 1870, to the Governor

General of Canada as follows:

Her Majesty's Government hope that the United States fisher-

men will not be for the present prevented from fishing except within
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three miles of land or in hays, which are less than six miles hroad at

the mouth. '^

In deference to the wishes thus expressed, a new set of instruc-

tions was issued by the Canadian Government under date of June

27, 1870, in which the width of the bays, or portions thereof, from

which the American fishermen were to be excluded, was changed

throughout from ten geographical miles to six geographical miles,

and the other provisions printed in italics in the above extract were

amended so as to read

—

In the case of any other bay, as Bay des Chaleurs, for example, you
will not interfere with any United States fishing vessel or boat, or any
American fishermen, unless they are found within three miles of the

shore.

And

But you are not to do so unless it is evident, and can be clearly

proved, that the offence offishing has been committed, and that the
vessel is captured witliin the prohibited limits. ^

It will be observed that in both circulars alike the reason for limiting

the application of the headland theory is frankly admitted to be that in

its nature it is open to serious question, as appears from the above

quoted phrase: "It is, however, the wish of Her Majesty's Govern-

ment neither to concede, nor for the present to enforce any rights in

this respect which are in their nature open to any serious question."

These later instructions were re-issued in 1871 without change.

While this feature of the question was still under discussion be-

tween Canada and Great Britain, the Canadian Minister of Marine and

Fisheries took occasion, in a report made by him on May 31, 1870,

"to urge that her Majesty's Government may be requested to bring

it [the fishery question] to a speedy settlement in the manner pro-

posed by Lord Clarendon in 1866 on the suggestion of the American

Minister at London," •= and on July 1, 1870, a report was adopted

by the Canadian Privy Council, in connection with the mission to

England of a Mr. Campbell as the Canadian representative in the

matter, recommending

—

That the instructions which may be addressed to Mr. Campbell,
with reference to bringing to an early settlement all matters that
have been admitted into dispute between the British and American
Governments, affecting the fisheries, should embrace the following

principal points

:
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1. That fishing rights in British American waters shall be in

future enforced, as they existed and were maintained, under the

Treaty of 1818, anterior to the Reciprocity Treaty of 1854, in accord-

ance with the Laws of Nations.

2. That faiUng such positive enforcement of these undoubted
rights, the question arising out of the said Treaty, as to the definition

of certain limits of exchision, by headland lines, be referred to a
mixed commission, to be named by the British and American Govern-
ments, and to be composed of one Imperial, one United States, and
one Canadian Commissioner, providing some independent reference

in case of need; the principle on which such commission shall be
chosen and act, to be as provided in the Earl of Clarendon's Despatch
of 11th May, 1866.

3. That such mixed Commission shall be formed during the current
year, and shall, in order to facilitate speedy reference, hold its sittings

either at Halifax, Washington, or Ottawa; the negotiations and pre-

liminary arrangements for the same to be carried out between the
Governor General of Canada and the United States Government,
through the British Minister at the American Capital. "

On the 27th of the same month. Lord Kimberly, referring to this

proposal, informed Sir John Young, Governor General of Canada,

that he concurred with the Canadian Government "that it would be

desirable that the questions w^hich have been so long in dispute with

the United States, as to the geographical limits of the exclusive fish-

ing rights of Canada under the treaty of 1818, should be settled by

a joint British and American Commission, on which the Dominion

should be represented," and that "Her Majesty's Government wdll

propose to the United States Government the appointment of such a

Commission." ^ Such proposal, however, was never officially commu-

nicated to the United States Government, but it appears that while

the subject was under consideration between Great Britain and Can-

ada, a Foreign Ofiice memorandum was prepared, and that in Oc-

tober, 1870, Lord Kimberly wrote to Lord Granville requesting

him to transmit a copy of it to Sir Edward Thornton, then British

Minister at Washington, with instructions to communicate with the

Governor General of Canada "before addressing himself to the Gov-

ernment of the United States on the subject to which the memoran-

dum relates. " '^ The memorandum referred to is as follows:
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Memorandum for Foreign Office respecting a Commission to settle limits of the right of
exclusive Fishery on the Coast of British North America.

A convention made between Great Britain and the United States,
on the 20th October, 1818, after securing to American fishermen cer-

tain rights to be exercised on part of the coasts of Newfoundland
and Labrador, proceeded as follows :

—

"And the United States hereby renounce, for ever, any liberty

heretofore enjoyed or claimed by the inhabitants thereof, to take, dry,
or cure fish on or within three miles of any of the coasts, bays, creeks,

or harbors of His Brittanic Majesty's Dominions m America, not
included within the above limits."

The right of Great Britain to exclude American fishermen from
waters within three miles of the coast is unambiguous, and it is be-
lieved, uncontested. But there appears to be some doubt what are
the waters described as within three miles of bays, creeks, and har-
bors. When a bay is less than six miles broad, its waters are within
the tlu-ee miles limit, and therefore clearly within the meaning of the
Treaty; but when it is more than that breadth, the question arises

whether it is a bay of Her Britannic Majesty's Dominions.
This is a question which has to be considered in each particular

case with regard to International Law and usage. Wlien such a bay,
etc., is not a bay of Her Majesty's Dominions, the American fisher-

men will be entitled to fish in it, except within three miles of the
"coast"; "when it is a bay of Her Majesty's Dominions" they will

not be entitled to fish within three miles of it, that is to say, (it is

presumed), within three miles of a line drawn from headland to
headland.

It is desirable that the British and American Governments should
come to a clear understanding in the case of each bay, creek, or har-
bor, what are the precise limits of the exclusive rights of Great
Britain, and should define those limits in such a way as to be in-
capable of dispute, either by reference to the bearings of certain
headlands, or other ebjects on shore, or by laying the lines down in
a map or chart.'*

The Canadian "treaty coasts."

One other question arose during this period which requires brief

attention. On April 14, 1870, Mr. Thornton, the British Minister at

Washington, transmitted to Mr. Fish, the Secretary of State, a

copy of an order in council of the Dominion of Canada adopted

January 8, 1870, providing "that the system of granting fishing

licenses to foreign vessels, under the act 31 Vic, cap. 61, be discon-

tinued, and that henceforth all foreign fishermen be prevented from

fishing in the waters of Canada."^ On the 21st of the same month

Mr. Fish replied, calling attention to the words "and that henceforth

all foreign fi^shermen be prevented from fishing in the waters of
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Canada" which he said "seem to contemplate an interference with

rights guaranteed to the United States under the first article of the

treaty of 1818, which secures to American fishermen the right of fishing

in certain waters which are understood to be claimed at present as

belonging to Canada.""

In the correspondence which ensued on this subject, it became

necessary for Mr. Fish to renew his objection to the [)rovision of the

order in council above quoted, which he did in his note of May 31,

1870, to ]Mr. Thornton, from which the following extract is taken:

The question arose, What are the waters of Canada?
At the date of the treaty of 1818 the boundary of Canada, as under-

stood, was defined by the 27 chap. 49 George III., entitled "An act for

establishing courts of jurisdiction in the island of Newfoundland and
the islands adjacent, and for reannexing part of the coast of Labrador
and the islands lying on said coast to the government of Newfound-
land," C^Iarch 30, 1809,) by the 14th section of which it was enacted
"that such parts of the coast of Labrador from the river Saint John
to Hudson's Streights, and the said island of Anticosti, and all other
smaller islands so annexed to the government of Newfoundland by the
said proclamation of the seventh day of October, one thousand seven
hundred and sixty-three (except the said islands of Madelaine,) shall

be separated from the said government of Lower Canada, and be
again re-annexed to the government of Newfoundland."
The mouth of the river Saint John, referred to in this act, is under-

stood to be between the 64th and 65th meridian of longitude west from
Greenwich.
We further understood that in June, 1825, by the 9th section of cap.

59, 6 Geo. IV., entitled ''An act to provide for the extinction of federal

and seigniorial rights and burthens in lands held a titre de tief and a
titre de cens, in the province of Lower Canada, and for the gradual
conversion of those tenures into the tenure of free and common socage,
and for other purposes relating to said province," it was enacted that
so much of the said coast as lies to the westward of a line to be drawn
due north and south from the bay or harbor of Ance Sablon, inclu-
sive, as far as the 52d degree of north latitude, with the island of
Anticosti, and all other islands adjacent to such part as last aforesaid
of the coast of Labrador, shall be, and the same are hereby, reannexed
to and made a part of the said province of Lower Canada, and shall

henceforward be subject to the laws of the said province, and to none
other.

The bay or harbor of Ance Sablon is understood to be in the longi -

tude of about 57° 8', at or near the entrance of the Straits of BeUe
Isle.

The treaty of 1818 secures to the inhabitants of the United States,
in common w^ith the subjects of her Britannic ^Majesty, the liberty to
take fish of any kind on the shores of the Magdalen Islands, and also
on the coasts, ba^^s, harbors, and creeks from Mount Joly, on the
southern coast of Labrador, to and through the Straits of Belle Isle,

and thence northwardly, &c.
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Mount Joly, thus fixed by treaty as the westernmost limit on the
coast of Labrador of the hberty of fishing for the inhabitants of the
United States, is understood to be in the longitude of about 61° 40'.

From that point eastward and northward, on the shores of what was
then called Labrador, the fishermen of the United States have the lib-

erty to take fish.

The act last above recited seems to establish the boundaries and the
jurisdiction of Canada as extending to the bay of Ance Sablon, about
four and a half degrees of longitude to the east of Mount Joly, and to

include the Magdalen Islands.

It was under the impression that this act establishes the juris-

diction and the boundary of Canada, as extending to a line drawn
due north and south from the bay or harbor of Ance Sablon, and
including the Magdalen Islands, that on the 21st of April last I

invited your attention to the first paragraph of the order in council

of the Dominion of Canada on the 8th January last, declaring "that
henceforth all foreign fishermen be prevented from fishing in the
waters of Canada," as contemplating a possible interference with the
rights guaranteed to the United States under the treaty of 1818.

The minister of the privy council and the report of the minister of

marine and fisheries, of which you have given me copies, give as-

surance of the intent of the authorities of the Dominion government
not to abridge those rights; but the order in council may be inter-

preted by those to whom its execution is intrusted to authorize their

interference with fishermen of the United States while in the exercise

of their guaranteed liberty. If our understanding that the boundary
and jurisdiction of Canada extend to the bay or harbor of Ance
Sablon, and include the Magdalen Islands, be correct, "the waters
of Canada" embrace the coast of Labrador from Mount Joly to the
Bay of Ance Sablon, and include also the Magdalen Islands. De-
sirous to avoid the possibility of any misapprehension on the part
of those who may be charged with the execution of the order in

council, I beg to call your attention to the acts to which I have re-

ferred, and to request, in case I am in error with regard to the eastern

boundary and the extent of jurisdiction in Canada, that you wiU
advise me of the real boundary and jurisdiction. If I am correct in

this respect, and if that part of the coast of what in 1818 was known
as Labrador included between Mount Jol}^ and the bay or harbor
of Ance Sablon, or the Magdalen Islands, be in "the waters of

Canada," I do not doubt that the authorities of the Dorhinion will

recognize the necessity of such modification of the order in council

of the 8th of January last, or of such additional instructions to be
given as will secure the fishermen of the United States from inter-

ference while in the exercise of the liberty guaranteed to them by
the treaty of 1818.«

Mr. Thornton informed Mr. Fish in reply, on June 2, 1870, that his

note had been referred to the Canadian Government, and that he

was inclined to think that Mr. Fish was right in supposing that the

limit of Canada extends as far east as Ance Sablon on the coast of

Labrador and that the Magdalen Islands are comprised within it.
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Mr. Thornton had previously informed Mr. Fish that the Canadian

Government had not the sHghtest intention in issuing the above-

mentioned order "to abridge citizens of the United States of any of

the rights to which they are entitled by the treaty of October 20,

1818, and which are tacitly acknowledged in the Canadian law of

May 22, 1868,"" and this was confirmed by Air. Thornton's note

of July 11, 1870, to Mr. Fish enclosing a copy of a letter on the

subject from the Governor General of Canada forwarding a memo-
randum from the Canachan Minister of Marine from wliich the

following extract is taken:

A further despatch from Mr. Thornton of 1st. instant, inclosing

Mr. Fish's correspondence at length, now explains the full meaning
of Mr. Fish's objection to the phraseology of the Order in Council of

8 January last, and states the argument on which Mr. Thornton
acquiesces in Mr. Fish's request that the order should be modified as
far as U. S. fishermen are concerned.

Mr. Fish takes exception to the terms of this Order in Council
because of the words "Waters of Canada" which have since 1825
included part of the Southern coast of Labrador and Islands in the
Gulf of St. Lawrence, and wliich at the time of the Treaty of 1818
were subject to the municipal jurisdiction of Newfoundland.
The Act of 6 Geo. IV by which this ancient change of Provincial

boundaries was effected in an Imperial Statute, and necessarily
reserves by impHcation all existing Treaty arrangements of an uncon-
ditional nature between the Empire and foreign Powers. Such also

would be the necessary effect of legislative or executive action, regard-
ing any matter of local jurisdiction.

The territory and waters affected would not cease to be British
because of changes of inter colonial boundaries estabHshed by the
Imperial Parhament.

Mr. Fish seems to desire a modification of this Order in Council
chiefly "vvith a view to providing against any misapprehension in
respect of the Treaty rights of U. S. citizens on the part of those who
may be charged with its execution, and suggests that additional
instructions should issue.

The undersigned considers that the subsequent Order in Council
of 10th ulto. is sufficiently explicit and ought to be quite satisfactory.

If anything were really wanting to assure Mr. Thornton & remove
Mr. Fish's apprehensions, reference might be made to the Canadian
Statutes relating to fishing by foreign vessels (copy herewith) and
to the following extract from the Special Instructions (dated 14
ultimo) which govern officers engaged in the fisheries protection
service.

1. "U. S. fishermen may exercise the liberty of fishing in common
with British subjects along that part of the Coast of Canada extend-
ing from Alount Joy near the River Grande Natashquhan, to the
easterly limit of Canada, at Blanc Sablon Bay, and around the
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Magdalen Islands; and enjoy freedom also to land and cure fish on
certain of the unsettled shores of the Labrador Coast.

"Wherever any settlement exists within those limits, the privilege

of landing and curing fish may be enjoyed by previous agreement
with the settlers or proprietors of the ground."**

The Order in Council of May 10, 1870, referred to in this report

concurs with the statement of the Minister of Marine and Fisheries

" that the Canadian Government never contemplated any inter-

ference with rights secured to United States citizens by the

treaty in question between the British and American Govern-

ments," and that ''Mr. Thornton was therefore quite right in assur-

ing Mr. Fish, in general terms, that there could be no intention

to abridge any rights to wliich citizens of the United States are

entitled by treaty." ^

Questions of treaty interpretation rest with the British and not the

Colonial GovernTnents.

Before passing from this period, attention must be called to one

peculiarly significant feature of the situation in connection with the

differences which arose between the British and Colonial Govern-

ments in regard to the interpretation and enforcement of the provi-

sions of the treaty of 1818. It will be remembered that frequently,

during the course of the diplomatic correspondence previously

reviewed, the United States had occasion to insist that the interpre-

tation of the provisions of this treaty rested with the United States

and Great Britain rather than with the British Colonies, and it will

be found upon an exammation of the correspondence between the

British and Colonial Governments with reference to these differences

during this period, that the British Government not only fully con-

curred with the view of the United States on this point, but took

occasion to impress it upon the Colonial Governments in no uncer-

tain terms.

When the proposal for issuing special licenses to American vessels

for the purpose of continuing to them the privileges in the inshore

fisheries under the reciprocity treaty was being considered by the

several provinces in 1866, the Government of Nova Scotia expressed

an unwillingness to join wdth the other provinces in adopting this

proposal, preferring to insist upon the enforcement of the rights

asserted by them under their interpretation of the treaty of 1818.
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On being informed of these views of the Provincial Government, Mr.

Cardwell, Secretary of State for the Colonies, promptly WTote on May

26, 1866, to the Lieutenant Governor of Nova Scotia expressing regret

at the attitude of that Government with respect to which he says:

I must distinctly inform you that on a matter so intimately con-
nected with the international relations of this country, her Majesty's
government will not be disposed to yield their own opinion of what
it is reasonable to insist on, nor to enforce the strict rights of her
Majesty's subjects beyond what appears to them to be required by
the reason and justice of the case.**

So also when the negotiations which resulted in the treaty of 1871

were being undertaken. Lord Kimberley wrote on February 16, 1871,

to Lord Lisgar, the Governor General of Canada, stating generally

the British attitude on these questions as follows

:

You have already been informed by telegram of the views of Her
Majesty's Government upon the Fishery Questions, but I think it

will be convenient, with reference to the pending negotiations, that a
somewhat fuller statement of those views should now be placed on
record.

It would not be possible for Her ^lajesty's Government to pledge
themselves to any foregone conclusion upon any particular point
connected with these negotiations, but they have anxiously con-
sidered the questions which concern Canada; and they feel confident
that the Canadian Government, will agree with them that a satisfac-
tory termination of the difficulties which have arisen with the United
States, can only be attained by taking as broad and liberal a view as
is consistent with the just rights and real interests of the Dominion.
As at present advised, Her Majesty's Government are of opinion

that the right of Canada to exclude Americans from fishing in
the waters within the limits of three marine miles of the coast, is

beyond dispute, and can only be ceded for an adequate consideration.
Should this consideration take the form of a money pa3Tnent, it

appears to Her Majestj^'s Government, that such an arrangement
would be more likely to work well than if any conditions were annexed
to the exercise of the privilege of fishing within the Canadian waters.
The presence of a considerable number of cruisers would always

be necessary to secure the performance of such conditions and the
enforcement of penalties for the non-observance of them would be
certain to lead to disputes \vath the L^nited States.
With respect to the question, what is a Bay or Creek, within the

meaning of the first Article of the Ti'eaty of 1818, Her Majesty's
Government adhere to the interpretation which they have hitherto
maintained of that Article, but they consider that the difterence
which has arisen with the United States on this point, might be a fit

subject for compromise.
The exclusion of American fishermen from resorting to Canadian

Ports, "except for the purpose of shelter, and of repairing damages
therein, of purchasing wood and of obtaining water," might be
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warranted by the letter of the Treaty of 1818, and by the terms of

the Imperial Act, 59, Geo. Ill, chap. 38, but Her Majesty's Govern-
ment feel bound to state that it seems to them an extreme measure

—

inconsistent with the general policy of the Empire, and they are

disposed to concede this point to the United States Government,
under such restrictions as may be necessary to prevent smuggling,

and to guard against any substantial invasion of the exclusive rights

of fishing which may be reserved to British subjects.®

Again on March 17, 1871, Lord Kimberly took occasion to write

to the Governor General of Canada

—

I think it right however to add that the responsibility of determin-

ing what is the true construction of a Treaty made by Her Majesty
with any foreign power, must remain with Her Majesty's Govern-
ment, and that the degree to which this Country would make itself a

party to the strict enforcement of Treaty Rights may depend not only

on the liberal construction of the Treaty, but on the moderation
and reasonableness with which those rights are asserted.^

Seizuresfor " preparing tojish."

It will be remembered that in Mr. Fish's note, above quoted, of

May 29, 1870, to the United States Consul-General in Canada, he

said, in instructing him with respect to the position of the United

States Government on the subject of seizures for " preparing to fish"

:

In particular if the charge against any American fishing vessel

is only that she has been preparing to fish, without actually fishing

in the prohibited limits, it is to be made lvno\\Ti to the counsel of the

owner of the vessel that this Government is not disposed to regard

such mere preparation as an infraction of the obligations of our
citizens engaged in the outfitting and employment of fi^shing vessels,

and it is desirous of having the point distinctly presented and adjudi-

cated without being complicated with, other questions, so if adversely

decided, the case presenting that single issue may be made for appeal

to the British tribunal of last resort.""

An adjudication on the point thus referred to by Mr. Fish was

soon afterwards rendered in the case of the American fishing vessel

WJiite Fawn, which was seized on November 25, 1870, at Head Harbor,

New Brunswick, charged with having obtained there a quantity of

herring to be used as bait for fishing. In the proceedings subse-

quently taken for her condemnation in the Vice-Admiralty Court

at St. John, the determination of the legality of the seizure turned

upon the cjuestion of the meaning and effect of the words "preparing

to fish" in the Canadian statute under which the seizure was made.

This question is discussed at considerable length in the opinion of
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the Court, in which it was held that the facts presented did not

make out a prima facie case for condemnation. The opinion of the

Court is printed in full in the Appendix, and the portions of it relating

to this feature of the case are covered by the follownnj? extract:

By the Imperial Statute, 59 George III., cap. 38, it is declared that
if any foreign vessel, or person on board thereof, "shall be found to
be fishing, or to have been fishing, or preparing to fish within such
distance (three marine miles) of the coast, such vessel and cargo shall

be forfeited."

The Dominion Statute, 31 Vic, Cap. 61, as amended by 33 Vic,
Cap. 15, enacts: "If such foreign vessel is found fishing, or preparing
to fish, or to have been fishing in British waters, within three marine
miles of the coast, such vessel, her tackle, etc., and cargo, shall be
forfeited."

The White Fawn was a foreign vessel in British waters; in fact,

within one of the Counties of this Province when she was seized. It is

not alleged that she is subject to forfeiture for having entered Head
Harbour for other purposes than shelter or obtaining wood and water.
Under Section III, of the Imperial Act, no forfeiture but a penalty can
be inflicted for such entry. Nor is it alleged that she committed any
infraction of the Customs or Revenue Laws. It is not stated that she
had fished within the prescribed limits, or had been found fishing, but
that she was "preparing to fish," having bought bait (an article no
doubt very material if not necessary for successful fishing) from the
inhabitants of Campobello. Assuming that the fact of such purchase
establishes a "preparing to fish" under the Statutes (which I do not
admit), I think, before a forfeiture could be incurred, it must be shown
that the preparations were for an illegal fishing in British waters: hence,
for aught which appears, the intention of the Master may have been
to prosecuting his fishing outside of the three-mile limit, in conformity
with the Statutes; and it is not for the court to impute fraud or an
intention to infringe the provisions of our statutes to any person,
British or foreign, in the absence of evidence of such fraud. He had a
right, in common with all other persons, to pass with his vessel through
the three miles, from our coast to the fishing grounds outside, which he
might lawfully use, and, as I have already stated, there is no evidence
of any intention to fish before he reached such grounds.
The construction sought to be put upon the statutes by the Crown

officers would appear to be thus:

—

''A foreign vessel, being in British
waters and purchasing from a British subject any article which may
be used in prosecuting the fisheries, without its being sho^vn that such
article is to be used in illegal fishing in British waters, is hable to for-

feiture as preparing to fish in British waters."
I cannot adopt such a construction. I tliink it harsh and unrea-

sonable, and not warranted by the words of the statutes. It would
subject a foreign vessel, which might be of great value, as in the pres-
ent case, to forfeiture, with her cargo and outfits, for purchasing (while
she was pursuing her voyage in British waters, as she lawfully might
do, witliin three miles of our coast) of a British subject any article,

however small in value (a cod-line or net for instance) without its

being sho^\Ti that there was any intention of using such articles in
illegal fisliing in British waters before she reached the fishing ground
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to which she might legally resort for fisliing luider the terms of the
Statutes.

I construe the Statutes simply thus :—If a foreign vessel is found

—

1st, having taken fish; 2nd, fishing, although no fish have been taken;
3rd, ''preparing to fish," (i. e.), with her crew arranging her nets,

lines, and fishing tackle for fishing, though not actually applied to
fishing, in British waters, in either of those cases specified in the
statutes the forfeiture attaches.

I think the vvords "preparing to fish" were introduced for the pur-

pose of preventing the escape of a foreign vessel which, though with
intent of illegal fishing in British waters, had not taken fish or en-

gaged in fishing by setting nets and lines, but was seized in the very
act of putting out her lines, nets, etc., into the water, and so prepar-

ing to fish. Without these a vessel so situated would escape seizure,

inasmuch as the crew had neither caught fish nor been found fishing.

Taking this view of the Statutes, I am of the opinion that the

facts disclosed by the affidavits do not furnish legal grounds for the

seizure of the American schooner Wliite Fawn, by Captain Betts, the

commander of the Dominion vessel Water Lily, and do not make out

a prima facie case for condemnation in this Court, of the schooner,

her tackle, &c., and cargo.

I may add that as the construction I have put upon the Statutes

differs from that adopted by the Crown Officers of the Dominion, it

is satisfactorj" to know that the judgement of the Supreme Court
may be obtained by information, filed there, as the Imperial Act 59,

George III., Cap. 38, gave concurrent jurisdiction to that Court in

cases of this nature. '^

It does not appear that any further action in the case was taken.

A further statement of the position of the United States on the

question of "preparing to fish" as v,^ell as on the several other ques-

tions under consideration at that time relating to the fisheries, will

be found in the following extract from President Grant's Annual

Message of December 5, 1870:

The course pursued by the Canadian authorities toward the fisher-

men of the United States during the past season has not been marked
by a friendly feeling. By the first article of the convention of 1818
between Great Britain and the United States it was agreed that the

inhabitants of the United States should have forever, in common
with British subjects, the right of taking fish in certain waters therein

defined. In the waters not included in the limits named in the con-

vention (within 3 miles of parts of the British coast) it has been the

custom for many years to give to intruding fishermen of the United
States a reasonable warning of their violation of the technical rights

of Great Britain. The Imperial Government is understood to have
delegated the whole or a share of its jurisdiction or control of these

inshore fishing grounds to the colonial authority known as the

Dominion of Canada, and this semi-independent but irresponsible

agent has exercised its delegated powers in an unfriendly way. Ves-
sels have been seized without notice or warning, in violation of the

o Appendix, p. 1099.
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custom previously prevailing, and have been taken into the colonial

ports, their voyages broken up, and the vessels condemned. There
is reason to believe that this unfi'iendly and vexatious treatment was
designed to bear harshly upon the hartly fishermen of the United
States, with a view to political effect upon this Government. The
statutes of the Dominion of Canada assume a still broader and more
untenable jurisdiction over the vessels of the United States, They
authorize officers or persons to bring vessels hovering within 3 marine
miles of any of the coasts, bays, creeks, or harbors of Canada into

port, to search the cargo, to examine the master on oath touching
the cargo and voyage, and to inffict upon him a heavy pecuniary
penalty if true answers are not given; and if such vessel is found
preparing to fish" within 3 marine miles of any of such coasts, bays,

creeks, or harbors without a license, or after the expiration of the
period named in the last license granted to it, they provide that the
vessel, with her tackle, etc., shall be forfeited. It is not known that
any condemnations have been made under this statute. Should the
authorities of Canada attempt to enforce it, it wiff become my duty
to take such steps as may be necessary to protect the rights of the
citizens of the United States.

It has been claimed by Her Majesty's officers that the fishing

vessels of the United States have no right to enter the open ports
of the British possessions in North America, except for the purposes
of shelter and repairing damages, of purchasing wood and obtaming
water ; that they have no right to enter at the British custom-houses
or to trade there except in the purchase of wood and water, and that
they must depart within twenty-four hours after notice to leave.

It is not known that any seizure of a fishing vessel carrj'ing the ffag

of the United States has been made under tliis claim. So far as the
claim is founded on an aUeged construction of the convention of 1818,
it can not be acquiesced in by the United States. It is hoped that
it wiU not be insisted on by Her Majesty's Government.
During the conferences which preceded the negotiation of the

convention of 1818 the British commissioners proposed to expressly
exclude the fishermen of the United States from ''the privilege of

carrj'ing on trade with any of His Britannic ^lajesty's subjects
residing within the limits assigned for their use;" and also that it

should not be "lawful for the vessels of the United States engaged
in said fisherj^ to have on board any goods, wares, or merchandise
whatever, except such as may be necessary for the prosecution of

their voyages to and from the said fishing grounds; and any vessel

of the United States which shall contravene this regulation may be
seized, condemned, and confiscated, with her cargo."

This proposition, wliich is identical with the construction now put
upon the language of the convention, was emphatically rejected by the
American commissioners, and thereupon was abandoned by the
British plenipotentiaries, and Article I, as it stands in the convention,
was substituted.

If, however, it be said that this claim is founded on provincial or

colonial statutes, and not upon the convention, tiffs Government can
not but regard them as unfriendly, and in contravention of the spirit,

if not of the letter, of the treaty, for the faithful execution of wlffch the
Imperial Government is alone responsible.



158 CASE OF THE UNITED STATES.

Anticipating that an attempt may possibly be made by the Ca-
nadian authorities in the coming season to repeat their unneighborly
acts toward our fishermen, I recommend you to confer upon the Execu-
tive the power to suspend by proclamation the operation of the laws
authorizmg the transit of goods, wares, and merchandise in bond
across the territory of the United States to Canada, and, further,
should such an extreme measure become necessary, to suspend the
operations of any laws whereby the vessels of the Dominion of Canada
are permitted to enter the waters of the United States.

No question involving the fishery rights of American fishermen on

the Newfoundland coasts arose during this period.

PERIOD FROM 1871 TO 1888.

Treaty of May 8, 1871.

The fisheries provisions of the treaty of May 8, 1871, between the

United States and Great Britain," although differing slightly from

the fisheries provisions of the treaty of 1854, are in effect a repetition

of those provisions, in so far as they apply to the fisheries under

consideration in this Case, In the later treaty, however, the pro-

visions of the earUer treaty for reciprocal trade concessions were

omitted with the exception of a provision for free entry into each

country of fish oil and fish of all kinds being the produce of the

fisheries of the other country, and it was provided in Article XXII
of the treaty that

—

Inasmuch as it is asserted by the Government of Her Britannic
Majesty that the privileges accorded to the citizens of the United
States under Article XVIII. of tliis Treaty are of greater value
than those accorded by Articles XIX. and XXL of this Treaty to

to the subjects of Her Britannic Majesty, and tliis assertion is not
admitted by the Government of the United States, it is further

agreed that Commissioners shall be appointed to determine, having
regard to the privileges accorded by the United States to the sub-

jects of Her Britannic Majesty, as stated in Articles XIX and XXI.
of tills Treaty, the amount of any compensation which, in their

opinion, ought to be paid by the Government of the United States

to the Government of Her Britannic Majesty in return for the privi-

aAppendix, p. 28.



PERIOD FROM 1871 TO 1888. 159

le^es accorded to the citizens of the United States under Article

XVIII. of tliis Treaty.

«

The fisheries provisions of tliis treaty came into force on July 1,

1873, although they did not become applicable to Newfoundland

until May 29, 1874, and by the terms of the treaty they remained

in force for a fixed term of ten years from the date on wliich they

came into operation, and further until the expiration of two years

after notice given by either party to the other of its wish to terminate

the same, which notice was given by the United States to Great

Britain on July 2, 1883, and in consequence of which the iisheries

provisions of the treaty terminated on July 1, 1885.'' It was mutu-

ally agreed, however, by the modus vivendi of 1885, entered into

prior to the termination of the fisheries articles, that the fishing

privileges secured by the treaty of 1871 should be continued through-

out the season of 1885; so that actually the fisliing privileges under

this treaty continued until the 1st of January, 1886.''

By the terms of the treaty the assent of the Parliament of Canada

and the Legislature of Prince Edward's Island was required to

carry the fisheries provisions into operation, and on June 17, 1871,

the Earl of Kimberly WTote to Lord Lisgar, the Governor General

of Canada, for the purpose of informing the Canadian Government

of the conclusion of the treaty and recommending the adoption of

appropriate legislation to give it effect . The following extract from

this letter will be of interest as showing the British view of the

situation at the time this treat}^ was entered into:

The Canadian Government itself took the initiative in suggesting

that a Joint British and American Commission should be appointed,

with a view to settle the disputes which had arisen as to the interpre-

tation of the Treaty of 1818, but it was certain that however desir-

able it might be, in default of any complete settlement, to appoint-

such a Commission, the causes of the difficulty lay deeper than any
question of interpretation, and the mere discussion of such points as

the correct definition of bays could not lead to a really friendly

agreement with the United States. It was necessary, therefore, to

endeavor to find an equivalent which the United States might be

willing to give in return for the fishery privileges, and which Great
Britain, having regard both to Imperial and Colonial interests, could

properly accept. Her Majesty's Government are well av/are that

the arrangement which would have been most agreeable to Canada
was the conclusion of a Treaty similar to the Reciprocity Treaty of

1854, and a proposal to this effect was pressed upon the United States

Commissioners, as you will find in the 36th Protocol of the Confer-

o Appendix, p. 30. & Appendix, p. 749. c Appendix, p. 33.
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ences. This proposal was, however, declined, the United States Com-
missioners stating "that they could hold out no hope that the Con-
gress of the United States would give its consent to such a tariff ar-

rangement as was proposed, or to any extended plan of reciprocal free

admission of the products of the two countries." The United States

Commissioners did indeed propose that coal, salt and fish, should be
reciprocally admitted free, and lumber after the 1st of July 1874;
but it is evident that looked at as a tariff arrangement this was a most
inadequate offer, as will be seen at once when it is compared with the

long list of articles admitted free under the Reciprocity Treaty.

Moreover, it is obvious from the frank avowal of the United States

Commissioners, that they only made this offer because one branch of

Congress had recently more than once expressed itself in favor of

the abolition of duties on coal and salt, and because Congress had par-
tially removed the duty from lumber, and the tendency of legislation

in the United States was towards the reduction of taxation and of

duties, so that to have ceded the Fishery rights in return for these
concessions would have been to exchange them for commercial ar-

rangements, which there is reason to believe may before long be made
without any such cession, to the mutual advantage of both the
Dominion and the United States; and Her Majesty's Government are

bound to add that whilst in deference to the strong v/ishes of the
Dominion Government they used their best efforts to obtain a renewal
in principle of the Reciprocity Treaty, they are convinced that the
establishment of free trade between the Dominion and the United
States is not likely to be promoted by making admission to the fish-

eries dependent upon the conclusion of such a Treaty; and that the
repeal by Congress of duties upon Canadian produce on the ground
that a Protective Tariff is injurious to the country which imposes it,

would place the commercial relations of the two countries on a far

more secure and lasting basis than the stipulations of a Convention
framed upon a system of reciprocity. Looldng, therefore, to all the
circumstances. Her Majesty's Government found it their duty to deal

separately with the Fisheries, and to endeavor to find some other
equivalent; and the reciprocal concession of free fishery with free

import of fish and fish oil, together with the payment of such a sum
of money as may fairly represent the excess of value of the Colonial

over the American concessions, seems to them to be an equitable solu-

tion of the difiiculty. It is perfectly true that the right of fishery on
the United States coasts, conceded under Article XIX, is far less

valuable than the right of fishery in Colonial waters, conceded under
Article XVIII, to the United States, but on the other hand, it cannot
be denied that it is most important to the Colonial fishermen to

obtain free access to the American market for their fish and for fish

oil, and the balance of advantage on the side of the United States
will be duly redressed by the Arbitrators under Article XXII. In
some respects a direct money payment is perhaps a more distinct

recognition of the rights of the Colonies than a tariff concession, and
there does not seem to be any difference in principle between the ad-
mission of American fishermen for a term of years in consideration
of the payment of a sum of money in gross, and their admission under
the system of Licenses, calculated at so many dollars per ton, which
was adopted by the Colonial Government for several years after the
termination of the Reciprocity Treaty. In the latter case, it must
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be observed, the use of the Fisheries was granted without any tariff

concession whatever on the part of the United States, even as to the
importation of fish.

Canada could not reasonably expect that this country should, for

an indefinite period, incur the constant risk of serious misunderstand-
ing with the United States; imperilling, perhaps, the peace of the
whole Empire, in order to endeavor to force the American Govern-
ment to change its commercial policy; and Her Majesty's Govern-
ment are confident that, w^hen the Treaty is considered as a whole,
the Canadian people will see that their interests have been carefully
borne in mind, and that the advantages, which they will derive from
its provisions, are commensurate with the concessions which they
are called upon to make.'^

The Halifax Award.

The Fisheries Commission referred to in Article XXII. of the

treaty of 1871 met at Hahfax on June 15, 1877, for the purpose of

determining under the provisions of that treaty, how much, if any,

greater was the value of the privileges accorded to the citizens of

the United States under Article XVIII. than those accorded by

Articles XIX. and XXI. to the subjects of Her Britannic Majesty;

and on the 23rd day of November of that year the British commis-

sioner and the umpire rendered a decision, the American commis-

sioner dissenting, by wliich they awarded "the sum of $5,500,000.

in gold to be paid by the Government of the United States to the

Government of Her Britannic Majesty." as compensation for the

excess value of the privileges accorded to the citizens of the United

States over those accorded to the subjects of Great Britain in accord-

ance with the provisions of the treaty.

In the proceedings before the Hahfax Commission it was contended

on the part of Great Britain that among the privileges secured to

the inhabitants of the United States under the treaty, "the entire

freedom of the inshore fisheries on the coast of Newfoundland,''^ apart

from the freedom of the fisheries on the treaty coasts under the treaty

of 1818, was of immense value. As this privilege was described in

the treaty of 1871 as a hberty "in common with the subjects of Her

Britannic Majesty," which is the same expression used in the treaty

of 1818 with respect to the fishing hberty of the inhabitants of the

United States on the treaty coasts under that treaty, the British con-

tention with respect to the extent and value of the hberty thus

o Appendix, p. 640.
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described and the award of S5,500,000, based in part upon the value

of such hberty is of particular importance in the present Case."^

The bearing of that question upon the questions presented in this

Case will more fully appear in the discussion which arose between

the United States and Great Britain with respect to the Fortune

Bay case in the year 1878, which is reviewed below.

The Fortune Bay Case.

On January 6, 1878, barely a month and a half after the date of

the Hahfax award, a number of American fishermen, who were

engaged in taking fish with seines in Fortune Bay on the coast of

Newfoundland, ''were compelled, by a large and violent mob of the

inliabitants of Newfoundland, to take up their seines, discharge the

fish already inclosed, and abandon their fishery, and in one case at

least the seine was absolutely destroyed.".^ As appeared in the

subsequent investigation of the circumstances surrounduig this

incident, the fishermen using the seines were acting in the interests

of all the American fishing vessels in the harbor at that time, twenty-

two in number, and if they had been undisturbed the catch would have

been sufficient to load all of them with profitable cargoes. It further

appeared that the American vessels had been waiting at Fortune Bay

for several weefe for the expected arrival of schools of herring in that

Bay; and it so happened that the day of the arrival of these schools

was Sunday, on which, under the laws of Newfoundland, the New-

foundland fijshermen were prohibited from fishing.'^

The action of the Newfoundland fishermen in preventing thie

American fishermen from taking advantage of their long awaited

opportunity could hardly have been inspired by a respect for law

and order. Great Britain, however, in resisting the resulting claims

for damages, which were demanded by the United States on behalf

of the American fishing vessels, advanced the argument that the

Newfoundland law prohibiting Sunday fishing applied to the Ameri-

can as well as to the British fishermen in those waters, and that the

American fishermen were violating not only that law but another

law as well which prohibited the use of seines at the season of the

year when this incident occurred.*^ As bearing upon the intention

with which the laws referred to were adopted, it may be noted in

a Appendix, p. 1109. c Appendix, pp. 651,666.

b Appendix, p. 6G6. d Appendix, pp. 651, 667.
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passing that they both contained the express provision that nothing

therein should "affect the rights and privileges granted by treaty to

the subjects of any state or power in amity with Her Majesty,"

which provision is common to all of the laws of Newfoundland relating

to the fisheries.'*

The position thus taken by Great Britain led to a discussion

between the two Governments vnth reference to the validity of

British or Colonial legislation as applied to American fishermen

when the effect of such legislation was to limit or restrain the exercise

by American fishermen of the fishing liberty secured to them by

treaty. Although Fortune Bay is not on the treaty coast covered

by the treaty of 1818, and the discussion related to the fishing liberty

under the treaty of 1871, yet in both treaties alike such liberty is

described as a liberty in common with British subjects, and therefore

the discussion is of interest in connection with the questions at issue

in the present case.

The following extract from a letter of instructions written on

August 1, 1879, by Mr. Evarts, then Secretary of State, to Mr. Welsh,

the American Minister at London, and communicated by him to

Lord Salisbury, then Secretary of State for Foreign Affairs, reviews

the course of the discussion up to that time and states the position

of the United States on the questions involved:

As soon as the violence to which citizens of the United States had
been subjected in Ne^\^oundland w^as brought to the attention of this

department, I instructed you, on 2d March, 1878, to represent the
matter to Her Britannic Majesty's Government, and upon such rep-

resentation you were informed that a prompt investigation would be
ordered for the information of that government.
On August 23, 1878, Lord Salisbury conveyed to you, to be trans-

mitted to your Government, the result of that investigation, in the
shape of a report from Captain Sulivan, of Her Majesty's ship

Sinus. In furnishing you with this report, Lord Salisbury, on behalf
of Her Britannic Majesty's Government, said:

"You will perceive that the report in question appears to demon-
strate conclusively that the United States fishermen on this occasion
had committed three distinct breaches of the law, and that no vio-

lence was used by the Ne%\^oundland fishermen, except in the case of

one vessel, whose master refused to comply with the request which
was made to him that he should desist from fishing on Sunday in

violation of the law of the colony and of the local custom, and who
threatened the Newfoundland fishermen with a revolver, as detailed

in paragraphs 5 and 6 of Captain Sulivan's report."

o Appendix, p. 665.
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The three breaches of the law thus reported by Captain Suhvan
and assumed by Lord Sahsbury as conclusively established, were: 1.

The use of seines and the use of them also at a time prohibited by a
colonial statute. 2. Fishing upon a day—Sunday—forbidden by the
same local law; and 3. Barring fish in violation of the same local leg-

islation. In addition Captain Sulivan reported that the United
States fishermen were, contrary to the terms of the treaty of Wash-
ington—

"Fishing illegally; interfering with the rights of British fishermen
and their peaceable use of that part of the coast then occupied by
them and of which they were actually in possession—their seines and
boats, their huts and gardens and land granted by government being
situated thereon."

Yours, containing this dispatch and the accompanying report, was
received on 4th September, 1878, and on the 28th of the same month
you were instructed that it was impossible for this government duly
to appreciate the value of Captain Sulivan's report, until it was per-
mitted to see the testimony upon which the conclusions of that report
professed to rest. And you were further directed to say that, putting
aside for after examination the variations of fact, it seemed to this

government that the assumption of the report was, that the United
States fishermen were fishing illegally, because their fishing was being
conducted at a time and by methods forbidden by certain colonial

statutes; that the language of Lord Salisbur}^, in communicating the
report with his approval, indicated the intention of Her Britannic
Majesty's Government to maintain the position, that the treaty privi-

leges secured to United States fishermen by the treaty of 1871 were
held subject to such limitations as might be imposed upon their ex-
ercise by colonial legislation; and "that so grave a question, in its

bearing upon the obligations of this government under the treaty,

makes it necessary that the President should ask from Her Majesty's
Government a frank avowal or disavowal of the paramount authority
of provincial legislation to regulate the enjoyment by our people of

the inshore fishery, which seems to be intimated, if not asserted, in
Lord Salisbury's note."

In reply to this communication, Lord Salisburj^, 7th November,
1878, transmitted to you the depositions which accompanied Captain
Sulivan's report, and said:

"In pointing out that the American fishermen had broken the law
within the territorial hmits of Her Majesty's domains, I had no inten-
tion of inferentially laying dov,Ti any principles of international law,
and no advantage would, I think, be gained by doing so to a greater
extent than the facts in question absolutely require. * * * jjgj.

Majesty's Government will readily admit—what is, indeed, self-

evident—that British sovereignty, as regards those v.aters, is limited
in its scope by the engagements of the Treaty of Washington, which
can not be modified or affected by any municipal legislation."

It is •with the greatest pleasure that the L^nited States Goverimient
receives this language as "the frank disavowal" which it asked "of
the paramount authority of provincial legislation to regulate the
enjoyment by our people of the inshore fishery."

Removing, as this explicit language does, the only serious difficulty

which threatened to embarrass this discussion, I am now at liberty to

resume the consideration of these dift'erences in the same spirit and
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with the same hopes so fully and properly expressed in the concluding
paragraph of Lord Sahsbury's dispatch. He says

:

*'It is not explicitly stated in Mr. Evarts' dispatch that he con-
siders any recent acts of the colonial legislature to be inconsistent

with the rights acquired by the United States under the Treaty of

Washington. But if that is the case, Her ^lajesty's Government
will, in a friendly spirit, consider any representations he may think
it right to make upon the subject, with the hope of coming to a satis-

factor}'' understanding."
It is the puq^ose, therefore, of the present dispatch to convey to

you, in order that they may be submitted to Her Brittanic Majesty's
Government, the conclusions which have been reached by the Govern-
ment of the United States as to the rights secured to its citizens under
the treaty of 1871 in the herring fishery upon the Newfoundland
coast, and the extent to which those rights have been infringed by
the transactions in Fortune Bay on January 6, 1878.

Before doing so, however, I deem it proper, in order to clear the
argument of all unnecessary issues, to correct what I consider certain

misapprehensions of the views of this Government contained in

Lord Salisbury's dispatch of 7th of November, 1878. The secretary

for foreign affairs of Her Brittanic i\fajesty says:

''If, however, it be admitted that the Newfoundland legislature

have the right of binding Americans who fish within their waters
by any laws which do not contravene existing treaties, it must be
further conceded that the duty of determining the existence of such
contravention must be undertaken by the governments, and can not
be remitted to the discretion of each individual fisherman. For
such discretion, if exercised on one side, can hardly be refused on
the other. If any American fisherman may violently break a law
which he believes to be contrary to a treaty, a Newfoundland fish-

erman may violently maintain it if he beheves it to be in accordance
with treaty."

His lordship can scarcely have intended this last proposition to be
taken in its literal significance. An infraction of law may be ac-

companied by violence which affects the person or property of an
individual, and that individual may be warranted in resisting such
illegal violence, so far as it directly affects him, without reference

to the relation of the act of violence to the law which it infringes,

but simply as a forcible invasion of his rights of person or property.
But that the infraction of a general municipal law, with or without
violence, can be corrected and punished by a mob, without official

character or direction, and who assume both to interpret and ad-
minister the law in controversy, is a proposition which does not
require the reply of elaborate argument between two governments
whose daily fife depends upon the steady application of the sound
and safe principles of English jurisprudence. However this may be,

the Government of the United States can not for a moment admit
that the conduct of the United States fishermen in Fortune Bay was
in any—the remotest—degree a violent breach of the law.

Granting any and all the force which may be claimed for the
colonial legislation, the action of the United States fishermen was
the peaceable prosecution of an innocent industry, to which they
thought they were entitled. Its piu-suit invaded no man's rights,

committed violence upon no man's person, and if trespassing beyond
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its lawful limits could have been promptly and quietly stopped by
the interference and representations of the lawfully constituted au-
thorities. They were acting under the provisions of the very statute

which they are alleged to have violated, for it seems to have escaped
the attention of Lord Salisbury that section 28 of the title of the
consolidated acts referred to contains the provision that "Nothing
in this chapter shall affect the rights and privileges granted by
treaty to the subjects of any state or power in amity with Her
Majesty." They were engaged, as I shall hereafter demonstrate, in

a lawful industry, guaranteed by the treaty of 1871, in a method
which was recognized as legitimate by the award of the Halifax
Commission, the privilege to exercise which their government had
agreed to pay for. They were forcibly stopped, not by legal au-
thority, but by mob violence. They made no resistance, withdrew
from the fishing grounds, and represented the outrage to their Gov-
ernment, thus acting in entire conformity with the principle as justly

stated by Lord Salisbury himself, that—
"If it be admitted, however, that the Newfoundland legislature

have the right of binding Americans who fish within their waters by
any laws which do not contravene existing treaties, it must be fiu"ther

conceded that the duty of determining the existence of such contra-
vention must be undertaken by the governments, and can not be
remitted to the judgment of each individual fisherman,"

There is another passage of Lord Salisbiu-y's dispatch to which I

should call your attention. Lord Salisbury says

:

"I hardly believe, however, that Mr. Evarts would in discussion

adhere to the broad doctrine, which some portion of his language
would appear to convey, that no British authorit}^ has a right to pass
any kind of laws binding Americans who are fishing in British

waters; for if that contention be just the same disability applies a
fortiori to any other powers, and the waters must be delivered over
to anarchy."

I certainly can not recall any language of mine in this correspond-
ence which is capable of so extraordinary a construction. I have
nowhere taken any position larger or broader than that which Lord
Salisbury says:

"Her Majesty's Government will readily admit, what is, indeed,

self-evident, that British sovereignty, as regards these waters, is

limited in its scope by the engagements of the Treaty of Washing-
ton, which can not be affected or modified by any municipal legisla-

ture."

I have never denied the full authority and jurisdiction, either of

the imperial or colonial governments, over their territorial waters,

except so far as by treaty that authority and jurisdiction have been
deliberately limited by these governments themselves. Under no
claim or authority suggested or advocated by me could any other
government demand exemption from the provisions of British or

colonial law, unless that exemption was secured by treaty; and if

these waters must be delivered over to anarchy, it will not be in con-
sequence of any pretensions of the United States Government, but
because the British Government has, by its own treaties, to use Lord
Salisbury's phrase, limited the scope of British sovereignty. I am
not aware or any such treaty engagements with other powers, but if

there are, it would be neither my privilege nor duty to consider or
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criticise their consequences where tlie interests of tlie United States
are not concerned.'*

After setting forth the undisputed facts in the case, which have

already been stated above, Mr. Evarts continues as follows:

The provisions of the treaty of Washington (1871), by which the
right to prosecute this fishery was secured to the citizens of the United
States, are very simple and very explicit.

The language of the treaty is as follows:

"XVIII. It is agreed by the high contracting parties that in addi-
tion to the liberties secured to the United States fishermen by the
convention between the United States and Great Britain, signed at
London on the 20tli day of October, 1818, of taking, curing, and
drying fish on certain coasts of the British North American colonies,

therein defined, the inliabitants of the United States shall have, in
common with the subjects of Her Britannic Majesty, the liberty for

the term of years mentioned in Article XXXIII of this treaty to

take fish of every kind, except shell-fish, on the sea coast and shores
and in the bays, harbors, and creeks of the provinces of Quebec, &c.
"XXXII. It is further agreed that the provisions and stipula-

tions of Articles XVIII to XXV of this treaty, inclusive, shall extend
to the colony of Newfoundland, so far as they are applicable."

Title XXVII, chapter 102, of the consolidated acts of Newfound-
land, provides:
"Section 1. That no person shall take herring on the coast of

Newfoundland by a seine or other such contrivance, at any time be-
tween the 20th day of October and the 12th day of April, in any year,
or at any time use a seine except by way of shooting and forthwith
hauling the same.

"Sec. 2. That no person shall, at any time, between the 20th day
of December and the 1st day of April, in any year, catch or take
herring with seines of less than 2| inches mesh, &c.

"Sec. 4. No person shall, between the 20th day of April and the
20th day of October, in any year, haul, catch, or take herring or other
bait for exportation within one mile, measured by the shore across
the water, of any settlement situated between Cape Chapeau Rouge
and Point Emajer, near Cape Ray."
The act of 1876 provides that " No person shall, between the hours

of twelve o'clock on Saturday night and twelve o'clock on Sunday
night, haul or take any herring, capelin, or squid, with net, seine,
bunts, or any such contrivance for the purpose of such hauling or
taking."

It seemed scarcely necessary to do more than place the provisions of
the treaty and the provisions of these laws in contrast, and apply the
principle so precisely and justly announced by Lord Salisbury as self-

evident, "that British sovereignty, as regards those waters, is limited
in its scope by the engagements of the Treaty of Washington, which
can not be modified or affected by &nj municipal legislation." For it

will not be denied that the treaty privilege of "taking fish of every
kind, except shell-fish, on the sea coast and shores, and in the bays,
harbors, and creeks" of Newfoundland, is both seriously "modified"
and injm-iously affected by municipal legislation, which closes such

a Appendix, p. 662.
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fishery absolutely for seven months of the 3"ear, prescribes a special

method of exercise, forbids exportation for five months, and, in cer-

tain localities, absolutely limits the tliree-mile area, which it was the
express purpose of the treaty to open.

But this is not all. AMien the treaty of 1871 was negotiated, the
British Government contended that the privilege extended to United
States fishermen of free fishing within the three-mile territorial limit

was so much more valuable than the equivalent offered in the treaty

that a money compensation should be added to equalize the exchange.
The Halifax Commission was appointed for the special purpose of

determining that compensation, and, in order to do so, instituted an
exhaustive examination of the history and value of the colonial fish-

eries, including the herring fishery of Newfoundland.
Before that commission, the United States Government contended

that the frozen-herring fishery in Fortune Bay, Newfoundland, the
very fishery now under discussion, was not a fisher}^, but a traffic ; that
the United States vessels Vvhich went there for herring always took
out trading permits from the United States custom-house, which no
other fishermen did; that the herring were caught by the natives in

their nets and sold to the vessels, the captains of which froze the
herring after purchase, and transported them to market, and that
consequently this was a trade, a commerce beneficial to the Newfound-
landers, and not to be debited to the United States account of advan-
tages gained hy the treaty. To this the British Government replied,

that whatever the character of the business had been, the treaty now
gave the United States fishermen the right to catch as well as pur-
chase herring; that the superior character of the United States ves-

sels, the larger capacity and more efficient instrumentality of the
seines used by the United States fishermen, together with their enter-

prise and energy, would all induce the United States fishermen to

catch herring for themselves, and thus the treaty gave certain privi-

leges to the United States fishermen, which inflicted upon the original

proprietor a certain amount of loss and damage, from this dangerous
competition, which, in justice to their interests, required compensa-
tion. The exercise of these privileges, therefore, as stated in the
British case, as evidenced in the British testimony, as maintained
in the British argument, for which the British Government demanded
and received compensation, is the British construction of the extent
of the liberty to fish in common, guaranteed by the treaty.

Mr. Whiteway, then attorney-general of Newfoundland, and one of

the British counsel before the commission, said in his argument:
"And now one word with regard to the winter herring-fishery in

Fortune Bay. It appears that from 40 to 50 United States vessels

proceed there between the months of November and Febiiiarj", taking
from thence cargoes of frozen herring of from 500 to 800 or 1,000
barrels. According to the evidence, these herrings have hitherto
generally been obtained by purchase. It is hardly possible, then,
to conceive that the Americans will continue to buy, possessing as

they now do the right to catch."
The British case states the argument as to the Newfoundland fish-

eries in the following language:
"It is asserted on the part of Her Majesty's Government, that the

actual use which may be made of this privilege at the present moment
is not so much in question as the actual value of it to those who may,
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if they will, use it. It is possible, and even probable, that the United

States fishermen may at any moment avail themselves of the privilege

of fishing in Newfoundland inshore waters to a much larger extent

than they do at present; but even if they should not do so, it would
not relieve them from the obligation of making the just payment for

a right which they have accjuired subject to the condition of making
that payment. The case may be not inaptly illustrated by the some-

what analogous one of a tenancy of shooting or fishing privileges ; it

is not because the tenant fails to exercise the rights which he has

acquired by virtue of his lease that the proprietor should be debarred

from the recovery of his rent.

"There is a marked contrast to the advantage of the United States

citizens between the privilege of access to fisheries the most valuable

and productive in the world and the barren right accorded to the

inhabitants of Newfoundland, of fishing in the exhausted and preoc-

cupied waters of the United States, north of the 39th parallel of

north latitude, in which there is no field for lucrative operations, even

if British subjects desired to resort to them; and there are strong

grounds for believing that year by year, as United States fishermen

resort in greater numbers to the coasts of Newfoundland, for the pur-

pose of procuring bait and supplies, they wdl become more intimately

acquainted with the resources of the inshore fisheries and their unlim-

ited capacity for extension and development. As a matter of fact

United States vessels have, since the Washington Treaty came into

operation, been successfully engaged in these fisheries; and it is but
reasonable to anticipate that as the advantages to be derived from
them become more widely known larger numbers of United States

fishermen will engage in them.
"A participation by fishermen of the United States in the freedom

of these waters, must, notwithstanding their wonderfully reproductive
capacity, tell materially on the local catch, and, whUe affording to

the United States fishermen a profitable emplojmient, must seriously

interfere with local success. The extra amount of bait also which is

required for the supply of the United States demand for the bank
fishery must have the eft'ect of diminishing the supply of cod for the
inshores, as it is well known that the presence of that fish is caused by
the attraction oftered by a large quantity of bait fishes, and as this

quantity diminishes the cod will resort in fewer numbers to the coast*

"The efl'ect of tliis diminution may not in all probability be appra-
ent for some years to come, and whilst United States fishermen will

have the liberty of enjoying the fisheries for several years in their

present teeming and remunerative state, the eftects of overfishing

may, after their right to participate in them has lapsed, become seri-

ously prejudicial to the interests of the local fishermen.

II. The privilege of procuring bait and supplies, refitting, drying, transshipping, &c.

"Apart from the immense value to United States fishermen of
participation in the Newfoimdland inshore fisheries, must be esti-

mated the important privilege of procuring bait for the prosecution
of the bank and deep-sea fisheries, which are capable of unlimited
expansion. With Newfoundland as a basis of operations, the right
of procuring bait, refitting their vessels, drying and curing fish, pro-
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curing ice in abundance for the preservation of bait, liberty of trans-

shipping their cargoes, &c., an almost continuous prosecution of the

bank fishery is secured to them. By means of these advantages,

United States fishermen have acquired by the Treaty of Washington
all the requisite facilities for increasing their fishing operations to

such an extent as to enable them to supply the demand for fish food

in the United States markets, and largely to furnish the other fish

markets of the world, and thereby exercise a competition which must
inevitably prejudice Newfoundland exporters. It must be remem-
bered, in contrast with the foregoing, that United States fishing craft,

before the conclusion of the treaty of Washington, could only avail

themselves of the coast of Newfoundland for obtaining a supply of

wood and water, for shelter, and for necessary repairs in case of ac-

cident, and for no other purpose whatever. They therefore pros-

ecuted the bank fishery under great disadvantages, notwithstanding

which, owing to the failure of the United States local fisheries, and
the consequent necessity of providing new fishing grounds, the bank
fisheries have developed into a lucrative source of employment to the

fishermen of the United States.

"That this position is appreciated by those actively engaged in the

bank fishery is attested by the statement of competent witnesses,

whose evidence will be laid before the Commission."
And in the reply of the British Government, referring to the same

Newfoundland fisheries, is the following declaration:

"As regards the herring fishery on the coast of Newfoundland, it is

availed of to a considerable extent by the United States fishermen,

and evidence will be adduced of large exportations by them in Ameri-
can vessels, particularly from Fortune Bay and the neighborhood,

both to European and their own markets.
"The presence of United States fishermen upon the coast of New-

foundland, so far from being an advantage, as is assumed in the

answer, operates most prejudicially to Newfoundland fishermen.

Bait is not thrown overboard to attract the fish, as asserted, but the

United States bank fishing vessels, visiting the coast in such large

numbers as they do for the purpose of obtaining bait, sweep the coast,

creeks, and inlets, thereby diminishing the supply of bait for local

catch and scaring it from the grounds, where it would otherwise be an
attraction for cod."

In support of these views, the most abundant testimony was pro-

duced by the British Government showing the extent of the United
States herring fishery, the character and construction of the seines

used, the time when the vessels came and left, and the employment
of the native fishermen by the United States vessels. And it follows

unanswerably that upon the existence of that fishery between the

months of October and April (the very time prohibited by the

colonial law), and upon the use of just such seines as were used b}'"

the complainants in this case (the very seines forbidden by the

colonial law), and because the increasing direct fishery of the United
States vessels was interfering with native methods and native profits,

the British Government demanded and received compensation for the

damages thus alleged to proceed from "the liberty to take fish of

every kind" secured by the treaty.

This Government cannot anticipate that the British Government
will now contend that the time and method for which it asked and
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received compensation are forbidden by the terms of the very treaty

under which it made the claim and received the payment. Indeed,

the language of Lord Salisbury justifies the Government of the

United States in drawing the conclusion that between itself and Her
Britannic Majesty's Government there is no substantial difference in

the construction of the privileges of the treaty of 1871, and that in

the future the colonial regulation of the fisheries with which, as far

as their own interests are concerned, we have neither right nor desire

to intermeddle, will not be allowed to modify or affect the rights

which have been guaranteed to citizens of the United States.

You will therefore say to Lord Salisbury that the Government of

the United States considers the engagements of the treaty of 1871 con-

travened by the local legislation of Newfoundland, by the prohibition

of the use of seines, by the closing of the fishery with seines between
October and April, by the forbidding of fishing for the purpose of ex-

portation between December and xipril, by the prohibition to fish on
Sunday, by the allowance of nets of only of a specified mesh, and by the

limitation of the area of fishing between Cape Ray and Cape Chapeau
Rouge. Of course, this is only upon the supposition that such laws

are considered as applying to United States fishermen; as local regu-

lations for native fishermen we have no concern with them. The con-

travention consists in excluding United States fishermen during the

very times in which they have been used to pursue this industry, and
forbidding the methods by which alone it can be profitably carried on.

The exclusion of the time from October to April covers the only sea-

son in which frozen herring can be procured, while the prohibition

of the seines would interfere with the vessels, who, occupied in cod-

fishing during the summer, go to Fortune Bay in the winter, and
would consequently have to make a complete chan<^e in their fishing

gear, or depend entirely upon purchase from the natives for their sup-

§ly. The prohibition of work on Sunday is impossible under the con-

itions of the fishery. The vessels must be at Fortune Bay at a cer-

tain time, and leave for market at a certain time. The entrance of the

schools of herring is uncertain, and the time they stay equally so.

Whenever they come the}^ must be caught, and the evidence in this

very case shows that after Sunday, the 6th of January, there was no
other influx of these fish, and that prohibition on that day would
have been equivalent to shutting out the fishermen for the season.*^

The concluding paragraph of Mr. Evarts' letter is as follows:

In conclusion I would not be doing justice to the wishes and opin-

ions of the United States Government if I did not express its pro-

found regret at the apparent conflict of interests which the exercise

of its treaty privileges appears to have developed. There is no inten-

tion on the part of this Government that these privileges should be
abused, and no desire that their full and free enjoyment should harm
the Colonial fishermen. AVliile the differing interests and methods
of the shore fishery and the vessel fishery make it impossible that the

regulations of the one should be entireh^ given to the other, yet if the
mutual obligations of the treat}' of 1871 are to be maintained, the
United States Government would gladly co-operate with the Gov-
ernment of Her Britannic Majesty in any effort to make those regu-

lations a matter of reciprocal convenience and right; a means of

a Appendix, p. 667.
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preserving the fisheries at their highest point of production, and of

conciliating a community of interests by a just proportion of advan-
tages and profits.'^

A further statement of the position of the United States on the

question above considered will be found in a letter written by Mr.

Evarts on August 5, 1879, to Mr. Babson, who had been selected

by the Department of State to examine and report upon certain

features of the fisheries question, in the course of which letter Mr.

Evarts says:

It is quite possible that some of our fishermen may wish to be
advised as to the course which the government thinks them justified

in taking should the local authorities assume to interfere v/ith them
in the peaceable pursuit within the three-miles line of their fishing

methods and the use of their seines and fishing-tackle. Tliis inter-

ference, if attempted, mil doubtless be based upon the local legisla-

tion of the provinces regulating the fisheries on their coast within
the three-miles line. In the view of this government, these local

regulations are incompetent to curtail or control the participation

of our fishermen, as accorded by the Treaty of Washington, in their

inshore fisheries. So long as our fishermen use methods and appa-
ratus in their judgment adapted to catching the fish in the most
efficient and most profitable manner to the industry they are pursuing,

to wit, fishing from vessels manned and fitted from our ports, and
seeking profit therefrom, and so long as they do not molest the

provincial fishermen, pursuing their own methods in their equal right,

this government regards our fishermen as within the treaty right and
under no necessity of conforming, either in regard to days or seasons,

or apparatus, to the prescriptions of the local regulations of the
provinces.^

After much delay, which was explained on the ground that owing

to the great importance of the points involved, it had been neces-

sary to consult Newfoundland and to prepare a case upon them for

submission to the Law Officers of the Crown, Lord Salisbury finally

informed the American Charge at London on March 2, 1880, ''that

the report of the Law Officers of the Crown upon the case has now

been received, and that therefore the reply of Her Majesty's Govern-

ment will be sent with the least possible delay having regard to the

question under consideration." '^ The report of the Law Officers of

the Crown was not communicated by Lord Salisbury to the United

States Government, but the position of the British Government on

the questions discussed by Mr. Evarts, was stated by Lord SaHsbury

o Appendix, p. 672. b Appendix, p. 673. c Appendix, p. 683.
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in his note of April 3, 1880, to the American Charge at London, as

follows, so far as it relates to the questions now under consideration:

Such being the facts, the following two questions arise:

1. Have United States fishermen the right to use the strand for

purposes of actual fishing?

2. Have they the right to take herrings with a seine at the season
of the 3'ear in question, or to use a seine at any season of the year for

the purpose of barring herrings on the coast of Ne\\'foundland ?

The answers to the above questions depend on the interpretation of

the treaties.

Further, they used seines for the purpose of in-barring herrings, and
this leads me to the consideration of the second question, namely,
whether United States fishermen have the right to take herrings with
a seine at the season of the year in question, or to use a seine at any
season of the year for the purpose of barring herrings on the coast of

Newfoundland.
The in-barring of herrings is a practice most injurious, and, if con-

tinued, calculated in time to destro}' the fishery; consequently it has
been prohibited b}^ statute since 1862,

In my note to Mr. Welsh, of the 7th of November, 1878, I stated
"that British sovereignty, as regards these waters, is limited in its

scope by the engagements of the Treaty of Washington, which cannot
be modified or affected by anj municipal legislation," and Her Majes-
ty's Government fully admit that United States fishermen have the
right of participation on the Newfoundland inshore Jisheries, in com-
mon\\\i\\ British subjects, as specified in Article XVIII of that treaty.

But it can not be claimed, consistently with this right of participation
in common with the British fishermen, that the United States fisher-

men have any other, and still less that they have greater rights than
the British fishermen had at the date of the treaty.

If, then, at the date of the signature of the Treaty of Washington,
certain restraints were, by the municipal law, imposed upon the British

fishermen, the United States fishermen were, by the express terms of
the treaty, equally subjected to those restraints, and the obligation to
observe in common with the British the then existing local laws and
regulations, which is implied by the words "in common,^' attached to

the United States citizens as soon as they claimed the benefit of the
treat}^. That such was the view entertained by the Government of
the United States during the existence of the reciprocity treaty, under
which United States fishermen enjoyed precisely the same rights of
fishing as they do now under the Treaty of Washington, is proved con-
clusively by the circular issued on the 28th of March, 1856, to the col-

lector of customs at Boston, wliich so thoroughly expressed the views
of Her Majesty's Government on this point that I quote it here in
extenso.

"Department of State,
'

' Washington, March 28, 1856.

"Sir: It is understood that there are certain acts of the British
North American colonial legislatures, and also, perhaps, executive
regulations intended to prevent the wanton destruction of the fish

which frequent the coasts of the colonies, and injurious to the fishing
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thereon. It is deemed reasonable and desirable that both the United
States and British fishermen should pay a like respect to such laws
and regulations which are designed to preserve and increase the pro-

ductiveness of the fisheries on those coasts. Such being the object

of these laws and regulations, the observance of them is enforced upon
the citizens of the United States in the like manner as they are ob-
served by British subjects. By granting the mutual use of the
inshore fisheries, neither party has yielded its right to civic jurisdic-

tion over a marine league along its coasts.

"Its laws are as obligatory upon the citizens or subjects of the other

as upon its own. The laws of the British provinces, not in conflict

with the provisions of the reciprocity treaty, would be as binding
upon the citizens of the United States v/ithin that jurisdiction as upon
British subjects. Should they be so framed or executed as to make
any discrinjination in favor of British fishermen, or to impair the
rights secured to American fishermen by that treaty, those injuriously

affected by them will appeal to this government for redress.

"In presenting complaints of this kind, should there be cause for

doing so, they are requested to furnish the Department of State with
a copy of the law or regulation which is alleged injuriously to affect

their rights or to make an unfair discrimination between the fisher-

men of the respective countries, or with a statement of any supposed
grievance in the execution of such law or regulation, in order that the
matter may be arranged by the two governments.
"You will make this direction known to the masters of such fishing

vessels as belong to your port in such manner as you may deem most
advisable.

(Signed) "W. L. Marcy.
"Collector of the Cvstoms, Boston."

I have the honor to inclose a copy of an act passed by the colonial

legislature of Newfoundland, on the 27th March, 1862, for the pro-
tection of the herring and salmon fisheries on the coast, and a copy of

cap. 102 of the consolidated statutes of Newfoundland, passed in 1872.

The first section of the act of 1862, prohibiting the takmg of herrings
with a seine between the 20th day of October and the 12th day of

April, and, further, prohibited the use of seines at any time for the
purpose of barring herrings. These regulations, which were in force

at the date of the Treaty of Washington, were not abolished, but con
firmed by the subsequent statutes, and are binding under the treaty
upon the citizens of the United States in common with British

subjects.

The United States fishermen, therefore, in landing for the pur-
pose of fishing at Tickle Beach, in using a seine at a prohibited time,

and in barring herrings with seines from the shore exceeded their

treaty privileges, and were engaged in unlawful acts.

Her Majesty's Government have no wish to insist on any illiberal

construction of the language of the treaty, and would not consider it

necessary to make any formal complaint on the subject of a casual in-

fringement of the letter of its stipulations which did not involve any
substantial detriment to British interests and to the fishery in general.

An excess on the part of the United States fishermen of the precise

limit of the rights secured to them might proceed as much from
ignorance as from wilfulness; but the present claim for compensa-
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tion is based on losses resulting from a collision which was the direct
consequence of such excess, and Her Majesty's Government feel bound
to point to the fact that the United States fishermen were the first

ancl real cause of the mischief, by overstepping the limits of the
privileges secured to them in a manner gravely prejudicial to the
rights of other fishermen.

For the reasons above stated, Her Alajesty's Government are of

opinion that, under the circumstances of the case as at present within
their knowledge, the claim advanced by the United States fishermen
for compensation on account or the losses stated to have been sus-
tained by them on the occasion in question is one which should not be
entertained.

^Ir. Evarts ^\^ll not require to be assured that Her Majesty's Gov-
ernment, while unable to admit the contention of the United States
Government on the present occasion, are fully sensible of the evils

arising from any difference of opinion between the two governments
in regard to the fishery rights of their respective subjects. They have
always admitted the incompetence of the colonial or the imperial
legislature to hmit by subsequent legislation the advantages secured
by treaty to the subjects of another power. If it should be the opin-
ion of the Government of the United States that any act of the
colonial legislature subsequent in date to the Treaty of Washington
has trenched upon the rights enjoyed by the citizens of the United
States in virtue of that instrument. Her Majesty's Government will

consider any communication addressed to them in that view with a
cordial and anxious desire to remove all just grounds of complaint."

No reply was made by the Secretary of State to Lord Sahsbury's

note, but upon its receipt the President sent on May 17, 1880, a

special message to Congress transmitting and concurring in a report

by Mr. Evarts on the subject, in which he expressed the opinion that

the import duties upon fish and fish oil which had been removed

under the provisions of the treaty of 1871, should be reimposed by

Congress as measures proper to be taken by the United States in

maintenance of the rights accorded to American fishermen under that

treaty.

The British Minister reported that the reason assigned for the

action thus taken was that in the opinion of the Government of

the United States ''Her Majesty's Government had not sufficiently

considered the gravity of the case; had paid but Httle attention to

it, and had unnecessarily delayed replying to the representations of

the United States' Government."''

Soon afterwards the British Government took occasion to reopen

the negotiations for a settlement of the Fortune Bay claims, and

on October 27, 1880, Lord Granville, who had succeeded Lord Sahs-

o Appendix, p. 684. b Appendix, p. 709.
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bury as Secretary of State for Foreign Affairs, A\Tote to Mr. Lowell,

the American Minister at London:

As regards the claim of the United States fishermen to compensa-
tion for the injuries and losses which they are alleged to have sus-

tained in consequence of the violent obstruction wliich they encoun-
tered from British fishermen at Fortune Bay on the occasion referred
to, I have to state that Her Majesty's Government are quite wilhng
that they should be indemnified for any injuries and losses which,
upon a joint inquiry, may be found to have been sustained by them,
and in respect of wliich they are reasonably entitled to compensation

;

but on this point I have to observe that a claim is put forward by
them for the loss of fish which had been caught, or wliich, but for

the interference of the British fishermen, might have been caught by
means of strand fishing, a mode of fishing to which, under the treaty
of Washington, they were not entitled to resort.'*

After some further discussion as to the amount of compensation

to be paid in settlement of these claims, it was finally agreed, as

stated in notes exchanged on May 28, 1881, between Sir Edward

Thornton, British Mmster at Washington, and Mr. Blaine, the

Secretar}?" of State, that fifteen thousand pounds sterhng should

be paid by Great Britain to the United States in full satisfaction

of all claims for disturbance of American fishing vessels in their

fishing operations on the coasts of Newfoundland and its depend-

encies up to March 4, 1881, and including two additional claims

arising from occurrences on the coasts of Nova Scotia and Canada,

it being mutually understood, however, "that the above mentioned

payment will be made without prejudice to any question of the rights

of either of the two Governments under Articles XVIII. to XXV.,

both inclusive, and Article XXXII. of the treaty of May 8, 1871,

between the United States and Great Britain."''

Joint Regulations.

In the course of the discussion which grew out of the Fortune

Bay case, the question of the joint regulation of the fisheries came

up for consideration, and the views expressed by the two Govern-

ments on this subject at that time are of interest in connection

with similar questions which have arisen under the treaty of 1818.

It wiU be remembered that Mr. Evarts in the portion of his letter

above quoted made the following statement with respect to joint

regulations

:

o Appendix, p. 713. & Appendix, p. 736.
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While the differing interests and methods of the shore fishery and
the vessel fishery make it impossible that the regulations of the one
should be entirely given to the other, yet if the mutual obligations of
the treaty of 1871 are to be maintained, the United States Govern-
ment would gladly co-operate with the Government of Her Britannic
Majesty in any effort to make those regulations a matter of reciprocal
convenience and right; a means of preserving the fisheries at their
highest point of production, and of conciliating a community of inter-

ests by a just proportion of advantages and profits."

In Lord Granville's reply to Mr. Evarts, dated October 27, 1880,

from which an extract is quoted above, he stated the position of his

Government in regard to Mr. Evarts' suggestion as follows:

Her Majesty's Government entirely concur in Mr. Marcy's circular

of the 28th of March, 1856. The principle therein laid down ap-
pears to them perfectly sound, and as applicable to the fishery pro-
visions of the treaty of Washington as those of the treaty which
Mr. Marcy had in view. They cannot, therefore, admit the accuracy
of the opinion expressed in Mr. Evarts's letter to Mr. Welsh, of the
28th of September, 1878, ''that the fisheiy rights of the United States
conceded by the treaty of Washington are to be exercised wholly
free from the restraints and regulations of the statutes of Newfound-
land," if by that opinion anything inconsistent with Mr. Marcy's
principle is really intended. Her Majesty's Government, however,
mlly adinit that if any such local statutes could be shown to be in-

consistant with the express stipulations, or even with the spirit of
the treaty, they would not be within the category of those reasonable
regulations by which American (in common with British) fishermen
ought to be bound, and they observe, on the other hand, -vsath much
satisfaction, that Mr. Evarts, at the close of his letter to Mr. Welsh,
of the 1st of August, 1879, after expressing regret at ''the conflict of
interests which the exercise of the treaty privileges enjoyed by the
United States appears to have developed,'^ expressed himself as
follows

:

"There is no intention on the part of this [the United States]
government that these privileges should be abused, and no desire that
their full and free enjoyment should harm the colonial fishermen.
"While the differing interests and methods of the shore fishery and

the vessel fisheiy make it impossible that the regulation of the one
should be entirely given to the other, yet if the mutual obligations of
the treaty of 1871 are to be maintained, the United States Govern-
ment would gladly co-operate with the Government of Her Britannic
Majesty in any effort to make those regulations a matter of reciprocal
convenience and right, a means of preserving the fisheries at their
highest point of production, and of concDiating a community of
interest by a just proportion of advantages and profits."

Her Majesty's Government do not interpret these expressions in
any sense derogatory to the sovereign authority of Great Britain in
the territorial waters of Newfoundland, by which only regulations
having the force of law within those waters can be made. So regard-
ing the proposal, they are pleased not only to recognize in it an indi-

a Supra, p. 171.
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cation that the desire of Her Majesty's Government to arrive at a
friendly and speedy settlement of this question is fully reciprocated
by the Government of the United States, but also to discern in it the
basis of a practical settlement of the difficulty, and I have the honor
to request that you will inform Mr. Evarts that Her Majesty's Gov-
ernment, with a view to avoiding further discussion and future mis-
understandings, are quite willing to confer with the Government of

the United States respecting the establishment of regulations under
which the subjects of both parties to the treaty of Washington shall

have the full and equal enjoyment of any fishery which, under that
treaty, is to be used in common. The duty of enacting and enforcing

such regulations, when agreed upon, would of course rest with the
power having the sovereignty of the shore and waters in each case.**

Subsequently, in the course of the discussion, the attention of Lord

Granville was called to the plan then under consideration by the

President of "sending a ship to protect the American fishermen on

the coast of Newfoundland," and in conunenting upon tliis proposed

action Lord GranviUe said in his letter of February 24, 1881, to Sir

Edward Thornton that he had at first been taken by surprise at the

idea "but that on consideration it appeared to me that such a course

might be taken which might be of great advantage, if each Govern-

ment sent vessels with commanders who receive identic and con-

cihatory instiiictions for the purpose of keeping the peace among the

fishermen of their respective countries." ^ Lord Granville evidently

informed Mr. Lowell of this view for Mr. Lowell stated in his telegram

of March 9, 1881, to Mr. Blaine, as a result of an interview with Lord

Granville, that "if cruisers be sent as intimated in 109 '^ he would

be glad to know your opinion of joint cruisers with joint instruc-

tions."'^ Again in Mr. Lowell's despatch of March 12, 1881, he said

on the same subject "I omitted to mention in my former despatch

that Lord Granville at one of our earher interviews, wished me to

inquire whether my Government, in case it should become necessary,

as suggested in your No. 109, to take measures for the protection of

our fishermen, would have any objection to the sending of joint

cruisers with joint orders."^ In reply to this inquiry Mr. Blaine

telegraphed to Mr. Lowell on March 14, 1881, instructing him to

inform Lord Granville that "the subject of joint cruisers may be

postponed, or, if desired, may also be referred to Sir Edward and

myself, to be taken up afterwards, with power to agree upon a series

of regulations under which treaty rights may be mutually secured."*

o Appendix, p. 712. c Appendix, p. 714. « Appendix, p. 731.

6 Appendix, p. 726. <^ Appendix, p. 730.
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Mr. Blaine's instructions on tliis point were promptly communicated

to Lord Granville by Mr. Lowell in his note bearing date the following

day.*^ With reference to the same subject, Sir Edward Thornton

wrote to Lord Granville on March 14, 1881, as a result of an inter-

view with Mr. Blaine, stating that "upon my inquiring what steps

it was proposed to take with a vievv^ to an agreement as to the rules

and regulations which are to prevail hereafter respecting the fish-

eries, Mr. Blaine replied that this question would meet the early con-

sideration of the United States' Govermnent, and that he thought it

was very desirable that a decision should be arrived at as soon as

possible." ''

In reply Lord Granville wrote to Sir Edward Thornton on April 2,

1881, stating that he need not remind him how desirable it was in

view of the approach of the fishing season that an understanding

should be arrived at \vith regard to the regulations to be framed

for the fisheries with a view to the prevention of future misunder-

standings. '^

While this question of joint regulations was still under consid-

eration, the negotiations for the settlement of the Fortune Bay cases

were concluded, leaving the question of joint regulations still unset-

tled, but it was held open for fiu'ther consideration, as appears from

the following extract from Mr. Blaine's note of May 6, 1881, to Sir

Edward Thornton:

In accepting Lord Granville's offer in this matter, I desire to state
that at your convenience I will discuss the subject of the joint cruisers
on the fishing grounds, and the code of instructions under which they
should sail.*^

The proposal that a joint agreement should be arrived at as to the

regulations which should govern the fisheries, was renewed a j^ear

later by Mr. West, the British Minister at Washington, who submitted

to Mr. Frelinghuysen, the Secretary of State, on May 3, 1882, the

following memorandum

:

British Memorandum.

With reference to correspondence which has passed between Her
Majesty's Legation and the State Department respecting the New-
foundland Fisheries question, it is sought to determine what Regu-
lations it would be expedient to enforce for the protection of the

a Appendix, p. 732. c Appendix, p. 733.
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fisheries, and to this end attention is called to the following Acts, viz.

Cap: 102 Consolidated Statutes Newfoundland,

38. Vict: Cap: 7

39 " " 6

40
" " 13

42 " " 2

wdiich Documents were appended to the message from President
Hayes to the House of Representatives. The United States Gov-
ernment is invited to examine these Statutes, and to state whether
they find in them anything open to objection or have any suggestions
to make with regard to them.
Any Communication which the United States Government may

make upon this subject will receive careful consideration on the part
of Her Majesty, and when an agreement has been arrived at as to the
regulations which should govern the fisheries the Legislature of New-
foundland will be invited to make the necessary changes in the law
if any such should be found to be necessary."

In reply to this proposal the following paper was handed by the

Secretary of State to the British Minister on May 9, 1882:

United States Memorandum.

Referring to the British Memorandum relating to the Newfound-
land Statutes restricting the fisheries, viz:

Cap. 102 Consolidated Statutes of Newfoundland.
38 Vic. cap. 7.

39 Vic. cap. 6.

40 Vic. cap. 13.

42 Vic. cap. 2.

the Government of the United States makes the following observa-
tions on these Acts

:

Section 2 of cap. 102, which is as follows:

"No person shall at any time between the 20*^ day of December
and the P' day of April in any year, use any net to haul, catch
or take herrings on or near the coasts of this colony or of its depend-
encies, or in any bays, harbors or other places therein, having the
mokes, meshes or scales of such net less than two inches and three
eighths of an inch at least or having any false or double bottom
of any; description; nor shall any person put any net, though of
legal size mesh, upon or behind any other net not of such size mesh
for the purpose of catching or taking such herring or herring fry
passing a single net of legal size mesh;"

and Section 4 of the same Act

:

"No person shall between the 20^*^ day of May and the 20*'' day
October in any year, haul, catch or take herrings or other bait for
exportation, within one mile measured by the shore or across the
water of any settlement situate between Cape Chapeau Rouge and
Point Enragee, near Cape Ray; and anj^ person so hauling, catching
or taking, within the said limits, may be examined on oath by a
justice, officer of customs or person commissioned for the purpose,
as to whether the herrings or other bait are intended for exporta-

o Appendix, p. 742.
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"tion or otherwise, and on refusal to answer or answering untruly,
' 'such person shall, on conviction, be subject to the provisions of the

"twelfth section of this chapter,"

are both considered to be in their provisions restrictive of the rights,

guaranteed to American fishermen by the XVIII Article of the

Treaty of 1871, and the amendment* to section 4, by the 39*'^ Victoria,

cap. 6 which substitutes the tenth day of May for the twentieth day
of April while it modifies the hardship does not remove it.

Section 4 of the latter Act 39 Victoria, cap. 6: "Xo person shall,

"between the hours of twelve o'clock on Saturday night and twelve

"o'clock on Sunday night, haul or take any herring, caplin or

"squids, with nets, seines, bunts, or any such contrivance or set or

"put out any such net, seine, bunt or contrivance for the purpose of

"such hauling or taking,"

is in itself objectionable, and as amended by the 40**^ Victoria, cap. 13

wliich provides: "That the fourth section of the said recited Act
"shall be held to include and apply to the jigging of squids, and to

"the use of any contrivance whatever, and to any mode of taking

"and obtaining fish for bait,"

becomes if possible still more restrictive, and the P* section of 42""^

Victoria, cap. 2 is conceived by this Government to be clearly in con-

travention of the right of American fishermen under the stipulations

of the Treaty. That section is in these words

:

"No person shall haul, catch or take herrings by or in a seine or

"other such contrivance on or near any part of the coast of this

"colony or its dependencies or in any of the bays, harbors or other

"places therein, at any time between the twentieth day of October
"in any year and the eighteenth day of April in the following year

"or at any time use a seine or other contrivance for the catching and
"taking of herrings,, except by way of shooting and forthwith hauling

"the same:
"Provided, that nothing herein contained shall prevent the taking

"of herrings by nets set in the usual and customary manner, and not
"used for in barring or enclosing herrings in a cove, inlet or other

"place."
It is true that by the 18th section of cap. 102 Consolidated Statutes

of Newfoundland which say that "Nothing in this chapter shall

"aflect the rights and privileges granted by treaty to the subjects of

"any state or power in amity with Her Majesty," the intention of the

Legislature of Newfoundland to hold in due regard the rights of

American fishermen under the Treaty is manifested, but the com-
plaint of citizens of the U. S., engaged in the herrmg fisheries on the

coast of Newfoundland, is that this provision has been wholly disre-

garded by the local ministerial and executive ofiicers, and that while

the prohibitor}^ provisions of the Consolidated Statutes were rigidly

enforced against American fishermen, the native fishermen were
allowed complete immunity in the constant violation of the statutes.

Section 5 of the 42"^* Victoria cap. 2, provides a summary mode
for the execution of the statutes and the enforcement of penalties,

namely

:

"Any justice of the peace, sub-coUector of customs, preventive
"officer, fishery warden or constable, may board any vessel suspected
"of carrying herrings in bulk between the twentieth day of October
"in any year, and the eighteenth day of April in the following year;
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"and in case any such justice, sub-collector, preventive officer, fishery

"warden or constable shall make signal to any vessel suspected as

"aforesaid, from any vessel employed by the government, by dipping
"the ensign at the main peak three times and firing a gun, it shall be
"the duty of the owner, master or person managing or controlling

"such vessel so signalled, to heave to such vessel until such justice,

"sub-collector, preventive officer, fisheiy warden or constable, shall

"have boarded and examined such last named vessel; and in case of

"such master, owner or persoi^: managing or controlling as aforesaid
'

' such last named vessel omitting so to heave her to , or to afford facilities

''for such justice, sub-collector, preventive officer, fishery warden or

"constable, boarding such vessel or obstructing such justice, sub-

'' collector, preventive officer, fishery warden or constable, boarding
"or examining any such vessel, he shall be subject to a penalty of five

"hundred dollars, to be recovered with costs in a summary manner
"before a justice of the peace, and in case default shall be made in

"the payment of such penalty, such justice shall issue his warrant
"and cause such offender to be imprisoned for a period not exceeding
"thirty days."
Americans have been constantly subjected to the surveillance con-

templated by that section while Newfoundland fishermen have been
not only exempted from its provisions but have been called on by the

local officials to aid them in enforcing the statute against American
fishing vessels.

The views entertained by the Government of the U. S. on the sub-

ject were thus expressed to H. M.'s Government in 1878 by Mr.
Evarts who then said

:

"This Government conceives that the fishery rights of the United
"States conceded by the Treaty of Washington are to be exercised

"wholly free from the restraints and regulations of the statutes of

"Newfomidland, now set up as authority over our fishermen, and
"from every other regulation of fishing now in force or that may
"hereafter be enacted by that government."
The President adheres to the interpretation thus given to the

Treaty, and it is evident that so long as these several provisions re-

main on the statute books of Newfoundland and the disposition of

the local officers to discriminate against American fishermen in their

enforcement continues, the treaty rights become a nullity and the

American fishermen have no security in the pursuit of this great

industry.

If the Legislature of Newfoundland cannot dispense with these pro-

visions altogether then this Government conceives that an Act should
be passed by it expressly declaring that the provisions enumerated
shall have no appUcation to citizens of the U. S. who are now or who
may hereafter be engaged in fishing in the waters of Ne-vi'foundland

under the stipulations of the Treaty of the 8*^ of May 1871, between
the United States and Great Britain.*^

This reply memorandum was transmitted by Mr. West to his Gov-

ernment and on July 15, 1882, Lord Granville wrote to Mr. West on

the subject as follows:

^Appendix, p. 743.
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I have to acknowledge the receipt of your despatch of the 9^^ May-
last, transmitting a Memo drawn up by the State Dep* of the U. S.

Gov* upon certam Acts of the Legislature of Newfoimdland for the
regulation of the fisheries in the waters of that Colony.

This ^Memo was communicated to you by M"" Frelinghuysen in

answer to the request of H. M's Gov*^ to be favored with any sugges-
tions which the U, S. Gov* might be prepared to offer with a view to

the friendly consideration by the two Gov*^ of such amendments of

the Fishery Regulations as might be reasonably called for in the inter-

ests of both countries.

H. M's Gov* regrets to find that the Memo contains no suggestion
of any kind tending to that object, but that it reopens a discussion

on the construction of the Treaty of Washington which it was hoped
had been exhausted in the previous correspondence.
The Memo cites the following extract from a dispatch written by

M"^ Evarts in 1878, as representing the views of the U. S. Govt:

—

''This Gov* conceives that the fishery rights of the U. S. con-
" ceded by the Treaty of Washington are to be exercised wholly
"free from the restraints and regulations of the Statutes of New-
"foundland, now set up as authority over our fishermen, and from
"every other Regulation now in force, or that may hereafter be
"enacted by that Government."
H. M.'s Gov* however, have never accepted that construction of

the Treaty and on tliis point I have nothing to add to the views
expressed in the Note wliich I had the honour to address to M'' Lowe"
on the 27*^ of October 1880.

In that Note I used the following language:

—

"Without entering into lengthy discussion on this point, I feel

bound to state that, in the opinion of H. M.'s Gov*, the clause in

the Treaty of Washington which provides that the citizens of the
U. S. shall be entitled 'in common with British subjects,' to fish

in Newfoundland waters \\nthin the limits of British Sovereignty,
means that the American and the British fishermen shall fish in

these waters upon terms of equalit}^ and not that there shall be
an exemptioii of American fishermen from any reasonable regula-
tions to which British fishermen are subject.

"H. M.'s Gov* entirely concur in M"" Marcy's Circular of the 28*^

of March 1856. The principle therein laid do-wTi appears to them
perfectly sound, and as applicable to the fishery provisions of the
Treaty of Washington as to those of the Treaty which M^ Marcy
had in view, they can not, therefore, admit the accuracy in M'^

Evarts' letter to M'' Welsh of the 28'*^ Sepf 1878, 'that the fishery
' rights of the U. S. conceded by the Treaty of Washington are to

'be exercised wholly free from the restraints and regidations of
'the Statutes of NcAvfoundland,' if by that opim'on anything
inconsistent wdth M'" Marcy's principle is really intended. H. M.'s
Gov*, however, fully admit that, if any such local statutes could
be she\\Ti to be inconsistent with the express stipulations, or even
with the spirit of the Treat}^, they would not be ^nthin the category
of those reasonable regulations by which American (in common
with British) fishermen ought to be bound; and they observe, on
the other hand, with much satisfaction that Mr. Evarts, at the cIosg

of liis letter to M"" Welsh of the 1^* of August, 1879, after expressing
regret at ' the confhct of interests which the exercise of the Treaty

92909°—S. Doc. 870, 61-3, vol 1 20
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" 'privileges enjoyed by the U. S. appears to have developed/
"expressed liimself as follows:

—

-

" 'There is no intention on the part of this (the U. S.) Gov* that
" 'these privileges should be abused; and no desire that their full
" 'and free enjoyment should harm the colonial fishermen.

" 'Wliile the differing interests and methods of the shore fishery
" ' and the vessel fishery make it impossible that the regulation of the
"'one should be entirely given to the other, yet if the mutual
" 'obligations of the Treaty of 1871 are to be maintained, the U. S,
" 'Gov* would gladly cooperate with the Gov* of Her Britannic
" 'Majesty in any effort to make those regulations a matter of recip-
" 'rocal convenience and right, a means of preserving the fisheries
" 'at their highest point of production, and of conciliating a com-
" ' munity of interest by a just proportion of advantages and profits.'

"

I expressed the satisfaction with' which H. M.'s Gov* not only
recognized in M'" Evarts' proposal above referred to, an indication

that their desire to arrive at a friendly and speedy settlement of the
controversy was fully reciprocated by the Gov* of the U. S., but also

discerned in it the basis of a practical solution of the difficulty; and
I assured M'" Lowell of the readiness of H. M.'s Gov* to confer with
the Gov* of the U. S. respecting the establishment of regulations under
which the subjects of both parties to the Treaty of Washington
should have the full and equal enjoyment of any fishery which, under
the Treaty is to be used in common.
The Memo of the U. S. Gov* after reviewing certain provisions of

the Newi^oundland Acts, complains of partiality in their enforcement
by the Magistrates and other officials of the Colony (a complaint
which H. M.'s Gov* cannot admit to be well founded, and in support
of which no facts are adduced) and concludes with a suggestion that

if the Legislature of Ne^vfoundland cannot dispense with those pro-

visions altogether, it should pass an act expressly declaring that they
shall have no application to the citizens of the U. S.

I can only renew the expression of the regret and disappointment
which is felt by H. M.'s Gov* at the apparent disinclination on the

part of the Gov* of the U. S. to carry out M"" Evarts' proposal; and I

have to instruct you to read this dispatch to M"" Frelinghuysen, and
to leave a copy of it with him should he desire it, conveying to him
at the same time the hope of H. M.'s Gov* that, upon further con-
sideration, the Gov* of the U. S. will agree to let the disputed question

of Treaty rights remain in abeyance, and will unite with H. M.'s

Gov* in carrying out the revision of the fishery regulations in the

spirit and with the object indicated by M'" Evarts.*^

This letter from Lord Granville was handed by ]VIr. West to Mr,

Frelinghuysen, then Secretary of State, on August 3, 1882, as appears

from the following letter, and no reply having been made to it by

Mr. Frelinghuysen, Mr. West again wrote to him on October 9, 1883

on the subject as follows:

Referring to a communication from Earl Granville conveyed to

me in a despatch copy of which I had the honor to place in your
hands on the 3rd of August of last year respecting the revision of

o Appendix, p. 744.
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the Fishery regulations, I have the honor to inform you that His
Lordship has requested me again to bring this matter before the
United States Government.
Although notice has been given by the United States Government

of their intention to terminate the fishery Articles of the Treaty of

Washington in two years time from the 1st of July last no further

communication has been as yet received by Her Majesty's Govern-
ment relative to the proposed revision of the regulations for the
protection of the fisheries in Ne%\d'oundland waters, and Her Maj-
esty's Government are anxious that in the interval no cause of differ-

ence should arise between the fishermen of Newfoundland and those

of the United States who may resort to those waters.

They would be glad, therefore, to know the views of the Govern-
ment of the United States on the proposed revision. At the same
time Her Majesty's Government hope that in the interval before

the termination of the Fishery Articles in question, the Government
of the United States will agree to let the disputed question of Treaty
rights remain in abeyance and will unite with Her Majesty's Govern-
ment in carrying out the revision of the Fishery regulations in the
spirit and with the object indicated by Mr. Evarts in his letter to

Mr. Welsh of the 1st of August, 1879, in which it is said that 'Hhere
''is no intention on the part of the United States Government that
"privileges should be abused and no desire that their full and free

"enjo}Tnent should harm the Colonial fishermen. While the differ-
" ent interests and methods of the shore fishery and the vessel fishery

"make it impossible that the regulation of the one should be entirely

"given to the other, yet if the mutual obligations of the Treaty of

"1871 are to be maintained, the United States Government would
"gladly cooperate with the Government of Her Britannic Majesty
"in any effort to make those regulations a matter of reciprocal con-
"venience and right, a means of preserving the Fisheries at their

"highest point of production and of conciliating a community of

"interest by a just proportion of advantages and profits."

In expressing therefore the hope on the part of Her Majesty's
Government that tliis matter may receive the early consideration of

the Government of the United States I have the honor to be A\ith

the highest consideration, etc.'*

No further communications on this subject seem to have been

exchanged at that time, and the termination of the fisheries articles

of the treaty of 1871 on July 1, 1885, less than two years later, made

further discussion of American fishing rights under that treaty

unnecessary.

SituationfoUowing the termination of the FisheriesArticles of the Treaty

of 1871.

After the final termination of the fisheries privileges under the

treaty of 1871, which, as above stated, were temporarily extended

until January 1, 1886, by the modus vivendi of 1885, a series of special

"Appendix, p. 751.
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instructions were issued by the Canadian Government under date of

March 16, 1886, to fishery officers in command of government

steamers and vessels engaged as fisheries police vessels in protecting

the inshore fisheries of Canada. In forwarding a copy of these instruc-

tions to the British Government, the Governor General of Canada,

Lord Lansdowne, stated in his letter of March 25, 1886, to Lord

Granville, that they were substantially the same as those which were

issued under similar circumstances in 1870 upon the expiration of

the treaty of 1854; and, although these instructions differ somewhat

in form from the earlier instructions, yet it will be found that so far

as they relate to the "bays" question they carefully observe the

requirement, insisted upon by Great Britain 'wdth respect to the

instructions of 1870, that American fishing vessels should not be

interfered with beyond the distance of three mUes from the land,

and it is specifically provided that the fisheries officers should "omit

no precaution to establish on the spot that the trespass was or is

being committed within three miles of land." "'

With respect also to the Magdalen Islands, the following provisions

are found both in the 1886 and 1870 instructions:

With regard to the Magdalen Islands, although the liberty to land
and to dry, and cure fish there, is not expressly given by the terms
of the Convention to United States fishermen, it is not at present
intended to exclude them.''

It will be perceived that tliis provision leaves undisturbed the lib-

erty of using the shores of those islands for strand fishing, to which the

United States has always insisted that the American fishermen were

entitled under the customary and accepted interpretation of the

words "on the shores of the Magdalen Islands" in the treaty of 1818.

With respect generally to the use of unsettled bays by American

fishermen, both instructions alike provide that it is not desired that

a narrow construction should be put on the term "imsettled," and

that

—

Places containing a few isolated houses might not, in some instances,

be susceptible of being considered as "settled" within the meaning
and purpose of the Convention. Something would, however, depend
upon the facts of the situation, and the circumstances of the settle-

ment. Private and proprietary rights form an element in the consid-

eration of this point. The generally conciliatory spirit in which it

is desirable that you should carry out these instructions, and the
desire of Her Majesty's Government that rights of exclusion should

o Appendix, p. 760. b Appendix, pp. 583, 757.
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not be strained, must influence you in making as fair and liberal an
application of the term as shall consist with the just claims of all

parties.'^

With respect to American fishing vessels on the portion of the

Canadian coast not covered by the renunciatory clause, that is on

the shores of the Magdalen Islands and on the Canadian portion of

the Labrador coast, the following provision is found in the same

form in the 1886 and 1870 instructions:

Should you have occasion to compel any American fishing vessels

or fishermen to conform to the requirements of the "Fisheries Act
and Regulations," as regards the modes and incidents of fishing, at

those places to which they are admitted under the Convention of

1818, particularly in relation to ballast, fish offals, setting of nets,

and hauling of seines, and use of ''trawls," or "bultows," more espe-

cially at and around the Magdalen Islands, your power and authority
over such cases will be similar to that of any other Fishery Officer

appointed to enforce the Fishery Laws in Canadian waters. (Vide
"Fisheries Act.")

^

As no attempt was ever made by the colonial authorities to enforce

this provision against American fishermen, it never became the sub-

ject of discussion between the United wStates and Great Britain.

With respect, however, to the right of American fishermen to enter

bays and harbors on the portion of the coast covered by the renimci-

atory clause of the treaty of 1818 for the four purposes of shelter,

repairs, wood, and water, a marked difference is found in the pro-

visions of the instructions of 1870 and 1886. The earlier instruc-

tions provide

—

American vessels may, however, enter into all bays and harbors for
certain specified purposes.

These purposes are:—for shelter, repairing damages, purchasing
wood, and obtaining water. They are to be admitted for no other
purpose whatever. And diu-ing such admission they may be sub-
jected to any restrictions necessary to prevent them from taking,
drying, or curing fish therein, or in any other manner abusing the
privileges thus accorded to them. You will be careful to observe
that such qualified admission to the ports and harbors of Canada,
be not made a pretext or cloak for transferring cargoes, or transact-
ing any other business connected with their fishing operations. •=

These provisions are replaced by the following in the later instruc-

tions :

In all other parts the exclusion of foreign vessels and boats is

absolute, so far as fishing is concerned, and is to be enforced within
the limits laid down by the Convention of 1818, they being allowed

^Appendix, pp. 583, 758. ^Appendix, pp. 584, 759. cAppendix, p. 582.
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to enter bays and harbours for four purposes only, viz.,—for shelter,

the repairing of damages, the purchasing of wood, and to obtain

water.
You are to compel, if necessary, the maintenance of peace and good

order by foreign fishermen piu'suing their calling and enjoying con-
current privileges of fishing or curing fish with British fishermen, in

those parts to which they are admitted by the Treaty of 1S18.

You are to see that they obey the laws of the country, that they
do not molest British fishermen in the pursuit of their calling and
that they observe the regulations of the fishery laws in eveiy respect.

You are to prevent foreign fishing vessels and boats wliich enter

bays and harbors for the four legal purposes above mentioned, from
taking advantage thereof, to take, dry or cure fish therein, to pur-

chase bait, ice, or supphes, or to transsliip cargoes, or from transacting

any business in connection with their fishing operations.*

Soon after the adoption of these instructions, the Canadian authori-

ties proceeded under the provisions last above quoted to seize Ameri-

can fisliing vessels on the coasts covered by the renunciatory clause

of the treaty, and it at once became evident that the purpose of these

provisions was to interrupt and put an end to the trade privileges

which had been extended to American fishermen on those coasts for

many years under concurrent and reciprocal laws and mercantile

regulations of the respective countries, independently of any treaty

whatever.^

It was also made evident by the action of the provincial authori-

ties that in addition to the denial of commercial privileges to Ameri-

can fishing vessels exercising their treaty right of entering the bays

and harbors on the coasts covered by the renunciatory clause for the

four purposes of shelter, repairs, wood, and v>'ater, such vessels were

to be subjected to the same conditions and exactions imposed upon

the American vessels enjoying commercial privileges.

The position of the provincial authorities, as indicated by these

instructions and the seizures made under them, was at once called

to the attention of the British Government by the Government of

the United States, and made the subject of vigorous protest and

objection.

The diplomatic correspondence which ensued is printed in full in

the Appendix, but so far as it relates to the question of commercial

privileges on the coasts covered by the renunciatory clause it does not

call for special comment in this Case inasmuch as the only question

with respect to commercial privileges submitted to the Tribunal for

o Appendix, p. 758. & Appendix, pp. 765-766.
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decision under the Special Agreement of January 27, 1909, relates to

the exercise of such privileges on the so-called treaty coasts in dis-

tinction from the coasts covered by the renunciatory clause. It

should be noted in passing, however, that the United States did not

claim that commercial privileges on the Canadian coasts depended

upon the treaty of 1818, the contention of the United States on

that point being stated by Secretarj^ of State Bayard in his note of

May 10, 1886, to Sir Lionel Sackville-West, the British Minister at

Washington at that time, as follows:

But since the date of the treaty of 1818, a series of laws and regu-
lations importantly affecting the trade between the North American
Provinces of Great Britain and the United States have been, respec-
tively, adopted by the two countries, and have led to amicable and
mutually beneficial relations between their respective inhabitants.

This independent and 3^et concurrent action by the two Govern-
ments has effected a gradual extension, from time to time, of the pro-
visions of Article I of the convention of July 3, 1815, providing for

reciprocal liberty of commerce between the United States and the
territories of Great Britain in Europe, so as gradually to include the
colonial possessions of Great Britain in North America and the West
Indies within the results of that treaty.

President Jackson's proclamation of October 5, 1830, created a
reciprocal commercial mtercourse, on terms of perfect equality of

flag, between this countiy and the British American dependencies,
by repealing the navigation acts of April 18, 1818, May 15, 1820, and
March 1, 1823, and admitting British vessels and their cargoes "to
an entry in the ports of the United States from the islands, provinces,
and colonies of Great Britain on or near the American continent, and
north or east of the United States." These commercial privileges

have since received a large extension in the interests of propinquity,
and in some cases favors have been granted b}^ the United States
without equivalent concession. Of the latter class is the exemption
granted by the shipping act of June 26, 1884, amounting to one-half
of the regular tonnage-dues on all vessels from the British North
American and West Indian possessions entering ports of the United
States. Of the reciprocal class are the arrangements for transit of

goods, and the remission, by proclamation, as to certain British ports
and places of the remainder of the tonnage-tax, on evidence of equal
treatment being shown to our vessels.

On the other side, British and colonial legislation, as notably in

the case of the imperial shipping antl navigation act of June 26, 1849,
has contributed its share toward building up an intimate intercourse
and beneficial traffic between the two countries founded on mutual
interest and convenience."

The British position on the other hand, as stated in the course of

the correspondence, was that under the renunciatory clause of the

treaty it had been agreed that the American fishermen were to

fl Appendix, p. 764.
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be admitted to the bays and harbors of that coast for four specified

purposes and for no other purpose whatever, and, therefore, fishing

vessels as such were not entitled to claim the commercial privileges

wliich had been extended to other vessels since the treaty of 1818.

It will be observed, however, that the only renunciation contained

in the renunciatory clause relates not to commerce but to fishing

on the coasts referred to, which renunciation is made with the express

proviso that fishermen shall nevertheless be permitted to enter the

bays and harbors on such coast for four specified purposes. There

is nothing in the renunciation, therefore, which applies to com-

mercial privileges extended generally to American vessels after the

date of the treaty; and as fishing vessels were not expressly exempted

from the commercial privileges subsequently extended to American

vessels, the provisions of the treaty would seem to have no bearing

on either side of the question. That question, however, as above

stated, is not submitted for decision in this Case and it is unneces-

sary to pursue the discussion of it further, for obviously it has no

bearing whatsoever on the question of commercial privileges on the

treaty coasts, which question also arose in connection with some

of the seizures made during this period, and is considered below in

reviewing the resulting diplomatic correspondence.

Commercial Privileges on the Treaty Coasts.

In connection wdth Question 7 of the Special Agreement of Jan-

uary 27, 1909, relating to commercial privileges on the treaty coasts,

attention is called to the interference by the colonial authorities

with the American fishing ve'ssels Thomas F. Bayard and the Mas-

cot on the west coast of Newfoundland and on the coast of the

Magdalen Islands respectively, with reference to which Mr. Bayard,

wrote to the British Minister at Washington, on July 30, 1886, as

follows

:

By the provisions of Article I of that convention [1818] the liberty

to take fish of every kind, forever, in common mth the subjects of His
Britannic ^lajesty is secured to the inhabitants of the United States

"on that part of the southern coast of Newfoundland, which extends
from Cape Ra}^ to the Rameau Islands, on the western and northern
coast of Newfoundland, from the said Cape Ray to the Quirpon
Islands, on the shores of the Magdalen Islands," and on the other

coasts and shores in the said article set forth.

Notwithstanding these plain provisions, I regret to be obHged to

inform you that by the affidavit of the master of the American fishing
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vessel Thomas F. Bayard, that being at Bonne Bay, which is on the
western coast of Newfoundland within the limits specified in Article

I of the convention referred to, the master of the said vessel was
formally notified by one N. N. Taylor, tlie officer of customs at that
point, that his vessel would be seized if he attempted to obtain a
supply of fish for bait or for any other transaction in connection with
fishing operations within three marine miles of that coast.

To avoid the seizure of his vessel the master broke up his voyage
and returned home.

I am also in possession of the affidavit of Alexander T. Eachern,
master of the American fishing schooner Mascot, who entered Port
Amlierst, Magdalen Islands, and was there threatened by the customs
official with seizure of his vessel if he attempted to obtain bait for

fishing or to take a pilot.

These are flagrant violations of treaty rights of their citizens for

which the United States expect prompt remedial action by Her
Majesty's Government; and I have to ask that such instructions may
be issued forth^^dth to the provincial officials of Newfoundland and
of the Magdalen Islands as will cause the treaty rights of citizens of

the United States to be duly respected.'^

On the same day Mr. Bayard also \vrote to Mr. Phelps, the

American ^Minister at London, in regard to the interference with

these vessels, instructing him to bring the matter to the attention

of the British Government, and in the course of this letter he said:

Previous attempts or suggestions have been made by the local au-

thorities of Newfoundland to inhibit the purchase or sale of fresh fish

for use as bait, and the same have been distinctly disapproved by Her
Majesty's Government, notably by the Duke of Newcastle, when
secretary of state for the colonies, in his dispatch of August 3, 1863,

to the governor of Newfoundland, Sir A. Bannerman, a copy of

which you will find at page 111 in the public document (Ex. Doc.
No. 84, House of Representatives, Forty-sixth Congress, second ses-

sion) sent you by this mail.*"

The letter, referred to by Mr. Bayard, from the Duke of Newcastle

to the Governor of Newfoundland was written in response to a

request for observations on a proposed biU framed by the New-

foundland Government with a view to the regulation of the New-

foundland fisheries, in regard to which the Duke of Newcastle

expresses himself in that letter as follows

:

The observations which suggest themselves to me, however, on
the perusal of the draft bill are

—

1st. That if any misconception exists in Newfoundland respectuig

the limits of the colonial jurisdiction, it would be desirable that it

should be put at rest by embodying in the act a distinct settlement

o Appendix, p. 805. b Appendix, p. 806.
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that the regulations contained in it are of no force except within
three miles of the shore of the colony.

2nd. That no act can be allowed which prohibits expressly, or is

calculated by a circuitous method to prevent, the sale of bait.

3rd. That all fishing acts shall expressly declare that their provi-

sions do not extend or interfere with any existing treaties with any
foreign nation in amity with Great Britain.

4th. That, in any part of the colonial waters, it v^ould be highly

unjust and inconvenient to impose upon British fishermen restrictions

which could not, without violating existing treaties, be imposed
upon foreigners using the same fisheries. On this point, however, I

would refer you to my despatch, marked ''confidential", of the 2nd
of February.''

Mr. Bayard also enclosed in his letter of July 30, 1886, to Mr. Phelps,

a copy of a notice served by the Newfoundland customs officer on

the captain of the schooner Thomas F. Bayard at Bonne Bay under

date of July 12, 1886, which was as follows:

I am instructed to give you notice that the presence of your
vessel in this port is in violation of the articles of the international

convention of 1818 between Great Britain and the United States, in

relation to fishery rights on the coast of Newfoundland, and of the

laws in force in this country for the enforcement of the articles of the

convention and that the purchase of bait or ice, or other transaction

in connection with fishery operations, witliin 3 miles of the coasts of

this colony, will be in further violation of the terms of said conven-
tion and laws.''

The facts out of which these cases arose and the position of the

United States with respect thereto, will appear from the following

extract from the note written by Mr. Phelps, pursuant to Mr. Bayard's

instructions, on September 11, 1886, to Lord Iddesleigh, Secretary of

State for Foreign Affairs, with reference to these cases and others

which were then pending

:

To two recent instances of interference by Canadian officers with
American fishermen, of a somewhat different character, I am spe-

cially instructed by my Government to ask your lordship's attention;

those of the schooners Thomas F. Bayard and Mascot.

These vessels were proposing to fish in waters in which the right

to fish is expressly secured to Americans by the terms of the treaty

of 1818; the former in Bonne Bay, on the northwest coast of New-
foundland, and the latter near the shores of the Magdalen Islands.

For this purpose the Bayard attempted to purchase bait in the port

of Bonne Bay, having reported at the custom-house and announced
its object. The Mascot made a similar attempt at Port Amherst in

the !NIagdalen Islands, and also desired to take on board a pilot.

Both vessels were refused permission by the authorities to purchase

bait, and the Mascot to take a pilot, and were notified to leave the

oAppendix, p. 1082. & Appendix, p. 807.
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ports within twenty-four hours on penahy of seizure. They were
therefore compelled to depart, to break up their voyages, and to
return home, to their very great loss. I append copies of the affi-

davits of the masters of these vessels, stating the facts.

Your lordship will observe, upon reference to the treaty, not only
that the right to fish in these w^aters is conferred by it, but that the
clause prohibiting entry by American fishermen into Canadian ports,
except for certain specified purposes, which is relied on by the Cana-
dian Government in the cases of the Adams and of some other ves-
sels, has no application whatever to the ports from which the Bayard
and the Mascot were excluded.'^

Lord Iddesleigh replied to Mr. Phelps on November 30, 1886,

stating in regard to these cases

:

The privileges manifestly secured to United States fishermen by
the convention of 1818 in Newfoundland, Labrador, and the Mag-
dalen Islands are not contested by Her Majesty's Government, who,
whilst determined to uphold the rights of Her Majesty's North Amer-
ican subjects, as defuied in the convention, are no less anxious and
resolved to maintain in their full integrity the facilities for prosecut-
ing the fishing industry on certain limited portions of the coast w^hich
are expressly granted to citizens of the United States. The com-
munications on the subject of these two schooners, which I have
requested Her Majesty's minister at Washington to address to Mr.
Bayard, can not, I think, have failed to afford to your Government
satisfactory assurances in this respect.''

The communications referred to by Lord Iddesleigh wiU be found

in the following extract from Sir Lionel Sackville West's note of

September 17, 1886, to ^Ir. Bayard:

On the arrival of your note in London, Her Majesty's secretary of

state for the colonies telegraphed to the officers administering the
Governments of Canada and Newfoundland calhng attention to the
cases, and explaining that under the treaty of 1818 United States
fishermen have the right to fish oft" the coasts of the Magdalen Islands
and off certain coasts of Newfoundland, and stating that it was pre-

sumed that the customs officials in those places had not been in-

structed in the same way as on other parts of the coast.

On the 25th ultimo the Governments of Canada and Newfound-
land were further instructed by dispatches from the colonial office

to make full reports on the subject of the complaints in question, and
it was recommended tJiat special instructions should he issued to the

authorities at these places where the inshore -fishery has been granted
hy the convention of 1818 to the United States -fishermen, calling

their attention to the provisions of that convention, and warning
them that no action contrary thereto may be taken in regard to

United States fishing vessels.

/ may add that information has been received that the warning
notices referred to by you were discontinued in the beginning of August.''

a Appendix, p. 837. 6 Appendix, p. 870. c Appendix, p. 839.
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In connection with the question of commercial privileges on the

treaty coasts, presented by the above cases, attention is also

called to a statement made by the Canadian Minister of Marine and

Fisheries in his report approved by the Canadian Privy Council on

June 14, 1886. In this report he discusses the question of commer-

cial privileges on the coasts covered by the renunciatory clause and

he draws a distinction between the exercise of such privileges on

those coasts and on the treaty coasts as follows:

Mr. Bayard states that in the proceedings prior to the treaty of 1818
the British commissioners proposed that United States fishing ves-

sels should be excluded "from carrying also merchandise," but that
this proposition "being resisted by the American negotiators, was
abandoned," and goes on to say, "this fact would seem clearly to indi-

cate that the business of fishing did not then, and does not now, dis-

qualify vessels from also trading in the regular ports of entry. A
reference to the proceedings alluded to will show that the proposition

mentioned related only to United States vessels visiting those portions

of the coast of Labrador and Ne^\^oundland on which the United
States fishermen had been granted the right to fish, and to land for

drying and curing fish, and the rejection of the proposal can, at the
utmost, be supposed only to indicate that the liberty to carry mer-
chandise might exist without objection in relation to those coasts, and
is no ground for supposing that the right extends to the regular ports

of entry, against the express words of the treaty .'^

It must also be noted that the renunciatory clause, which was the

basis for denying commercial privileges to American fishermen on the

coasts covered by it, does not apply to the treaty coasts, and, therefore,

on those coasts the American fishermen are not limited by the treaty

to the use of the bays and harbors for the four purposes of shelter,

repairs, wood, and water, and the " no other purposes whatever"

provision has no application to them there.

Customs Entry and Harbor Dues on Coasts Covered by Renunciatory

Clause.

Several seizures or threatened seizures of American vessels occurred

in 1886 and 1887 resulting in some diplomatic correspondence of

interest in connection with Question 4, submitted for decision in

this Case, which asks whether under the provisions of the renun-

ciatory clause of the treaty it is permissible to impose restrictions

making the exercise of the four privileges referred to in that clause

conditional upon the payment of light, or harbor, or other dues,

or entry, or reporting at custom-houses, or any similar conditions.

o Appendix, p. 818.
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Two or three of the interferences referred to will sufficiently illus-

trate the questions discussed, and for that purpose attention is called

to the cases of the Rattler, the Julia Ellen, and the SJiiloh.

The circumstances of the seizure of the Rattler were stated in a

note from Mr. Bayard to the British Charge at Washington, under date

of August 9, 1886, as follows:

I regret that it has become my duty to draw the attention of Her
Majesty's Government to the unwarrantable and unfriendly treat-

ment, reported to me this day by the United States consul-general
at Halifax, experienced by the American fishing schooner Rattler,

of Gloucester, Mass., on the 3d instant, upon the occasion of her being
driven by stress of weather to find shelter in the harbor of Shelburne,
Nova Scotia.

She was deeply laden and was off the harbor of Shelburne when
she sought shelter in a storm and cast anchor just inside the harbor's
entrance.
She was at once boarded by an officer of the Canadian cutter

Terror, who placed two men on board.
When the storm ceased the Rattler weighed anchor to proceed on

her way home, when the two men placed on board by the Terror dis-

charged their pistols as a signal, and an officer from the Terror again
boarded the Rattler and threatened to seize the vessel unless the cap-
tain reported at the custom-house.
The vessel was then detained until the captain reported at the cus-

tom-house, after which she was permitted to sail.

The hospitality which all civilized nations prescribe has thus been
violated and the stipulations of a treaty grossly infracted.

A fishing vessel, denied all the usual commercial privileges in a
port, has been compelled strictly to perform commercial obligations.'*

In the cases of the Julia EUen and the Shiloh the circumstances

complained of were stated by Mr. Bayard in his note of August 18,

1886, to the British Minister at Washington as follows:

Grave cause of complaint is alleged by the masters of several Amer-
ican fishing vessels, among which can be named the schooners Shiloh
and Julia Ellen, against the hostile and outrageous misbehavior of
Captain Quigley, of the Canadian cruiser Terror, who, upon the en-
trance of these vessels into the harbor of Liverpool, Nova Scotia, fired

a gun across their bows to hasten their coming to, and placed a
guard of two armed men on board each vessel, who remained on
board until the vessels left the harbor.

In my note to your legation of the 9th instant I made earnest
remonstrance against another unfriendly act of Captain Quigley,
against the schooner Rattler, of Gloucester, Mass., which, being fully

laden and on her homeward voyage, sought shelter from stress of

weather in Shelburne Harbor, Nova Scotia, and was then compelled
to report at the custom-house, and have a guard of armed men kept
on board.
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Such conduct cannot be defended on any just ground, and I draw
your attention to it in order that Her Britannic Majestj-'s Government
may reprunand Captain Quigley for his unwarranted and rude act.

It was simply impossible for this officer to suppose that any invasion
of the fishing privileges of Canada was intended by these vessels under
the circumstances.
The firing of a gun across their bows was a most unusual and wholly

uncalled for exhibition of hostility, and equally so was the placing of

armed men on board the peaceful and lawful craft of a friendly nation. '^

The facts as reported by the Canadian authorities were in substan-

tial agreement with Mr. Bayard's statement of these cases, and the

following additional information is found in the report of the seizing

officer:

In the case of the Julia and Ellen, she came into the harbor of

Liverpool on the 9th of August, about 5 p. m. Being some distance
from me, I fired a blank musket shot to round her to. When she
anchored I boarded her, and the captain reported that he came in for

water. I told him to report his vessel in the morning, as it was then
after customs hours, and that he must not let his men ashore, and that
I would leave two men on his vessel to see that my instructions were
carried out, and to see that he did not otherwise break the law.

In the morning, at 8 o'clock, I called for the captain to go to the
custom-house and told him his men could go on and take water while
he was reporting, so that he would be all ready to sail when he returned,
which they did, and he sailed at noon.

In the case of the Shiloh, she came into the harbor about 6 p. m. on
the 9th of August, at Liverpool, and a signal was fired in her case the
same as the others.

When she anchored I boarded her, and the captain reported she was
in for water. I told him it was then too late to report at the customs
till morning, and that he must not allow his crew on shore; also that
I would leave two men on board to see that he did not otherwise break
the law, and that my instructions were carried out.**

In the course of the discussion which followed these and other

similar interferences with American fishing vessels, the position of

the United States on tliis subject was stated by Mr. Phelps, then

American Minister at London in his note of January 26, 1887, to

Lord Salisbury, Secretary of State for Foreign Affairs, as follows:

Aside from the question as to the right of American vessels to

purchase bait in Canadian ports, such a construction has been given
to the treaty between the United States and Great Britain as amounts
virtually to a declaration of almost complete non-intercourse with
American vessels. The usual comity between friendly nations has
been refused in their case, and in one instance, at least, the ordinary
offices of humanity. The treaty of friendship and amity which, in

return for very important concessions by the United States to Great
Britain, reserved to the American vessels certain specified privileges
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has been construed to exclude them from all other intercourse com-
mon to civiHzed life and to universal maritime usage among nations

not at war, as well as from the right to touch and trade accorded
to all other vessels.

And qidte aside from any question arising upon construction of the
treaty, the provisions of the custom-house acts and regulations have
been systematically enforced against American ships for alleged petty

and technical violations of legal requirements in a manner so unrea-
sonable, unfriendly, and unjust as to render the privileges accorded

by the treaty practically nugatory.
It is not for a moment contended by the United States Govern-

ment that American vessels should be exempt from those reasonable

port or custom-house regulations which are in force in countries

which such vessels have occasion to visit. If they choose to violate

such requirements, their Government will not attempt to screen them
from the just legal consequences.'^

It appears, therefore, that no objection was raised b}^ the United

States to the imposition of harbor dues or the requirement of cus-

toms entry in the case of American vessels permitted to enjoy com-

mercial privileges on these coasts, and that the objection on the

part of the United States was directed particularly to the imposition

of such conditions and exactions upon American fishing vessels exer-

cising their treaty right of entering the bays and harbors on these

coasts for the purposes specified in the treaty, when at the same time

such vessels were not permitted to enjoy commercial privileges.

The position of the Canadian Government on the other hand will

appear from the following extracts from two reports of the Canadian

Privy Council, approved respectively on January 15, and March 31,

1887:

United States fishing vessels are cheerfull\^ accorded the right to

enter Canadian ports for the purpose of obtaining shelter, repairs,

and procuring wood and water; but in exercising this right they are

not, and can not be, independent of the customs lav/s. They have
the right to enter for the purposes set forth, but there is only one
legal way in which to enter, and that is by conformity to the customs
regulations.^

With reference to Mr. Bayard's reiteration of Captain Jacobs's

complaint that in difi"erent harbors he was obliged to pay a different

scale of dues, the minister of marine submits that in Canada there are

distinct classes of harbors. Some are under the control of a commis-
sion appointed wholly or in part by the Government, under whose
management improvements are made and which regulates, subject to
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the approval of Government, the harbor dues which are to be paid by
all vessels entering such ports and enjoying the advantages therein

provided.
Others are natural harbors in great part unimproved, whose limits

are generally defined by order in council and for which a harbor-mas-
ter is appointed by Government, to whom all vessels entering pay cer-

tain nominal harbor-master's fees, which are regulated by a general

act of parliament, and which constitute a fund out of which the

harbor-master is paid a small salary for his services in maintaining

order within the harbor. The port of St. John, New Brunswick, is

entirely under municipal control and has its own stated and uniform
scale of charges.

Harbor dues are paid whenever a vessel enters a port which is

under a commission, and harbor-master's fees are paid only twice per

calendar year by vessels entering ports not under a commission.''

It is understood that on the Canadian coasts no light-house dues

are exacted.

It does not appear what communications passed between the

British and the Canadian Governments as a result of the protest by

the United States on the subject of requiring American vessels to

report at custom houses and pay harbor dues when, on account of

the denial of commercial privileges, their only purpose in entering the

Canadian harbors was to exercise their treaty right of resorting to

those harbors for shelter, repairs, wood or water.

It does appear, however, from a report adopted by the Canadian

Privy Council on Alarch 28, 1887, that before the opening of the 1887

fishing season, the Canadian position was considerably modified with

respect to the requirement of reporting at custom houses. Referring

to the report above mentioned. Lord LansdowTie, then Governor

General of Canada, wrote on April 2, 1887, to Sir Henry Holland,

the Secretary of State for the Colonies, as follows:

I have much pleasure in calhng your attention to the penultimate

paragraph of that report, from wliich you will observe that it will,

in the opinion of my Government, be possible, in cases Hke that of the

Jennie Seaverns, where a foreign fishing vessel has entered a Cana-
dian harbor for a lawful purpose and in the pursuance of her treaty

rights, to exercise, the necessary supervision over the conduct of her

master and crew, and to guard against infractions of the customs law

and other statutes binding upon foreign vessels while in Canadian
waters, without placing an armed guard on board or preventing rea-

sonable communication with the shore.
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My advisers are, in regard to such matters, fully prepared to
recognize that a (hfTerence should be made between the treatment of
vessels bona fide entering a Canadian harbor for shelter or repair, or
to obtain wood and water, and that of other vessels of the same class

entering such harbors ostensibly for a lawful puipose, but really with
the intention of breaking the law.*^

The penultimate paragraph of the report of the Privy Council to

which he makes reference, is as follows

:

The minister, however, while assured that the vessel in question
suffered no deprivation of or interference with its rights as defined
by the convention of 1818, is of opinion that, in pursuance of the
spirit of uniform kindly interpretation of the law, which it has been
the constant aim of the government of Canada to exemplify in its

dealings with United States fishermen, it is possible for the officers in

charge of the cruisers to efficiently guard the rights of Canadian citi-

zens and enforce the provisions of the law without in such cases as

the above finding it necessary to place an armed guard on board the
fisliing vessel, or preventing what may be deemed reasonable com-
munication with the shore.

The committee, concurring, in the report of the minister of marine
and fisheries, recommend that your excellency be moved to transmit
a copy of this minute to the right honorable the secretary of state for

the colonies for the purpose of communication to the Government of

the United States.^

Following the adoption of this report, the Canadian Minister of

Marine and Fisheries issued, under date of April 16, 1887, some special

instructions to fisheries officers in command of fisheries protection

vessels, from which instructions the following extract is taken:

I have every reason for believing that these have been executed
with efficiency and firmness, as well as with discretion, and a due
regard to the rights secured by Treaty to foreign fishing vessels

resorting to Canadian waters.

I desire, however, to impress upon you that, in carrying out these

instructions and protecting Canadian inshore fisheries, you should be
most careful not to strain the interpretation of the law in the direction

of interference with the rights and privileges remaining to United
States' fishermen in Canadian waters under the Convention of 1818.

To this end, the largest liberty compatible \\\i\\ the full protection of

Canadian interests is to be granted United States' fishing vessels in

obtaining in our waters, shelter, repairs, wood and water. Care
should be taken that while availing themselves of these privileges,

such vessels do not engage in any illegal practices, and all proper super-

vision necessary to accomplish this object is to be exercised, but it is

not deemed necessary that in order to effect this an armed guard
should be placed on board, or that any reasonable communication
with the shore should be prohibited, after the vessel has duly entered,

unless sufficient reasons appear for the exercise of such precautions.

In places where United States' fishing vessels are accustomed to

come mto Canadian waters for shelter only, the Captain of the Cruiser

aAppendix, p. 934. J> Appendix, p. 935.

92909-—S. Doc. 870, 61-3, vol 1 21



200 CASE OF THE UNITED STATES.

which may be there is authorized to take entryfrom and grant clearance

to the masters of such fishing vessels without requiring them to go on
shore for that purpose. Blank forms of entry and clearance are

furnished to the Captains of Cruisers ; these, after being filled in, are

to be forwarded by the Captain of the Cruiser to the Customs Officer

of the ports within whose jurisdiction they have been used. In
cases of distress, disaster, need of provisions for the homeward
voyage, of sickness or death on board a foreign fishing vessel, all

needful facilities are to be granted for relief, and both you and your
officers will be carrying out the wishes of the Department in courte-

ously and freely giving assistance in such instances. '^

Protective Measures by the United States.

In view of the attitude of the Canadian authorities toward Ameri-

can fishermen during this period, it was deemed necessary by the

United States that some protective measures should be taken in

their behalf, and for that purpose the Act of Congress approved

March 3, 1887, was passed. This Act is entitled

—

An Act to Authorize the President of the United States to protect
and defend the rights of American fishing vessels, American fisher-

men, American trading and other vessels, in certain cases, and for

other purposes.

It provided, in part, that, whenever the President of the United

States shall be satisfied that American fishing vessels or fishermen,

visiting waters or at any ports of the British Dominions of North

America, are denied or abridged in the enjoyment of any rights se-

cured to them by treaty or law, or are unjustly vexed or harassed

in said waters or ports in the enjoyment of such rights, or subjected

to unreasonable restrictions, regulations or requirements in respect

of such rights, &c., &c., it shall be the duty of the President of the

United States in his discretion, by proclamation to that effect, to

deny vessels of the British Dominions of North America any entrance

into the waters or ports of the United States; and also to deny entry

into any port or place of the United States of fresh fish or salt fish

or any other product of said Dominions or other goods coming from

said Dominions to the United States. The President has never

exercised the retaliatory power thus conferred upon him.

The text of this act will be found printed in full in the Appendix.^

o Appendix, p. 921. & Appendix, p. 96.
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Ineffectual attempt to revive the Headland Theory.

An attempt was made, during this period, by a Canadian official

to revive the headland theory, but without success, owing to the

prompt action of the British Government, as will appear from the

following extracts taken from the correspondence on the subject

between the United States and Great Britain, and between Great

Britain and Canada.

On Jime 14, 1886, Mr. Bayard wTote to the British Minister at

Washington as follows:

I have also to inform you that the masters of the foiu- American
fishing vessels of Gloucester, Mass., Martha A. Bradley, Rattler, Eliza

Boynton, and Pioneer, have severally reported to the consul-general

at Halifax that the subcollector of customs at Canso had warned them
to keep outside an imaginary line drawn from a point three miles

outside Canso Head to a point tliree miles outside St. Esprit, on the

Cape Breton coast, a distance of 40 miles. This line for nearly its

entire continuance is distant 12 to 25 miles from the coast.

The saAe masters also report that the}^ were warned against going
inside an imaginary line drawn from a point three miles outside

North Cape, on Prince Edward Island, to a point three miles outside

of East Point, on the same island, a distance of over 100 miles, and
that this last-named line was for nearly that entire distance about 30
miles from the shore.

The same authority informed the masters of the vessels referred to

that they would not be permitted to enter Bay Chaleur.
Such warnings are, as 3"ou must be well aware, wholly unwar-

ranted pretensions of extraterritorial authority and usurpations of

jurisdiction by the provincial officials.

It becomes my duty, in bringing this information to your notice,

to request that if any such orders for interference "vWth the unques-
tionable rights of the American fishermen to pursue their business
without molestation at any point not witlnn tlu-ee marine miles of

the shores, and %\'ithin the defined hmits as to wliich renunciation of

the liberty to fish was expressed in the treaty of 1818, may have been
issued, the same may at once be revoked as violative of the rights of

citizens of the United States under convention with Great Britain.

«

This note was forwarded by the British Mnister to his Govern-

ment on the following day, and on July 12, 1886, in response to a

request from the Foreign Office for a report on the incident. Lord

Lansdowne, the Governor General of Canada, telegraphed to the

British Government, as the collector's explanation of the incident,

that "in conversation ^\^th the master of a fishing vessel, the Col-

lector expressed his opinion that the headland hne ran from Cran-

berry Island to St. Esprit," and Lord Lansdowne added ''but this

was not authorized by my Government in any manner."''

a Appendix, p. 787. 6 Appendix, p. 800.



202 CASE OF THE UNITED STATES.

Lord Rosebery, then Secretary of State for Foreign Affairs,

promptly wrote to the British Minister at Washington on July 23,

1886, instructing him to inform Mr. Bayard of this explanation of

the occurrence, which was done by the British Charge at Washington in

his note of August 2, 1886, to ]VIr. Bayard, thus closing the incident."

Negotiations for a new fisheries arrangement resulting in the proposed

Treaty of 1888.

During this period many expressions are found in the diplomatic

correspondence on both sides indicating a desire to settle the entire

controversy by entering into some arrangement for adjusting the

fisheries question on some new basis mutually acceptable to both

sides. In recognition of this situation, Mr. Bayard forwarded in

his letter of November 15, 1886, to Mr. Phelps, a draft agreement

which he had caused to be prepared, with instructions to propose it

to Lord Iddesleigh in the hope that it would be found ''k) contain

a satisfactory basis for the solution of existing difficulties and assist

in securing an assured, just, honorable, and, therefore, mutually

satisfactory settlement of the long-vexed question of the North

Atlantic Fisheries." ^

To this proposal Lord Salisbury replied in his note of March 24,

1887, to the American Charge at London, commenting at some

length upon Mr. Bayard's draft,'^ and enclosing a memorandum of

observations; and Mr. Bayard in turn sent on July 12, 1887, to Mr.

Phelps for transmission to Lord Salisbury, a series of observations in

reply to the British observations. '^

It is unnecessary to examine the terms of Mr. Bayard's proposal

or the observations exchanged with reference thereto, inasmuch as

they were intended rather as a basis of compromise than as an

expression of opinion or interpretation of the true intent and mean-

ing of the fisheries provisions of the treaty of 1818, and the main

feature of Mr. Bayard's proposal was the appointment of a mixed

commission for the purpose of agreeing upon the meaning of some of

the disputed provisions of the treaty of 1818, subject to certain

conditions and directions limiting the scope of the commissioners'

powers.

While these negotiations were proceeding, it was proposed and

agreed that a joint commission should be appointed to negotiate a

"Appendix, pp. 809-823. c Appendix, pp. 908-912.
& Appendix, pp. 863, 865. d Appendix, pp. 945, 948.
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new treaty, with the result that plenipotentiaries were appointed and

negotiations undertaken for that purpose. In these negotiations the

plenipotentiaries on the part of the United States were Thomas F.

Bayard, William L. Putnam and James B. Angell; and the plenipo-

tentiaries on the part of Great Britain were Joseph Chamberlain, Sir

L. S. West and Sir Charles Tupper.

These plenipotentiaries reached an agreement for a treaty on Feb-

ruary 15, 1888, but the proposed treaty, on which they agreed, when

submitted to the Senate of the United States for its advice and con-

sent, failed to secure its approval; and, as under the Constitution of

the United States a treaty cannot be made without the advice and

consent of the United States Senate, this proposed treaty never

became effective.

Under this proposed treaty. Article I. of the treaty of 1818 was

left undisturbed, but the questions of difference which had arisen

with respect to it were dealt with by the new provisions. It was

proposed that a mixed commission should be appointed to delimit, in

the manner prescribed, the British waters, bays, creeks, and harbors

on the coasts of Canada and of Newfoundland as to which the United

States by Article I. of the treaty of 1818 renounced the liberty to take,

dry or cure fish. It was provided that in this delimitation the three

marine miles- mentioned in the earlier treaty should be measured

seaward from low water mark; or, in the case of hajs, creeks, and

harbors, from a straight line dra%vn across the bay, creek, or harbor in

the part nearest the entrance at the first point where the mdth does

not exceed ten marine miles, except in the following cases

:

At or near the following bays the limits of exclusion under Article I.

of the Convention of October 20, 1818, at points more than three
marine miles from low water mark, shall be established by the fol-

lowing lines, namely:
At the Baie des Chaleurs the line from the Light at Birch Point

on Miscou Island to Macquereau Point Light; at the Bay of Mira-
michi, the line from the light at Point Escuminac to the Light on
the Eastern Point of Tabisintac Gully; at Egmont Bay, in Prince
Edward Island, the line from the Light at Cape Egmont to the Light
at West Point; and off St. Ann's Bay, in the Province of Nova
Scotia, the line from Cape Smoke to the Light at Point Aconi.
At Fortune Bay, in Newfoundland, the line from Connaigre Head

to the Light on the South-easterly end of Brunet Island, thence to
Fortune Head; at Sir Charles Hamilton Sound, the line from the
South-east point of Cape Fogo to White Island, thence to the North
end of Peckford Island, and from the South end of Peckford Island
to the East Headland of Ragged Harbor.
At or near the following bays the limits of exclusion shall be three

marine miles seaward from the following lines, namely

:
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At or near Barringtoii Bay, in Nova Scotia, the line from the
Light on Stoddard Island to the Light on the south point of Cape
Sable, thence to the Light at Baccaro Point; at Chedabucto and
St. Peter's Bays, the line from Cranberry Island Light to Green
Island Light, thence to Point Kouge; at Mira Bay, the line from the
Light on the East Point of Scatari Island to the North-easterly
Point of Cape Morien; and at Placentia Bay, in Newfoundland, the
line from Latine Point, on the Eastern mainland shore, to the most
Southerly Point of Red Island, thence by the most Southerly Point
of Merasheen Island to the mainland.
Long Island and Bryer Island, at St. Mary's Bay, in Nova Scotia,

shall, for the purpose of delimitation, be taken as the coasts of such
bay.

It was further provided that

—

United States fishing vessels entering the bays or harbors referred
to in Article I. of this Treaty shall conform to harbor regulations
common to them and to fishing vessels of Canada or of Newfoundland.
They need not report, enter, or clear, when putting into such bays

or harbors for shelter or repairing damages, nor when putting into
the same, outside the Hmits of established ports of entry, for the pur-
pose of purchasing wood or of obtaining water; except that any such
vessel remaining more than twenty-four hours, exclusive of Sundays
and legal holidays, within an}^ such .port, or communicating with the
shore therein, may be required to report, enter, or clear; ancl no vessel

shall be excused hereby from giving due information to boarding
officers.

They shaU not be liable in any such bays or harbors for compulsory
pilotage; nor, when therein for the purpose of shelter, of repairing
damages, of purchasing wood, or of obtaining water, -shall they be
Hable for harbor dues, tonnage dues, buoy dues, light dues, or other
similar dues; but this enumeration shall not permit other charges
inconsistent with the enjoyment of the liberties reserved or secured
by the Convention of October 20, 1818.

And also that

—

United States fishing vessels entering the ports, bays, and harbors
of the Eastern and Northeastern coasts of Canada or of the coasts of

Newfoundland under stress of weather or other casualty may unload,
reload, tranship, or sell, subject to customs laws and regulations, all

fish on board, when such unloading, transshipment, or sale is made
necessary as incidental to repairs, and may replenish outfits, pro-
visions and supphes damaged or lost by disaster; and in case of death
or sickness shall be allowed all needful facihties, including the ship-
ping of crews.

Licenses to purchase in established ports of entiy of the aforesaid
coasts of Canada or of Newfoundland, for the homeward voj^age,
such provisions and supplies as are ordinarily sold to trading vessels,
shall be granted to United States fisliing vessels in such ports
promptly upon apphcation and without charge; and such vessels hav-
ing obtained licenses in the manner aforesaid, shall also be accorded
upon all occasions such facilities for the purchase of casual or needful
provisions and supplies as are ordinarily granted to trading vessels;
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but such provisions or supplies shall not he obtained by barter, nor
purchased for re-sale or traffic.

Provision was also made regulating the penalties to be imposed

and the procedure to be taken in case of the violation of the pro-

visions agreed upon.

The proposed treaty also contemplated reciprocal trade arrange-

ments for which provision was made.

The text of this unratified treaty will be found printed in full in

the Appendix.'*

Modus Vivendi of 1888.

At the close of the negotiations for the unratified treaty of 1888,

the British plenipotentiaries offered to make "a temporary arrange-

ment for a period not exceeding two years in order to afford a modus

Vivendi pending the ratification of the treaty."

The modus vivendi thus proposed was established by the protocol

of February 15, 1888, of those negotiations and was in terms as

follows

:

1. For a period not exceeding two years from the present date, the
privilege of entering the bays and harbors of the Atlantic coasts of

Canada and Newfoundland shall be granted to United States fishing

vessels by annual Licenses at a fee of $H per ton—for the following
purposes:
The purchase of bait, ice, seines, lines and all other supplies and

outfits.

Transshipment of catch and shipping of crews.

2. If during the continuance of this arrangement, the United
States should remove the duties on fish, fish oil, whale and seal oil

(and their coverings, packages, &c.), the said Licenses shall be issued

free of charge.

3. United States fishing vessels entering the bays and harbors of

the Atlantic coasts of Canada or of Newfoundland for any of the
four puiposes mentioned in Article I. of the Convention of October
20, 1818, and not remaining therein more than twenty-four hours,

shall not be required to enter or clear at the custom house, providing
that they do not communicate with the shore.

4. Forfeiture to be exacted only for the offences of fishing or pre-

paring to fish in territorial waters.

5. This arrangement to take effect as soon as the necessary measures
can be completed by the Colonial Authorities.''

« Appendix, p. 39. 6 Appendix, p. 44.
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PERIOD FROM 1888 TO 1909.

During this period no new question involving the interpretation of

the fisheries article of the treaty of 1818 in its relation to the Cana-

dian coasts came up for discussion between the United States and

Great Britain, and no question involving its interpretation in relation

to the Newfoundland coasts arose until 1905.

Although the modus vivendi of February 15, 1888, was entered

into for a period not exceeding two years in order to afford a tem-

porary arrangement pending the ratification of the proposed treaty

of 1888, and the United States Senate refused its consent to the

proposed treaty in August of that year, nevertheless the modus

vivendi has been regarded as continuing in force for the period of

two years following its date. So far as Canada is concerned this

modus vivendi has been continued in practical effect dowTi to the

present time by action of the Canadian Government without formal

extension, and during this period no change has taken place in the

attitude either of the United States or British Governments on

the questions of difference which had previously arisen in the

fisheries controversy with reference either to the so-called treaty

coasts or other coasts of Canada. So far as Newfoundland is con-

cerned, the laws of that colony in force during this period down

to 1905 authorized the granting of licenses to foreign fishing ves-

sels, permitting such vessels, within the jurisdiction of that colony,

to purchase bait and ice and fishing supplies and outfits generally,

and to ship fishing crews for such vessels. These laws provided

for the seizure and forfeiture of such vessels for purchasing bait or

other suppUes, or engaging members of the crew without first

obtaining a license therefor; and although no distinction is made

in the acts referred to between the treaty coasts and those covered

by the renunciatory clause, except that entering within the three

mile limit on the latter coasts for any purposes not permitted by

treaty is made a ground for seizure, nevertheless the acts referred

to contained the usual provision, found in all Newfoundland fishery

legislation, that nothing therein should affect "the rights and privi-

leges granted by treaty to subjects of any state or power in amity

with Her Majesty." It does not appear that any questions involving

the interpretation of the fisheries provisions of the treaty of 1818

arose between the United States and Great Britain in connection

with such legislation.
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The Newfoundland controversy.

In 1905, however, the Newfoundland Government completely

reversed its former attitude toward American fishing interests and

undertook by legislative and administrative action to terminate all

the commercial privileges, which for many years prior to that time

had been extended to American fishing vessels both on the treaty

coasts and on the other coasts of Newfoundland. The admitted

purpose of this new policy of the Newfoundland Government was

to compel the American Government to open the American mar-

kets to Newfoundland fish and fish products free of duty in exchange

for more extensive fishing and commercial privileges; and it soon

became evident that in furtherance of this plan the Newfoundland

Government was likely to attempt to impose certain limitations

and restraints upon the American fishermen in the enjoyment of

the fishing liberties secured to them under the treaty of 1818 upon

the treaty coasts of Newfoundland.

As a result of this situation the Government of the United States

at once proceeded to take up with Great Britain the question of

protecting the rights of American fishermen on the treaty coasts of

Newfoundland under the treaty of 1818, which were threatened by

the attitude of the Newfoundland Government,

In October, 1905, it was reported to the Secretary of State that

the Newfoundland Minister of ]\Iarine and Fisheries
'

' has forbidden

all vessels on American registry to fish on treaty coast, where they

now are, and where they have fished unmolested since 1818." Mr.

Root, the Secretary of State, promptly called this report to the

attention of the British Ambassador at Washington, Sir H. M.

Durand, in his note of October 12, 1905*^; and in reply the British

Ambassador, by note of October 19, 1905'', informed the Secretary

of State that the report was without foundation and that the New-

foundland Minister had exercised no interference whatever with such

vessels. Meanwhile, however, it having been reported, as a result

of inquiries as to the precise difficulty on the Newfoundland coast,

that the captain of one American vessel had been informed by an

inspector of the Revenue Protection Service of Newfoundland that

he could not fish there, and that several others had been ordered not

a Appendix, p. 964. 6 Appendix, p. 965.
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to take herring by the Collector of Customs at Bonne Bay, New-

foundland, the Secretary of State wrote again to the British Ambas-

sador on October 19, 1905, as follows:

It would seem that the Newfoundland officials are making a
distinction between two classes of American vessels. We have
vessels which are registered, and vessels which arc licensed to fish

and not registered. The licence carries a narrow and restricted

authority; the registry carries the broadest and most unrestricted
authority. The vessel with a licence can fish, but cannot trade; the
registered vessels can lawfully both fish and trade. The distinction

between the two classes in the action of the Newfoundland authorities

would seem to have been implied in the despatch from SenatorLodge
which I quoted in my letter of the 12th, and the imputation of the
prohibition of the Minister of ^Marine and Fisheries may perhaps have
come from the port officers, in conversation with the masters of

American vessels, giving him as their authority for their prohibitions.
As the buying of herring and bait fish, which until recently has

been permitted for a good many years in Newfoundland, is trading,
the American fishing fleet have come very generally to take an
American registry, instead of confining themselves to the narrower
fishing licence, and far the greater part of the fleet now in northern
waters consists of registered vessels. The prohibition against fishing

under an American register substantially bars the fleet from fishing.

American vessels have also apparently been in the habit of entering
at the Newfoundland custom-houses and applying for a Newfoundland
licence to buy or take bait, and I gather from all the information I
have been able to get that both the American masters and the Cus-
toms officials have failed to clearly appreciate the different conditions
created by the practical withdrawal of all privileges on the part of

Newfoundland and the throwing of the American fishermen back upon
the bare rights which belong to them under the Treaty of 1818.

I am confident that we can reach a clear understanding regarding
those rights and the essential conditions of their exercise, and that a
statement of this understanding to the Newfoundland Government,
for the guidance of its officials on the one hand, and to our American
fishermen for their guidance on the other, will prevent causeless
injury and possible disturbances, such as have been cause for regret
in the ])ast history of the north-eastern fisheries.

I will try to state our view upon the matters involved in the situa-
tion, which now appears to exist upon the Treaty Coast. We con-
sider that

—

1. Any American vessel is entitled to go into the waters of the
Treaty Coast and take fish of any kind.
She derives this right from the Treaty (or from the conditions

existing prior to the Treaty and recognized by it) and not from any
permission or authority proceeding from the Government of New-
foundland.

2. An American vessel seeking to exercise the Treaty right is not
bound to obtain a licence from the Government of Newfoundland,
and, if she does not purpose to trade as well as fish, she is not bound
to enter at any Newfoundland custom-house.
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3. The only concern of the Government of Newfoundland with
such a vessel is to call for proper evidence that she is an American
vessel, and, therefore, entitled to exercise the Treaty right, and to

have her refrain from violating any laws of Newfoundland not
inconsistent with the Treaty.

4. The proper evidence that a vessel is an American vessel and
entitled to exercise the Treaty right is the production of the ship's

papers of the kind generally recognized in the maritime world as

evidence of a vessel's national character.

5. When a vessel has produced papers showing that she is an
American vessel, the officials of Newfoundland have no concern
with the character or extent of the privileges accorded to such a
vessel by the Government of the United States. No question as

between a registry and licence is a proper subject for their considera-

tion. They are not charged with enforcing any law^s or regulations

of the United States. As to them, if the vessel is American she has
the Treaty right, and they are not at liberty to deny it.

6. If any such matter were a proper subject for the consideration

of the officials of Ne\\^oundland, the statement of this Department
that vessels bearing an American registry are entitled to exercise the

Treaty right should be taken by such officials as conclusive.

If your Government sees no cause to dissent from these propositions,

I am inclined to think a statement of them as agreed upon would
resolve the immediate difficulty now existing on the Treaty Coast."

In the same note from which the above extract is taken, !Mr. Root

also brought up for consideration the question of the possible inter-

ference with the rights of American fishermen on the treaty coast of

Newfoundland by the application to that coast of certain provisions

of the new foreign fishing vessels act of June 15, 1905, which had

then recently been assented to by the British Government, wdth

respect to which act Mr. Root said:

I have, however, to call your attention to a further subject, which I

apprehend may lead to further misunderstanding in the near future

if it is not dealt with now. That is, the purposes of the Government
of Newfoundland in respect of the treatment of American fishing-

vessels as exhibited in a Law enacted during the past summer by
the Legislature of that Colony, under the title "An Act respecting

Foreign Fishing-Vessels."
This Act appears to be designed for the enforcement of laws pre-

viously enacted by New^^oundland, which prohibited the sale to foreign

fishing-vessels of herring, caplin, squid, or other bait fishes, lines,

seines, or other outfits or supplies for the fishery or the shipment by
a foreign fishing-vessel of crews within the jurisdiction of New-
foundland.
The Act of last summer respecting foreign fishing-vessels pro-

vides :

—

''Section 1. Any Justice of the Peace, sub-collector, preventive
officers, fishery warden, or constable, may go on board any foreign

a Appendix p. 966.
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fishing-vessel being within any port of the coasts of this island, or

hovering within British waters within 3 marine miles of any of the

coasts, bays, creeks, or harbours in this island, and may bring such
foreign fishing-vessel into port, may search her cargo and may
examine the master upon oath touching the cargo and voyage, and
the master or person in command, shall answer truly such questions

as shall be put to him under a penalty not exceeding 500 dollars.

And if such foreign fishing-vessel has on board any herring, caplin,

squid, or other bait fishes, ice, lines, seines, or other outfits or suj)-

plies for the fishery purchased within any port on the coast of this

island, or within the distance of 3 marine miles from any coasts,

bays, creeks, or harbours of this island, or if the master of the said

vessel shall have engaged or attempted to engage any person to form
part of the crew of the said vessel in any port or on any part of the

coasts of this island, or has entered such waters for any purpose not
permitted by Treaty or Convention for the time being in force such
vessel and the taclde, rigging, apparel, furniture, stores, and cargo
thereof shall be forfeited.

"Section 3. In any prosecution under this Act the presence on
board any foreign fishing-vessel in any port of this island, or within
British waters aforesaid of any caplin, squid, or other bait fishes, of

ice, lines, seines, or other outfits or supplies for the fishery shall be
prima facie evidence of the purchase of the said bait, fishes, and
supplies and outfits within such port or waters.''

It seems plain that the provisions above quoted constitute a war-
rant to the officers named to interfere with and violate the rights of

American fishing-vessels under the Treaty of 1818.

The 1st section authorizes any of the officers named to stop an
American vessel wliile fishing upon the Treaty Coast and compel it

to leave the fisliing grounds, to prevent it from going to the places

where the fish may be, to prevent it departing with the fish which it

may have taken, and to detain it for an indefinite period during a
search of the cargo and an examination of the master under oath
under a heavy penalty.

It is to be observed that this section does not require that the
vessel shall have been charged with any violation of the laws of

Newfoundland, or even that she shall have been suspected of having
violated the laws of Newfoundland as a condition precedent to com-
pelling it to desist from the exercise of its Treaty rights, and virtually

seizing it and taldng it into port. In the consideration of this pro-

vision, it is unnecessary to discuss any question as to the extent to

which American vessels may be interfered with in the exercise of

their Treaty rights pursuant to judicial proceedings based upon a
charge of violation of law, or even upon reasonable ground to belive
that any law has been violated, for the authority of the Acts
authorized appears to be part of no such proceeding.
When we consider that the minor officials named in the Act,

invested with tins extraordinary and summary power, are presump-
tively members of the fishing communities, in competition with wluch
the American fishermen are following their calling, it is plain that in

denying the right of the Government of Newfoundland to do what
this section provides for we are not merely dealing with a theoretical

question, but with the probability of serious injustice.
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The 3rd section of the Act, above quoted in full, makes the pres-

ence on board of an American vessel of the fish, gear—the implements
necessaiy to the exercise of the Treaty ri^ht

—

primafacie evidence of

a criminal oflPence against the laws of Newfoundland, and it also

makes the presence on board the vessel of the fish wliich the vessel

has a right to take under Treaty prima facie evidence of a criminal

offence under the laws of Newfoundland. Tliis certainly cannot be
justified. It is, in effect, providing that the exercise of the Treaty
right shall be prima facie evidence of a crime.

I need not argue with the Government of Great Britain that the
1st section of this Act purports to authorize the very kind of official

conduct which led to the establishment in England or the rule against

unreasonable searches and seizures, now firmly embedded in the
jurispnidence of both nations. Nor need I argue that American
vessels are of right entitled to have on them in the waters of the
Treaty Coast both fish of every kind, and the gear for the taking of

fish, and that a law undertaking to make that possession prima Jacie
proof of crime deprives them of that presumption of innocence to

which all citizens of Great Britain and America are entitled. When
the Legislature of Newfoundland denies these rights to American
fishing-vessels, it imposes upon them a heavy penalty for the exercise

of their rights under the Treaty, and we may reasonably apprehend
that this penalty will be so severe in its practical effect as to be an
effectual bar to the exercise of the Treaty right.

I feel bound to urge that the Government of Great Britain shall

advise the Newfoundland Government that the provisions of law
which I have quoted are inconsistent with the rights of the United
States under the Treaty of 1818, and ought to be repealed; and that,

in the meantime, and without any avoidable delay, the Governor in

Council shall be requested by a Proclamation which he is authorized
to issue under the 8th section of the Act respecting Foreign Fishing-

Vessels, to suspend the operation of the Act."

Mr. Root also took occasion to bring up for consideration, as

requiring the careful attention of the British Government, another

possible source of trouble, arising from the attitude of the New-

foundland Government at that time, as follows

:

There is still another phase of this subject to which I must ask jour
attention. I am advised that there is a very strong feeling among
the Newfoundland fishermen on the Treaty Coast against the enforce-

ment of the Newfoundland Act prohibiting the sale of bait, and that
at a recent mass meeting of fishermen at the Bay of Islands, Resolu-
tions were adopted urging the repeal or suspension of that Act, and
containing the following clauses :

—

"If our requests are not granted immediately we shall be com-
pelled, in justice to ourselves and families, to seek other wavs and
means to engage with the Americans.
"We would also direct the attention of his Excellency the Governor

in Council to what took place in Fortune Bay a few years ago when
Captain Solomon Jacobs seined herring against the wishes of the

o Appendix, p. 967.
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people, and tlie result. If a similar occurrence should take place
here, who will be responsible?"

This resolution indicates the existence of still another source from
which, if not controlled, may come most unfortunate results when the
American fishermen proceed to the exercise of their Treaty rights,

that is, the Newfoundland fishermen themselves acting independently
of their Government.
You are aware that for a considerable period American fishing-

vessels, instead of themselves taking herring, caplin, and squid upon
the Treaty Coast, have been in the habit of buying those fish from
the Newfoundland fishermen. For many of the Newfoundland
fishermen this trade has been a principal means of support. That
has been especiall}^ so in and about the Bay of Islands. It has been
profitable to the local fishermen, and it has been for the Americans a
satisfactory substitute for the exercise of their Treaty right to catch
the fish themselves. It is, indeed, not unnatural that these fisher-

men should struggle in every way open to them to prevent the loss

of their means of support, and that if they cannot control their own
Government so as to secure permission to sell herring and bait, they
should seek to prevent the Americans from taking the bait, in the
hope that as the result of that prevention, their profitable trade may
be restored.

The Resolution which I have quoted referring to the Fortune Bay
.case is a clear threat of violence to prevent the exercise of the Treaty
right. If the threat should be carried out it is too much to expect
that some at least of the American fishermen will not refuse to yield

to lawless force w^hich seeks to deprive them of their rights and of

their means of livelihood.

We shall do everything in our power to prevent such a collision,

and we should indeed deeply deplore it, but the true and effective

method of prevention plainly must be the exercise of proper control

by the Government of Newfoundland over the fishermen of New-
foundland, and it seems to me that the danger is sufficiently real and
imminent to justify me in asking that the Government of Great
Britain shall take speedy steps to bring about the exercise of such
control."

On February 2, 1906, Sir Edward Grey, the Secretary of State for

Foreign Affairs, replying to Mr. Root's note to the British Ambassador

at Washington above quoted, wrote to Mr. Reid, the American

Ambassador at London, enclosing "a memorandum dealing seriatim

with the six propositions formulated by Mr. Root, and with his

observations with regard to some of provisions of the recent

Newfoundland legislation for the regulation of the fisheries", and

referring to the last portion of Mr. Root's note, he said that

—

As, owing to the prompt measures adopted and to the conciliatory
spirit displayed by both Governments, the fishing season has now
closed without any collision between the British and American fisher-

men, or the development of any such friction as was at one time

o Appendix, p. 969.
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anticipated, it is unnecessary to deal more particularly with the

latter portion of Mr. Root's note, which was devoted to that side of

the question.'^

The memorandum enclosed in Sir Edward Grey's note is quoted

in full below:

Memoravdum.

Mr. Root's note to Sir M. Durand of the 19th October, 1905, on
the subject of the United States' fishery in the waters of Newfoundland
under the Convention of the 20th October, 1818, may be divided into

three parts.

The first deals with complaints which had reached the United
vStates' Government to the effect that vessels of United States' reg-

istiy had been forbidden b}^ the Colonial authorities to fish on the

Treaty Coast, the second with the provisions of "The Newfoundland
Foreign Fishing-Vessels Act, 1905," and the third with the possibility

of a lawless and violent interruption of the United States' fishery by
the inhabitants of the Bay of Islands.

The complaints referred to in the first part of Mr. Root's note were
at once brought to the notice of the Government of Newfoundland,
and they replied that there had been no attempt to prevent American
fishermen from taking fish. The complaints in question appear to

have been based on some misunderstanding, and the subsequent

course of the fishery proved that the apprehensions on the part of the

United States' Government to which they gave rise were, fortunately,

not well founded.
His Majesty's Government, however, agree with the United States'

Government in thinking that inasmuch as the privileges which citi-

zens of the United States have for many years enjoyed of purchasing

bait and supplies and engaging men in Newfoundland waters have
recently been withdrawn and American fishermen have consequently,

in Mr. Root's words, been thro^vn back upon their rights under the

Convention of 1818, it is desirable that a clear understanding should

be reached regarding those rights and the essential conditions of their

exercise, and they have accordingly given the most careful consider-

ation to the six propositions advanced in Mr. Root's note as embody-
ing the views of the United States' Government on the subject.

They regret, however, that they are unable to record their assent

to these propositions without some important qualifications.

Proposition 1 states:

—

"Any American vessel is entitled to go into the waters of the

Treaty Coast and take fish of any kind. She derives this right from
the Treaty (or from the conditions existing prior to the Treaty and
recognized by it) and not from any permission or authority proceeding

from the Government of Newfoundland."
The privilege of fisliing conceded by Article I of the Convention of

1818 is conceded, not to American vessels, but to inhabitants of the

United States and to American fishermen.

His Majesty's Government are unable to agree to this or any of

the subsequent propositions if they are meant to assert any right of

American vessels to prosecute the fishery under the Convention of

« Appendix p. 971.
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1818 except when the fishery is carried on by inhabitants of the United
States. The Convention confers no rights on American vessels as

such. It enures for the benefit only of inhabitants of the United
States.

Proposition 2 states:

—

''An American vessel seeking to exercise the Treaty right is not

bound to obtain a Ucence from the Government of Newfoundland,
and, if she does not purpose to trade as well as fish, she is not bound
to enter at any Newfoundland custom-house."

His Majesty's Government agree that the Government of New-
foundland could not require that American fishermen seeking to

exercise the Treaty right should take out a licence from the Colonial

Government. No licence is required for what is a matter of right,

and no such licence has, His Majesty's Government are informed, been,

in fact, required.

With the last part of the proposition it will be more convenient to

deal in conjunction with proposition 3.

Proposition 3 states:

—

''The only concern of the Government of Newfoundland with such
a vessel is to call for proper evidence that she is an American vessel,

and therefore entitled to exercise the Treaty right, and to have her

refrain from violating any laws of Newfoundland not inconsistent

with the Treaty."
It has already been pointed out that the Convention of 1818 confers

no rights on Ainerican vessels as such, and that the exercise of the

right of fishing under the Convention is subject to the condition that

the fishing is carried on by inhabitants of the United States. His
Majesty's Government, however, agree that no law of Newfoundland
should be enforced on American fishermen which is inconsistent with
their rights under the Convention.
Mr. Root's note does not give any indication of what laws of the

Colony would be regarded by the United States' Government as incon-

sistent with the Convention if applied to American fishermen. The
opinion of His Majesty's Government on this point is as follows:

—

The American fishery, under Article I of the Convention of 1818,

is one carried on within the British jurisdiction and 'in common
with" British subjects. The two Governments hold different views
as to the nature of this Article. The British Government consider

that the war of 1812 abrogated that part of Article III of the Treaty
of Peace of 1783 which continued to inhabitants of the United States

"the liberty" (in the words used by Mr. Adams to Earl Bathurst in his

note of the 25th September, 1815) "of fishing and drying, and curing

their fish within the exclusive jurisdiction on the North American
coasts to which they had been accustomed while themselves forming
a part of the British nation," and that consequently Article I of the

Convention of 1818 was a new grant to inhabitants of the United
States of fishing privileges within the British jurisdiction. The
United States' Government, on the other hand, contend that the war
of 1812 had not the effect attributed to it by the British Government,
and that Article I of the Convention of 1818 was not a new grant,

but merely a recognition (though limited in extent) of privileges

enjoyed by inhabitants of the United States prior, not only to the
war, but to the Treaty of 1783. Whichever of these views be adopted,
it is certain that inhabitants of the United States would not now be
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entitled to fish in British North American waters but for the fact that
they were entitled to do so when they were British subjects. Amer-
ican fishermen cannot therefore rightly claim to exercise their right
of fishery under the Convention of 1818 on a footing of greater freedom
than if they had never ceased to be British subjects. Nor consist-

ently with the terms of the Convention can they claim to exercise it

on a footing of greater freedom than the British subjects ' 'in common
with" whom they exercise it under the Convention. In other words,
the American fishery under the Convention is not a free but a regu-
lated fishery, and, in the opinion of His Majesty's Government,
American fishermen are bound to comply with all Colonial Laws and
Regulations, including any touching the conduct of the fishery, so
long as these are not in their nature unreasonable, and are applicable
to all fishermen alike. One of these Regulations prohibits fishing on
Sunday's. His Majesty's Government have received information that
several breaches of tliis Regulation were committed by American
fishermen during the past fishing season. This Regulation has been
in force for many years, and looking to the insignificant extent to
which American fishermen have exercised their right of fishery on
the Treaty Coast in the past, it cannot be regarded as having been
made with the object of restricting the enjoyment of that right.

Both its reasonableness and its hona fides appear to His Majesty's
Government to be beyond question, and they trust that the United
States' Government will take steps to secure its observance in the
future.

As regards the treatment of American vessels from wliich American
fishermen exercise the Treaty right of fishery. His Majesty's Govern-
ment are prepared to admit that, although the Convention confers
no rights on American vessels as such, yet since the American fishery
is essentially a ship fishery, no law of Newfoundland should be en-
forced on American fisliing-vessels which would unreasonably inter-

fere with the exercise by the American fishermen on board of their

rights under the Convention. The United States' Government, on
their part, admit, in Mr, Root's note, that the Colonial Government
are entitled to have an American vessel engaged in the fishery refrain

from violating any laws of Newfoundland not inconsistent with the
Convention, but maintain that if she does not purpose to trade, but
only to fish, she is not bound to enter at any Newfoimdland custom-
house.

Mr. Root's note refers only to the question of entry inwards, but it

is presumed that the United States' Government entertain the same
views on the question of clearing outwards. At all events, American
vessels have not only passed to the fishing grounds in the inner waters
of the Bay of Islands without reporting at a Colonial custom-house,
but have also omitted to clear on returning to the United States.
In both respects they have committed breaches of the Colonial
Customs Law, which, as regards the obligations to enter and to clear,

makes no distinction between fishing- and trading-vessels.

His Majesty's Government regret not to be able to share the view
of the United States' Government that the provisions of the Colonial
Law which impose those obhgations are inconsistent with the Con-
vention of 1818, if applied to American vessels which do not purpose
to trade, but only to fish. They hold that the only ground on which
the apphcation of any provisions of the Colonial Law to American

92909 —{S. Doc. 870, 61-3, vol 1 22
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vessels engaged in the fishery can be objected to is that it unreason-

ably interferes with the exercise of the American right of fishery.

It is admitted that the majority of the American vessels lately

engaged in the fishery on the western coast of the Colony were regis-

tered vessels, as opposed to licensed fishing-vessels, and as such were
at liberty both to trade and to fish. The production of evidence of

the United States' registration is therefore not sufficient to establish

that a vessel, in Mr. Root's words, "does not purpose to trade as well

as fish," and something more w^ould seem clearly to be necessary.

The United States' Government w^ould undoubtedly be entitled to

complain if the fishery of inhabitants of the United States were
seriously interfered with by a vexatious and arbitrary enforcement
of the Colonial Customs laws, but it must be remembered that, in

proceeding to the waters in which the winter fishery is conducted,
American vessels must pass in close proximity to several custom-
houses, and that in order to reach or leave the grounds in the arms of

the Bay of Islands, on which the fishery has been principally carried

on during the past season, they have sailed by no less than three

custom-houses on the shores of the bay itself. So that the obligation

to report and clear need not in any way have interfered with a vessel's

operations. It must also be remembered that a fishery conducted in

the midst of practically the only centres of population on the west
coast of the Colony affords ample opportunities for illicit trade, and
consequently calls for careful supervision in the interests of the
Colonial revenue.
The provisions in question are clearly necessary for the prevention

of smuggling, and His Majestj^'s Government are of opinion that

exception cannot be taken to their application to American vessels as

an unreasonable interference with the American fishery, and they
entertain the strong hope that the United States' Government will,

on reconsideration, perceive the correctness of this view, and issue

instructions accordingly for the future guidance of those in charge of

American vessels.

It is, moreover, to the advantage of the American vessels engaged
in the winter fishery in the Bay of Islands that they should report at

a Colonial custom-house. Owing to the extent and peculiar con-
figuration of that bay, and owing to the prevalence of fogs, vessels

that enter its inner waters may remain for da3^s without the local

officers becoming aware that they are on the coast unless they so

report. In such circumstances it is difficult for the Colonial Govern-
ment to insure to American fishermen that protection against lawless

interference for which ]\lr. Root calls in the concluding part of his note.

His Majesty's Government desire further to invite the attention of

the United States' Government to the fact that certain United States'

vessels engaged in the fishery refused to pa}^ light dues. This is the
first time, His Majesty's Government are informed, that American
vessels have refused to pay these dues, and it is presumed that the
refusal is based on the denial by the Colonial Government of the
trading privileges allowed in past years. His Majesty's Government,
however, cannot admit that such denial entitles American vessels to

exemption from light dues in the ports in which the}' fish. As already
stated, American fishing-vessels engaged in the fishery under the
Convention of 1818 have no Treaty status as such, and the only
ground on which, in the opinion of His Majesty's Government, the
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application of any Colonial law to such vessels can be objected to is

that such application involves an unreasonable interference with the
exercise of the Treaty rights of the American fishermen on board.
The payment of liglit dues by a vessel on entering a port of the Colony
clearly involves no such interference. These dues are payable by all

vessels of whatever description and nationality other than coasting-
and fishing-vessels o^\'ned and registered in the Colony (which are, on
certain conditions, exempt either wholly or in part). His Majesty's
Government trust that in these circumstances such directions will be
issued as will prevent further refusals in the future, and they would
point out generally that it is the duty of all foreigners sojourning in

the limits of the British jurisdiction to obe}' that law, and that, if it is

considered that the local jurisdiction is being exercised in a manner
not consistent with the enjoyment of any Treaty rights, the proper
course to pursue is not to ignore the law, but to obey it, and to refer

the question of any alleged infringement of their Treaty rights to be
settled diplomatically between their Government and that of His
Majesty.

Propositions 4, 5, and 6 state:

—

Proposition 4. ''The proper evidence that a vessel is an American
vessel, and entitled to exercise the Treaty right, is the production of

the ship's papers of the kind generally recognized in the maritime
world as evidence of a vessels national character."

Proposition 5. "When a vessel has produced papers showing that
she is an American vessel, the officials of Newfoundland have no
concern ^^'ith the character or extent of the privileges accorded to such
a vessel by the Government of the United States. No cpiestion as
between a registry and licence is a proper subject for their considera-
tion. They are not charged with enforcing any Laws or Regulations
of the United States, As to them, if the vessel is American she has the
Treaty right, and they are not at hberty to deny it."

Proposition 6. "If any such matter were a proper subject for the
consideration of the officials of Newfoundland, the statement of this

Department that vessels bearing an American registry are entitled to
exercise the Treaty right should be taken by such officials as con-
clusive."

His Majesty's Government are unable to agree to these propositions,
except with the reservations as to the status of American vessels under
the Convention already indicated, and with reference to proposition 6,

they would submit that the assurance to be given by the Department
of State of the United States should be that the persons by whom the
fishery is to be exercised from the American vessels are inhabitants of
the United States.

In point of fact the Colonial Government have informed His
Majesty's Government that they do not require an American vessel
to produce a United States' fishing licence. The distinction between
United States' registration and the possession of a United States'
fishing licence is, however, of some importance, inasmuch as a vessel
which, so far as the United States' Government are concerned, is at
liberty both to trade and to fish naturally calls for a greater measure
of supervision by the Colonial Government than a vessel fitted out
only for fishing and debarred by the United States' Government from
trading; and information has been furnished to His Majesty's Govern-
ment by the Colonial Government which shows that the proceedings
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of American fishing-vessels in Newfoundland waters have in the past
been of such a character as to make it impossible, from the point of

view of the protection of the Colonial revenue, to exempt such vessels

from the supervision authorized by the Colonial Customs Law.
His Majesty's Government now turn to that part of Mr. Root's note

which deals with ''The Foreign Fishing-Vessels Act, 1905."

His Majesty's Government would have viewed wdth the strongest
disapproval any disposition on the part of the Colonial authorities to

administer this Act in a manner not consistent with His Majesty's
Treaty obligations, but they are confident that the United States'

Government will readily admit that the fears expressed on this head
in Mr. Root's note have not been realized.

They desire, however, to point out that, though the Act in question
was passed to give effect to the decision of the Colonial Government
to withdraw from American fishing-vessels the privileges which they
had been allowed to enjoy for many years previously of purchasing
bait and supplies and of engaging crews in the ports of the Colony, the
provisions objectionable to the United States' Government which it

embodies are in no sense new. They will be found in ''The Foreign
Fishing-Vessels Act, 1893." The present Act differs from the earlier

Act in that it takes away, by omission, from the Colonial Government
the power conferred upon them by the earlier Act of authorizing the
issue of licences to foreign fishing-vessels for the enjoyment of the
privileges mentioned. Allowing for this change, the provisions of the

two Acts are in all essential respects identical. The provisions as to

boarding, bringing into port, and searching appear in both Acts, and
also the provisions as to the possession of bait, outfits, and supplies

being primdfacie evidence of the purchase of the same in the Colonial

jurisdiction, except that in the earlier Act there was a further pro-

vision, consequential on the authority which it conferred on the
Colonial Government to issue licences, directing that the failure or
refusal to produce a license should be yi^imd facie evidence of the
purchase of such articles without a licence. The position of any
American fishing-vessel choosing to fish for herself on the Treaty
Coast has consequently been since 1893 the same as it is to-day.

His Majesty's Government do not advance these considerations with
the object of suggesting that the objections which the United States'

Government have taken to sections 1 and 3 of the Foreign Fishing-
Vessels Act are impaired by the fact that these provisions have been
on the Statute Book of the Colony since 1893 without protest, and
they are ready to assume that no such protest has been lodged merely
because the privileges accorded to American vessels in tiie ports of the
Colony up to the present have been such as to render it unnecessary
for inhabitants of the United States to avail themselves of their right

of fishing under the Convention of 1818. The object of His Majesty's
Government is simply to remove any impression which may have
formed itself in the mind of the United States' Government that the
language of the Act of 1905 was selected with any special view of

prejudicing the exercise of the American Treaty right of fishery, and
to point out that, on the contrary, it dates back to 1893, that is, to a
time when it was the policy of the Colonial Government to treat

American vessels on a favoured footing.

A new Act was not necessary to give effect to the present policy of

the Colonial Government. Effect to it could have been given under
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the Act of 1893 by the mere suspension of the issue of Hccnces to

American vessels, and the only object of the new Act, as His Majesty's
Government understand the position, was to secure the express and
formal approval of the Colonial Legislature for the carrying out of the
policy or the Colonial Government.
Having offered these general remarks, His Majesty's Government

desire to point out that, in discussing the general effects of "The
Foreign Fishing-Vessels Act, 1905," on the American fishery under
the Convention of 1818, the United States' Government confine them-
selves to sections 1 and 3 and make no reference to section 7, which
preserves "the rights and privileges granted by Treaty to the subjects
of any State in amity with His Majesty." In view of this provision.

His Majesty's Government are unable to agree with the United States'

Government in regarding the provisions of sections 1 and 3 as "consti-
tuting a warrant to the officers named to interfere %vith and violate"
American rights under the Convention of 1818. On the contrary,

they consider section 7 as, in effect, a prohibition of any vexatious
interference with the exercise of the Treaty rights whether of American
or of French fishermen. As regards section 3, they admit that the
possession by inhabitants of the United States of any fish and gear
which they may lawfully take or use in the exercise of their rights

under the Convention of 1818 camiot properly be made prima facie
evidence of the commission of an offence, and, bearing in mind the
provisions of section 7, they cannot beUeve that a Court of Law would
take a different view.
They do not, however, contend that the Act is as clear and expHcit

as, in the circumstances, it is desirable that it should be, and they
propose to confer with the Government of Newfoundland with the
object of removing any doubts which the Act in its present form may
suggest as to the power of His ^Majesty to fulfil his obUgations under
the Convention of 1818.
On the concluding part of Mr. Root's note it is happily not necessary

for His ^lajesty's Government to offer any remarks, since the fishing

season has come to an end without any attempt on the part of British
fishermen to interfere with the peaceful exercise of the American
Treaty right of fishery.'^

In reply to the memorandum received from Sir Edward Grey, !Mr.

Root wrote a letter of instructions under date of June 30, 1906, to the

American Ambassador at London, a copy of which letter was trans-

mitted to Sir Edward Grey by the American Ambassador in his note

of July 20, 1906.'' In tliis letter of instructions, Mr. Root sets forth

the position of the United States on the various questions under consid-

eration and gives the reasons which prevented his agreement with

man}^ of the views stated in the memorandum referred to, as foUows:

The memorandum inclosed in the note from Sir Edward Grey to

you of the 2nd February, 1906, and transmitted by you on the 6th
February, has received careful consideration.

a Appendix, p. 972. b Appendix, pp. 978,985.
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The letter which I had the honour to address to the British Am-
bassador in Washington on the 19th October last stated with greater
detail the complaint in my letter to him of the 12th October, 1905,
to the effect that the local officers of Newfoundland had attempted
to treat American ships as such, without reference to the rights of

their American owners and officers, refusing to allow such ships

sailing under register to take part in the fishing on the Treaty coast,

although owned and commanded by Americans, and limiting the
exercise of the right to fish to ships having a fishing licence.

In my communications the Government of the United States
objected to this treatment of ships as such—that is, as trading-vessels
or fishing-vessels, and laid down a series of propositions regarding the
treatment due to American vessels on the Treaty coast, based on the
view that such treatment should depend, not upon the character of

the ship as a registered or licensed vessel, but upon its being Ameri-
can; that is, owned and officered by Americans, and, therefore,

entitled to exercise the rights assured by the Treaty of 1818 to the
inhabitants of the United States.

It is a cause of gratification to the Government of the United
States that the prohibitions interposed by the local officials of New-
foundland were promptly withdrawn upon the communication of the
facts to His Majesty's Government, and that the Memorandum now
under consideration emphatically condemns the view upon which the
action of the local officers was based, even to the extent of refusing
assent to the ordinary forms of expression which ascribe to ships the
rights and liabilities of owners and masters in respect of them.

It is true that the Memorandum itself uses the same form of expres-
sion when asserting that American ships have committed breaches of

the Colonial Customs Law, and ascribing to them duties, obligations,

omissions, and purposes which the Memorandum describes. Yet we
may agree that ships, strictly spealdng, can have no rights or duties,

and that whenever the Memorandum, or the letter upon which it

comments, speaks of a ship's rights and duties, it but uses a conven-
ient and customary form of describmg the owner's or master's right

and duties in respect of the ship. As this is conceded to be essen-
tially ''a ship fishing," and as neither in 1818 nor since could there be
an American ship not owned and officered by Americans, it is prob-
ably quite unimportant which form of expression is used.

I find in the Memorandum no substantial dissent from the first

proposition of my note to Sir Mortimer Durand of the 19th October,
1905, that any American vessel is entitled to go into waters of the
Treaty coast and take fish of any kind, and that she derives this right

from the Treaty and not from any authority proceeding from the
Government of Newfoundland.
Nor do I find any substantial dissent from the fourth, fifth, and

sixth propositions, wliich relate to the method of establishing the
nationality of the vessel entering the Treaty waters for the purpose of

fishing, unless it be intended, by the comments on those propositions,

to assert that the British Government is entitled to claim that, when
an American goes with his vessel upon the Treaty coast for the pur-
pose of fishing, or with his vessel enters the bays or harbours of the
coast for the purpose of shelter and of repairing damages therein, or

of purchasing wood, or of obtaining water, he is bound to furnish

evidence that all the members of his crew are inhabitants of the
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United States. We cannot for a moment admit the existence of any
such Hmitation upon our Treaty rif2;hts. The liberty assured to us by
the Treaty plainly includes the right to use all the means customary
or appropriate for fishing upon the sea, not only ships and nets and
boats, but crews to handle the ships and the nets and the boats. No
right to control or limit the means which Americans shall use in fish-

ing can be admitted unless it is provided in the terms of the Treaty,
and no right to question the nationality of the crews employed is con-
tained in the terms of the Treaty. In 1818, and ever since, it has
been customary for the owners and masters of fishing-vessels to
employ crews of various nationalities. During all that period I am
not able to discover that any suggestion has ever been made of a right
to scrutinize the nationality of the crews employed in the vessels
through which the Treaty right has been exercised.

The language of the Treaty of 1818 was taken from the Ilird
Article of the Treaty of 1783. The Treaty made at the same time
between Great Britain and France, the previous Treaty of the 10th
February, 1763, between Great Britain and France, and the Treaty of

Utrecht of the 11th April, 1713, in like manner contained a general
grant to "the subjects of France" to take fish on the Treaty coast.
During all that period no suggestion, so far as I can learn, was ever
made that Great Britain had a right to inquire into the nationality
of the members of the crew emploj^ed upon a French vessel.

Nearly two hundred years have passed during which the subjects
of the French King and the inhabitants of the United States have
exercised fishing rights under these grants made to them in these
general terms, and during all that time there has been an almost con-
tinuous discussion in which Great Britain and her Colonies have
endeavoured to restrict the right to the narrowest possible limits,

without a suggestion that the crews of vessels enjoj'ing the right, or
whose owners were enjoying the right, might not be employed in the
customary way without regard to nationality. I cannot suppose
that it is now intended to raise such a question.

I observe \vith satisfaction that the Memorandum assents to that
part of my second proposition to the effect that '' an American vessel
seeking to exercise the Treaty right is not bound to obtain a licence
from the Government of Newfoundland," and that His Majesty's
Government agree that "no law of Newfoundland should be enforced
on American fishermen which is inconsistent w^ith their rights under
the Convention."
The views of His Majesty's Government, however, as to what laws

of the Colony of Newfoundland would be inconsistent with the Con-
vention if apphed to American fishermen, differ radically from the
view entertained by the Government of the United States. Accord-
ing to the Memorandum, the inhabitants of the United States going
in their vessels upon the Treaty coast to exercise the Treaty right of
fishing are bound to enter and clear in the Newfoundland custom-
houses, to pay hght dues, even the dues from w^iich coasting and
fishing-vessels owned and registered in the Colony are exempt, to
refrain altogether from fishing except at the time and in the manner
prescribed by the Regulations of Newfoundland. The Colonial pro-
hibition of fishing on Sundays is mentioned by the Memorandum as
one of the Regulations binding upon the American fishermen. We
are told that His Majesty's Government "hold that the only ground
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on which the appUcation of any provisions of Colonial law to Ameri-
can vessels engaged in the fishery can be objected to is that it unrea-
sonably interferes with the American right of fishery."

The Government of the United States fails to find in the Treaty
any grant of right to the makers of Colonial law to interfere at all,

whether reasonably or unreasonably, with the exercise of the Ameri-
can rip;hts of fishery, or any right to determine what would be a rea-

sonable interference with the exercise of that American right if there
could be any interference. The argument upon which the Memo-
randum claims that the Colonial Government is entitled to interfere

with and limit the exercise of the ^Vmerican right of fishery, in accord-
ance with its own ideas of what is reasonable, is based first, upon
the fact that, under the terms of the Treaty the right of the inhabitants
of the United States to fish upon the Treaty coast is possessed by
them ''in common with the subjects of His Britannic Majesty;"
and, second, upon the proposition that "the inhabitants of the
United States would not now be entitled to fish in British North
American waters but for the fact that they were entitled to do so
when they were British subjects," and that "American fishermen
cannot therefore rightfully claim any other right to exercise the right

of fishery under the Treaty of 1818 than if they had never ceased to
be British subjects."

Upon neither of these grounds can the inferences of the Memoran-
dum be sustained. The qualification that the liberty assured to
American fishermen by the Treaty of 1818 they were to have "in
common with the subjects of Great Britain" merely negatives an
exclusive right. Under the Treaties of Utrecht, of 1763 and 1783,
between Great Britain and France, the French had constantly main-
tained that they enjoyed an exclusive right of fishery on that portion
of the coast of Newfoundland between Cape St. John and Cape Raye,
passing around by the north of the island. The British, on the other
hand, had maintained that British subjects had a right to fish along
with the French, so long as they did not interrupt them.
The dissension arising from these conflicting views had been serious

and annoying, and the provision that the liberty of the inhabitants of
the United States to take fish should be in common with the liberty

of the subjects of His Britannic Majesty to take fish was precisely
appropriate to exclude the French construction and leave no doubt
that the British construction of such a general grant should apply
under the new Treaty. The words used have no greater or other
effect. The provision is that the liberty to take fish shall be held in

common, not that the exercise of that liberty by one people shall be
the limit of the exercise of that liberty by the other. It is a matter
of no concern to the American fishermen whether the people of New-
foundland choose to exercise their right or not, or to what extent
they choose to exercise it. The statutes of Great Britain and its

Colonies limiting the exercise of the British right are mere voluntary
and temporary' self-denjnng ordinances. They may be repealed
to-morrow. Whether they are repealed, or whether they stand, the
British right remains the same, and the American right remains the
same. Neither right can be increased nor diminished by the deter-
mination of the other nation that it will or will not exercise its right,

or that it will exercise its right under any particular limitations of
time or manner.
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The proposition that "the inhabitants of the United States would
not now be entitled to fish in British North American waters but for

the fact that they were entitled to do so when they were British sub-
jects," may be accepted as a correct statement of one of the series of

facts which led to the making of the Treaty of 1818. Were it not
for that fact there would have been no fisheries Article in the Treaty
of 1783, no controversy between Great Britain and the United States
as to whether that Article was terminated by the war of 1812, and no
settlement of that controversy by the Treaty of 1818. The Mem-
orandum, however, expressly excludes the supposition that the
British Govermnent now intends to concede that the present rights
of American fiishermen upon the Treaty coast are a continuance of

the right ])ossessed by the inhabitants of the American Colonies as
British subjects, and declares that this present American right is a
new grant by the Treaty of 1818. How then can it be maintained
that the limitations upon the former right continued although the
right did not, and are to be regarded as imposed upon the new grant,
although not expressed in the instrument making the grant? On
the contrary, the failure to express in the terms of the new Treaty
the former limitations, if any there had been, must be deemed to

evidence an intent not to attach them to the newly created right.

Nor would the acceptance by Great Britain of the American view
that the Treaty of 1783 was in the nature of a partition of Empire,
that the fishing rights formerly enjoyed by the people of the Colonies
and described in the instrument of partition continued notwithstand-
ing the war of 1812, and were in part declared and in part abandoned
by the Treaty of 1818, lead to any different conclusion. It may be
that under tliis view the rights thus allotted to the Colonies in 1783
were subject to such Regidations as Great Britain had already
imposed upon their exercise before the partition, but the partition
itself and the recognition of the independence of the Colonies in the
Treaty of partition was a plain abandonment by Great Britain of the
authority to further regulate the rights of the citizens of the new and
independent nation.
The Memorandum says: "The American fishermen cannot rightly

claim to exercise their right of fishery under the Convention of 1818
on a footing different than if they had never ceased to be British sub-
jects." What then was the meaning of independence? What was
it that continued the power of the British Crown over this particular
right of Americans formerly exercised by them as British subjects,
although the power of the British Cro-^ii over all other rights formerly
exercised by them as British subjects was ended? No answer to
this question is suggested by the Memorandum.
In previous correspondence regarding the construction of the Treaty

of 1818, the Government of Great Britain has asserted, and the
Memorandum under consideration perhaps implies, a claim of right
to regulate the action of American fishermen in the Treaty waters,
upon the ground that those waters are ^^^thin the territorial juris-

diction of the Colony of Newfoundland. This Government is con-
strained to repeat emphatically its dissent from any such view.
The Treaty of 1818 either declared or granted a perpetual right to
the inhabitants of the United States which is beyond the sovereign
power of England to destroy or change. It is conceded that this

right is, and for ever must be, superior to any inconsistent exercise
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of sovereignty within that territory. The existence of this right is a
qualification of British sovereignty within that territory. The
hniits of the right are not to be tested by referring to the general
jurisdictional powers of Great Britain in that territory, but the limits

of those powers are to be tested by reference to the right as defined
in the instrument created or declaring it. The Earl of Derby in a
letter to the Governor of Newfoundland, dated the 12th June, 1884,
said: "The peculiar fisheries rights granted by Treaties to the French
in Newfoundland invest those waters during the months of the year
when fishing is carried on in them, both by English and French fisher-

men, with a character somewhat analogous to that of a common sea
for the purpose of fishery." And the same observation is applicable
to the situation created by the existence of American fishing rights

under the Treaty of 1818. An appeal to the general jurisdiction of

Great Britain over the territory is, therefore, a complete begging of

the question, which always must be, not whether the jurisdiction of

the Colony authorizes a law limiting the exercise of the Treaty right,

but whether the terms of the grant authorize it.

The distinguished writer just quoted observes in the same letter:

—

"The Government of France each year during the fishing season
employs ships of war to superintend the fishery exercised by their

countrymen, and, in consequence of the divergent views entertained
by the two Governments respectively as to the interpretation to be
placed upon the Treaties, cjuestions of jurisdiction which might at any
moment have become serious have repeatedly arisen."

The practice thus described, and which continued certainly until as
late as the modification of the French fishing rights in the year 1904,
might well have been followed by the United States, and probably
would have been, were it not that the desire to avoid such cpiestions

of jurisdiction as were frequently arising between the French and the
English has made this Government unwilling to have recourse to such
a practice so long as the rights of its fishermen can be protected in

any other way.
The Government of the United States regrets to find that His

Majesty's Government has now taken a much more extreme position
than that taken in the last active correspondence upon the same ques-
tion arising under the provisions of the Treaty of Washington. In
his letter of the 3rd April, 1880, to the American Minister in London,
Lord Salisbury said:

—

"In my note to Mr. Welsh of the 7th November, 1878, I stated
'that British sovereignty as regards these waters, is limited in scope
by the engagements of the Treaty of Washington, which cannot be
modified or affected by any municipal legislation,' and Her Majesty's
Government fully admit that United States' fishermen have the right
of participation on the Newfoundland inshorefisheries, in common with
British subjects, as specified in Article XVIII of that Treaty. But it

cannot be claimed, consistently with this right of participation in com-
mon with the British fishermen, that the United States' fishermen
have any other, and still less that they have any greater, rights than
the British fishermen had at the date of the Treaty.

"If, then, at the date of the signature of the Treaty of Washington
certain restraints were, by the municipal law, imposed upon the Brit-

ish fishermen, the United States' fishermen were, by the express terms
of the Treaty, equally subjected to those restraints, and the obligation
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to observe in common with the British the then existing local laws and
regulations, which is implied by the words 'in common,' attached to

the United States' citizens as soon as they claimed the benefit of the
Treaty."
Under the view thus forcibly expressed, the British Government

would be consistent in clauning that all regulations and limitations

upon the exercise of the right of fishing upon the Newfoundland coast,

wnich were in existence at the tune when the Treaty of 1818 was
made, are now binding upon American fishermen.

Farther than this, His Majesty's Government cannot consistently
go, and, farther than this, the Government of the United States can-
not go.

For the claim now asserted that the Colony of Newfoundland is

entitled at will to regulate the exercise of the American Treatj^ right

is equivalent to a claim of power to completely destroy that right.

This Government is far from desiring that the Newfoundland fish-

eries shall go unregulated. It is willing and ready now, as it has
always been, to join with the Government of Great Britain in agreeing
upon all reasonable and suitable regulations for the due control of the
fishermen of both countries in the exercise of their rights, but tliis

Government cannot permit the exercise of these rights to be subject
to the will of the Colony of Newfoundland. The Government of the
United States cannot recognize the authority of Great Britain or of

its Colony to determine whether American citizens shall fish on
Sunday. The Government of Newfoundland cannot be permitted
to make entry and clearance at a Newfoundland custom-house and
the payment of a tax for the support of Newfoundland lighthouses
conditions to the exercise of the American right of fishing. If it be
shown that these things are reasonable the Government of the United
States will agree to them, but it camiot submit to have them imposed
upon it without its consent. This position is not a matter of theory.
It is of vital and present importance, for the plain object of recent
legislation of the Colony of Newfoundland has been practically to
d.estroy the value of American rights under the Treaty of 1818. Those
rights are exercised in competition with the fishermen and merchants
of Newfoundland. The situation of the Newfoundland fishermen
residing upon the shore and making the shore their base of operations,
and of the American fishermen coming long distances with expensive
outfits, devoting lon^ periods to the vo3'age to the fishing grounds
and back to the market, obliged to fish rapidly in order to make up
for that loss of tune, and making sliips their base of operations, are so
different that it is easy to frame regulations wliich will offer slight

inconvenience to the dwellers on shore and be practically prohibitory
to the fishermen from the coasts of Maine and Massachusetts; and,
if the grant of this competitive right is to be subject to such laws as
our competitors choose to make, it is a worthless right. The Premier
of Newfoundland in his speech in the Newfoundland Parliament,
delivered on the 12th April, 1905, in support of the Foreign Fishing
Bill, made the following declaration:

—

"This Bill is framed specially to prevent the American fishermen
from coming into the bays, harbours, and creeks of the coast of
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Newfoundland for the purpose of obtaining herring, capHn, and
squid for fishing purposes."
And this further declaration:

—

''This communication is important evidence as to the value of

the position we occupy as mistress of the northern seas so far as

the fisheries are concerned. Herein was evidence that it is within
the power of the Legislature of this Colony to make or mar our
competitors to the North Atlantic fisheries. Here was evidence
that by refusing or restricting the necessary bait supply, we can
bring our foreign competitors to realize their dependency upon us.

One of the objects of this legislation is to bring the fishing interests

of Gloucester and New England to a realization of their depend-
ence upon the bait supplies of this Colony. No measure could
have been devised having more clearly for its object the conserving,
safeguarding, and protecting of the interests of those concerned in

the fisheries of the Colony."

It will be observed that there is here the very frankest possible dis-

avowal of any intention to so regulate the fisheries as to be fair to the
American fishermen. The purpose is, under cover of the exercise of

the power of regulation, to exclude the American fishermen. The
Government of the United States surely cannot be expected to see

with complacency the rights of its citizens subjected to this Idnd of

regulation.

The Government of the United States finds assurance of the desire

of His Majesty's Government to give reasonable and friendly treat-

ment to American fishing rights on the Newfoundland coast in the
statement of the ISIemorandum that the Newfoundland Foreign Fish-
ing-Vessels Act is not as clear and explicit as, in the circumstances,
it is desirable that it should be, and in the expressed purpose of His
Majesty's Government to confer with the Government of Newfound-
land with the object of removing any doubts which the Act, in its

present form, may suggest as to the power of His Majesty to fulfil liis

obligation under the Convention of 1818. It is hoped that, upon this

Conference, His Majesty's Government will have come to the con-
clusion, not merely that the seventh section of the Act, which seeks
to preserve "the rights and privileges granted by Treaty to the sub-
jects of any State in amity with His Majesty," amounts to a pro-
hibition of any ''vexatious interference" with the exercise of the
Treaty rights of American fishermen, but that this clause ought to

receive the effect of entirely excluding American vessels from the
operation of the first and third clauses of the Act relating to searches
and seizures and prima facie evidence. Such a construction by His
Majesty's Government would wholly meet the difficulty pointed out
in my letter of the 19th October, as arising under the first and tliird

sections of the Act. A mere limitation, however, to interference
which is not "vexatious," leaving the question as to what is "vexa-
tious interference" to be determined by the local officers of Newfound-
land, would be very far from meeting the difficulty.

You will inform His Majesty's Government of these views, and ask
for such action as shall prevent any interference upon any ground by
the officers of the Newfoundland Government with American fisher-
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men when they go to exercise their Treaty rights upon the Newfound-
land coast during the approaching fishing season.**

The following extract from a telegram sent by Lord Elgin, Secretary

of State for the Colonies, to the Governor of Newfoundland on

August 8, 1906, soon after the receipt of Mr. Root's reply to the

Foreign Office memorandum, is of interest in connection with the

questions discussed by Mr. Root:

Copies went to you by last mail of communication from United
States' Government in which they contend that Convention of 1818
justifies no interference, reasonable or unreasonable, with exercise of

American rights of fishery, and request Plis Majesty's Government to

f)revent any interference upon any ground by officers of Newfound-
and Government with American fishermen when they go to exercise

their Treaty rights upon the coast of Newfoundland during approach-
ing fisliing season. They disclaim desire that Newfoundland fish-

eries shall go unregulated, and express their readiness to join with
His Majesty's Government in agreeing upon all reasonable and suit-

able regulations for due control of fishermen of both countries in

exercise of their rights, but state that they cannot permit exercise of

these rights to be subject to will of Newfoundland. Pending such an
agreement, the furthest they are prepared to go is to accept such
limitations as were in existence at time Convention of 1818 was con-
cluded, and in support of tliis position appeal to Lord Salisbury's

note to United States' Minister of the 3rd April, 1880, in connection
with disturbances at Fortune Bay. Light dues were presumably not
levied in 1818, seines were apparently in use, the prohibition of

Sunday fishing had been abolished in 1776 (see 15 George III, cap.

31), and fishing-ships were exempted from entry at Custom-house,
and required only to make a report on first arrival and on clearing

(see same Act). United States' vessels could, on the basis of the
status quo in 1818, only be asked to make report at custom-house on
arrival and on clearing.^

The Modus Vivendi of 1906.

In communicating Mr. Root's reply to Sir Edward Grey, the

American Ambassador stated in his note of July 20, 1906, that he was

instructed ' 'to ask for such action as shall prevent any interference

upon any ground by the officers of the Ne"«'foundland Government

with American fishermen, when the}' go to exercise their treaty rights

upon the Ne\^'foundland coast during the approaching fishing season."

In reply to the American Ambassador's note Sir Edward Grey ^\Tote

^to liim on August 14, 1906, stating that Mr. Root's letter was receiv-

ing the careful consideration of His Majesty's Government and that

o Appendix, p. 978. ft Appendix p. 986.
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' 'they have observed with much regret that the wide divergence of

view between the two Governments, which is disclosed by the corre-

spondence, makes it hopeless to expect an immediate settlement of the

various questions at issue." He expressed his willingness, however,

to enter into a temporary arrangement in the nature of a modus

Vivendi, w^ith respect to which he said in this note

—

Pending the further discussion of these questions, however, and
without prejudice to it. His Majesty's Government are prepared, in

accordance with the suggestion made in Mr. Root's letter, to confer

with the United States' Government, with a view to some arrange-

ment which will secure the peaceable and orderly conduct of the

forthcoming fishery, and they hope very shortly to be able to submit
proposals with this object. I may add that such an_ arrangement
would be merely in the nature of a modus vivendi, applicable only to

the ensuing season, and would not in any way affect any of the rights

and claims of either party.*

In pursuance of Sir Edward Grey's statement above quoted, that

His Majesty's Government hoped very shortly to be able to submit

proposals for a modus vivendi, Sir Edward Grey again wrote to Mr.

Reid on September 3, 1906, submitting such proposals, which were

as follows:

In my note of the 14th August I stated that His Majesty's Govern-
ment hoped shortly to be able to submit to the Government of the

United States proposals for a provisional Arrangement, wdiich w^ould

secure the peaceable and orderly conduct of the forthcoming herring

fishery on the coast of Newfoundland. I have now the honour, on
the understanding mentioned in my note, viz., that the Arrangement
would be in the nature of a modus vivendi to be applicable only to the

ensuing season, and not in any way to aff"ect the rights and claims of

either party to the Convention of 1818, to submit the following pro-

posals, viz. :

—

(1.) His Majesty's Government will not bring into force "The
Newfoundland Foreign Fishing Vessels Act, 1906," "^ which imposes

on United States' fishing-vessels certain restrictions in addition to

those imposed by the Act of 1905.

(2.) The provisions of the first part of section 1 of the Act of 1905

as to boarding and bringing into port, and the whole of section 3 of

the same Act will not be regarded as applying to the United States'

fishing-vessels.

(3.) The United States' Government will in return direct their

fishermen to comply with the Colonial Fishery Regulations, as was

in fact done last year, with the exception of certain breaches of the

prohibition of Sunday fishing.

(4.) The demand for payment of light dues will be waived by His

Majesty's Government.

a Appendix p. 987. ^ Appendix p. 199.
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(5.) The United States' Government will direct the masters of

United States' fishing-vessels to comply with the provisions of the
Colonial Customs Law as to reporting at a customs-house, on arrival

in and departure from colonial waters.

2. As regards head (3) of this Arrangement, I would point out that
of the three restrictions which the Colonial Fishery Regulations
impose on the herring fishery in the waters open to United States'

fishermen, the first, viz., the prohibition of "purse" seines, is in force

in all the waters of the Colony. It is also in force in all the waters of

Canada. The second, the prohibition of herring traps, is also in force

in Placentia, St. Mary's and Fortunes Bays, and m the district of

Twillingate. The third, the prohibition of "lierring " seines, is in force
also subject to some reservations as to baiting purposes in the inner
waters of Placentia Bay, and in certain waters on the north-east
coast. The application of these three restrictions to the herring bays
of the west coast is, of course, prior to and not in any way connected
with the present policy of the Colonial Government, and His Majesty's
Government have the testimony of the naval officers who have been
employed on the Treaty Coast as to the destructive results of the use
of seines. His Majesty's Government therefore hope that the
United States' Government will recognize that His Majesty's Govern-
ment are, apart from any question of right, acting in the interests of

the continuation of the common fishery in proposing as a part of the
provisional Arrangement compHance with the three restrictions

mentioned.
The fourth restriction, viz., the prohibition of Sunday fishing, is of

general application throughout the Colony, and is also in force in

Canada. Having regard to the duration of the fishing season and to

other circumstances. His Majestj^'s Government do not feel that
compliance \nth this prohibition involves any material inconvenience
to United States' fishermen. On the other hand, in view of the strong
feehng against Sunday fishing which prevails in the Colony, the dis-

regard of it is fraught with possibilities of serious disorder. It is

therefore hoped that the United States' Government will assist His
Majesty's Government in the maintenance of peaceable relations

between the two sets of fishermen by not countenancing any breach
of the prohibition during the ensuing season.

3. As regards head (5), as explained in the Memorandum commu-
nicated to your Excellency on the 2nd Febniary, a call at a customs-
house, whether on entering or on leaving the waters of the Colony,
need involve no interference with a vessel's fishing operations, and
is in itself a requirement which may be reasonably made in the
interests not only of the colonial revenue but of the United States'

fishermen.
4. I trust that you mil be able to inform me at an early date that

the Arrangement outlined above is agreed to by your Government."

The views of the United States Government on the proposals for a

modus vivendi, submitted by Sir Edward Grey, are set forth in the

"Appendix, p. 989.
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following memorandum presented by the American Ambassador to

the Foreign Office under date of September 12, 1906:

My Government hears with the greatest concern and regret that in

the opinion of His Majesty's Government there is so wide a divergence

of views with regard to the Newfoundland Fisheries that an immedi-
ate settlement is hopeless.

But it is much gratified wath His Majesty's Government's desire to

reach a modus vwendi for this season, and appreciates the readiness to

waive the Foreign Fishing Vessels Act of 1906. This and other re-

strictive legislation had compelled our fishermen to use purse seines

or abandon their treaty rights.

My Government sees in the ofi^er not to apply Section 3, Act of 1905
and that part of Section 1 relating to boarding fishing vessels and
bringing them into port fresh proof of a cordial disposition not to

press unduly this kind of regulation.

Our fishermen will also gladly pay light dues, if not hindered in

their right to fish. They are not unwilling either, to comply with the

regulation to report at Custom Houses, when possible. It is some-
times physically impossible, however, to break through the ice for

that purpose.
Most unfortunately the remaining proposals, those as to purse-

seining and Sunday fishing, present very grave difficulties.

We appreciate perfectly the desire of His Majesty's Government to

prevent Sunday fishing. But if both this and purse-seine fishing are

taken away, as things stand there might be no opportunity for profita-

ble fishing left under our treaty rights. We are convinced that purse

seines are no more injurious to the common fishery than the gill nets

commonly used—are not in fact so destructive and do not tend to

change the migratory course of the herring as gill nets do, through
the death of a large percentage of the catch and consequent pollution

of the water.
The small amount of purse-seining this season could not of course

materially affect the common fishery anyway. Besides many of our
fishermen have already sailed, with purse seines as usual, and the
others are already provided with them. This use of the purse seine

was not the free choice of our fishermen. They have been driven to

it by local regulations and the continued use of it at this late date this

year seems vital.

But we will renounce Sunday fishing for this season if His Majesty's

Government will consent to the use of purse seines, and we cannot
too strongly urge an acceptance of this solution.'^

The views of the British Government in reply were presented in

a Foreign Office memorandum under date of September 25, 1906, as

follows

:

His Majesty's Government have considered, after consultation with
the Government of Newfoundland, the proposals put forward in the

Memorandum communicated by the United States Ambassador on the

o Appendix, p. 46.
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12th instant, respecting the suggested "modus vivendi" in regard to
the Newfoundhmd Fishery question.

They are ghxd to be able to state that they accept the arrangement
set out in the above Memorandum and consent accordingly to the use
of purse seines by United States fishermen during the ensuing season,

subject, of course, to due regard being paid, in the use of such imple-
ments, to other modes of fishery.

His Majesty's Government trust that the United States Govern-
ment will raise no objection to such a stipulation, which is only in-

tended to secure that there shall be the same spirit of give and take
and of respect of common rights between the users of purse seines

and the users of stationary nets as would be expected to exist if both
sets of fishermen employed the same gear.

The}' further hope that, in view of this temporary authorization of

the purse seines, the United States Government will see their way
to arranging that the practice of engaging Newfoundland fishermen
just outside the three mile limit which to some extent prevailed last

year should not be resorted to this year.

An arrangement to this effect would save both His Majesty's
Government and the Newfoundland Government from embarrassment
which it is conceived, having regard to the circumstances in which
the "modus vivendi" is being settled, the United States Government
would not willingly impose upon them. Moreover it is not in itself

um-easonable, seeing that the unwillingness of the United States
Government to forego the use of purse seines appears to be largely
based upon the inability of their fishermen to engage local men to
work the form of net recognized by the Colonial fishery regulations.
The United States Government assured His Majesty's late Govern-

ment in November last that they would not countenance a specified
evasion of the Newfoundland Foreign Fishing Vessels Act 1905, and
the proposed arrangement would appear to be in accordance wath the
spirit which prompted that assurance.'*

The agreement thus indicated by the concurrence of views

exchanged in these negotiations was given effect by an exchange of

diplomatic notes between the American Ambassador and the

British Foreign Office, setting forth the terms of the agreement.

The note from the American Ambassador under date of October 6,

1906, was as follows:

I am authorized by my Government to ratify a modus vivendi
in regard to the Newfoundland Fishery Question on the basis of the
Foreign Office Memorandum, dated the 25th of September, 1906, in
which you accept the arrangement set out in my Memorandum of the
12th of wSeptember and consent accordingly to the use of purse seines
by American fishermen during the ensuing season, subject of course to
due regard being paid in the use of such implements to other modes of
fishery, which, as you state, is only intended to secure that there shall
be the same spirit of give and take and of respect for common rights

o Appendix, p. 47.
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between the users of purse seines and the users of stationary nets as

would be expected to exist if both sets of fishermen employed the

same gear.

My Government understand by this that the use of purse seines by
American fishermen is not to be interfered with, and that the shipment
of Newfoundlanders by American fishermen outside the 3 mile limit is

not to be made the basis of interference or to be penalized ; at the same
time they are glad to assure His Majesty's Government, should such
shipments be found necessary, that they will be made far enough from
the exact 3 mile limit to avoid any reasonable doubt.

On the other hand it is also understood that our fishermen are to be
advised by my Government, and to agree, not to fish on Sunday.

It is further understood that His Majesty's Government will not

bring into force the Newfoundland Foreign Fishing Vessels Act of

1906 which imposes on American fishing vessels certain restrictions

in addition to those imposed by the Act of 1905, and also that the pro-

visions of the first part of Section I of the Act of 1905, as to boarding

and bringing into port, and also the whole of Section 3 of the same
Act, will not be regarded as applying to American fishing vessels.

It also being understood that our fishermen will gladly pay light

dues if they are not deprived of their rights to fish, and that our

fishermen are not unwilling to comply with the provisions of the Colo-

nial Customs Law as to reporting at a custom house when physically

possible to do so.

I need not add that my Government are most anxious that the pro-

visions of the modus vivendi should be made effective at the earliest

ossible moment. I am glad to be assured by you that this note will

e considered as sufficient ratification of the modus vivendi, on the

part of my Government.'*

The note from the Foreign Office under date of October 8, 1906,

was as follows

:

I have received with satisfaction the note of the 6th instant in

which Your Excellency states that you have been authorized by
your Government to ratify a modus vivendi in regard to the New-
foundland Fishery Question on the basis of the Memorandum which
I had the honour to communicate to you on the 25th ultimo, and I

am glad to assure Your Excellency that the note in question will be

considered by His Majesty's Government as a sufficient ratification

of that arrangement on the part of the United States Government.
His Majesty's Government fully share the desire of your Govern-

ment that the provisions of the modus vivendi should be made effect-

ive at the earhest moment possible and the necessary instructions for

its observance were accordingly sent to the Government of New-
foundland immediately on receipt of Your Excellency's communica-
tion.''

Soon after the modus vivendi of 1906 went into effect the United

States Government was informed that the members of an American

fishing vessel's crew who, in accordance with the provisions of the

a Appendix p. 45. b Appendix, p. 46.
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modits Vivendi, had enlisted outside of the three mile limit had been

summoned by the Newfoundland authorities to appear in court on the

charge that such enhstment was a violation of the local laws. It

was known to the United States Government that the Newfoundland

Government had questioned the legahty of some of the provisions

of the modus vivendi and the authority of the British Government to

enter into it, and it was supposed by the United States Government

that the action of the Newfoundland Government was taken for the

purpose of making a test case on that question between the New-

foundland and the British Governments.

On this supposition the Secretary of State instructed the American

Ambassador at London to bring informally and unofficially to the

attention of the British Goverjiment the views of the United States

in regard to this occurrence, which was done at an interview between

the American Ambassador and Sir Edward Grey held on November

14, 1906, when the following points of fact were presented by the

American Ambassador:

United States Fishery Agent in Newfoundland reported that on
12th November Colonial authorities summoned crew to appear at

Court, Birchy Cove, for enhsting outside three-mile limit. Captain
was inchned to ignore summons.

In answer to Agent's request for instructions. State Department
said that penal proceedings under such circumstances agamst men
shipped outside three-mile limit appeared plain violation of modus
vivendi, but Department could not believe Newfoundland Government
intended wholesale punishment of their own fishermen for seeking
means of livehhood with clear permission from British Government.
Department supposed whole puipose was to make a test case, and
instructed Agent to ascertain. Ifso, to avoid conffict or disturbance,
was wiUing, without waiving rights, to facihtate raising and disposi-

tion of the question, in an orderly way, for which appearance of one
or two men m Court would be sufficient. If, on contrar}-, wholesale
arrests were intended, effect would be either to break up or seriously
interfere with fishing under the modus vivendi, and the Department
should be promptly informed.
Department explains desire to avoid any conflict that might excite

Colonial feeling or cause embarrassment in dealing with Colony. But
if Newfoundland Government really trying to break up fishing under
modus vivendi, United States could not permit men to be taken from
its ships. No doubt of Great Britain's full intention to enforce
respect for its agreement, but prompt action seemed necessary. '^

As the understanding of the United States Government, thus set

forth, in regard to the purpose of the Newfoimdland Government in

o Appendix p. 1002.
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taking the action referred to was subsequently confirmed, the incident

closed without the necessity for further action on the part of the

United States.

Renewal of the discussion.

The reasons for the delay of the British Government in replying

to the arguments contained in ^Ir. Root's letter of June 30, 1906, and

the \4ews of that Government on the c^uestions discussed by Mr.

Root are stated by Sir Edward Grey in his note of June 20, 1907, to

Mr. Reid as follows: ^

Oil the 20th of July last. Your Excellency communicated to

me a letter addressed to you by Mr. Root in which he gave reasons

which prevented liis agreement with, the views of His Majesty's Gov-
ernment as to the rights of American fishing vessels in the waters of

Newfoundland under the Convention of 1818.

Xo reply was returned at the time to the arguments contained in

this letter, as the divergence of views between the two Governments
made it hopeless to expect an immediate and definitive settlement of

the various questions at issue and it was essential to arrive at some
arrangement irmnediatel}" wliich would seciu-e the peaceable and
orderly conduct of the impending fisherj^ season.

Upon the conclusion of the Modus Vivendi, His Majesty's Govern-
ment further deferred any additional observations on the questions

at issue until the arrival in this country of the Premier of New-
foundland to attend the Imperial Conference.

They have now had the advantage of a full discussion with Sir R.
Bond, and although His Majesty's Government are unable to modify
the views to which they have on various occasions given expression,

of the proper interpretation of the Convention of 1818 in its bearing

on the rights of American fishermen, they are not mthout hope, hav-
ing regard to the wiUingness of the United States Government from a
practical point of view to discuss reasonable and suitable regulations

for the due control of the fishermen of both countries, that an arrange-

ment may be arrived at wliich will be satisfactory to both countries.

I desire at the outset to place on record my appreciation of the

moderation and fairness ^^'ith wliich Mr. Root has stated the American
side of the question and I shall in my turn endeavour to avoid any-
thing of a nature to embitter this long-standing controversy.

It will be convenient to recapitulate the main grounds of divergence

between the two Governments on the question of principle.

His jSfajesty's Government, on the one hand, claim that the Treaty
gave no fisliing rights to American vessels as such, but only to inhab-

itants of the United States and that the latter are bound to conform
to such Newfoundland laws and regulations as are reasonable and not
inconsistent with the exercise of their Treaty rights. The United
States Government, on the other hand, assert that American rights

may be exercised irrespectively of any laws or regulations which the

Newfoundland Government may impose, and agree that as ships
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strictly speaking can have no rights or duties, whenever the term is

used, it is but a convenient or customary form of describing the ownei-s'

or masters' rights. As the Ne^\•foundiand fishery, however, is essen-

tially a ship fishery, they consider that it is probably quite unim-
portant which form of expression is used.

By way of quahfication Mr. Root goes on to say that if it is intended
to assert that the British Government is entitled to claim that, when
an American goes with his vessel upon the Treaty Coast for the pur-
pose of fishing, or wdth his vessel enters the bays or harbours of the
coast for the pui-pose of obtaining shelter, and of repairing damages
therein, or of purchasing wood, or of obtaining water, he is bound to

furnish evidence that all the members of the crew are inliabitants of

the United States, he is obliged entirely to dissent from any such
proposition.

The views of His Majesty's Government are quite clear upon this

point. The Convention of 1818 laid doA\Ti that the inhabitants of

the United States should have for ever in common with the subjects
of His Britannic Majesty the liberty to take fish of every kind on the
coasts of Ne\\'foundland ^^^thin the limits which it proceeds to define.

This right is not given to American vessels, and the distinction is an
important one from the point of view of His Majesty's Government,
as it is upon the actual words of the Convention that they base their

claim to denj^- any right under the Treaty to American masters to
employ other than American fishermen for the taking of fish in New-
foundland Treaty w^aters.

Mr. Root's language, however, appears to imply that the condition
which His Majesty's Government seeK to impose on the right of fishing

is a condition upon the entry of an American vessel into the Treaty
waters for the purpose of fishing. This is not the case. His ^lajestj^^'s

Government do not contend that every person on board an American
vessel fishing in the Treaty waters must be an inhabitant of the
United States, but merely that no such person is entitled to take fish

unless he is an inhabitant of the United States. This appears to meet
Mr. Root's argument that the contention of His Majestj^'s Govern-
ment involves as a corollaiy that no Ajiierican vessel would be entitled

to enter the waters of British North America (in which inhabitants
of the United States are debarred from fishing by the Convention of

1818) for anj^ of the four specified purposes, unless all the members
of the crew are inhabitants of the United States.

Whatever may be the correct interpretation of the Treat}' as to
the employment of foreigners generally on board Ameiican vessels,

His Majesty's Government do not suppose that the United States
Government lay claim to \\'itlidraw Newfoundlanders from the
jurisdiction of their own Government so as to entitle them to fish

m the employment of iVmericans in violation of Newfoundland laws.
The United States Government do not, His Majesty's Government
understand, put their claim higher than that of a "common" fisheiy,

and such an arrangement carmot override the power of the Colonial
Legislature to enact laws binding on the inhabitants of the Colony.

It can hardly be contended that Plis Majesty's Government have
lost their jurisdiction not only over American fishermen fishing in
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territorial waters of Newfoiindland, but also over the British sub-

jects working with them.
It may be as well to mention incidentally in regard to Mr. Root's

contention that no claim to place any such restriction on the French
right of fishery was ever put forward by Great Britain; that there

was never any occasion to advance it, for the reason that foreigners

other than Frenchmen were never employed by French fishing vessels.

The main question at issue is, however, that of the application of

the Newfoundland regulations to American fishermen. In this con-

nection the United States Government admit the justice of the view
that all regulations and limitations upon the exercise of the right of

fishing upon the Newfoundland Coast, which were in existence at

the time of the Convention of 1818, would now be binding upon
American fishermen. Although Mr. Root considers that to be the

extreme view which His Majesty's Government could logically assert,

and states that it is the utmost to which the United States Govern-
ment could agree. His Majesty's Government feel that they cannot
admit any such contention, as it would involve a complete departure

from the position which they have always been advised to adopt as

to the real intention and scope of the treaties upon which the

American fishing rights depend. On this vital point of principle

there does not seem to be any immediate prospect of agreement with
United States views, and it would, therefore, seem better to endeavour
to find some temporary solution of the difficulty as to the regulations

under which the Americans are to fish.

His Majesty's Government note with satisfaction Mr. Root's
statement that the American Government are far from desiring that

the fishery should go unregulated, and believing as they do that the

Newfoundland regulations have been framed with the intention of

preserving and maintaining the fishery in the most efficient and
productive condition, and for the prevention of practices that must
be detrimental to the common interests they propose to communi-
cate a copy of all the regulations that are now in force, and if there

is anything in these regulations which the United States Government
feel to bear hardly upon the American fishermen. His Majesty's
Government will gladly pay the utmost consideration to any Ameri-
can representations on the subject with a view to the amendment of

the regulations in the sense desired, provided that such be consistent,

with the due preservation of the fishery.

Pending this examination of the regulations. His Ma,jesty's Govern-
ment would propose the following arrangements as to the provisions

in the Newfoundland enactments that have been most discussed.

These are the obligation to report at a Custom House and to pay
light dues, and the prohibition to use purse seines, and to fish on
Sundays. Other regulations, such as the prohibition to throw
ballast or rubbish into the water frequented by herring, and to throw
overboard on the fishing ground fish offal, heads and bones, have
occasionally come in question, but are clearly reasonable, and are

not, it is believed, objected to by the United States Government.
Fishing at night is another question which has been discussed,

although it is not forbidden by the regulations. His Majesty's Gov-
ernment understand that by tacit consent among the fishermen
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themselves fishing is not pursued at night, and with this arrangement
there seems no reason to interfere.

With regard to the entry and clearance of American vessels at
Newfoundland ports, I would remind Your Excellency that the
American vessels engaged in the winter fishery^ in the Bay of Islands
must pass in close proximity to several Custom Houses, and that it

cannot be said that the obligation to report and clear unduly inter-

feres with the operations of the vessels. On this point, however, His
Majesty's Government would, in order to secure an arrangement for

the next fishing season, be prepared to defer discussion of the ques-
tion of right; but they would urge, on the other hand, that it would
be most advisable that American vessels should comply with the
regulation on the ground that unless the vessels enter at the Custom
Houses, the British authorities have no cognizance that they are in
Newfoundland waters, and that, as His Majesty's Government are
responsible for keeping the peace, it is important that they should
know exactly what American vessels are on the fishing grounds.
Moreover, the provision in question is clearly necessaiy for the pre-_
vention of smuggling, and unless American vessels have made proper
entry at a Custom House, there is no means, short of searching the
vessels, of ascertaining whether they are really fishing vessels, and
not smugglers.
The next point in dispute is the prohibition of purse seines. His

Majesty's Govermnent have the independent testimony of British
naval officers who have been employed on the Treaty Coast as to the
destructive results of their use; and they would, therefore, point out
that there is complete justification for the Colonial regulation.

I would, moreover, remind Your Excellency that the regulation is

in force in all the waters of the Colony of Newfoundland and of the
Dominion of Canada, and applies equally to all fishermen whether
they be Newfoundlanders or not. His Majesty's Government, there-
fore, feel that they cannot interfere with the enforcement of the
regulation which prohibits purse seines in the waters of Newfound-
land. They would also point out that fishing on Sundays is always
liable to lead to regrettable breaches of the peace, and they would
propose that the American fishermen should agree to abstain from
this practice.

Finally, His Majesty's Government feel that the payment of light

dues by an American vessel entering a port of the Colony clearly

does not involve an unreasonable interference with the exercise of
the treaty rights of the American fishermen on board. These dues
are payable by all vessels of whatever description and nationahty,
other than coasting and fishing vessels owned and registered in the
Colony. As, however, vessels of the latter class are under certain
conditions exempt either wholly or in part from payment, His
Majesty's Government consider that it would be unfair to introduce
any discrimination against American vessels in tliis respect, and it is

proposed that the demand for light dues should be waived under the
same conditions as in the case of the Newfoundland vessels.

I venture to express the hope that the temporary arrangement out-
lined above will be agreed to by the United States Government."

^Appendix, p. 1003.
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Proposalfor arbitration and Modus Vivendi of 1907.

The propositions advanced by Sir Edward Grey in his note of June

20, 1907, above quoted, were so much in conflict with the views of the

United States Government on the subject that the impossibility of

finding a basis for an agreement for the permanent adjustment of

the dispute at once became evident, and, under instructions from his

Government, Mr. Reid wrote to that effect on July 12, 1907, to Sir

Edward Grey, and at the same time proposed that the questions

of difference should be submitted to The Hague Court for arbitra-

tion, out of which suggestion, it is of. interest to note, grew the

negotiations which resulted in the present arbitration, and Mr. Reid

further proposed a renewal of the modus vivendi of the preceding

year pending such arbitration. Mr. Reid's note is in full as follows:

Referring to your letter of June 20th, in relation to the New-
foundland Fisheries, I beg to say that while its propositions seemed
so much in conflict \rith. our views on the subject that my previous
instructions would have enabled m^e to make an immediate reply, I

hastened to lay them before my Government.
Before communicating the result I desire to acknowledge and

reciprocate to the full the kindly expressions you have been good
enough to use as to the moderation and fairness with which Mr.
Root has stated the American side of the case. We have had the

same appreciation of your conduct of the discussion, and we share

your wish to bring the long-standing controversy on the subject to

a satisfactoiy conclusion without having added anything tending in

the slightest degree to embitter it.

But with the utmost desire to find in your last letter some practical

basis for an agreement, we are unable to perceive it. Acquiescence
in your present proposals would seem to us equivalent to yielding all

the vital questions in dispute, and abandoning our fishing rights on
the coast of Newfoundland under the Treaty of 1818.

Without dwelling on minor points, on which we would certainly

make eveiy effort to meet your views, I may briefly say that in our
opinion, sustained by the observations of those best qualified to

judge, the surrender of the right to hire local fishermen, who eagerly

seek to have us employ them, and the surrender at the same time

of the use of purse seines and of fishing on Sunday would, under
existing circumstances, render the Treat}" stipulation worthless to us.

My Government holds this opinion so strongly that the task of

reconciling it with the positions maintained in your letter of June 20th

seems hopeless.

In this conviction my Government authorises me, and I now have
the honour, to propose a reference of the pending questions under

the Treaty of 1818 to arbitration before the Hague Tribunal.

We have the greater reason to hope that this solution may be

agreeable to you since your Ambassador to the United States recently
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suggested some form of arbitration, with a temporary modus vivendi
pending the decision, as the best way of reacliing a settlement. We
hope also that the reference of such a long-standing question between
two such nations at such a time to the Hague Tribunal might prove
an important step in promoting the spread of this peaceful and
friendly method of adjusting differences among all civiHsed countries

of the world.
If tliis proposition should be agreeable to you we should trust that

the conclusion might be reached in so short a period that the con-
tinuation in force meantime of the modus vivendi I had the honour
of arranging with you last j^ear could work no real hardsliip to any
British or Colonial interests. In its practical operation last j^ear it

resulted in voluntary arrangements by which oiu" fishermen gave up
purse seines. They did, however, employ Newfoundland fishermen.

We do not tliink the continued employment of men so eager for the
work, and the consequent influx of their wages into the Colony
could, for the short time involved, work the Colony an}'' harm. But
if for any reason 3-ou should find it unsuitable or inconvenient to

renew for so short a time this featiu-e of the modus vivendi, we should
be compelled to insist on the use of purse seines for the reason already
stated. To give that up too we should consider under existing cir-

cumstances as giving up altogether oiu* Treaty rights of fishing on
that coast.

Hoping that in these proposals we have made an offer not only
indicating oiu" earnest desire to reach a mutually satisfactory arrange-

ment, but an honourable and agreeable means of doing so, etc."

The modus vivendi agreed upon in 1907 differs slightly from that

of the preceding year, as will be found from an examination of the

notes exchanged between the American Ambassador and the British

Foreign Office, setting forth the terms of such agreement. The

note from the American Ambassador to the Foreign Office, under

date of September 4, 1907, was as foUows:

I am authorized by my Government to ratif}' a Modus Vivendi in

regard to the Newfoundland fishery question, as follows:

It is agreed that the fisheries shall be carried on during the present

year substantially as they were actually carried on for the most of

the time by mutual agreement, under the Modus Vivendi of 1906.

(1) It is understood that His Majesty's Government wiU not l)ring

into force the Newfoundland foreign fishing vessels act of 1906,

which imposes on American fishing vessels certain restrictions in

addition to those imposed by the act of 1905, and also that the pro-

visions of the first part of Section One of the act of 1905, as to board-
ing and bringing into port, and also the whole of Section three of the

same act, will not be regarded as applying to American fishing vessels.

(2) In consideration of the fact that the shipment of Newfound-
landers by American fishermen outside the three-mile hnut is not to

be made the basis of interference or to be penalized, my Government

o Appendix p. 1007.
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waives the use of purse seines by American fishermen during the

term governed by this agreement, and also waives the right to fish

on Sundays.

(3) It is understood that American fishing vessels will make their

shipment of Newfoundlanders, as fishermen, sufficiently far from the

exact three-mile liniit to avoid reasonable doubt.

(4) It is further understood that American fishermen will pay
light dues when not deprived of their rights to fish, and will com-
ply with the provisions of the colonial customs law as to reporting

at a custom house when physically possible to do so.

I need not add that my Government is most anxious that the pro-

visions of this Modus Vivendi should be made effective at the earliest

possible moment, and that, in view of this, and of the actual presence

of our fishing fleet on the treaty shore, we do not feel that an exchange

of ratifications should be longer delayed. But my Government has

every desire to make the arrangement, pending arbitration, as agree-

able as possible to the Newfoundland authorities consistent with the

due safeguarding of treaty rights which we have enjoyed for nearly

a century. If, therefore, the proposals you have recently shown me
from the Premier of Newfoundland or any other changes in the

above Modus Vivendi should be proposed by mutual agreement be-

tween the Newfoundland authorities and our fishermen, having due
regard to the losses that might be incurred by a change of plans so

long after preparations for the season's fishing had been made and
the voyage begun, my Government will be ready to consider such

changes with you in the most friendly spirit, and if found not to

compromise our rights, to unite with you in ratifying them at once.

I am glad to be assured by you that this note will be considered as

a sufficient ratification of the Modus Vivendi on the part of my Gov-
ernment.'^

The note from the Foreign Office to the American Ambassador,

under date of September 6, 1907, was as follows:

I have the honour to acknowledge the receipt of Your Excellency's

note of the 4th instant, containing the terms of the Modus Vivendi

with regard to the Newfoundland fisheries,—which you are author-

ized by your Government to ratif}^.

I am glad to assure your Excellency that His Majesty's Govern-
ment agrees to the terms of the Modus Vivendi and that your Excel-

lency's note wiU be considered by His Majesty's Government as a

sufficient ratification of that arrangement on the part of His Majesty's

Government.
His Majesty's Government ^ally shares the desire of your Govern-

ment that the provisions of the Modus Vivendi should be made ef-

fective at the earliest possible moment, and the necessary steps will

be taken by His Majest^^'s Government to secure its observance.

His Majesty's Government takes note of the conciliatory offer of

the United States Government to consider in a most friendly spirit

any changes in the Modus Vivendi which may be agreed upon locally

between the Newfoundland authorities and the United States fisher-

men and wliich may be acceptable both to the United States Govern-
ment and to His Majesty's Government.''

o Appendix, p. 48. ^ Appendix, p. 49.
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Modus Vivendi of 1908. •

In 1908 a renewal of the modus vivendi of 1907 was arranged by

an exchange of notes for that purpose between the British Foreign

Office and the American Ambassador. The note from the Foreign

Office, under date of July 15, 1908, was as follows:

On the 18th ultimo Your Excellency proposed on behalf of the
United States Govermnent that, as arbitration in regard to the New-
foundland fisheries question could not be arranged before the forth-

coming fishery season, the ''modus vivendi" of last year should be
renewed with the same elasticity as before for the parties concerned
to make local arrangements satisfactory to both sides.

I have the honor to inform Your Excellency that the Newfound-
land government, having been consulted on the subject, have ex-
pressed the desire that the herring fishery during the ensuing season
should be conducted on the same principles as m the season of 1907,
and formally undertake to permit during this year the conduct of

the herring fishery as last year.

As the arrangements for last year were admittedly satisfactory to
all concerned in the fishing, His Majesty's Government hope that the
United States Government will see their way to accept this formal
assurance on the part of the Newfoundland government as a satis-

factory arrangement for the season of 1908. If this course be adopted
it would seem unnecessary to enter into any further formal arrange-
ments, seeing that the communication of this assurance to the United
States Government and its acceptance by them would be tantamount
to a modus vivendi.'*

The note of the American Ambassador, under date of July 23, 1908,

was as follows:

The reply, in your letter of July 15, 1908, to my proposal of June
18th, for a renewal of last year's modus vivendi for the approacliing
Newfoundland fisheries season, with the same elasticity as before for

local arrangements, has been duly considered.

I am gratified to learn that the Newfoundland Government was so
well satisfied with the result of these arrangements under the modus
vivendi for last year that it offers a formal undertaking that the
American fishermen shall be permitted to conduct the herring fish-

eries this year in the same way.
It is proper to observe that our fishermen would have preferred

last year, and would prefer now to work the fisheries with purse
seines, as heretofore, as provided in the modus vivendi. But they
yielded last year to the strong wishes of the Newfoundland Govern-
ment in this matter, and joined in the arrangement under the elastic

clause at the close of the modus vivendi by which, with the approval
of the British and American Governments, they gave up the use of

purse seines in return for certain concessions. I must reserve their

right to this use, as heretofore enjo^^ed, as not now abandoned, and

o Appendix, p. 49.
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thefefore to be duly considered in the pending arbitration before the

Hague Tribunal.

But w-ith tliis reservation and with the approval of my Govern-
ment, I now have pleasure in accepting the offer that the herring fish-

ery during the ensuing season shall be conducted on the same prin-

ciples as in the season of 1907, and the formal undertaking against

interference with this by the Newfoundland Government, as a sub-

stantial agreement on my proposal of June 18th.

"We unite also with you in regarding this exchange of letters as con-

stituting in itself a satisfactory agreement for the season of 1908,

without the necessity for any further formal correspondence.

I am glad to add that Mr. Alexander of the United States Fish

Commission, will be sent again this year to the treaty shore, and that

my Government feels sure that, through his influence, there will be

general willingness to carry out the spirit of the understanding, and
work on the lines of least resistance.*^

Tlie imrpose of the Order in Council of September 9, 1907.

It appears that after the modus Vivendi of 1907 had been agreed

upon between Great Britain and the United States some opposition

to certain features of it developed in Newfoundland, and the New-

foundland Government finally refused to accept the modus vivendi

and declined to put it into effect or be bound by its terms. In order,

therefore, to give effect to this modus vivendi the British Government

determined to pass an order in council for that purpose under section

I of the act of 59 Geo. III., cli. 38, the position of the Government in

the matter being stated in a telegram of September 9, 1907, from

Lord Elgin to the Governor of Newfoundland as foUows

:

With reference to my telegram of 7th September, His Majesty's

Government have had under their carefid consideration the measures
necessary to fulfil the undertaking given to the American Govern-
ment in connection with modus vivendi that the shipping of Newfound-
land fishermen by American vessels shall not he penalised. In

doing so they are most anxious in no way to detract from your
Government's control over Newfoundland fishermen, and they have,

therefore, decided that it would be most satisfactory to pass an Order

in Council under the Act 59, Geo. III., ch. 38, Section 1, which will

forbid the serving of process on board any American vessel or arrest

of any vessel or of its gear, &c. They consider that this Order,

while ensuring to the Americans the undisturbed enjoj^ment of the

fishery in accordance with the modus vivendi, will cause the least incon-

venience to the Government of Newfoundland, as it merely gives

legal sanction to the arrangement in force last year under which the

fishery was conducted without serious disturbance or breach of the

p'eace.

o Appendix p. 50.
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His Majesty's Government invite the co-operation of your Govern-
ment in carrying out the Order and have instructed the iSenior Naval
Officer on the station to render them every assistance in maintain-
ing the law of the Colony as modified by the Order. They will be
prepared to revoke or modify its provisions immediately a satisfac-

tory arrangement is made oy the Colonial Government with the
American fishermen as contemplated in the modus vivendi, or the
modus vivendi is accepted by your Government.

His Majesty's Government feel compelled, however, to place on
record their deep regret that they should have had no alternative
in consequence of the action of your Ministers but to avail themselves
of the legal powers conferred on them by the Act 59 Geo. III.

His Majesty's Government recognise to the full the inconvenience
caused to the Government of Newfoundland by the treaty obhga-
tions binding upon it, but these obhgations were not created by His
Majesty's Government, and in 1904 tliis country made no inconsider-
able sacrifice of territory and money in order to reduce the pressure
of French treaty rights. I may remind your ^linisters that in this

case the Government of Canada have, in order to meet their wishes,
consented to share in the arbitration, although they have alread}^

obtained a friendly understanding with the United States. His
Majesty's Government consider, therefore, that they were entitled to
expect your Government's co-operation in arranging a new temporary
modus vivendi pending the decision of the Arbitral Tribunal to
which, in deference to your Government's ^^^shes, the whole question
is shortly to be referred.'*

The order in council referred to in the above telegram is the same

order which is discussed at page 74 of tliis Case, where it is shown

that the act, under wliicli it was made, authorizes the adoption of such

orders ''as shall or may be from time to time deemed proper and nec-

essary for carrying into effect the purpose of said Convention [1818]

^\'ith relation to the taking, drying and curing of fish by the inhab-

itants of the United States of America, in common ^\ith British

subjects, within the limits set forth in the said Article of the said

Convention and heretofore recited."

The promulgation of this order in council-seems to have been tem-

porarily postponed at the request of the Newfoundland Government,

and on September 21, 1907, the Governor of Newfoundland tele-

graphed to Lord Elgin a resume of a minute from his ministers, from

which the folIo%ving extract is taken:

Promulgation of Order in Council would practically destroy case
of this Colony before the Hague Tribunal as furnishing argument
that the law of Newfoundland is not binding on Americans. My
responsible advisers refuse to accept any responsibihty for Order in

« Appendix, p. 1018.
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Council which cannot be with justice put on them. To assist His
Majesty's Government amehorate embarrassing position they pro-

posed reference to Ha^ue Tribunal, and also a temporary working
arrangement to lawfully give Americans the privileges they had
before this dispute. My responsible advisers cannot be parties to

the modus vivendi, and they protest against the promulgation of the

Order in Council. They are advised by Attorney-General and
English Counsel that Order in Council is not operative against the

law of the Colony. Order in Council cannot grant any new right or

immunity. His Majesty's Government appear to overlook that my
responsible advisers undertake to place Americans in precisely the

same position as they occupied in 1905, thus making the modus
vivendi and Order in Council unnecessary. Whether Order in Council

is published or revoked, my responsible advisers will issue lawful

authority to the local fishermen on the Treaty Coast to sell fish to

Americans and others as heretofore, thus removing any possible

grounds of complaint so far as Americans are concerned and at the

same time upholding the law of this Colony."

In reply to this telegram Lord Elgin telegraphed to the Governor

of Newfoundland on September 23, 1907, as follows:

Your telegram 20th September. His Majesty's Government have
received with great regret the refusal of your Ministers to cooperate

in carrying out the modus vivendi, which leaves His Majesty's Gov-
ernment no alternative but definitely to instruct you to pubHsli the
Order in Council. This step should, therefore, be taken at once.

The points raised by your Ministers will be dealt with by despatch,

but I think it right to warn them that His Majesty's Government
cannot support them in any attempt to enforce the service of process

on American vessels, and that the Senior Naval Officer on the Station

has been so instructed.

While taking the necessary steps to promulgate and legahze the

modus vivendi, you will understand that His Majesty's Government
will gladly welcome any friendly arrangement which can be made
to facilitate the fishery as between your Government and the Ameri-
can fishermen provided the pledges given by His Majesty's Govern-
ment to the United States Government are fully safeguarded. Indeed,

you may be able to suggest such an arrangement yourself, and your
good offices would, no doubt, be greatly appreciated.^

Newfoundland's proposed new construction of the Treaty.

Although Great Britain has never by word or act, tliroughout the

entire liistory of this controversy, questioned the right of the inhabit-

ants of the United States under the treaty of 1818 to take fish in the

bays and harbors on the southern and western coasts of Newfound-

land, which form part of the so-called treaty coasts, and although such

question has never been raised or even mentioned in any of the dis-

a Appendix, p. 1021. b Appendix, p. 1022.
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cussions between the two Governments wdth respect to the interpreta-

tion of this treaty, which discussions, as shown by the foregoing re-

view of this controversy, would seem to have covered every conceiv-

able aspect of the case, and although the United States has always

asserted the right of the American fishermen to take fish in the waters

referred to, and American fishermen have ever since the treaty

was made, openly exercised their right to take fish in these waters

without objection or interference by the Newfoundland Govern-

ment up to the present time, yet it appears that in 1907, when the

arbitration of the fisheries controversy was under consideration

between the Newfoundland and British Governments, the Govern-

ment of Newfoundland proposed for the treaty a new interpretation

which raises this question, and insisted that it should be included

among the questions to be submitted for decision.*^ This question

was first suggested by Sir Robert Bond, the premier of Newfoundland,

in his speech delivered April 7, 1905, in the Legislative Assembly on

the second reading of the Foreign Fishing-vessels Bill of 1905, from

which speech the following extract is taken:

T desire to emphasize the statement that, in my opinion, the fish-

ermen of the United States of America have no right, under the
Treaty of 1818, either to take for themselves or to purchase bait fishes

in the harbours, creeks, or coves between Cape Ray and Rameau
Islands, on the southern coast of Newfoundland, or in the harbours,
creeks, or coves between Cape Ray and Quirpon Islands, on the
northern and western coast; and that the hberty extended to them
under the Treaty of 1818 to take fish in the harbours, ba3^s, and
creeks of this Colony is limited to that portion of our dependency
from Mount Joli, on the southern coast of Labrador, to and through
the Straits of Belle Isle, and thence northwardly indefinitely. This
is a point of vast importance to the people of this country. I beheve
I am correct in saying that it is the first time that this position has
been taken, and, if I am correct in my interpretation of the Treaty
of 1818, the whole winter herring fishery of the West Coast has been
carried on for years by the Americans simply at the sufference of the
Government of this Colony.''

This question was not called to the attention of the United

States Government at that time, and no official notice of it was
ever given to this Government until the negotiations for the Special

Agreement, under which this arbitration is held, were actually under-

taken, when this question, which afterwards became Question 6 of

a Appendix, p. 1013.

b British Blue Book, United States, No. 1 (1906), p. 54.
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the questions submitted for decision, was proposed on the part of

Great Britain. The right to submit such question being secured to

Great Britain under the general arbitration treaty of April 4, 1908,

between Great Britain and the United States, pursuant to which the

Special Agreement of January 27, 1909, was entered into. Great Brit-

ain introduced among the questions to be submitted Question 6

which arises out of this belated interpretation proposed by New-

foundland.

In the circumstances above set forth, the United States must re-

serve further discussion of Question 6 until it has been informed, as

presumably will be done by the British Case, of the grounds upon

which Great Britain supports its contention on that question.



STATEMENT IN CONCLUSION.

The United States, on the evidence herewith presented in the

Case and Appendix thereto, and on the facts estabhshed thereby,

claims that the questions referred for decision to the Tribunal, as

set forth in Article I of the Special Agreement of January 27, 1909,

should be answered and decided in accordance with the position

taken by the United States with respect to the true intent and

meaning of Article I of the treaty of 1818; and in order that such

position may be clearly defined, it is stated below in the form of

an answer to each of the questions submitted, and the United

States requests that such questions be answered accordingly.

1. The position of the United States with reference to Question 1

is, as stated therein, that the exercise of the liberty to take fish,

referred to in Article I of the treaty of 1818, which the inliabitants

of the United States have forever in common with the subjects of

His Britannic Majesty, is not subject to limitations or restraints by

Great Britain, Canada, or Newfoundland in the form of municipal

laws, ordinances, or regulations in respect of (1) the hours, days,

or seasons when the inhabitants of the United States may take

fish on the treaty coasts, or (2) the method, means, and imple-

ments used by them in taking fish or in carrying on fishing opera-

tions on such coasts, or (3) any other limitations or restraints

of similar character

—

(a) Unless they are appropriate and necessary for the protection

and preservation of the common rights in such fisheries and the

exercise thereof; and

(b) Unless they are reasonable in themselves and fair as between

local fishermen and fishermen coming from the United States, and

not so framed as to give an advantage to the former over the latter

class; and

(c) Unless their appropriateness, necessity, reasonableness and

fairness be determined by the United States and Great Britain by
common accord and the United States concurs in their enforcement.

The United States requests the Tribunal to answer and decide that

this contention on the part of the United States is wholly justified,

92909'-S. Doc. 870, 61-3, vol 1 24 247
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and that the contention of Great Britain, stated in this Question, is

without justification in so far as it is inconsistent with the conten-

tion of the United States.

2. The position of the United States on Question 2 is that the

inhabitants of the United States have, while exercising the Hberties

referred to in the said Article, a right to employ as members of the

fishing crews of their vessels, persons not inhabitants of the United

States ; and the United States requests the Tribunal to answer and

decide this Question accordingly.

3. The position of the United States on Question 3 is that the

exercise by the inhabitants of the United States of the liberties

referred to in the said Article cannot be subjected, without the con-

sent of the United States, to the requirements of entry or report at

custom-houses or the payment of light or harbor or other dues, or to

any other similar requirement or condition or exaction; and the

United States requests the Tribunal to answer and decide this Ques-

tion accordingly.

4. The position of the United States with reference to Question 4 is

that under the provision of the said Article that the American fisher-

men shall be admitted to enter certain bays or harbors for shelter,

repairs, wood, or water, and for no other purpose whatever, but that

they shall be under such restrictions as may be necessarj^ to prevent

their taking, drying, or curing fish therein or in any other manner

whatever abusing the privileges thereby reserved to them, it is not

permissible to impose restrictions making the exercise of such privi-

leges conditional upon the payment of light or harbor or other dues,

or entering or reporting at custom-houses or any similar conditions;

and the United States requests the Tribunal to answer and decide this

Question accordingly.

5. The position of the United States with reference to Question 5 is

that the distance of ''three marine miles of any of the coasts, bays,

creeks, or harbors" referred to in the said Article, must be measured

from low water mark following the indentations of the coast; and

the United States requests the Tribunal to answer and decide this

Question accordingly.

6. The position of the United States with reference to Question 6 is

that the inhabitants of the United States have the liberty under the

said Article and otherwise, to take fish in the bays, harbors, and creeks
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on that part of the southern coast of Newfoundland which extends

from Cape Ray to Rameau Islands, and on the western and northern

coasts of Newfoundland from Cape Ray to Quirpon Islands, and on

the Magdalen Islands ; and the United States requests the Tribunal to

answer and decide this Question accordingly.

7. The position of the United States with reference to Question 7 is

that it is raised only in relation to the provisions of Article I of the

treaty of 1818, which this Tribunal is called upon to interpret, and

that, so far as such provisions bear upon the question, the inhabit-

ants of the United States, whose vessels resort to the treaty coasts

for the purpose of exercising the liberties referred to in Article I

aforesaid, are entitled to have for those vessels, when duly authorized

by the United States in that behalf, the commercial privileges on the

treaty coasts accorded by agreement or otherwise to United States

Wading vessels generally ; and the United States requests the Tribunal

lO answer and decide this Question accordingly.

Chandler P. Anderson,
Agent of the United Sfates in the

North Atlantic Coast Fisheries Arbitration.
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