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ABSTRACT

The excess fishing gear used to harvest the salmon resource of

northern Puget Sound and the Strait of Juan de Fuca has endangered

the conservation of the sahrion runs and greatly reduced the earnings

of the men and vessels engaged. The International Pacific Salmon

Fisheries Commission has officially requested that the gear be re-

duced, but it lacks the power to require its reduction.

This study is the result of a request by the Governor's Fishery

Advisory Committee and the Legislative Interim Committee on

Fisheries to the University of Washington. The study has been organ-

ized in three main parts: (A) Biostatistical analyses of the catches

to determine the amount by which the gear can be reduced and the

runs still harvested; (B) Economic studies to determine the recent

earnings of men and vessels and to estimate the effect on earnings

of a reduction in gear; and (C) Legal studies to determine whether

a legislatively-prescribed scheme for restricting the number of units

of gear fishing would be valid.

The findings are:

1. The number of units of fishing gear can be reduced to two-

thirds the recent amount, and all runs can be fully harvested.

The number might be reduced to as little as one-half the

recent amount with no effect on the full harvest of any except

very large runs.

2. The recent earnings of all three major types of gear are

severely depressed despite record or near-record runs of the

most valuable species, the sockeye.



3. If the number of units of fishing gear were reduced to two-

thirds the recent number, the additional income to boat owners

and fishermen would range from $700,000 to $2,500,000

annually, depending on the size and composition of the run.

4. Any further increase in the numbers of units fishing or

decrease in the size of the runs will cause more severe

economic loss.

5. Conservation regulations can be more precise with fewer units

of fishing gear and the runs will be subject to less risk of

overfishing.

6. Broadly speaking, if legislation to limit the number of fisher-

men is enacted, it would seem likely to withstand challenge

based on the constitutional concepts of due process and

equal protection, for the following basic requirements would

be met: The legislature has proceeded upon some basis

in fact; it has made a rational determination that some benefit

to the general welfare of the people would be served by the

legislation; and, further, it has made a rational choice of

means to accomplish that benefit. Such legislation should

not, nor is it contemplated that it would, discriminate against

nonresidents of the state. As to specific provisions of such

legislation, the conclusion is drawn that a grandfather clause

would be valid, but other details have been examined cursorily

or not at all, since the detail of proposed legislation has not

been determined.

Recommendations are made for specific steps to reduce the

number of units of fishing gear.

VI



I. INTRODUCTION

Many people around the world who have studied trends in fish

populations and who have been concerned with fisheries conservation

have become alarmed at man's tendency to destroy the fish stocks.

Every stock can produce a maximum sustained yield, but when this

is temporarily exceeded, the future generations of fish and men must

suffer. As the men fish harder and harder, the fish stock can produce

less and less because we have no way of augmenting the stock, but

must harvest merely what God has provided.

Michael Graham, who was long the director of the principal

fisheries laboratory in Great Britain, stated his "Great Law of Fish-

ing."* He stated this simply as "fisheries that are unlimited become

unprofitable" and he stated further that as the fishing effort increases

the fisheries stay unprofitable and the fish stocks tend to die out. A
series of studies by professional economists in recent years reinforces

this conclusion. Fisheries with free entry invariably produce low

incomes and poor efficiency, and there is no automatic tendency to

correct these undesirable results.

This problem of excess fishing effort has plagued fishermen and

those concerned with the conservation of fish in Washington for

many years. It has recently become a much more urgent problem as

people realized that they had had years of near-record salmon pro-

duction that were yielding little if any profit to the salmon fishermen.

The runs of sockeye salmon have been increased to near-record sizes,

yet there has been no increase in benefits to the fishermen, the pro-

cessors, or the public.



2 SALMON GEAR LIMITATION

The International Pacific Salmon Fisheries Commission has long

been concerned with the problem of excess fishing effort, and on

December 18, 1957, its chairman sent the following letter:

^^Graham. Michael, 1949. The Fish Gate, Taber and Faber, Limited. London. 199

pp. Chapter 13.

December 18, 1957

Mr. W. C. Herrington

Special Assistant to the Under Secretary

Department of State

Washington 25, D. C.

Dear Mr. Herrington:

The International Pacific Salmon Fisheries Commission has reported

to the United States Government on several occasions that the recent

rapid increase in the gear efficiency and units of fishing gear in United

States Convention waters has created a situation which makes the fulfill-

ment of our terms of reference extremely difficult.

Since 1951 the development of nylon gill nets has increased the effi-

ciency of this gear by an estimated 50 per cent resulting in a rapid growth

of the gill net fleet. In 1957, 637 gill nets fished sockeye as compared with

322 gill nets the preceding brood year cycle and only 46 in 1945 the third

preceding cycle. The 1956 gill net fleet comprised 491 boats compared
with 192 the previous brood year cycle and 55 boats in the third preceding

brood year cycle in 1944. The other two year cycles of sockeye runs in

1955 and 1954 show similar growth in gill net fishing activity.

The number of purse seine boats have not shown such a phenomenal
increase but there has been a gradual increase of roughly 50 per cent in

fleet size over the last twelve years. In addition to the increase in fleet

size the drum seiner and the power block have been developed and per-

fected since 1950. The drum seiner is able to make twice the number of

sets per day as made by the original conventional seiner. The power block

has increased the number of sets made by making fishing easier and in

general has increased the efficiency of this type of operation by an estimated

1 8 per cent or more.

Under the Sockeye Fisheries Convention the only action the Commis-
sion can take to offset the effects of the rapid increase in fishing efliciency

and fleet size is to reduce fishing time. Our action in this regard has now
become so stringent and the weekly closed period so long that we are

unable to analyze the runs of sockeye in such a manner that proper racial

escapement and equal division of the catch as required between the fisher-

men of the United States and Canada can be guaranteed. The fishing in-

dustry is likewise faced with uneconomic operations arising out of the

allowable short fishing weeks.
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Article V of the Sockcyc Fisheries Convention prescribes in part as

follows: "Whenever, . . . the taking of sockeye salmon in waters of the

United States of America ... is not prohibited under an order adopted by
the Commission, any fishing gear or appliance authorized by the State of

Washington may be used in the United States oi' America by any person

thereunto authorized by the State of Washington . . .
," The Commission

is in complete accord with this provision but in view of our serious dif-

ficulties brought about by the rapid increase in fishing fleet size and gear

efficiency we ask that United States Government transmit a statement of

our current problem to the State of Washington; further that we believe

it desirable in the interest of good management that a regulatory formula

be designed by and satisfactory to the State of Washington which will

reduce fishing efficiency in United States Convention waters by a minimum
of 25 per cent effective if possible prior to the 1959 fishing season.

In making this recommendation the Commission recognizes that a

similar problem exists in other major fishing areas of the Pacific Coast of

North America and that attempts to control fleet size and gear efficiency

have not been entirely successful to date. We do, however, believe that

the State of Washington will, upon receipt of our recommendations, take

such action as it deems most desirable in an attempt to correct a very

serious and difficult situation.

Yours very truly,

INTERNATIONAL PACIFIC SALMON
FISHERIES COMMISSION

/s/T. Reid

Senator Thomas Reid

Chairman

The problem was also stated forcefully by Mr. DeWitt Gilbert,

a more recent chairman of the Salmon Commission, at the Commis-

sion's meeting in Bellingham on December 19, 1961, and I quote:

Now let's consider some of our problems. One of them is high-lighted

by that fact that the industry generally considers 1961 a disastrous season,

despite the fact that it yielded the third largest pack made on this cycle

since 1917.

What is wrong when third-best in 1 1 cycle years is a "disaster"?

Why do many purse seiners of both fleets report they failed to make
expenses? Why do all types of gear fishing around Point Roberts report

consistently declining returns? Why do Eraser River gillnetters say they

are catching fewer fish than formerly?

The answer, plainly, lies in over-development of the fishery.

For years the Commission has reported to the two Governments,

and to the industry, that increasing gear efficiency, increasing fishing effort

and expanded fishing areas are making it most difficult for the Commission

to fulfill its management responsibilities.
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This over-development is not alone a matter of numbers of boats and

nets, although that is important.

Other factors concern area of operations and efficiency of gear. Within

the past 10 years the Canadian side of Juan de Fuca Strait has become a

major fishing area. . . . The Power Block has doubled or tripled the number
of sets a seiner can make in a day. . . . Drum seine gear permits a boat to

make as many as 15 sets a day. . . . Synthetic fiber gill nets are universally

used, and they have about twice the fish-catching ability of linen nets. . . .

Mobility of the fleet, increasing with speed and power, permits high-speed

craft to shift between areas, defeating efforts at effective administration.

Further, the fishermen get smarter, about the ways of the fish, and the

methods of fishing.

To secure an escapement in the face of the increased intensity and

efficiency of fishing effort, the Commission has been forced to reduce

fishing time. Even -with the drastic measures applied on the Early Stuart

run in 1961, when the Strait was closed completely and the other major

areas averaged less than three days per week, the actual escapement was

less than 20 per cent of the run.

If the fishery had operated in the Strait, and the other areas had been

on a two-day-a-week basis, it is doubtful if we could have secured the

minimum 20 per cent escapement.

Essentially, the Commission is not concerned with the type of gear

which may be operated in Convention waters. That primarily is a gov-

ernmental responsibility.

However, we do have the responsibility of regulating the operation of

that gear in order that ( 1 ) the sockeye and pink salmon resource of the

Eraser River may be conserved and increased; and (2) that the allowable

surplus above the needs of such conservation and growth be divided equally

between the fishermen of the two nations.

So we are seriously concerned with the problem of increased develop-

ment of the fishery when:

1. Fishing time must be reduced to the point where it is almost im-

possible for the staff to measure the timing and abundance of the

runs.

2. Gear is so abundant and efficient that each fishery in several differ-

ent areas spread over 200 marine miles is taking virtually all of the

fish in any area while the gear is being operated.

3. Large sections of the ffeet become resentful of necessary increase

in restrictions because of declining individual boat earnings, in spite

of favorable total catches.

4. Gear competition and reduced earnings per boat threaten elimina-

tions of certain forms of gear to the point where division of allowable

catch between the national fleets might not be possible.
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5. The Commission is accused of regulatory favoritism because of any

imbalance in the catch between individual fishing areas in the same
country, and in spite of the fact of equitable division of the catch

between the two national fleets.

6. Economics of the industry are so unstable in spite of favorable total

catches that local economic pressures in the industry make proper

escapement safeguards difficult.

7. The number of fishing days is so low that a further temporary

reduction of even a single day makes the operation of any fishing

gear impracticable.

Authorization of Study

At a meeting on February 24, 1962, the Governor's Fisheries

Advisory Committee adopted the following recommendations:

The Governor's Fisheries Advisory Committee to recommend to the

Governor that he order, through the Department of Fisheries, an economic

and management survey of the salmon resources (especially those of Con-
vention Waters— pink— sockeye) by a third party— the University of

Washington.

The purpose of the survey would be to establish the number of units

of fishing gear required to harvest a run of salmon (predetermined by the

IPSFC— Sockeye Commission) with not less than 4 days fishing per week.

Based on the findings of the survey, the Department of Fisheries to be

instructed to propose legislation to establish the maximum amount of gear

to be licensed for any given fishing season.

This recommendation was discussed at length on April 6 and 7

of 1962 at a meeting of the Legislative Interim Committee on Fish-

eries. It was approved, and subsequently arrangements were made

between the Department of Fisheries of the State of Washington and

the University of Washington for the study.

The Salmon Resource of Northern Puget Sound

and the Strait of Juan de Fuca

The salmon resource of northern Puget Sound and the Strait

of Juan de Fuca consists predominantly of sockeye and pink salmon

runs to the Fraser River. Pink, silver and chum salmon runs to

streams in both British Columbia and Washington comprise a smaller

fraction of the resource and a very few chinook salmon are included

incidentally.

This resource is harvested by the salmon net fisheries using

purse seine, gill net, and reef net gear. These net fisheries take

almost all of the sockeye, pink and chum salmon caught from these
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runs, but only part of the silvers and chinooks which also are caught

in major quantities by the commercial troll, the recreational, and

Indian subsistence fisheries.

These runs are shared by British Columbia and Washington

fishermen. The sockeye and pink salmon runs to the Fraser River

are under regulation by the International Pacific Salmon Commis-

sion, which provides for equal catches by the fishermen from the

two countries. These two species provide the majority of the income

to the fishermen.

The regulation of sockeye salmon by the Salmon Commission

has been strikingly successful from the standpoint of conservation.

Runs during recent years have been among the three largest for

each cycle since the disastrous slide in 1913 and the very large run

in 1958 produced the all-time record catch for that cycle.

The regulation of pink salmon has only recently become the

responsibility of the Salmon Commission, and the relative success

of their regulation is not yet apparent. However, their approach to

the regulation is based on extensive research, and it may be expected

that the Commission will be permitting the maximum catches of

pink salmon that the stocks can produce.

Summary of the Treaty

The Sockeye Salmon Fisheries Convention was ratified in 1937.

It applies to the territorial waters and high seas westward of Canada
and the United States from a line between Bonilla Point, Vancouver

Island, and Tatoosh Island, Washington. It includes all such waters

between 48 and 49 degrees north latitude, excepting Barkley Sound

and Nitinat Lake. Eastward of this line, it includes the Strait of

Juan de Fuca, the Strait of Georgia as far as Lasqueti Island

—

excepting Howe Sound and the waters east of Whidbey Island

—

and the Fraser River and its tributaries. (Fig. 1.)

Regulations enacted by the International Pacific Salmon Fish-

eries Commission are enforced within the territories of each nation

solely by the government of that nation. The Commission has no

power to authorize any type of fishing gear contrary to laws of the

State of Washington or the Dominion of Canada.

The Convention required research for eight years before power
to regulate the catch was given to the Commission. During this

time studies were made of the salmon runs and of the river, and
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obstructions to the migration of salmon were removed. In addition,

the Commission collected detailed and excellent statistics of the

total sockeye runs. Regulation of the Fraser River and Puget Sound

sockeye fisheries was undertaken for the first time by the Com-
mission in 1946.

The responsibilities of the Commission were enlarged to include

pink salmon stocks of the Fraser River by an amendment which

was signed on 28 December, 1956.

Essentially the Commission has the responsibility to decide on

the required escapement and the permissible catch from each run

of pink and sockeye salmon and to recommend regulations to the

Government of Canada and to the State of Washington which will

allow an even division of the catch between the fishermen of Canada

and United States.

Organization of the Study

The Commission and the Department of Fisheries have respon-

sibility for conservation and thus the problem which was given to

the University essentially was to determine how much fishing gear

was needed to harvest the quantity of salmon that can reasonably

be expected to be available to Washington fishermen during the

next decade, to estimate what earnings fishermen and vessels might

expect, and to suggest legal action which should be taken to limit

the size of the fleet. Such a study by the University was possible

only through close collaboration with the College of Fisheries,

Department of Economics, and the School of Law. The general

coordination of the contract was handled by the Fisheries Research

Institute. Donald E. Bevan and Gerald J. Paulik of the Institute

were responsible for the analysis of the data on the runs of salmon.

The University and the authors of this report have been asked

to study the question of gear limitation to provide factual informa-

tion that can be used as a basis for decision. We believe that fishing

gear limitation as outlined in this report is desirable and will benefit

all segments of the fishing industry. Ultimately, of course, the

decision for its implementation rests with the people of the state,

particularly those most interested in the utilization of the resource,

and their elected representatives.

Fortunately, the Washington Department of Fisheries and the

International Pacific Salmon Commission had detailed statistical

data on the catch and fishing effort, as well as extensive analyses of
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the dynamics of the fishery. In addition, numerous studies by tagging

had been made of the migrating behavior of the fish. Without such

a background, the analysis would have been impossible and full

use of all these pertinent data were made. The principal steps in the

biostatistical analyses were:

1. Determine recent catches from this resource by species, races,

time, location, and gear, and the fishing effort by time, location,

and gear.

2. Estimate from best available data the timing, speed, and route

of migration by species and race.

3. Using factors determined from recent fishery data, simulate

the runs of salmon, the fishing activity, and the catch under

various conditions on the IBM 709 computer in order to

estimate the catches that may be expected by different numbers

and kinds of fishing gear.

4. Hindcast recent runs to test the computer simulation.

The economic analyses were under the direction of James

Crutchfield. They started from a much smaller background of infor-

mation than was available for the biostatistical analyses. Two things

especially were needed— first the estimates of catch by vessel under

all anticipated conditions which could be developed under Part 3

of the biostatistical analyses, and second, adequate income tax data

from a representative sample of men and vessels. The principal

steps were:

1. Determine recent net and gross earnings of men and vessels

using each type of gear.

2. Estimate net and gross earnings and changes in economic

yield with varying numbers of vessels and varying catches.

3. Estimate economic effects on other fisheries and transitory

economic effects of proposed remedies.

The legal studies proceeded under the direction of Robert L.

Fletcher. This work was greatly assisted by the State Department

of Fisheries, which obtained statutory and regulatory material from

many other states as a basis for comparative study and also fur-

nished a detailed history of regulation in the State of Washington

and other miscellaneous information.

Based on this material and other material furnished by the

Fisheries Research Institute or available in the library of the School

of Law, an extensive study was made of the following general topics:
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1. Measures adopted by other states for the regulation of fish-

eries, including the interpretive decisions where there were

features of interest to this project.

2. All regulatory measures and applicable decisions of the State

of Washington pertaining to the regulation of fisheries.

3. Applicable provisions of the Canada-United States treaty,

operation of the treaty Commission, and recommendations

of the Commission.

4. Constitutional limitations upon legislative licensing of other

occupations, as the features of that regulation might bear

upon the regulation of fishermen.

5. Decisions of the Washington court with reference to equal

protection and due process limitations upon legislative regu-

lation of economic activity.

6. "Buy-back" as within the concept of public use or public

purpose under the terms of the Washington constitution.

From this study and from other material, the legal analysis

section of this report has been drafted.

II. TRENDS IN PRODUCTIVITY OF PUGET SOUND
SALMON

Complete fisheries statistical reports are prepared annually by

the Department of Fisheries of the State of Washington. We will

include here only sufficient information to point out the importance

of the fisheries in the State of Washington and the relative magnitude

of the Puget Sound salmon catches compared to other species.

Reference should be made to Robison, Ward, and Palmen, 1962.

In most years, salmon provide about one-quarter of the total

poundage of fish and shellfish landed in the State of Washington,

and their value comprises almost one-half of the total value to the

fisherman. A record landing in 1958 brought 26 million dollars

in payments to the fishermen. Of this total, almost 15 million dollars

was paid to fishermen for salmon. In this same year, the value to

the fishermen of salmon from the Puget Sound and Strait of Juan

de Fuca area was 12 million dollars (see Figs. 2, 3, and 4 for recent

trends in catch value to the fishermen and processed value of Wash-

ington State landings of salmon, halibut, and bottom fish).
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FIG. 2. Washington State fish landings, catch value to fishermen

Source: Robison, Ward, and Palmen, 1962 Fisheries Statistical Report.

Sockeye salmon provide the greatest money returns to fishermen,

and in recent years the runs of sockeye have been increasing (Fig. 5).

Pink sahnon are second in value and first in quantity of fish landed.

Akhough smaller numbers of chum and silver salmon are taken

they are important to the commercial fishery. Chinook salmon are

taken incidental to the Puget Sound and Strait net commercial fishery.

With the exception of pink and chum salmon the runs of salmon in

Puget Sound have been maintained or increased in recent years.

Although the decline in pink and chum salmon presents an obvious

problem to the fishermen, the situation has been intensified by an

even greater drop in the average catch per boat (Fig. 6), brought
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FIG. 3. Washington State fish landings, processed value.

Source: Robison, Ward, andPalmen, 1962 Fisheries Statistical Report.

about by the introduction of more gear into the fishery (Fig. 7).

Chinook and silver salmon are taken in significant numbers by

sport fishery (Fig. 8). An increase in the size limit in chinooks and

a decrease in the bag limit beginning in 1958 have caused sharp

reductions in total numbers of chinooks and silvers taken in the

sport catch in recent years. The reduction has been primarily in

small fish. In the Puget Sound fishery the commercial catch of

Chinook is far below the sport catch (excluding the offshore troll

fishery which takes significant numbers of chinooks and exceeds

in number the sport catch). The sport catch of silver salmon ex-

ceeded the commercial catch only in 1957.
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FIG. 4. Fish landings in the Puget Sound District.

Source: Robison, Ward, and Palmen, 1962 Fisheries Statistical Report.

The value of salmon landings in Washington has held up much

better than the physical catches. This reflects the combined impact

on prices of generally declining iNorth Anv^ri.^Ji saly.on catches

on the supply side and a rising demand vOining Oon) increases in

both population and per capita income. The ri>e in sa-nion prices

h^fS been particularly sharp since 1957.

The importance ot the salmon fishery to ti*^ state economy is

even greater in view of its status as an "export" industry. Most

of the salmon landed and processed in Washington is shipped to

other parts of the country. Even when account is taken of the
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FIG. 5. Puget Sound salmon catches.

Source: Robison, Ward, and Palmen, 1962 Fisheries Statistical Report.

"imports" of materials and equipment required by fishermen and

packers, the industry provides a substantial money inflow to the

state. On the basis of a 1955 study it is estimated that no less than

80 per cent of the processed value of salmon represents a net addition

to state income payments.

Since salmon fishing in Washington is inevitably a seasonal

occupation, it is difficult to give precise figures on full-time employ-

ment. In 1961 there were approximately 5,800 licensed fishermen

on salmon vessels, and perhaps five times that number of shore

workers were required to process and market the catch. In addition,

nearly 3,000 Indians fish commercially for salmon. The capital

investment in nearly 2,000 salmon fishing vessels and 400 specialized

wholesaling processing firms is obviously substantial, though the

precise amount is not known.
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1935

FIG. 7. Puget Sound net fishery licenses issued.

Source: Robison, Ward, and Palmen, 1962 Fisheries Statistical Report.
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Source: Robison, Ward, and Palmen, 1962 Fisheries Statistical Report.
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III. BIOSTATISTICAL ANALYSIS

The salmon net fishery resource of the State of Washington

consists of the annual runs of mature salmon that pass through the

Strait of Juan de Fuca and Puget Sound on their way from the

open ocean feeding grounds to spawning areas along the coasts of

Washington and British Columbia. The catches are taken all along

the migration routes in Canadian and United States waters.

The net fishery depends upon four species of salmon. In the

order of their importance to the value of the catch these are

the sockeye, pink, silver, and chum salmon, respectively. Chinook

salmon are not the primary object of the net fishery except in a

few very restricted localities. The catch of chinook is properly

described as being incidental to the catch of the other four species.

Timing

During any given year these four species enter the fishery in a

definite chronological order. The sockeye run arrives first in the

late spring or early summer and is followed by the pink, silver, and

chum runs, in that order. The actual timing of the peaks of the

runs may vary as much as several weeks from year to year. A
variety of factors may cause these fluctuations of timing. It is clearly

recognized that oceanographic conditions and the racial composition

of the run are of major importance. For example, the sockeye

fishery depends entirely upon fish returning to the Fraser River to

spawn. However, the Fraser River spawning run is far from homo-

geneous. The run may be composed of a number of distinct stocks

or races which are destined for five major lake systems (Shuswap,

Quesnel, Stuart, Chilko, and Francois) and a multitude of minor

systems within the Fraser system. The individual races have fairly

independent migratory schedules. The changing relative abundance

of the individual races is considerable and is reflected in the timing

of the total run through the fishery. The other three species are

affected in a similar manner. Fluctuations in the timing of the other

species are even greater than those in the sockeye since they are

returning to a greater number of spawning streams distributed over

a large geographic area.

Akhough the exact timing of the runs cannot be forecasted

precisely each year, the general timing, chronological order of races,
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and pattern of movement can be forecast. The situation is analogous

to the famiUar one of weather prediction. Ahhough it is not possible

to forecast the exact day-to-day variations in the weather in a

particular region, we can forecast the general climate in an area.

Throughout this report we will be more concerned with the "climate"

than with the "daily" fluctuations.

Typical time-of-entry curves for each of the four species were

constructed from two main sources of data. The first of these is the

troll catches off the west coast of Vancouver Island and the second

the seasonal distribution of net catches in the San Juan Island area.

The catch per unit of effort in the offshore troll fishery on a given

day is a measure of the population abundance in the area. The

relative index of population abundance can be converted into num-

bers at the end of the season when the total catch and escapement

have been tallied. The San Juan catches were lagged from three-

and-one-half days to several weeks, depending on the species and

the time of year, to give a similar index of relative abundance.

The "standardized" entry patterns shown are those that were

used in the simulation program. The entry patterns represent the

daily entry of fish into Area 1 or Strait area (see Fig. 9). The timing

of the fish's appearance in the inner fishing areas (Areas 2, 3, 4, and

5) is determined by the rate of movement along the various parts

of their migratory route. As fish travel through the fishery, there

is also a tendency for the temporal abundance pattern to become

more spread out (less peaked).

The rate of travel is usually sharply reduced in the estuarine

areas just off the natal spawning streams. The exact length of the

delay time may vary considerably from species to species and between

the early and late races or parts of a run for one species. Delay

time is also affected by the stream flow conditions. The migratory

times used in the simulation model are shown in Figs. 10, 11, 12,

and 13 for sockeye, pink, silver, and chum salmon, respectively.

The data were obtained, in part, from published results of tagging

experiments conducted by the International Pacific Salmon Fisheries

Commission, the Washington State Department of Fisheries, and

Fisheries Research Board of Canada.

The tagging data were supplemented with an analysis of the

timing of the catch curves in the various areas. From each catch

curve it is possible to estimate the time of peak abundance of the

fish in an area. The time lag between the peaks of abundance in
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FIG. 9. Entry patterns showing the numbers of fish entering Area 1

each day during the season for sockeye, pink, silver, and

chum salmon.

two areas provides an estimate of the travel time between the areas.

Staff biologists of the Washington State Department of Fisheries

rendered valuable assistance in determining the timing patterns.

Fortunately, we were able to draw upon their experience and knowl-

edge to help estimate the values of movement parameters in areas

where tagging data were deficient or catch data difficult to interpret.

Route of Migration

The general migratory routes used in the computer simulation

of the net fisheries are shown in Figs. 10, 11, 12 and 13. Fishing

Areas 1 and 2 include both Canadian and United States waters. The
per cent of the run available to each of the national fleets was esti-

mated from available catch and tagging data. For example, in area

1, 94 per cent of the sockeye population is available to the Canadian

fleet and 6 per cent available to the United States fleet. Regardless

of the amount of iniensity exerted by the United States fleec m this

area, 94 per cent c»f the sockeye would not be afl'ected.

The exploitaiiun of the runs in each area is determmcu by the

proportion of the runs that enter the area, the length of time fish

spend in the area, and the amount of gear that fishes in the area.

For example, the sockeye runs are totally unaffected by the amount



BIOSTATISTICAL ANALYSIS 21

Canodion
Catch



22 SALMON GEAR LIMITATION

Canadan

Catch

U. S.

Catch
Canadian

Catch

Outer Straits Aiea

4 days through

809& Can. side

(.917)

San Juan
Pt. Roberts Area

3 days through

98^oU.S. side

U S.

Catch

Inner Sound Area

10 days through

.05)

Froser Areo

13 days through

Ca n

.

Catch

U S

Catch

FIG. 1 1 . Schematic outline of biological and gear sectors of sim-

ulation program for pink salmon.

through Johnstone Strait is vitally important to the management
of the United States sockeye and pink salmon fisheries. Under the

international treaty arrangement, the Canadian and United States

catch of pink and sockeye salmon in convention waters must be

balanced. Therefore, a large northern entry into the Fraser neces-

sitates that a high proportion of the runs moving through the Strait

of Juan de Fuca must be harvested by the United States fleet because

the northern fish are only available to Canadian gear. The fish

entering from the north are also subjected to an intensive Canadian

fishery in the Canadian nonconvention waters in the Johnstone

Strait, but this catch is not considered in balancing the United

States-Canadian catches. Usually, less than 5 per cent of the sockeye

run (the percentage value used in our model) use the northern entry.

However, it is known that in at least one recent year about 20 per

cent used the northern entry.
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FIG. 12. Schematic outline of biological and gear sectors of sim-

ulation program for silver salmon.

For pink salmon the entry into the convention waters fror:

Johnstone Strait route is considerably larger. The figure of 33 re:

cent of the run used in the simulation model was obtained fron: 'ih*.^

1959 tagging experiments (unpublished data of the Interna*'oraI

Pacific Salmon Fisheries Commission).

The migratory patterns shown in Figs. 10, 11, 12. and -3 M-e

fairly well documented for the sockeye salmon and fo -he pink

salmon, at least in recent years, in the reports of the Department of

Fisheries and the Salmon Commission. For the other species—
silver, chum, and chinook— the exact migration patterns are less

well known. The migratory patterns used in the program were con-



24 SALMON GEAR LIMITATION

Canadian

Catch

Outer Straits Area

6 days thrcxjgh

25,

V

U.S.

Catch

U.S.

Catch

Canadian

Catch

-C>

British

Columbia

Area

San Juan and

Pt. Roberts Area

4 days through

U.S.

Upper Puget ^ Catch

Sound Area

5 days through

.71

<7

Inner Sound Area

5 days through

U.S.

Catch

FIG. 13. Schematic outline of biological and gear sectors of sim-

ulation program for chum salmon.

structed primarily from the distributions of commercial catches, and

will probably be modified considerably as additional tagging data

become available.

Size of the Runs

The areas under the time-of-entry curves shown in Fig. 8 give

the total numbers of fish in each of the "standard" runs. The stand-

ard runs were 4.33 million for sockeye, 9.12 million for pink salmon,

1.67 million for silver salmon, and 0.37 million for chum salmon.

The Johnstone Strait entry into convention waters is also included
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in the totals given above. In recent years, the sockeye run into

convention waters has varied from about one-half to about four

times the standard run. The pink run in the last three cycles has

been less than the standard run, however, for the period of 1947

to 1955, the catch alone has been near, or exceeded nine million.

Although the total silver and chum run sizes are not accurately

known, the run sizes and migration pattern used in this program

produced catches which agree well with those observed in recent

years. The chum catches indicated by the computer are certainly

lower than the average during the past decade. However, the chum

catches have shown a consistent downward trend, and the figures

used are based on an expected continuation of the present low levels

of chum salmon populations.

Gear

The three principal types of net gear which participate in the

United States Strait-Puget Sound fishery are purse seines, gill nets,

and reef nets. For some of the species, other types of gear are also

extremely important. Large numbers of silver salmon are taken

by trolling and in the sport fishery, and with other miscellaneous types

of gear. In the simulation model used to represent the fishery,

detailed economic and catch data were summarized for the three

major types of net gear. Other types of gear were combined in a

category called "miscellaneous gear.'' No economic data were accu-

mulated for these other types of gear. However, their effect on the

net fishery was represented by including them in the model and

allowing the miscellaneous gear to remove fish that would be other-

wise available to the net fishery.

The detailed catch and effort statistics for all of the United States

fishing areas in the Strait of Juan de Fuca, adjacent coastal areas,

and in Puget Sound were obtained from the Washington Department

of Fisheries and summarized for the years 1956, 1957, 1958, 1959,

1960, and 1961. These summary tables give the numbers, total

weight, and average weight of each species taken each day by each

type of gear in each of 58 statistical subareas. The numbers of

landings were also summarized and tabulated for each type of gear.

In addition to the daily summaries, monthly landings and catch data

were prepared for each of the subareas and for the larger districts.



26 SALMON GEAR LIMITATION

These data provide the basic statistics for two important parts

of the biostatistical analyses. One part is the number of .units fishing

in the United States fishery on any given date during the season.

As has been mentioned in the previous section, the number of licenses

gives only an upper bound for the maximum number of units that

could have fished in the fishery on a single day. The second part

is the detailed catch and effort statistics needed to provide basic data

for estimating relative gear efficiency. A mathematical model was

developed which gives a simultaneous estimate of the relative ef-

ficiency of the several types of gear fishing in a given small statistical

area on a given date. The method uses all daily records of two or

more types of gear operating at the same time in a particular area.

It was found that the relative efficiencies of the different types of

gear varied considerably from area to area and from season to season.

The size of the fish in the run and their schooling behavior are among

a number of factors that appear to affect the relative efficiencies of

the various types of gear. Standardized relative efficiency factors were

computed from the several years' analyses and were computed for

the large statistical Areas 1, 2, 3, and 4 (Fig. 1) by combining the

individual estimates of relative efficiency from the smaller statistical

subareas. The relative efficiencies for each species in each of the

statistical areas is shown in Table 1. It should be noted the relative

efficiencies are expressed in terms of gill net units which give a

convenient measure of the relative fishing powers of the purse seines,

reef nets, and gill nets.

The maximum number of units of gear available during the

season does not provide a measure of the number of units that would

be available to fish on different days during the season. Analysis

of the catch and landing data revealed very definite seasonal patterns

in number of landings recorded per day. Daily patterns observed

for the years from 1956 through 1961 were combined to obtain

the average seasonal patterns shown in Fig. 14 for each of the dates

and areas. This figure is standardized in much the same way that

the entry patterns of the various species into the fisheries were

standardized. If the time scale is shifted so that the run is either

later or earlier than normal then the gear patterns are shifted in a

similar manner. The number of units available to produce the

seasonal availability patterns shown in Fig. 14 were computed from

the number of units that made landings on the peak day during the
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FIG. 14. Gear availability tables for the United States Fishery.

season. These were 555 gill net units, 318 purse seine units, and

73 reef net units, respectively. These figures are for the entire

United States fishery, and were obtained from the combined sockeye,

pink, silver, and chum landings.

Any realistic study of the effects of gear reduction must consider



28 SALMON GEAR LIMITATION

TABLE 1. Relative Gear Efficiency Table
(In Numbers of Gill Net Units)

Area



BIOSTATISTICAL ANALYSIS 29

basic input data can be varied over any range of values that may
be of interest. For example, fish prices, gear expenses, depreciation

rates, operating costs, etc., can be entered as constants and may be

changed from run to run. All of the biological factors, such as the

entry patterns of the fish, their migration routes and rates of move-

ment can also be varied from run to run as can the gear availability

and absolute and relative gear efficiency.

The present program allows the computer to start with any desired

set of descriptive information about the salmon runs and the fishery

for one season. From this information the computer will compute

daily catches, the escapement to various spawning grounds, the total

cost of harvesting the run, and the catch and cost per individual unit

of gear for each type of gear. Some idea of the scope of the output

of the computer program may be obtained by looking at the dictionary

in the Appendix of definitions for the code names of the variables.

One of the most important features of the computer program

used for the simulation model is the management decision making

processes which are built into the program. The rate of exploitation

of the salmon runs in international, Canadian, and United States

waters is regulated by the International Pacific Salmon Fisheries Com-

mission. The regulations are designed to provide an adequate escape-

ment of sockeye and pink salmon to each of the major spawning

systems and also to divide the total catch equally between the United

States and Canadian fisheries. As might be imagined, this complex

regulatory objective necessitates a highly flexible regulatory scheme.

On the basis of the past performance of the Salmon Commission and

from talks with personnel of the Commission, a scheme was devised

and built into the computer program. In fact, three basic regulatory

schemes are available with the present program. The one that was

used for the majority of the runs reported upon here was designed to

close the fishery any time that the actual fishing mortality exceeded

a given specified level. The particular level used in the program was

20 per cent escapement for a normal-sized run. If the run size dropped

to half, the desired escapement was raised to 30 per cent. On the

other hand, if the run size increased to four times the normal level,

the desired escapement was reduced to 15 per cent. If at any time

during the season the fishing mortality exceeded the desired level, botii

the American and Canadian fisheries were closed. From June 20

through August 29 (see Fig. 9), this regulation was formulated on
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the basis of the sockeye run and catch. On August 30. the regulation

was switched to pink sahiion and continued until October 18. After

October 18, it was assumed that the fishery would operate on a four-

day week for the remainder of the season. In addition to this rule

which permitted the desired escapement, a second decision was made
which could close either the American or Canadian fisheries inde-

pendently. If the Canadian catch exceeded the American catch, the

Canadian fisheries were closed. However, if the American catch ex-

ceeded the Canadian catch by over 5 per cent of the total catch,

the American fishery was closed until the Canadian fishery caught up.

The extra 5 per cent for the American fishery was allowed because

the fish are available to the Canadians in the Fraser River after the

bulk of the run has passed through the American fishery. The Ca-

nadian fishery has an opportunity to catch up if it is slightly behind.

These regulations were imposed for both sockeye and pink salmon.

The number of days actually fished during the season was recorded

by the computer for each week. The actual fishing patterns produced

by this regulatory scheme were fairly close to those observed in the

past.

Validation of the Model

One way of testing the validity of a complex and detailed simu-

lation model is to put into the model an actual entry pattern and gear

distribution and compare the output generated by the model with the

actual catch data. The sockeye salmon are an especially good species

for use in such hindcasts because of the wealth of good statistical data

available for the fishery. One such validation of the simulation model

was carried out using a more detailed description of migratory routes

than shown in Fig. 10. A schematic outline of the biological and

gear sectors in this simulation model (which will be referred to as

simulation model No. 1 to avoid confusion) is shown in Fig. 15.

Results using model No. 1 were tabulated by month for each of the

subareas. A comparison between the output generated by the com-

puter and the actual catch data is shown in Fig. 16. The greatest

discrepancy between the computer results and the actual observed

results is in the September catches by the Canadian fleet off the mouth

of the Fraser River and in the South Vancouver Island area. (This

area included statistical area 17 which contains the high September

catches of the Canadian gill net fleet. ) In later runs and in simulation

model No. 2 this deficiency in the model was corrected by decreasing
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FIG. 15. Schematic outline of biological and gear sectors of simu-

lation program for sockeye salmon (simulation model

No. 1).

the rate of travel of the salmon in the vicinity of the mouth of the

Fraser in the latter part of the season.

Other years were not simulated in the detailed model described

in the preceding paragraph. The program (simulation model No. 1 )

is available and any further simulation that may be of interest can be

carried out with ease.

The same constants and general structure were built into the

second simulation model (simulation model No. 2) that was already

described in an earlier section. Simulation model No. 2 contains the

migratory routes shown in Figs. 10. 11, 12, and 13. Simulation of the

1959 run using simulation model No. 2 gave the results shown in

Table 2. It might be well to note that the computer catch is almost

perfectly adjusted between the two nations, whereas the actual catch

has a slight discrepancy. This was caused by the decision rule
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FIG. 16. Comparison of actual and simulated data for the 1959

sockeye run using simulation model No. 1 (see text).

(See p. 120 for further explanation.)

described earlier which assumes perfect knowledge of the run at all

times. Such variations from actual results were considered to be un-

important to the over-all objectives of the study. The model is

specifically designed to give accurate estimates of the dynamic be-

havior of the catch and the economic sectors of the fishery when

the amount of gear available is changed.

The Economic Sector of the Simulation Model

In addition to the biological and gear sectors of the simulation

model which have already been described, an economic sector for

the purse seines, gill nets, and reef nets was included. The economic

sector of the model determines the number of days each gear fishes

in each area during the season. The total number of days fished during

the season for each type of gear is tabulated and multiplied by the

average operating cost per day to calculate the total operating ex-
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TABLE. 2. Actual and Simulated Catches of Sockeye Sal-

mon IN 1959 IN Convention Waters Using Simu-

lation Model No. 2 (See text)

Actual Simulated

U. S. Purse seines 1,401,819 1,251,200*

U. S. Gill nets 241,163 293,090

U. S. Reef nets 163,093 154,770

Total U. S. Catch 1,810,738 1,699,100

Total Canadian Catch 1,581,883 1,634,300

Total Catch 3,392,621 3,333,400

^'Note the discrepancy between the actual and simulated purse seine and gill net

catch was caused by the use of "normaT' relative efficiency factors rather than the

actual relative efficiency factors which were unusually high for purse seines in 1959.

penses during the season. The total fixed expenses to equip and ready

the fleet to fish are calculated from the total number of units of each

type of gear that is available to fish on the maximum or peak day

during the season. The catch and numbers of each species are calcu-

lated for each type of gear and multiplied by an average weight and

a price per pound to give the dollar value of the catch of each species.

A list of the values for the pertinent constants for the economic sector

that was used in the calculations which follow is given in Table 3.

Some idea of the actual extent of the computer calculations for the

economic sector can be had by scanning the dictionary of definitions

for code names given in the Appendix.

The economic yield obtained by varying the amount of gear was

computed for different gear levels and run sizes. The relative changes

give a good picture of the behavior of the economy of the fishery

under changes in the amount of gear operating. In Fig. 17, the net

economic yield in dollars is given for each of the three major gear

types for a "standard" size run. The levels of gear intensity investi-

gated in this figure are the present level, one-and-a-half times the

present level, two-thirds of the present level, and one-half of the

present level. It is apparent that the total economic yield climbs

steadily as gear is reduced. It should be kept in mind that the in-
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FIG. 17. Net earnings'" of (U. S.) Puget Sound net fisheries for

"standard" run sizes as a function of the amount of gear

fished.

''Net earnings is defined as the gross value of the catch minus all fixed costs and

operating costs. Labor costs have not been subtracted from the net earnings figure.

Net earnings is the profit that is available for division between labor and capital.

creasing yield will be divided among fewer units of gear. Reductions

below one-half were not considered, since calculations at this gear

intensity with large size runs indicate that there may be some diffi-

culty in harvesting an extremely large run with half the present gear

fishing at present gear efficiency. For example, when the sockeye run

was increased to four times the standardized level to give a total run

of approximately 17,000,000 fish in convention waters and the gear

intensity (the amount of gear) was reduced to one-half of the present

level the fishery managed to harvest 77.9 per cent of the run. How-
ever, the season was open virtually seven days a week during the

entire season and the machine had been instructed, but was unable

to harvest 85 per cent of the run. On the other hand, gear restrictions

of one-third of the fleet size have caused no difficulty. Reductions of

one-third have been investigated for large runs (a total of 35 different

conditions have been simulated to date) and have indicated that such

runs can be harvested without approaching the exploitation limits of

the present gear. The earnings picture for runs at twice the "standard"

level is shown in Fig. 18. The effect on earnings of "poor" runs of

sockeye and pink salmon is illustrated in Fig. 19. The high fixed

costs of purse seines make them particularly susceptible to any re-

duction from present levels of production.
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FIG. 18. Net earnings''' of (U. S.) Puget Sound net fisheries when

the sockeye and pink runs are one-half their ''standard"

sizes as a function of the amount of gear fished.

'•Net earnings is defined as the gross value of the catch minus all fixed costs.

Labor costs have not been subtracted from the net earnings figure. Net earnings is

the amount of profit that is avaihible for division between labor and capital.

It should be mentioned that no correction factors have been in-

cluded in this model for gear interference effects. It can be assumed

under any restriction scheme that the less efficient units would be

ehminated and that the eflficiency of the units left fishing on the

grounds would increase simply because there were not so many other

units of gear to interfere with the standard fishing operations. Neither

of these factors has been included in this model. Therefore, if there

is any error in the computations it would be on the conservative side;

i.e., we would tend to underestimate the economic benefit of gear

reduction and underestimate the harvesting ability of a reduced fleet.

Conservation and Management of the Runs

Totally aside from any economic gains, gear limitation can pro-

vide definite benefits to the conservation of the resource and at the

same time provide more fish to the fishermen.

During moderate-sized runs with the present level of gear, fishing

must be curtailed to as Httle as two days per week in order to allow

the necessary escapement. Short fishing periods with very high fishing
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FIG. 19. Net earnings'^ of (U. S.) Puget Sound net fisheries when

the sockeye and pink runs are twice their "standard"

sizes as a function of the amount of gear fished.

'"Net earnings is defined as the gross value of the catch minus all fixed costs and

operating costs. Labor costs have not been subtracted from the net earnings figure.

Net earnings is the amount of profit that is available for division between labor and

capital.

intensities can result in ahernate over-fishing and under-fishing of a

series of races that pass rapidly through the fishery. The return from

this kind of regulation can result in numbers of progeny below the

reproductive capability of the parent stocks.

Short fishing periods hinder the management agencies in their

task of getting information on the status of the runs. The result of

regulation with insufficient information can result in management de-

cisions more conservative than needed or, on the other hand, decisions

that reduce needed escapement. In either case, the price paid is re-

duced returns from races that have been over- or under-fished.
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TABLE 3. Constants Used in thf Economic Sector of the
Simulation Model

Species

Average Weight

(lbs.)

Price

(dollars per lb.)

Sockeye

Pink

Silver

Chum

6.0

5.5

8.2

10.8

$0,331

$0,169

$0,297

$0,204

Gear

Operating Costs'^

(daily)

Fixed Costs

(annual)

Gill nets

Purse seines

Reef nets

$22.50

$67.50

$ 5.00

$ 1,000.00

$15,209.00t

$ 1,110.00

'•'The division of the various depreciation costs between the operating and fixed

costs is discussed in part IV.

"^Includes an "incentive allowance" of $4,631. The average "incentive allowances"

have been applied only to purse seine gear, since no figures were available for the

"allowances" paid to other types of gear.

IV. ECONOMIC ANALYSIS

Standards of Economic Performance

Before reviewing the results of our study of the economic condi-

tion of the salmon fishery, it would be useful to indicate the per-

formance we would expect under ideal conditions. From the stand-

point of protection of the salmon stocks, the major concern is to

regulate fishing so that maximum physical productivity is maintained.

From the purely physical point of view it makes little difference what

kind of regulation is employed to achieve that goal as long as it pre-

vents overfishing and is administratively workable. From the economic

standpoint, however, it is equally important that we take the right

number of fish in the most efficient possible way. Thus the objec-

tives in management of the salmon resource should be not only to

assure a continued high level of production, but also to insure:
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( 1 ) that the individual fishing units are as efficient as we know how to

make them; (2) that the minimum number of units are employed

for any given average and maximum catch level; and (3) that regu-

lations operate to encourage innovation and improve efficiency rather

than the opposite. In brief, it would be desirable to get the largest

possible margin of dollar receipts over dollar costs for the fishery as

a whole.

From the standpoint of the individual fisherman, vessel owner,

and processing-marketing firm,, proper functioning of the industry

and of management are defined in terms of incomes. Given the nature

of the salmon runs, nothing can prevent a considerable amount of

instability in the incomes of both fishermen and processors. Never-

theless, it would be desirable to have incomes as stable as possible,

with a minimum of job shifting, and to develop a skilled, professional

group of fishermen as the mainstay of the operation. This implies

that earnings to both labor and capital in the industry should average

out to those obtainable in other occupations with comparable degrees

of risk.

In the long run we are also concerned with the safety and health

of fishermen. When large segments of the industry struggle under the

handicap of very low and variable incomes, there will always be a

tendency to skimp on expenditures which relate directly to physical

risks in salmon fishing. Only if incomes are sufficient to permit mod-

ernization of the fleets and installation of minimum safety equipment

can the welfare of the individual fishermen and the efficiency of the

industry as a whole be maintained at the highest possible level.

Finally, it would be desirable to achieve these objectives (or the

best possible compromise among them) with a minimum amount of

intervention by government, particularly in the internal business de-

cisions of fishermen and processors.

Present Economic Condition of the Salmon Fishery

In terms of over-all efficiency, the trend in the salmon fishery is

clearly illustrated by a comparison of catches and the number of

fishing units. Of the major types of net gear used in Puget Sound

waters, only the reefnet has declined in numbers in step with the

decline in total salmon landings. The number of purse seiners stands

at about the same level it did ten years ago, while the number of

gill netters has increased tremendously. All three types of gear are
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far above their immediate post-war levels, and only vigorous regula-

tion has prevented a sharp rise in the fishing efficiency of the indi-

vidual unit.

In Fig. 19 an indexed total fishing capacity in the Puget Sound

net fishery is compared to total landings of salmon. The conclusion

is plain: over the past fifteen years we have been using more and more

fishing effort to catch fewer and fewer fish. By any standard — physi-

cal or economic — this must be termed inefficient.

How could this trend continue when it obviously makes no sense

to incur greater and greater costs for a smaller and smaller catch? In

part the situation simply reflects increases in the prices of salmon in

the post-war years, a trend accentuated by the serious decline in

salmon production from the major fishery in Alaska. As long as

prices continue to climb it is possible to waste large amounts of

capital and labor through excessive numbers of fishing units without

forcing more than a few fishermen out of the operation. Finally, the

situation reflects the competitive situation in the Puget Sound indus-

try. It is extremely expensive to run a salmon cannery below capacity.

As fish became increasingly scarce the struggle to obtain a larger part

of a decreasing total catch led to concealed and open subsidizing of

salmon fishing gear. It is obvious that all firms could not simultane-

ously increase their shares of the salmon catch. The end result has

been to increase the amount of idle capacity in the fishing fleet and

to increase costs for operators in every segment of the industry.

The effects of overcapacity on earnings are apparent in the fol-

lowing summaries of the direct surveys of fishermen's incomes con-

ducted as part of this study.

1 . Purse seiners

The owners of twenty-one purse seine vessels, comprising

a fairly representative segment of the Puget Sound fleet, pro-

vided detailed information on sales and costs of operation from

income tax returns for the years 1959-1961. The principal

findings from this survey are summarized below.

The average seiner surveyed showed annual gross receipts

of $36,613 of which $31,982 represented sales of fish and

$4,631 "incentive" payments from buyers. The gross receipts

include the shares of the crew and represent returns from

Alaska as well as Puget Sound fishing. The total net return

to the owners of the vessels, including their own fishing shares,
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averaged $8,210. If owners' shares are deducted as part of

actual labor costs— the proper treatment— profits averaged

$5,013.

These figures, however, overstate the actual net return to

vessel owners from purse seine operations. Much of the equip-

ment employed has been fully depreciated for tax purposes,

and many of the hulls are being depreciated on a cost basis

which bears no relationship to present construction costs. Thus

the average depreciation reported for tax purposes ($3,100)

is not representative of current costs. Analysis of these boats

indicated an average replacement value for hull, motor, and

equipment of about $72,000, while the value of the skiff

was estimated at $5,000. This would represent the cost of a

new vessel, comparable in size, equipment, and construction

to those actually surveyed. Annual depreciation on this basis

would amount to approximately $5,000 (assuming a life of

15 years and scrap value of $12,000 for the vessel, and a 5-

year life for the skiff) rather than the survey figure of $3,100.

On an investment of approximately $77,000, a net return of

only 3.9 per cent could be expected.

It is also important to note that the costs reported for

income tax purposes do not include payment for various types

of repair and maintenance work performed on the boats by

owners. Yet it is an established fact that owners do much of

this work. Even if no account is taken of the value of these

services, the expected rate of return on the investment required

for a replacement purse seiner would be somewhat lower than

the rate of return that could be earned from a savings and

loan account.

Earnings are also highly unstable. We were able to obtain

some operating statements from owners of seiners covering

ten years of operation. Net incomes ranged from a high of

$17,000 to actual net losses, with an average income of

less than $4,000.

These -figures also indicate that without so-called ''incentive

payments," the purse seiners in our sample would have yielded

virtually no profits even on the basis of depreciation based on

book value. On a replacement cost basis the entire fleet would
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FIG. 20. Landings and index of fishing intensity, Puget Sound Sal-

mon Fishery, 1935-1961.

Source: Landings— Robison, Ward, and Palmen, 1962 Fisheries

Statistical Report. Index of gear— Computed from data

supplied by Department of Fisheries showing maximum
numbers of purse seiners, gill netters, and reef netters making

significant landings.

have operated at a substantial loss. It would be difficult to

find a riskier investment, even in periods of fairly good catches,

than a salmon fishing vessel.

Gill netters

With the assistance of the Puget Sound Gill Netters Asso-

ciation a mail questionnaire was distributed to more than 600

gill netters. Survey personnel of the Department of Economics

of the University of Washington interviewed as many gill

netters as time permitted to obtain additional financial infor-
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mation. The wide diversity of gill net operations and the fact

that gill netting is invariably a part-time occupation make
it difficult to develop data directly from income tax returns

as in the case of the purse seiners. Nevertheless, sufficient re-

turns were received to provide an over-all picture of the eco-

nomic position of the gill net fleet.

For the years 1959-1961 total taxable income from all

sources reported by the surveyed group averaged only $5,560.

As in the case of purse seiners, no deductions have been made
for work performed on boats and gear by owners themselves.

Gross incomes from Puget Sound fishing averaged $2,324

for the odd years 1959 and 1961, and only $1,711 in 1960,

when no pink salmon were available. Net returns averaged

less than half these amounts.

The casual nature of the gill net fishery, with its emphasis

on part-time operation, is clearly indicated by the following

figures. Twenty-five per cent of the respondents obtained some

income from other salmon fishing. About 19 per cent had

some income from other types of fishing, and more than 54

per cent earned some income from nonfishing jobs during

the years 1959-1961. The number who drew unemployment

compensation ranged from 17 per cent in 1959 to 25 per

cent in 1961.

It was also interesting to note that the average age of the

gill netters surveyed was forty-nine years; apparently this is

no longer an attractive occupation for younger men. If income

were increased we expect that the gill net fishery will be able

to recruit and hold younger men.

Because the study was not authorized until after most of

the fishermen were on the fishing grounds (many in Alaska),

the number of responses was lower than had been hoped.

Nevertheless, the evidence is clear that total incomes received

by gill netters from all sources are slightly below the average

incomes for all Washington residents, despite an investment

of $6,000 to $7,000 in boat and gear. (On a replacement

cost basis the investment required for a modern gill netter

would range from $11,000 to $15,000.) Moreover, the in-

come of gill netters, as might be expected, is highly variable

from year to year.
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3. Reef Netters

The number of reef nets operating in Puget Sound has

been reduced substantially during the last few years. The re-

duction has improved the income position of the reef net gear

although insufficient data was received to determine the earn-

ings exactly.

4. Incomes of Share Individual Fishermen on Purse Seiners

The response to a mail questionnaire distributed to purse

seine fishermen by Local 3, ILWU, was too scattered to pro-

vide an accurate picture of total income from all sources.

It was possible, however, to obtain useful information on

earnings from Puget Sound salmon fishing. Returns for 21

man/years indicated an average of less than $1,100 per

man/year from this source. This is consistent with the man-

shares in the purse seine survey, which averaged about

$1,900, but included Alaska fishing. Also, the average man-

share will always exceed the average earnings per individual

share since many fishermen do not fish the entire season. It

is impossible to earn, in purse seine fishing, even half of the

average income received by all Washington State residents.

The principal outside job indicated by respondents was

longshoring, which is even more erratic as a source of income.

One of the disturbing aspects of this "casual" labor force

is the inevitable waste of involuntary unemployment. If a

man wishes to fish during the summer, he removes himself

from most regular employment and has great difficulty in

finding other part-time work during the winter. This is evi-

dent in the fact that respondents drew unemployment com-

pensation in 59 per cent of the man/years reported. This

situation indicates not only an unsatisfactory income situation

for the fisherman but an economic burden on other state resi-

dents who contribute to the unemployment insurance program.

The Relationship of Commercial and Sport Fisheries for Salmon

Although this study is concerned with biological, legal, and eco-

nomic aspects of the Puget Sound net fishery for salmon, some

reference should be made to the economic importance of the large

sport fishery for salmon in the same area. There is no completely

accurate way of estimating either gross expenditures by salt water
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salmon fishermen or the net economic benefit derived from sport

fishing. Because no Hcense is required we do not have even moderately

accurate estimates of the number of sport fishermen.

It is estimated that the number of salt water sport fishermen in

Washington State ranges from 300,000 to 350,000. In recent years

sportsmen have approached a million angler trips annually in Wash-

ington State, considerably more than half of them within Puget Sound

and the Strait of Juan de Fuca area. Between 500,000 and 1,000,000

fish have been taken annually by sportsmen in recent years, about

half of which are taken in Puget Sound and the Strait area.

The degree of competition between sport fishing and commercial

net fishing in Puget Sound is not as severe as these figures might

suggest, however. While sports fishermen do take some pink salmon

(50,000 to 90,000 in odd-numbered years) the bulk of the sport

catch is made up of chinooks and silvers. These species normally

account for only about 10 per cent of the total value of the net caught

salmon in Puget Sound waters, but the catch cannot be regulated

separately from the other important commercial species. In addition,

the peak of the sport fishery for ocean-run silvers occurs prior to the

peak of their availability for commercial fishing.

These figures do not imply that there is no conflict of interest

at all between commercial net fishermen and sportsmen. It does sug-

gest the following conclusions: (1) greater efficiency in the com-

mercial fishery would permit profitable operation without restriction

of sport fishing, (2) sport fishing is now a major state industry which

must be considered in any comprehensive management program, and

(3) sportsmen as well as commercial fishermen should share in the

costs of effective management and propagation of the Puget Sound

runs in proportion to their use.

Effect of Gear Reduction on Earnings

Financial data obtained in the surveys of purse seiners, gill

netters, and reef netters provide an alternative way to indicate the

approximate savings that could be realized if the amount of gear

were reduced. To do this, costs were broken down into three cate-

gories: ( 1 ) labor costs (including fishermen shares to owners), which

vary directly with value of the catch of the individual boat; (2) run-

ning costs, which vary directly with actual fishing time, and include

fuel, groceries, and part of repairs and net supplies; and (3) fixed

costs which are encumbered for the season regardless of the number
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of days a vessel actually fishes. This category would include invest-

ment and gearing costs such as depreciation, insurance, licenses,

moorage, property taxes, and a portion of repair and supplies.

Assume that a reduction of one-third is made in the number of

units of gear of all types, ignoring for the moment the difficulties

of doing it. With the same escapement requirement, this means that

two-thirds the number of men working more days per week in the

season would be required to take the permitted catch. Investment

and gearing costs would be reduced proportionately. Total running

costs for the fleet would remain the same, since running time for a

larger number of vessels will simply be reallocated to a smaller num-

ber fishing more days. (It is likely that running costs would be some-

what smaller with a smaller fleet and the same total fishing effort,

but for the sake of a conservative estimate we have assumed them

to be the same.) It is then possible to calculate the total additional

amounts that would have been available for vessel owners and for

share fishermen in representative years. The effect on the individual

vessel will depend, of course, on the extent to which it fished in

other waters or in other fisheries during the period when the Puget

Sound season was in progress. We are primarily concerned with the

impact on total costs and total earnings available to the fleet as a

whole.

The results of these calculations for reductions of 33V3 per cent

and 50 per cent in selected years are indicated in Table 4.

The resulting estimates of increased earnings available to share

fishermen and vessel owners are generally consistent with those

derived from the simulation program discussed in Section III. Total

savings with a 33V^3 per cent reduction in gear range from $700,000

to more than $2,500,000 depending on the size of the run and the

ability of the fleet to harvest it. A 50 per cent cut would yield savings

from about $1,000,000 to nearly $4,000,000. No effort has been

made to segregate these to indicate the portion going to share fish-

ermen and to vessel owners since this will depend in large part on

the cost structure and crew arrangement of the individual fishing

boat. The magnitude of the figures leaves no doubt, however, that

a reduction in the number of units fishing would produce major in-

creases in earnings. Regardless of the final disposition of these sav-

ings, it is clear that the economic position of all participants can be

improved even if license fees were raised significantly.
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TABLE 4. Potential Savings from Gear Reduction-

Selected Years

1955 1956 1958 1959

50 per cent Reduction

Purse Seine $1,950,000 $ 553,000 $2,822,000 $ 670,000

Gill Net 462,000 573,000 814,000 294,000

Reef Net 227,000 150,000 135,000 88,000

Total Reduction

in cost $2,639,000 $1,276,000 $3,771,000 $1,002,000

33V^ per cent Reduction

Purse Seine $1,300,000$ 368,000 $1,881,000 $ 447,000

Gill Net 309,000 393,000 544,000 176,000

Reef Net 152,000 100,000 90,000 59,000

Total Reduction

in cost $1,761,000 $861,000 $2,515,000 $682,000

These calculations were based on the assumption that all gear

is reduced proportionately in terms of number of units. From an

economic standpoint there is no clear evidence that any of these

types of gear is significantly more efficient than the others, at least

from the data available. It seems highly likely that the wide varia-

tions in salmon runs in Puget Sound would make the gill net a more

efficient type of gear under some conditions and the purse seiner more

efficient under others. In all years there will be specific conditions

under which no single type of gear could harvest fish appropriately.

For these reasons we have assumed that a proportional reduction

in gear would be most equitable and would probably be as efficient

as any technique that might be employed. Because reef nets have

already been reduced substantially, however, we have also considered

the savings that would be achieved if the reduction in gear were

confined only to purse seiners and gill nets. In all cases the reduction

in savings would amount to less than $200,000 per year in the years

sampled if the number of reef nets remained at present levels.

It must be emphasized that these estimates are conservative, since



ECONOMIC ANALYSIS 47

it has been assumed that all conditions of the fishery remain un-

changed. Yet clearly there are important additional savings that would

accrue if the amount of gear were reduced by one-third to one-half.

1. The reduction in interference and competition among indi-

vidual boats in the same fishing area would increase the effi-

ciency of individual units, particularly in seining.

2. If gear reduction could be accomplished in an orderly man-
ner it should be possible to relax some of the restrictions on

gear efficiency which are now required to keep the manage-

ment problem within bounds. Fishermen could be allowed to

gradually introduce new techniques such as monofilament

nylon gill nets, the use of fish finding gear, and similar tech-

nical improvements if an appropriate gear reduction were

possible. This could only be done after scientific study to

provide factual information on the relative efficiencies of the

gears proposed.

3. The risk of loss from breakdown would be minimized if each

vessel were fishing a longer period. At the present time a

breakdown occurring during the peak of the season, even if

it means only the loss of a day or two of fishing, can mean
financial disaster to a Puget Sound salmon boat.

4. The quality of the end product probably would be improved

if deliveries to packers were spread out over a four- or five-

day week. At present fish must be held under refrigeration

in order to operate over a full week. In most cases quality

does not suffer, but only at the cost of additional expenses

incurred for refrigeration.

5. Most important of all, extension of the fishing week to four

or five days would greatly assist the management program.

Under present circumstances the flow of information coming

to the Salmon Commission and the Department of Fisheries

is so limited that it is most difficult to know precisely what

is occurring in the Puget Sound waters during the closed

period. Sample fishing can provide only a slight improvement.

The longer the fishing week the greater the range and accu-

racy of information reaching the Commission and the more

accurate its regulatory techniques can be made. The man-

agement problem would also be reduced with respect to pos-

sible margins for error. Under present conditions the mini-
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mum indivisible unit is one day of fishing, and the present

fleet is capable of catching a dangerously large proportion of

given populations in even one day.

We conclude that there are substantial advantages, in terms of

both sound management and economic benefit, to be gained from

reducing the size of the salmon fleet of Puget Sound from present

levels. Again, neglecting for the moment the question of how to

accomplish this, how far should the reduction go? One has only to

glance at the catch statistics, particularly for the dominant pink

and sockeye salmon, to realize that wide variations in the availability

of fish— sometimes predicted and sometimes not — are the rule

rather than the exception. Clearly, then, we cannot expect to find

one level of fishing capacity that is ideal for all circumstances. If

the fleet is cut down too far, it may be unable to harvest fully ab-

normally large runs, particularly if they are unexpected. On the

other hand the fundamental goal of the industry is to obtain the

largest net economic benefit from the resource, and it is unwise to

maintain a large and costly standby fleet, just to be sure of harvesting

the occasional unpredicted large run.

The proper answer hinges on a number of factors that cannot

be answered fully except in the light of experience. A major con-

sideration is the question of how the reduction in the fleet is accom-

plished. If it is done by methods which tend to leave the more

skilled and professional fishermen in possession of licenses, then

the reduction in gear will not bring a proportionate reduction in

harvesting capacity. Moreover, on a four- or five-day fishing week

there is still room for a considerable increase in the intensity of

fishing eff"ort if the size of the runs warrants it. It has been pointed

out that the real problem occurs only when an unexpectedly large

group of fish appears at the very start of the season. Given three

or four days notice, emergency procedures could easily be devised

for licensing additional vessels attracted from Alaska.

The detailed analysis summarized in the third section of this

report suggests that a reduction of one-third would represent a safe

target. The fleet would still have ample catching capacity, yet the

reduction would be large enough to produce important benefits in the

form of higher incomes and more effective management. As long as

flexible control over fishing time is retained, a moderate amount of

capacity in excess of that required for an average year would seem

to be suflicient for a fully economic operation, and the time required
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to carry out a 33V{i per cent reduction would provide ample oppor-

tunity to analyze its effects. In the more distant future further

reduction may then be indicated.

We have considered carefully the possibility that restricted licenses

might tend to drift into the control of processors. It has been evident

throughout this study that the urgent need for capacity operation to

achieve reasonable operating costs in the canning operation has led

to a wide variety of open or concealed subsidy payments to fishermen.

The fact that such payments by one packer are matched by others and

are therefore largely self-defeating does not appear to have stopped

the practice.

There is a strong possibility that the canners would again com-

pete for a larger share of a limited supply of salmon by purchasing

licenses in order to assure deliveries of fish. On the other hand, it

has been argued that much of the financial control by canners over

fishing vessels is a result of the dire financial situation of the fisheries.

If a gear reduction program raises incomes to more satisfactory levels,

it may be that fishermen would prefer to finance their own boats and

gear independently and that the problem of extension of control over

fishing by the processors will not arise. It is suggested that the legis-

lature direct further attention to this problem. It would be possible:

( 1 ) to prohibit the ownership of licenses by packers; (2) to permit

retention of licenses presently held but to prohibit the acquisition of

additional ones; or (3) to permit packers to own licenses freely.

Alternative Proposals

It has been suggested that one alternative to gear reduction might

be a system of random rotation of fishing days. This would involve

dividing the fleets into segments with the starting dates and actual

fishing dates of each segment so determined that no single group

would be favored. The same division presumably would carry

through for all types of gear. It is argued that under this type of

arrangement the basic biological or management weaknesses of the

present situation could be remedied without having to deal with the

difficult economic and social problems involved in reduction of gear.

Discussions with qualified experts in the management field sug-

gest that there would be administrative difficulties in handling a

program of this sort, although these are less serious than they might

appear. The proposal has not been analyzed in detail, however, since

it obviously fails completely to come to grips with the economic
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problem. As long as there is no restriction on new entry and no work-

able plan to reduce existing amounts of gear, the present situation

of low and unstable incomes, intense rivalry among owners of dif-

ferent kinds of gear, and over-all inefficiency will persist. In addition,

there is always the possibility that a strong increase in demand,

coupled with a poor season in Alaska, would result in a sharp jump

in prices and an even greater influx of unnecessary gear. The rotation

scheme would do nothing to prevent this kind of development. Fish-

ing boats can be built rapidly to enter what appears to be an attractive

operation, but it takes a far longer period of depressed earnings to

drive them out.

A second proposal might allow the appropriate administrative

agency to designate the number of units of gear of each type to be

employed each season without reducing the aggregate number of

units available. Ignoring for the moment the practical problems of

selecting those who are to fish, the proposal rests essentially on the

idea that those unable to fish in Puget Sound will go to Alaska or,

in a few cases, shift to other types of fishing. The principal advantage

of this proposal is, of course, the additional flexibility it would pro-

vide. From the regulatory standpoint control over the number of

units fishing, plus standby capacity sufficient to harvest the largest

possible run, would be nearly ideal. Unfortunately, this proposal,

like the first, does little or nothing to resolve the economic problem

created by excessive costs in unutilized or underutilized fishing

capacity. To push this capacity off on Alaska, which already has the

same problems in acute form, is not a real solution.

If we are to achieve improved management, assured long run

protection of salmon stocks, and badly needed improvement in the

economic health of the industry, reduction of fishing capacity to a

more sensible level seems essential. The problem of a practical and

legally acceptable method of accomplishing this objective breaks

down into several elements. ( 1 ) How should the reduction actually

be achieved? (2) How rapidly should this reduction proceed? (3)

On what basis should the restricted number of licenses be distributed

to individual vessel owners? (4) How should the reduction in gear

be distributed among the various types of fishing gear now in use?

Adequate answers to these questions must take into account not

only the ultimate improvement in the economic situation of the in-

dustry and improved control over use of the basic resource, but
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also the social problems involved in dealing with an overexpanded

fishery. We specifically recognize the need for framing a program in

such a way that hardship to individual fishermen and vessel owners

be kept to an absolute minimum. Those who have invested in fishing

equipment in good faith must not be deprived arbitrarily of the right

to use their property, and reduction in gear must not discriminate

against any group.

Effects on Other Fisheries

In Section VI we have recommended specific measures to reduce

the amount of gear employed in the Puget Sound net fisheries con-

ducted by American fishermen only. What repercussions might be

expected in other fisheries if they are put into effect?

In Section VI we recommend that gear be acquired under a

buy-back program and be eliminated from all Northwest fisheries. If

this is not done, we shall simply create the same problem over again in

other areas or other fisheries. In particular, it would appear important

to prevent further concentration of salmon gear in Alaska or in

the Columbia River fishery.

As long as the catch of Puget Sound sockeye and pink salmon

is divided on the present basis, the proposed plan is largely inde-

pendent of Canadian policy. Administration by the IPSFC would

be improved even if the plan is adopted by only one of the two fleets.

Two important areas left untouched in this study are the outside

troll fishery for chinook and for silver salmon. Both depend on

stocks of fish taken also by inside net fishermen. The fleet reaction

to regulations based only on optimal harvesting of pink and sockeye

might have serious repercussions on the chinook and silver stocks.

Even if gear taken out of the inside net fishery could be eliminated

entirely from all other fisheries, the men cannot. Ultimately, it would

seem essential to extend the regulatory concepts outlined in this

study to all of the state's salmon fisheries. The same comments might

be extended to the Alaska fishery. If the Puget Sound fishery could

be strengthened through the measures recommended in this report

and if Alaska were interested in pursuing the same type of program,

coordination of the regulatory agencies involved would be highly

desirable. Under present conditions it seems inevitable that reduction

of gear in Puget Sound would result in some additional fishing

pressure in Alaska.
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Collection of Economic Statistics

This study considers a major change in fisheries poUcy— namely,

the introduction of economic efficiency and the earnings position of

the industry as important criteria for state legislative policy. If this

is accepted as desirable, it would also be essential that the state set

up machinery for regular collection of data required to assess the

economic health of the industry as well as the biological condition

of the resource. The additional work required to sample cost and

income data would not be excessive, and probably could be handled

effectively through the Department of Fisheries. The excellent co-

operation afforded the University team by most fishing vessel owners,

despite the very short notice on which the study was undertaken,

suggests that it would not be difficult to obtain permission to sample

operating statements regularly with complete assurance that no dis-

closure would be involved.

V. LEGAL ANALYSIS

Summary and Conclusions

The legal work of this project has been addressed primarily to

the broad question of whether a legislative provision restricting the

number of commercial fishermen in a major portion of the Wash-

ington salmon fishery would be constitutionally valid. Subject to

some qualifications with respect to the details of the scheme and

to the obvious fact that any answer is at best a prediction, the answer

to the broad question is "yes."

Certainly under the applicable decisions of the United States

Supreme Court in the interpretation of the Equal Protection and

Due Process Clauses, there appears no substantial obstacle. Earlier

in the history of the Supreme Court, perhaps, such a scheme would

have been held unconstitutional as some sort of unwarranted depriva-

tion of property or liberty, or possibly as some sort of discriminatory

denial of equal opportunity to pursue gainful employment. Modern-

ly, however, the Supreme Court is most tolerant of legislative judg-

ments on economic matters, allowing any legislation to stand which

has these minimum requirements: (1) a rational determination that

some benefit to the general welfare of the people will be served by
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legislation, (2) founded upon some basis in fact, (3) plus a rational

choice of means to accomplish the objective. The first section of

the analysis is devoted to the development of this aspect of the de-

cisional law of the Supreme Court, particularly to show what is

meant by the references to "rational determination," "some basis in

fact," and "rational choice of means."

The second part of the analysis concerns the development of

these same constitutional concepts in the decisional law of the Wash-

ington State Supreme Court. This Court of course applies not only

the provisions of the federal constitution, but also the corresponding

provisions of the state constitution. Here, too, the general conclusion

is the same, although the Washington decisions seem not so clearly

to lead to that conclusion. This may be traceable to the fact that the

Washington decisions have not had the benefit, such as it was, of such

a clear-cut break with the past as occurred in the United States

Supreme Court in the mid-thirties, particularly with reference to that

Court's renewed respect for legislative regulation of economic affairs.

This section treats the Washington cases in detail, developing particu-

larly the aspects pertinent to the validity of the proposal under study

and developing further some of the aspects of the constitutional

doctrines discussed in the first section.

The third section applies the learning of the first two sections

to the facts of the salmon fishery, showing how the legislative

judgment could and should be sustained. Without any pretense at

completeness or precision, it shows that the peculiarities and intrica-

cies of the salmon fishery, in both its biological and its economic

characteristics, plus the strong interest of the state in the salmon as

a source of food and as a major factor in the economic well-being

of the state, could, with the utmost of good sense, persuade the legis-

lature that a restriction on the number of commercial salmon fisher-

men was necessary.

Certain legal concepts, which are, in a sense, purely collateral

to the basic reasoning and analysis, are discussed in the next section,

not only to point out their usefulness, but also to illustrate their

undesirability if used without restraint. Under this heading are

discussed the concepts of police power, of the "right-privilege"

classification of occupations, and of "property" in fish.

In addition, certain cases had to be distinguished, as they are

in the succeeding section, for, if not seen clearly, they could be major

obstacles. The legislation in the first group contained either a gross
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discrimination or, in some cases, a complete prohibition against non-

resident fishermen in state waters. Quite properly, such provisions

have been held invalid. There is no suggestion, incidentally, that

such a distinction be incorporated in the proposal under study here.

The other case here discussed, however, did involve a limitation upon

number of commercial fishermen which was adopted by Texas in

the mid-forties. Since the Texas court held the scheme invalid

as violating the state due process clause, the case is discussed here

in some detail. The deficiencies of the legislation are sufficiently

identified and the differences from the proposal under study here

are sufficiently described that the Texas decision can and should

be avoided.

With respect to the particular details by which the legislature

may choose to effectuate the limitation upon the number of fishermen,

there has been less study, primarily because, at this stage of the

proposal, the details have not yet been settled upon. There are,

however, certain aspects which, it was felt, could be profitably

pursued.

The first is the assumed provision for a "grandfather clause,"

to allow those presently licensed to continue to fish over some yet-

to-be-determined period of time. As is developed in the analysis,

such provisions are generally upheld when under an attack based

on the concept of equal protection. Some care will have to be

exercised in the detailed provisions of such a clause, but, generally

speaking, any reasonable scheme should be valid.

Other details have not been pursued at length. Depending upon

the reactions of the members of the committee to which this is

addressed to the detailed recommendations contained elsewhere in

this report, certain of the details which might be thought desirable

ought to receive further legal analysis. These would include, for

example: fa) the "buy-back" of licenses or equipment by the state

in order to reduce the number; (b) the specification of the circum-

stances under which the licensee should be permitted to transfer his

license and of the degree of control the appropriate state body

should have over such transfers; (c) the taxes or fees to be charged

the licensees either for the license, upon their catches, or upon any

other incident of their operation, over and above the present fees and

taxes; (d) any specification of the qualifications different from

those now required, to include, for example, such items as a showing

of a certain financial responsibility and capacity, a certain amount
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of investment of capital, or any requirement of individual operation.

Except for (a), above, concerning the "buy-back." the general

impression is that such other matters will present only minor com-

plications if the control, taxes or fees, and the qualifications be kept

within reason. The "buy-back" problems have been explored to some

extent in preliminary work, but the results of that work have been

incorporated into the report only to indicate the nature of the prob-

lems involved.

A. Introduction — The Presumption of Constitutionality

The broad question presented for legal analysis in this project

is whether a legislatively-prescribed scheme for restricting the number

of commercial salmon fishermen in certain waters of the State of

Washington would be valid. The geographic area considered is that

primarily involving the sockeye salmon in their migratory path

through the Straits of Juan de Fuca and the waters inland from

there, as they head for the spawning grounds in the Fraser River

in Canada. The other aspects of this report, which present the

biological and economic considerations bearing upon the general

proposition, in general indicate that such a scheme is highly desirable.

The legal analysis can describe the predicted constitutionality

of various alternative details of the scheme, even predicting better

success for some than for others. Further, it can put in understand-

able terms the relative importance of various factors which will enter

into a court's determination of the validity.

The starting point is principally a point of view, a matter of

relative emphasis rather than of significant principle. It calls for

a recognition of the separation of powers and sympathy for and

indulgence toward the legislative process. In legal terminology this

attribute is the "presumption of constitutionality which attaches to

the enactments of the legislature.*' In more lay terms, we would ^cW

that the reviewing court must be shown some constitutional infirmity

in the enactment, not that the legislation must affirmatively be jus-

tified. "It must be borne in mind that the state constitution is not

a grant, but a restriction on the law-making power, and the power

of the legislature to enact all reasonable laws is unrestrained except

where, either expressly or by fair inference, it is prohibited by the

state and federal constitutions. Where the validity of a statute is

assailed, there is a presumption of the constitutionality of the legis-
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lative enactment, unless its repugnancy to the constitution clearly

appears or is made to appear beyond a reasonable doubt."

The next step for analysis is thus made clear: What line or lines

of constitutional attack ought to be anticipated? To answer this,

take for a moment the position of the attacker: What aspects of the

scheme seem most vulnerable? Since constitutional requirements

are frequently nothing more than the expression of the requirements

of our society in abstract terms, it might be helpful first to look at

the problem in lay terms: Is there something about a restrictive

scheme which might be unpalatable? Here the layman looks at the

problem in a highly personal way, in asking how would this legis-

lation affect him. Most apparently, it would make it more difficult

than before to become a commercial fisherman; or, if he is now
fishing, could he continue? Or, to put the matter slightly differently,

what is going to determine whether he can fish? And on what basis

will the decision be made, for example, that he can fish but the

next applicant may not be able to, or vice versa. Is it fair to make

this distinction among persons? Not quite so apparent, but perhaps

of even more importance to the layman, is this: Although he would

concede that, in many instances, the government of the state or city

has had to restrict the number of persons in various business en-

deavors, he would like to be shown why, in the case of the fishing

industry, it was thought necessary to do so. In other words, he would

want to make sure there were reasons for the legislative action. By

"reasons" here he means "legitimate reasons," for he would say

immediately that, if this were only a scheme to furnish higher profits

for a certain small group, {e.g., the present purse seiners), particu-

larly if there were no provision for new entrants into the field, or if

the admission of new entrants was left to the unlimited discretion

of those now admitted, he would quite rightfully be most critical

of the scheme.

Both the Washington State constitution and the United States

constitution contain clauses which could be used as a basis for such

an attack upon the licensing scheme. Since a clear understanding

of these provisions is necessary in order to see how the legislature

might constitutionally attempt to solve the problems of the salmon

fishery, there is set forth first a basic analysis of the pertinent pro-

visions. This analysis deals first with the development in the decisions

of the United States Supreme Court and then with the similar devel-

opment in the decisions of the Washington court.
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B. Development of Pertinent Constitutional Clauses in the

Decisions of the United States Supreme Court

1 . Equal Protection

The Fourteenth Amendment to the federal constitution, adopted

immediately after the Civil War as part of the new limitations then

considered necessary to be imposed upon the states, contains the

following:

".
. . nor shall any state . . . deny to any person within its jurisdiction

the equal protection of the laws."^

This clause has had its greatest and most dramatic use in cases

involving discriminations made on account of race, the most famous

of these being the decision of the United States Supreme Court in

1954 in Brown v. Board of Education,^ holding that a public school

system which segregated its schools upon a racial basis violated

this clause of the constitution. These racial discrimination cases

have developed under sufficiently different considerations that they

are considered only remotely connected with business regulations

and, therefore, not worthy of detailed treatment here. They will

accordingly be mentioned only in the few instances where certain

particular relevance is found.

The use of the Equal Protection Clause in other, nonracial situ-

ations by the United States Supreme Court has been comparatively

rare. Enough cases, however, do exist for a fairly rational, con-

sistent pattern to have emerged. These situations have almost

always involved some state regulatory practice directed toward a

business activity in which some person claimed he had not received

the fair and equal treatment required by this constitutional clause.

A review of these cases is therefore pertinent.

The first case,^ decided in 1886, had an inter-mixture of racial

discrimination. San Francisco, by ordinance, issued permits to those

who would engage in the laundry business in wooden buildings.

This ordinance seemed innocuous enough; the vice was that the

administrator who issued the licenses systematically excluded all

Chinese applicants, but issued licenses to all other applicants. Assum-

ing that the purpose of the ordinance was to reduce the hazards of

fire through the care in the licensing of laundry operators, the court

invalidated the ordinance as administered because it could see no

1. U. S. Constitution, Am. XIV. §1.

2. 347 U.S. 483 (1954).

3. YickWo V. Hopkins, 118 U. S. 356 (1886).
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reasonable relation between whether the applicant was Chinese or

of other racial background and this purpose of the ordinance.

This case, Yick Wo v. Hopkins, has served as the leading case

in the application of the Equal Protection Clause, having been

found useful upon a much wider basis than solely racial discrimina-

tion cases. Thus, in the realm of regulation of economic activity,

a substantial body of law has developed around the clause and its

first application in the Yick Wo case.

It should also be emphasized that the history of the Supreme

Court's attitude toward governmental regulation of economic activity

in the last part of the nineteenth century and the first part of the

twentieth century has shown a very substantial change. It cannot

be denied but that, through both the Due Process and the Equal

Protection Clauses of the Fourteenth Amendment, the Supreme

Court had been very protective of business activity from governmental

control for a substantial period of time lasting at least up into the

1930's, particularly in the latter part of that period. Because of the

important and wide-ranging efi'ect of the change brought about in

the 1930's upon the Court in its attitude on these matters, the best

and really only representative illustrations of the current application

of the Equal Protection Clause are found in decisions which start

at about that time and continue to the present.

Not that the principle has changed from Yick Wo; indeed, it

has not. Only the degree of tolerance toward legislative judgment

has increased, for the post- 1935 court has been much more willing

to find that the legislature could have seen a reasonable relation

between the classifications which a statute effected and the deter-

mined ultimate purpose of the statute.

Illustrative of the earlier cases is Smith v. Cahoon,'^ decided in

1931. In this case a Florida statute required, among other things,

a bond or insurance coverage to protect the traveling public to be

posted or carried by all carriers of goods, both common carriers

and private contract carriers. The statute excepted, however, all

carriers of agricultural products, dairy products, and certain fish

products. The court invalidated the statute, seeing no relationship

between what the product carried might be and the necessity for

carrying insurance to protect the public. [It might be asked here to

consider what the court would have done had there been a showing

4. 283 U.S. 553 (1931 ).
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that: (a) the accident rate for the excepted carriers was lower than

for carriers generally, or (b) carriers of those excepted products

were so numerous and yet individually of such scattered locale on
various farms and in seaport areas, and individually of such small

scale that the enforcement of an insurance requirement would be

much more expensive for them than for carriers generally. Would
these factors have furnished a rational basis for the court to sustain

the legislation?]

A somewhat similar case occurred in a 1936 case, Mayflower
Farms, Inc. v. Ten Eyck,^ which involved a challenge to part of

New York State's milk control law. The minimum price for fluid

milk was legislatively fixed as of a date in April, 1933, at a time

when the small distributors were selling their product to the retailers

for about one cent per quart less than were the distributors of well-

advertised brands. The legislature allowed this differential thereafter

to persist, but only as to those who were in business on that date,

thus excluding from its benefit those who would enter the milk busi-

ness thereafter. Even though they would not have a well-advertised

brand, they would have to sell at the same price as those who did

have such a brand. In the face of three dissenters, the Supreme

Court struck down the legislation as violating the Equal Protection

Clause, seeing no relation between the classification separating those

in business in April, 1933, from those who would enter it later and

the purpose of the general statute, i.e., to keep an economically

healthy dairy industry in order to assure an adequate supply of whole-

some milk to the consumers. The dissent, written by Mr. Justice

Cardozo, joined by Mr. Justice Brandeis and Mr. Justice Stone,

readily found reasons for the continuation of the price differential

for only those in business on that date, to keep them as healthy

competitors to the larger, more powerful distributors, who. if not

so checked, might constitute too powerful a concentration of eco-

nomic power for the public good. Mr. Justice Cardozo further

found, though, that not the same considerations would apply to a

person who later wanted to get into the business, in that he would

not have the investment of capital already put in by those in the

business on the April, 1933 date; further, the measure was ihen

looked upon as a means, temporary in nature, to tide over until

normalcy should take the place of depression; if such be the purpose,

5. 297U. S. 266 (1936)
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there was no need to make this price differentiation similarly avail-

able to newcomers.

Later cases have, in general, sustained the much more liberal

or tolerant attitude of Mr. Justice Cardozo, allowing very great

latitude for the exercise of legislative judgment. Typical of these is

Tigner v. Texas,^ a 1940 case in which the court sustained a Texas

anti-trust statute even though it excepted from its operation economic

activities with respect to "agricultural products or livestock in the

hands of the producer or raiser." The appellant was accused of con-

spiring to fix the retail price of beer. The court, unanimous except

for Mr. Justice McReynolds, speaking through Mr. Justice Frank-

furter, said:

'in these circumstances, legislators may well have thought combina-

tions of farmers and stockmen presented no threat to the community, or,

at least, the threat was of a different order from that arising from indus-

trialists and middlemen . . . The Constitution does not require things which

are different in fact or opinion to be treated in law as though they were

the same."^

Two cases decided in the late 1940's will illustrate the extreme

length to which the court has gone to sustain state legislation as

against a challenge based on equal protection: In Kotch v. Board

of River Pilot Commissioners,^ the complaining person showed that,

over a period of years, the Board had admitted to pilotage only

those who were relatives or close friends of the presently-licensed

river pilots, and further claimed that he, too, was qualified to be a

ri\cr pilot. Nevertheless, the court, by a 5-4 margin, refused to strike

down the statute and these administrative practices, despite the

fairly obvious favoritism. Consider what the court cites as its basis

for decision:

"A pilot does not require a formalized technical education so much as

a detailed and extremely intimate, almost intuitive, knowledge of the

weather, waterways and conformation of the harbor or river which he

serves. This seems to be particularly true of the approaches to New Orleans

... in these communities [pilot towns largely peopled by pilots and their

families] young men have an opportunity to acquire special knowledge of

the weather and water hazards of the locality and seem to grow up with

ambitions to become pilots in the traditions of their fathers, relatives, and
neighbors. "9

6. 310 U. S. 141 (1940).

7. id. at 145, 147.

X. 330 U.S. 552 (1947).

9. /(J. at 558, 559.



LEGAL ANALYSIS 61

In Goessaert v. Cleary,^^ Michigan, by statute, had prevented

women from acting as bartenders, but then excepted those who
were the wives or daughters of a male owner. As against objection

based on equal protection, the court upheld the statute, reasoning

that the state "evidently beheves that the oversight assured through

ownership of a bar by a barmaid's husband or father minimizes

hazards that may confront a barmaid without such protecting over-

sight. This court is certainly not in a position to gainsay such bcHef

by the Michigan legislature."^^

Two recent cases will round out the picture:

In Williamson v. Lee Optical of Oklahoma, Inc.^^ decided in

1955, the court held valid an Oklahoma statute regulating the pre-

scription of glasses, the preparation of lenses, the fitting to the person,

and the advertising incident to these activities. The act specifically

excluded, however, the "sale of ready-to-wear glasses equipped with

convex-spherical lenses," certain sunglasses, and industrial glasses and

goggles. The court held that such an exception did not constitute

a violation of the Equal Protection Clause, saying:

"The prohibition of the Equal Protection Clause goes no further than

the invidious discrimination . . . For all this record shows, the ready-to-

wear branch of this business may not loom large in Oklahoma or may
present problems of regulation distinct from the other branch."^

^

In Morey v. Doud,^"^ decided in 1957, the court, by a 6-3 vote,

held that an Illinois statute regulating "community currency ex-

changes" violated the Equal Protection Clause because it specifically

excepted the American Express Company. (The statute also excepted

Postal Telegraph Co.. Western Union Telegraph Co.. state and

national banks, and the United States Post Office: but no point of

these additional exceptions was made in the opinion, noting only

that other considerations would apply to them.) The state sought to

explain the exemption of the American Express Co. on the grounds

of its world-wide operations, unquestioned solvency, and high finan-

cial standing, pointing out that the evil to be cured arose from the

inadequate financing and lack of responsibility of small operators

in the field who had sprung up during and after the depression

primarily to cash checks and to write money orders. The court.

10. 335U. S. 464 (1948).

11. Id. at 466.

12. 348 U. S.483 (1955).

13. Id. at 489.

14. 354 U.S. 457 (1957).
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Speaking through Mr. Justice Burton, simply was not persuaded,

saying that the distinction between American Express Co. and the

companies which were subject to the act was not sufficiently related

to the purpose of the act. At the same time, the court was struck

by the accompanying economic advantages to American Express

Co. This decision drew strong dissents from Mr. Justice Black and

Mr. Justice Frankfurter, the latter being joined in his opinion by

Mr. Justice Harlan. Mr. Justice Frankfurter said:

"I regretfully find myself unable to appreciate why the State . . . may
not choose to allow small units to carry on a business so fraught with

public interests under the regulations devised by the statute under review,

while at the same time it finds such measures of control needless in a case

of a 'world-wide enterprise of unquestioned solvency and high financial

standing.' The rational differentiation is of course that the latter enterprise

contains within itself, in the judgment of Illinois, the necessary safeguards

for solvency and reliability in issuing money orders and redeeming them.

Surely this is a distinction of significance in fact that the law cannot view

with a glass eye."^^

From these cases one can extract two things: (a) a formula for

applying the Equal Protection Clause: and (b) a sense for what the

United States Supreme Court will do with any particular set of facts,

in fitting them to the formula. First, for the formula, it seems accurate

to state it thus: The Equal Protection Clause requires the state to

refrain from only those discriminations which can be called "invidi-

ous." An invidious discrimination is one in which, though the court

finds the general legislative purpose to be valid, the court further

finds that the classification of persons who are subject to the legisla-

tion has no reasonable relation to the purpose to be accomplished.

For example, in the Smith v. Goheen^^ case, the court assumed the

purpose of protecting the traveling public to be valid, then found

that whether the truck driver carried fish or washing machines had

no relationship to accomplishing that purpose. The classification

based on the type of product carried was thus a violation of the Equal

Protection Clause. On the other hand, the court, particularly since

the days of the depression, has been most tolerant in finding this

reasonable relationship to exist. Illustrative of this tolerance is the

opinion of Mr. Justice Douglas in the Williamson v. Lee OpticaP'^

case, where he discusses certain examples of what constitutes rea-

ls. Id. at 474.

16. 283 U. S. 553 ( 193 1 ), discussed supra, n. A.

17. 348 U.S. 483 ( 1955), discussed 5///7/7/, n. 12.
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sonableness for equal protection purposes. They are as follows:

1. In the same general field of commercial activity, the evil may
be of different proportions or kinds, permitting differing kinds of

legislative treatment. The Tigner^^ case would illustrate this, where

the court sustained the Texas anti-trust law even though certain

agricultural businessmen and other men were exempt.

2. The legislature need not solve all the problems of a particular

field at the same time. It may approach the problem piecemeal, as,

for example, by dealing with only the severest manifestations of the

problem. Engel v. O^Malley,^^ a 1911 case, illustrates this. There

the court sustained an exemption from a statute for licensing persons

in the money-forwarding business of those in whose business the

average sum received for safekeeping or transmission was more than

$500, the evil being found most severe with respect to those who
forwarded small sums for newly-arrived immigrants, who were both

ignorant and helpless. Or, it would seem that the legislature might

try a rather small-scale remedy, with the apparent idea that it would

see how this worked out first before trying any wholesale remedy.

Although other illustrations of legitimate purposes furthered by

reasonable classifications are to be found in the United States Supreme

Court decisions, they also appear with quite adequate treatment in

many of the decisions of the Washington State Supreme Court. For

this reason, further treatment of equal protection is given in that

section, appearing in this report following the next section. The im-

mediate next section deals with the development of due process in

the decisions of the United States Supreme Court.

2. Due Process

The Due Process Clause of the Fourteenth Amendment to the

federal constitution reads:

".
. . nor shall any state deprive any person of life, liberty, or prop-

erty, without due process of law . .

."^^

A substantially similar clause of the Fifth Amendment imposes

a similar restraint upon the federal government.

As with the Equal Protection Clause, the decisions of the United

States Supreme Court in applying the Due Process Clause to regula-

tions of economic activity have shown very dramatic change since

18. Tignerv. Texas, 310 U. S. 141 ( 1940), discussed 5//p/Y/, n. 6.

19. 219 U.S. 128 (1911).

20. U.S. Constitution, Am. XIV, §1.
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the pre- 1935 days. In the eadier, rather brief period of extreme

protection to business activity, the court had struck down various

state regulatory laws such as those regulating hours of work in a

bakery, ^^ those outlawing "yellow-dog" contracts (in which the em-

ployee agreed upon taking his job that he would not join a labor

union ),^^ and those fixing minimum wages for women. ^^ With the

change in the court in the mid-thirties, however, such regulations

generally came to be upheld. ^"^

Currently, all that due process seems to require for legislative

regulation of economic activity is that there be a legitimate purpose

and a rational means for accomplishing that purpose. This, it will

be noted, is strikingly like the test for validity under the Equal Pro-

tection Clause, the only difference being that in the latter, the ele-

ment of classification is present.

The clearest and leading case is West Coast Hotel Co. v. Par-

rish,-^ a 1937 case challenging the Washington state law providing

for minimum wages for women. The Washington State Supreme

Court had sustained the statute; then on appeal to the United States

Supreme Court that court affirmed the decision. In an attack on due

process grounds, the employer argued that an earlier case, Adkins v.

Children's Hospital,^^ should control. In that 1923 case the court

struck down, as violating the liberty of contract found to exist in the

Due Process Clause, a minimum wage law for women in Washington,

D.C., saying, in part:

"The feature of this statute which, perhaps more than any other, puts

upon it the stamp of invalidity is that it exacts from the employer an arbi-

trary payment for a purpose and upon a basis having no causal connection

with his business, or the contract or the work the employee engages to do.

The declared basis . . . is . . . the extraneous circumstance that the em-
ployee needs to get a prescribed sum of money to insure her subsistence,

health and morals . . . Certainly the employer by paying a fair equivalent

for the service rendered, though not sufficient to support the employee, has

neither caused nor contributed to her poverty. On the contrary, to the

extent of what he pays he has relieved it. In principle, there can be no

difference between the case of selling labor and the case of selling goods. "^^

21. Lochner V. New York, 198 U. S. 45 (1905).

22. Coppagev. Kansas, 236 U. S. 1 (1915).

23. Adkins v. Children's Hospital, 261 U. S. 525 (1923).

24. See the discussion in the text, infra, n. 25.

25. 300 U.S. 379 (1937).

26. 261 U.S. 525 (1923).

27. Id. at 558.
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By contrast, in the West Coast Hotel case, the court upheld the

Washington State law. saying:

"With full recognition of the earnestness and vigor which characterize

the prevailing opinion in the Adkins case, we find it impossible to reconcile

that ruling with these well-considered declarations. What can be closer to

the public interest than the health of women and their protection from
unscrupulous and overreaching employers? And if the protection of women
is a legitimate end of the exercise of state power, how can it be said that

the requirement of the payment of a minimum wage fairly fixed in order

to meet the verv necessities of existence is not an admissible means to that

end^*'^8

A 1949 case shows the application of these considerations to

the state restrictions upon types of employment: In Daniel w Family

Security Life Ins. Co.,-^"^ the court sustained a South Carolina statute

which prohibited life insurance companies from also engaging in the

undertaking business and the undertakers from acting as agents for

the sale of life insurance. Even though the complaining company

was the only company in South Carolina which was selling a sort of

''funeral insurance" and also engaged in the undertaking business,

the court nevertheless sustained the statute, saying:

"The South Carolina legislature might well have concluded that funeral

insurance, although paid in cash, carried the same evils that are present

in policies payable in merchandise or services: the beneficiary's tendency

to deliver the policy's proceeds to the agent-undertaker for whatever the

money will buy. whether or not an expensive ceremony is consistent with

the needs of the survivors ... It is said that the 'insurance lobby' obtained

this statute from the South Carolina legislature. But a judiciary must

judge by results, not by the varied factors which may have determined

legislators' votes. We cannot undertake a search for motive in testing

constitutionality . . . We are not equipped to decide desirability; and a

court cannot eliminate measures which do not happen to suit its tastes if

it seeks to maintain a democratic system. The forum for the correction of

ill-considered legislation is a responsive legislature. We cannot say that

South Carolina is not entitled to call the funeral insurance business an evil.

Nor can we say that the statute has no relation to the elimination of those

evils. There our inquiry must stop."'^^

The licensing of persons to engage in particular businesses has

been treated by the United States Supreme Court in cases other than

the Daniel case just discussed, but, on the whole, these cases show

the same shift in emphasis from being highly protective during the

28. 300U. S. at398.

29. 336U. S. 220 (1949).

30. M at 222 and 224.
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earlier, pre- 1935 period, then very tolerant of state control there-

after. One of the earlier cases is particularly interesting because of

the prophetic dissent of Mr. Justice Brandeis: In New State Ice Co.

V. Liebmann,^^ decided in 1932, Oklahoma by statute had provided

that ice manufacturers and distributors in the state had to be

licensed, and that before any new licenses would issue, a showing

had to be made that there was a necessity for a supply of ice at the

place where it was sought to be established, and further authorized

the denial of the license if the present facilities were sufficient to meet

the public needs. The court, in an opinion by Mr. Justice Sutherland,

who, incidentally, also wrote the opinion in the Adkins^^ case dis-

cussed previously, held the statute to violate the Due Process Clause,

as infringing upon the liberty to engage in economic activity.

"Plainly, a regulation which has the effect of denying or unreasonably

curtailing the common right to engage in a lawful private business, such as

that under review, cannot be upheld consistently with the Fourteenth

Amendment. Under that amendment, nothing is more clearly settled than

that it is beyond the power of a state, 'under the guise of protecting the

public, arbitrarily (to) interfere with private business or prohibit lawful

occupations or impose unreasonable and unnecessary restrictions upon

them.' "^^

It is significant to note that the court in the Daniel case just

discussed dealing with funeral insurance, says of this language quoted

by Mr. Justice Sutherland, "According to the majority in Liggett,

'a state cannot, "under the guise of protecting the public, arbitrarily

interfere with private business or prohibit lawful occupations or

impose unreasonable and unnecessary restrictions upon them" '.
. .

But a pronounced shift in emphasis since the Liggett case has de-

prived the words 'unreasonable' and 'arbitrary' of the content for

which respondents contend."^"*

To Mr. Justice Brandeis, the decision of the court in the Lieb-

mann case was quite wrong. His dissent has, in fact, been frequently

quoted in subsequent cases; by contrast, Mr. Justice Sutherland's

opinion has not stood the test of time. Mr. Justice Brandeis first

emphasized the importance of ice to the economy and health of

Oklahoma citizens; he then pointed out that home appliances for ice

manufacture or cold storage were not then widely owned and many

31. 285 U. S. 262 (1932).

32. 261 U. S. 525, discussed 5z//?/Y/, n. 26.

33. 285 U.S. at 278.

34. 336 U. S. at 225.
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persons were dependent upon commercially manufactured ice, con-

sidered "as a household necessity, indispensible to preservation of

food and so to economical household management and the mainte-

nance of health. "^^ He further stated:

"It is urged specifically that manufacturing ice for sale and distribution

is a common calling; and that the right to engage in a common calhng is

one of the fundamental liberties guaranteed by the due process clause. To
think of the ice-manufacturing business as a common calHng is difficult;

so recent is it in origin and so peculiar in character. Moreover, the consti-

tution does not require that every calling which has been common shall

ever remain so. The liberty to engage in a common calling, like other

liberties, may be limited in the exercise of the police power. The slaughter-

ing of cattle had been a common calling in New Orleans before the

monopoly sustained in Slaughter-House Cases, 16 Wall. 36, was created

by the legislature. Prior to the Eighteenth Amendment selling liquor was

a common calling, but this court held it to be consistent with the due

process clause for a State to abolish the calling ... or to establish a system

limiting the number of licenses ... It is settled that the police power

commonly invoked in aid of health, safety and morals, extends equally to

the promotion of the public welfare. "^^

That a state should have the power, as against a claim made

upon the Due Process Clause, to make substantial changes upon

property rights and other economic rights is very clearly pointed

out in an opinion by Mr. Justice Rutledge in a 1948 case, Republic

Natural Gas Co. v. Oklahoma.^^ Although the majority opinion

disposed of the case on a purely procedural point and did not deal

with the merits of the problem, Mr. Justice Rutledge's views on the

merits of the problem were joined by three others of the court.

Speaking of the state regulation of taking natural gas, he said:

"These peculiar qualities (of natural gas), moreover, have been re-

flected in the legal rights relating to the ownership of gas in place, as well

as its extraction. They have been adapted to its nature and to that of the

competitive struggle regarding it . . . these difficulties, intensified by the

competitive struggle for the product and the inadequacy of common-law

ideas to control it, have forced both the states and the federal government

to adopt extensive regulatory measures in recent years. This has been

necessary both to conserve the public interest in this rapidly depleting

natural resource and to secure fair adjustment of private rights in the

industry. Rather than being a sacred, untouchable enclave of the common

35. 285U. S. at287.

36. 285 U. S. at 303 and 304.

37. 334U. S. 62 (1948).
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law, the field by its very nature lends itself especially to governmental

intervention for such purposes. "^^

Later on in the same opinion, the following significant passage

is found:

"So far as the federal constitution is concerned, there is no unrestricted

fee simple [a form of land ownership] in the right to drain gas from

beneath an adjacent owner's land. It is far too late, if it ever was otherwise,

to urge that the states are impotent to restrict this unfettered race or to put

it upon terms of proportionate equality by whatever measures may be

reasonably necessary to that end. Indeed our constitutional history is

replete with instances where the states have altered and restricted schemes

of property rights in response to the public interest and the states' local

needs. In some cases this has gone to the extent of abolishing basic com-
mon-law conceptions entirely and substituting new ones indigenous to their

areas and the problems they present. Perhaps the most extensive and

obvious illustrations are to be found in the systems developed in our arid

and mountainous western states for governing rights in the waters of flow-

ing streams and mining rights in respect to precious metals. Others are

not lacking. "^9

Still later, he says:

"Here as elsewhere, in considering the proper scope for state experi-

mentation, it is important that we indulge every reasonable presumption

in favor of the states' action. They should be free to improve their regu-

latory techniques as scientific knowledge advances, for here too experi-

mentation is the life-blood of progress. See Mr. Justice Brandeis dissenting

in New State Ice Co. v. Liebmann . .

."''^

Similarly in a 1951 case"*^ upholding a city ordinance forbidding

uninvited house-to-house canvassing by transient subscription-takers,

the court dealt rather summarily with a due process argument that

this restriction unconstitutionally interfered with a property right

to engage in a particular economic activity. With reference to this

argument, rested strongly on the much earlier Liebmann case, the

court said:

"Decisions such as Liebmann and Tanner . . . are hardly in point here

. . . Furthermore, neither case is in as strong a position today as it was
when Bimger (a litigant in an intervening case) appealed . . . The ques-

tion of a man's right to carry on with propriety a standard method of

selHng is presented here in its most appealing form—an assertion by a

door-to-door solicitor that the Due Process Clause of the Fourteenth

Amendment does not permit a state or its subdivisions to deprive a spe-

38. Id. at 91, 92.

39. IcL at 92, 93.

40. Id. ai 96.

41. Breard v. Alexandria, 341 U. S. 622 ( 1951

)
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cialist in door-to-door selling of his means of livelihood. But ... we think

that even a legitimate occupation may be restricted or prohibited in the

public interest. See the dissent in New State Ice Co. v. Liebmann . . . The

problem is legislative where there are reasonable bases for legislative

action."^-

The decision in a 1957 case, Corsa v. Tawes,"^^ upheld a Mary-

land statute which, in effect, completely eliminated commercial men-

haden fisheries from the state's offshore waters. The statute in terms

merely prohibited the use of purse nets within Maryland waters, but

since it was shown that menhaden could be taken economically only

by purse nets, the prohibition was effective as a practical matter.

In the course of the trial of the case it was shown that the menhaden

is an inedible fish used chiefly for oil and meal and similar products

and, in the aggregate from all United States waters and adjacent

high seas areas, constitutes a very substantial fisheries resource. It

was also shown, however, that the legislature could have concluded

that edible fish in Maryland waters relied upon the menhaden at

least in some part as their source of food, and that Maryland enjoyed

a substantial sports fishery in these waters in the pursuit of the edible

fish and further that there was a large amount of economic activity

within the state supported by the sports fishery. The menhaden fisher-

men, who had depended upon their take from Maryland waters for a

substantial portion of their total catch, claimed that this complete

prohibition deprived them of their liberty and property without due

process.

Thus, the opinion of the court dealt with two aspects of the

legislature's basis for action: (a) the administrative considerations

in the enforcement of the ban on purse nets as they might wrongfully

be used to take edible fish, and (b) the ability of the Maryland

legislature to base its determinations upon the desire to promote a

sports fishery, for the benefit of both the direct participants and

the economic activity supported by the sports fishery, even to the

extent of abolishing a commercial fishery in order to accomplish

these objectives.

The opinion in this case was written by Judge Sobeloff of the

Court of Appeals for the Fourth Circuit sitting as one member of

a three-judge court in the District of Maryland. This court is of a

special sort within the federal system designed to be convened

42. /^, at 631, 632,633.

43. 149F. Supp. 771 (D. Md. 1957); affd. 355 U. S. 37 (1957),
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specially to hear challenges to state laws based on claimed violations

of the federal constitution. In its opinion the court treated these two

aspects of the case as follows:

First, as to enforcement, should the menhaden fishery be per-

mitted, the court said:

'The difficulty of enforcement is also a salient feature entitled to

weight. It was given point by the plaintiff Corsa while on the stand. Testi-

fying that he was aware of the Maryland prohibition against purse nets

within the three-mile belt, he stated with astonishing candor that he habitu-

ally fished for menhaden within this area whenever he thought he would

not be apprehended. The difficulty of enforcement would be compounded
if purse netting for menhaden were permitted within the three-mile coastal

area. It is obvious that it would be more burdensome to police against

purse netting for food fish if purse netters were permitted to enter the

area in pursuit of menhaden; an enforcement official so testified. "^^

Second, as to the sports fishing and attendant economic activity,

the court said:

"Decision as to whether the State's interest requires a prohibition of

all purse netting in this area in order to protect sports fishing, which itself

supports a considerable industry in the State, is also a legislative preroga-

tive. It is a legitimate objective for the State to sponsor sports fishing and

the economic interests dependent upon it . . . the testimony also showed, and

it is a matter of common knowledge, that sports fishermen seriously object

to purse netting as interfering with their pursuits. ""^^

What the United States Supreme Court thought of the fishermen's

argument is indicated in a brief memorandum decision delivered by

that court on November 12, 1957: Upon the state's motion to dismiss

the fishermen's appeal from the decision of the three-judge court

"upon the ground that the questions presented are so unsubstantial

as not to warrant further argument,""*^ the United States Supreme

Court ordered, "The motion to aflRrm is granted and the judgment

is afiftrmed.'"*^

Thus, it is to be noted from this case that not only could the

legislature effectively abolish an established commercial fishery, it

could also do so for some reason other than the elimination of some

hazard to health, safety, or morals. It was for the legislature to

decide that it should put a high value on the sports fishery and its

attendant economic activity and that in order to promote this value

44. 149 F. Supp. at776.

45. Id.

46. Appellees' Motion to Affirm, p. 1

47. 355U. S. at37.
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it could sacrifice a commercial menhaden fishery. It bears repeating

that these are legislative judgments; the constitutional clauses do

not require that one commercial interest, harmless and beneficial

though it be and ancient and honorable though it be, must persist

if, in the legislature's rational determination to promote by rational

means some other legitimate value in society, the legislature decided

also that the commercial interest must give way.

C. Development of Pertinent Constitutional Clauses in the Deci-

sions of the Washington Court

1 . Equal Protection

Generally speaking, the Washington State Supreme Court's appli-

cation of the concept of equal protection has been similar to that of

the United States Supreme Court. Of course the state court has the

occasion to apply not only the Equal Protection Clause of the Four-

teenth Amendment of the federal constitution, but also the corre-

sponding clause of the state constitution. The United States Supreme

Court, on the other hand, does not purport to decide the applications

of any state constitutional provision.

The Washington court has, however, frequendy stated that it

considers the Equal Protection Clause of the federal constitution and

the corresponding clause of the state constitution to impose the

same limitation upon the state. The Washington state constitutional

provision is differently worded. It reads:

"No law shall be passed granting to any citizen, class of citizens, or

corporation other than municipal, privileges or immunities which upon

the same terms shall not equally belong to all citizens, or corporations.'"*^

Of the two provisions the Washington court has said:

".
. . this court regards the equal privileges and immunities provision

of Art. I, § 12, of the state constitution and the equal protection clause of

the fourteenth amendment to the constitution of the United States as

substantially identical. "^^

As a practical matter, of course, it must be borne in mind that

a challenge to a state regulatory scheme may well be first made in

a Washington court, where both the federal and state constitutional

provisions would be brought into question. Should this be the case,

the Washington court will, of course, apply its own interpretation

of what those clauses mean, and should a decision be made that

both the federal and state constitutional provisions have been violated.

48. Washington State Constitution, Art. 1, § 12.

49. Texas Company v. Cohn, 8 Wn. 2d 360, 374, 112 P. 2d 522 (1941),
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there will be no effective review by the United States Supreme Court,

for that court will say that the decision is adequately sustained upon

the provisions of the state constitution, even though the court in

Washington considered that the federal constitution would also pro-

duce the same result. An example of this was seen in the handling of

the recent challenge to the Anti-discrimination Act as it applied to

the sale of housing to a Negro in the 1961 case of O'Meara v.

Board.^^ In that case the Washington State Supreme Court decided

that both the Equal Protection Clause of the federal constitution and

the corresponding clause of the state constitution had been violated.

The United States Supreme Court declined review apparently upon

the ground that the decision rested upon an adequate independent

state ground. ^^ In other words, if Washington wanted to invalidate

its own law on the basis of its own constitution, the federal constitu-

tional clause was not necessary to that determination, and the United

States Supreme Court was not an appropriate agency to tell the

Washington State Supreme Court that it had misinterpreted its own
state constitution.

Because of this possibility, it is essential that an adequate analysis

of the Washington State Supreme Court's attitude toward the equal

protection concept be delineated and applied to the particular prob-

lem at hand.

The general principle is considered to be the same as pertains

to the Equal Protection Clause of the Fourteenth Amendment: (a)

find first a valid purpose or valid purposes for the legislation; then

(b) find that the classification of persons effected by the legislation

can rationally be conceived as furthering that purpose or those pur-

poses.

Though instances are numerous where the court has recited the

formula, two recent cases will be sufficient to illustrate its application.

The first of these is the 1960 case of Clark v. Dwyer,^^ where the

50. 58 Wn. 2d 793, 365 P. 2d 1 { 1961 ).

51. 82 Sup. Ct. 866 and 867 ( 1962); the word "apparently" is used in the text because,

in the absence of an opinion in elaboration (a rare occurrence), the court does

not reveal its reason for denying review upon a petition in the circumstances of

this case. Except for the fact that the state ground appeared adequate to sustain

the Washington court's decision, the case seemed otherwise qualified for review by

the Supreme Court. Another indication is that Chief Justice Warren and Mr.

Justice Stewart are recorded as being of the opinion that the case be remanded to

the Washington court to ascertain whether the judgment was based upon a non-

federal ground adequate to support it.

52. 56 Wn. 2d 425, 353 P. 2d 941 (1960), cert. den. 364 U. S. 932 (1961).
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court passed upon a grading system to be used in designating apples

for market. By the legislation, the growers of red apples were re-

quired, in order for their apples to meet the "Fancy" grade, to have

their apples show a certain per cent redness or, failing that, to have

them classed as "culls." These "culls" had to be labeled as such and

could not be shipped in boxes but only in baskets. Yet the growers

of yellow apples were not required to observe the same scheme: they

still had available to them a grade designated as "C" which could

be shipped in boxes. Red apples formerly could be graded as "C,"

but the new legislation removed this category. The growers of red

apples complained, saying that it was a violation of equal protection

in that for them there was no longer a "C" grade, while such grade

was retained for the growers of the yellow varieties. The court never-

theless held the statute to be valid, saying that the classification be-

tween the different growers was reasonably supportable. The court

said:

"Article I. § 12 of the state constitution and the Fourteenth Amend-
ment to the federal constitution . . . require that class legislation must

apply alike to all persons within a class, and reasonable ground must exist

for making a distinction between those within, and those without, a desig-

nated class. Within the limits of these restrictive rules, the legislature has

a wide measure of discretion, and its determination, when expressed in

statutory enactment, cannot be successfully attacked unless it is manifestly

arbitrary, unreasonable, inequitable, and unjust ... It may well be that

the legislature found that the marketing of apples designated as 'C grade

in standard Washington apple boxes had no adverse effect on the market

value and reputation of the fancy grades of yellow and green varieties,

and, therefore no change in the grading system for these apples was

needed . . . [and] that color differences in the yellow and green varieties

of apples are much less pronounced than in the red and partial red

varieties . .

."^^

The second case emphasizes that the court's function is not to

pass upon the wisdom of the legislation, but rather merely to see

that the legislature keeps within the broad limits of constitutionality

— here, of making at least a rational selection or description of the

persons to be affected by the legislation. In Ragan v. City of Scat-

tle,^^ a 1961 case, the court sustained a limited-license scheme for

juke-box operators in Seattle, as against an argument based upon

the concept of equal protection. In the course of the opinion, the

court said:

53. Id. at 435, 436: 353 P. 2d at 947-948.

54. 58 Wn. 2d 779, 364 P. 2d 916 (1961).
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"We are impressed with Mr. Ragan's arguments: that since many other

tavern operators are permitted to own their own juke boxes, he should be

accorded a Hke opportunity; that such individual ownership is the best

way to eliminate any racketeering or coercive methods between the com-

peting operators; and that, if the limitation of the number of juke boxes

is the goal, the way to achieve it is to limit the number of juke boxes

rather than the number of licensees; . . . However, we are not the duly

elected members of the Seattle City Council, charged with the responsibility

of enacting the legislation whereby the city limits and controls the opera-

tion of juke boxes within its limits. Whether the terms of an ordinance

are wise or unwise is a question addressed solely to the city council . . .

We cannot say that the legislation enacted by the city, regulating the

operation of juke boxes is unreasonable or oppressive, or that it does not

have a substantial relation to the accomplishment of purposes fairly within

the scope of the police power. "^^

The court then quoted with approval the language of the United

States Supreme Court from another case:^^

"It is enough for present purposes that the ordinance, in the light of

facts admitted or generally assumed, does not preclude the possibility of a

rational basis for the legislative judgment and that we have not such

knowledge of local conditions as would enable us to say that it is clearly

wrong . .

."57

The Washington State Supreme Court has been fairly tolerant

in deciding what purposes of legislation are to be considered legiti-

mate, so far as application of equal protection standards is con-

cerned. The usual statement is that so long as the purpose of the

legislation is the promotion of the health, safety, morals or welfare

of the people of the state, any legislative classification to further

those ends is valid. The obvious purposes which fall within this

broad definition would certainly include regulations pertaining to

the qualifications of persons who serve the public for which a certain

degree of skill is required. For example, legislation requiring certain

standards for doctors or lawyers would certainly be sustainable. Or,

legislation classifying persons as to age in the issuance of drivers'

licenses is clearly aimed at the legitimate purpose of promoting the

safety of those using the highways.

More important to the problem at hand are cases illustrating

that the Washington court recognizes less obvious illustrations of

valid purposes than the previous examples given. For example, it

55. Id. at 786; 364 P. 2d at 920.

56. Ohio ex rel. Clarke v. Deckebach, 274 U. S. 392 (1927),

57. 58 Wn. 2d at 786, 787; 364 P. 2d at 920.
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recognized in the case previously mentioned^^ dealing with the Anti-

Discrimination Act as applied to the sale of housing that it was a

legitimate public purpose for the legislation to try to prevent dis-

criminations on account of race in the sale of houses, since such dis-

criminations contributed to the existence of slum areas in large cities

and to difficulties with juvenile problems and crime control. Or, as

in the case concerning apple grading just discussed, ^^ the court

recognized it as a legitimate legislative purpose that the welfare of

the apple industry be promoted. The court specifically noted that

Washington is the nation's largest producer and shipper of apples

and that the value of the Washington crop was about $75 million

annually. The court also pointed out that legislation need not be

confined strictly to the preservation of public health, safety, and

morals; it has a much broader base, carrying validity if it simply

preserves or promotes the public welfare. Dealing with this particular

segment of the state's economy, shown to be highly significant to

Washington, the court said:

"The wisdom of this change [in the grading scheme] is a matter within

the province of the legislature, not of this court, and its purpose, which we

assume to be for the protection of the reputation of Washington apples

and the betterment of the industry, and as a result of the general welfare,

is one which could properly be served in the exercise of the police

power."^^

In a 1955 case^^ in which certain off-shore fishing licensing fees

were challenged, the court, in holding that the legislation was for

a valid legislative purpose, first quoted from an earlier case dealing

with a lower standard of care legislatively prescribed for the opera-

tion of automobiles (in order to avoid collusion between hosts and

their guest-passengers): ".
. . the state . . . may prescribe laws tending

to promote the health, peace, morals, education, good order, and

welfare of the people . .

."^^ Then, as to the regulation of the fishing

industry accomplished by the legislation under review, the court

said: "We conclude that regulation and conservation of our salmon

industry . . . promote the 'good order and welfare of the people'

58. O'Meara v. Board. 58 Wn. 2d 793, 365 P. 2d 1 (1961). discussed supra, n. 50.

59. Clark v. Dwyer. 56 Wn. 2d 425, 353 P. 2d 941 (1960), cert. den. 364 U. S. 932

(1961), discussed supra, n. 52.

60. Id. at 433; 353 P. 2d at 946.

61. Frach V. SchoeUler, 46 Wn. 2d 281, 280 P. 2d 1038 (1955).

62. Id. at 285, 286; 280 P. 2d at 1041, quoting from Shea v. Olson, 185 Wash. 143.

153;53P. 2d615, 619 (1936).
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. .
."^^ Later on, the court said, "The regulation of our salmon in-

dustry for conservation purposes certainly bears directly on our

state's general welfare/'^"^ Still later it said, "It [the fishing industry]

is an affair of great public interest and concern. "^^

The important thing to notice about the two foregoing cases is

that the regulation was in the interest of promoting the economic

welfare of the state. It had nothing to do with the health of the

Washington residents, so far as the quality of food they ate was

concerned. In the apple case, for instance, the red apple growers

who complained were most insistent that their not-quite-so-red apples

were every bit as healthful as the really-red ones; the important point,

however, was that it was the redness quality which appealed to the

consumer. Since he was most likely to be an out-of-state person,

the only benefit to be derived by the State of Washington was in the

increased well-being of the apple industry from the increased sales

to be expected from the redness of the apples. Washington apples,

in other words, compete well on foreign markets because the red

varieties are held to a very high standard of redness.

One further aspect of the "valid legislative purpose" requirement

should be observed: Occasionally, the argument comes up in a

challenge to some incidental aspect of the legislation, not with respect

to its main purpose. When this happens it is important to notice that

in addition to a main legislative purpose, there are frequently one or

more subsidiary purposes, all equally valid; usually these are pre-

sented for legislative judgment because they are involved in the

means by which the legislature chooses to effect its primary purpose.

To put this point in concrete illustrative terms: In Campbell v.

State, ^^ a 1942 case, the court dealt with a legislative requirement

that a dentist could not conduct a dental office in his own name
without being personally present in that office during a majority of

the time that such oflFice was open, thus effectively preventing "chain-

dentistry." The court first held that this statute had a legitimate pur-

pose: "Certainly it is within the province of the legislature to protect

the public against all forms of fraud and deception tending to con-

ceal the professional identity of the dentist who is, in fact, rendering

63. Id. at 286; 280 P. 2d at 1041.

64. Id. at 288; 280 P. 2d at 1042-1043.

65. Id. at 290; 280 P. 2d at 1044.

66. 12 Wn. 2d 459, 122 P. 2d 458 (1942),
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the service . .
."^^ Then the court dealt with an exception in the

statute which provided that the prohibition of the statute was not

to apply to persons who had such offices before the effective date of

the act. To this proviso an objection had been raised "that it creates

a specially privileged class. It is vigorously contended that the classi-

fication pursuant to which some dentists are permitted to conduct

dental offices in a manner forbidden to others is arbitrarily rested

solely on the mere caprice of time, and that such discrimination is

completely lacking in any reasonable basis. "^^ To meet this objec-

tion, the court pointed to other considerations than just the principal

one of preventing a fraud upon the public. They were three in

number, only one of which in any real way furthered the basic

scheme: (a) every statute has to have a beginning date; (b) persons

had invested heavily in time, labor and capital in the establishment

of chain dental offices at a time when such was lawful and to pro-

hibit their operation would result in heavy financial loss; and (c)

even those thus protected by the grandfather clause would "in the

ordinary course of human events" not last into perpetuity. "In time,

more or less prolonged, all such dental offices will cease to function. "^^

A further subsidiary purpose has occasionally been noted in

cases dealing with grandfather clauses, where the person affected by

the legislation claimed a denial of equal protection in the exclusion

of the person presently in business at the effective date of the legis-

lation: Particularly in an earlier era of United States Supreme Court

history, legislation which applied in a sense retrospectively might

well be considered in itself thereby unconstitutional as a deprivation

of property. The understandable concern of the legislature for possi-

ble invalidation of its enactments from this source would thus furnish

a legitimate purpose to be served by providing a grandfather clause.

The Washington court in Spokane v. Coon7^ a 1940 decision, dis-

cussed with approval a United States Supreme Court case^^ in which

this consideration was an important factor. In that case, the Kansas

legislature had required that all black powder for use in a coal

mine had to be delivered in the original sealed packages but then

exempted those deliveries which were yet to be made under existing

67. Id. at 467; 122 P. 2d at 462.

68. Id. at 469; 122 P. 2d at 463.

69. /J. at 471; 122 P. 2d at 464.

70. 3 Wn. 2d 243, 100 P. 2d 36 ( 1940).

71. Williams v. Walsh, 222 U. S. 415 ( 1912),
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contracts. In speaking of this exemption the United States Supreme

Court is quoted as follows:
"

'. . . [T]here are nevertheless other

considerations to be taken into account. The statute is criminal. A
retrospective operation of it was to be avoided, might indeed be

illegar."^^

Purely administrative considerations also serve as a legitimate

subsidiary purpose. Often, for example, a person will object to some

legislative classification on the ground that either he should not

have been included or that someone else who is likewise a source

of harm to be avoided by the statute is exempted from its operation.

Yet, such factors as the diflficulties of effective enforcement as to

the persons exempted from the statute, or the extra expense in-

volved, will justify the classification. State v. Kitsap County BankP
a 1941 decision, is a good illustration. In that case the bank argued

that the state's unemployment compensation statute was unconsti-

tutional, objecting upon the ground, among others, that in providing

for the law to apply only to those employers who had eight or more

employees the legislature had further provided that where various

"employing units" were controlled by "the same interest," the total

number of employees of all these units was the critical number: if it

was eight or more, the act applied. The bank objected to this as

an unreasonable classification of employers. The court, however,

held the act valid, saying with respect to this particular argument:

"Obviously the reason for [the enactment of the provision concerning

'employing units' controlled by 'the same interest'] was to prevent persons,

who would otherwise fall within the classification of employers within the

terms of the act, from evading the statute through various forms of dis-

integrated ownership and control, thus lessening the number of employees

within the protection of the act . . . Contemplation of some of the practical

difficulties in the administration of the act renders the matter even clearer

... It cannot be held that the legislature, in failing to further refine the

classification now under discussion so as to exempt therefrom persons who
were not actually engaged in any evasive practice, was acting unreasonably,

arbitrarily, or capriciously. The practical difficulties of devising a statute

which would operate to prevent such practices, while not applying to other

cases, and the expense involved in connection with the administration of

such refined legislation, afford ample justification for the broad inclusive

features of [the challenged section]."'^'*

That such subsidiary considerations can be a legitimate basis

72. 3 Wn. 2d at 252, 253; 100 P. 2d at 40.

73. 10 Wn. 2d 520, 1 17 P. 2d 228 (1941 ).

74. Id. at 525 and 527, 528; 1 1 7 P. 2d at 23 1 , 232.



LEGAL ANALYSIS 79

for legislative classifications of persons is important to the problem

at hand, especially when the details of any particular scheme for

restrictive licensing are scrutinized. This will be particularly true

when one considers the characteristics of the grandfather clause,

the transferability of licenses, or other similar details.

It must also be pointed out that certain imperfections in legis-

lative classifications must be tolerated; in other words, the court

does not expect the impossible from the legislature. Legislation of

necessity has to be somewhat general, it must look ahead, it must

try to envision all the circumstances which will come within the

sweep of language employed, but it cannot meet the difficulties of

every person who might be affected. All citizens must accept the

discomforts of this inherent difficulty with legislation. Certain of

these "imperfections" are so recurrently raised in litigation and held

to be insufficient bases for invalidity that a separate enumeration of

them is desirable:

First, it is not a basis for holding a statute to violate the equal

protection concept that the particular litigant who complains of the

classification is, himself, one who does not contribute to the evil

sought to be corrected or avoided. To put the clear case first, suppose

a 15-year-old boy sues the Director of Licenses to force the issuance

of a driver's license to him, offering to prove that he is as competent

a driver as all or most 1 6-year-old drivers. He reasons that since the

legislative classification of persons into the group 16 and over and

those under 16 is an attempt to license only competent drivers, and

since he is competent, the regulation is unreasonable as to him. The

court would certainly not be persuaded. The proper basis for the

court's reaction would be that a legislature cannot be expected to

effect hs general purpose (here, safe driving) by exact measurements

of the talents of each driver in the state. It is sufficient to make a

good approximation of how old persons generally must be before

they, taken as a whole, have the ability and judgment to be safe

drivers.

The point, not with reference to drivers, but with reference to

dentists, has been argued in litigation. The "chain-dentistry" case

referred to earlier contains such an aspect. In that case, Campbell

V. State J^ the court said:

"It may well be that the operation of the office in Tacoma, which

appellant desires to open under his own name, would, in and of itself,

75. 12 Wn. 2d 459, 122 P. 2d 458 (1942), discussed supra, nn. 66-69.
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result in no harm to the pubhc. The legislature, however, was entitled

to consider and deal with the general problem of the commercial exploita-

tion of the dental profession. If, in the opinion of the legislature, chain

ofhce dentistry and dental offices conducted under corporate or fictitious

names, or under the name of a dentist who has nothing to do with the

practice of the profession in connection with the carrying on of the office,

tend to introduce into the profession unscrupulous practices which tend

to lower the ethics and standards of the dental profession, to the injury

of the health of the community and the public welfare, the legislature had

the poy/er to place the limitation in question upon the general practice of

the profession, even though in certain cases the act forbidden might not

result in any of the evils which it was believed might follow from the

frequent employment of the forbidden practice. "^^

A further factor which the courts consider wholly immaterial

in judging the constitutionality of legislation is the legislative motive,

as distinquished from its purpose. Assuming the court has found that

there is, indeed, a legitimate purpose to the statute, such as the

promotion of the public health, the court simply will not inquire

whether the motive of some of the legislators might, in any particular

case, have been to favor one person who might benefit from the

statute. A striking example of this occurred in Continental Baking

Co. V. Mount Vernon/^ a 1935 decision upholding a city ordinance

licensing bakeries and bakery-product deliveries. The point for argu-

ment was an exception in the statute for retail stores making retail

deliveries. After pointing to the legitimate purpose of the regulations

and the reasonableness of the means taken to effect those purposes,

the court dealt with the argument of favoritism as follows:

"The appellants [a state-wide concern with home office in Seattle]

charge that the purpose of the ordinance is to hamper them in competing

with local manufacturers of bakery products. We are not permitted to

speculate on the motives prompting the city council in the enactment of

the ordinance, so long as we find it reasonable on its face and within

the city's power. "''^

Recurrent throughout Washington decisions dealing with equal

protection concepts is the thought that all persons "similarly situated"

must be equally treated, or that the law must bear upon such people

equally. This, it should be apparent, is but another way of saying

that if the legislature wants to differentiate between groups of per-

sons, there must be some basis for doing so in view of the objective

to be accomplished by the legislation. As applied to a situation in

76. /t/. at 467, 468; 122 P. 2d at 462, 463.

77. 182 Wash. 68, 44 P. 2d 821 ( 1935).

78. Id. at 73; 44 P. 2d at 823.
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which it has become apparent to the legislature that the public good

is served by restricting the number of participants in a given economic

activity, there should be some rational step taken to effect such a

reduction. Since this objective has no strictly personal characteristic

such as how good a fisherman a particular person may be, then any

scheme which is at least neutral toward applicants should be sufficient.

In this sense it could be said that of all persons who would like to

become fishermen, they all at least have an even and fair chance

of becoming such. This might be compared to the fair and even

chance which all persons have of becoming a doctor or a lawyer.

Some may make it; others may not; but at least the legislature will

have gone about it in a fair way. The law will "bear equally on all

persons similarly situated."

It should be further emphasized that all legislation is bound to

have its incidental good and bad effect which simply cannot be

entirely eliminated, nor should the existence of this collateral effect

be used as a basis for invalidating legislation. For example, in pre-

scribing the location of a highway or a bridge, some persons as a

purely incidental matter are going to suffer from the depreciation of

their property; others are going to benefit from the increased utility

of their property by its proximity to the highway or bridge. So it

must be with other legislation. Here, a restrictive licensing system

will probably benefit those who can become fishermen; and it is

equally true that those who do not become fishermen will be hurt.

These are not the primary consequences of the legislation, for its

purpose was and is in entirely different terms. Rather, it is in terms

of the larger public good, measured by the legislature and found

by it to be served by the restrictive licensing scheme.

In Campbell v. StateJ"^ the case involving chain dentistry, the

legislature permitted present operators to continue under a grand-

father clause. The court dealt with the argument that the grandfather

clause favored present operators in the following language:

'it is true that such persons may exercise a privilege denied to others,

but this same result follows from many lawful statutory classifications.

Certainly such persons are granted no monopoly in the sense that compe-

tition with them is limited. By any lawful classification, rights more or

less exclusive are vested in particular classes of persons. If for this reason

legislative classification is unlawful, it would seem that such classifications

could seldom be sustained. "^^

79. 12 Wn. 2d 459. 122 P. 2d 458 ( 1942). discussed supra, nn. 66-69 and 75-76.

80. Id. at 472, 473; 122 P. 2d at 464.
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2. Due Process

The decisions of the Washington State Supreme Court with re-

spect to due process of law as appHed to economic activity stem

in part from the constitution of the state and in part from the Due

Process Clause of the Fourteenth Amendment to the federal consti-

tution. There is such an intermixture between the two, plus a sub-

stantial body of law dealing with the same problems in terms of

the "police power," that it is probably best to separate the various

factors first, in order to promote a better understanding of the case

law later discussed.

First, just as the Washington court has had occasion to apply

the Equal Protection Clause of the Fourteenth Amendment, so it

has also had occasion to apply the Due Process Clause of the federal

constitution to various cases which have come before it. In addition,

and unlike the United States Supreme Court, the Washington court

also has occasion to apply the corresponding clause of the state

constitution. This state clause is Art. I, §3, "No person shall be

deprived of life, liberty, or property, without due process of law."

This is substantially identical to the Fourteenth Amendment pro-

vision, which reads, ".
. . nor shall any State deprive any person of

life, liberty, or property without due process of law."

The Washington court has not made any differentiation between

the application of the two due process clauses, frequently stating

that they mean the same. For example. Judge Main in State v.

Pitney, ^^ a 1914 case, said, ".
. .[T]he due process of law clauses in

the state and Federal constitutions are substantially the same."^^

A further terminology, however, so frequently appears, especially

in the state cases, that some discussion is warranted: Often when

the problem is whether some particular legislation infringes upon

the due process clauses, the court talks in terms of what legislation

is justified by the "police power."

At least for purposes of logical analysis the term is an unfor-

tunate one, for it has led to considerable confusion. Properly speak-

ing, it means only that so far as our formal scheme of government

is concerned, the state is empowered to enact all laws except as

the state and federal constitutions may impose restrictions. This

power of the staie has often been referred to as the "reserved"

81. 79 Wash. 608, 140Pac. 918 (1914).

82. Id. at 616; 140 Pac. at 919.
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power or as a reservoir of power. The difficulties have been intro-

duced, however, in attempting to define its outer hmits, thinking

apparently that it had some such limits apart from those constitu-

tionally imposed. In truth, there need be none, except perhaps as

there might be some political philosophy about the right of the people

to go outside of constitutional government. Presumably, however,

our governmental system is complete, and so long as the definition

of those outer limits of the "police power" coincided with the re-

strictions which the constitutions imposed upon the states, there

was no real difficulty introduced in considering the police power as

a separate entity. When, however, the police power was thought to

be either something less than what the constitutions allowed or as

something more, then logical difficulties were introduced which have

plagued the courts. Unfortunately for the problem herein discussed,

the difficulties may still persist in some degree.

That the police power is affirmatively larger than permitted by

the constitutional limits was asserted, for example, in Frach v. Schoet-

tler,^^ a 1955 case in which the court stated:

"Appellants' rights with reference to the 'due process clause' and the

'privilege and immunity clauses,' as set out in Art. I § 3 and 12, of the

state constitution, and in § 1 of the fourteenth amendment to the United

States constitution, are not abridged by the act in question. It is the estab-

lished rule in Washington that none of these constitutional provisions

applies to law enacted by the state legislature in the exercise of its police

power [citing three earlier Washington cases]. "^"^

This statement was returned to the court in Peterson v. Hagan,^^

a 1960 case, where
".

. . [T]he attorney general argues that the equal protection clause

and the due process clause of the fourteenth amendment to the United

States Constitution and Art. 1, § 12 of the state constitution do not apply

to legislation enacted under the police power. This court itself has used

such broad language . . . [But] we reject flatly the argument that the due

process and equal protection clauses of the federal and state constitutions

do not apply to statutes enacted in the exercise of the police power.

Otherwise, the result would be a police state, and legislative branch of the

government would be omnipotent. "^^

IVIore subtle and perhaps more inimical to the general welfare

has been the other consequence, of conceiving the police power as

83. 46 Wn. 2d 281. 280 P. 2d 1038 ( 1955)

84. Id. at 291; 280 P. 2d at 1044.

85. 56 Wn. 2d 48, 351 P. 2d 127 (1960).

86. /i/. at 52, 53:351 P. 2d at 130.
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being actually smaller than would be allowable under the constitu-

tions. This was particularly acute in situations where the court con-

sidered that the police power could be exercised only to pass legis-

lation furthering the "public health, safety, or morals." Would this

exclude legislation passed for some other purpose?

While this was concededly not the dominant limiting factor in

the court's opinion in Seattle v. Ford,^' a 1927 case, the court there

certainly had a very strict view of what was permitted under the

"police power." The ordinance being challenged was one requiring a

$10.00 per day fee for a hawker's license. The defendant, in a meat

market on private property, but near the public way, held up T-bone

steaks and called to passersby in an effort to sell his wares. Apparently

the passersby could be either on the sidewalk or on the private prop-

erty, there being no barrier. The court held the ordinance unconsti-

tutional, as outside the police power, saying:

"The courts will go far in sustaining the exercise of the police powers

for the preservation of the public health and safety, and in so doing

private rights in conflict therewith are overridden; but on the other hand,

the courts are equally concerned to see that, under the guise of protecting

the public, private business—especially that carried on upon private prop-

erty— is not arbitrarily restricted or interfered with . . . Our own cases

[citing two and referring to others as illustrative] in the main, relate to

ordinances establishing fire limits, fire escapes, weights and measures,

building ordinances and the like, and fall clearly within the public health

and safety rule, or they involve businesses, though of a private nature,

which are in themselves injurious and harmful and are therefore prohib-

itable. None of these cases is at all helpful here."^^

In the material which follows, therefore, will be repeated refer-

ences to cases discussing police power, where the case is discussed in

the text as involving the due process clause. It will facilitate analysis

if they are considered, conceptually at least, as measuring the same

thing— the extent of legislative power. In the case of the "police

power" approach, the measure is in terms of determining the size

of the power; in the "due process" approach, the measure is in terms

of determining the restrictions upon power imposed by the due

process clauses. Under either approach, the result should be the same.

The growth in Washington law in the application of due process

to state regulations of economic activity has been quite similar to that

of the federal law under the federal constitution. Thus the current

87. 144 Wash. 107, 257 Pac. 243 ( 1927).

88. /^/. at 110, 111 and 112, 113; 257 Pac. 244, 245.
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test in the Washington court of adequacy under due process, for

example, can probably be stated in much the same terms as for the

federal court: If there be a legitimate purpose to be accomplished

by the legislature and a rational means selected to effect the purpose,

the regulation is valid. In the definition of "legitimate" as used here,

about the most that can be stated is that the act must be intended

to further the general welfare, or as sometimes stated, be for the

public good. As will be developed, the earlier cases, some of them

particularly, seemed to insist that the permissible categories included

only those measures which were for the public health, safety, or

morals. A recent case will illustrate the inadequacy of that specifi-

cation of legitimate purposes. The case is Clark v. Dwyer,^^ the 1960

decision upholding the apple grading system described earlier in this

report under the discussion of equal protection. It had been strenu-

ously argued in the briefs submitted in that case that the apples

relegated to the "cull" category were healthful and free of blemishes,

and hence to change the grading system to call them "culls" did not

promote health or safety, and thus deprived the growers of their

property without due process of law. The court rejected this argument,

saying:

"The wisdom of this change is a matter within the province of the

legislature, not of this court, and its purpose, which we assume to be for

the protection of the reputation of Washington apples and the betterment

of the industry, and as a result the general welfare, is one which could

be properly served in the exercise of the police power. ''^^

This was but a reaffirmation of the same view expressed and

applied in a much earlier case. State v. Pitney, ^^ decided in 1914.

In that case the court upheld a prohibitory tax on trading stamps

used as "trade stimulants." Against an argument that there was

nothing immoral, unhealthy or unsafe about the use of trading stamps,

the court said:

-The early decisions define this power [of the legislature] as extending

to those regulations promulgated by or under the authority of the legisla-

ture which had for their object the promotion of the public health, the

public morals, or the public safety. Without reviewing the evolution of the

law upon this subject, as evidenced by the decisions of courts of last resort,

it may be said that, whatever may be the limits by which the earlier deci-

sions circumscribed the power, it has, in more recent decisions, been

89. 56 Wn. 2d 425, 353 P. 2d 941 ( 1960), cert. den. 364 U. S. 932 ( 1961 ). discussed

supra, nn. 52-53 and 59-60.

90. Id. at 433: 353 P. 2d at 946.

91. 79 Wash. 608, 140 Pac. 918 ( 1914), discussed 5///?/v/. n. 81.
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defined to include all those regulations designed to promote the public

convenience, the general welfare, the general^ prosperity, and extends to

all great public needs, as well as regulations designed to promote the

public health, the public morals, or the public safety. "^^

This case, incidentally, was fully reviewed by the United States

Supreme Court and there affirmed. ^^ In that decision, the United

States Supreme Court likened the use of trading stamps to gambling,

pointing out that the trading stamp's easy availability made the

buyer think he was getting something for nothing, whereas, as a

matter of fact, he was really paying for the products which the

coupons brought him. The legislature was thus protecting the buyer

against improvidence induced by his own greed. This, of course, is

one of the justifications for laws against gambling. Perhaps one

could fit this into a classification of a law enacted in the interest of

public morality; it would seem more accurate to recognize both the

trading stamp law and the gambling laws as separately maintainable

upon the straight-forward basis that the legislature serves a public

purpose in protecting a person from the unfortunate consequences

of his own greed.

The claims asserted under the heading of due process protection

of economic interests have been many and varied. They have included

those which flow from ownership of land or other tangible property,

from contractual relationships or relationships in commercial trans-

actions involving negotiable instruments, and from the conduct of

a great variety of occupations.

Two cases dealing with state regulations which restricted the

time during which clams could be harvested commercially illustrates

claims made on the basis of property ownership. In each of these

the court decided that the restrictions could constitutionally be applied

even to a person who wanted to dig his own clams upon his own
land. In the first of these cases. State v. Van Vlack,^"^ decided in 1918,

the court said:

".
. . We arc of the opinion that the act in question, as applied to

private owners of clam beds in tide lands abutting on Puget Sound, is not

unconstitutional. Let it be remembered that property in clams is not the

result of human effort or industry; such property is acquired by the

uncontrolled forces of nature. It cannot be said, therefore, to be unreason-
able to so regulate the use and enjoyment of this manna-like possession by

92. /^. at 610, 611; 140 Pac. at 919.

93. Pitney V. State of Washington, 240 U. S. 387 ( 1916),

94. 101 Wash. 503, 172 Pac. 563 (1918).
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a private owner as to conserve the interest, not only of the pubhc, but of

the private owner as well. He is not deprived of his property by the act

in question/'^^

This case was approved and applied again to a private owner

of the clams and clam beds under a similar statute restricting the

time during which razor clams could be dug commercially. The

later case, Wiegardt v. Brennan,"^^ was decided in 1937.

In a somewhat different setting but similarly dealing with a

claim based on ownership of property is a 1940 case dealing with an

act passed for a different purpose. In this case, State v. Sears,^^ the

court held constitutional a statute which prevented the owner of

property from selling it at any price he chose. The statute, passed

in 1939, was aimed at acts done with the purpose of injuring com-

petitors or destroying competition, such as preventing unfair trade

practices, outlawing "loss leaders" and sales at different prices for

the same items sold by the same operator at two different stores

within the community. By a 5-4 vote, the court upheld the statute,

saying:

"We believe it has become firmly established that the police power

of the state extends not only to the preservation of the public health,

safety and morals, but also to the preservation and promotion of the public

welfare . . . We may or may not agree with the economic philosophy of

the unfair practices act, but it is no part of the duty of this court to

determine whether the policy embodied in a statute is wise or unwise. It is

primarily a legislative, and not a judicial, function to determine economic

policy. If it be declared legislative policy to curb unrestrained and harm-

ful competition, by measures which are not arbitrary or discriminatory,

it is not for us to say the rule is unwise. "^^

Similarly, contractual relationships have been constitutionally sub-

jected to substantial legislative restrictions. These instances for the

most part have involved statutory regulations of hours and wages.

The Washington case of Parrish v. West Coast Hotel Co."^"^ was the

case which, when it was decided by the United States Supreme

Court, ^^^ became the leading case for the proposition that the state

could constitutionally require a minimum wage scale for women.

Yet when the case had been decided by the Washington court, that

95. Id. at 509: 172 Pac. at 565.

96. 192 Wash. 529, 73 P. 2d 1330 { 1937).

97. 4 Wn. 2d 200, 103 P. 2d 337 ( 1940).

98. hi. at 204 and 207; 103 P. 2d at 340, 341.

99. 185 Wash. 581, 55 P. 2d 1083 (1936).

100. West Coast Hotel Co. v. Parrish, 300 U. S. 379 ( 1937). discussed .s//pn/. nn. 25,27.
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court also had held the state law valid. This position was reaffirmed

in Peterson v. Hagan.^^^ a 1960 case dealing with a state fair labor

standards act. While holding the act unconstitutional upon a narrow

and strict interpretation of the requirements of equal protection, the

court summarily disposed of the argument that due process forbids

legislation which would apply generally to restrict the hours and

wages of labor, §aying:

"But since that decision [West Coast Hotel Co. v. Parish] and United

States V. Darby'^^^ [a 1941 United States Supreme Court decision] sus-

taining the constitutionality of the Federal Wages and Hours Act, the

right of the legislature to regulate hours and wages is not open to serious

question . . . Seattle v. Smyth^^^ [a 1900 Washington decision], to the con-

trary notwithstanding ... It remains only to say that Seattle v. Smyth,

supra, is now overruled. "^^"^

Similarly, a legislative change in a former rule with reference to

negotiable instruments used in commercial relationships can be

effected without violating the due process concept even though the

change is not for the immediate health, safety, or morals of the public

and even though it may operate to relieve a bank of its own negli-

gence, putting the loss on a person who acted without negligence.

In this case. Overtake Homes, Inc. v. Seattle-First National Bank,^^^

decided in 1961, the legislature had provided that the bank which

honored a forged check could nevertheless charge the check to the

account of the depositor whose signature was forged unless the de-

positor notified the bank of the forgery within sixty days after the

cancelled check was returned to the depositor. The former rule under

the non-statutory law had allowed the depositor a reasonable time

after the discovery of the forgery, not necessarily this absolute sixty-

day period. The court upheld the statute, saying:

"It is well settled that, inasmuch as banks are indispensable agencies

through which the industry, trade, and commerce of all civilized countries

and communities are carried on, the business which they transact, though

for private profit, is of a pre-eminently public nature, and is therefore

universally recognized as a proper subject of legislative regulation . . . That
act did not deprive the plaintiff of any right which it hitherto had [the law

had been changed before plaintiff deposited his funds], and it was well

within the power of the legislature to change the common law ... It must

101. 56 Wn. 2d 48, 351 P. 2d 127 (1960), discussed supra, nn. 85-86.

102. 312U.S. 100 (1941).

103. 22 Wash. 327; 60 Pac. 1 120 (1900).

104. 56 Wn. 2d at 54, 55; 351 P. 2d at 131.

105. 57 Wn. 2d 881, 360 P. 2d 570 ( 1961 ).
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be presumed that the legislature determined that to promote the orderly

and efficient conduct of the banking business, the duties of depositors,

and the liabilities of banks should be defined more specifically than they

were at common law/'^^^

Due process has often been asserted in an attempt to immunize

persons in the conduct of their occupations from legislative control

or prohibition. As a general rule, most of the state regulations have

dealt with the validity of qualifications which have been prescribed

by the legislature. An obvious example of a qualifications case is

EUestad w Swayze,^^^ a 1942 case holding that chiropractors could

constitutionally be required to pass a basic medical examination.

Others have dealt with architects, ^°* plumbers, ^^^ barbers,^ ^^ etc. In

nearly every instance the statutory scheme was upheld as being rea-

sonably appropriate to promote the public good, although there

were some cases in which the particular method employed by the

legislature or by the administrators working under the legislative

scheme ran afoul of some constitutional limitation. This happened,

for example, with respect to pilots, in the 1939 case of State ex rel.

Sater \\ State Board of Pilotage Commissioners}^^ There the pilotage

commissioners, under a legislative scheme for requiring examinations

to determine that prospective pilots were qualified, were claimed

to have used that scheme to refuse to permit otherwise qualified per-

sons even to take the examination. The court held that if these claims

could be factually established, the procedure would violate equal

protection requirements because it appeared to be rank favoritism.

Basically, however, such a qualification requirement would be above

question.

The general principle was well stated by Judge Main in State

V. Pitney ^'^^ a 1914 case referred to earlier dealing with a prohibi-

tory tax on the use of trading stamps. After setting forth the broad

purposes for which legislatures can enact regulatory or prohibitory

legislation, in terms simply of serving the general welfare, he quoted

106. Id. at 884, 885; 360 P. 2d at 572, 573.

107. 15 Wn. 2d 281. 130 P. 2d 349 ( 1942).

108. Sherwood v. Wise, 132 Wash. 295, 232 Pac. 309 (1925).

109. Tacoma v. Fox, 158 Wash. 325, 290 Pac. 1010 (1930). overruling State ex rel.

Richey v. Smith, 42 Wash. 237, 84 Pac. 851 (1906), where the court had held

invalid a licensing scheme for plumbers.

110. State V. Walker, 48 Wash. 8,92 Pac. 775 (1907).

111. 198 Wash. 695, 90 P. 2d 238 (1939).

112. 79 Wash. 608, 140 Pac. 918 ( 1914), discussed 5//p/a, nn. 81-82 and 91-93.
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from an opinion of the United States Supreme Court in Schmidinger

V. Chicago :'^^^

" 'The right of state legislatures or municipalities acting under state

authority, to regulate trades and callings in the exercise of the police power
is too well settled to require any extended discussion . . . what such regula-

tions shall be and to what particular trade, business or occupation they

shall apply, are questions for the state to determine . .
.'
"^^

D. Application to the Particular Problem

The foregoing analysis of the constitutional requirements for the

validity of state regulations of economic activity can, in general

terms, be reduced to a fairly simple statement which, it will be

noted, should satisfy the requirements of both equal protection and

due process. It is this: regulations of a business activity are valid if

they are the result of legislative judgment based on factual infor-

mation, rationally deciding from those facts how to alleviate a

harm which is currently being caused or threatened to be caused

to the welfare of the persons within the state, or, affirmatively, how to

further that welfare. That the legislature must make a rational choice

based on those facts also implies that it should act fairly as among
the different persons within the state who may be affected by the

legislation. This latter requirement is often stated in these terms:

any differences in treatment must be related to the problem to be

solved, making only such discriminations among persons as could

rationally be thought appropriate to the solution of the problem.

It will be noted, incidentally, that this test does not require everyone

to agree that the solution chosen by the legislature is the one that he,

himself, were he a legislator, would have chosen. All that is required

is that a reasonable body of fair-minded men could have chosen

this particular solution to the problem.

One further subsidiary aspect should also be noted:

In determining the factual details which the legislature thinks to

constitute the problem and the means appropriate to its solution,

the legislature can inform itself as it chooses. Its decision to legislate

thereupon will be sustained by the court if there is any basis in fact

for it to consider that there is a legitimate legislative purpose to

be served by the legislation it enacts. The methods employed by a

legislature in this process are peculiarly its own and may range from
research work such as this project with the University of Washington

113. 226U.S.578 (1913).

1 14. 79 Wash, at 611 ; 140 Pac. at 919.
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illustrates, to committee hearings at which evidence is taken, to the

most informal and casual contacts of the individual legislators with

their constituents and others, to matters of common knowledge in the

community or state. In this project, where there have been extensive

biological and economic factual studies, several legislators themselves

undoubtedly have other pertinent facts within their own knowledge,

for this particular field of salmon fisheries is of major importance and

significance in the history and present economy of the State of

Washington.

Where in this portion of the report, therefore, references are made
to factual details, they are made solely to show that there is some

basis for legislative action. Undoubtedly there are more and possibly

varying factual details in the minds of many persons both within and

without the legislature.

This important viewpoint of the function of the legislature with

respect to its factual basis for legislation has been forcefully stated

on several occasions by the Washington court. Perhaps the best is in

a relatively old case, in an opinion by Judge Main written in State

V. Pitney, '^^^ a 1914 case:

"In determining whether the provisions of a law bring it within the

police power, it is not necessary for the court to find that facts exist which

would justify such legislation. If a state of facts can reasonably be pre-

sumed to exist which would justify such legislation, the court must pre-

sume that it did exist and that the law was passed for that reason. If no

state of circumstances could exist to justify the statute, then it may be

declared void because in excess of the legislative power." [Emphasis

supplied. ]^^^

A recent application of that same policy is seen in Clark v.

D\\T^/',"^ the 1960 decision upholding a change in the color-grading

system used for apples discussed earlier in this report:

"It may well be that the legislature found that the marketing of apples

designated as C grade in standard Washington apple boxes had no adverse

effect on the market value and reputation of the fancy grades of yellow

and green varieties and, therefore, no change in the grading system for

these apples was needed. The legislature may have found it to be a jact

that color differences in the yellow and green varieties of apples are much

less pronounced than in the red and partial red varieties, and have little

significance in the mind of the purchaser.^' [Emphasis supplied.] ^^^

115. 79 Wash. 608, 140Pac. 918 (1914).

116. /^. at 612; 140 Pac. at 920.

117. 56 Wn. 2d 425, 353 P. 2d 941 (1960), cert. den. 364 U. S. 932 ( 1961 ), discussed

supra, nn. 52-53, 59-60, and 89-90.

1 18. Id. at 436; 353 P. 2d at 948.
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No one would quarrel with the proposition that the wise use of

a natural resource is a matter of utmost concern to the legislature

and to the people generally of a state, not only in alleviating prob-

lems which may have arisen with respect to that use but also in

affirmatively promoting and furthering that use in a way which will

benefit the welfare of those persons. It would be apparent, therefore,

that such concern could and should be felt by the legislature of the

State of Washington toward the salmon fisheries of Washington, both

from the standpoint of the consuming public and the very substantial

economic activity which it supports.

Among the various aspects of the salmon resources with which

the legislature can, does, and should directly concern itself are at

least the following: First are the present uses for food, for recreation,

and for commercial exploitation. Included in the last item is not

only the commercial activity associated with the use of the salmon

resource within the state for food and recreational benefits, but also

the purely commercial aspect associated with the processing and

shipment out of the state of the salmon for consumption elsewhere.

Second are the long-term considerations: To enjoy the present uses

over an appreciable period it has become apparent that affirmative

steps have to be taken to insure a continuing supply of the salmon.

Also, choices have to be made occasionally, for as our civilization

becomes more complex, more and more of our structures, products,

and waste products will add to the difficulty of insuring a continuing

supply of salmon. Also, and closely related to this latter consideration,

is the evaluation of various alternatives. How much is it worth to

assure continued supplies of fish?

It bears repeating that these are legislative concerns; they are

not the concern of the court. If any of these concerns has been the

occasion for legislation, it is not for the court to say that it would

have evaluated any of the factors differently or tried to achieve a

different result.

With this suggestion of the possible legislative objectives, turn

now to the problems which have faced the legislature in the accom-

plishment of these objectives. Here, too, it should be noted, it is the

function of the legislature to measure the extent of the problem and

to form its idea of how to solve the problem.

The first and most persistent problem stems from the acquisitive

nature of man: In the absence of some type of governmental control

over the fishery, there soon would be no fish. The basic reason for
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this is that without some type of governmental control, there would

be no limitation upon the availability of all fish to all comers at all

times and all places. Given the population of humans and the num-
bers of fish and their value, they would soon be gone. In other words,

there is no incentive upon each individual fisherman to quit fishing

in the interests of conservation, for he knows that if he does not

catch the fish, someone else will. Contrast this to the landowner who
"tree-farms." Originally, when the supply of land and timber was

more than adequate to fulfill the needs of man, the timber cutter

simply moved from one location to another. But, as the sources of

supply have dwindled, the timber-cutter is in the process of becoming

a landowner who grows his own product. As part of that process, he,

himself, sees to it that there is some continuing source of replenish-

ment of the supply, and he can assure himself of this replenishment

because he has control. When he stops cutting to allow regeneration,

no one else can lawfully come in to take what is left. Not so with

the fishery; so far we have not attributed to the fishing grounds the

same incidents of area control that we do in the case of ordinary

land ownership.

This, then, has been the primary reason for governmental control.

For the most part it has taken the form, as all are aware, of restric-

tions upon the time and place for fishing and upon the gear which

can be used.

It would be useful to recall the opinion of Mr. Justice Rutledge

in Republic Natural Gas Co. v. Oklahoma, '^^'^ a 1948 decision of

the United States Supreme Court, discussed more fully earlier in this

report. In that case, Oklahoma had had to legislate special rules to

cope with the problem caused by the mobile nature of underground

gas in order to protect the owner of the ground area as marked out

on the surface. Since the gas tends to flow underground toward the

place from which it is being taken to the surface, without regard

to man's division of the area into various land titles on the surface,

each landowner benefits most if he extracts the gas as fast as possible.

In this opinion the following comment is made with respect to this

problem:

"These difficulties, intensified by the competitive struggle for the

product and the inadequacy of common-law ideas to control it, have forced

both the states and the federal government to adopt extensive regulatory

measures in recent years. This has been necessary both to conserve the

119. 334 U. S. 62 ( 1948), discussed 5//p/7/, nn. 37-40.
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public interest in this rapidly depleting natural resource and to secure fair

adjustment of private rights in the industry ... It is far too late, if it ever

was otherwise, to urge that the states are impotent to restrict this unfettered

race or to put it upon terms of proportionate equality by whatever meas-

ures may be reasonably necessary to that end."^^^

This peculiar characteristic of these "mobile" resources is thus

the primary reason for governmental control. So far, within the

fishing industry, it has taken the form of restrictions upon the time

and place for fishing and upon the form of gear which may be used.

The problems to which this project have been directed have

been the inadequacies which the legislature has perceived to have

resulted from that form of governmental regulation. Although the

old form of those regulations, i.e., the restrictions upon time, place

and gear, has indeed been of substantial help in conserving the

salmon resources, it has not wholly solved the old problem and, at

the same time, has introduced a whole set of new problems.

The first of these is but a ramification of the old problem: As is

outlined in other parts of this report, the peculiar fact of salmon

migration is that it does not provide adequate escapement for spawn-

ing simply to insure that some total number of salmon be permitted

to go upstream during the over-all season, without regard to when
and from what subgroups of salmon those spawning salmon are

selected for escapement. The fish apparently travel in rather discreet

groupings, in fact in such small groups that, with a scheme of fishing

regulation which allows unlimited fishing effort one or two days a

week and then no fishing at all for the rest of the week, a highly

unbalanced batch of salmon are allowed to go up for spawning.

It should be emphasized, incidentally, that this paragraph's coverage

of this aspect is probably somewhat oversimplified; details are the

subject for the biologists; it is sufficient for the legislative purpose

that the legislator understand as well as he can the dimensions of

the problem, have faith in his scientific advisers, and act rationally

upon their advice. Certainly, there is sufficient recommendation

from biologists and others familiar with the fishing industry for the

legislature to take steps to remedy these undesirable consequences

of uneven and largely uncontrolled fishing effort.

This phase is further complicated by the requirements of accurate

measurement of salmon passage, both for escapement and for division

of the Fraser River catch by the International Commission upon

120. /J. at 92.
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an equal basis between the United States and Canadian fishermen.

With long periods of no fishing followed by short periods of intense

fishing, the ability to chart the various runs as they progress is made
very diflftcult; a more sustained fishing effort, spread over most of

the week, would greatly aid in predicting the run and insuring both

the proper kind of escapement and, further, the proper division of

the catch.

In addition to these strictly biological factors which constitute

a basis for legislative action, there are certain related consequences

which have an inter-mixture of economics. These, in turn, have a

most important effect upon the sociological considerations which are

also the proper subject for legislative concern. These, too, are the

result of intense fishing effort expended for very limited periods of

time. When the requirements of escapement dictate that the fisher-

men operate only two or three days a week, as is frequently the case

under the present scheme, several undesirable consequences flow.

There is some reason to think that the enforced limitations upon

gear have stood in the way of development of new techniques and

equipment. Such devices and methods as monofilament line for gill

nets and airplane and electronic locating have had to be prohibited

for the rather odd reason that they would catch fish better than

the old methods and equipment. Similarly, the rather difficult way

for making a living which a two-or-three-day-a-week fishing schedule

enforces or produces is likewise somewhat discouraging to the invest-

ment in new boats and gear.

Were those engaged in the fishing industry to have only their

local associates for competitors, perhaps these factors would not

be serious. But the complications which are bound to arise from

foreign competition will become acute. Consider the following:

the rapid improvement and expansion of Russian and Japanese

fisheries, the attitude of the United States as a whole to encourage

foreign trade by lowering or eliminating tariffs and other obstacles,

the current and increasing practice of catching salmon on the high

seas, and the increasing competition among fish products. Certainly,

when the legislature considers these threats to the continued economy

of the state and tries to plan to meet the new situation as it develops,

it would seem to be the best of wisdom for the legislature to take

whatever steps it considers necessary to encourage American fisher-

men. The current experience in England also furnishes the legislators

with an object lesson, for England's long-protected, inefficient local
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industries are now threatened with the keen competition from the

other countries of the European Common Market if England joins

the group; yet, England seemingly has no real choice, for its economic

future fairly requires its entry into the group. It should, therefore,

be within the realm of legislative judgment for the Washington

legislators to take steps to insure efficiency, not to perpetuate in-

efficiency, within the fisheries.

The foregoing is a brief, simplified, and quite incomplete list of

the problems faced by the people of Washington with respect to

commercial salmon fishing. Its inclusion here is intended for only

two purposes:

The first is to demonstrate that there are substantial elements

of public interest associated with all aspects of the salmon fisheries

of Washington, that there are continuing old problems and complex

new problems which must be solved to insure the continued pros-

perity and well-being of the people in the state, and that these furnish

a basis upon which legislative judgment may be made in carrying

out the legislature's basic function— the enactment of those laws

which, in its judgment, are for the good of the general welfare.

The second purpose is to demonstrate that there is one dominant

characteristic of the present problems in the field which, if removed

or substantially reduced in severity, would tend materially to improve

the welfare of the people of the state with reference to the salmon

fishery. The characteristic is obvious: The present problems are

largely traceable to the fact that, up to now, the schemes for regulat-

ing the fishery have put no restriction upon the number of par-

ticipants; in fact, it has been the fact that all comers could participate

which has led to the highly undesirable characteristics of the fishery

as outlined above.

These two purposes having been demonstrated, there remains for

analysis only the task of considering the methods which may be

employed by the legislature to accomplish the desired result.

It should be emphasized as a preliminary matter that, although

the current problem is primarily one of the number of participants,

the legislature can be and should be concerned also with the quality

of the fishermen and the fishing equipment. Dominant, however,

is the need to produce a more uniform fishing effort with accurate

control over the catching process and extended over a more con-

tinuous period of time.

In this respect the problem, from a legalistic point of view, ought
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to be compared with the very similar problem faced by a legislative

body when it decides how to manage other similar functions or

resources which yield best to restrictions upon the number of par-

ticipants. For example, the radio broadcasting business started with

a rush for all available channels of broadcast, with such a welter

of overlapping and jamming stations that federal legislation became
absolutely essential. Finally, under the 1927 act and the later 1934

act, the government has come to allocate the various wave lengths

as among the various applicants upon the basis of who will give the

best service to the public. ^^^
It will be noted that this process is not

simply one of weeding out the incompetent, but of choosing from

among admittedly competent broadcasters. The state does the same
for many similar functions, such as the granting of franchises for

ferry crossings, intrastate bus lines, and the like. Similarly, where

determinations have been made upon some ground other than purely

physical limitations, the legislatures have also imposed limitations

upon the number of participants. The most recent of these to undergo

judicial scrutiny is Seattle's jukebox licensing scheme. Under that

scheme, Seattle limits the number of jukebox licensees to one for

every 10,000 residents. This scheme, incidentally, seems a rather

approximate one; certainly a more logical one would have been to

limit the number of jukeboxes directly, not as here by allowing any

one licensee to have as many jukeboxes as he pleased up to an upper

limit of 150. Nevertheless, the court upheld it in Ragan v. Seattle ^^^

decided in 1961.

Illustrations of the same sort of limitation upon number are seen

in the liquor control statutes, where the Class "H" licenses are limited

to not more than one for every 1,500 in population, ^^^ and in the

various cities' taxicab licensing ordinances. Seattle, for example,

limits the number of taxicabs to not more than one for every 2,500

inhabitants.
^^"^

It should be noted, incidentally, that such a licensing scheme

tends to put a value on the license, even though the licensing author-

ity usually retains full power to determine who shall be a successor

121. For an excellent discussion see the opinion of Mr. Justice Frankfurter writing for

the majority in National Broadcasting Co., Inc. v. United States, 319 U. S. 190

( 1943), especially at 210-220.

122. 58 Wn. 2d 779, 364 P. 2d 916 (1961), discussed supra, nn. 54-55, 57.

123. Revised Code of Washington §66.24.420.

124. Seattle Ordinances §10.69.130 (Ord. #59866 §3, as amended by Ord. #79136,

July 10, 1950).
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or new licensee. Yet we permit this accumulation of value because

of the overriding public interest served in the control of number

of participants thus achieved. And, most important, the emphasis

should be that whether to have such a limitation is a legislative

judgment, not a court judgment. As Judge Hill for the majority in

the Ragan case stated:

"We cannot say that the legislation enacted by the city, regulating the

operation of jukeboxes is unreasonable or oppressive, or that it does not

have a substantial relation to the accomplishment of purposes fairly within

the scope of the police power."^^^

A somewhat similar case occurred in California recently, men-

tioned here because it, like the Ragan case, went to the United States

Supreme Court, with results presently to be indicated. In the Cali-

fornia case, In re Petersen,^^^ decided in 1958, San Francisco's

method of licensing taxicabs was challenged as violating equal pro-

tection requirements. The system allowed taxicab operators to oper-

ate cab stands at only certain designated places around the city and

further provided that only the operator who had the permission of

the adjoining owner (usually a hotel operator or similar business-

man) would be entitled to occupy that particular place. The court

upheld this, with this language:

"If many cabs of different owners should try to park at one stand, an

obstruction of traffic might result. The sole permittee who has a telephone

connection with its exclusive stand would be in a better position to main-

tain a constant cab service at the stand, without an excessive supply of

cabs at some times and a dearth at others. Exclusive stands may facilitate

police supervision and may prevent disorderly and aggressive solicitation

of one customer by drivers of different taxicab owners. Accordingly, we
cannot agree that there are no rational grounds for the establishment of

exclusive stands. "^^^

Further on, with reference to the required consent of the adjoin-

ing owner, the court said:

"Under these circumstances it can reasonably be considered in the

interest of harmonious relations and good service to give effect to the

preferences of the occupants of the property in designating stands and

their permittees. If the consent system also has undesirable features, such

as the power of the occupant to exact payment for his consent, the weigh-

ing of the advantages and disadvantages is a matter of policy wholly

within the legislative power of the municipality. "^^^

125. 58 Wn. 2d at 786; 364 P. 2d at 920.

126. 51 Cal. 2d 177; 331 P. 2d 24 (1958),

127. Id. Hill.

128. /J. at 28.
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This result was reached by a 6-1 vote of the California Supreme
Court. The dissenting judge relied on both the Equal Protection

Clause of the Fourteenth Amendment to the federal constitution

and on the corresponding provision of the California constitution.

This latter clause is nearly identical to the Washington state pro-

vision, California's reading, ".
. . nor shall any citizen, or class of

citizens, be granted privileges or immunities which, upon the same

terms, shall not be granted to all citizens.
"^^^

Similarly, the Washington decision in the Ragan case, dealing

with jukebox licenses, where similarly there was little basis for limit-

ing the number of licensees insofar as the qualifications of applicants

was concerned yet a strong reason to limit the absolute number of

participants, there were three dissenters to the six-vote majority. The

dissenters relied upon equal protection concepts, quoting particularly

the Washington constitutional provision, "No law shall be passed

granting to any citizen . . . privileges . . . which upon the same terms

shall not equally belong to all citizens."^ ^^

Each of these cases was appealed to the Unted States Supreme

Court. It should be noted, incidentally, that when the litigant claims

he has had a federal constitutional right violated and the state court

denies that such is the case, he has an absolute right of appeal to

the United States Supreme Court. Yet, if the United States Supreme

Court thinks the claim is not valid, not even reasonably debatable,

that court will deny the appeal out of hand. In each of these cases,

the litigant's appeal to the United States Supreme Court was based

upon the Equal Protection Clause of the Fourteenth Amendment.

Yet, the United States Supreme Court made short work of each case.

In each one, the dismissal was in the court's standard language for

this type situation, delivered in the Petersen case on June 15, 1959,

and in the Ragan case on October 8, 1962: "The appeal is dismissed

for want of substantial federal question. "^^^

Under a scheme for limitation upon the number of participants,

how may the legislature decide who shall fish? This matter, like all

other matters in the regulation of economic activity, is one for legis-

lative judgment. So long as the method employed is rationally in

support of the objective, it will meet the standards of due process.

Also, as far as the requirements of equal protection are concerned.

129. California Constitution, Article 1, §21.

130. Washington Constitution. Article 1. §12.

131. Petersen: 360 U. S. 314 (1959); Ragan: 83 Sup. Ct. 22 ( 1962)
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if there be some classification of persons involved, as there obviously

will be, the classification need only rationally relate to the legitimate

objectives.

At this point it would be well to recall the earlier discussion of

what constitutes legitimate objectives, particularly as they relate to

the requirements of equal protection. ^^^
It was there pointed out

that, as incident to a principal legislative objective, there could be

and often were subsidiary legislative objectives. In this instance it

should be apparent that there will be that situation. The principal

objective is, broadly speaking, the continued and improved utiliza-

tion of the salmon resource for the good of the general welfare of

the people in the state. Possibly we could also say that, as a more

specific objective, the legislature wishes to restrict or control the

number of fishermen, the legitimacy of which, as a legislative means

to accomplish the broad objective, has previously been discusssed.

This could be considered a sort of subsidiary or implementing legis-

lative matter, calling, again, for only those specific means for accom-

plishment as rationally relate to it. If, then, the immediate purpose

be to limit the number, in as fair a way as the legislature can devise,

any scheme which accomplishes this objective should be legitimate.

Presumably here the fairest system would be by lot; it certainly would

have the virtue of removing all suspicion of favoritism. It does not,

however, rule out other devices; for example, a scheme based on the

order of priority in application after a certain date should be suf-

ficient.

The Washington legislature has provided for one such lottery

with respect to natural resources in the statutes dealing with game

animals. A special provision (R.C.W. 77.12.150) calls for a draw-

ing by lot to determine who may hunt for excess game animals

which may have been found to exist in any particular locality. Here

the term, "excess," means that there are so many animals in a par-

ticular area that they are harming property or over-grazing their

range. The object of the provision allowing a special hunt for this

excess is thus to bring the game population down only to the max-

imum which can be properly sustained in the area. That the legis-

lature should determine to use the special technique of limiting the

number of hunters for this purpose seems at least rational, in view

of the much greater control which is thus available, than if all ap-

132. See the discussion in the text at nn. 66-74.
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plicants were to be granted permission to hunt for this Hmited pur-

pose. The Hmitation on number of hunters was not the only way,

it will be noted, by which the legislature might have tried to accom-

plish its objective. It could presumably have said that all applicants

shall be allowed to hunt, but that the game director should so limit

the duration of the hunt that the correct number of animals would

be killed. But, this is a matter clearly within the realm of legislative

choice. Since the legislature had decided, however, that only a

certain number of hunters ought to participate and yet it further

desired that all persons have an equal opportunity to take part, the

only feasible scheme was to conduct a drawing. Here, too, the legis-

lature could have decided to pick only the best qualified hunters to

do the job; yet, again, this is a matter for legislative choice, for it

can decide for itself how it wants to accomplish its objective.

It is possible, of course, that the legislature might wish to accom-

plish other subsidiary purposes in limiting the number of fishermen.

For example, if a determination were made by the legislature, as is

quite possible, that it wished to avoid the undesirable consequences

of persons entering the fishing industry who were prospectively poor

risks from a financial standpoint, an additional standard for licensees

could also be specified. This type of qualification could of course

be extended almost indefinitely, as the legislature deemed it advisable

in the interests of the public welfare. Such matters as the person's

ability to pay his crew, to have safe equipment, and to provide

adequate refrigeration for the fish might well be considered to be

influenced by the financial resources of the applicant, and thus such

a standard could be considered highly material. Or, a person's dem-

onstrated or otherwise established prospective ability to handle a

boat or other technical qualification could well be prescribed by

the legislature. If such matters be additionally considered necessary,

the scheme would resemble most closely that followed by the federal

government in determining who should have radio and television

channels for broadcast. There the applicants are frequently all

capable of meeting a minimum of quality: but, since the absolute

number of participants must be limited, the choice is made, within

that numerical limit, of the applicants who are best qualified. There

could be no doubt that sucli a scheme ought to meet constitutional

standards if employed in the fishing industry.

The additional subsidiary purpose of providing for administrative

convenience is or may be important in the legislative scheme adopted
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as incident to the restrictive licensing scheme for fishing. Certainly

such matters as ease and effectiveness of enforcement are important.

As in the California case dealing with taxicabs, where the court

pointed out, "Exclusive stands may facilitate police supervision

. . .
,"^^^ here in the fishing industry, the legislature could well decide

that continued and improved enforcement of the proper escapement

would be best facilitated by the restrictive licensing system. Further-

more, this conclusion should be constitutionally valid, even though

someone else might decide that he could provide as good escapement

by some other method. This has been suggested, incidentally: i.e.,

not to restrict the number of fishermen but to stagger various sep-

arately-fishing groups throughout the week. That the administrative

officials could or should consider this a difficult system to enforce,

as apparently they do, ought to be a completely adequate reason

for the legislature to reject it and choose in its place a restrictive

scheme, even in the absence of other advantages to be gained from

the restrictive scheme.

One other subsidiary purpose of the legislature, should it decide

10 adopt a scheme for restrictive licensing of fishermen, is the desire

to ease or eliminate the hardship which such a scheme would impose

upon present fishermen should any of them be told he could not

thereafter fish. Such a consideration supports a classification of

persons into two groups—those who have been fishing and those

who would hereafter enter the fishery. This consideration is, of

course, a frequently recurring one and one which has usually resulted

in the enactment of a "grandfather clause." The validity of such

clauses has been upheld in many cases, as against a claimed violation

of the concept of equal protection. Because of the existence of one

case in Washington dealing with such a clause in the fishing industry,

a separate discussion of that case is, however, desirable. The case

\s State ex rel. Bacich v. Huse,^^^ a 1936 decision holding invalid

a provision in an initiative measure which limited the gill ncttcrs

to only those who had licenses in the years 1932 or 1933. The court

did not have pressed upon it the considerations outlined above which

here furnish the basis for legislative judgment that the number of

fishermen should be limited to some certain number. Rather, the

measure looked simply like a device to preserve the benefits of the

fishery to a few without any corresponding benefit to the state as

133. 331 P. 2d at 27.

134. 187 Wash. 75, 59 P. 2d 1 101 ( 1936).



LEGAL ANALYSIS 103

a whole. This is not the fact in the proposal discussed in this report.

The court was reinforced in this position in that there was no
provision for new persons to get into the field. It looked for all the

world like a scheme to preserve the benefits solely for the old-timers,

and quite unlike the present proposal which is designed to insure

a scheme for utilization of the salmon resources which will prove

beneficial to the people of the state as a whole upon an enduring basis.

Also, the court in the Bacich case was additionally persuaded

that the scheme was not even a rational one to promote the usual

purposes of a "grandfather clause." Why, for example, were the 1934

licensees not included within the protection?

By contrast, "grandfather clauses" have frequently been upheld as

against constitutional attack. The best example in Washington is

Campbell v. State, ^^^ a 1942 decision discussed earlier in this report.

There in a legislative scheme prohibiting "chain-dentistry" the court

sustained a "grandfather clause" permitting present licensees to con-

tinue, saying:

"There must be a fixed time for the commencement of the operation

of any law, and many statutory classifications are based solely upon the

time element . . . Persons within the 'exception have previously invested

time, labor, and capital in the establishment of chain dental offices, when
that form of dental practice was recognized as lawful. To prohibit the

continued maintenance of such established dental offices might well result

in pecuniary loss while one who has not previously maintained any such

office is not in the same manner affected by the prohibition of the

statute. "1^6

Similarily, as earlier pointed out in this report, the legislature

might well wish to avoid a charge of unconstitutional deprivation of

property should a statute be made retroactive in the sense of pro-

hibiting persons from carrying on their previous means of livelihood. ^^^

Although under present standards of constitutional law this result

seems a very unlikely holding, certainly the legislature might avoid

it. In the Campbell case, for example, the court put it thus:

".
. . it would seem unreasonable to place the legislative authority of the

state, when it appeared desirable to legislate against an existing evil, in the

difficult situation of being compelled to choose between a course which

would possibly render proposed beneficial legislation obnoxious, upon the

constitutional ground that it unwarrantedly interfered with vested constitu-

tional rights, or taking the other line, enact a law subject to attack for the

135. 12 W^n. 2d 459, 122 P. 2d 458 (1942), discussed supra, nn. 66-69, 75-76, 79-80.

136. Id. at 470; 122 P. 2d at 463, 464.

137. See the discussion in the text at n. 72.
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reason that it could not operate in juturo because it undertook to preserve

such vested rights. ^^^

E. Collateral Considerations

Often appearing in cases involving state regulations of various

occupational activities are certain concepts which for the most part

have not been discussed earlier in this report. While these are not

considered crucial to the foregoing analysis, they recur with such

frequency in this field of constitutional law that they must be sep-

arately discussed. Properly understood, they can be of considerable

assistance; misunderstood, their application can be quite harmful.

1. Police Power

The first of these is the concept of "police power." This has

been discussed earlier under the heading of "due process " and needs

little further elaboration. As there pointed out, if by that term it is

understood to refer to the fact that the legislature may enact all such

laws as it sees fit except as controlled or limited by the constitutional

limitations, clear analysis is facilitated. If, on the contrary, the police

power be considered something apart from constitutional law, dif-

ficulties are introduced, whether the police power as thus understood

be something less than the constitutional limits would allow or as

something more.

The second and third concepts to be discussed here have that

same characteristic: If they are considered apart from constitutional

limitations and constitutional doctrines generally, they will lead to

undesirable results, either in unduly limiting legislative power or

unduly extending it.

2. Right-privilege Dichotomy

The second concept is that one's rights with reference to his

occupation can be determined by the simple device of deciding

whether, broadly speaking, his occupation is a "right" or a "privilege."

Once that determination is made, all other consequences would auto-

matically follow, for if it be labeled a "right" the legislature cannot

circumscribe it, and if it be labeled a "privilege" the legislature can

circumscribe it with all manner of control without limit. The ab-

surdity of the proposition should be self-evident, but unfortunately

for clarity in the development of constitutional law, it has not always

been so apparent in decided cases.

The cases in which the application of this concept has been the

138. 12 Wn. 2d at 472; 122 P. 2d at 464.
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clearest are those at the extremes of the spectrum between the highly

regulated occupations at the one end and those relatively free from
regulation at the other. Since the days of Prohibition at least, the

liquor industry has been subject to very severe regulation. The
amount has been so much that the language has become common,
both in legislation and in court opinions, to speak as if to deal in

liquor was a "privilege" and that the legislature could do anything

it pleased in the regulation thereof. The reasoning as formulated

usually is that, since the state could prohibit traffic in liquor entirely,

as indeed it can under the Twenty-first Amendment to the federal

Constitution, it can, therefore, surround any liquor business with

any restriction without regard to any limitations of the constitution.

A hypothetical case might illustrate the proposition most clearly:

This doctrine would, for example, justify a state to refuse a tavern

license to a person because, and solely because, of his racial back-

ground. The case which tested the proposition in Washington, how-

ever, was not that extreme. First, attention should be called to its

fore-runner. Randies v. State Liquor Control Board^^^ a 1949 de-

cision. In that case Initiative No. 171, pertaining to Class "H"

licenses, was challenged on several constitutional grounds. The court

held against the challengers, sustaining the act. In the course of

the opinion, the court repeated the right-privilege formula:

"There is no natural or constitutional right to sell or engage in the

business of selling or dispensing intoxicating liquor ... In considering

claims of discrimination and the denial of alleged rights, the distinction

between a lawful business which a citizen has the right to engage in and

one in which he may engage only as a matter of grace of the state must be

constantly in mind."^^^

Yet the court proceeded to review all the claimed violations of

constitutional right and passed on every one of them on its merits!

Realizing the inconsistency, apparently, the court did acknowledge

the difficulty which this right-privilege dichotomy had led to, as

follows

:

"The appellants are not before the court claiming they have been

denied a license because of partisan considerations, race prejudice, special

individual favoritism, or personal animosities, and we are not now called

upon to decide whether the lack of a standard to guide the action of the

board and thus prevent such discriminations might constitute a deficiency

in InllaXivQ 171."'''^i

139. 33 Wn. 2d 688. 206 P. 2d 1209 (1949).

140. Id. at 694; 206 P. 2d at 1213.

141. Id. at 697; 206 P. 2d at 1214.
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The later case is significantly different from the earlier one in

just one important respect: The court held that indeed the consti-

tutional rights of the litigant liquor dealer had been violated. In

Derby Club, Inc. v. Becket^"^^ a 1953 decision, the court held that

certain legislation pertaining to "bottle clubs" violated both the

state and federal due process clauses. The reasoning by which the

court came to this result is unimportant for present purposes; what

is important is that the court, dealing admittedly with an activity

previously labeled a matter of grace, actually found that the entity

dispensing that grace, i.e., the state, had to conform to constitutional

standards in doing so! Of the nine judges, one dissented, but he

did so on the merits of the constitutional question. He, incidentally,

was the author of the opinion in the previous Randies case from

which a quotation has been set out in the discussion of that case,

above. In the present case, he modified his stand a little:

"Much greater latitude with reference to the issuance of a license can

be extended to the liquor board than is the case where the subject matter

is a business which a person has a legal right to engage in but which may
be licensed for the purpose of regulation, or revenue, or both. In the

latter case, the due process and equal protection clause of the Federal and

State constitution must be given full force and effect, while in the former

case they apply, if at all, to a very limited extent. I find no constitutional

objections to the act in question with reference to such provisions of the

constitution. "143

Somewhat the same difficulty in conceptual analysis has been

apparent in cases dealing with employment by some state or munici-

pal entity. In 1959 the court dismissed an action by an Aberdeen

policeman for pay he would have received but for a certain sus-

pension from duty which, he claimed, was visited upon him "without

cause and for political reasons. "i"*"^ There was no hearing to deter-

mine the truth of his claims. The court said:

"Due process of law is not applicable unless one is being deprived of

something to which he has a right ... A police officer has no property

right in public employment which is protected by the due process clause

provisions in our State and Federal constitutions ... [A police officer has]

only the rights given to him by the legislation creating the civil service

system under which he is employed. "i"*^

Again, the same type question might be asked: What result

142. 41 Wn. 2d 869, 252 P. 2d 259 (1953).

143. Id. at 885; 252 P. 2d at 267.

144. Yantsin V. Aberdeen, 54 Wn. 2d 787, 345 P. 2d 178 (1959)
145. Id. at 788; 345 P. 2d at 179.
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would the court have reached if the claim of the police officer had

been that he was suspended or dismissed because of his racial back-

ground?

In a later case dealing with employment by a state institution,

Nostrand v. Little ^"^^ finally decided in 1961, the court was again

faced with constitutional questions surrounding public employment.

In fact, the earlier decision of the Washington court in this same

case, rendered in 1959,^"*^ had been appealed to the United States

Supreme Court and there, after hearing, remanded to the Washington

court for further proceedings to determine a state law question which

had not been raised in the earlier stage of the proceedings. ^"^^ The

United States Supreme Court deemed this question (whether the

litigants were entitled to a hearing under certain circumstances) as

essential to a decision on the constitutional questions presented. In

the second phase of the case before the Washington court, the opinion

refers to the Aberdeen policeman case in these terms:

"This court has very recently held . . . that, in the absence of civil

service or other tenure rights, public employees may be discharged by

their employers without any reason being assigned therefor. There is no

vested right to public employment in the state of Washington unless the

employee has some tenure rights provided for by law. Since the power

to discharge is absolute except for such tenure rights, the discharged public

employee is not entitled to a hearing regarding the reason for his dis-

charge."i49

Despite the possible inference from this language that constitu-

tional considerations might have been thought immaterial in the

mind of the Washington court, the opinion then proceeds to discuss

the constitutional questions, deciding, incidentally, that the employees

could be required to sign the loyalty oath which was the subject

matter of the litigation.

The difficulty of this right-privilege approach was illustrated at

the other end of the regulatory range in an early case dealing with

a municipal ordinance which would have required the examination

and licensing of those who engage in the business of shoeing horses.

The court in this case. In re Aubrey^^^ decided in 1904, first dif-

ferentiated the regulation of the medical profession as necessary to

146. 58Wn. 2d 111,361 P. 2d (1961).

147. 53 Wn. 2d 460, 335 P. 2d 10(1959).

148. 362U. S. 474 (1960).

149. 58 Wn. 2d at 123; 361 P. 2d at 558, 559.

150. 36W^ash. 308, 78 Pac. 900(1904).
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the public health but then spoke of horseshoers as being quite dif-

ferent :

" 'Liberty' in its broad sense . . . means the right ... of one to use his

faculties in all lawful ways, to live and work when he will, to earn his

livelihood in any lawful calling, and to pursue any lawful trade or avoca-

tion. All laws, therefore, which impair or trammel these rights—which

limit him in his choice of a trade or profession—are infringements upon
his fundamental rights of liberty, which are under constitutional protec-

tion."i5i

The court was even willing to distinguish between a plumber

and a horseshoer:

"The plumber's business may concern and directly aflfect the health,

welfare, and comfort of the inhabitants who have occasion to call such

services into action in the community in which he plies his vocation,

while the pursuit of the trade of a horseshoer, under ordinary circum-

stances and normal conditions, would have no such affect [sic]."^^^

If faced with a showing that the safety of the traveling public

was furthered by a legislatively required examination for automobile

mechanics, is there any doubt but that the modern court would

uphold such legislation?

The vice of this right-privilege test is its over-simplified, black-

or-white approach. The choice facing the court is not, as is frequently

put, whether the person has a right to some such broad sweep of

activity as to engage in the liquor business without restraint, or a

right to government employment under any and all circumstances,

or to be a plumber, a doctor, a horseshoer without regard to quali-

fications or other consideration of public welfare; nor is the question,

on the other hand, whether the government has an absolute, un-

fettered ability to deal as it chooses with those who wish to engage

in certain occupations. More realistically, the question is highly

specific: How does the particular regulation stand of its own merits,

when the need to be served for the benefit of the general public is

weighed against the curtailment of individual liberty which may

be involved. Certainly in the realm of the regulation of economic

activity generally, the courts have in reality applied only the more

practical tests previously outlined: Legitimate legislative objectives,

rational means to effect the objectives, classifications of persons upon

a basis reasonably conceivable as relating to those objectives.

It will be noted that these cases so far discussed under this head-

151. /J. at315;78Pac. at 902.

152. /J. at 3 16, 3 17; 78 Pac. at 903.
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ing have not dealt directly with regulations of the fishing occupation.

The importance of them to the restrictive licensing scheme under

consideration in this project is this: The foregoing analysis should

demonstrate that it is not a sufficient objection to the scheme to

label the occupation of fishing as a "right" and therefore immune
from regulation. On the other hand, it is equally obvious that the

occupation cannot be labeled a "privilege" and therefore susceptible

to regulation without limit. Even liquor dispensers have some rights

associated with their activities; and, on the other hand, all manner
of occupations are subject to myriads of regulation. The list is

almost limitless; one need only inspect the ordinances of Seattle, for

example, to see that some sixty occupations are licensed and that the

list includes many time-honored occupations, many which could

be called both "harmless" and "perfectly lawful." They would include

such persons as locksmiths, junk dealers, massage parlor operators,

and plumbers, to say nothing of fumigators, hotel runners and punch-

board operators.

What must therefore be done is that which has been done in the

earlier part of this report: Use the tests which have been developed

for the application of the constitutional clauses. By their use the

validity of the restrictive scheme should be apparent.

3. "Property" in the Fish

The third concept which has been used in deciding the constitu-

tionality of regulations of economic activity is one directly concerned

in fisheries regulation. This is the proposition that the state owns

the fish as a sort of trustee for the benefit of all the people of the

state. Here, again, as with the right-privilege concept, the proposition

may lead to diflficulty if taken too literally, for it certainly proves

too much.

Certainly, if the state were the owner in the usual sense, many
ridiculous results would flow: Just for example, a person taking the

fish without permission would commit larceny; yet the state does not

prosecute for larceny under these circumstances, for not only would

no court permit conviction under those circumstances, there is also

the appropriate sanction within the fishing laws themselves to apply

to the person who violates the restrictions. Also, as any student of

the law would be the first to point out, the state's control over the

fish is not of the sort which is characteristic of ownership in the

ordinary sense. Yet it took Mr. Justice Holmes to point this out in

a very famous case in which Missouri argued that its property right
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in migratory birds was sufficient to invalidate federal laws passed

pursuant to treaty with Canada to regulate the taking of these birds.

In that case, Missouri v. Holland^^^ decided in 1920, he said:

"No doubt it is true that, as between a state and its inhabitants, the

state may regulate the killing and sale of such birds, but it does not follow

that its authority is exclusive of paramount powers. To put the claim of

the state upon title is to lean upon a slender reed. Wild birds are not in

the possession of anyone; and possession is the beginning of ownership."

[Emphasis supplied. J^^"^

In a much later case, Takahashi v. Fish and Game Commission,
^"^"^

decided in 1948, the United States Supreme Court held that a Cali-

fornia restriction of the offshore fishery which excluded aliens in-

eligible to citizenship violated the Equal Protection Clause of the

Fourteenth Amendment. This holding was in the face of an argu-

ment by the State of California that it owned the fish and therefore

could dispense its bounty to the persons for whom it held them,

namely, its own citizens. The court disagreed, quoting Mr. Justice

Holmes from Missouri v. Holland and adding:

"We think the same statement is equally applicable here. To whatever

extent the fish in the three-mile belt off California may be 'capable of

ownership' by California, we think that 'ownership' is inadequate to justify

California in excluding any or all aliens who are lawful residents of the

State from making a living by fishing in the ocean off its shores while

permitting others to do so."^^^

It might be noted that the Washington statutes contain a similar

restriction, excluding all aliens from commercial fishing. ^^^ This

statute's forerunner was upheld as against challenge on equal pro-

tection grounds in a case brought in the federal court but not

reaching the Supreme Court of the United Stales. In that case,

Lubetich v. Pollock ^"^^ decided in 1925 by the District Court for

the Western District of Washington, the court relied entirely upon

the ownership concept to justify the discrimination. It should be

obvious that since the decision of the United States Supreme Court in

the Takahashi case, the Lubetich decision is no longer good law, and

Washington's statute would very likely succumb under constitutional

attack.

153. 252U. S. 416 (1920).

154. /^. at 434.

155. 334U. S. 410 (1948).

156. Id. at 421.

1 57. Revised Code of W^ashington, 75.28.020.

158. 6 F. 2d 237 (W. D. Wash. 1925).
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In still another case where a state asserted that its strong right

of control over the fish gave it power to enact regulations which

discriminated unfairly against nonresidents, the United States Supreme

Court pointed out that "[t]he whole ownership theory, in fact, is

now generally regarded as but a fiction expressive in legal shorthand

of the importance to its people that a state have power to preserve

and regulate the exploitation of an important resource."^ ^^ This

statement is Mr. Chief Justice Vinson's, appearing in Toomer v.

Witsell,'^'' decided in 1948.

Yet, the Washington legislature and court both have insisted

upon talking in terms of ownership. If by this term is meant the

shorthand fiction to which the Chief Justice referred in Toomer v.

Witsell no one could quarrel with that usage. The Washington court

has not always confined its usage in that manner. An example may
be seen in the 1925 case of McMillan v. Sims,^^^ where a State

Fisheries Board order, made pursuant to statute, forbade the further

use of traps in Skagit Bay. The court upheld the order as against

a claim of violation of due process and equal protection concepts.

Although the result could have been reached by orthodox use of

these concepts, the court relied almost entirely on the implications

of full ownership in the state: After stating an entirely valid con-

stitutional law basis for the order and the lack of judicial concern

with the wisdom of the order, the court continued:

".
. . we hold that no judicial question is presented by the allegations

of the complaint which seeks [sic] to draw in question the wisdom, reason-

ableness, or even the capricious exercise of this power of establishing this

preserve. The state does not have to base its action in the premises upon

any reason or consideration with which the courts have any concern, no

more than does any owner of property with reference to his lawful disposi-

tion of his property. "1^^

The Washington court has, however, made one concession to

the realities of constitutional law, for it has acknowledged that even

the state ownership must be in conformance with the equal protection

clause of the state constitution. A clear holding to the effect is seen

in State ex rel. Campbell v. Case,^^^ a 1935 decision upholding

159. Toomer v. Witsell, 334 U. S. 385, 402 (1948),

160. 334U. S. 385 (1948).

161. 132 Wash. 265,231 Pac. 943 (1925).

162. Id. at 272; 23 1 Pac. at 945.

163. 182Wash. 334, 47 P. 2d24 (1935).
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Initiative No. 77 as it applied to a pound-net fisherman. The court

said:

"But while the state owns the fish in its waters in its proprietary right,

it holds title as trustee for all the people and for the common good and

regulations made for the use of this common property must bear equally

on all persons similarly situated. "^^"^

The purpose in treating the ownership concept in this report is

to warn against undue reliance upon it to sustain legislation. Its

vice, like that of labeling some economic activity a "privilege," is

that if valid in its literal sense it proves too much. Rather, it should

be used if at all merely to point out the very high degree of concern

which the state justifiably feels as to the salmon resources and the

importance to the state that these be utilized to produce the highest

public good. Should the legislature decide that both the over-all

economy of the state and a continued source of supply of the fish

will better be accomplished by a restrictive licensing scheme, there

seems no doubt that as here used, the property concept will serve

its best function in emphasizing that such action by the legislature

will be within the bounds of constitutionality.

F. Certain Cases Distinguished

South Carolina, Maryland, Alaska, and Texas have all furnished

cases involving the validity of restrictions upon the numbers of

fishermen, but in each case the legislation was either in its express

terms or in its apparent purpose largely for the benefit of residents

to the exclusion of nonresidents. Such local favoritism is headed for

sure trouble: Under the 1948 decision of the United States Supreme

Court in Toomer v. Witsell,^^^ the Court invalidated a highly dis-

proportionate tax laid by South Carolina on nonresident fishermen

operating in the offshore shrimp-fishing areas. The constitutional

basis is Article IV of the federal constitution, which requires that

each state treat out-of-state visitors the same as it does its own citi-

zens. ^^^ The only concession which the United States Supreme Court

has made in this requirement is to allow states to apply to nonresidents

only such higher taxes or more stringent regulations as are made

necessary to the enforcement of otherwise valid laws because of the

164. Id. at 339; 47 P. 2d at 26.

165. 334 U.S. 385 (1948), discussed .s:///>ra, nn. 155 and 159-160.

166. United States Constitution, Article IV, §2: 'The citizens of each state shall be

entitled to all privileges and immunities of citizens in the several states."
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non-resident character of these persons. ^^^

In the Maryland situation, however, the resident-favoritism aspect

of the law was not effectively challenged; rather, in the case which

sought to do so, the decision went off on the basis that the persons

were validly prosecuted for violating a regulation forbidding the

use of purse seine nets by all persons, resident and nonresident alike,

and thus the nonresident exclusion was not necessary to sustain

the prosecution. This case, Corsa v. Tawes,^^^ is discussed earlier

in this report, in the section dealing with due process as developed

by the United States Supreme Court.

In Alaska the statutory restriction on fishermen was again ex-

pressly in terms of favoring the in-state residents. The particular

provision permitted the administrators of the state salmon fishery

to close certain waters to all but resident salmon fishermen under

certain circumstances, in order to allow each resident to catch a

certain amount of fish before nonresidents were permitted to fish.

As the District Court quite properly decided under Toomer v. Wit-

sell, this provision clashed squarely with the provision of Article IV

of the federal constitution just referred to. In this case, Brown v.

Anderson,^^^ decided in 1962, the State of Alaska had argued that

its ownership of the fish permitted it to make such regulation as was

best for its residents, as the fish were their "common property." The

court said, however, "The ownership theory was put at rest, however,

in Toomer v. Witsell . .

."^^^ and then quoted at length from the

opinion in that case.

Only in Texas was the resident favoritism less apparent. In fact,

on the face of the legislation, it appeared solely as a matter of setting

a quota for the total number of licensees. Yet the scheme was so

inept as a direct means for effectuating conservation of the fish

resources and at the same time so obvious a matter of favoritism

for local persons to the exclusion of the nonresident, that it did

167. See, for example, Mullaney v. Anderson, 342 U. S. 415 (1952), where the court

invalidated a $50 license fee charged to nonresident commercial fishermen, upon

a showing that the resident fee was $5 and that the additional fee charged to the

nonresidents could not be justified, under the evidence produced, as being trace-

able to added cost of enforcement of fishing laws because of the nonresident

character of these fishermen.

168. 149 F. Supp. 771 (D. Md. 1957); aff'd. 355 U.S. 37 (1957), discussed 5//pr«, nn.

43-45.

169. 202 F. Supp. 96 (D. Alaska 1962).

170. /J. at 102.
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not survive. The Texas court did not, however, invaUdate the scheme

on the basis of Article IV of the federal constitution, as the result

in Toomer v. Witsell might have indicated or been sufficient to do;

rather, the Texas court put its decision on the due process clause of

the state constitution. ^^^

The Texas court traced the history of Texas legislation as to

nonresidents, pointing out that just prior to the enactment of the

quota system under attack, the Texas laws had provided substan-

tially the same type of highly discriminatory taxation against non-

resident fishermen which had been invalidated in Toomer v. Witsell

and that on the basis of the Toomer decision a federal court had

invalidated the Texas system. Faced with this result, Texas enacted

a scheme for limiting the number of licenses to be available to those

persons who wished to take "edible aquatic life" in the offshore

waters of the state.

The new statute was challenged by a group of nonresident shrimp

fishermen. As previously indicated, the court struck down the statute

on the ground that it did not meet the requirements of the state

constitution's due process clause. The state had argued that the

measure was enacted in order to further the conservation of the

fisheries resources, on the simple theory that if there were fewer

boats there would be more fish. The court simply was not convinced

that the scheme provided any really rational means to accomplish

that end. To say the least, the statutory scheme was most approxi-

mate. For one thing, the licensing scheme made no attempt to deal

separately with the separate fisheries which the Texas waters sup-

ported. The court was at pains to point out that what might be wise

in the way of increase in the number of licenses for one fishery might

be disastrous for another fishery which captured some other form

of "edible aquatic life." Yet the administrator had no way under

the statute in which to make the limitations upon number of par-

ticipants separately applicable to the various fisheries. Also, the statute

apparently provided only for increasing the number of licensees

beyond a certain number, should the administrator find it appropriate

to do so; there was no ability to reduce the fishing should the need

arise. Furthermore, there was no relationship established between

the kinds of gear to be used in the catching of the products, even

within the same kind of product. Putting all these gross ambiguities

together with their highly speculative effect upon the promotion of

171. Dobard v. State, 149 Tex. 332 233 S.W. 2d435 (1950),
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wise utilization of the fisheries resources of these waters, the court

could not see that the means employed by the legislature were rea-

sonably in support of the declared purpose of conservation.

While the decision might be thought perhaps a bit strict in

applying the rational means test under the due process clause, the

decision seems at least defensible on these grounds. Furthermore, as

suggested above, the legislative quota system had serious remaining

overtones of favoritism to the in-state resident. In the first place,

under the former highly discriminatory taxing scheme, nonresidents

had nearly completely been excluded. Of the 1,450 licenses out-

standing, only 6 were in the hands of nonresidents. Then, the new

legislation directed that the quota system start with those already

licensed, providing that they reapply during a four-month period

after the effective date of the new statute. Then, should there be

available licenses still remaining, priority was to be given to residents;

only after that did the statute provide that nonresidents could be

given licenses. As it happened, the court did not reach this aspect

of the statute as a basis for finding its invalidity. Had that aspect

effectively been put in issue and decision made thereon, it seems

highly likely that the Toomer decision would have led to in-

validation of the scheme as violative of Article IV of the federal

constitution.

The restrictive licensing scheme under study in the present

project presents none of the undesirable characteristics of the scheme

employed by Texas. In the present scheme, for example, there is

substantial evidence, both of a biological and of an economic nature,

from which the legislature could with entire reasonableness conclude

that some scheme for restricting the number of participants in the

fishery was most needed. Furthermore, there is not the slightest in-

dication of any favoritism based on residence. Indeed, its only real

classification into any recognizable groups is that effected by a grand-

father clause. As has been pointed out earlier in this report, such

classification can legitimately be made, not just to avoid substantial

hardship to a substantial number of persons but also to avoid the

possible consequences of invalidity of the legislation for failure to

make such provision.

Certainly the haphazard scheme employed by the Texas legislature

represents the opposite extreme from the background for the restric-

tive scheme under study by this project. Here, one can readily see

the thought given by well-informed persons, the years of careful
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tagging and other experiments conducted by the Washington State

Department of Fisheries, the collation and study of those statistics

by the persons taking part in the current project, and the considera-

tion of all the relevant factors by the governmental committees, and

finally the deliberate action by the legislature itself, taken to promote

the welfare of the people of the state as a whole.

G. Conclusion

The legal analysis in this report has obviously dealt with broad

questions. The first has been basic to the whole project: would a

scheme for restrictive licensing of commercial salmon fishermen on

the specified Washington waters be constitutionally valid? As the

foregoing material should demonstrate, the answer to this question,

broadly speaking, seems to be "yes." The only other question given

extended treatment is whether a grandfather clause to assist in the

transition into the full restricted licensing scheme would also be

constitutionally valid. Again, as the foregoing material indicates,

the answer to this question is also "yes."

If legislation be proposed to effectuate this type of scheme, it

will of necessity be in considerably greater detail than that shown in

the form of the basic question here considered. Since the details are

not readily predictable, however, there has been little attempt to

anticipate them in any substantial degree. Only one has been ex-

tensively treated—the validity of a grandfather clause. When the

full detail is determined, however, further legal analysis should be

directed to the specific features.

One other detail which received some attention was a possible

"buy-back" of licenses or equipment by the state in order to facilitate

the reduction in the number of participants and the effective ad-

ministration and enforcement of the program. With respect to this

"buy-back," however, there are some constitutional problems which

ought to receive study, should such a detail be thought desirable in

the general scheme. The problems center around provisions in the

Washington State constitution requiring that "[plrivate property

shall not be taken for private use . .

."^^^ and that ".
. . taxes . . . shall

be levied, and collected for public purposes only."^^^ While the

Washington court has decided two cases which bear fairly closely

upon the "buy-back" proposal, these decisions did involve somewhat

172. Washington State Constitution, Art. 1, § 16 (Amendment 9).

173. Washington State Constitution, Art. 7, §1 (Amendment 14),
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different considerations. The first of these^^^ dealt with the Land

Settlement Act of 1919^^^ which authorized the state to buy privately

owned lands, improve their habitability and productivity, and then

resell them. The court sustained the act, largely leaving to the legis-

lature the determination that such use of the tax funds was for a public

purpose, there being a reasonable basis for such determination. In

a 1959 case^^^ the court passed upon a taking of certain property

under an act granting eminent domain powers to port districts for

the redevelopment of substandard or marginal land. Here the court

fully reviewed the publicness of the use there involved, since the

applicable constitutional provision, unlike that pertaining to spending

of tax funds, required a judicial determination of public use. In this

latter case the court invalidated the particular application of the

statute, but the facts seem so strongly different from what might

reasonably be contemplated in a "buy-back" of fishing gear or licenses

that this latter case might well be distinguished.

The California Supreme Court, on the other hand, has sustained

a "buy-back" of fishing gear of certain commercial fishermen who

were completely eliminated from certain waters of the state. ^^^ While

the constitutional provisions of California and Washington are not

identical, the general purpose of prohibiting the use of public funds

for private purposes in the sense of a gift is very similar in each of

the two constitutions. The California court readily found that the

legislature could have had valid purposes to be served by the appro-

priation of the public money for this purpose.

In applying these cases to the problem at hand, it might be

crucial, incidentally, to make some distinction between a scheme

which forces the sale to the state and one which merely permits the

state to purchase from willing sellers, for the amendment to the

Washington constitution making it a court function to determine

the public use applies apparently only to the "taking" of property.

Thus the legal aspect of the report in a sense leaves the work

only partially complete, for the study of details as they may be

formulated must yet be pursued. Similarly, the aspects of a "buy-

back" need further scrutiny, for the treatment given here is most

sketchy and intended primarily to indicate only the nature of the

174. State ex rel. Reclamation Board v. Clausen. 1 10 Wash. 525, 188 Pac. 538 (1920),

175. Laws of Washington 1919, c. 188. p. 583.

176. Hogue V. Port of Seattle, 54 Wn. 2d 799, 341 P. 2d 171 (1959).

177. Dittus V. Cranston, 53 Cal. 2d 284, 347 P. 2d 671 ( 1960).
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problem involved. At this stage the legislative judgment both upon

the desirability of the general scheme and upon the details of the

scheme must be exercised. Then, expert legislative drafting must re-

duce the proposal to adequate statutory form, and careful legal

analysis must be given to the particular details as they are thus deline-

ated. The work here represented thus constitutes the essential

groundwork for that to follow.

VI. A RECOMMENDED PROGRAM FOR GEAR REDUCTION

1. The number of units of gear of each type should be frozen

temporarily at the level prevailing in the last fishing season.

It would appear both feasible and desirable to reduce the

number of licenses immediately by weeding out licenses for

vessels which have not fished for salmon within the past few

years. By eliminating much of the "blank ticket licensing"

encouraged by the present system, it would be possible to

start with a level of licensed gear which corresponds to the

number of vessels actually fishing commercially.

2. License fees should be raised to levels which bear a more

realistic relationship to the value of the fishing privilege con-

ferred. We feel that this would eliminate much of the strictly

casual commercial fishing and the quasi-commercial fishing of

some sportsmen, both of which have complicated the regu-

latory problem without adding significantly to the effectiveness

of the industry. It is suggested that the license fees be higher

for vessels of greater productivity, though not necessarily

proportionately higher.

3. A revolving fund, serviced out of license revenues, should be

set up to permit the state to purchase licenses and gear at a

specified percentage of the insurable value of the boat and

gear at the option of the owner. Boats purchased under this

scheme would be retired or disposed of in such a way that

they would not create the same kind of problem in other related

fisheries in the Pacific Northwest. Any fisherman relinquishing

his license in this fashion would be permitted to re-enter the

fishery, but only by purchasing an existing license.
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A voluntary buy-back plan has a number of distinct ad-

vantages. By offering an opportunity for some vessel owners

to disinvest on a voluntary basis, it would provide some tan-

gible evidence of the effect of gear reduction without imposing

hardship on any individual vessel owner. There would un-

doubtedly be a persistent tendency to retire less efficient units.

It must be pointed out, that as vessels and licenses are retired,

the value of the remaining licenses will increase since the

earning power of individual vessels remaining in the fleet will

increase. This could be offset, however, by an increase in

license fees as returns to the fishery improve.

4. It is suggested that these licenses be made renewable in order

to permit the licensee to invest in the necessary boat and gear

with reasonable assurance of continued operation. It would

also be essential, to insure flexibility and to provide some

pressure to keep the most efficient fishermen in the industry,

that licenses be transferable. The prices bid and asked for

licenses would also provide a continuing check on the eco-

nomic condition of the fishery. For purposes of statistical

control, and perhaps to exercise some control over flagrant

violators of regulations, all license transfers should be handled

through the Department of Fisheries.

5. It is suggested that initially the licenses be issued for specified

types of gear—purse seine, gill net, reef net, etc. It would not

be wise, however, to freeze the situation permanently. The

gear reduction program itself and technological developments

may make it desirable to shift the proportions of the various

types of gear. One effective way to accomplish this would be

to permit substitution of one type of gear for another on a

basis of productivity—i.e., a purse seine license could be

acquired by relinquishing a specified number of gill net and/or

reef net licenses. It is also possible that the same technique

could be used to achieve a gradual shift to improved types

of gear without increasing the over-all fishing capacity of

the industry. Use of a much more efficient type of gear would

be permitted only with a reduction of a sufficient number of

licenses for standard gear to leave fishing capacity unchanged.

If the licenses are freely bought and sold, this would permit

the introduction of improved types of gear whenever it was
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profitable to do so without putting additional pressure on the

resource.

It should be stressed that these recommendations, if ac-

cepted in principle, provide for step-by-step reduction in fleet

size, and do not contemplate drastic reductions in the first

year or two. It should also be noted that even a 33V^ per

cent reduction in gear would provide potential savings ranging

from $700,000 to as much as $2,500,000 with an average of

perhaps $1,500,000. This would permit substantial increases

in incomes to boat-owners and share fishermen and would still

provide an annual revenue to the state sufficient to make a

buy-back program self-financing.

It is obvious that a gear reduction program of the type

outlined above would require a considerable amount of flex-

ibility. It is therefore assumed that any action taken by the

legislature would be permissive, the actual implementation

carried out by the Department of Fisheries.

6. It should be noted that although the foregoing recommended

program concerns itself with several details by which the

over-all objective may be accomplished, the legal analysis in

this report is primarily a delineation of only the underlying

basis for validity of a limitation upon the number of partici-

pants in the fishery. Should the legislative committee to which

this report is addressed hereafter decide to propose legislation

along the lines here suggested, further legal study should be

given to the particular details as then determined.

Explanation for Fig. 16 (p. 32):

1. Outer Strait area—Canada catch

2. Outer Strait area— U.S. catch

3. Inner Strait area—Canada catch

4. Inner Strait area— U.S. catch

5. Salmon Banks area— U.S. catch

6. Puget Sound area— U.S. catch

7. South Vancouver Island area—Canada catch

8. South Vancouver Island area— U.S. catch

9. Rosario Strait area— U.S. catch

10. Pt. Roberts area— U.S. catch

1 1

.

North Fraser area—Canada catch

12. Upper Fraser area—Canada catch

J July A August S September
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VII. APPENDIX

UGISM
UG2S*1

UG1S*2

UG2S*2

An abridged dictionary of definitions for the Code names on the

computer output for the Puget Sound net fishery simulation model.

U. S. gill net catch of sockeye in the Strait area.

U. S. purse seine catch of sockeye in the Strait area.

U. S. gill net catch of sockeye in San Juan Islands area.

U. S. purse seine catch of sockeye in the San Juan Islands

area.

U. S. reef net catch of sockeye in San Juan Islands area.

U. S. gill net catch of sockeye in Upper Puget Sound.

Total U. S. gill net catch of sockeye.

Total U. S. purse seine catch of sockeye.

Total U. S. reef net catch of sockeye.

Total U. S. gill net catch of pink salmon.

Total U. S. purse seine catch of pink salmon.

Total U. S. reef net catch of pink salmon.

UG2S*3

UG1S*3

SUGIS

SUG2S

SUG3S

SUGIP
SUG2P
SUG3P
SUGIZ
SUG2Z
SUG3Z
SUGIY
SUG2Y
SUG3Y
PBEGl

PBEG2
PBEG3
MAXGl
MAXG2
MAXG3
GEGl
GEG2
GEG3

Total U. S. gill net catch of silver salmon.

Total U. S. purse seine catch of silver salmon.

Total U. S. reef net catch of silver salmon.

Total U. S. gill net catch of chum salmon.

Total U. S. purse seine catch of chum salmon.

Total U. S. reef net catch of chum salmon.

Per boat earnings of gill nets. Computed by dividing the

total value of the catch of all species minus the operating

costs of the maximum numbers of gill nets that fished

one day during the season.

Per boat earnings of purse seines.

Per boat earnings of reef nets.

Maximum number of gill nets fished on one day.

Maximum number of purse seines fished on one day.

Maximum number of reef nets fished on one day.

Gross earnings of gill nets.

Gross earnings of purse seines.

Gross earnings of reef nets.
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NEGl Net earnings of gill nets. The net earnings figure includes

labor costs which have not been subtracted. The net

earnings figure is computed by subtracting the operating

costs and fixed costs from the gross value of the catch.

NEG2 Net earnings of purse seines. Net earnings of purse seines

have been corrected for the incentive allowances.

NEG3 Net earnings of reef nets.

FICGl Fixed cost for gill nets.

FICG2 Fixed cost for purse seines.

FICG3 Fixed cost for reef nets.

VBSFG Value before subtracting fixed costs of the gill net catch.

VBSFP Value before subtracting fixed costs of the purse seine

catch.

VBSFO Value before subtracting fixed costs of the reef net catch.

GGIT Total number of gill net days expended on Puget Sound

fishery.

GG2T Total number of purse seine days expended on Puget

Sound fishery.

GG3T Total number of reef net days expended on Puget Sound

fishery.

TOTHR Total other gear.

ODDGS Total catch of sockeye by all gear except purse seines

and gill nets.

ODDGP Total catch of pinks by all other gear except purse seines

and gill nets.

ODDGZ Total catch of silver salmon by all other gear except

purse seines and gill nets.

ODDGY Total catch of chum salmon by all other gear except

purse seines and gill nets.

TOTSR Total sockeye run to date for any given day in the season.

TOTPR Total pink run to date for any given day in the season.

TOTZR Total silver run to date for any given day in the season.

TOTYR Total chum run to date for any given day in the season.

TOUS Total U. S. catch of sockeye at any given date.

TOCS Total.Canadian catch of sockeye at any given date.

TOUP Total U. S. catch of pink salmon at any given date.
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TCOP Total Canadian catch of pink salmon at any given date.

TOUZ Total U. S. catch of silver salmon at any given date.

TOUY Total U. S. catch of chum salmon at any given date.

CZC Total Canadian silver salmon catch at any given date.

CYC Total Canadian silver salmon catch at any given date.

UCSS U. S. catch of sockeye salmon in the Strait at any given

date.

OCSJ U. S. catch of sockeye in the San Juans at any given date.

OCSU U. S. catch of sockeye in the Upper Sound at any given

date.

BOOZE*! Total number of days the season was open in any given

week during the season.

SILVS Total silver catch to date in the Strait.

SILVJ Total silver catch to date in the San Juans.

SILVU Total silver catch to date in the Upper Puget Sound.

SILVI Total silver catch to date in Inner Puget Sound.

CHUMS Total chum catch to date in the Strait.

CHUMJ Total chum catch to date in the San Juans.

CHUMU Total chum catch to date in the Upper Puget Sound.

CHUMI Total chum catch to date in the Inner Puget Sound.

PINKS Total pink catch to date in the Strait.

PINKJ Total pink catch to date in the San Juans.

PINKU Total pink catch to date in the Upper Puget Sound.

PINKI Total pink catch to date in the Inner Puget Sound.

VUSC Total value of U. S. catch of sockeye salmon.

VUPC Total value of U. S. catch of pink salmon.

VUYC Total value of U. S. catch of chum salmon.

VUZC Total value of U. S. catch of silver salmon.
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ABSTRACT

A preliminary survey of the pressing fishery problems must rec-

ognize that claims to territorial waters by different nations vary in

width from 3 to 12 miles, but exclusive claims to fisheries have been

extended as far as 200 miles from shore by a few states. Consideration

of the consequences of applying different inethods of protecting the

fisheries in the northeastern Pacific leads to the conclusion that fish-

ery problems there can be solved best by treaties, but these, to be

effective, must incorporate agreement on basic objectives.

The validity of the abstention principle as defined in the North

Pacific Treaty and the need for such protection of fisheries which are

controlled by scientifically based management programs are shown

by the successful management of the northeastern Pacific halibut

and salmon fisheries of this area. This is further supported by a

consideration of both the biological and economic bases of fisheries

management. Maximum sustained yield as defined by the North

Pacific Treaty is not considered a sound basis for abstention or

regulation, since it has been considered to be an absolute and single

valued population parameter that must be defined and supported

by biological data. The variability of this quantity makes the opti-

mum economic yield a more usable objective.

Consideration of the qualifications for abstention listed in the

North Pacific Treaty and the data available on the Bristol Bay

halibut stock indicates that the latter fulfills the requirements for



abstention. Removal of this stock from tlie protection by abstention

required special interpretation of the present treaty.

Evaluation of the legal, biological, and economic background of

high seas fisheries leads to the conclusion that future progress in

rational development of the northeastern Pacific fisheries will be

aided by continuation of the principle of abstention as outlined in

the present North Pacific fisheries treaty. Successful operation of

the commission, however, seems to require alteration of the treaty

to provide the commission with its own research staff and to charge

it with the responsibility of handling the problems posed by the

treaty and by the fisheries.

VI



FOREWORD

This paper has been ^vritten against a rapidly moving background.

Japan, Canada, and the United States have suspended, for a few

months, their negotiations toward a new treaty to replace the 1953

International Convention for the High Seas Fisheries of the North

Pacific Ocean. The negotiations to date have resulted in no essential

change in the diverse positions of the three countries. In the mean-

time, Canada has announced her intention to extend her territorial

limits to 12 miles. Japanese and Soviet fishing activity in the north-

eastern Pacific has increased and is still increasing. Against this

rapidly moving background the authors have tried to present some

of the important data and arguments relevant to the pressing prob-

lems brought on by these events. We would be quick to note that in

these few pages we have not given the exhaustive treatment to some

of these issues they deserve. Further research on these issues is essen-

tial, and we hope will follow this writing.

It is ^vith gratitude that w^e acknowledge the help given us by a

number of people to whom we distributed an earlier draft of this

paper, and ^vho gave us many excellent comments and suggestions.

These include Prof. W. W. Bishop, University of Michigan; Prof.

Hans Linde, University of Oregon; Profs. Carl Bradshaw, J. A.

Crutchfield, D. F. Henderson, G. J. Paulik, W. F. Royce, and Pro-

fessor Emeritus W. F. Thompson, University of Washington; Mr.

F. H. Bell, present Director of the International Pacific Halibut

vii



Commission; Mr. H. A. Dunlop, retired Director, International

Pacific Halibut Commission; Mr. E. W. Allen, attorney of the firm

of Allen, DeGarmo and Leedy; Mr. DeWitt Gilbert, Editor of the

Pacific Fisherman; and Mr. Harold Lokken, Manager of the Fishing

Vessel Owners Association. The views expressed in this paper are,

however, solely those of the authors, and are in no way attributable

to those who have so kindly reviewed a preliminary draft.

Mrs. Helen Strickland, librarian, has checked the bibliography

and Prof. T. S. Y. Koo has edited the manuscript.

The authors are especially grateful to the University of Washing-

ton for providing funds to support the publication of this report.
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Management of the High Seas Fisheries of the

Northeastern Pacific

by

Richard Van Cleve^ and Ralph W. Johnson-

INTRODUCTION

On June 12, 1963 the ten-year period during which the North

Pacific Fisheries Treaty between Japan, Canada, and the United

States was to be effective came to an end. After this date any one of

the parties to the treaty is free to give a one-year notice of intention

to terminate. None of the countries has indicated this intention, but

apparently Japan did request revision of the treaty, and negotiations

toward this end were begiui in June in Washington, D.C.

The North Pacific Fisheries Treaty was ratified on June 12, 1953

(App.). It established as one of its provisions the unique principle of

abstention. According to this principle when a country has fully

developed a fishery and, as a result of continuing scientific study, is

regulating it so as to obtain the maximiun sustained yield, newcom-

ers who are parties to the treaty agree to abstain from fishing the

stocks concerned. Under this provision Japan has, for the last ten

years, abstained from fishing salmon east of 175° West Longitude

and halibut of North American origin. Prior to 1959 the Japanese

1 Professor and Dean, College of Fisheries, University of Washington.
2 Professor of Law, School of Law, University of Washington.
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also abstained from fishing herring in Alaska, but in 1959, at the

recommendation of the United States, the three countries agreed

that this species in Alaska should be removed from abstention

(INPFC, 1961). Herring along the inner coast of British Columbia

were still protected by abstention of the Japanese. In the fall of 1962

Canada recommended, and Japan and the United States agreed to

remove the herring stocks of the west coast of the Queen Charlotte

Islands from abstention by the Japanese, at the same time agreeing

to open halibut stocks in the eastern Bering Sea to Japanese fisher-

men. This recominendation was approved by the three governments

in the spring of 1963.

Reports of negotiations in June 1963 in Washington, D.C., which

were resumed September 16 in Tokyo, reflect the efforts of the Japa-

nese to eliminate the abstention provision from the North Pacific

Treaty, and the equal determination of the United States and

Canada to retain this protection for their halibut and salmon fish-

eries. Published explanations of the views of the three countries are

probably not too accurate or complete, since the negotiations have

been closed to the public, but in essence the Japanese are said to

maintain in part that by agreeing to abstain from fishing certain

stocks in the northeastern Pacific they are weakening their position

vis a vis other nations in the development of fisheries elsewhere in

the world. On the other hand, the United States and Canada main-

tain that the stocks from which Japan now abstains exist only

because of conservation measures imposed on United States and

Canadian fishermen over many years, and that entrance of Japan into

these fisheries will not only prejudice the economic viability of the

fisheries, but will also endanger the conservation programs now in

force.

The argument has been complicated by the relatively recent en-

trance of Soviet fishermen into the trawl fisheries of Bristol Bay and

the Gulf of Alaska. Since the U.S.S.R. is not party to the present

North Pacific Treaty and, so far as has been made public, has not

been invited to participate, the future of the management of the

fisheries in this area appears quite obscure.

The Japanese began fishing king crab in Bristol Bay in the early

1930's, without objection by the United States, and moved to enter

the Bristol Bay salmon fishery before World War II. The U.S. State

Department objected in November 1937 to their participation in the
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Bristol Bay salmon fishery (Pacific Fisherman, 1939) and as a result

of this protest, Japan in March 1938 agreed not to take salmon in

this area.

Since World War II, Japan has expanded her fisheries east\vard

and has only been restrained from fishing salmon and halibut, and,

before 1959, Alaska herring, by provisions of the North Pacific

Treaty. The Soviet Union has increased her fishing fleet in the

eastern Bering Sea manyfold since 1958, and has no^v moved into

the Gulf of Alaska. As far as is known, Soviet fishermen have not

taken the same species as have United States and Canadian fishermen,

though some of our halibut fishermen have lost gear and have occa-

sionally been forced off fishing grounds by Soviet trawlers. However,

for the most part, the Soviets have concentrated on the taking of

ocean perch in the Gulf of Alaska and have not taken halibut, and

recently they have also fished for king crab south of the Aleutian

Peninsula, indicating that certain fisheries can be developed in this

area without interfering with the halibut or salmon. The Soviets,

however, have made no commitment to abstain from utilizing any

particular stocks of fish, and in fact have plainly stated that they plan

to enter the halibut fishery in the Gulf of Alaska (Bevan, D. E. and

O. A. Mathisen, 1961 and 1963; Kulikov, 1961).

The entrance of Soviet fishermen into the northeastern Pacific

fisheries approximately five years ago has greatly complicated the re-

quirements for management of these fisheries from 1953, when the

present North Pacific Treaty was concluded. Since the Soviet Union

is not party to any Pacific area fishery treaty with the United States

and Canada, she is bound by no legal restrictions and can fish any

species she desires outside United States and Canadian territorial

waters. At the present time these territorial waters extend only three

miles from shore. Even though Canada should extend her limits for

fisheries to twelve miles, as she has recently announced she intends

to do, unless an entirely new principle is developed for drawing base

lines, this still will not protect the major offshore or high seas fishing

grounds. At the present time Soviet fishermen can fish salmon and

halibut on the high seas, as they are now taking ocean perch, and

Canada, the United States, or Japan would not have any legal

grounds for objection.

Japanese fishing interests have for some time been exerting pres-

sure to change the North Pacific Fisheries Treaty and to have the
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abstention concept removed from it. In fact, Oda (1960) indicates

that Japan proposed to omit both halibut and herring stocks from

abstention in the 1958 meeting of the International North Pacific

Fisheries Commission. The Japanese have consistently maintained

since 1958 that none of the stocks which are included in the Annex

of the North Pacific Fisheries Treaty and are thus protected by the

abstention principle, comply with the requirements for the applica-

tion of that principle as set down in the treaty. At the same time

they have asserted their right to develop the bottom fisheries south

and east of the Aleutian Islands and the Alaska Peninsula, but have

maintained that the principle of abstention prevents this develop-

ment because it prohibits incidental capture of halibut. United

States and Canadian fishermen on the other hand are fearful that

relaxation of present restrictions on the Japanese take of halibut

even as incidental captures will be the beginning of the end of the

halibut fishery in the northeastern Pacific.

The entrance of Japan and the Soviet Union into the northeastern

Pacific Ocean fisheries is, however, of more interest than its imme-

diate effect on Canadian and United States fishermen. It provides a

window into the future; a measure by which we can gauge the rela-

tionships that will develop as more of the oceans' fisheries become

fully exploited and we face the problem of what to do when new

states wish to enter a fishery that has already been developed and

conserved by others. Viewed in this manner the problem is of spe-

cial interest, since it underlines the urgency with which we must

seek a solution for the immediate problems of the northeastern

Pacific fisheries, and it points up the need for insuring the continued

effective management of the halibut and salmon. Bringing these

problems to light might also stimulate a more active search for

effective solutions for the problems which we can foresee developing

in the high seas fisheries in other parts of the world.

The recent book by McDougal and Burke (1962) provides a com-

prehensive analysis of the legal, biological, and economic aspects of

high seas fishing. It is our purpose here to examine in some detail

these aspects of fishing in the northeastern Pacific. Undoubtedly,

some of the following comments would be relevant to fishery prob-

lems in other oceans. However, the unique character of each differ-

ent region and each fishery suggests caution in transferring the

solutions from one area to another.
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We ha\'e especially endeavored to shed some light on a ninnber of

the more pressing issues before the negotiators now considering a

new North Pacific Treaty, and to bring to light certain aspects of the

problems involved in the current negotiations which may not have

been thoroughly considered to date. We ^vould be quick to note,

however, that although we have tried to encompass the more pressing

issues, and consider and sift most of the relevant economic and bio-

logical data, it has been impossible in a paper of this brevity to

document fully some of the views expressed. This suggests the need

for continuing research by those interested in these problems, and

for a continuing exchange of views on how the conflicting hopes and

desires of the various participants in these fisheries can best be

resolved.

First ^ve ^vish to examine the general rules or principles of inter-

national la^v that have special significance in the northeastern

Pacific.

INTERNATIONAL LAW AND THE HIGH SEAS FISHERIES

The dominant principle in the present legal regime of high seas

fisheries is that anyone is free to fish just about anywhere. This

principle developed in the eighteenth and nineteenth centuries with

the navigational needs of the great commercial nations that \vanted

to send their merchant vessels trading throughout the world. Na\'i-

gation, not fishery, ^vas their primary concern. Navigation has not

lost its importance, but high seas fishing has, in recent years, become

much more significant than in former years and has been increasing

in importance at a constantly accelerating rate since the end of

World War II. The resulting increase in competition for high seas

fishery resources, along ^vith a number of other factors, has brought

aboiu increasing claims to exclusive use of the high seas.

There has never been unanimity on the question of the scope of

territorial seas. The great sea powers of the recent past—Great

Britain, France, Japan, the United States, and Germany—have gen-

erally argued for 3 miles. Many other countries, such as Norway,

Sweden, U.S.S.R., Spain, Portugal, and the Latin-American countries

have claimed more extensive areas. At present the claims range from

3 to 12 miles. To illustrate, Japan, the United States, and Crreat

Britain, among others, claim 3 miles; India, 6 miles; Mexico, 9
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miles; the U.S.S.R., Colombia, Venezuela, Panama, and the United

Arab Republic, 12 miles. Canada has recently announced its inten-

tion to go from 3 to 12 miles. An examination of recent history

indicates a tendency toward a greater diversity, and toward greater

expansion of these claims. However, no nation yet claims a terri-

torial sea of more than 12 miles.

A number of countries also claim bays that are more than twice

the width of their territorial seas. These claims are sometimes based

on so-called ''historic rights," i.e., claims which have been made over

a substantial period of time and which, during that period, have re-

ceived acquiescence by other nations. One of the most extensive

such claims is that of the Soviet Union over Peter the Great Bay, 1 15

miles wide. A recent effort by the state of Alaska to claim, or induce

the United States to claim, much of Bristol Bay on this basis failed

(Rosenow, 1963), the U.S. preferring to adhere to the rule an-

nounced in Article 7 of the Convention on the Territorial Sea and

the Contiguous Zone (McDougal and Burke, 1962, App. A) and

claim only that portion of Bristol Bay which is 24 miles or less wide.

An increasing number of states are also making "specialized"

claims to the sea, arguing for exclusive jurisdiction of the mineral

resources or fisheries of the continental shelf, far beyond their admit-

tedly limited territorial seas. The United States and many other

countries now claim the mineral resources of the continental shelves

off their coasts. Such claims, when limited to mineral resources, have

not met with any substantial objection froin other states. Off the

coasts of Central and South America, Chile, Ecuador, Peru, Costa

Rica, and El Salvador claim up to 200 miles of exclusive fishery

jurisdiction. Argentina claims exclusive fishery jurisdiction over the

continental shelf off her coast. These claims have met with persistent

protests by several other countries, and in particular the United

States. They have not, however, been withdrawn, and there appears

to be little evidence at the moment that they will be. A few coun-

tries have announced an intention to establish fishery conservation

zones off their coasts, to aid in fisheries management programs. Thus,

in 1945 President Truman issued a proclamation saying the United

States claimed the right to "establish conservation zones to regulate

fisheries" over certain waters beyond the territorial sea. (U.S. Presi-

dent's Office, 1945). Although no such conservation zones have ever,

in fact, been created by the United States the proclamation is said to
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have "provided the impetus for a rash" of claims by other states to

authority over areas of the high seas (as indicated above) (McDougal

and Burke, 1962, p. 967). India has, since 1956, claimed a right to

establish fishing conservation zones oiU to 100 miles beyond her ter-

ritorial sea.

In vie^v of these new claims, it is appropriate to inquire how

effective a fishery management program might be in the northeast-

ern Pacific based on such extended claims of jurisdiction. This is

not to suggest, or recommend, at this point, the desirability of an

extension by the United States or Canada of their jurisdiction over

high seas fishery resources, but rather to engage in a limited explora-

tion of the immediate consequences to fishery management activities

of such an extension.

Extension of United States or Canadian jurisdiction over the high

seas from 3 to 12 miles ^vould have little effect on fishery manage-

ment programs in the northeastern Pacific. An extension by Canada

^\ ith the use of straight base lines could close the entire area inside

the Queen Charlotte Islands (Hecate Strait) to foreign fishermen. It

would preclude effective fishing off the west coast of the Queen

Charlotte Islands and off Vancouver Island north of 50° North Lati-

tude, where the continental shelf is generally narro^v. A 12-mile

limit from present base lines would leave the outer banks luipro-

tected south of this parallel along the coast of Washington and

northern Oregon as far south as Cape Arago. Off the coast of

Alaska, a 12-mile limit would mean that Soviet and Japanese fisher-

men ^vould have to stay farther from shore than at present. But the

more productive outer banks in the Gulf of Alaska would not be

included, and effective control of the various Alaska coastal fisheries

^vould still be lacking. The expanded exclusive zones would not be

large enough to cover the habitat of most commercially significant

stocks of fish there. The fish ^vould roam in and out of such areas

without restriction and uncontrolled fishing outside the 12-mile

limit could nullify management programs within those limits.

Extension of exclusive fishery jiuisdiction to the edge of the con-

tinental shelf, or to 200 miles, would have a different effect. A
200-mile limit would be easier to administer, since it is much more

easily found than is the "edge" of the continental shelf. In the

oceans off most of the nations of the world a 200-mile limit would

extend beyond the continental shelf, as the latter is normally defined.
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Concerning its definition, Article I of the Convention on the Conti-

nental Shelf provides that the "shelf" refers "to the seabed and the

subsoil of the submarine areas adjacent to the coast but outside the

area of the territorial sea, to a depth of 200 meters or, beyond that

limit to where the depth of the superadjacent waters admits of the

exploitation of the natural resources of the said areas." Off some

coasts there is a rather distinct shelf, with a noticeable drop-off, at

about 600 feet. However, in other areas this is not so; the water

depth increases gradually. In the northern Bering Sea between

Alaska and Siberia, the "shelf" extends all the way across between

the two land masses. The Bering Sea, as well as some other areas,

where the continental shelf extends across international boundaries,

would pose difficulties for the application of a continental shelf rule.

Such problems deserve further consideration, but the limited scope

of this article does not permit their analysis here. Nonetheless, we

can examine profitably some of the consequences of the extension

of exclusive fishery jurisdiction to the edge of the continental shelf,

or to 200 miles from shore.

What fisheries would be affected by an extension of claims to the

edge of the continental shelf?

Halibut have been fished to a depth of about 400 fathoms (2400

feet) in the northeastern Pacific. Other demersal (bottom living)

forms of fish may be found to depths of about 500 fathoms (3000

feet). To include the major fisheries it would be necessary to locate

the continental shelf at a depth of 500 fathoms. An exclusive fishery

zone that includes water to such depth in the northeastern Pacific

would accomplish the following: reserve virtually all demersal

stocks of fish; reserve all pelagic (fish which live in the upper layers

of water) species confined in these areas; probably make uneconomic

the efforts by fishermen from other nations to exploit pelagic stocks

such as herring, which occur close to the edge or over the continental

shelf. In addition, the fishermen of the coastal state would undoubt-

edly be afforded greater protection in their investments in vessels and

fishing gear by such an extension. Their competition would come

primarily from their own coiuitrymen, and such competition would

be controllable by the coastal state.

Certain other effects of such an extended fishery jurisdiction de-

serve notice. This type of extension would, if carried out throughout

the world, accrue to the advantage of those countries with broad
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continental shelves, such as the United States off the coast of Alaska

and in the (iuU of Mexico. It would not accrue especially to the

benefit of coastal states with narrow continental shelves such as Chili,

Peru, Ecuador, and the United States off the coasts of Oregon and

California. It ^vould have only slight effect on the fishing for pelagic

species on the high seas, outside the continental shelves, such as

salmon. In some cases, it might result in inefficient management,

where one management program might be instituted inside the

coastal state's jurisdiction and another program for the area outside

that jurisdiction. Lastly, off the coasts of Alaska and British Cohnn-

bia the various stocks of bottomfish might not be fully exploited in

view of the lack of interest in these fish shown so far by United States

and Canadian fishermen, and by the North American public, unless

these t^\ o countries issued licenses to foreign fishermen to operate in

such areas, under management programs devised by the coastal states.

Extension of United States and Canadian exclusive fisheries j mis-

diction to 200 miles would have a somewhat different effect. In the

northeastern Pacific virtually all the continental shelf ^vould be

brought within the jurisdiction of these two countries. Depending

on exactly ho^v the line is drawn, a section in mid-Bering Sea ^vould

still be excluded. Off the coasts of California, Oregon, Washington,

and British Columbia, a "200-mile" line w^ould be located far be-

yond the shelf and ^vould encompass substantial portions of the high

seas. Such an extension would eliminate foreign fishing from all

demersal stocks and also from the pelagic salmon fishery as well as

from the above-mentioned pelagic species which live closer to the

continental shelf. Free fishing would then be confined to such high

seas species as are regularly taken in the open ocean.

Undoubtedly any such extension of claims by the United States or

Canada ^vould bring strong protests from Japan and the Soviet

Union, and from other countries. At the same time, it would en-

courage other nations to extend their own claims over similar areas

off their coasts. Obviously, such a move Avould give additional

Tveight to the extended claims of Central and South American coim-

tries over adjacent high seas, and w^ould thus impose further burdens

on the U.S. tuna and shrimp industries already harrassed in their

efforts to fish off those coasts.

At the present time, there is little chance that the United States

will extend its jurisdiction over any significant part of high seas
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fisheries, beyond its presently defined territorial waters. Thus, to be

practical, it is necessary to ask, what other routes are available to

attain the goal of effective fishery management in the northeastern

Pacific?

In theory, at least, all fishery management problems could be

solved by means of appropriate international treaties. The difficulty,

to state a truism, is in reaching agreement. Yet, as this is the most

likely route to be selected by the interested countries, it will be well

to examine some of its potential advantages and disadvantages.

There are, of course, numerous treaties in the world that regulate

high seas fisheries. When one looks at the total ocean area and the

total fishery resources of the world, however, it becomes apparent

that these treaties cover only a very small portion of the area and the

fish. In the North Pacific, while practically the entire area north of

about 40° North Latitude is covered by treaties, only a small per-

centage of total fishery resources is actually affected by treaty regula-

tion. Nonetheless, these treaties are important first steps and deserve

close study.

In the northeastern Pacific Ocean there are effective the Fur Seal

Treaty, the International Whaling Treaty, the Pacific Salmon

Treaty, the Halibut Treaty, and the International North Pacific

Fisheries Treaty. The Soviet Union is a party to the Fur Seal

Treaty and the Whaling Treaty, but is not party to any of the others,

and therefore is violating no international agreement or other laws

by fishing freely up to the territorial limits of the United States and

Canada. Japan, though a party to the International North Pacific

Fisheries Treaty, is bound by the terms of that treaty only to abstain

from fishing halibut south of the Alaskan Peninsula, salmon east of

175° West Longitude, and herring along the coast of British Colum-

bia except outside the Queen Charlotte Islands. Japan is bound by

the treaty to participate in conservation measures if the parties to the

treaty can agree as to the character of such ineasures and that they

are necessary. At present the treaty in no way affects her fishery for

shrimp, for king crab, or for any other species along the coast of

North America outside of territorial limits. These limits at present

extend only three miles from the mean low tide line in both Canada

and the United States.

The Convention on Fishing and Conservation of the Living Re-

sources of the High Seas (McDougal and Burke, 1962, App. C)
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adopted at the 1958 Geneva Conference, does not control high seas

fisheries in the North Pacific, or anywhere else for that matter, since

it has not been ratified ])y twenty-two nations, the minimum re-

quired for its eff^ectiveness. Even ^vhen twenty-two nations have

ratified the treaty it will be binding only as among those twenty-two,

and otherwise will have little effect except as an advisory document.

Neither the Soviet Union nor Japan has ratified and, unless they do

so, will not be bound by the treaty. This treaty is, at present, hardly

more than a declaration of good intentions by the delegates of the

Geneva Conference, and cannot be expected to provide solutions to

the more serious fishery problems of the world.

As more and more pressure is put on the high seas fisheries and

more of them are fished beyond their ability to maintain their origi-

nal abundance, the need for regulation and management increases.

The extensive discussion and negotiation on fishery problems that

has taken place throughout the world in the past ten years has

sharply illustrated the need for intelligent management of this re-

source. Yet development of useful regulations depends upon volun-

tary agreement by the nations concerned, and before this can occur

there must be a consensus on basic objectives.

In the North Pacific this need for agreement on basic objectives is

as great as it is anywhere in the world, and is probably as difficult to

attain as anywhere else. Two of the nations involved, Canada and

the United States, are very much alike. The other two, Japan and

the Soviet Union, are vastly different from each other and from the

first two. We need but mention the wide disparity between the basic

economic and political systems of the two North American countries,

Japan, and the U.S.S.R. Then there is the great difference among

these countries in the importance to them of high seas fishery as a

food and as a source of national income. Also, because of the tastes

of the American public, fishermen in the United States and Canada

are interested primarily in salinon, halibut, herring, and crab. Soviet

and Japanese fishermen are equally, if not more, interested in the

vast and largely undeveloped demersal fishery of the area. The
United States and Canada have no distant-water fishing fleet in the

North Pacific. Both the Soviet Union and Japan conduct much of

their fishing operations by means of such fleets. Not too much is

known about the Soviet acceptance of the concepts, ''maximum

sustained yield" and ''maximum economic yield," although there is
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reason to believe that the first concept is generally accepted there.

On the other hand, ^vhile Japan has indicated some acceptance of the

maximum sustained yield concept, the Japanese, as will be pointed

out below, take a considerably different view of the meaning of this

principle than does the United States or Canada. There is little

evidence to date that either the U.S.S.R. or Japan, or the United

States and Canada for that matter, are willing to substitute "maxi-

mum economic yield" for maximum sustainable yield.

The above listing serves only to demonstrate the difficulty in

locating and defining common objectives for fishery management of

the North Pacific. Yet, only when these common objectives are

agreed upon can an intelligent program of fisheries management be

created for this area, and a treaty or treaties be prepared to carry out

such a program.

Before endeavoring to suggest new lines of approach to the fishery

management problems of the northeastern Pacific, it is appropriate

to see what has been done in the past. As indicated above, treaty

regulations to date, in this area, have been concerned with halibut

and salmon.

HISTORY OF THE NORTHEASTERN PACIFIC

HALIBUT FISHERY

The United States and Canadian fishermen and fishing industry

have opposed the extension of Japanese fishing into the northeastern

Pacific for a number of reasons. In the first place, they have had the

northeastern Pacific fisheries to themselves since they were devel-

oped. In particular the halibut fishery in the northeastern Pacific

has been completely undisturbed by other nations. An attempt by a

British company to send a mothership with auxiliary fishing craft to

the Pacific to exploit the halibut in the Gulf of Alaska in the 30's

was thwarted by the Canadian and United States governments, after

much prodding by fishermen and industry, through several actions

including the closure of markets to halibut not taken in conformity

with Commission regulations. These actions, combined with direct

representations of Canada to the ''mother country," sufficed to dis-

courage the backers of that enterprise (Pacific Fisherman^ 1937).

United States and Canadian control of the halibut fishery has been

carefully guarded in the past, and for a good reason. It was devel-
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oped by U.S. and Canadian fishermen with its real beginning occur-

ring after completion of the railroads into the Northwest in 1887,

which opened iij) the eastern markets. With each improvement in

fishing equipment, such as the change from sail to steam, from steam

to gasoline motors, and from gasoline to distillate to diesel fuel, the

intensity of fishing increased and the fishery was pushed farther and

farther a^\ay from the ports of landing. Since the market was greatly

expanded after the means of transportation were found, the intensity

of exploitation increased and first reached a peak of about 60 million

pounds in 1912 off the coast of British Columbia alone and in 1915

totalled over 68 million pounds for the entire coast. Following

World War I and the introduction of diesel motors, the area of

exploitation was extended across the Gulf of Alaska, and the south-

ern shores of the Aleutian Peninsida were brought within the range

of the fishery.

The decline in both catch per unit of effort, or abundance, and the

total catch occurred off the coast of British Columbia even l3efore the

First World War. A preliminary investigation of the condition of

these halibut stocks was begun by W. F. Thompson in 1913. With

the further expansion of the fishery after the war and the continued

decline in the catch per unit of effort, a treaty was concluded be-

tween Canada and the United States which was ratified in 1924 and

resulted, in 1925, in the formation of the International Pacific Hali-

but Commission. This treaty provided for investigation of the biol-

ogy and supply of the fish, for a closed season of three months during

each w^inter. By 1930 it had become obvious from the scientific in-

vestigation of the Halibut Commission's staff that the fishery was the

primary cause of the decline in halibut catch, and a new treaty was

concluded which empo^vered the Commission to change or suspend

closed seasons and to set catch limits.

Regulation of the northeastern Pacific halibut fishery began in

1932, and since that time the Canadian and United States fishermen

have been strictly controlled as to the amount and sizes of fish they

are permitted to take from particular areas each year and ^vhen they

may take them. It is only through these regulations that the halibut

fishery has been rebuilt to the high le\ el of abundance ^vhich is no^v

being sustained by the stocks.

The record of the Halibut Commission shows a careful approach

to the solution of the basic problem of restoring the fishery to a high
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level of yield. While other nations and other organizations have

talked and theorized about this problem or have ignored it, none of

them have accomplished the task of rebuilding any of their fisheries.

The Commission charted a new course in the virgin field of marine

fisheries management. It is the only regulatory body in the world

with practical experience in successfully accomplishing this objec-

tive. The staff of the Halibut Commission, moreover, is the only

staff that has dealt successfully with the practical problem of rebuild-

ing the productivity of a high seas species. Their success has not

been the result of chance but has grown from carefully conducted

research, and after the beginning of regulation, from a meticulous

monitoring of both immediate and long-term effects of the fishery

and of its regulation. Since the formation of the Commission, appro-

priations for support of the research and for regulation by the gov-

ernments of Canada and the United States have exceeded several

million dollars.

With special regard to the Bering Sea, the Halibut Commission

staff first tagged halibut in the Bering Sea in 1930, when 570 fish

were released. Aside from 322 tagged off Port Moller in 1947, 192

tagged in the same location in 1952, and 41 in 1954, the next major

tagging experiment in the Bering Sea was in 1956 when 3,183 fish

were tagged, and again in 1959 when 5,148 fish were tagged. (Re-

ports of IPHC 13 through 32.)

In addition to tagging, the Commission inaugurated a program of

sampling halibut catches from the Bering Sea, and deliberately de-

veloped its regulations in such a manner as to encourage the exploi-

tation of the Bering Sea stocks. This is in keeping with the objectives

of the halibut treaty, which are to provide for the proper manage-

ment and full utilization of the halibut fishery. It is also in keeping

with the provisions of the North Pacific Fisheries Treaty (App.)

which indicates that the member countries should encourage and

attempt to insure maximum utilization of the fish. These regula-

tions provided for special seasons for the Bering Sea outside the

seasons during which fishing is allowed in the Gulf of Alaska and off

the coast of southeastern Alaska and British Columbia, together with

provisions concerning ports of clearance and entry which further

encouraged fishing during these seasons in the Bering Sea. On first

impression it might seem that there is an inconsistency between (1)

the Halibut Commission's position in encouraging more fishing in
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the Bering Sea, and (2) the United States argument that there is a

close association between the halibut stocks in the eastern Bering Sea

and Area 3A^, and that the Japanese should continue to abstain from

fishing in the Bering Sea. It is our view that this apparent incon-

sistency disappears with a proper understanding of the abstention

principle. This is discussed more fully under "Qualifications for

Abstention."

HISTORY OF THE NORTHEASTERN PACIFIC

SALMON FISHERIES

The history of Pacific Coast salmon fisheries is covered by Rich

and Ball (1928), Craig and Hacker (1940), G. H. Clark (1929),

INPFC (1962), and others and will be reviewed here only briefly.

Intensive salmon fishing began in the United States with the in-

auguration of canning in 1864 on the Sacramento River, in 1866 on

the Columbia River and in British Columbia, in 1877 on Puget

Sound, and in 1878 in Alaska. The Columbia River fishery devel-

oped more rapidly than did those in other districts, and reached its

peak catch in 1883, when the production was entirely chinook

salmon. Fisheries regulations were first imposed in 1866 on the Co-

lumbia River when the size of traps was restricted. Regulation of the

salmon fisheries in California was begun by the California legislature

in 1872, and closed seasons were first imposed on the Columbia River

by the Territory of Washington in 1877, and then by the state of

Oregon in 1878.

Until Alaska became a state in 1959, the federal government regti-

lated the fisheries and ^vas the principal governmental organization

concerned with commercial fisheries research in the territory. The
first regulation of salmon fishing in Alaska was undertaken under an

act passed by the United States Congress in 1896, but detailed regu-

lation of the salmon fisheries in Alaska is always considered to have

begun in 1924 with the passage of an act by congress which required

the escapement for spa^vning of at least 50 per cent of those runs

^vhich could be counted through ^veirs. This act determined the

pattern of fishery regulations in Alaska until the 1950's. Before this

time, appropriations for regulation w^ere too small to exercise any

3 The regulatory areas used by IPHC are described in the Commission's reports.
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significant restriction on salmon fishing. After 1950 progress in

salmon biological research permitted the development of more effec-

tive management based on more adequate information concerning

the relationship between the fisheries, the number of spawners, the

efficiency of the production of young, and the complex structure of

salmon populations in different rivers.

Regulation of the salmon fisheries has been improved gradually

over the years as the knowledge of the nature of the runs and their

requireinents for survival have become better understood. A major

advance was made in the methodology of the management of salmon

with the inauguration, in 1946, of regulations by the International

Pacific Salmon Fisheries Commission of the sockeye salmon of the

Fraser River. These regulations were based upon eight years of in-

tensive investigation of the sockeye salmon fisheries and of the biol-

ogy of the sockeye salmon of that river system. The requirements

for regulation have been further refined as experience has accumu-

lated on the effects of different kinds of regulations on salmon stocks

in different areas. In Alaska the regulations are based upon research

conducted by the Fish and Wildlife Service, by the Fisheries Re-

search Institute of the University of Washington, and more recently

by the state of Alaska.

Salmon regulations along the coast, which were at first aimed only

at restricting the sizes of gear used in the rivers to permit some fish

to escape, have increased in complexity with the growing complexity

of the fishery. They now prescribe the size of mesh as well as the sizes

and types of gear, sizes of vessels from which gear can be run, and

the type of auxiliary equipment that can be used on those vessels.

Escapement is further assured by closed areas including most streams

and rivers, as well as areas aroiuid the mouths of streams. Closed

seasons are also used including ^veekly closures along migration

routes designed to permit escapement of segments of the runs. These

fish are then given protection when they arrive on their spawning

grounds (except for fishing by native tribes in Oregon, Washington,

and British Columbia). The nature of the regulations reflects the

attempts of fisheries management agencies to control escapement as

best they can within their restricted powers. Meantime, information

is gradually being accumulated toward the establishment of more

effective regulations and management aimed at production of the

optimum supply of salmon.
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Acciiiiiiilated knowledge and experience has proven ihat wliere

good spawning grounds are available the most promising method of

maintaining productivity of the salmon stocks is by natural propaga-

tion e\en ^vhere conditions on the spaw^ning grounds have been
altered by the activities of man. Artificial propagation is not yet

efficient enough to maintain commercial fisheries economically. To
maintain natural production it has been found that regulations must
be imposed in such manner as to permit escapement from all seg-

ments of each particular stock that spawns in each tributary of the

different rivers.

Perhaps most is known about the biology of the sockeye (or red)

salmon. In this species the homing instinct is highly developed, and
separate stocks seem to be specifically adapted to individual rivers.

If, by improper regulation, escapement on a given river is reduced

too much, the productivity of that stock ^vill be impaired in succeed-

ing years. It can be rebuilt only by stringent control of the catch.

Apparently, each separate race is dependent upon its o^vn ability to

reproduce. There is little straying of sockeye bet^veen rivers and
that ^vhich does occur into barren areas apparently requires many
generations to adapt itself.

On this basis, the present concept of regulation of salmon is to

alloAv an escapement of each stock ^vhich ^\ ill utilize fully the avail-

able spa^vning and nursery areas. The proportion required varies

greatly from as little as 12 to 15 per cent of very large runs to all of

badly depleted runs.

The regulation of such variable runs is extremely complicated

because large and small rinis, healthy and depleted rims, regularly

occur simultaneously in adjoining rivers or even among the parts of

the run to one river. Any uniform or haphazard rate of fishing

applied to these runs (as for example on the high seas) is extremely

wasteful because of excessive fishing on depleted rinis and luider-

fishing on the large healthy runs. This need for careful regulation

of the catch from each race has inspired the United States and
Canada to ban high seas fishing for salmon wdth nets.

In addition to the need for selective and precise fishing on each

race, it is desirable to catch salmon at their maximum size and best

quality. Ricker (1962) has found that during their life in the ocean

the populations of salmon, owdng to their rapid growth rate, gain

more in total Tveight than they lose through natural mortality. This
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excess of growth continues up to the time they approach their natal

streams, and they fatten extensively during their last fe^v months at

sea. Thus, by regulating the catch of each race individually at the

mouth of each stream we can obtain the essential, selective escape-

ment, maximum size, and best quality.

The nature of regulations under these circumstances requires fur-

ther study to develop economic criteria upon which some judgment

may be exercised as to the rate at ^vhich depleted runs should be

rebuilt. Such regulations should be based on sufficient biological

information and on regulations of such efficiency as to permit almost

complete control of the size of escapement of each race.

INTERNATIONAL NORTH PACIFIC FISHERIES

COMMISSION

On June 12, 1953, the "International Convention for the High

Seas Fisheries of the North Pacific Ocean" came into effect between

the United States, Japan, and Canada. As a part of this treaty, the

principle of abstention was established and was applied to eastern

North Pacific salmon, halibut, and herring. The Japanese agreed to

abstain from fishing the northeastern Pacific stocks of salmon east of

175° West Longitude and halibut and herring of North American

origin for five years or until June 12, 1958. Canada also agreed to

abstain from fishing salmon in the Bering Sea. After June 12, 1958,

the treaty provided that each stock of each of these species would be

considered annually to determine whether or not it complied with

the requirements of abstention.

Accordingly, since 1958, each year the fishery scientists of the three

member countries to this treaty have met and considered the ques-

tion of whether the different stocks of these three species comply with

Article IV, which specifies the requirements for abstention. From
an examination of the various reports of the International North

Pacific Fisheries Commission several things become clear.

Japan has never conceded that any stock, salmon, herring, or

halibut, complies with the requirements for abstention and, as indi-

cated above, she proposed removal of both halibut and herring from

abstention at the first opportunity provided under the treaty, i.e., in

1958 (Oda, 1960). In addition, Japan has declined to accept any
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movement westward of the "provisional" line initially set at 175°

West Longitude, even though, as })ointed otit below, the mainte-

nance of that line permits the Japanese fishermen to catch a dispro-

portionately great number of North American salmon. On the other

hand, ever since the inauguration of the treaty, the United States and

Canada have gradually conceded new areas and fisheries to Japanese

fishermen, first releasing from abstention in 1959 herring in Alaska,

and in 1963 halibiu in the eastern Bering Sea and the herring stocks

off the ^\ est coast of the Qtieen Charlotte Islands.

BIOLOGICAL BASIS OF FISHERY MANAGEMENT

One of the original objectives of the abstention principle ^vas to

permit the United States and Canadian fishermen to continue a care-

fully conceived program of management in the North Pacific, aimed

at producing the optimum sustained yield, without having that pro-

gram upset by the intrusion of other fishermen. Progress in the

biological and economic aspects of fishery regulation since 1953 has

continued to build the arguments favoring imposition of this prin-

ciple, especially in an area having the particular characteristics of

the northeastern Pacific. The basis of the principle, as ^\ell as its

appropriateness to the northeastern Pacific, has developed through a

number of different conferences and papers, and is still being

studied. The biological theory was summarized in the 1955 Rome
Conference, ^vhen the principle of maximum sustained yield was

recognized by all nations as essential for production of food from the

sea (United Nations, 1955). Biological theory was coordinated with

economic theory by the joint conference of economists and biolo-

gists held at the University of Washington in 1959 (Crutchfield,

1959a) and in Ottawa in 1961 (Hamlisch, 1962). Since some of this

theory has been applied in the formulation of recent treaties it is

necessary to review it briefly.

Baranov (1918) was first to develop the theory that under certain

conditions of natural mortality, growth, and recruitment, there was

a certain intensity of fishing that wotild result in a maximum yield.

This is the theory that has led to the concept of "maximum sustained

yield."

The mathematical model developed by Baranov ^vas based upon
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well known methods of computing compound interest. Assuming

a constant natural mortality rate, a constant growth of 5 cm. per

year based on some imperfect data on North Sea Plaice, and a con-

stant recruitment, he was able to show that when the mortality rate

was less than the growth rate, the total catch from such an ideal

fishery would rise with the fishing rate until it reached a maximum
and then Avould fall at higher fishing rates. At a maximum rate of

fishing the catch would equal the weight of the fish recruited.

As the rate of natural loss was increased to equal or exceed the

growth rate the maximum disappeared from the yield curve.

This relationship was later developed independently by Thomp-
son and Bell (Thompson and Bell, 1934). They went farther than

Baranov, however, since they demonstrated that by application of the

theoretical relationships to the catch records of northeastern Pacific

halibut they could explain the variations that had occurred in both

total catch and catch per unit of effort on the basis of the changes

that had occurred in the amount of gear fished. Again, the recruit-

ment, natural mortality rate, and gro^vth rate were all held constant

in each model used. The theoretical models were fitted to the data

by choosing different values for the natural mortality. The growth

rate used was that determined for halibut by H. A. Dunlop, former

Director of the IPHC. These models dealt with the changes that

occur from year to year in the catch as a result of changing rates of

fishing rather than confining their attention to equilibrium condi-

tions. The major contribution of this work was to demonstrate that

the fishery was the dominant factor in controlling the abundance of

halibut. The situation was obscured by a paper published by Bur-

kenroad (1948), which concluded that the change in abundance of

northeastern Pacific halibut was due to a natural fluctuation in

abundance and was not due to regulation of the fishery. Burken-

road's conclusion resulted from an improper use of data published

by the Commission, as shown by Thompson (1950) and others.

Nevertheless, Burkenroad was quoted by McDougal and Burke

(1962), and by Fukuda (1962). It is now generally accepted by

fishery scientists that the recovery and stabilization of the halibut

fishery of the northeastern Pacific has resulted from the Interna-

tional Pacific Halibut Commission's regulations.

Later works by Ricker (1940, 1958) and Schaefer (1954) have ex-

pressed the same relationship in different ways. Ricker expressed the
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relationships modeled by Baranov, and Thompson and Bell, in

simple differential equations, clarified the basic relationships in-

volved, and improved the methods of relating the various factors.

Schaefer adopted the logistic curve as the basis of his model, fitting a

parabola to the values of change in production from year to year

plotted against the size of population measured by the catch per

unit of effort. The apex of the parabola was interpreted as the point

of maximum sustained yield for the fishery. However, this point

varied widely ^vith different assumptions made in the model and

could not be determined with any exactitude, even for the halibut

fishery, in spite of the excellent records available. This inexactness

arose from ^\ ide variations of the observed data around the theoreti-

cal curve as ^\ ell as from variations in the location of that curve ^vith

different assumptions as to catch per unit of effort at maximum
population levels.

Schaefer (1957) attempted to refine this model for yellowfin tuna

and plotted average annual values observed for the catch per unit of

effort against effort. These points were fitted by a straight line that

Schaefer called the estimated line of equilibrium catches. But here

again the point of maximum sustained yield Tvas only imperfectly

designated by the approach of the equilibrium line to one of the

curves of constant yield. (See Schaefer, 1957, Fig. 3.) Observed

points also showed ^vide variations around the theoretical curve.

Both Schaefer and Ricker concentrated upon production under

equilibrium conditions rather than upon year to year reactions of

catch to changing fishing pressure.

Using the assumptions of constant recruitment, natural mortality,

and growth, Beverton and Holt (1957) incorporated the entire rela-

tionship into one differential equation. Their model differed from

those of previous authors in the use of Bertalanffy's gro^\ th equation,

and besides using separate values for natural mortality rates and

fishing rates, their model used different ages for recruitment onto the

fishing grounds, and recruitment into the fishery, as well as an as-

sumed maximum attained age. Beverton and Holt were interested

in demonstrating the consequences of using different mesh sizes in

trawl fishing for demersal or bottom dwelling fishes and dealt mainly

^vith equilibrium conditions at different levels of fishing.

These authors found that at any particular level of fishing inten-

sity and rate of natural mortality and gro^vth the catch rose to a
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maximum as the age of recruitment into the fishery (the size of trawl

mesh) was increased. The catch then decreased at greater ages of re-

cruitment. At greater intensities of fishing they found that this

maximum occurred at higher ages of recruitment and from this they

developed their theory of eumetric fishing by extrapolating the

model to infinite levels of fishing intensity and by permitting the

recruitment age to approach a theoretical critical age attained

by the fish. Beverton and Holt discussed the effects of changes in

growth rate and natural rate of loss on this model, but they could not

find sufficient data to provide a real basis for exploring the effects of

such changes on the yield curves. They hypothesized that the yield

would continue to rise as age of recruitment and fishing rate ^vere

increased. Such a continued increase in yield would require rela-

tively minor changes in growth, recruitment, and natural losses as

the standing crop was increased to very high levels by raising the age

of recruitment. At comparable levels in virgin stocks natural mor-

tality balances or exceeds recruitment and growth. It appears, there-

fore, that the extrapolation of their model beyond observed condi-

tions requires more careful investigation before it can be accepted as

valid theory applicable to natural populations.

The deterministic models described above have contributed a

great deal to the development of the management of fisheries. The
knowledge gained from them has been useful in the management of

the northeastern Pacific halibut and the Eraser River sockeye and

pink salmon. But it is unfortunate that the theory has occasionally

been interpreted too literally in an attempt to generalize the objec-

tives of management for all fisheries.

While under a particular set of conditions, a point of maximum
yield probably exists which corresponds to some level of fishing

intensity, this level can only be an average value in natural situations.

It will have a standard error which will vary in magnitude in pro-

portion as all population parameters vary with population size, with

changes in environment, and as the species in question reacts to

changes in the populations of other species which compose its envi-

ronment. A single valued maximum sustained level of yield, there-

fore, probably does not exist for any population of any species of

fish living under natural conditions. There is only an average value,

around which the value for any stock may vary widely. Even for

species with a large number of age classes, variations can be consider-
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able, and all species involve so many relationships for which accurate

measures have not yet been developed that designation ol any single

value as the maximmn sustained yield in natural populations ol

fish is impossible. Theoretical values can be calculated and are

essential in management programs, biu are hardly appropriate to

use as absoliue values—which have to be justified and proven for

any particular stock of fish.

Nevertheless, the values of maximum sustained yield that have

been computed for such ^veil-documented fisheries as the north-

eastern Pacific halibut, are useful and are sufficiently accurate for

management. For example. Chapman, Myhre, and Southward (1962)

have developed refined estiinates of potential yield and stock size of

Pacific halibut. They demonstrate more clearly than has been done

before the temporal changes in productivity due to the fishery. Their

estimated maximimi yields are probably as accurate as can be derived

from a deterministic model ^vith existing data. Though they are

called only "first order answers" by Chapman (1963), their greatest

disadvantage is that they cannot be justified as true values incor-

porating all possible variables ^vhich affect the populations of fish

in natine. But they have played an essential role in providing

preliminary ans^vers for complicated ecological problems that so

far have been beyond the scope of theoretical developments. Chap-

man points out the advantages of stochastic models over determin-

istic ones, and indicates that further real progress in iniderstanding

the complex ecological systems involving fishermen, fish, and en-

vironment Avill probably come through simulation programs ^vith

large computers using Monte Carlo techniques Avith stochastic ele-

ments. Such work can have little relationship to reality without a

profound understanding of the qualitative as well as quantitative

relationships within these systems. With the extensive information

now available concerning the more important stocks and their

fisheries there is at present an excellent opportimity for carrying out

such computer studies. (See also Paidik and Gales, 1963.)

Needless to say, the above paragraph does not mean to imply that

management of a high seas fishery should be dropped imtil final,

totally complete data are available. On the contrary, it suggests the

need for a continued program of progressive management, with a

view to constant improvement and refinement of techniques.
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ECONOMIC BASIS OF FISHERY MANAGEMENT
In 1956 the Food and Agriculture Organization of the United

Nations held a round table discussion ot the economics of fisheries

in Rome (International Econoinic Assoc, 1957). This was one year

after the conference on the "Conservation of the Living Resources

of the Sea" held by the same organization. The economic conference

was organized by the International Economic Association and did

not include in its deliberations discussion of the interrelationship

between biological and economic problems of fisheries conservation

and control. This ^vas first discussed jointly at a conference on the

"Biological and Economic Aspects of Fisheries Management" held

at the College of Fisheries, University of Washington on February

17-19, 1959. This discussion was continued at a conference sponsored

by the FAO in Ottawa in Jiuie, 1961. In each succeeding conference

it was progressively recognized that the aims of both the economists

and biologists essentially agree. The more significant papers dealing

with these two subjects have been published by A. Scott (1962),

J. A. Crutchfield (1959b), H. S. Gordon (1954), and M. B. Schaefer

(1954).

Summarizing briefly conclusions reached by these authors, the

maximiun sustained yield concept should be replaced by that of

maximum economic yield or rent as the guiding principle in fisheries

management. Because of the direct relationship between the amount

of fishing (i.e., the amount of gear riui) and costs, the theoretical

maximum economic yield would probably lie somewhere below the

theoretical maximum sustained biological yield and at a higher level

of abundance.

Because of the nature of the high seas fish stocks as unowned or

common property resource, there are few natural limiting factors

which restrict entry by new fishermen. So long as each vessel can

fish at a profit it will continue to do so, and other boats will con-

tinue to enter the fishery. A fishery management program guided by

the maximum sustained yield concept may adequately conserve or

maintain the resource, but will not assure the efficiency of the fishery.

In fact, unlimited entry and a limited catch are almost guaranteed

to insure inefficiency. On the other hand, if the guiding objective is

maximum economic yield, then the management program would

limit participation to a level which would permit the harvest of the
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highest yield consistent with the maintenance of the stock, and which

would bring to the participants the greatest net economic return. By

thus restricting the number of vessels, fishing could be conducted

continuously the year roiuid, or in the case of a species such as

salmon, during the entire period of a run so as to harvest a preset pro-

portion of all parts of each stock. Such a guiding objective would

also encourage continued improvement of the gear and methods of

operation so as continually to improve the efficiency of the harvest.

In essence, therefore, the limitation of entry into a high seas fishery

is necessary to prevent the overcapitalization of the industry and to

obtain the greatest net economic benefit in the form of maximum
return on investment. It may be readily admitted that there are

serious problems in achieving this goal where there are t\vo or more
nations involved whose economic and social needs and pricing struc-

tures are different. But as between the two goals, maximum sustain-

able yield and maximum economic yield, the latter would clearly

seem the more desirable.

The economic objective of maximizing "economic rent" developed

in the conferences reported by Crutchfield and Hamlisch was not

adopted in the North Pacific Treaty of 1953, nor in the 1958 or

1960 conferences on the Law of the Sea, and in this respect, in part,

the provisions for conservation of high seas fisheries made in the

North Pacific as ^vell as in the treaties ^vhich were formulated at

these United Nations conferences have been justly criticized by

McDougal and Burke.

An additional reason for limiting entry in a high seas fishery

concerns the problem of efficient management. As indicated above,

the work of the International North Pacific Halibut Commission in

restoring the halibiu fishery to a high level of productivity has

proven the validity of the theory of the relation of fishing intensity

to the abundance of fish. This has also been borne out by the later

work of the International Pacific Salmon Fisheries Commission in

its regulation of the sockeye and pink salmon fisheries of the Strait

of Juan de Fuca, northern Puget Sound, and the Fraser River. The
experience of these two commissions has proven that the effective

management of fisheries, both anadromous and high seas, requires

that the intensity of fishing be distributed among all elements of

each stock in proportion to their productive capacity. In the halibut

fishery this has required the Commission to resort to various devices
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to spread the fishery over as much of the year as possible, and over

the full extent of the regulated stocks. In the salmon fishery the

limitations on authority of the Salmon Commission have so far

prevented full accomplishment of this end. Restoration of abundance

of the Fraser River salmon runs has attracted an excess of boats,

fishermen, and gear with the inevitable result that limitation of the

catch to levels required has demanded that the fleets be restricted

to fishing periods in some cases as short as one day a week. This

results in practically all fish present during fishing being removed,

and those stocks which move through fishing areas during the closed

periods being completely protected. In this rather simple case, the

desirability of reducing the amount of fishing gear to a level that

will permit almost continuous fishing during the runs is obvious.

By such action a portion of all parts of each stock of fish will escape

through the fishery, and thus all stocks would contribute to the catch

in proportion to their abundance.

This problem was recognized recently in the state of Washington,

where the state requested an analysis of the amoiuit of gear in use

in the North Puget Sound salmon fishery and its relationship to

the efficient biological and economic management of the salmon

runs. This study was carried out by the staffs of the College of

Fisheries, Department of Economics, and School of Law in the

summer and fall of 1962 (Royce, Bevan, Crutchfield, Paulik,

Fletcher, 1963). The study indicated that the size of the fishing

fleet on the American side should be reduced by at least one-third to

provide a level of fishing intensity that would permit almost con-

tinuous fishing and would facilitate accurate scientific management.

For reasons that are too complex to discuss here, the Washington

Legislature took no action on this report in the 1963 session.

For the moment the problem of excessive gear has been met in

the halibut industry. Under early regulations the total catch was

severely limited in order to rebuild the stocks. These early regula-

tions encouraged each vessel to catch as many fish as possible in as

short a time as possible in order to be within the total quota. Limita-

tion of catch and increase in the ninnber of fishing vessels brought

about a gradual reduction of the season to as little as 24 days.

However, through various modifications of the halibut treaty,

the last one of which occurred in 1954, the Coinmission was given

greater discretionary powers in opening and closing seasons in parts
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of areas, and was able to manipulate the seasons and ([uotas in such

a manner that the fleet was able to spread its tatc h over a longer

season. This was made effective by a "voluntary lay in" plan ot the

United States and Canadian halibut fleets of eight days after each

trip. ^Vhile this was enforced by fishermen and boat owners as a rest

period, it has aided regulation and has also reduced the storage

period for the catch. The season has thus been lengthened as follows

(IPHC, 1962):

Area 2 24 days in 1953 120 days in 1961

Area 3A 52 days in 1953 105 days in 1961

Experience ^vith the halibut as well as with the sockeye and pink

salmon fisheries of the Fraser River has demonstrated that to regulate

a fishery for the purpose of increasing or stabilizing yield it is neces-

sary not only to control the total catch, the size of fish, and the

manner of taking each species, but it is also necessary to limit the

total amount of gear in order to control effectively the rate at which

the fish are removed from the stock ^vithin each season.

UNIQUE CHARACTER OF THE NORTH PACIFIC

FISHERY PROBLEMS

In arriving at a rational set of common objectives for the North

Pacific, it is necessary to consider the unique character of the fishery

problems of this area. Some of these special problems are mentioned

above. Others will be noted here. One of the most important

features of this part of the high seas concerns the existence of large

stocks of anadromous salmon of the genus Oncorhynchus, which have

for years supported the largest fishery along the ^vest coast of North

America north of 40° North Latitude. While this fishery has been

superseded in total volume by the trawl fishery for demersal forms,

including floiniders and rockfishes, the potential productivity of the

salmon stocks remains. There is little doubt that the salmon stocks

can be rebuilt to yield at a high level. The Pacific salmon are the

only major species in the world w^hich are exploited extensively on

the high seas, and depend for their existence on the efforts of the

nations which o^vn the lakes and streams to Avhich they return to

spawn.
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A second important unique character of the North Pacific is that

even though the fisheries other than salmon and halibut have not

been completely developed, extensive research has been carried out.

Partly because of this experience, and for a number of other obvious

reasons, the four nations involved have a combined scientific and

administrative capacity that is probably unrivaled.

A third unique character of the North Pacific fisheries problems is

that at present they concern only four major fishing nations, although

as pointed out in the preceding section, these four nations (except

for Canada and the United States) have widely disparate political,

social, and economic attitudes which bear directly on the fisheries

problems.

Because of the existence of these unique characteristics, as well as

those developed in the preceding pages, a number of conditions and

arguments become apparent that tend to favor the application of

the abstention principle to the fisheries of this area.

One of the essential conditions that must precede the application

of the abstention principle is the availability of a broad range of

scientific information aboiu the fishery. This includes information

about existing as well as potential yields. Such scientific information

is, in general, available in the North Pacific. In addition there are

excellent scientific staffs which can obtain further data as needed.

In the case of salmon several arguments for abstention can be made
and are only briefly summarized here: Salmon of the northeastern

Pacific spawn in North American rivers. Continuation of the condi-

tions which permit such spawning is entirely dependent upon the

attitude and activities of the United States and Canada. The rivers

in which these fish spawn are, in some cases, now being lUilized for

numerous other purposes as well. Considerable effort and expense

is necessary to continue making them available for spawning pur-

poses. In the past, this eff^ort and expense has been made and present

plans call for their continuation. The survival of the species is en-

tirely dependent upon the continued effort of these t^vo countries.

Furthermore, because of the ease of catching salmon as they return

to the spawning areas, these stocks could be completely destroyed by

fishing at the mouths of the spawning rivers, except for the restraints

imposed by the United States and Canada on their own fishermen.

Another point is that the most economic place to catch these fish,

because of their maximum size, is inside the territorial waters of
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Canada and the United States at the mouths of the rivers to which

they return to spawn. Lastly, the management of the stocks toward

the goal of maximum sustained yield is most efficiently done at or

near the mouths of the spawning streams. At this point, the fish

begin to sort themselves out into separate and independent stocks,

and it is possible to set rational limits on the numbers that are

caught entering each stream. When fishing takes place on the high

seas this type of control is impossible.

Concentration of salmon into restricted areas enroute to their

spawaning streams makes them particularly vulnerable to fishing.

Theoretically, the salmon could be fished by a relatively small num-

ber of traps located at strategic points near the spa^vning streams.

This type of fishing ^vould provide maximum efficiency and mini-

minn costs, so that essentially the maximum sustained yield of

salmon is virtually the same as maximum economic yield. This

relationship is not, in fact, altered by law^s which prohibit such

efficient fishing in favor of methods ^vhich guarantee participation

of more fishermen.

In the case of halibut some of the same arguments apply; others

do not. (The question of whether the Bering Sea halibut are being

fully utilized wall be discussed later.) Where a fishery such as the

halibut is being fully utilized it is obvious that participation in it

by additional fishermen from another coimtry ^vill not add to the

total w^orld food supply; it ^vill only require that the total catch be

divided among a greater niunber of fishermen and vessels. As pointed

out by McDougal and Burke the entry of more fishermen a\ ill depress

the economic condition of the fishermen of the first state. Also, the

experience of the halibut and salmon commissions indicates that

uncontrolled entry probably precludes successful management. In

the case of the halibut, the fact that it has been fished exclusively by

the United States and Canada, and that these coinitries have kno^vn

their financial expenditures and self-imposed restraints woidd not

be capitalized on by others, has probably been the most important

factor in the development of extensive scientific data concerning the

fishery, and in bringing about its reconstruction after the low yields

of the 1920's. As the certainty of this restricted access decreases, there

is an understandable decrease in the incentive to expend additional

money, or impose further self-restraints, tow^ard continued manage-

ment. Then, also, there are other fishery stocks available in the
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North Pacific that can be developed by Japanese and Soviet fisher-

men without having to jeopardize the already fully utilized halibut

and salmon stocks.

Whether or not to continue the abstention principle, or to what

extent it should be continued, is the subject of Japanese-Canadian-

United States negotiations. A great deal has already been written

about the Canadian-United States attitude toward abstention, and in

general about management of the high seas fisheries. It is appropriate

to examine in greater detail some relevant Japanese policies, inas-

much as they are considerably less well known in North America.

JAPANESE FISHING POLICY

Opposition to the principle of abstention has frequently been

voiced by the Japanese fishing industry. This is in keeping with the

past as well as present policy of the Japanese government and

industry, which has been to maintain or increase their total catch

by world-wide expansion of fishing. This was expressed by Kasahara

in his 1961 lectures given at the University of British Columbia

(Kasahara, 1961). This series of lectures presented an excellent re-

view of Japanese literature on North Pacific fisheries and an excel-

lent discussion of the fishing stocks in the North Pacific.

In discussing North Pacific fisheries Kasahara was critical of North

American biologists for their overemphasis of conservation. In

contrast, he pointed out that Japanese biologists were primarily

concerned with the development of new resources. It is interesting

to note that in this context a steady decline was demonstrated in the

total catch of Hokkaido herring since 1900. Japanese scientists

ascribe the disappearance of the Hokkaido herring to a change of

ocean currents. Whether this decline in catch can be explained by

natural causes or by depletion resulting from overfishing has not

been proven, nor has any attempt been made to adopt remedial

measures.

In discussing flounder stocks off the coast of Japan, Kasahara

indicated that. . . . "In fact many of the flounder stocks in Japanese

waters have obviously been overfished and some of the North Ameri-

can halibut stocks have gone through overfishing in the past too."

(Kasahara, 1961, p. 80). It is noteworthy that the flounder stocks

in Japanese waters are admitted to be overfished and to continue in
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this state, while the American stocks of halibut were overfished in

the past, but this condition has now been corrected by the regula-

tions of the International Pacific Halibut Commission. In other

words, the condition of overfishing was corrected by the United

States and Canada, but has not been acted upon in Japan as far as

we have been able to determine.

Kasahara also cites the decline in the Japanese sardines. The catch

apparently reached a peak of abotit 6 billion pounds per year in

the mid-1930's, but with both Japan and Korea fishing intensively,

the decline of the catch was rapid, and in about five years fell to

400 million pounds per year, where it has remained.

Again, the papers quoted by Kasahara are most reluctant to

admit that this decline had any connection with the fishery, although

Kasahara stated that conservation measures might be useful in

restoring the sardine stocks "by drastically reducing the fishing effort

for a few successive years." "Unfortunately," he says, "the Japanese

government is not in a position to enforce such drastic regulations

as an experiment. In a way, this is a pity because such an experiment

might make it possible to find means to restore the sardine stock to

the level of the pre-declined period . . . one must admit that the

possible reward is big enough to justify such a gamble." It appears

that the Japanese government is unable to take the action which

would be required to control the sardine fishery. Such action, of

course, ^vould be contrary to the policy of Japanese fishermen sug-

gested by Kasahara ^vhich has been, in effect, of fishing areas and

stocks initil the yield ^vas low enough to impose an economic limit

to the intensity of fishing.

In a recent paper, Nakai and Hayashi (1962) have submitted fur-

ther arguments that the sardine fishery ^vas depleted as a result of

natural causes. However, they conclude tentatively that the con-

tinuation of intensive fishing on adults is preventing the recovery

of the fishery even though hydrographic conditions, to which they

ascribe the decline in sardines, have now become favorable to the

sardines. They therefore recommend restricting the Japanese sardine

fishery to permit recovery of the stock. No action has been reported

by the Japanese government.

In a 1955 report by Kubo, Hirano, Sano, Taguchi, and Kasahara

on the Japanese home islands salmon fishery (INPFC, 1955), these

authors reported that conservation measures in Japan were quite
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different from those in the United States and Canada. They indi-

cated that some of the most noticeable points of difference were that

in Japan "(a) a great emphasis has been placed on artificial propaga-

tion programs which up to now have been regarded and enforced as

indispensable conservation measures, as in Hokkaido; (b) very little

effort, if any, has been paid to improvement of environments detri-

mental to the natural spawning and survival of fry; and (c) no action

has ever been taken for directly controlling inshore catch of the

ascending fish so as to assure spawning escapement." "Lack of a

conservation policy which assures the spawning escapement by ad-

justing the fishing seasons and by providing the catch limits is doubt-

lessly the most serious defect which may undermine salmon resources

in this country (Japan)."

A search of the records has revealed no fishery that the Japanese

have regulated for the purpose of maintaining yield. Restrictions of

their fisheries have been primarily for economic reasons, and controls

on fishing intensity seem to have as their priinary purpose an adjust-

ment of investment in gear and ships to the expected catch. Expand-

ing fleets have, as far as possible, been accommodated by expanding

into new regions. Their policy of expansion into new areas to main-

tain a growing fleet and to increase catches can work reasonably well

as long as there are new areas available, but the time is rapidly

coming to a close when new and imexploited fishing areas will be

available.

The view has been expressed by several Japanese scientists, in

conversations, that the overfishing of one species of fish will result

in its replacement by another species which will maintain the total

yield at the same or even higher level. They have intimated that the

Japanese are interested in total yield of protein regardless of species,

and that therefore it is not necessary to conserve any one of the

principal species to produce the maximum amount of protein. How-
ever, this hypothesis does not seem to have been borne oiu in the

oceans, and logically could hardly be expected to occur under natural

conditions. Important exploited species of fish are nonnally domi-

nant species in their particular ecosystem. Their dominance must

have resulted from a greater rate of productivity, i.e., a combination

of all factors that could make them more successful than competing

species. Replacement by another species is possible if the dominant

species is fished very hard and very selectively, but it could not be
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expected that the new species would be as productive as the original

one, since it was presumably unable to compete luider natural condi-

tions and, therefore, probably is innately less productive. The great-

est production ot fish from an area would logically a])pear to be

obtainable by the intelligent exploitation of the most successful

species. The hypothesis of replacement appears to be unjustifiable,

at least until it has been fully tested and proven. It is also noteworthy

that in general the most successful species are almost invariably the

most valued (in price and marketability) as food.

QUALIFICATIONS FOR ABSTENTION

In the present situation, where revision of the North Pacific

Fisheries Treaty is being considered and the eastern Bering Sea

halibut have already been removed from the protection of abstention

by the Commission, ^ve must consider the provisions of the Treaty

of 1953 between the United States, Canada, and Japan, which were

set down to determine whether any "stock" may qualify for absten-

tion by any of the parties to the agreement. These are listed in

Article IV of the treaty (App.).

The treaty provides:

(1) Determination of the qualifications of any stock for abstention

must be made annually after June 1958—five years after the

treaty went into effect.

(2) Stocks may be added to the annex if they qualify for abstention.

(3) A stock must "reasonably" satisfy all the following conditions

for a recommendation to be made as provided for in Article

III, Section 1(b).

(a) Evidence based upon scientific research indicates that more

intensive exploitation of the stock Avill not provide a sub-

stantial increase in yield which can be sustained year after

year.

(b) The exploitation of the stock is limited or otherwise regu-

lated through legal measures by each party which is sub-

stantially engaged in its exploitation, for the purpose of

maintaining or increasing its maximum sustained produc-
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tivity; such limitations and regulations being in accordance

with conservation programs based upon scientific research,

and

(c) The stock is the subject of extensive scientific study designed

to discover whether it is being fully lUilized and the con-

ditions necessary for maintaining its maximum sustained

productivity.

(4) No abstention will be recommended where the stock is ex-

ploited in greater part by countries not party to the treaty.

Provisions of the 1953 treaty that are critical are the principle of

abstention, the provision that this principle is effective east of 175°

West Longitude, the requirement that a stock must reasonably satisfy

all conditions for abstention, and the provision that evidence indi-

cates that the stock is producing at its maximum potential level of

yield and is being fully lUilized.

Fulfillment of these requirements would appear to be fairly

straightforward in the case of salmon runs if the size of escapement

for different runs can be related to the total size of the resulting rims

each year. This, however, is not a simple problem, and the relation-

ship shows wide variations which at present are only partly under-

stood. There is no doubt, however, that artificial propagation has

so far not sufficed to maintain those salmon runs for which it is being

used. In addition, it should also be obvious that substantial escape-

ment is required to maintain runs by natural propagation. While

the International Pacific Salmon Fisheries Commission seems satisfied

that an escapement of 20 per cent of the Fraser River run should be

sufficient to maintain it, this has not been established for any other

stream. The proportion required can be expected to vary. It is also

obvious that runs can be killed off if the escapement is sufficiently

reduced. Much work remains to clarify the wide range of values

between zero and "optimum" escapement. Above all, greater con-

sideration must be given to determining the manner in ^vhich the

size of escapement of components should be tailored to the annual

variations in capacity of the spawning and rearing areas and to the

nature of the relationships between the size of runs and the capacity

of marine rearing grounds.

If the interpretation of requirements concerning scientific data

now set out in the North Pacific Treaty is obscure for salmon, it is
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even more obscure in their a]:)|)licatioii K; ihe halibut or, lor that

matter, to any other marine species.

Available facts on the eastern Bering Sea halibut stocks as deter-

mined by the International Pacific Halibut Commission are as

follows:

(1) The results of drift bottle experiments carried out by the

Halibut Commission staff over 30 years ago indicate that there

is a westward drift of water along the southern shores of the

Aleutian Peninsula that moves through the eastern Aleutian

Islands and turns eastward again into Bristol Bay. The later

pelagic stages of young halibut are probably carried by this

current into the eastern Bering Sea, and thus Bristol Bay is

probably supplied with yoinig fish from the spawning stocks

in Area 3A. This may accoimt, at least in part, for the presence

of a large population of juvenile halibut in Bristol Bay

(Thompson and Van Cleve, 1936).^

(2) All tagging experiments conducted by the Halibut- Commis-

sion in the eastern Bering Sea show the migration of fish from

the Bering Sea into Areas 3A and 2. (See 'Tacific Halibiu

Fishery Regulations effective June 8, 1963" for a description

of these areas.) As a matter of fact, tagging experiments show

that between 30 and 40 per cent of the tagged fish move oiu

of the Bering Sea into Areas 3A and 2 (IPHC, 1961). This is a

much higher rate of emigration than occurs from one area to

another within what are considered to be inseparable stocks.

(3) The catch of halibut by United States and Canadian fishermen

in the eastern Bering Sea has increased rapidly since 1957

(IPHC, 1962). This growing fishery has been the result of a

deliberate policy (mentioned above), followed by the Halibut

Commission of regulating the fishery in such a manner as to

encourage the development of halibiu fishing in the Bering

Sea. This is completely in accord with the mandate of the

Commission, which is to provide for the full exploitation of

the stock, and it is also in keeping with the spirit of the Inter-

national North Pacific Fisheries Treaty which demands as one

I

4 Mr. F. H. Bell, Director of IPHC, has informed us that this has been confirmed by

the capture of postlarval pelagic halibut in the eastern Aleutian passes.
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of the conditions of abstention tliat tiie regulating bodies in-

sure the complete and full exploitation of the stocks concerned.

(4) Sampling of the catches of halibut taken in the eastern Bering

Sea by United States and Canadian fishermen indicates a de-

cline in the average age, size, and abundance of these fish. For

example, in the 1960 Annual Report of the Halibut Commis-

sion the percentage of the catch that consisted of fish younger

than 12 years of age was reported to have risen from 62 per

cent in 1958, to 78 per cent in 1959, and 84 per cent in 1960.

The preponderance of young fish in the catch is in sharp con-

trast to Area 3A, where fish under 12 years of age have averaged

55 per cent of the total catch during the past five years (IPHC,

1952-1961). This is the normal reaction of any stock, such as

the halibut, to a heavy fishery, and indicates the gradual re-

moval of the accumulated stock of older fish. It does not

necessarily indicate an inidesirable decrease in abundance, but

the rapidity of the decline is indicative of a very high rate of

removal. The fishing mortality calculated from the age com-

position is higher than on grounds where full utilization is

recognized.

(5) Finally, as stated in Report No. 30 (IPHC, 1961, p. 20), "Re-

coveries (of tagged halibut) ^vithin Bering Sea during the past

three years from the 1956 experiments have provided first

quantitative estimates of v38 per cent and 40 per cent annually

for fishing mortality and emigration respectively. This fishing

mortality rate is higher than that found in any other section

of the coast, and indicates a high rate of utilization of Bering

Sea halibut by the present fishery in that region. The 40 per

cent annual rate of emigration accomits for the recovery of a

high proportion of Bering Sea tags in Areas 3A and 2 and is

evidence of a close relationship between the stocks in Bering

Sea and those south and east of the Alaska Peninsula."

The first two points could mean a very close relationship between

the eastern Bering Sea halibut stocks and the halibtU stocks in the

Gulf of Alaska and in Area 2. Of course, the extent of this relation-

ship has not been developed sufficiently to provide incontrovertible

evidence that these two stocks are actually dependent upon each

other.
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Unfortunately, investigations of the Commission do not provide

complete proof of the exact nature and extent of the relationship

between the eastern Bering Sea halibut stock and the stocks in Areas

2 and 3A. For example, probably because of the time of year that

tags have been put out in Area 3A, and of the timing of the fishery

in the eastern Bering Sea, there have been no recoveries in the Bering

Sea of tags put out in Area 2 or in Area 3A, and thus there is no
measure of the rate of interchange of the fish between these two

regions. Since the origin of supply of young is fairly well established

from Areas 3A, the movement of adults could logically be in one

direction only. It must be remembered that the rate of emigration

has been found to be very high (40 per cent).

While the measure of the mortality rate of the Bering Sea halibiu

stock is not considered accurate by some, the values obtained from

tagging, from changing catch per imit of effort, and from age com-

position are consistent. Ho^vever, the record is not yet long enough

to be useful in constructing yield models. Therefore, it is impossible

to prove whether the eastern Bering Sea halibut stock is being ex-

ploited too heavily or if it could support a more intense fishery. It is

noteworthy that as of September 12, 1963, the combined efforts of

the United States, Canadian, and Japanese fishermen have not yet

resulted in fulfilling the 11,000,000 pound quota arbitrarily set by

the North Pacific Commission for this season's Bering Sea catch.

If we accept the hypothesis that the eastern Bering Sea halibut

stock is not an integral part of the Area 3A stock, then it would be

necessary that it qualify on its own merits by "reasonably satisfying

all" of the conditions for abstention. If we deny this hypothesis and

maintain that it is a part of the Area 3A stock, then we would have to

justify continued abstention on all of Area 3 including the eastern

Bering Sea halibut. Under the circumstances the Halibut Commis-
sion apparently felt justified in encouraging an increase of fishing

intensity on the Bering Sea stocks to make sure that they were being

fully utilized.

It is obvious that we did not have sufficient information for the

eastern Bering Sea halibut stock to prove conclusively that it com-

plied with all of the conditions for abstention. On the other hand,

there is good evidence that it qualifies by reasonably satisfying all

conditions and from the "evidence that indicates" that it is fidly

utilized. In other words, the degree of compliance is certainly ''rea-
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sonable." Justification of the North Pacific Commission's action

seems to hinge on their interpretation of the ^vord "reasonable" in

Article IV 1(b).

Article IV 1(b) of the North Pacific Treaty requires ''reasonable"

compliance of any stock with all the conditions of abstention. This

assumes obviously that all parties to the treaty are equally interested

in maintaining halibut productivity at a high level, and that each

one is willing to permit the others to develop, without interference,

sound management programs for stocks which require such control.

However, if any one of the parties to the treaty operates under a

different fishery philosophy and does not share in the objective of

management toward maximum sustained yield, then the "reasonable

compliance" of Article IV 1(b) becomes interpreted as "conclusive

compliance," meaning that each stock must comply strictly and com-

pletely with all conditions for abstention. This, it is suggested, is the

vieu' held by the Japanese, and is reflected in the recent "halibut"

decision of the Commission. Rini to its logical conclusion, this view

can mean that it is well nigh impossible for any stock of fish to

qualify for abstention.

This difficulty is compounded by the use of the terms in Article

IV l(b)(i) . . . "more intensive exploitation of the stock will not pro-

vide a substantial increase in yield which can be sustained year after

year": (b)(ii) . . . "the maximum sustained productivity"; (b)(iii) . . .

"whether the stock is being fully utilized." It was demonstrated by

Thompson and Bell in 1934 that in the halibut stock any sudden

increase in fishing pressure would naturally result in an increase in

yield as the fishery reduced the accumulated stocks to a new and

lower level. Thus, any increase in fishing intensity would be ex-

pected to result in an immediate increase in total yield. However, in

spite of the fact that the increase in yield ^vould disappear eventu-

ally, this disappearance, because of the normal fluctuations that take

place in fish populations, might require some years; in fact, it would

require at least the same number of years to reach stability, as there

are age classes in the fishable population. The doubt about the

meaning of the phrase "year after year" could be resolved if it were

changed to read "indefinitely."

As indicated above the condition of maximum sustained produc-

tivity is even more difficult to handle, as it is used without definition

in the treaty. The treaty speaks of the level of maximum sustained
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productivity of a stock as it this were some easily defined parameter

wliich is characteristic of each stock. This is not true. Even under

stable conditions of environment and fishing, the yield of any fish

population will vary around some average. The extent of these

variations a\ ill depend upon the nature of the species and its fishery,

i.e., its rate of growth, rate of recruitment, rate of natural mortality,

and the rate at ^\ hich it is being harvested, as well as upon number
of year classes. If the stock is characterized by fe^v age classes, or if

there are large and long-term variations in recruitment, growth,

natmal mortality, or in the conditions of the natural environment,

then the population may be very unstable. Even so-called "stable"

populations or stocks can show major changes in sustainable yield if

changes occur in any of the major popidation parameters. Such a

change was noted in the late 1930's in the growth rate of halibut on

the Albatross bank in Area 3A (Chapman, Myhre, and South\vard,

1962, p. 7).

Thus, w^hile biologists might be able to prove to their satisfaction

that the yield produced in any one year by any stock was the "maxi-

mum sustained yield" for that stock, the proof is difficult for some

nonbiologists to understand. Moreover, even if the yield were the

maximum for that stock, it ^vould only hold in a strict sense for the

conditions of that year, and would not necessarily hold for the next

or for any other year. Moreover, natural variations could be ex-

pected in the productivity of a stock even under constant conditions

of environment and fishing, because variation is a characteristic of

biological organisms.

In addition to the above objections to the wording of the treaty,

the present state of both theory and measurement of populations

precludes the attainment of the accuracy of measurement which

would be required to state categorically that any stock of fish was

positively producing the maximum amount it could sustain. There

may be a wide difference between theoretical calculations and the

reactions of natural populations to fishing.

The term "full utilization" used in Article IV l(b)(iii) is another

snare closely associated in theory with maximum sustained produc-

tivity. This term has not been defined in the treaty, and is subject

to different interpretations.

In connection with the above analysis of the treaty it should be

remembered that there is a considerable economic risk in permitting
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excessive, unregulated fishing for a stock such as halibut, which is

known to have a limited capacity for replenishment. If the stock is

heavily overfished, even for a short time, it can be reduced to such

low levels of abinidance that it is not economically exploitable. The
history of this species, as well as others, has shown that it is much

more difficult to rebuild a stock than it is to maintain it. When it

has once been heavily overfished only severe restrictions on fishing

effort, with consequent economic loss, will enable the stock to rein-

state itself.

Another source of difficulty in the 1953 treaty concerns the loca-

tion of the provisional line at 175° West Longitude, to the east of

which the Japanese have agreed to abstain from fishing for salmon.

In the treaty this line was explicitly defined as "provisional." Con-

cerning its revision the treaty provides that "The Coinmission . . .

shall . . . investigate the waters of the convention area to determine

if there are areas in which salmon originating in the rivers of

Canada and of the United States of America intermingle with salmon

originating in the rivers of Asia. If such areas are found the Commis-

sion shall conduct suitable studies to determine a line or lines which

best divide salmon of Asiatic origin and salmon of Canadian and

United States of America origin, . . . and ^vhether it can be sho^vn

beyond a reasonable doubt that this line or lines more equitably

divide such salmon than the provisional lines. . .
." The United

States has endeavored to relocate this line, biu the Commission was

unable to reach agreement. It is now a well-established fact that

Asian salmon roam to the east of this provisional line, and North

American salmon roam to the west of it. It would appear that as long

as the line is left in the general vicinity of 175° West Longitude,

there is no way it can be drawn to limit the Japanese only to Asian

salmon. Then the question remains, what more "equitable" line can

be drawn? Presumably the term "equitable" here does not apply to

the problem of catching salmon when they are still only partially

grown, as they are on the high seas, and where, for that reason, there

is a considerable loss in the total poimdage of fish available. Because

of this last fact Canada and the United States have prohibited their

fishermen from catching salmon with nets on the high seas. Except

for catches of king and coho salmon by trollers, all salmon caught by

fishermen from this side of the Pacific are caught at or near the

mouths of the spawning rivers, inside territorial waters, where the
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fish have attained tlieir maxiniiiiii size. Thus, the fishermen from

this side never do catch any Asian sahnon. It does not, therefore,

appear to be possible to make an "equitable" distribution of Asian

and North American salmon between the Japanese, Canadian, and

United States fishermen by permitting tiie Japanese to catch some
North American salmon, and permitting Canadian and United

States fishermen to catch an ecjual amount of Asian salmon. The
next best possibility would seem to be to attempt to prescribe the

line in such a way as to prohibit any high seas catch of North Ameri-

can salmon by the Japanese.

Before making our concluding comments we feel that some men-

tion shoidd be made about the impact of the 1955 Rome Conference

on current fisheries management practices, specifically with regard

to the conditions necessary to support the abstention principle in the

North Pacific. This has to do with a some^vhat luirealistic attitude

about scientific evidence which seems to have sprung from the 1955

Conference.

It will be recalled that the Rome Conference ^vas the first time any

official definition of the concept "maximum sustained productivity"

as used in the 1953 treaty, was attempted. In the United Nations

report it ^vas variously called "average sustainable yield" and "opti-

mum sustainable yield." It was defined as:

"The immediate aim of conservation of living marine resources is to

conduct fishing activities so as to increase, or at least to maintain, the

average sustainable yield of products in desirable form. At the same

time, wherever possible, scientifically sound, positive measures should

be taken to improve the resources.

"The principal objective of conservation of the living resources of

the sea is to obtain the optimiun sustainable yield so as to secure a

maximum supply of food and other marine products. When formu-

lating conservation programs, account should be taken of the special

interests of the coastal state in maintaining the productivity of the

resources of the high seas near its coast."

After defining the objectives of fishery management and in par-

ticular the optimum sustainable yield, the Rome conferees listed the

types of scientific information required for a fishery management

program. Throughotit this section of their report they stressed the

fact that effective conservation of any resource of the sea requires

"scientific information." In the first place, they indicate that it is
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essential that any nation engaged in sea fishing should collect ade-

quate statistical records of fishing effort and catch, and should con-

duct pertinent biological and other investigations to serve as a basis

for insuring conservation of the resources being exploited. Scientific

information is also indicated as necessary to provide answers for such

problems as, "(1) whether regulation of the amount, manner or kind

of fishing inay be expected to produce desirable changes in the

ainount of catch or its quality. (It is important to determine whether

the amount, manner and kind of fishing are such that regulation

would maintain or improve the quantity or quality of the sustainable

catch, because only in this case is the application of regulatory meas-

ures indicated. In order to make such a determination it is often

necessary to consider also the fluctuations in the fish population

resulting from the effects of environmental factors unconnected with

amount, manner or kind of fish.)"

The conference concluded that scientific information is required

to decide the type of regulation which should be enforced to bring

about the improvement of the quantity or quality of the catch.

The scientific information required is then listed, and almost

every conceivable type of information concerned with biology of the

stocks is indicated as being necessary, although the document there-

after stipulates that the scientific information required may include

"some or all" of the types listed. At the present time there is no

fishery investigation in the world which has provided, or could pro-

vide, all the data listed as being necessary under this section of the

Rome Conference report. This is apparently recognized in the next

section of the report by the statement that "in the case of some fish-

eries quite simple investigations will be adequate to determine the

need for application of conservation measures and to indicate appro-

priate measures to be applied, although in other cases very detailed

and extensive investigations will be necessary." The conclusion is

that the requirements of each case must be determined by scientific

evidence, although "scientific" is not defined, nor is it indicated what

kind of evidence would be acceptable.

The point to be made here is that the laudable enthusiasm gener-

ated at the Rome Conference for the extensive utilization of scien-

tific evidence in the management of high seas fisheries has, in some

cases, tended to impose an impossible burden of proof upon those

who, while admitting the ideal of working from totally complete
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data, nonetheless realize that such collections do not at present exist,

and in the nature of things probably cannot be developed practically

for high seas fisheries. It is true now, and probably will always re-

main true, that management decisions concerning high seas fisheries

will have to be made on the basis of partially complete scientific

information. This does not suggest that we should change om ideal

goal, but rather that we should recognize the practical needs and

requirements of fisheries management problems, and proceed on the

best evidence available. It ^vould be a serious mistake if we were to

accept the idea that no effective management decisions could be

made ^vithout complete data. Such a requirement would frustrate

any attempt at high seas fisheries management.

A SCIENTIFIC STAFF FOR THE INTERNATIONAL
NORTH PACIFIC FISHERIES COMMISSION

Under the 1953 treaty the Commission was organized into three

sections, which have operated quite independently from each other.

Each of these three sections has its o^vn scientific research staff. There

is no such staff for the Commission as a whole. The Commission has

a director and an assistant director, but so far they have fulfilled

only a coordinating function. But the primary coordination of re-

search has been the responsibility of a committee on biology that has

included members of the Commission and of the advisory commit-

tees. The actual research has been conducted by the separate, na-

tional research staffs, under separate appropriations from their

respective governments.

This type of organization, ^vhich tends to keep to a minimum the

power of the Commission and to assure that effective po^ver remains

distributed in the hands of the national sections, probably reflects

the wide diversity and complexity of the opposing claims in the

North Pacific. Management of these fisheries involves matters of

sovereignty of the respective countries, as well as of national pride

in their own fishing fleets. Discussions of management by the North

Pacific Commission reflect the present high level of competition be-

tween the current treaty members, the basic suspicion by many of

the nationals and industries of these coimtries of international or-

ganizations in general, and the desires of the national governments
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to retain control of the investigation and management of these im-

portant fisheries.

One useful test of the desirability of the present structure, and the

Commission's current method of operation, is a comparison with

other international commissions which do somewhat similar work

and which have proved successful.

It is of interest that the four international commissions which have

been most successful in building effective research and management

programs also operate in the Pacific Ocean. They are the Interna-

tional Fur Seal Commission, the International Pacific Halibut Com-

mission, the International Pacific Salmon Fisheries Commission, and

the Inter-American Tropical Tuna Commission. The Fur Seal Com-

mission has been eminently successful in restoring the over-all abun-

dance and the annual harvest of the fur seal herds of the Pribilof

Islands. The Pacific Halibut Commission has been successful in

restoring and stabilizing the productivity of the halibut stocks of the

northeastern Pacific Ocean. The International Pacific Salmon Com-

mission has shown eminent success in gradual solution of basic prob-

lems of conservation of sockeye and pink salmon in the Fraser River,

in the management of the fisheries for both these species, and in the

equal division of the catch between Canada and the United States.

The Inter-American Tropical Tuna Commission has prescribed reg-

ulations for the yellowfin tuna in the eastern tropical Pacific after a

thorough investigation of the tuna stocks and the bait fishes of this

area. The results of this investigation have been accepted by the

scientific world as an adequate foundation for the regulations that

have been recommended. We may confidently expect that if the rec-

ommended regulations are followed, the yield of the yellowfin tuna

in the eastern tropical Pacific will be stabilized in the future at a high

level of yield.

In attempting to assess the reasons for the success of these four

commissions it must be recognized that the problems they have faced

are quite different from the problems faced by the North Pacific

Commission. It would be impossible to prescribe exactly the same

type of organization for the North Pacific Commission. For example,

the interests of the parties to the North Pacific Treaty are much more

divergent than are those of the parties to the Halibut, Salmon, or

Tuna Treaties. While the interests of the various parties might have

been equally divergent in the case of the Fur Seal Treaty, the fur seal
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problems were much less complex, so that it was found possible to

handle them by a simple matter of allocation of the harvest. Further-

more, it must also be recognized that the outstanding results of in-

vestigations of the three older fisheries commissions has been due in

part to the excellent quality of the scientific leadership and staffs

^vorking in these three organizations. There is, however, little reason

^vhy such high quality personnel cotild not be made available to the

North Pacific Commission if an appropriate structure were created

to encourage independent, objective research.

The common characteristics of these different commissions are:

(1) the treaties prescribe a clear set of objectives which were agreed

upon by all parties; (2) a clear mandate was given to each of these

commissions to piu these objectives into force, and the commissions

Avere given the po^ver to accomplish these objectives; and (3) each

one of these coinmissions has had a single research staff which has

been responsible directly to the commission through a director. In

the case of the Fur Seal Commission this has been the staff of the

United States Fish and Wildlife Service. It was also the sole admin-

istrator of the fur seal management program and has accomplished

both its management and research tasks with eminent success indi-

cating that Avhere the national sections are given an opportunity to

operate effectively within the scope of their responsibility, they also

can be successful in developing a conservation program. The hali-

btit, salmon, and tiuia commissions have hired their own research

staffs ^vhich have operated under directors appointed by and respon-

sible only to the commissions. Decisions by these commissions have

all been by tmanimous vote, sometimes after prolonged argument.

However, for the most part these decisions have been based on the

restilts of objective scientific research. Through the commissions this

research has been tailored to fit the economic, social, and political

needs of the fishermen and the industries of the respective countries

party to each treaty.

The method of operation of the above commissions may be com-

pared ^vith the functioning of the North Pacific Commission in

which, as noted above, the scientific investigations have been carried

out by three independent staffs responsible to their respective na-

tional sections. The results of the investigations of these independ-

ent staffs appear to have been used as much for negotiation as they

have been to enable the Commission to discharge the dtuies pre-
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scribed under the treaty. Moreover, examination of the proceedings

of the meetings give some indication tliat the scientists have been

constrained to question and argue the results in a different manner

and for different objectives than ^vould probably have held if the

results had not been points of negotiation. It is our opinion that this

situation has resulted both from a lack of clarity in the treaty's man-

date to the Commission as well as from lack of clarity in the objec-

tives of the treaty. It has also resulted from the separation of the

research into three independent sections responsible to each national

section of the Commission rather than to the Commission as a ^vhole.

This has tended to preclude the possibility of a strong centralized

leadership under a competent single director.

To correct this situation it appears that the treaty should be al-

tered, first to clarify its objectives, second to clarify and make specific

the mandate under which the Commission operates, and third to

provide the Commission with a director of scientific investigations,

adequately supported by appropriations from the three countries.

The Commission should then engage a staff responsible to the Com-
mission through the director.

As indicated above, it is realized that this approach presents some

serious problems in view of the divergent interests of the three pres-

ent parties to the treaty. These problems would be aggravated if

U.S.S.R. became a party. However, if it is the desire of these four

dominant fishing countries of the northeastern Pacific to develop a

sound program of fisheries management which would be objectively

and competently carried out, it is difficult to see how any other action

can be taken with hope of success. It has been generally found in the

case of international commissions that if the commission is provided

with a staff which is responsible to it rather than to national sections

that the staff tends to identify itself with that international organiza-

ion rather than with any national point of view. It thus acquires a

point of view which is identified with the treaty, it tends to view

objectively the problems posed by the treaty and to develop solutions

which are more likely to be acceptable to the different nationals,

even when they originally had strong and divergent positions.
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CONCLUSIONS

Discretion would no doubt dictate that having discussed the fish-

eries problems in the northeastern Pacific, the details of how to meet

those problems should be left to those ^vho renegotiate the North

Pacific Fisheries Treaty. However, certain conclusions emerge so

inevitably in the North Pacific fisheries, and they are derived so natu-

rally from a consideration of the prol^lems of fisheries management

and development in this region that we feel they should be discussed

here. They should provide a basis on which an effective program of

development and management might be built.

Considering the present status of international law concerning

high seas fisheries, treaties between nations interested in particular

fisheries or areas of the oceans seem to provide the best avenue for

the orderly development and management of high seas fisheries. The
North Pacific Treaty has already been effective in protecting gains

made heretofore in the management of salmon and halibut fisheries

and could be made even more effective to deal with present and

future problems by proper revision.

Effective management and exploitation of the fishery resources of

the northeastern Pacific cannot be accomplished without cooperation

by all those countries that participate in the fishery. At present this

includes Canada, Japan, the United States, and the Soviet Union.

Thus, any new treaty should provide for the adherence of all these

countries, plus any others that might desire to participate in the

future. Perhaps this could be covered in the way that it was in the

Inter-American Tropical Tuna Treaty (lATTC, 1952), by the use of

an open-ended treaty.

In revising the present North Pacific Treaty, the inadequacy of

the concept "maximum sustained yield" as an objective should be

recognized and maximum economic yield, or rent, should be given

serious consideration and, if possible, substituted for the earlier con-

cept. As a matter of fact, the optimum economic level of exploita-

tion ^vould require exploitation of the fishery at a lower level of

yield, and maintenance of a higher level of abundance than ^vould

the criterion of maximum sustained yield. It seems essential that the

economic effects of fisheries regulation must be given greater recog-

nition in high seas fisheries management.

The unique character of the fisheries and the fish problems in the
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North Pacific Ocean would indicate that the solution of these prob-

lems will require an approach which is probably different from that

which will be valid for other parts of the world. Indeed, in most

other areas of the oceans the fisheries problems have not been studied

enough to determine their character. In particular we refer to the

application of the principle of abstention to the North Pacific.

The principal task that faces those who will renegotiate the North

Pacific Fisheries Treaty will be the definition of objectives. It would

hardly seem possible to develop a workable treaty without agreement

on objectives which are clearly defined and completely understood

by all participants. While these objectives must provide for the full

development of all fisheries, at the same time it is essential that they

recognize the necessity for management, and for protecting the inter-

ests of those countries which have made extensive financial sacrifices,

and subjected their fisheries to various restraints, to maximize fish-

eries which are still being fully utilized. The requirements which

determine the application of the abstention principle should be

formulated more precisely so as to eliminate, wherever possible, the

disagreements about intent and meaning that have occurred luider

the present treaty.

The continued use of the principle of freedom of the seas to fish-

ing seems to result in part from a feeling that the law must be the

same for all uses of the sea. The comment of Professor Lipson (1958)

seems appropriate here, when he says that no unitary rule could or

should be devised to cover the overlapping types of zones and uses of

the high seas. "There is no reason why one rule of law must apply

to the regulation, control, prohibition, or mutual tolerance of such

diverse activities as navigation, fishing, conservation of fisheries and

cable laying. . .
." This thought applies equally to the need for rec-

ognition of different requirements of the fisheries in different parts

of the oceans. Freedom of fishing is not reconcilable ^vith develop-

ment of effective high seas fisheries management practices.

It must be recognized that neither the biological nor economic

aims of regulation are reconcilable with free entry into the fisheries

of anyone who may want to exploit them. This means that entry

into any fishery which does not have an infinite capacity for produc-

tion will eventually have to be limited. The North Pacific Treaty

should provide for some limitation of entry into the fisheries for

salmon and halibut, and for other species that in the future become
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fully utilized. For reasons indicated above we believe thai the (on-

tinuation of the abstention principle, as applied to halibut and

salmon, is a rational means of apportioning the fishery resources of

this area. As new fisheries become fiUly utilized, by whatever coun-

try, seriotis consideration shoiUd be given to the application of the

abstention principle to that stock of fish.

Where two or more countries have participated in the develop-

ment and ftdl luilization of a stock of fish, then those countries

should be entitled to share in that stock. Problems of allocation of

the catch ^vill arise. Yet the problems have been solved in the Fur

Seal Treaty, and in the Salmon Treaty between the United States

and Canada, and should be solvable for other fish stocks of the North

Pacific.

One of the most important reasons for the difficulty in arriving at

a common set of objectives for the management of the North Pacific

fisheries is the lack of adequate data concerning the biological, eco-

nomic, and social aspects of the fisheries. Research in all of these

fields should be substantially increased and better coordinated. In

particular, there should be a more efficient exchange of data and

pooling of research resources between the four principal participants

in this fishery. To facilitate this, ^\e urge that either as part of the

present negotiations, or possibly as a next step, an effort be made to

create at least a data gathering and research coordinating interna-

tional agency in which Japan, Canada, the United States, and the

Soviet Union would all participate. Consideration of the method of

operation of successful international commissions indicates that the

best solution ^vould be for the Commission to engage its own re-

search staff which would be responsible to the Commission through

a director.

Such a change in organization and staff would be especially impor-

tant in aid of the orderly exploitation of undeveloped fisheries and

in their eventual management. A primary requirement, of course,

for such provisions would be that all nations or all states which par-

ticipate in these fisheries should develop a system of acctirate records

of their landings by species, the amount of gear run, or the amotuit

of effort expended and the locations where gear is run and the

catches are made.

Finally, the conclusion reached by Ricker (1962) that the sea

groAvth of salmon far exceeds natural mortality during the marine
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period indicates that the harvest of salmon should be deferred until

they have attained full growth, that is, until they have returned to

the vicinity of their home stream. In addition, the harvest of salmon

on the high seas precludes adjusting the catch to the productive

capacity of individual runs. Efficient management demands that this

be done. Undoubtedly, more accurate evaluation of natural mortal-

ity during the marine phase of salmon life history is needed. Ho^v-

ever, on the basis of present knowledge, objective consideration of

the requirements for maximizing the productivity of salmon runs,

either biological or economic, indicates that the high seas netting of

salmon should be eliminated. Because of the requirements by

salmon of special protection by the nation controlling its spawning

areas, there are strong equities that favor limitation of the salmon

harvest to the country, or countries, that provide these spawning

streams.

The halibut fishery of the northeastern Pacific presents a more

complex problem than the salmon, but its solution will probably be

more general in application in other areas. The requirements for

continued successful management of the halibut fishery appear to be

in direct conflict with the desire of the Japanese to develop fisheries

for bottom fish. Success of Soviet fishermen in fishing for ocean

perch in the Gulf of Alaska without undue interference ^vith U.S.

and Canadian halibut and crab fishing indicates that the conflict

between halibut fishing and fishing for other bottom species is not as

absolute as the Japanese would indicate. On the other hand, there is

no doubt that unrestricted development of bottom tra^vling ^vould

disrupt the halibut management program. The value of both the

lialibut fishery and the halibut management program demands that

every effort be made to preserve both of them. This cannot be

accomplished by arbitrarily abolishing abstention, nor does it seem

that the demand for such action by the Japanese reflects such a vital

and immediate need that precipitate action could be justified. It is

our feeling that careful investigation of the relation of trawl fishing

on difterent banks within the area of distribution of the halibut is

called for. A concerted effort should be made to determine the

extent and the manner in which such a fishery may be developed

and still remain compatible with maintenance of the halibut stocks

at their present high level of yield.
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APPENDIX

INTERNATIONAL CONVENTION FOR THE HIGH SEAS
FISHERIES OF THE NORTH PACIFIC OCEAN

The Governments of the United States of America, Canada and Japan, whose respec-

tive duly accredited representatives have subscribed hereto.

Acting as sovereign nations in the Hght of their rights under the principles of inter-

national law and custom to exploit the fishery resources of the high seas, and

Believing that it will best serve the common interest of mankind, as well as the

interests of the Contracting Parties, to ensure the maximum sustained productivity of

the fishery resources of the North Pacific Ocean, and that each of the parties should

assume an obligation, on a free and equal footing, to encourage the conservation of

such resources, and
Recognizing that in view of these considerations it is highly desirable (1) to establish

an International Commission, representing the three Parties hereto, to promote and

coordinate the scientific studies necessary to ascertain the conservation measures

required to secure the maximum sustained productivity of fisheries of joint interest to

the Contracting Parties and to recommend such measures to such Parties and (2) that

each Party carry out such conservation recommendations, and provide for necessary

restraints on its own nationals and fishing vessels.

Therefore agree as follows:

ARTICLE I

1. The area to which this Convention applies, hereinafter referred to as "the Conven-

tion area," shall be all waters, other than territorial w^aters, of the North Pacific Ocean

which for the purposes hereof shall include the adjacent seas.

2. Nothing in this Convention shall be deemed to affect adversely (prejudice) the

claims of any Contracting Party in regard to the limits of territorial waters or to the

jurisdiction of a coastal state over fisheries.

3. For the purposes of this Convention the term "fishing vessel" shall mean any

vessel engaged in catching fish or processing or transporting fish loaded on the high

seas, or any vessel outfitted for such activities.

ARTICLE II

1. In order to realize the objectives of this Convention, the Contracting Parties shall

establish and maintain the International North Pacific Fisheries Commission, herein-

after referred to as "the Commission."

2. The Commission shall be composed of three national sections, each consisting of

not more than four members appointed by the governments of the respective Contract-

ing Parties.

3. Each national section shall have one vote. All resolutions, recommendations and

other decisions of the Commission shall be made only by a unanimous vote of the three

national sections except \vhen under the provisions of Article III, Section 1(c) (ii) only

two participate.

4. The Commission may decide upon and amend, as occasion may require, by-laws or

rules for the conduct of its meetings.

5. The Commission shall meet at least once each year and at such other times as may

be requested by a majority of the national sections. The date and place of the first

meeting shall be determined by agreement between the Contracting Parties.

6. At its first meeting the Commission shall select a Chairman, Vice-Chairman and

Secretary from different national sections. The Chairman, Vice-Chairman and Secretary

shall hold office for a period of one year. During succeeding years selection of a Chair-
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man, Vice-Chairman and Secretary from the national sections shall be made in such a

manner as will provide each Contracting Party in turn with representation in those

offices.

7. The Commission shall decide on a convenient place for the establishment of the

Commission's headquarters.

8. Each Contracting Party may establish an Advisory Committee for its national

section, to be composed of persons who shall be well infonned concerning North

Pacific fishery problems of common concern. Each such Advisory Committee shall be

invited to attend all sessions of the Commission except those which the Commission

decides to be i)i camera.

9. The Commission may hold public hearings. Each national section may also hold

public hearings within its own country.

10. The official languages of the Commission shall be Japanese and English. Pro-

posals and data may be submitted to the Commission in either language.

11. Each Contracting Party shall determine and pay the expenses incurred by its

national section. Joint expenses incurred by the Commission shall be paid by the

Commission through contributions made by the Contracting Parties in the form and

proportion recommended by the Commission and approved by the Contracting Parties.

12. An annual budget of joint expenses shall be recommended by the Commission

and submitted to the Contracting Parties for approval.

13. The Commission shall authorize the disbursement of funds for the joint expenses

of the Commission and may employ personnel and acquire facilities necessary for the

performance of its functions.

ARTICLE III

1. The Commission shall perform the following functions:

(a) In regard to any stock of fish specified in the Annex, study for the purpose of

determining annually whether such stock continties to qualify for abstention

under the provisions of Article IV. If the Commission determines that such

stock no longer meets the conditions of Article IV, the Commission shall

recommend that it be removed from the Annex. Provided, however, that with

respect to the stocks of fish originally specified in the Annex, no determination

or recommendation as to whether such stock continues to qualify for abstention

shall be made for five years after the entry into force of this Convention.

(b) To permit later additions to the Annex, study, on request of a Contracting

Party, any stock of fish of the Convention area, the greater part of which is

harvested by one or more of the Contracting Parties, for the purpose of deter-

mining whether such stock qualifies for abstention under the provisions of

Article IV. If the Commission decides that the particular stock fulfills the

conditions of Article IV it shall recommend, (1) that such stock be added to the

Annex (2) that the appropriate Party or Parties abstain from fishing such stock

and (3) that the Party or Parties participating in the fishing of such stock con-

tinue to carry out necessary conservation measures.

(c) In regard to any stock of fish in the Convention area;

(i) Study, on request of any Contracting Party concerned, any stock of fish

which is under substantial exploitation by two or more of the Contracting

Parties, and which is not covered by a conservation agreement between such

Parties existing at the time of the conclusion of this Convention, for the pur-

pose of determining need for joint conservation measures;

(ii) Decide and recommend necessary joint conservation measures including

any relaxation thereof to be taken as a result of such study. Provided, how-

ever, that only the national sections of the Contracting Parties engaged in
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sul)staiuial exploitation ol such stock of Ush may participate in such decision

and recommendation. The decisions and recommendations sliall be reported

regularly to all tlie Contracting Parties, but shall apply only to the Conirading

Parties the national sections of which participated in the decisions and
recommendations.

(iii) Rcc]uest the Contracting Party or Parties concerned to report regidarlv

the conservation measures adopted from time to time with regard to the stocks

of fish specified in the Annex, whether or not covered by conservation agree-

ments between the Contracting Parties, and transmit sucli information to the

other Contracting Party or Parties.

(d) Consider and make recommendations to the Contracting Parties concerning the

enactment of schedules of equivalent penalties for violations of this Convention.

(e) Compile and studv the records provided by the Contracting I'arties pursuant

to Article MIL

(f) Submit annually to each Contracting Party a report on the Commission's

operations, investigations and findings, with appropriate recommendations, and
inform each Contracting Party, whenever it is deemed advisable, on anv matter

relating to the objectives of this Convention.

2. The Commission mav take such steps, in agreement with the Parties concerned, as

w411 enable it to determine the extent to which the undertakings agreed to by the

Parties under the provisions of Article V, Section 2 and the measures recommended by

the Commission under the provisions of this Article and accepted by the Parties con-

cerned have been effective.

3. In the performance of its functions, the Commission shall, insofar as feasible,

utilize the technical and scientific services of, and information from, official agencies of

the Contracting Parties and their political sub-divisions and may, when desirable and

if available, tUilize the services of, and information from, any public or private institu-

tion or organization or any jai'ivate individual.

ARTICLE IV

1. In making its recommendations the Commission shall be guided by the spirit and

intent of this Convention and by the considerations below mentioned.

(a) Any conservation measures for any stock of fish decided upon under the provi-

sions of this Convention shall be recommended for equal application to all

Parties engaged in substantial exploitation of such stock.

(b) ^Vith regard to any stock of fish which the Commission determines reasonably

satisfies all the following conditions, a recommendation shall be made as pro-

vided for in Article III, Section 1, (b).

(i) Evidence based upon scientific research indicates that more intensive exploi-

tation of the stock will not provide a substantial increase in yield which can be

sustained year after year,

(ii) The exploitation of the stock is limited or otherwise regulated through

legal measures by each Party which is substantially engaged in its exploitation,

for the purpose of maintaining or increasing its maximum sustained produc-

tivity; such limitations and regulations being in accordance with conservation

programs based upon scientific research, and

(iii) The stock is the subject of extensive scientific study designed to disco\er

whether the stock is being fully utilized and the conditions necessary for main-

taining its maximiun sustained productivity.

Provided, however, that no recommendation shall be made for abstention by a Con-

tracting Party concerned with regard to: (1) any stock of fish which at any time during

the twenty-five years next preceding the entry into force of this Convention has been
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under substantial exploitation by that Party having regard to the conditions referred

to in Section 2 of this Article; (2) any stock of fish which is harvested in greater part by

a country or countries not party to this Convention; (3) Avaters in which there is his-

toric intermingling of fishing operations of the Parties concerned, intermingling of the

stocks of fish exploited by these operations, and a long established history of joint con-

servation and regulation among the Parties concerned so that there is consequent

impracticability of segregating the operations and administering control. It is recog-

nized that the conditions specified in subdivision (3) of this proviso apply to Canada
and the United States of America in the Avaters off the Pacific Coasts of the United

States of America and Canada from and including the Avaters of the Gulf of Alaska

soiuliAvard and, therefore, no recommendation shall be made for abstention by either

the United States of America or Canada in such waters.

2. In any decision or recommendation allowances shall be made for the effect of

strikes, Avars, or exceptional economic or biological conditions Avhich may have intro-

duced temporary declines in or suspension of productivity, exploitation, or management
of the stock of fish concerned.

ARTICLE V
1. The Annex attached hereto forms an integral part of this Convention. All refer-

ences to "Convention" shall be understood as including the said Annex either in its

present terms or as amended in accordance with the provisions of Article VII.

2. The Contracting Parties recognize that any stock of fish originally specified in the

Annex to this Convention fulfills the conditions prescribed in Article IV and accordingly

agree that the appropriate Party or Parties shall abstain from fishing such stock and the

Party or Parties participating in the fishing of such stock shall continue to carry oiU

necessary conservation measures.

ARTICLE VI

In the event that it shall come to the attention of any of the Contracting Parties that

the nationals or fishing vessels of any country which is not a Party to this Convention

appear to affect adversely the operations of the Commission or the carrying oiU of the

objectives of this Convention, such Party shall call the matter to the attention of other

Contracting Parties. All the Contracting Parties agree upon the request of such Party

to confer upon the steps to be taken towards obviating such adverse effects or relieving

any Contracting Party from such adverse effects.

ARTICLE VII

1. The Annex to this Convention shall be considered amended from the date upon
which the Commission receives notification from all the Contracting Parties of accept-

ance of a recommendation to amend the Annex made by the Commission in accordance

with the provisions of Article III, Section 1 or of the Protocol to this Convention.

2. The Commission shall notify all the Contracting Parties of the date of receipt of

each notification of acceptance of an amendment to the Annex.

ARTICLE VIII

The Contracting Parties agree to keep as far as practicable all records requested by

the Commission and to furnish compilations of such records and other information

upon request of the Commission. No Contracting Party shall be required hereunder to

provide the records of individtial operations.

ARTICLE IX

1. The Contracting Parties agree as follows:

(a) With regard to a stock of fish from the exploitation of which any Contracting

Party has agreed to abstain, the nationals and fishing vessels of such Contract-
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ing Party are prohibited from engaging in the exploitation of such stock of fish

in waters specified in the Annex, and from loading, processing, possessing, or
transporting such iisii in such waters.

(b) With regard to a stock of lish for which a Contracting I'arty has agreed to

continue to carry out conservation measures, the nationals and fishing vessels

of such Party are prohibited from engaging in fishing activities in waters speci-

fied in the Annex in violation of regulations established under such conserva-

tion measures.

2. Each Contracting Party agrees, for the purpose of rendering effective the provisions

of this Convention, to enact and enforce necessary laws and regulations, with regard to

its nationals and fishing vessels, with appropriate penalties against violations thereof

and to transmit to the Commission a report on any action taken by it with regard
thereto.

ARTICLE X
1. The Contracting Parties agree, iir order to carry out faithftdly the provisions of

this Convention, to cooperate with each other in taking appropriate and effective meas-

ures and accordingly agree as follows:

(a) ^Vhen a fishing vessel of a Contracting Party has been found in waters in which
that Party has agreed to abstain from exploitation in accordance with the pro-

visions of this Convention, the duly authorized officials of any Contracting

Party may board such vessel to inspect its equipment, books, documents, and
other articles and question the persons on board.

Such officials shall present credentials issued by their respective Governments if

requested by the master of the vessel.

(b) When any such person or fishing vessel is actually engaged in operations in

violation of the provisions of this Convention, or there is reasonable ground to

believe was obviously so engaged immediately prior to boarding of such vessel

by any such official, the latter may arrest or seize such person or vessel. In that

case, the Contracting Party to which the official belongs shall notify the Con-

tracting Party to which such person or vessel belongs of such arrest or seizure,

and shall deliver such vessel or persoir as promptly as practicable to the author-

ized officials of the Contracting Party to which such vessel or person belongs at

a place to be agreed upon by both Parties. Provided, however, that when the

Contracting Party which receives such notification cannot immediately accept

delivery and makes request, the Coirtractiirg Party which gives such notification

may keep such person or vessel under surveillance within its own territory,

under the conditions agreed upon by both of the Contracting Parties.

(c) Only the authorities of the Party to which the above-mentioned person or

fishing vessel belongs may try the offense and iiripose penalties therefor. The
witnesses and evidence necessary for establishing the offense, so far as they are

under the control of any of the Parties to this Convention, shall be furnished

as promptly as possible to the Contracting Party having jurisdiction to try the

offense.

2. AVith regard to the nationals or fishing vessels of one or more Contracting Parties

in waters wath respect to which they have agreed to continue to carry out conservation

measures for certain stocks of fish in accordance with the provisions of this Convention,

the Contracting Parties concerned shall carry out enforcement severally or jointly. In

that case, the Contracting Parties concerned agree to report periodically through the

Commission to the Contracting Party which has agreed to abstain from the exploitation

of such stocks of fish on the enforcement conditions, and also, if requested, to provide

opportunity for observation of the conduct of enforcement.
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3. The Contracting Parties agree to meet, during the sixth year ot the operation of

this Convention, to review the effectiveness of the enforcement provisions of this Article

and, if desirable, to consider means by which they may more effectively be carried out.

ARTICLE XI

1. This Convention shall be ratified by the Contracting Parties in accordance with

their respective constitutional processes and the instruments of ratification shall be

exchanged as soon as possible at Tokyo.

2. This Con\ention shall enter into force on the date of the exchange of ratifications.

It shall continue in force for a period of ten years and thereafter until one year from

the day on which a Contracting Party shall give notice to the other Contracting Parties

of an intention of terminating the Convention, whereupon it shall terminate as to all

Contracting Parties.

IN WITNESS WHEREOF, the respective Plenipotentiaries, duly aiUhorized, have

signed the present Convention.

DONE in triplicate, in the English and Japanese languages, both equally authentic,

at Tokyo this ninth day of May one thousand nine hundred fifty-two.

Annex

1. With regard to the stocks of fish in the respective waters named below, Japan
agrees to abstain from fishing, and Canada and the United States of America agree to

continue to carry out necessary conservation measiues, in accordance with the provisions

of Article V, Section 2 of this Convention:

(a) Halibut (Hippoglossus stenolepis)

The Convention area off the coasts of Canada and the United States of America
in which commercial fishing for halibut is being or can be prosecuted. Halibut

referred to herein shall be those originating along the coast of North America.

(b) Herring (Clupea paUasii)

The Convention area off the coasts of Canada and the United States of America,

exclusive of the Bering Sea and the waters of the North Pacific Ocean west of

the meridian passing through the extremity of the Alaskan Peninsida, in which
commercial fishing for herring of North American origin is being or can be

prosecuted.

(c) Salmon (Oncorhynchus gorbuscha, 0)icorhy}icJius keta, Ojicorhynchus kisiitch,

Oncorhyjichus nerka, Oncorhynchus tschaivytscha)

The Convention area off the coasts of Canada and the United States of America,

exclusive of the Bering Sea and of the waters of the North Pacific Ocean west

of a provisional line following the meridian passing through the western ex-

tremity of Atka Island; in which commercial fishing for salmon originating in

the rivers of Canada and the United States of America is being or can be

prosecuted.

2. With regard to the stocks of fish in the respective waters named below, Canada
and Japan agree to abstain from fishing, and the United States of America agrees to

continue to carry out necessary conservation measures, in accordance with the provisions

of Article V, Section 2 of this Convention:

Salmon (Oncorhynchus gorbuscha, Oncorliynclius keta, Oncorhynchus kisutch,

Oncorhynchus nerka and Oncorhynchus tschawytscha)

The Convention area of the Bering Sea east of the line starting from Cape
Prince of Wales on the west coast of Alat^ka, running westward to 168°58'22.59"

West Longitude; thence due south to a point 65°15'00" North Latitude; thence

along the great circle course which passes through 51° Nortb Latitude and 167°
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East Longitiulc. lo ils inlcrscdioii with incridiaii 17")' West Longiliule; tliencc

south along a pro\isional line wliidi lollows lliis meridian to the territorial

waters limit of Atka Island: in whidi (onniuKial lishing lor salmon originating

in the rivers of the United States of America is being or (an be- pioset iiied.

PROTOCOL TO THE INTERNATIONAL CONVENTION lOR 1 Hi UK. 11 SEAS
FISHERIES OF THE NORTH PACIFIC OCEAN

The Governments of the United States of America, Canada, and Japan, through their

respective Plenipotentiaries, agree upon the following stipulation in regard to the

International Convention for the High Seas Fisheries of the North Pacific Ocean, signed

at Tokvo on this tenth day of May, nineteen hundred fifty-two.

The Governments of the United States of America, Canada, and Japan agree that the

line of meridian 17")° AVest Longitude and the line following the meridian passing

through the western extremity of Atka Island, which ha\e been adopted for determining

the areas in which the exploitation of salmon is abstained or the conservation measures

for salmon continue to be enforced in accordance with the provisions of the Annex to

this Convention, shall be considered as provisional lines which shall continue in effect

subject to confirmation or readjustment in accordance with the procedure mentioned

below.

The Commission to be established under the Convention shall, as expeditiously as

practicable, investigate the waters of the Convention area to determine if there are areas

in which salmon originating in the rivers of Canada and of the United States of

America intermingle with salmon originating in the rivers of Asia. If such areas are

found the Commission shall conduct suitable studies to determine a line or lines which

best divide salmon of Asiatic origin, and salmon of Canadian and United States of

America origin, from which certain Contracting Parties have agreed to abstain in

accordance with the provisions of Article V, Section 2, and whether it can be shown be-

yond a reasonable doubt that this line or lines more equitably divide such salmon than

the provisional lines specified in sections 1(c) and 2 of the Annex. In accordance with

these determinations the Commission shall recommend that such provisional lines be

confirmed or that they be changed in accordance with these residts, giving due con-

sideration to adjustments required to simplify administration.

In the event, however, the Commission fails within a reasonable period of time to

recommend unanimously such line or lines, it is agreed that the matter shall be re-

ferred to a special committee of scientists consisting of three competent and disinter-

ested persons, no one of whom shall be a national of a Contracting Party, selected by

mutual agreement of all Parties for the determination of this matter.

It is further agreed that when a determination has been made by a majority of such

special committee, the Commission shall make a recommendation in accordance

therewith.

The Governments of the United States of America, Canada, and Japan, in signing this

Protocol, desire to make it clear that the procedure set forth herein is designed to cover

a special situation. It is not, therefore, to be considered a precedent for the final resolu-

tion of anv matters which may, in the future, come before the Commission.

This Protocol shall become effective from the date of entry into force of the said

Convention.

IN WITNESS WHEREOF, the respective Plenipotentiaries have signed this Protocol.

DONE in triplicate at Tokyo this ninth day of May, one thousand nine hundred

fifty -two.

Note: The Convention became effective upon exchange of ratifications on June 12,

1953.








