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PROPOSITION
T O H I S

MAJESTY,
B Y

Sir FRANCIS BACON, Knight,

His Majesty^s Attorney-General, and one of his Privy-

Council ; touching the CompiHng and Amendment of the

Laws of En GLAND.

Your Majesty,

OF your favour, having made me Privy-Counfellor, and continuing

me in the place of your Attorney-General, (which is more than

was thefe hundred years before,) I do not underftand it to be, that

by putdng off the dealing in caufes between party and party, I

flwuld keep holy-day the more ; but that I ihiould dedicate my time to your

fervice with lefs diftradion. Wherefore, in this plentiful acceffion of time,

which I have now gained, I take it to be my duty, not only to fpeed your

commandments, and the bufinefs of my place ; but to meditate and to exco-

gitate, of my felf, wherein I may bert, by my travels, derive your virtues to

the good of your people, and return their thanks and increafe of love to you

again. And after I had thought of many things, I could find, in my judg-

ment, none more proper for your Majelly as a mafter, nor for me as a work-

man, tlian the reducing and recompiling of the laws of England.

Yo u R Majefty is a King, bleflfed with pofterity ; and thefe Kings fort beft

v/ith afts of perpetuity, when they do not leave them, inftead of children ;

but tranfmit both line and merit to future generations. You are a great

mafter in juftice and judicature, and it were pity that the fioiit of that virtue

fhould die with you. Your Majefty alfo reigneth in learned times ; the

more, in regard of your own perfedlions and patronage of learning ; and

it hath been the mifhap of works of this nature, that the lefs learned time

hath wrought upon the more learned, which now Avill not be fo. As for

my felf, the law is my profeflion, to which I am a debtor. Some little

helps I may have of other learning, which may give form to matter ; and

your Majefty luth fet me in an eminent place, whereby in a work which

muft be the work of many, I may the better have coadjutors. Therefore,

not to hold your Majefty with any long preface, in that which I conceive

to be nothing lefs than words, I will proceed to the matter ; v/hich matter

it felf ncverthelefs rc^uireth fomewhat brietiy to be fjid, both of the digni-

« Vol. IV. A ty.
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A PROPOSAL FOR AMENDING
ty, and likewife of the fafcty, and convenience of this work : and then to

go to the maiii ; that is to fay, to fliew how the work is to be done : whitifv

incidently alfo will beft demonftrate, that it is no vaft nor fpecnlative tiling,

but real and feafible. Callijihenes, that followed Alexander'':^ couit, and

was grown in fome difpleafure with him,, becaufe he could not well brook

the Perjian adoration ; at a fupper (whick with the Grecians was ever a

great part talk,) was defired, becaufe he was an eloquent man, to fpeak of

Ibme theme, which he did ; and chofe for his theme, the praife of the Ma-
cedonian nation ; which though it were but a filling thing to prailc men to

their faces, yet he did it with fuch advantage of truth, and avoidance of

flattery, and with fuch life, as the hearers were fo ravifli'd with it, tliat th^
plucked the rofes off from their garlands, and threw them upon him -, as

the manner of applaufes then was : Alexander was not pleafed with it, and

By way of difcountenance faid, It was eafy to be a gofxi orator, in a pleafing

theme. But (faith he to Callijihenes,) turn your llyle, and tell us now of our

faults, that we may have the profit, and not you only the praife : which

he prefently did with fuch a force, and fo piquantly, that Alexander faid. The
goodnefs of his theme had made him eloquent before ; but naw it was the

malice of his heart, that had infpired him.

1, Sir, t fliall not fall into either of thofe twa extremes, concerning the

laws of England; they commend themfelves beft to them that underftand

them ; and your Majefty's chief Juflice of your bench hath in his writings

magnified them not without caufe: certainly they are wife,, they are juft,

and moderate laws ;• they give to God, they give to Caefar^ they give to the

fubjeds, that which appertaineth. It is true,, they are as mixt as our lan-

guage, compounded of Britijl.\ Roman, Saxon, Danifi, Norman cuftoms.

And as our language is fo much the richer, fo the laws are the more com-
pleat : neither does this attribute lefs to them, than thofe that would liave

them to have flood out the fame in all mutations ; for no tree is fo good firfl

fet, as by tranfplanting.

2. As for the fecond extreme, I have nothing to do with it, by way of

taxing the laws. I fpeak only by way of perfedling them, which is eafiefl

in the befl things j for that which is far amifs, hardly receiveth amendment

;

but that which hath already, to that more may be given. Befides, what I

fhall propound is not to the matter of the laws, but to the manner of their

regiflry, exprefiion, and tradition : fo that it giveth them rather light than

any new nature. This being fo, for the dignity of the work I know fcarce-

ly where to find the like : for furely that fcale, and thofe degrees of fove-

reign honour, are true and rightly marflialled. Firfl, the founders of flates

;

then the law-givers ; then the deliverers and faviours after long calamides j.

then the fathers of their countries, which are jufl and prudent princes ; and
laflly, conquerors, which honour is not to be received amongfl the reff^

except it be, where there is an addition of more country and territory to a

better government, than that was of the conquered. Of thefe, in my judg-

ment, your Majefly may with more truth than flattery be intitled to the

firfl:, becaufe of your uniting of Britain and planting Ireland; both which
favour of the founder. That which I now propound to you, may adopt

you alfo into the fecond : law-givers have been called prir.cipes perpetui ; be-

caufe, as Bifhop Gardiner faid in a bad fenfe, that he would be billiop an-

liundred years after his death, in refpedt of the long leafes he made: lb law-
givers are flill Kings and Rulers after their deceafe, in their laws. But this

work,, fliining fo in it felf, needs no taper. For the faftty and convenience

thereoL



THE LAWS OF ENGLAND. *^

thereof, it is good to confider, and to anfwer thofe objedions or fcruples

which may arife, or be made again rt this woric.

Obj. 1. That it is a thing needlefs ; and that the law, as it now is, is

m good eftate, comparable to any foreign law ; and that it is not polTible

for the wit of man, in refpedl of the frailty thereof, to provide againft the

incertainties and evafions, or omiffions of law.

'-' Refp. For the comparifon with foreign laws, it is in vain to fpcak of it ;

for men will never agree about it. Our lawyers will maintain for our mu-
nicipal laws; civilians, fcholars, travellers, will be of the other opinion.

But certain it is, that our laws, as they now ftand, are fubjed to great

incertainties, and variety of opinion, delays and evafions : wliereof enfueth,

1. That the multiplicity and length of fuits is great.

2. That the contentious perfon is armed, and the honeft fubjed wearied

and opprefTed.

3. That the judge is more abfolute ; who, in doubtful Cafes, hath a greater

flroke and liberty.

4. That the chancery courts are more filled, the remedy of law being

often obfcure and doubtful.

5. That the ignorant lawyer fliroudeth his ignorance of law, in that,

doubts are fo frequent and many.

6. That mens affurances of their lands and eflatfes by patents, deeds,

wills, are often fubjed to queftion, and hollow ; and many the like incon-

veniencics.

It is a good rule and diredion (for that all laws, fecundum magis & mi-

nus, do participate of incertainties,) that foUoweth. Mark, whether the

doubts that arife are only in cafes not of ordinary experience, or, which hap-

pen every day : If in the lirft only, impute it to the frailty of man's forefight,

that cannot reach by law to all cafes j but if in the latter, be alTured there is

a fault in the law. Of this I fay no more, but that (to give every man his

due) had it not been for Sir Ed-ward Cokes Reports, (which, though they

may have errors, and fome peremptory and extrajudicial reiblutions, more
than are warranted ;

yet they contain infinite good decifions, and rulings over

of cafes,) the law by this time had been almoft like a fhip without ballaft ; for

that the cafes of modern experience, are fled from thofe that are adjudged

and ruled in former time. But the neeefiity of this work is yet greater in

the ftatute law. For firft, there are a number of enfnaring penal laws^

which lie upon the fubjed ; and if in bad times they fliould be awaked, and
put in execution, would grind them to powder.

There is a learned civilian that expoundeth the curfe of the prophet 5

Pluet Jiiper eos laqueos, of a multitude of penal laws ) which are worfe than

(howers of hail or tempeft upon cattle, for they fall upon men.
There are fome penal laws fit to be retained, but their penalty too great 3

and it is ever a rule, that any over-great penalty, (befides the acerbity of it)

deads the execution of the law.

There is a further inconvenience of penal laws, obfdete, and out ofufe;

for that it brings a gangrene, negledl, and habit of difobedience upon other

wholefome laws, that are fit to be continued in pradice and execution ; (o

that our laws endure the torment of Mezentius

:

The living die in the arms of the dead.

Lastly, There is fuch an accumulation of ftatiites concerning one mat-

ter, and they fo crofs and intricate, as the certainty of law is loft in the

heap J

i



A PROPOSAL FOR AMENOrNG
heap ; as your Majefty had experience laft day upon the point, Whether tlie

incendiary of Ne'wmarket Ihould have the benefit of his clergy.

Obj. 2. That it is a great innovation; and innovations arc dangerous bi;-

yond fbrefight.

Refp. All purgings and medicines, either in the civil or jiatural body,

are innovations : fo as that argument is a common place agsinn; all noble

reformations. But the truth is. that this work ought not to be termed or

held for any innovation in the Uiipeded fenfe. For thofe are the iiinoyations

which are quarrelled and fpoken^ again ft, that concern the confciences, tftates,

and fortunes of particular perfons : but this of general ordinance pricketh not

particulars, but paiTeth Jme Jlrepitu. Befides, it is on the fivourable part

;

for it eafeth, it prefleth not : and laftly, it is rather matter of order and ex-

planation, than of alteration. Neither is this without precedent in former go-

vernments.

The Roma}is, by their Decemviri, did make their twelve tables; but

that was indeed a new enacting or conftituting of laws, not a regiftring cr

recompiling ; and they were made out of the laws of the Grecnms, not out

of their own cuftoms.

In Athens they had Sexviri, which were ftanding commiflioners to watch

and difcern what laws waxed unproper for the time ; and what new law

«lid, in- any branch, crofs a former law, and fo, ex o^do^ propounded their

repeals.

King Lewis XI, of France, had it in his intention to have made one per-

fed: and uniform law, out of the civil law Roman, and the provincial cuftoms

of France.

JUSTINIAN the Emperor, by commiffions direffed to divers perfons,

learned in the laws, reduced the Roman laws from va{ine& of volume, and

a labyrinth of incertainties, unto that courfe of the civil law which is now
in ufe. I find here at home of late years, that King Henry VIII, in the.

twenty feventh of his reign, was authorized by parliament to nominate thirty-

two commiffioners,. part ecclefiaftical, part temporal, to purge the canon law,

and to make it agreeable to the law of God, and the law of the rejilm ;

and the fame was revived in the fourth year of Edivard VI, though neither

took effeft.

For the laws of Lycurgus, Solon, Minos, and otliers of ancient time, they

are not the worfe, becaufe grammar fcholars fpeak of them : But things too

ancient wax children with us a?ain.

EDGAR, the Saxon King, collected the lawrs of this kingdom, and gave

them the ftrength of a faggot bound, which formerly were difperfed.

Th e ftatutes of King Edivard the firft were fundamental. But, I doubt,

I err, in producing fo many examples : for, as Cicero faith to Caefar, fo may
I fay to your Majefty

;

Nil vulgare te digtiiim -videri pofjit.

Obj. 3. In this purging of the courfe of the common laws and ftatutes,

much good may be taken away.
Refp. In all purging, fome good humours may pafs away ; but that is

largely recompenfed, by lightening the body of much bad,

Obj. 4. Labour were better beftowed, in bringing the common laws of
England to a text law, as the ftatutes are, and' fetting both of them down in

method and by titles.

s Refp.



THE LAWS OF ENGLAND,
Refp. It is too long a bufinef^ to debate, whether lex fcripta^ aut non

Jiripta, a text law, or cuftoms well regillred, with received and approved
grounds and maxims, and aits and rciblutions judicial from time to time duly

entered and reported, be tlie better form of declaring and authorizing laws,

It was the principal reafon or oracle of Lycurgus, that none of his l.iws lliould

be written. Cuftoms are laws written in living tables, and fome traditions

the church doth not diLuthorize. In all fciences they are the founded,

that keep clofe to particulars ; and fure I am, there are more doubts

that rife upon our llatuies, which are a text law, than upon the common
law, which is no text law. But, howfoever that queftion be deter-

mined, I dare not advife to caft the law into a new mould. The work
which I propound tended^ to pruning and grafting the law, and not to

plowing up and planting it again ; for fuch a remove I fhould hold indeed for

a perilous innovation.

Obj. 5. It will turn the judges, counfellors of law, and ftudents of law to

Ichool again, and make them to feek what tliey fhall hold and advile for lawj
and it will impofe a new charge upon all lawyers to furnilh themfelves with
new books of law.

Rejp. For the former of thofe, touching the new labour, it is true it would
follow, if the law were new moulded into a text law ; for then men muft
be new to begin, and that is one of tiie reafons for which I difallow that

courfe.

Bu T in tlie way that I fliall now propound, the entire body and fubftance

of law fhall remain, only difcharged of idle and unprofitable or hurtful mat-
ter ; and illuftrated by order and other helps, towards the better underftand-
ing of it, and judgment thereupon.

For the later, touching die new charge, it is not worth the fpeakin-? of,

in a matter of fo higli importance ; it might have been ufed of the new tranf-

lation of the bible, and fuch like works. Books mufl follow fciences, and
not fciences books.

7%e Work it felf \ and the way to reduce and recompile th&

Laws of England.

THIS work is to be done (to ufe fome few words which is the language
of adion and effed) in this manner,

It confifleth of two parts 5 die digell or recompiling of the common laws,

and. that of the ftatutes.

In the firil of thefe, three things are to be done.

1. The compiling of a book, de antiqintatibus juris.

2. Th e reducing or perfeding of the courfe or corps of the common
laws.

3. The compofing of certain introdudive and auxiliary books touching the

ftudy of the laws.

For the tirft: of thefe, all ancient records in your Toiver, or elfewhere,

containing ads of parlbment, letters patents, commillions, and judgments, and
tlie like, are to be learched, perufed, and weighed : And out of thefe are to

be feleded thofe that are of moft worth and weight, and in order of time
not of titles, (for the more conformity with the year-books,) to be fet down
and regillred, rarely in hacc v.'ri>a ; but fummed with judgment, not oniit-

\ OL, IV. I^ ting



6 A PROPOSAL FOR AMENDING
ting any material part ; thefe are to be ufcd for reverend precedents, but not

for binding authorities.

For the fecond, which is the main, there is to be made a peifedt courre

of the law in ferie temporis, or year-books, (as we call them) from Edward

the firft to this day : in the compiling of this courfe of law, or year-books,

the points following are to be obferved.

First, All cafes which are at this day clearly no law, but conftantly ruled

to the contrary, are to be left out ; they do but lill the volumes, and feafon

the wits of ftudents in a contrary knfe of law. And fo likewife all cafes,

wherein that is folemnly and long debated, whereof there is now no quefiiou

at all, are to be entered as judgments only, and refolutions, but without tlie

arguments, which are now become but frivolous : yet for the obfervation of

the deeper fort of lawyers, that they may fee how the law hath altered, out

of which they may pick fometimes good uie, I do adviie, that upon the

firft in time of thofe obfolete cafes, there were a memorandum fet, that at

that time the law was thus taken, until fuch a time, c^c.

Secondly, Homonymiaey (as 'Jujlinian calleth them) that Ls, cafes merely

of iteration and repetition, are to be purged away ; and the cafes of identity,

which are beil reported and argued, to be retained inftead of the reft ; the

judgments neverthelefs to be fet down, every one in time as they are, but with

a quotation or reference to the cafe where the point is argued at large ; but if

the cafe confift part of repetition, part of new matter, the repetition is only

to be omitted.

Thirdly, As to the Antiiiomiae, cafes judged to the contrary, it were too

great a truft to refer to the judgment of the compofers of this work, to de-

cide the law either way, except there be a current ftream ofjudgments of

later times ; and then I reckon the contrary cafes amongft cafes obfolete, of

which I have fpoken before : neverthelels this diligence Ihould be ufed, that

fuch cafes of contradiction be fpecially noted and collected, to the end thofe

doubts, that have been fo long militant, may either by affembling all the

judges in the exchequer chamber, or by parliament, be put into certainty.

For to do it by bringing them in queition under feigned parties, is to be

difliked. Nil habeatforum ex fcend.

Fourthly, All idle queries, which are but feminaries of doubts, and

incertainties, are to be left out and omitted, and no queries fet down,
but of great doubts well debated and left undecided for ditticulty ; but no
doubting or upftarting queries, which though" they be touched in ar-

gument for explanation, yet were better to die than to be put into the

books.

Lastly, Cafes reported with too great prolixity, fliould be drawn into a

more compendious report ; not in the nature of an abridgment, but tautolo-

gies and impertinences to be cut off: as for mifprinting, and infenfible report-

ing, which many times confound the ftudents, that will be obiter amended

;

but more principally, if there be any thing in the report which is not well

warranted by the record, that is alio to be redtilied : the courfe being thus

compiled, then it refteth but for your Majefty to appoint feme grave and found

lawyers, with fome honourable ftipend, to be * reporters for the time to

come, and tlien tliis is fettled for all times.

* This Conllitution of Reporters I obtained of the King, after I was Chancellor ; and there are

two appointed with a loo /, a year a-piece ftipend.

FOR
lb r V
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FO R the auxiliary books that conduce to the flady and fcience of the

law, they are three ; Inftitutions, a treatifc dc regnlis juris ; and a bet-

ter book di' lYrboruinJignijlcatione, or terms of the law. For the inftitu-

tions, I know well there be books of introductions (wherewith ftudents be-

gin) of good worth, efpecially Littleton and Fitzberbert's Natura brevium ;

but they are no ways of the nature of an iniiitution ; the office whereof is to

be a key and general preparation to the reading of the courfe. And princi-

pally it ought to have two properties ; the one a perfpicuous and clear order

or method ; and the other, -My univerfal latitude or compreheniion, that

the ftudents may have a little pre-notion of eveiy thing, like a model to-

wards a great building. For the treatife de regulis juris, I hold it, of all

other things, the moft important to the health (as I may term it) and good
inftitutions of any laws : it is indeed like the ballail of a ftiip, to keep all up-

right and ftable ; but I have ictn little in this kind, either in our law, or other

laws, that fatisfieth me. The naked rule or maxim doth not the efFedtj:. ifi

mull be made ufeful by good differences, am.pliations, and limitations,- -war-
ranted by good authorities ; and this not by railing up of quotations and
references, but by difcourfe and deducement in a juft tractate. In this

I have travelled my felf, at the lirft more curforily, fmce with moie dili-

gence, and will go on with it, if God and your Majefty will give me
leave. And I do affure your Majefty, I am in good hope, that when
Sir Edward Coke's Reports, and my rules and decilions fnall come to polte-

rity, there will be (whatfoever is now thought) queftion, who was the

greater lawyer ? For the books of the terms of the law there is a poor one,

but I wilh a diligent one, wherein lliould be comprifed not only the ex-

polition of the terms of the law, but of the words of all antient records and
precedents.

For the abridgments I could wifli, if it were pollible, that none might ufe

tliem, but fuch as had read the courfe firft, that they might ferve for reper-

tories to learned lawyers, and not to make a lawyer in hafte ; but lince that

cannot be, I wiih there were a good abridgment compofed of the two that

are extant, and in better order. So much for the common law.

Statute Law,

FOR the reforming and recompiling of the ftatute law, it conlifteth of

four parts.

I. The firft, to difcharge the books of thole ftatutes, where the cafe, by
alteration of time, is vanilhed ; as Lombards^ Jcivs, Gauls half pence, (^c.

Thoie may ncverthelefs remain in the libraries for antiquities, but no re-

;printing of them. The like of ftatutes long fince expired and clearly re-

pealed ; for if the repeal be doubtful, it muft be lb propounded to the par-

liament.

•2. The next is, to repeal all ftatutes which are lleeping and not of ufe,

but yet fnaring and in force ; in fome of thole it will perhaps be requifite to

lubftitute Ibme more realbnable law inftead of them agreeable to the time ; in

others a fimple repeal may lliffice.

3. The third, that the grievoufnefs of the penalty in many ftatutes be mi-

tigated, though the ordinances ftand.

2

The
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4. The laft is, the reducing of concurrent flatutes heaped one upon ano-

ther to one clear and uniform law. Towards this there hatii been already,

upon my motion, and your Maierty's direction, a great deal of good pains

taken J my Lord Hobart, my felf, Serjeant Finch, Mr. Heneage Finch, Mr.

Noye, Mr. Hackwell, and others, whofe labours being of a great bulk, it

is not fit now to trouble your Majelty with any further particularity therein j

only by this you may perceive the work is already advanced : but becaufe tl>is

part of the work, which concerneth the statute laws, mull of neceffity come

to parliament, and the houfes will beft like that which themfclves guide, and

the perfons that themlelves employ, the way were to imitate the precedent

of the commiffioners for the canon laws in zjHen. VIII, and ArEdw. VI,

and the commiffioners for the union of the two realms, pritno of your Maje-

fly, and fo to have the commilTioners named by both houfes
;
yet not with a

pH-e'ccdent power to conclude, but only to prepare and propound to parlia-

ment : this is the beft way, I conceive, to accomplilli this excellent work, of

honour to your Majefty's times, and of good to all times j which I fubmit

to your Majefty's better judgment.

A NOFFER
T O

KING JAMES,
OF

A DIGEST to be made of the Laws of England*

Mofi excellent Sovereign,

AMONGST the degrees and adls^of fovereign, or rather heroical hcH

nour, the flrft or fecond is the perfonand merit of a lawgiver. Princes

that govern well are fathers of the people : But if a father breed his fon

well, or allow him well while he liveth, but leave him nothing at his death,

whereby both he and his children, and his childrens children may be the bet-

ter, furely the care and piety of a father is not in him complete. So ICings, if

they make a portion of an age happy by their good government, yet if they

do not make teftaments (as God Almighty doth) whereby a perpetuity of
good may defcend to their country, they are but mortal and tranlitory bene-

fedlors. Domitian, a few days before he died, dream'd that a golden head,

did rife upon the nape of his neck : which was truly performed in the gol-

den age that followed his times for five fucceffions. But Kings, by giving

their fubjedts good laws, may (if they will) in their own time, join and graft

this golden liead upon their own necks after their death. Nay, they may
make
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make "Nabuchodono^.or?, image of monarchy golden from head to foot. And ^

if any of the meaner fort of politicks, that are fightcd only to fee the worft

of things, think, that laws are but cobwebs, and that good Princes will do

well without them, and bad will not ftand much upon them ; the difcoiirfe

is neither good nor wife. For certain it is, that good laws are fome bridle to

bad Princes, and as a very wall about government. And if tyrants fome-

time make a breach into them, yet diey mollify even tyranny it fcif, as So-

lorH laws did the tyranny of Fijijiratus : aiid then commonly they get up
again, upon the firil advantage of better times. Other means to perpetuate

the memory and merits of fovereign Princes are inferiour to this. Buildings of

temples, tombs, palaces, theatres, and the like, are honourable things, and

look big upon pofterity : But ConjlLmiine the Great gave the name well ta

thofe works, when he ufed to call Trajan that was a great builder. Paries.

taria, wall-flower, becaufe his name was upon fo many walls : So if that be

the matter, that a King would turn wall-flower, or pellitory of the wall, with

coil he may. Adrians vein was better, for his mind was to wreftle a fall

with time, and being a great progrellor through all the Roman Empire, when-
ever he found any decays of bridges, or high-ways, or cuts of rivers and fewers,

or walls, or banks, or the like, he gave fubllantial order for their repair with

the better. He gave alfo multitudes of charters and liberties for the comfort

of corporations and companies in decay : fo that his bounty did ftrive with

the ruins of time. But yet this, though it were an excellent difpofition, went
but in cfi^eifl to the cafes and lliells of a common-wealth. It was nothing

to virtue or vice. A bad man might indifferently take the benefit and eafe of

his ways and bridges as well as a good ; and bad people might purchafe good

charters. Surely the better works of perpetuity in Princes, are thofe that

wafli the infide of the cup : Such as are toundations of colleges and led:ures

for learning and education of youth; likewife foundations and infticutions of

orders and fraternities, for noblenefs, enterpriie, and obedience, and the

like. But yet thele alio are but like plantations of orchards and gardens,

in plots and fpots of ground here and there ; they do not till over the whole

kingdom and make it fruitful, as doth the cftablilliing of good laws and or-

dinances, which makes a whole nation to be as a well-ordered college or

foundation.

This kind of work in the memory of times, is rare enough to iLew it ex-

cellent ; and yet not fo rare, as to make it fulped'ed for impolfible, inconve-

nient, or unlafe. MoJ'es, that gave laws to the Hcbre%cs, becaufe he was the

fcribe of God himfelf, is fitter to be named for honour's lake to other law-

givers, than to be numbred or ranked amongll: them. M'mos, Lycurgus^ and

Solon, are examples for theaxes of grammar fcholars. For ancient perfonages

and characters now-a-days \\{t to \vax children again ; though that parable of

Pindams be true, the bell thing is water : tor common and trivial things are

many times the belt, and rather defpifed upon pride, becaufe they are vul-

gar, than upon canl'e or ufe. Certain it is, that the hiws of thole three law-

givers had great prerogatives. The firfl of fame, becaufe they were the pattern

amongft the Grecians : The fecond of lafling, for they continued longefl with-

out alteration : The third, of a Ipirit of reviver, to be often oppvefied, ajid

often reftored.

Amongst the feven Kings o^ Rome four were law-givers : for it is mofl

true, that a difcoiu-fer of Italy faith ; There was never flate fo well fwaddled

in the infancy, as the Roman was by the virtue of dieir firtt Kings ; which
wa? a principal caufe ot the v.'onderful growth of that flate in after-times.

- Vol. IV. C The
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Tn-E Decemvirs laws were laws upon laws, not the original; for they

arafted laws of Graeda, upon the Ro/mm ftock of laws and ciftoms : Bat

fuch was their fuccels, as the twelve tables which they compiled were the

main body of the laws which framed and wielded the great body of that e-

ftate. Thefe lafted a long time, with fome fupplementals and the Pretorian

-editls in yiiio ; which were, in refpedt of laws, as writing tables in refpcdl of

i brafs 5 the one to be put in and out, as the other is permanent. Lucius Cor-

nelius'Syl/a reformed the laws of Rome : For that man had three fingularities,

which never tyrant had but he ; That he was a law-giver, that he took part

with the nobility, and that he turned private man, not upon Icar, but upon

confidence.

CAESAR long after defired to imitate him only in the firft, for otherwife

he relied upon new men } and for religning his power Se?teca dcfcribeth him

right : Caejar gladium cito condidit, nunquam pofuit. Caefcir foon fheathed

his fword, but never put it off. And bimfelf took it upon him, faying in

fcorn of Sylla's refignation; Sylla nefcivit Uterus, diclare non potuit, Sytla

knew no letters, he could not didlate. But for the part of a la\v-giver, Ci-

cero wiveth him the attribute ; Caejar fi ab eo quaereretur, quid egijet in toga ;

leges I'e rejpondijj'et multas cr praeclaras tulijje ; if you had alked Caejar what

he did in the gown, he would have anfwered, that he made m<iny excellent

laws. His nephew Auguflus did tread the fame Heps, but with deeper print,

becaufe of his long reign in peace j whereof one of the poets of his time

laid].

Face data terris, animum ad civilia 'vcrtit

Jura/man ; lege/que tulit juflijfimus aiSor.

From that time there was fuch a race of wit and authority, between the

commentaries and decifions of the lawyers, and the edidts of the Emperors,

as both law and lawyers were out of breath. Whereupon "Jnjiinian in the

end recompiled both, and made a body of laws fuch as might be wielded,

which bimfelf calleth gloriouily, and yet not above truth, the edifice or (Iruc-

ture of a lacred temple of juftice, built indeed out of the former ruins of books,

as materials, and fome novel conftitutions of his own.

In Athens they had Sexviri, (as Mfchines obferveth) which were {land-

ing commifiioners, who did watch to difcern what laws waxed improper for

the times, and what new law did in any branch crofs a former law, and fo ex

officio propounded their repeal.

King E^^r coUefted the laws of this kingdom, and gave them the ftrength

of a faggot bound, which formerly were diiperfed; which was more glory to

him than his failing about this ifland with a potent fleet : for that was, as the

fcripture faith, via navis in mari, the way of a fliip in the fea ; it vanifhed,

but this lalfeth. Alphonfo the wife, (the ninth of that name) Kingof Crt/?z7^,

compiled the digeft of the laws of Spain, intitled the Siete Partidas ; an ex-

cellent work which he finilhed in (evQ.xi years. And as Tacitus noteth well,

that the capitol, though built in the beginnings of Rome, yet was fit for

the great monarchy that came after ; fo that building of laws fufficeth the

greatnefs of the empire of Spain, which fince hath enfued.

LEJVIS XI had it in his mind (though he performed it not) to have
made one conftant law of France, extracted out of the civil Roman law, and
the cuftoms of provinces which are various, and the King's edids, which with
the French are ftatutes. Surely he might have done well, if, like as he brought

the crown (as he laid himfcli ) from Page, fo he had brought his people from
2 Lackey

;
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ILackey ; not to run up and down for their laws to the civil law, and the or-

dinances and the culloms and the difcretions of courts and difcourfes of philo-

fophers, as they uie to do.

King Henry VIII, in the twenty fevcnth year of his reign, was autho-

rized by parliament to nominate thiriy-two commiffioners, part eccle/kllical,

and part temporal, to purge the canon law, and to make it agreeable to tlie

law of God, and the law of the land ; bat it took not eifcd : for the a6ts of
that King were commonly rather proffers and fames, than either well-

grounded, or well purfued : but, I doubt, I err in producing fo many exam-
ples. For as Cicero laid to Caefar, fo I may fay to your Majeily, Nil vulgare

te dignwTi vider? poffit. Though indeed this well underitood is far from vul-

gar : For that the laws of the mole kingdoms and Hates, have been like build-

ings of many pieces, andpatch'd up from time to time according to occafions,

without frame or model.

Now for the laws of England (if I fliall ij^eak my opinion of tliem with-

out partiality either to my profellion or country) for the matter and nature of
them, I hold them wife, jull, and moderate laws : they give to God, they

give to Caefar,- they give to die fubject, what appertaineth. It is true they

are as mixt as our language, co'ripoLinded of i^/7V//2), Roman^ oaxo/iy Dj?tijh,

'Norman cufloms : And lurely as oar language is thereby fo much the richer,

fo our laws are likewife by that mixture the more coniplete.

Neither doth this attribute lefs to them,, than thofe that would have
them to have flood out the liuae in all mutations. For no tree is fo good firffc

fet, as by tranfplanting and graftmg. I remember what happened to Cal-

Hflhene^, tliat followed Alexander''% court, and was grown into fbme dilplea-

fiire with him, becaufe he could not well brook the Perfum adoration. At a

fupper (which with the Grecians was a great p-ut talk,) he was defired (the

King being prefent) becaufe he was an eioqucnc man, to Ipeak of fome -.iieme,

which he did ; and choic for his theme, tb- praife of the Macedwni.an suction,

which though it were but a filling thing to praiie men to their faces, yet he
performed it with fuch advantage of truth, and avoidance oi iiattery, and
with fuch life, as was much applauded by the hearers. The King was the

lefs pleafed with it, not loving the man, and by way of difcounter.ance faid

:

It was eafy to be a good orator in a pieafing theme. But, faith he to him,
turn yoi,ir ilyle, and tell us now of our faults, that we may have tlie proiir,

and not you the praife only ; which he prefently did Vv-itli fiich quicknefi, that

Alexander laid. That malice made him eloquent thci;, as the tlieme had done
before. I fliall not fall into cither of thefe extremes, in this flibjedl of the

\\\\i oi England ; I have commended them before for tliC matter, but lurely

they afk much amendment for the form ; which to reduce and perfecft, I hold

to be one ot" the greatell: dowries that can be conferred upon this kingdom

:

which work, for the excellencv, as it is worthy your Majefty's ad: and times,

fo it hath fome circumftance of propriety agreeable to your perlbn. (Jod hath
bleffed your Majefty with poiterity, and I am not of opinion that Kings that

are barren are fitted: to fupply perpetuity of generations, by peipetuity of
noble acts ; but contrariwile, that they that leave pollerit)' are the more in-

tereifed in the care of future times j that as well their progeny, as their peo-

. pie, may participate of their merit.

You R Majelly is a great malfer in juftice and judicature, and it were pity

the fruit, of that your virtue, ihould not be tranfmitted to the ages to coaie.

Your Majefty alio reigneth in learned tinies, the more (no doubt) in regard of
your own perfe-ftion in learning, and your patronage thereof. And it hath

. . i been
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been the mifhap of works of this nature, that the lefs learned time hath (fonne-

times) wrought upon the more learned, which now will not be fo. As for

my felf, the law was my profcflion, to which I am a debtor : feme Utile helps

1 have of other arts, which may give form to matter ; and I have now (by

God's merciful chaftifement, and by his ipecial providence,) time and Icifure

to put my talent, or half talent, or what it is, to fuch exchanges as may per-

haps exceed the intereft of an adive life. Therefore, as in the beginning of

my troubles, I made offer to your Majefty to take pains in the ftory of E^g-

landy and in compiling a method and digefl: of your laws, fo have I performed

the firft (which refled but upon my felf,) in ibme part ; and I do in all hum-
blenefs renew the offer of this later (which will require help and affiftance)

to your Majefty, if it fliall ftand with your good pleafure to employ my fer-

vice therein.

THE

ELEMENTS
O F T H E

COMMON LAW
O F

ENGLAND.
CONTAINING,

I. A Colledtion of fome principal Rules and Maxims of the Common Law,
with their Latitude and Extent.

II, The Use of the Common Law, for prefervation of our Perfbns,

Goods, and good Names 3 according to the Laws and Cuiloms of this

Land.

TO HER

Sacred MAJESTY.
1D0 here moft humbly prefent and dedicate to your facred Majefty a fheaf

and clufter of fruit of tiie good and favourable feafon, wlaich by the in-

fluence of your happy government we enjoy ; for if it be true thztJiknt
leges hiter arma, it is alfo as true, that your Majefty is in a double refpedt the

life of our laws ; once, becaufe without your authority they are but litei-a

mortua >
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mortiia ; and again, becaufe you are the life of our peace, without whidi laws

are put to filence. And as the vital fpirits do not only maintain and move the

body, but alio contend to perfeft and renew it ; fo your facred Majefty, who
is aniina legis, doth not only give unto your laws force and vigour ; but alfo

hath been careful of their amendment and reforming ; w^herein your Maje-
fty's proceeding may be compared, as in that part of your government (for if

your government be confidered in all the parts, it is incomparable) with the

former doings of the moft excellent Princes that ever have reigPicd, whofe
fludy altogether hath been always to adorn and honour times of peace, with
the amendment of the policy of their laws. Of this proceeding in Augujius

Caefar the teftimony yet remains.

Tace data ten-is, animum ad ctvilia vertif

yurafuum ; kgefque tiilit jiijli[fimus aiiSior.

Hence was coUedted the difference between gejla in armis and aSla in togHt

whereof Cicero difputeth dius:

EC^UID ejl, quod tatn p'oprie did pojjit aBiim ejus, qui togatus in re-
pj^jj j_ ^ ^^

publica cum potejiate imperioquc verjatusjit, quam lex '? quaere aEla Grac-

chi : leges Semproniae proferentur, ^aere Syllae : Corneliae. ^lid ? Cn.

Pompeii tertius confulatus in quilnis a£lis conjijiit ? nempe in kgibus. A Cac*

Jure ipjo fi quaereres quidnam egijjet in urbe et in toga : leges multas fe re~

fpojideret et praeclaras tulifj'e.

The fame defire long after did fpring in the Emperor yuflinian, being

rightly called Vltimus Imperatorum Ronianorum, who having peace in the

heart of his empire, and making his wars profperoufly in the remote places

of his dominions by his lieutenants, chofe it for a monument and honour of

his government, to revile the Roman laws from iniinite volumes and much
repugnancy, into one competent and uniform corps of law ; of which
matter , himfelf doth fpeak glorioully, and yet aptly, calling it, proprum et

fanSli/Jitnian templum juflitiae confecratum : a work of great exceUen..y in-

deed, as may well appear, in that Fratice^ Italy and Spain, which have long

lince fliaken off the yoke of the Roman Empire, do yet neverthelefs continue

to ufe the policy of that law : but more excellent had the work been, lave

that the more ignorant and oblcure time undertook to correcfl the more
learned and flourilhing time. To conclude with the domellick example of

one of your Majefty's royal anceftors : King Edward I, your Majefly's famous

progenitor, and the principal law-giver of our nation, after he had in his

younger years given himfelf latisfad:ion in the glory of arms, by the enter-

prize of the Holy Land, and having inward peace (otherwife than for the in-

vafions which himfelf made upon Wales and Scotland, parts far diftant from

the centre of the realm,) he bent himfelf to endow his ftate with fundry no-

table and fundamental laws, upon which the government hath ever fince

principally refted. Of this example, and others the like, two reafons may be

given ; the one, becaufe that Kings, which either by the moderation ot their

natures, or the maturity of their years and judgment, do temper their mag-
nanimity with juftice, do wifely confider and conceive of the exploits of am-
bitious wars, as adions rather great than good ; and fo dilt.ifted with that

courfe of winning honour, they convert their minds rather to do fomewhat

for the better uniting of human fociety, than for the diiTolving or difturbing

of the fame. Another realbn is, becaufe times of peace for the mod part

drawing with them abundance of wealth, and fineile of cunning, do draw

alfo in further confequence multitude of fuits and controverfies, and abufes of

Vol. IV. D law
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iaw by evafions and devices j which inconveniences in fuch time growing

more general, do more inftantly foUicit for the amendment of laws to re-

ftrain and repreft them.

'Your Majefty's reign having been blefTed from the higheft with inward

peace, and falling into an age wherein if fcience be increafed, confcience is

rather decay'd; and ifmens wits be great, their wills be greater; and where-

in alfo laws are multiplied in number, and flackened in vigour and execution
;

it was not poflible but that not only fuits in law ihould multiply and increafe

(whereof a great part are always unjuft) but alfo that all the indirect courfes

and praftices to abufe law and jullice ihould have been much attempted and

put in ure, which no doubt had bred greater enormities, had they not by the

royal policy of your Majefty, by the cenfure and forefight of your Council-ta-

ble and Star-chamber, and by the gravity and integrity of your benches, been

reprelTed and reftrained ; for it may be truly obferved, that as concerning

frauds in contradts, bargains, and afTurances, and abufes of laws by delays,

covins, vexations, and corruptions in informers, jurors, miniflers of juftice, and

the like, there have been fundry excellent flatutes made in your Majefty's

time, more in number, and more politick in provifion, than in any of your

Majefty's predecelTors times.

But I am an unworthy witnefs to your Majefty of an higher intention

and project, both by that which was publi{hed by your Chancellor in full

parliament from your royal mouth, in the five and thirtieth of your happy

reign ; and much more by that which I have been fmce vouchfafed to under-

ftand from your Majefty, imparting a purpofe for thefe many years infufed in-

to your Majefty's breaft, to enter into a general amendment of the ftate of

your laws, and to reduce them to more brevity and certainty, that the great

hoUownefs and unfafety in afTurances of lands and goods may be ftrengthened,

the fwerving penalties that lie upon many fiibjecfls removed, the execution of

many profitable laws revived, the judge better direded in his fentence, the

counfellor better warranted in his counlel, the ftudent eafed in his reading,

the contentious fuitor that feeketh but vexation difarmed, and the honeft

fuitor that feeketh but to obtain his right relieved ; which puipofe and inten-

tion, as it did ftrike me with great admiration when I heard it, fo it might

be acknowledged to be one of the moft chofen works, and of the higheft

merit and beneficence towards the fubjeft, that ever entered into the mind
of any King ;

greater than we can imagine, becaufe the imperfections and
dangers of the laws are covered under the clemency and excellent temper

of your Majefty's government. And though there be rare precedents of it

in government, as it cometh to pafs in things fo excellent, there being no
precedent full in view but of Jtiftituan, yet I muft fay as Cicero faid to

Caejar, Nihil -culgare te iignwn videri foteji ; and as it is no doubt a pre-

cious feed fown in your Majefty's heart by the hand of God's divine Majefty,

fo I hope, in the maturity of your Majefly's own time, it will come up and
bear fruit. But to return thence whither I have been carried; obferving

in your Majefty, upon fo notable proofs and grounds, this difpofition in ge-

neral of a prudent and royal regard to the amendment of your laws, and
having by my private labour and travel colleded many of the grounds of the

common law, the better to eftablifh and fettle a certain fenfe of law, which
doth now too much waver in incertainty, I conceived the nature ofthefub-
jeft, befides my particular obligation, was fuch, as I ought not to dedicate

the fame to any other than to your facred Majefty ; both becaufe though the

colledion be mine, yet the laws are yours ; and becaufe it is your Majcfty'iy

reign
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feign that hath been as a goodly feafonable fpring weather to the advancing

of all excellent arts of peace. And fo concluding with a prayer anfwerable

to the prefent argument, which is, that God will continue your Majelly's

reign in a happy and renowned peace, and that he will guide both your po-

licy and arms to purchafe the continuance of it with furety and honour, I

moft humbly crave pardon, and commend your Majefly to the divine pre-

fervation.

Tour /acred Majesty'^ moji humble

and obedientJubjeB and fervanf,

Francis Bacon.

THE

PREFACE.
I

Hold every man a debtor to his profefllon; from the which as men of
courfe do feek to receive countenance and profit, fo ought they of duty
to endeavour themfelves by way of amends, to be a help and ornament

thereunto. This is performed in fome degree by the honefl: and liberal prac-

tice of a profeffion, when men fliall carry a refpeft not to defcend into any
courfe that is corrupt and unworthy thereof, and prcferve liiemfelves free

from the abufes wherewith the fame profeihon is noted to be infcdledj but
much more is this performed if a man be able to vifit and f. lengthen the

roots and foundation of the fcience it felf ; thereby not only gracing it in re-

putation and dignity, but alfo ati^plifyingit in perfection and fubllance. Ha-
ving therefore from the beginning come totheiludy of tlie laws of this realm,

with a defire no lefs (if I could -attain unto it) that the £me laws ll 'Ould be
the better for my induftry, than that my felf fhould be the better for the

knowledge of them : I do not find that by mine own travel, without tlie

help of authority, I can in any kind confer fo profitable an addition unto that

fcience, as by collcdling the rules and grounds difperled throughout the body
of the fame lawsj for hereby no fmall light will be given in new c:iles, where-
in the authorities do fquare and vary, to conhrm the law, and to make it re-

ceived one way; and in caies wherein the law is cleared by authority, yet

neverthelefs to fee more profoundly into die reafon of fuch judgments and
ruled cafes, and thereby to make more ufe of them for the decifion of other

cafes more doubtful ; fo that the incertainty of law, which is the principal

-and nioif jult challenge that is made to the laws of our nation at this time
will, by this new Ikength laid to the foundation, be fomewhat the more ict-^

tied and corrected : neither will the ufe hereof be only in deciding of doubts,

and helping fouixlnefs of judgment, but further in gracing of argument, in

correcting unprofitable fubtlety, and reducing the fame to a more found and
fubftantial fenfe of law, in reclaiming vulgar errors, and generally the amend-
ment in Ibme meafure of the very nature and complexion of the whole law

;

and therefore the conclufions of reafons of this kind are worthily and aptly

called

n
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cSiWeAhy 3. great cW\\\anlegim leges, laws of laws, for tint many flaclfa /egu/n^

that is, particular and pofitive learnings of laws do eafily decline from a good

temncr of juftice, if they be not redified and governed by fuch rules.

Now for the manner of fetting down of them, I have in all points, to the

bed of my underftanding and forefight, applied my felf not to that which

mic'ht feem moft for the oftentation of mine own wit or knowledge, but to

that which may yield moft ufe and profit to the fludents and profeflbrs of

our laws.

An d therefore, whereas thefe rules are fome of them ordinary and vulgar,

that now ferve but for grounds and plain fongs to the more fliallow and im-

pertinent fort of arguments ; others of them are gathered and extradled [out of

the harmony and congruity of cafes, and are fuch as the wifeft and deepeft

fort of lawyers have in judgment and ufe, though tliey be not able many times

to exprefs and fet them down.

For the former fort, which a man that fliould rather write to raife an high

opinion of himfelf, than to inftrudl others, would have omitted, as trite and

within every man's compafs; yet neverthelefs I have not affeded to negledt

them, but have chofen out of them fuch as I thought good : I have reduced

them to a true application, limiting and defining their bounds, that they may
not be read upon at large, but reftrained to a point of difference : for as both

in the law and other fciences, the handling of queftions by common-place

without aim or application is the weakeft ; fo yet neverthelefs many common
principles and generalities are not to be contemned, if they be well derived

and deduced into particulars, and their limits and exclufions duly aftigned

:

for there be two contrary faults and extremities in the debating and lifting

out of the law, which m.ay be beft noted in two feveral manner of argu

ments. Some argue upon general grounds, and come not near the point in

queftion ; others without laying any foundation of a ground or difference, do

loofely put cafes, which though they go near the point, yet being fo fcat-

tered, prove not, but rather fcrve to make the law appear more doubtful,

than to make it more plain.

Secondly, whereas fom.e of thefe rules have a concurrence with the civil

Roman law, and fome others a diverfity, and many times an oppofition, fuch

grounds which are common to our law and theirs I have not affefted to dif_

guife into other words than the civilians ule, to the end they might feem in-

vented by me, and not borrowed or tranflated from them : No, but I took hold

of it as a matter of greater authority and majefty to fee ^nd confider the con-

cordance between the laws penn'd, and as it were didlated verbatim by the fame

reafon : on the other fide, the diverfities between the civil Roman rules of

law and ours, happening either when there is fuch an indifferency of reafon

fo equally balanced as the one law embraceth one courfe, and the other the

contrary, and both juft, after either is once pofitive and certain ; or where the

laws vary in regard of accommodating the law to the different confiderations

of eflate, I have not omitted to fet down.

Thirdly, whereas I could have digefled thefe rules into a certain me-
thod or order, which I know would have been more admired, as that which
would have made every particular rule through coherence and relation unto

other rules feem more cunning and deep, yet I have avoided fo to do, be-

caufe this delivering of knowledge in diiliniit and dif-joined aphorilins, doth

leave the wit of man more free to turn and tofs, and make ufe of that which

is fo delivered to more feveral purpofes and applications ; for we fee that all

the ancient wifdom and fcience was wont to be delivered in that form, as may
2 be
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be feen by the parables of Solomon, and by die aphorifms of Hippocrates, ahd

the morj.l verfes of Tbeognis and Phocylides, but chiefly the precedent of the

civil law, which hath taken the fame courle with their rules, did confirm me
in my opinion.

Fourth LY, Whereas I know very well it would have been more plaufible

and more current, if the rules, with the expofnions of them, had been let

down either in Latin or in Englijh ; that the harfhnefs of the language might

not have difgraced the matter ; and that civilians, ftates-men, fcholars, and

other fenfible men might not have been barred from them
;
yet I have for-

fiken that grace and ornameni: of them, and only taken this courfe : the rules

themfelves I have put in Latin, not purified further than the propriety of the

terms of the law would permit ; which language I chofe as the briefeif to con-

trive the rulccj compendioufly, the apteft for memory, and of the greatefl au-

thority and majefty to be avouched and alledged in argument : and for the

expofitions and diitindions, I have retained the peculiar language of our law,

becaufe it lliould not be fingular among the books of the lame fcience, and

becaufe it is moft familiar to the ftudents and profeflbrs thereof, and becaufe

that it is moft lignificant to exprefs conceits of law ; and to conclude, it is

a language wherein a man Ihall not be inticed to hunt after words, but mat-

ter ; and for the excluding of any other than profefi'ed lawyers, it was bet-

ter manners to exclude them by the ftrangenefs of the language, than by the

obfcurity of the conceit ; which is as though it had been written in no pri-

vate and retired language, yet by thofe that are not lawy^ers, would for the

moft part not have been underftood, or, which is worfe, miftaken.

Fifthly, Whereas I might have made more flourilh and oftentation of

reading, to have vouched the authorities, and fometimes to have enforced or

noted upon them, yet I have abftained from that alfo ; and the reafon is, be-

caufe I judged it a matter undue and prepofterous to prove rules and maxims,

wherein I had the example of Mr. Littleton and Mr. Fitzherbert, whofe

writings are the inftitutions of the law of Kngland : whereof the one forbear-

eth to vouch any authority altogether ; the other never reciteth a book, but

when he thinketh the cale fo weak of credit in it felf, as it needs a furety ;

and thefe two I did far more efteem than Mr. Perkins or Mr. Staiindford that

have done the contrary. Well will it appear to thofe that are learned in the

laws, that many of the cdes are judged cafes, either within the books, or of

frefli report, and moft of them fortified by judged cafes, and limilitude of

reafon ; though in fome few cafes I did intend expreily to weigh down the

authority by evidence of reafon, and therein rather to correft the law, than

either to footh a received error, or by unprofitable fubtlety which corrupteth

the ienle of law, to reconcile contrarieties. For thefe reafons I refolved not to

derogate from the authority of the rules, by vouching of any of the autho-

rities of the cafes, though in mine own copy I had them quoted : for although

the nieannefs of mine own perlbn may now at firft extenuate the authority of

this coUedtion, and that every man is adventurous to controul
;
yet furely ac-

cording to GawalieN reafon, if it be of weight, time will fettle and autho-

rize it ; if it be light and weak, time will reprove it. So that to conclude,

you have here a work without any glory of alfedted novelty, or of method,

or of language, or of quotations and authorities, dedicated only to ufe, and

lubmitted only to the cenfure of the learned, and chiefly of time.

Lastly, there is one point above all the reft I account the moft material

for making thefe reafons indeed profitable and inllruding j which is, that

they be not fet down alone like Ihort dark oracles, v/hich every man will be

Vol. IV. E content
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.Content ftillto allow to be true, but in the mean time they give little light or

diredlion ; but I have attended them, (a matter not pradtiled, no not in tlie

eivil law to any purpofe ; and for want whereof indeed, the rules are but at

proverbs, and many times plain fallacies,) with a clear and perfpicuous expo-

fition, breaking them into cafes, and opening them with diftindtions, and

fometimes fliewing the reafons whereupon they depend, and the affinity they

have with other rules. And though I have thus, with as good difcretion

and fore-fight as I could, ordered this work, and as I might fay, without

all colours oi" fliews, huibanded it bell to profit, yet neverthelefs not wholly

trufting to mine own judgment, having colleded three hundred of them
;

J thouc^ht good before I brought them all into form, to publilh fome few,

that by the tarte of other mens opinions in this firft, I might receive either

approbation in mine own courfe, or better advice for the altering of the other

which remain : for it is great reafon that that which is intended to the profit

of others, Ihould be guided by the conceits of others.

THE

MAXIMS of the LA W.

Reg. I . In jure non 7'emota cauja fed proximafpeSiatur.

I
'T were infinite for the law to judge the caufes of caufes, and their im-

pulfions one of another ; therefore it contenteth itfelf with the imme-
diate caufe, and judgeth of adls by that, without looking to any farther

degree.

6H. 8. As if an annuity be granted pro confilio impenfo ^ itnpendendo, and the
^^' ^" grantee commit treafon, whereby he is imprifoned, fo that the grantor cannot

have accefs unto him for his counfel, yet neverthelefs the annuity is not de-

termined by this nonfeafance ; yet it was the grantee's adl and default to com-
mit the treafon, whereby the imprifonment grew : but the law looketh not

fo far, but excufeth him, becaufe the not giving counfel was compullbry,

and not voluntary, in regard of the imprifonment.

Litt. cap. So if a parfon make a leafe, and be deprived or' refign, the fucceffors fl^U
Difcon. avoid the leale ; and yet the caufe of deprivation, and more ftrongly of a re-

26H. 8. 2. fignation, moved from the party himfelf: but the law regardeth not that,

becaufe the admifiion of the new incumbent is the adl of the ordinary.

S o if I be feifed of an advowfon in grofs, and an ufurpation be had againft

me, and at the next avoidance I ufurp arere, I Ihall be remitted : and yet the

prefentation, which is the adt remote, is mine own adl ; but the admilfion of

jny clerk, whereby the inheritance is reduced to me, is the adl of the ordi-

• nary.

^».7.25. . So if I covenant with 7. i\ a flranger, in confideration of natural love to

my fon, to Hand feifed to the ufe of the faid I. S. to the intent he ihall

infeoff" my fon ; by this no ufe arifeth to /. S. becaufe the law doth relpett

that there is no immediate confideration between me and 7. .S'.

So
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So if 1 be bound to enter into a ilatiite before the mayor of the ftiiple at

fuch a day, for the fecurity of a hundred pound, and the obligee, before the

day, accept of me a Jeafe of an houfe in fatisfaftion; this is no plea in debt

upon my obligation, and yet the end of that rtatute was but fecurity of mo-
ney: but becaufe the entring into this ftatute it felf, which is the immediate

adt wliereunto 1 am bound, is a corporal adl which lieth not in fatisfa(flion,

therefore tlie law taketh no confideration that the remote intent was for

money.
• S o if I make a * feoffment in fee, upon condition that the feoffee fliall

infeoff over, and the feoffee be diffeifed, and a delcent caft, and then the

feoffee bind himfclf in a ftatute, which ftatute is difcharged before the reco-

very of the land : this is no breach of the condition, becaule the land was ne-

ver liable to the itatute, and the poffibility that it Ihould be liable upon the re-

covery, the law doth not refpedt.

So if I enfeoff two, upon condition to enfeoff, and one of them take a

wife, the condition is not broken, and yet there is a remote poffibility that

the jointenant may die, and then the feme is entitled to dower.

S o if a man purchafe land in fee-fimple, and die without iffue ; in the firfl

degree the law refpedteth dignity of fex and not proximity ; and therefore the

remote heir on the part of the father fliall have it before the near heir on the

part of the mother : but in any degree paramount the firft the law refpedleth

it not, and therefore the near heir by the grand-mother on the part of the fa-

ther, fliall have it before the remote heir of the grand-father on the part ofPlowd. 450.

the father.

This rule faileth in covinous adts, which though they be conveyed through

many degrees and reaches, yet the law taketh heed to the corrupt beginning,

and counteth all as one entire adf.

As if a feoffment be made of lands held by Knights fervice to /. S. upon
condition that within a certain time he fliall infeoff 7. D. which feoffment

to /. D. fliall be to the ufe of the wife of the firil feoffor for her jointure, ^c.
this feoffment is within the ftatute of 3 2 H. VIII. nam dolus cimiitunonpur-
gatur.

In like manner this rule holdeth not in criminal a6ls, except they have a

full interruption ; becaufe when the intention is matter of fubflance, and that

which the law doth principally behold, there the firll; motive will be princi-

pally regarded, and not the lafh impullion. As if /, S. of malice prepenfed

difchargeth a piftol at /. T). and miffeth him, whereupon he throws down his

piftol and flies, and I. D. purfueth him to kill him, whereupon he turneth

and killeth 7. Z). with a dagger ; if the law lliould confider the laft impul-

live caufe, it fliould lay that it was in his own defence ; but the law is other-

wife, for it is but a purfuance and execution of the firft murderous intent.

But if I. S. had fallen down, his dagger drawn, and /. Z), had .fallen by44Ed. 3.44J

hafte upon his dagger, there /. D. had been felo de fe^ and /. S. fliall go
quit.

Also you may not confound the adt with the execution of theadt; nor

the entire adi with the laft part, or the conliimmation of the adl.

For if a diffcifor enter into religion, the immediate caufe is from the party. Lit ^a- jg
though the defcent be caft in law ; but the law doth but execute the adl diic.

which the party procureth, and therefore the defcent fliall not bind, e^ jk
e coiwctJo.

* M. 40. & 41 . El. Julius Winnington's eafe, ore report per Ic trefreverend Judge, le Snr Coke,
lib. i.

If
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ii Eiiz. ' If a leafe for years be made for rendring a rent, and the leflce make a feolT-

ment of part, and the lefibr enter, the immediate caufe is from the law inre-

24 H. 8. fo ipeft of the forfeiture, though the entry be the adt of the party: but tlut i«

'^^y- but the purfuance and putting in execution of the title which die kw givetli :

and therefore the rent or condition fliall be apportioned.

So in the binding of a right by a defcent, you are to corlfider the v/hole

time from the diffeifin to the dclcent cail ; and if at all times the perfon bf

not privileged, the defcent binds.

9H. 7.24. And therefore if a feme covert be difieifed, and the baron dieth, and fbe

3&4 P & M.
f.^l^eth a new hufband, and then the defcent is caft : or if a man that is not ?///r.i

'

'* ^uafuor mijrui, be diiTe'ifed, and he return into £/zg-/rfW, and go over Tea again,

and then a defcent is call:, this defcent bindeth, becaufe of the interim wtiew

the perfons might have entered ; and the law refpefteth not the ftate of the

perfon at the lail: time of the defcent caff, but a continuance from the very

dilfeifin to the defcent.

S o if baron and feme be, and they join in a feoffment of the wife's land

rendring a rent, and the baron die, and the feme taketh a new hufband be-

fore any rent-day, and he accepteth the rent, the feoffment is affirmed for

ever. '

Reg. 2. Non poteji adduci exceptiv ejufdem rei, ciijus petitur dijfolutio:

It were impertinent and contrary in itfelf, for the law to allow of a plei

in bar of fuch matter as is to be defeated by the fame fuit j for it is included

:

otherwile a man fliould never come to the end and effeft of his fuit, but be

cut off in the way. :

And therefore if tenant in tail of a manor, whereunto a villain is regar-

dant, difcontinue and die,, and the right of the entail defcend to the villain

himfcif, who brings a jormedon, and the difcontinuee pleadeth villainage

;

this is no plea, becaufe the divefting of the manor, which is the intention of

the fuit, doth include this plea, becaufe it determineth the villainage.

So if tenant in antient demefhe, be diffeifed by the Lord, whereby the

feigniory is fufpended, and the diffeifee bring his afTize in the court of the

Lord, franck fee is no plea, becaufe the fuit is brought to undo the difTeifin,

and to revive the feignioiy in ancient demefne.

7H. 4. 39. So if a man be attainted and executed, and die heir bring a writ of error

7H.6.44. upon the attainder, and the corruption of blood by the lame attainder be

pleaded, to intermpt his conveying in the fame writ of error ; this is no plea,

for dien he were without remedy ever to reverfe the attainder.

S o if tenant in tail difcontinue for life rendring a rent, and the ifTue brings

fSEd. z-y^.-xformedon, and the warranty of his anceflor with afTets be pleaded againtt

him, and the afTets is laid to be no other but his reverfion with the rent

;

this is no plea, becaufe the formedon which is brought to undo this dilconti-

nuance doth inclufively undo this new reverfion in fee with the rent there-

unto annexed.

But whether this rule may take place where the matter of the plea is not

to be avoided in the fl;me fuit but in another fuit, is doubtful ; and I rather

take the law to be that this rule doth extend to fuch cafes, for otherwife the

party were at a mifchief, in refpedt the exceptions and bars might be pleaded

crofs either of them in the contrary fuit, and fo the party altogether prevented

and intercepted to come by his right.

X

So
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S o if a man be attainted by two feveral attainders, and there is error in

tlicm both, there is no realbn but tliat there Hiould be a remedy o[)cn for the

heir to reverfe thofe attainders being erroneous, as well it' they be twenty

as one.

And therefore if in a writ of error brought by the heir of one of them,

the attainder Ihould be a plea peremptory; and fo again if in error brought

of that other, the former lliould be a plea, tiiel'e were to exclude him utter-

ly of his right ; and therefore it fliould be a good replicatio!) to lay that he

hath a writ ol error depending of that alfo, and fo the court iliall proceed ;

but no judgment fliall be given till both pleas be difculled ; and if either plea

be found without error, there (liall be no reverlul either of the one or of the

other; and if he diicontinue cither writ, then it ihull be no longer a plea; and

lb oi' feveral outlawries in a perfonal adtion.

And this feemeth to me more reafonable, than that generally an outlawry

or an attainder Ihould be no plea in a writ of error brought upon a diverfe

outlawry or an attainder, as j H.IV. and 7 H. VI, feem to hold ; for that js

a remedy too large for the mifchief ; for there is no reafon but if any ot

the outlawries or attainders be indeed without error, but it fnould be a

peremptory plea to the perfon in a writ of error as well as in any other

adlion.

But if a man levy a fine fur conufaunce de droit come ceo que il ad de fon

donCy and fuffcr a recovery of the fame lands, and there be error in them,

both, he cannot bring error firft of the fine, becaufe by the recovery his ti-

tle of error is difcharged and releafed in law inclujive, but he mull begin

with the error upon the recovery (which he may do, becaufe a fine executed

barreth no titles that accrue de puifne tempi after the fine levied) and fo re-

itore himfelf to his title of error upon the fine : but fo it is not in the former

cafe of the attainder ; for a writ of error to a former attainder is not given

away by a fecond, except it be by exprefs words of an adt of parliament, but

only it remaineth a plea to his perfon while he liveth, and to the conveyance

of his heir after his death.

But if a nian levy a fine where he hath nothing in the land, which inureth

by way of conclufion only, and is executory againft all purchafes and new
titles which Ihall grow to the conufor afterwards, and he purchafe the land,

and fulFer a recovery to the conufee, and in both fine and recovery, there is

error ; this fine is Janus bifrons, and will look forward, and bar him of his

writ of error brought of the recovery ; and therefore it will come to the rea-

lbn of the firll cale of the attainder, that he mull reply that he hath a writ

•Mo depending of the fame fine, and lb demand judgment.

T o return to our firft purpofe, like law it is if tenant in tail of two acres

make two feveral difcontinuances to leveral perfons for life rendring a rent,

and bringeth a formedon of both, and in the formedon brought of white acre

the reveiiion and rent referved upon black acre is pleaded, and fo contrary. I

take it to be a good replication, that he hath 2iformedon alfo upon that de-

pending, whereunto the tenant hath pleaded the defcent of the reverfion of

white acre, and lb neither fhall be a bar ; and yet there is no doubt but if

in
2.
formedon the warranty of tenant in tail with aflets be pleaded, it is no

replication for the iliue to fay, that a praecipe dependeth brought by 1. S. to

eviifl the ailets.

But the former cafe ftandeth upon the particular reafon before men-
tioned.

Vol. IV. F Reg.
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Reg. 3 . Verba fortius arcipiuntiir contra proferentem.

This rule, that a man's deeds and his words fliall be taken flrongilelS

againd himfelf, though it be one of the mofl common grounds of the law, it

is notwithftanding a rule drawn out of the depth of reafon ; for firfl it is .i

fchool-mafler of wifdom and diligence in making men watchful in their own^

bufinefs; next it is autlior of much quiet and certainty, and that in two forts :

lirft, becaufe it favoureth adts and conveyances executed, taking them ftill

beneficially for the grantees and pofleflbrs : and fecondly, becaufe it makes an

end of many queitions and doubts about conftrudion of words ; for if the

labour were only to pick out the intention of the parties, every judge would
have a feveral fenfe ; whereas this rule doth give them a fway to take the law-

more certainly one way.

But this rule, as all others which are very general, is but a found in the-

air, and cometh in fometimes to help and make up other reafons without any-

great inftrudlion or diredion ; except it be duly conceived in point of diffe-

rence, where it taketh place, and where not. And firit we will examine it in

grants, and then in pleadings.

The force of this rule is in three things, in ambiguity of words, in im-
plication of matter, and deducing or qualifying the expolition of fuch grants

as were againft the law, if they were taken according to their words.

2R. 3. 18. And therefore if/. 5. fubmit himfelf to arbitrement of all adions and fuits

21 H. 7. 29. between him and /. D. and 7. A^. it rells ambiguous whether the fubmiffiort

fliall be intended coUeSlive ofjoint adions only, ox dijiributrce of feveral adions

alfo ; but becaufe the words fliall be taken Itrongliell againft /. S. that fpeaks

them, it fliall be underftood of both : for if/. S. had fubmitted himfelf to ar--

bitrement of all adions and fuits which he hath now depending, except it

be fuch as are between him and /. D. and /. A^. now it lliall be underftood

colleSlive only of joint adions, becaufe in the other cafe large conftrudior»

was hardeft againft him that fpeaks, and in this cafe ftrid conftrudion is

hardeft,

8 Aff. p. 10. So if I grant ten pounds rent to baron and feme, and if the baron die

that the feme ihall have three pounds rent, becaufe thefe words reft am-
biguous whether I intend tliree pounds by way of increafe, or three pounds

by way of reftraint and abatement of the former rent of ten pounds, it lliall

be taken ftronglieft againft me that am the grantor, that it is three pounds

addition to the ten: but if I had let land to baron and feme for three liveSj

referving ten pounds /^f/- anniini^ and if the baron die referving three pounds,

this ftiall be taken contrary to the former cale, to abridge my rent only to

tliree pounds.

14 H 8
So if I demife orrme$ bo/cos meas in 'vi/la de Dale for years, this pafTeth the

zSH.s.D'ig. foil ; but if I demife all my lands in Dale exceptis bofcis, this extendetli to the

trees only, and not to the foil.

So if I fow my lands with corn, and let it for years, tlie corn paffeth to

my leffee, if I except it not ; but if I make a leafe for life to /. S. upon con-
dition that upon requeft he fhall make me a leafe for years, and /. S. ibweth
his ground, and tlien I make requeft, / S. may well make me a leafe excepting

his corn, and not break the condition.

\ He S o if I have free warren in mine own hand, and let my land for life, not

mentioning the Vvarren, yet the leflee by implication fliall have the warren
difcliarged and extind during his leafe : but if I let tlie land tuia cum libera

icarremiay
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ivarremia, exxepting white acre, there the warren is not by inipliLMtirm re-

ferved unto me either to be enjoyed or extinguifhcd j but the kni:e 1 hall ]v.ive

warren ag.iinft me in white acre.

So if/. S. hold of me by fealty and rent only, and I grant the rent, not^nAff.pl.io.

fpeaking ofthe fealty, yet the fealty by implication lliall pafs, becaufe my
grant ihall be taken ftrongly as of a rent fervice, and not of a rent fccke.

Otherwise had it been if the feigniory had been by homage, fealty, 4+ EJ. 3. 19.

and rent, becaufe of the dignity of the fervice, wliich could not have pafled

by intendment by the grant of the rent: but if I be feifed of the manor of -^•^'^P'-^''-

Dale in fee, whereof /. .V. holds by fealty and rent, and I grant the manor
excepting the rent, the fealty ihall pafs to the grantee, and I iliall have but a

rent feckc.

So in grants ngiinft the law, if I give land to I. S. and his heirs males,

this is a good fec-limpie, which is a larger eftate than the words fccm to in-

tend, and the word males is void. But if I make a gift in tail, referving a
rent to me and the heirs of my body, the words of my body are not void,

and fo leave it a rent in fce-fimple ; but the word heirs and all are void, and
leaves it but a rent for life ; except that you will fiy, it is but a limitation to any
my heir in fee-funple which fliall be heir of my body j for it cannot be a rent

in tail by refervation.

But if I give land with my daughter in frank marriage, the remainder to

7. S. and his heirs, this grant cannot be good in all the parts, according to

the words : for it is incident to the nature of a gift in frank marriage, that

the donee hold it of the donor ; and tiierefore my deed ihall be taken fo

ftrongly againft my felf, * that rather than the remainder fliall be void, tlie

frank marriage, though it be iiril placed in the deed, fhall be void as a frank ^-.

marriage.

But if I give land in frank marriage, referving to me and my heirs ten

pounds rent, now the frank marriage Itands good, and the refervation is void,

becaufe it is a limitation of a benefit to my felf, and not to a ftranger.

So if I let white acre, black acre, and green acre to /. S. exceptinp- white
acre, this exception is void, becaufe it is repugnant ;. but if I let the three acres „ ^ ,

aforclaid, rendring twenty fhillings rent, viz. for white acre ten fliillings, t6Afr."pl'66,

and for black acre ten Ihillings, I fliall not difhrain at all in green acre, but
that (hall be difcharged of my rent.

So if I grant a rent to /. S. and his heirs out of my manor of Dale, {if 46 Ed. 3. 18.

clfligo maneriitm & omnia bona ^ catalla men fuper maneriiim praedihum
exi/ientia ad diftringendum per ballivum domini regis : this limitation ofthe di-

ftrefs to the King's iDailifF is void, and it is good to give a power of diflrels

to /. S. the grantee and his bailiff's.

Bu T if I give land in tail tenend" de capitalibus dominis per reddifum viginti 2 Ed. 4, 5.

folidorian O" Jidelitatetn : this limitation of tenure to the lord is void; and it

fliall not be good, as in the other cafe, to make a refervation of twenty fliil-

lings good unto my felf; but it fliall be utterly void as if no refervation at all

had been made : and if the truth be that I that am the donor hold of the lord

paramount by ten fliillings only, then there fliall be ten fliillings only referved
upon die gift in tail as for owelty.

* Quaere car le ley femble dee le contrary, entant que in un grant quant lun part del fait ne poic
elloier ove lauter le darr : ferra void, auterment in un devife & accordant fuit lopin : de Snr Ander-
fon & Owen Juft. contra Walmefley Juft, P. 40. Eliz. in le cafe de Counteffe de Warwick. & Snr Barkleym com. banco.

So
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21 Ed. 3. 49. So if I give land to- /. S. and the heirs of his body, and for default of fuch

DveV6"'^'iffue quod tenementum praediSlum revertatur ad I. N. yet thefe words of refer-

Plow. fo'. 37.vation will carry a remainder to a ftranger. But if I let white acre to /, .S".

35 H. 6. 34- £xceptit»(y ten fliillings rent, thefe word^ of exception to mine own benefit

flmll never iaure to words of refervatioii.

But now it is to be noted ^ that this rule is the lafl: to be refortcd to, and

K never to be relied upon but where all other rules of expofition of words fail ;

and if any other come in place, this giveth place. And that k a point worthy

to be obferved generally in the rules of the law^ that ^\'hen they encounter

and crofs one another in any cafe,, it be undcrftood wliich the L-.w holdeth

worthier, and to be preferred ; and it is in this particular very notable to con-

fider, that this being a rule of fome ftridnefs and rigor, doth not as it were

ks office, but in ubfence of other rules which are of more equity and huma-

nity ; which rules you rtiaU afterwards find fet down with their expofitions

and limitations.

But now to give a tafte of them to this prefent purpofe,. it is a rule that ge-

neral words fliall never be ftretched too far in intendment, wliich the civili-

ans utter thus; Verba generalia njhingunlur ad kabilitcitem perjbnae., iiel ad

aptitiidinem rci.

14Afl.pl. 25- Therefore ifa man grant to another, common intra metas & bundas

•villae deDale, and part of the vill is his feveral, and part his wafte and com-

mon ; the grantee (hall not have common in the feveral : and yet this is the

ftrongeft expofidon againlt the grantor.

-. ^ So it is a rule, Verba itaJ'utU inteUigenday lit res magis valeat quant pe-

eo'nd. reat : and therefore if I give land to /. S. and his heirs, reddend. quinque li-

bras annuatim to /. D. and his heirs, this implies a condition to me that am
the grantor ; yet it were a flronger expofition againlt me, to fay the limita-

tion fhould be void, and the feoffment abfolute.

loEd. 4. 1. So it is a rule, that the law will not intend a wrong, which the civilians

utter thus ; Ea e[i accipienda interpretation quae 'vitio caret. And therefore if

the executors of/. S. grant otnnia bona & cata/iajiia^ the goods which they

have as executors will not pafs, becaufe non conjiat whether it may not be a de-

valuation, and fo a wrong ; and yet againfl the trefpalfer that taketh them out

of their hand, they fhall declare quod bona fua cepit.

So it is a rule, that words are fo to be underftood that they work fome-

v/hat, and be not idle and frivolous : verba aliquid operari debent, 'verba cum

effcBu funt accipienda. And tlierefore if I bargain and fell you four parts of

my manor of Dale^ and fay not in ho\v many parts to be divided, this fhall be

conflrued four parts of five, and not of fix nor feVen, (^c. becaufe that it is

the flrongefl againft me ; but on the other fide, it lliall not be intended four

parts of four parts, or the whole of four quarters ; and yet that were flrongefl

of all, but then the words were idle and of none effedt.

3 H. 6. 20. S o it is a rule, Diiiinatio non interpretatio efi, quae omnino recedit a litera :

and therefore if I have a fee-farm-rent ilTuing out of white acre often (hillings,

and I reciting the fame refervation do grant to /. S. the rent of five (hillings

percipiend' de reddit' praediSt' & de omnibus terris & tenementis meis in Dale,

with a claufe of diftrefs, although there be atturnment, yet nothing palfeth

out of my former rent ; and yet that were flrongeft againll me to have it a

double rent, or grant of part of that rent with an enlargement of a diftrefs

in the other land, but for that it is againft the words, becaufe copulatio ler-

borum indicat acceptionem in eodem Jenfu^ and the word de {anglice out of)

may be taken in two fenfes, that is, either as a greater fum out o\ a lefs, or

as
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as a charge out of land, or other piiacipal intcrtib
;,
and tli.it the Coupljiig oF-

it with lands and tenements,, «y/s, I reciting that I am I'eiled of fuch a rejit

of ten fliillings, do grant five fliillings percipiend' de eodem reddlt\ it is good

enough without atturnment ; becaule pcrcipiend! de Q^c. may well b? taken

{or tarcella dc&c. without violence to the words ; but if it liad been jV r^i/-

di/ praediB\ although /. .S. be the perlbn that payeth me the fbrelaid^ reiit of

ten niillings, yet it is void: and fo it is of all other rules of expofition.of grants,

wlien they meet in oppoiition with this rule they are preferred.

Now to examine this rule in pleadings as we have done in grants, you

fliallfind that in all imperfedions of pleadings, whether it be in ambiguity of

words and double intendments, or v/ant of certainty and averments, the plea

ihall be ftridly and llrongly again ft him that pleads.

For ambiguity of words, if in a writ of entry upon difleifin, the tenant

pleads jointenancy with I.S. of the gift and feoffment of I. D. judgment de

hricf\\ the demandant fiith that long time tiefbre /. D. any thing had, the

demandant himfelf was feifed in fee quou/que pratdiB' /. D. fiipcr po[ft'Jjioncin

ejus ifttravit, and made ajoint leoftmcnt, whereupon he the demandant re-

entred, and io was feifed until by the defendant alone he was diffcifed ; this

is no plea, becaufe the word tntravtt may be underflood either of a lawful

entry, or of a tortious ; and the hardell againft him fliall be taken, which is,

that it was a lawful entry ; therefore he ihould have alledged prccifcly that /, Z>.

dijjeijivit.

S o upon ambiguities that grow by reference, if an adion of debt be brought r- -- n (e,-

againfl /. N. and /. P. flierifls oi London upon an efcape, and the plaintiff^
'

doth declare upon an execution by force of a recovery in the prifon of Liid-

gate fub cujiodia I. S. & I, D. then flieriffs in i K. H. VIII. and that he (o

continued J'ub cujiodia I. B. & I. G. m z K. //. VIJI. and fo continued fub
cujiodia J. N. & I. L. in 3 K. H, VIII. and then was fuffered to efcape : /, A^.

and /. L. plead that before the efcape fuppofed at fuch a day aiino fiiperius in

narrationeJ'pecifcato, the ftid /. £). and I.S. ad tunc "oicecomites fuffered him to

efcape ; this is no good plea, becaufe there be three years fpecihed in the de-

claration, and it fliall be hardeft taken that it was i or 3 H. VIII. when they

were out of othce j and yet it is nearly induced by the ad tunc vicecomitcs^

which fliould leave the intendment to be of that year in which the declara-

tion fuppofeth that they were Iheriffs ; but that futhceth not, but the year

muft be alledged in fad, for it may be miilaid by the plaintiff, and therefore

the defendants meaning to difcharge themfelves by a former efcape, wliich

was not in their time, muft alledge it prccifcly.

For incertainty of intendment, if a warranty collateral be pleaded in bar, 26H. 8.

and the plaintiff by replication to avoid the warranty faith, that he entred

upon the poffeffion of the defendant, non conjiat, whether tliis entry was
in the life of the anceftor or after the warranty attached ; and therefore it

Ihall be taken in the hardeft fenfe, that it was after the warranty defcended, if

it be not otherwife averred.

For impropriety of words, if a man plead that his anceftor died by pro-

teftation feifed, and that 7. .S. abated, ^r. this is no plea, for there cannot ^^'S'
^ '^'

be an abatement except there be a dying feiled alledged in fad ; and an
^^

abatement Ihall not be improperly taken for diffeilin in pleading, car paroh
font pleas. . .

For repugnancy, if a man in avowry declare that he was feifed in his

demefne as of fee of white acre, and being fo feifed did demife the faid while
acre to 7. S. habendum^ the moiety for twenty-one years from the date of

Vol. IV.
• G '

the
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the deed, the other moiety from the furrender, expiration, oi- detcrminatiort

of the eftate of /. D. qui tenet prcediB' medietateyn ad terntinwn 'jitae fuae

reddend" 40 s. rent : this declaration is infufficient, becaufe the Icifin that he

hath alledged in himfelf in hisdemefne as of fee in the whole, and the Hate

for life of a moiety are repugnant; and it Ihall not be cured by taking thelatl

which is expreffed to control! the former, which is but general and formal

;

but the plea is naught, and yet the matter in law had been good to have in-

titled him to have diflraincd for the whole rent.

But the lame reftraint follows this rule in pleading that was before noted

in grants : for if the cafe be fuch as falleth within another rule of pleading,

this rule may not be urged.

9 £d.4. And therefore it is a rule that a bar is good to a common intent, though
4Ed. 6.PI0W. not to every intent. As if a debt be brought againft five executors, and three

of them make default, and two appear and plead in bar a recovery had againft

them two of 300/. and nothing in their hands over and above that fum : if

this bar fliould be taken ftronglieft againft them, it fhould be intended that

they might have abated the iirftfuit, becaufe the other three were not named,

and fo the recovery not duly had againft them; but becaufe of this other rule

the bar is good : for that the more common intent will fay, that they two
only did adminifter, and fo the aftion well conlidered ; rather than to ima-

gine, that they would have loft the benetit and advantage of abating the

writ.

So there is another rule, that in pleading a man ftiall not difclofe that

which is againft himfelf: and therefore if it be matter that is to be fet forth

on the other fide, then the plea ftiall not be taken in the hardeft fenfe, but

in the moft beneficial, and to be left unto the contrary party to alledge.

28H. §. Dy. And therefore if a man be bound in an obligation, that if the feme of the
^ol-«7-

obligee do deceafe before xht ^gsl^ oi St. yohn the Baptift,\v\nch. fhall be in

the year of our Lord 1598. without iffue of her body by her hnfband law-

fully begotten then living, that then the bond fliall be void ; and in debt

brought upon this obligation the defendants plead that the feme died before

the faid feaft without ilTue of her body then living : if this plea Ihould be taken

ftronglieft againft the defendant, then fliould it be taken that the feme had
iffue at the time of her death, but this iffue died before the feaft ; but that fnall

not be fo underftood, becaufe it makes againft the defendant, and it is to be

brought in ofthe plaintiff's fide, and that without traverfe.

So if in a detinue brought by a fem.e againft the executors of her hufband

for her reafonable part of the goods of her huftxmd, and her demand is of a

moiety, and flie declares upon the cuftom of the realm, by which the feme is

to have a moiety, if no iffue be had between her and her huiband, and the

third part if there be iffue had, and declareth that her hufband died with-

out iffue had between them ; if this count (liould be hardlieft conftrued againft

the party, it fliould be intended that her hufband had ifliie by another wife,

though not by her, in which cafe the feme is but to have the third part like-

wife ; but that fliall not be fo intended, becaufe it is matter of reply to be

fnewed of the other fide.

And fo it is of all other rules of pleadings, thefe being fufficient not only

for the exadb expounding of thefe other rules, but obiter to fliew how this

rule which we handle is put by when it meets with any other rule.

As for adfs of parliament, verdidls, judgments, &c. which are not word^

of parties, in them this rule hath no place at all, neither in deviles and wills,

upon feveral reafonsj but more elpecially it is to be noted, that in eN'idence

it
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i;

\t hath lib place, which yet feems to have fome affinity with pleadings elpe-. •

daily when demurrer is joined upon the evidence, ^*

And therefore if land be given by will hy H. C. to his fon /. C. and the

heirs males of his body begotten; the remainder to F. C and the heirs males'

of his body begotten i tlie remainder to the heirs males of the body of the

devifor ; the remainder to his daughter S.C. and the heirs of herbodv, with

a claufe of perpetuity ; and the quellion comes upon the point of forfeiture in^

an afiize taken by default, and evidence is given, and demurrer upon evi-

dence, and in the evidence given to maintain the entry of the daughter upon

a forfeiture, it is not fet forth nor averred that the devifor had no other iffue

male, vet the evidence is good enough, and it fhall be fo intended j and the

reafon hereof cannot be, becaufe ajury may take knowledge of matters not

within the evidence ; and the court contrariwile cannot take knowledge of

any matters not within the pleas : for it is clear that if the evidence had be«ii

altogether remote, and not proving the ifllie there, although the jury might

find it, yet a demurrer might well be taken upon the evidence.

But I take the reafon of difference between pleadings, which are but open-

'

ings of the cafe, and evidences which are the proofs of an iffue, to be, that

pleadings being but to open the verity of the matter in fad: indifferently on
both parts, have no fcope and conclulion to dired; the conftrudlion and in-

tendment of them, and therefore muft be certain ; but in evidence and proofs

the iffue, which is the ffate of the queflion and conclufionj fhall incline and

apply all the proofs as tending to that conclufion.

Another reafon is, that pleadings muft be certain, becaufe the adverfe

party may know whereto to anfwer, or elfe he were at a mifchief, which
mifchief is remedied by a demurrer j but in evidence if it be fhort, imperti-

nent, or incertain, the adverfe party is at no mifchief, becaufe it is to be

thought that the jury will pafs againll him ; yet neverthelefs the jury is not

compellable to fupply the defeat of evidence out of their own knowledge,

though it be in their liberty fo to do j therefore the law alloweth a demurrer

upon evidence alfo.

Reg. 4. §>uodfub certa forma concejfum veJ refervatum ejl^ non trahitiir ad
valorem vel compe}rfatione?n.

The law permitteth every man to part with his own intereft, and to qua-

lify his own grant, as it pleafeth himfelf ; and therefore doth not admit any al-

lowance or recompence if the thing be not taken as it is granted.

So in all profits a prender, if I grant common for ten hearts, or ten loads 17 H.6. lOJ

of wood out of my coppice, or ten loads of hay out of my meads, to be taken

for three years ; he fliall not have common for thirty beafts, or thirty loads of

wood or hay the third year, if he forbear for the (pace of two years : here the

time is certain and precife.

So if the place be limited, or if I grant eftovers to be fpent in fuch a houfe,

or ftone tow^ards the reparation of fuch a caftle ; although the grantee do burn

of his fuel and repair of his own charge, yet he can demand no allowance for

that he took it not.

So if the kind be fpecified, as if I let my park referving to my ielf all the

deer and futHcient pafture for them, if I do decay the game whereby there is

no, deer, I ll;»all not have quantity of pafture anfwcrable to the feed of fo many
deer as were upon the ground when I let it ; but am without any remedy ex-

cept I replenilh tlie ground again with deer.

But
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Bu T it may be thought that the reafon of thefe cafes is the default and

laches of the grantee, which is not Co.

For put the cafe that the houle where the eftovers fliould be fpent l)e over'

thrown by the adt ofGod, asbytempcfl, or burnt by the enemies of the King
yet there is no reconipence to be made.

And in the ftrongell cafe where it is in default of tlie grantor, yet he fnall

make void his own grant rather than the certain form of it fiiould be wrciled

to an equity or valuation.

As if I grant common tibicuTiqiie averia mea ierinty the commoner cannot

otherwife entitle himfelf, except that he averr that in fuch grounds my bealls

have gone and fed ; and if I never put in any, but occupy my grounds other-

wife, he is without remedy; but if I put in, and after by poverty or odier-

wife I defift, yet the commoner may continue; contrariwiie, if the words of
the gi'ant had been quandocimqve averia mea ierint, for there it depends con-

tinually upon the putting in ofmy bealls, or at leall the general kafons when
I put them in, not upon every hour or moment.

But if I gcantferiiam diivocatiofiem to I.S. if henegled: to take his turn

ea vice^ he is without remedy : but if my wife be before intitled to dower,

and I die, then my heir fliall have two prefentments, and my wife the third,

and my grantee fhall have the fourth ; and it doth not impugn this rule at

all, becaufe the grant fliall receive that conftruction at the firft that it was in-

29 H. 8. Dy. tended fuch an avoidance as may be taken and enjoyed ; as if I grant /toa:/-
3^- 7nam advocationem to /. D. and then g\-improxi?>iaiii advocationem to /. 5.

this fhall be intended the next to the next^ which I may lawfully grant or
difpofe. ^aere
But if I grant proxwiam advocationem to /. S. and /. A^. is incumbent,

and I grant by precile words, illam advocationem, quam poft mortem, rejigna-

tionem, tranjlationem, vel dep?-ivationem I. N. immediate fore contigerit ; now
the grant is merely void, becaufe I had granted that before, and it cannot be

taken againft the words.

Reg. 5. Ni'cejfitas inducit privikgium quoad jura privata.

Th e law chargeth no man with default where tlie aft is compulfory and
not voluntary, and where there is not a confent and eledlion ; and therefore

if either there be an impoflibility for a man to do otherwife, or fo great a

perturbation of tlie judgment and reafon as in prefumption of law man's na-

com ' ^^^^ cannot overcome, fuch neceflity carrieth a privilege in it felf,

Staundf. Necessity is of three forts, neceflity of coniervatiun of life, neceflity of
obedience, and neceflity of the ad; ofGod, or of a flranger.

Staundf. FiRST of confervation of life, if a man fleal viands to fatisfy his prefent

hunger, this is no felony nor larceny.

So if divers be in danger of drowning by the cafling away offome boat

or barge, and one of them get to fome plank, or on the boat's fide to keep

himfelf above water, and another to fave his life thruft him from it, where-
by he is drowned; this is neither Je deje/idendo nor by mifadventure, but

J ^ ^
juflifiablc.

per Brooke. So if divers felons be in a goal, and the goal by cafualty is fet on Are,
igH 7.2.perYvhereby the prifoners get forth; this isnoefcape, nor breaking of prifon.

i4H.7.:9. So upon the Itatute, that every merchant that letteth his m^crchandize

per Read, on land without fatisfying the cuflomer or agreeing for it (which agreement
4Ed.6.via pi.is conflrued to be in certainty) Ihall forfeit his merchandize, and if it ij lb that
Com.4 to 20. Uy
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by tempeft a great quantity of the merchandize is call over-board, whereby

the merchant agrees with the cuflomer by eftimation, which tallcth out lliort

of the truth, yet the over-quantity is not forfeited; where note that necefiity

difpenfeth with the dirciH: letter of a ftatutc law.

So if a man have right to land, and do not make his entry for terror of^'^ fea.419.

force, the law allows him a continual claim, which (hall be as beneficial J^h! 4." 30°*

unto him as any entry; fo fhall a man fave his default of appearance by ere- ^i^tl 6 n.

tain de eau, and avoid his debt by dureje, whereof you (liall tind proper cafes ^^^ 6 ^o
ehewhere.

The fecond neceffity is ofobedience ; and therefore where baron and femeStaundf. 26.

commit a felony, the feme can neither be principal nor accelfary ; becaufe l^'^: h
the law intends her to have no will, in regard of the fubjedion and obedi- ,60.

ence fheowes to her huftand.

So one reafon among others why ambaffadors are ufed to beexcufed of

pradices againft the ilate where they refide, except it be in point of confpi-

racy, which is againft ilie law of nations and fociety, is, becaufe «0« conjiat

whether they have it in 7?iandatis, and then they are excufed by neceffity of
obedience»

S o if a warrant or precept come from the King to fell wood upon the ground

whereof I am tenant for life or for years, I am excufed in wafte.

The third necellity is of the adl of God, or of a flranger, as if I be parti-^n w a

cular tenant for years of a houfe, and it be overthrown by grand tempeft, or 43 Ed. 3.
6."

thunder and lightning, or by fudden floods, or by invafion of enemies, or if'9Ed.3. per

I have belonging unto it fome cottage which hath been infefted, whereby I waft*^3o."

can procure none to inhabit them, no workmen to repair them, and fo they 32 Ed. 3.

fall down ; in all thefe cafes I am excufed in wafte: but of this laft learning
^'"^' ^^^*''

when and how the adt of God and ftrangers do excufe, there be other parti- 44 Ed. 3. 31 j

cular rules.

But then it is to be noted, that neceffity privilegeth only quoadjura privata^
for in all cafes if the ad. that fhould deliver a man out of the neceffity be againft

the commonwealth, neceffity excufeth not 3 ioxprivilegium non valet contra rem-
publicum : and as another faith, necejfitai publica jnajor eft quatn privata : for

death is the laft and fartheft point of particular neceftity, and the law impofeth

it upon every fubjed:, that he prefer the urgent fervice of his prince and country

before the fafety of his life : as if in danger of tempeft thofe that are in the fliip

throw over other mens goods, they are not anfwerable;but if a man be command-
ed to bring ordnance or munition to relieve any of the King's towns that are di-

ftrefied, then he cannot for any danger of tempeft juftify the throwing of them
overboard, for there it holdeth which was fpoken by the Roman, when he al-

ledged the fame necellity of weather to hold him from embarking, NeceJJe ejl

ut earn, non ut vivam. So in the cafe put before of hufband and wife, if

ihe join in committing treafon, the neceffity of obedience doth not excufe

the oftence as it doth in felony, becaufe it is againft the commonwealth.
So if a fire be taken in a ftreet, I may juftify the pulling down of the wall 'sH. 8. 16.

or houfe ofanother man to fave the row from the fpreading of the fire ; but ^"^ 8 ^\o

if I be aflailed in my houfe in a city or town and diftrefled, and to fave my per Brooke,

life I fet fire on mine own houfe, which fpreadeth and taketh hold upon other ^^^'^P' S^.

houfes adjoining, this is not juftifiable, but I am fubjed to their adtion upon
the cafe, becaule I cannot relcue mine own life by doing any tiling which is

againft the commonwealth : but if it had been but a private trefpafs, as the 5 gj. 4. ,.

going over another's ground, or the breaking of his intlofure when I am pur- P" Saref.

liied for thefafeguard ofmy life, it is juftifiable.

Vol IV. '
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* H. 7. 2. This rule admitteth an exception when the law doth intend fome fault or

Wrong in the party that hath brought himfclf into the neceffity -, lb that is

rka'ijiias culpiibilis. This I take to be the chief realbn why /< //>/«;// d'^/iv.'-

detido is not matter of juflitication, becaufe the law ii;tends it hath a conir-

menccment upon an unlawful caufc, becaufe quarrels are not prefumed to

grow without fome wrongs either in words or deeds on either part, and the

law that tliinketh it a thing hardly triable in whofe default the quarrel began,

fuppofeth the party that kills another in his own defence not to be without

malice ; and therefore as it doth not touch him in the higheil degree, fo it

putteth him to fue out his pardon of courle, and punifheth him by forfeiture

of goods: for where there cannot be any malice nor wrong prefumed, as

where a man affails me to rob me, and 1 kill him that aflaileth me ; or if a

woman kill him that aflaileth her to ravilh her, it is juftifiable without any

pardon.

iH-^ n- So the common cafe proveth this exception, that is, if a madman com-

mit a felony, he Oiall not lofe his life for it, becaufe his infirmity came by

the aft of God ; but if a drunken man commit a felony, he fliall not be

excufed, becaufe his imperfedtion came by his own default j for the reafon

and lofs of deprivation of will and eledtion by nccelfity and by infirmity is all

one, for the l^c^i oi arbitriutn Jblutim is the matter: and therefore as in-

finmtas culpabilis excufeth not, no more doth neccjfitas culpabilis.

Reg. 6. Corporalls injuria nonrecipit aeftiviationem defittiiro.

The law, in many cafes that concern lands or goods, doth deprive a man
of his prefent remedy, and turneth him over to a further circuit of remedy,

rather than to fuifer an inconvenience : but if it be queftion of perfonal pain,

the law will not compel him to fuftain it and expedl remedy, becaufe it hold-

eth no damage a fufficient recompence for a wrong which is corporal.

5 tt 4. 80. A s if the Iherifi-' make a falfe return that I am fummoned, whereby I lofe

my land ;
yet becaule of the inconvenience of drawing all things to incer-

tainty and delay, if the flierifi:"s return fhould not be credited, I am excluded

of n^y averment againll it, and am put to mine aftion of deceit againft the

3 H. 6. 3.
ii^ei-if jind fummoners : but if the flieriff upon a capias^ return a cepi corpus, &
quod eft languidus inprifona^ there I may come in and faliify the return of the

Iherifi'" to five my imprifonment.

S o if a man menace me in my goods,, and that he will burn certain evi-

dences of my land which he hath in his hand, ii I will not m;ike unto him

a bond, yet if I enter into bond by this terror, I cannot avoid it by plea, be-

caufe the law holdeth it an inconvenience to avoid a fpecialty by fuch matter

of averment j and therefore I am put to mine adion againil; fuch a menacer :

Ed 21 but ifhe relh-ain my perfon, or threaten me with a battery, or with the burn-

ing of my houfe, which is a fafety and protedlion to my perfon, or with

burning an inftrument of manumifiion, which is an evidence of my enfi-an-

chifement j if upon fuch menace or dureffe I make a deed, I fliall avoid it by

plea.

»7li.8. 1-. So if a trefpaffer drive away my hearts over another's ground, and I purfue

21 H. 7. 2«. them to refcue them,, yet am I trefpafler to the llranger upon whofe ground I

came : but if a man allail my perfon, and I fiy over another's ground, now
am I no trefpafler.

•_• Tit IS ground fome of the canonifl:s do aptly infer out of Chrifl:'s facred

mouth, Ainai^ ejl corpusJiipra vejlimoitumy where they fay vejiinicntnm com-

j , prehendcth
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prehendeth all outward things appertaining to a man's condition, as lands and '
'^

goods, which they fay, are not in the lame degree with that which is cor-

poral ; and this was the reafon of the antient lex talionis^ oculus pro ociilo.,

dens pro dentc, fo that by that law corporalis injuria de praaterito ?ion recipit

iieflimationem : but our law, when the injury is already executed and inflidted,

thinketh it beft fitisiadtion to the party grieved to relieve him in damage,

and to give him rather profit than revenge j but it will never force a man to

tolerate a corporal hurt, and to depend upon that inferior kind of fatisfadtiorij

lit in dammcigiis.

Reg. 7. Excufat aut extennat dcUBiim in capitalibus, quod non operatiir

ide7n in civilibus.

In capital co.Vi^t'i infavore?n vitae, the law will not punifh in fo high a de-

gree, except the malice of the will and intention appear ; but in civil tref-

paffes and injuries that are of an inferior nature, the law doth rather confider

the damage of the party wronged, than the malice of him that was the

wrong doer : and therefore,

Th e law makes a difference between killing a man upon malice fore-thought,

and upon prefent heat : but if I give a man llanderous words, whereby I dam-
nify him in his name and credit, it is not material whether I ufe them upon

fudden choler and provocation, or of fet malice, but in an ad:ion upon the

cafe I Ihall render damages alike.

So if a man be killed by mifidventnre, as by an arrow at buts, this hath a

pardon of courfe : but if a man be hurt or maimed only, an acflion of trcfpafs

lieth, though it be done againlf the party's mind and will, and he (hall beS""ndf. 16.

punifhed in the law as deeply as if he had done it of malice. 4- 7-

So ifafurgeon authorized to pradlife, do through negligence in his cureStaundf. 16.

caufe the party to die, the furgeon ihall not be brought in queftion of his

life ; and yet if he do only hurt the wound, whereby the cure is caft back,

and death enfues not, he is fubjed: to an ad:ion upon the cafe for his mif-

feifance.

S o if baron and feme be, and they commit felony together, the feme is

neither principal nor accefTary, in regard of her obedience to the will of her

hufband : but if baron and feme join in committing a trefpafs upon land or

otherwife, the ad ion may be brought againft them both.

So if an infiut within years of difcretion, or a madman kill another, he
fiiall not be impeached thereof; but if they put out a man's eye, or do him
like corporal hurt, he fiball be punidied in trelpafs.

So in felonies the law admitteth the difference of principal and acceflary, 35 H. 6. u;

and if tlie principal die, or be pardoned, the proceeding againft the acceffa-

ryfaileth; but in a trelpafs, if one command his man to beat you, and the tt ^.

fervant after tl>e battery die, yet your aftion of trefpals ftands good againft the
' '

^'

mafter.

Reg* 8. AEJlimatio praeteriti ddiSii ex pojlfemofa^o minquam crefcit.

The law conftrueth neither penal laws, nor penal fafe by intendments,

bur confidereth the offence in degree, as it ftandeth at the dme when it is

committed ; fo as if any circumftance or matter be fubfequent, which laid to-

gether with the bep:;nning {houkl leem to draw it to a higher nature, yet the

law doth not extend or amplify the offence,

I THEREFORje



32 MAXIMSOFTHELAW.
II u. 4. 12, Therefore if a man be wounded, ajid the percaflbr is voluntarily let go

at large by the goaler, and after, de^th enfueth of the hurt, yet this is no fe-

lonious efcape in the goaler.

So if the villain llrike the heir apparent of the lord, and the lord dieth

before, and the perfon hurt who fuccecdeth to be lord to the villain dieth af-

ter, yet this is no petty treafon.

S o if a man compafs and imagine the death of one that after cometh

to be King of the land, not being any perfon mentioned within the ftatute of

25 Ed. III. this imagination precedent is not high treafon.

So if a man ufe flanderous words of a perfon upon whom fome dignity af-

ter defcends that maketh him a peer of the realm, yet he (hall have but a fim-

ple adtion of the cafe, and not in the nature of njcividalum Magnatiim upon

the ftatute.

So if ^ohn Stile fteal fix pence from me in money, and the King by his

proclamation doth raife monies, that the weight cf lilver in the piece now of

fix pence fliould go for twelve pence, yet this lliall remain petty larceny and no

felony : and yet in all civil reckonings the alteration fiiall take place ; as if I

contrail with a labourer to do ibme work for twelve pence, and the inhancing

of money cometh before I pay him, I fhall fatisfy my coiitrad: with a fix penny

piece fo raifed,

S o if a man deliver goods to one to keep, and after retain the fame per-

fon into his fervice, who afterwards goeth away with his goods, this is no

zSH.S.pl. 2. felony by the fi:atute of 2 1 H. VIII. becaufe he was no fervant at that time.

I N like manner, if I deliver goods to the fervant of /. 5. to keep, and af-

ter die, and make /. S. my executor ; and before any new commandment of

/. 5. to liis fervant for the cuftody of the fame goods, his fervant goeth away
with them, this is alfo out of the Itatute. ^od nota.

Bu T note that it is faid praeteriti delimit ; for any accefi"ary before the fa6t is

fubjed: to all the contingencies pregnant of the fadj if they be purfuances of

the fame fad : as if a man command or counfel one to rob a man, or beat him
grievoufly, and murder enfue, in cither cafe he is accefiary to the murder,

quia in cnminalibus praejiantitr accidentia.

Reg. 9. ^od remedio defiitiiitur ipfa re valet fi culpa ahfit.

The benignity of the law is fuch, as when to preferve tlie principles and

grounds of law it depriveth a man of his remedv without his own fault, it

will rather put him in a better degree and condition than inaworfej for if

it difable him to purfue his adion, or to make his claim, fometimes it will

give him the thing it felf by operation of law without any ad: of his own,
fom^etimes it will give him a more beneficial remedy.

And therefore if the heir of the dilTeifor which is in by defcent make aleafe

Lit. ft(f>. 683. for fif^j the remainder for life unto the difleifee, and the leffee for life die,

now the franktenement is cafi: upon the dilTeifee by ad: in law, and thereby

he is difablcd to bring his praecipe to recover his right ; whereupon the law

judgeth him in his antient right as ftrongly as if it had been recovered and

executed byadion, which operation oflaw is by an antient term and word of

law called a remitter ; but if there may be afligned any default or laches in

him, ticher in accepting the freehold, or in accepting the interell: that draws

the freehold, then the law denieth hini any luch benefit.

And therefore if the heir of the diifeilbr make a leafe for years, tlie re-

mainder in fee to the diflcifec, the difiTcifee is not remitted, and yet the re-

mainder
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maindef is in him without his own knowledge or affcnt ; but becaufc the

freehold is not calb upon him by a6t in law, it is no remitter, i^iod nota.

So if the heir of the diffeifor infeoff the difleifee and a ftranger, and make Lie.

him lively, although the itranger die before any agreement or taking of the

profits by the dilleilee, yet he is not remitted ; becaufe thougji a moiety be caft

upon him by furvivor, yet that is butyw;^ accrej'cendi, and it is no carting of

the freehold upon him by a£l in law, but he is iHU as an immediate purchaser,

and therefore no remitter.

S o if the hufband be feifed in the right of hi? wife, and discontinue and
die, and the feme takes another hufband, who takes a fcoifment from the

difcontinuee to him and his wife, the leme is not remitted ; and the reafon

is, becaufe ihe was once fole, and fo a laches in her for not purfuing her right

:

but if the feoffment taken back iiad been to the iirli: hulband and her felf, ihe Lit. feci. 666.

had been remitted-

Yet if the hufband difcontinue the lands of the wife, and the difcontinuee

make a feoffment to the ufe of the hufband and wife, ihc is not remitted
;

but that is upon a fpecial reafon, upon the letter of the llatute of 27 //. VIII.

of ufes, that willeth that the ccftiiy que ufe fhall have the poifelfion in quality

and degree as he had the ufe ; but that holdeth place only upon the firit veil-

ing of the ufe : for when the ufe is abfolutely executed and velted, then it

doth iniiie merely the nature of poffeffions ; as if the difcontinuee had made - , h s D--

a feoffment in fee to the ufe of /. S, for life, the remainder to the ufe of ba-
^

ron and feme, and leffee for life die, now the feme is remitted, caufa qua

Jupra.

Also if the heir of the dilfeifor make a leafe for life, the remainder to the

diffeifee, who chargeth the remainder, and the lelfee for life dies, the dif-

feifee is not remitted -, and the reafon is, his intermeddling with the wrong-
ful remainder, whereby he hath affirmed the fame to be in him, and lb ac-

cepted it : but if the heir of the dilfeifor had granted a rent charge to the

diffeifee, and afterwards made a leafe for life, the remainder to the diffeifee,

and the leffee for life had died, the diffeilee had been remitted ; becaufe there

appeareth no affent or acceptance of any eilate in tlie freehold, but only of a

collateral charge.

S o if the feme be diffeifed, and intermarry with the dilfeifor, who makes
a leaie for life, rendring rent, and dieth leaving a fon by the lame feme, and 6 Ed. 3. 17.

the fon accepts the rent of the leffee for life, and then the feme dies, and
the leffee for life dies, the fon is not remitted ; yet the frank tenement was zS H. s. pL

call upon him by ad in law, but becaufe he had agreed to be in the tortious
"°'"

reverfion by acceptance of the rent, therefore no remitter.

So if tenant in tail difcontinue, and tlie difcontinuee make a leafe for life,

the remainder to the iffue in tail being within age, and at full age the lellee

for life furrendereth to the ilfue in tail, and tenant in tail dies, and leffee for

life dies, yet the fame iffue is not remitted ; and yet if the iffue had accepted

a feoffment within age, and had continued the taking of the profits when he
came of full age, and then the tenant in tail had died, notwithlfanding his

taking of the profits he had been remitted : for that which guides the remit-

ter, is, if he be once in of the freehold without any laches : as if the heir of
the dilfeifor enfeoffs the heir of the diffeifee, who dies, and it defcends toa
fccond heir upon whom the frank tenement is caft by defcent, who enters

and takes the proirts, and then the diffeilee dies, thi is a remitter, caiifa qua
Jupra,

Vol. IV. I Also



^^ MAXIMS OF THE LAW.
Eiti Also if tenant in tail difcontinue for life, and take a furrender of the iefiee,-

now is he remitted and feifed again by force of the tail, and yet he amietk

in by his own act: but this cafe diffcreth from all other cafes 3 bccaufe thedil-

continuance was but particular at tirft, and the new gained reverfon is but

by intendment and neceflity of law ; and therefore is but as it were a& initio^

with a limitation to determine whcnfocver the particular difcontinuance end-

eth,- and the eftate cometh back to the anticnt right,

T o proceed from cafes of remitter, which is a great branch of this rule,

to other cafes : if executors do redeem goods pledged by their teftator with

dH. 8. pi. 3 their own money, the law doth convert fo much goods as doth amount to

^y- the value of that they laid forth, to themfelves in property, and upon a plea

of fully adminiftred it fliall be allowed : the reafon is, becaufe it may be mat-

ter of neceffity for the well adminiftring of the goods of the teltator, and

executing their truft that they difburfe money of their own : for elle perhaps

the goods would be forfeited, and he that had them in pledge would not

accept other goods but money, and fo it is a liberty which the law gives

them, and they cannot have any fuit againfl: themfelves ; and therefore the

law gives them leave to retain fo much goods by way of allowance : and 'A

there be two executors, and one of them pay the money, he may likewife re-

tain againft his companion, if he have notice thereof.

3,Elix. 187. But if there be an overplus of goods, above the value of that he ftiall dif-

^'^" ^'
burfe, then ought he by his claim to determine what goods he doth eledt to

have in. value ; or e!fe before fuch election, if his companion do fell all the

goods, he hath no remedy but in the fpiritual court : for to fay he rtiould be te-

nant in common with himfelf and his companion pro rata of that he doth lay

out, the law doth rejedl that courfe for intricatenefs.

S o if I have a leafe for years worth 20 /. by the year, and grant unto T. D.

19H.8. ply.a rent of 10/. a year, and after make him my executor ; now /. D. Ihall be
'"

^^ff F
charged with affets lo /. only, and the other 10 /. fhall be allowed and con-

Rec. in value fidered to him; and the reafon is, becaufe the not refufmg fliall be account-

's • ed no laches unto him, becaufe an executorfliip is fiium cjjicium, and mat-

ter of confcience and truft, and not like a purchafe to a man's own ufe.

2H. 4. 21. Like law it is, where the debtor makes the debtee his executor, the

Cond. 18;.
jj^i^j ^^\\ be confidered iw the alTets, notwithftanding it be a thing in

- H.7- 5- o-
o cj

:;7H. 6. 32.action.

S o if I have a rent charge,, and grant that upon condition, now though

6 Ed. 6. cond the condition be broken, the grantee's eftate is not defeated till I have made

L't^' I
,,. my claim; but if after fuch grant my father purchafe the land, and it

defcend to me, now if the condition be broken, the rent ceafeth with-

out claim : but if I had purchafed the land my felf, then I had cxtindred

mine own condition, becaufe I had difabled my felf to make my claim : and
20 H. 7. per yet a condition collateral is not fufpended by taking back an eftate; as if I

35H.6. Fit7."iak.e a f'^'^^''^^"^ in fee, upon condition that /. S. fhall marry my daughter,

Barr. 162. and take a leafe for life from my feoftee, if the feoftee break the condition I

may claim to hold in by my fee-fimple : but the cafe of the charge is other-

wife, for if I have a rent charge ifliiing out of twenty acres, and grant the rent

over upon condition, and purcliafe but one acre, the whole condition is ex-

tinft, and the poffibility of the rent by reafon of the condition, is as fully de-

ftroyed as if it had been a rent in ejje.

oil 6 pi.
^^ ^^ ^^^^ ^"§ grant to me the wardlhip of/. 5. the fon and heir of/. S.

Grants 91. whcn it falleth ; becaufe an aftion of covenant lieth not againft the King, I

fti.all have the thing my felf in ititereft.

But
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But if I let land to /. S. rendring a rent with a condition of re-entry, and

I. S. be attainted, whereby the leafe cometh to the King, now the demand
upon this land is gone, which would give me benefit of re-entry, and yet I

lliall not have it reduced without demand ; and the reafon of the difference is, 7H.6. 46.

becaufe my condition in this cale is not taken away in right, but only fufpend-

ed by the privilege of the pofleflion ; for if the King grant the leale over, tlie

condition is revived as it was.

Also if my tenant for life grant his eftate to the King, now if I will errant

.my reverfion over, the King is not compellable to atturn, therefore it "ihall

pafs by grant by deed without atturnment.

S o ifmy tenant for life be, and I grant my reverfion /i/^tr aulre vie, and the g Ed. z. Fitz.

grantee die, living ceftuy que ^v>, now the privity between tenant for life and
'^«""nmcncs.

me is not reflored, and 1 have no tenant in ejje to atturn ; therefore I may

'

pafs my reverfion without atturnment. ^od nota.

So if I have a nomination to a church, and another hath the prefentation; •

and the prefentation comes to the King, now becaufe the King cannot be at-

tendant, my nomination is turned to an abfolute patronage.

So if a man be feifed in an * advowfon, and take a wife, and after a title 6 Ed. 6 Dv.

of dower given her, join in impropriating the church, and dieth, now be-
^^'

caufe the feme cannot have the turn becaufe of the perpetual incumbencv,

fhe fhall have all the turns during her life ; for it Ihall not be difimpropri-

ated to the benefit of the heir contrary to the grant of tenant in fee-

fimple.

But if a man grant the third prefentment to 7. S. and his heirs, and im-
propriate the advowfon, now the grantee is without remedy, for he took his

grant fubjecft to that mifchief at firll: ; and therefore it was his laches, and
therefore not like the cafe of the dower ; and this grant of the third avoidance

is not like tertia pars advocationis, or j?iedietas advocationis upon a tenancy in

common of the advowfon : for if two tenants in common be, and an ufurpa-

tion be had againfl them, and the ufurper do impropriate, and one of the

tenants in common do releale, and the other bring his writ of right de medie-

tate advocationis and recover ; now 1 take the law to be, that becaufe tenants

in common ought to join in prefentment, which cannot now be, he fhall

have the whole patronage : for neither can there be an apportionment that

he fliould prefent all the turns, and his incumbent but to have a moiety of
the profits, nor yet the a6t of impropriation Ihall not be defeated. But as if., gj ,-

two tenants in common be of a ward, and they join in a writ of right of
ward, and one releafe, the other fhall recover the entire ward, becaufe it can-

not be divided : fo (hall it be in the other cafe, though it be an inheritance

and though he bring his adion alone.

As if adiffeifbr be diifeifed, and the firfl difleifee releafe to the fecond dif-

feifor upon condition, and a defcent be caff, and the condition broken ; now
the mean diffeifbr, whofe right is revived, fliall enter notwithffandin"- this

defcent, becaufe his right was taken away by the a(5t of a flranger.

- But if I devife land by theffatute of
"f- 32 H. VIII. and the heir of thede-

vifor enters and makes a feofiment in fee, and the feoffee dieth feifed, this-

detcent binds, and there fhall not be a perpetual liberty of entry, upon the

realbn that be never had feifin whereupon he might ground his adion, but
he is at a mifchief by his own laches : and like law is of the King's patentee

j

• Vide contra zE. 3. fo. S. que per prefentment del feme ladvowfon eft deveign difimpropriate a touts
jours quel ell agree in Snr Cok. Rep. 7. fo. 8. a.

f Le contrary fuit refolve in Martin Trott's cafe, Paf. 32 Eliz. in Com. Banco, & Pa. i Jac. ib. vide
7 R 2. Scire fac. 3. 41 E 3. 14. per Finchden.

f©f
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for I fee no reafonable difference between them and him in tlie remainder,

which is Littleton scA.k.

But note, that the law by operation and matter in faft will never coun-

tervail and fupply a title grounded upon a matter of record ; and therctore it

I be entitled unto a writ of error, and the land defcend unto rm, 1 rtiall ne-

ver be remitted^ no more fhall I be unto an attaint, except I may alfo have a

a^.s.Dy.j.vvrit of right.

S o if upon my avowry for fervices, my tenant difclaim where I may have

a writ of right as upon difclaimer, if the land after delcend to i7ie, I flvalL

never be remitted.

Reg. lo. Verbs-generalia reflringuntiir adhahilitatem rei vel petjciwf.

It is a rule that the King's grants Ihall not be taken or conftrucd to a fpe-

cial intent ; it is not fo with the grants of a common perfon, for they lliall be

extended as well to a foreign intent as to a common intent ; yet with this

exception, that they lliall never be taken to an impertinent or a repugnant

intent : for all words, whether they be in deeds or ftatutes, or otherwife, if

they be general and not exprefs and precife, ihall be rel^rained unto the ht-

nefs of the matter or perfon.

Perk.pl. io8. As if I grant common in omnibus ten-is meis in D. and I have in D. both

open grounds and feveral, it fliall not be Ifretched to common in my feveral,

much iefs in my gardens and orchards.

So if I grant to a man om7ies arbores meas crefceiites Jupra terras meas in-

'*
"

^' D. he fliall not have apple-trees, or other fruit-trees growing in my gardens

or orchards, if there be any other trees upon my ground.

<Ed 6 I

So if I grant to Z S. an annuity of lo/. Aytz.x pro conjilio impenfo <^ impen-

deiido, if /. /S. be a phyfician, it Ihall be underftood of his counfel in phylick j

and if he be a lawyer, of his counfel in law.

S o if I do let a tenement to 7. S. near by my dwelling houfe in a borough,,

provided that he fhall not eredl or ufe any fhop in the fame without my li-

cence, and afterwards I licenfe him to ered a iLop, and /. S». is then a mil-

ler, he fhall not by virtue of thsfe general words eredl a joiner's fhc^.

So the ftatute of chanteries that willeth all lands to be forfeited, given or

Dyer.'^^^' eiT>ployed to a fuperflitious ufe,. fliall not be con flrued of the glebe lands of

parfonages : nay farther, if the lands be given to the Parfbn of Z). to fay a

mafs in his church of I), this is out of the ftatute, becaufe it fliall be intended

but as an augmentation of his glebe ; but otherwife had it been, if it had been

to fay a mafs in any other church but his own.

S o in the ffatute of wrecks that willeth that goods wreck'd where any

live domeftical creature remains in a veflel, fliall be preferved to the ufe of

the owner that fliall make his claim by the fpace of one year, doth not ex-

tend to frefh victuals or the like, which is impoffible to keep without pe-

rifliing or deilroying it ; for in thefe and the like cafes general words may
be taken, as was laid, to a rare aud foreign intent, but never to an luireafon-

able intent,

Reg. II. 'Jura fangiiinis mdh jwc civili dirimi poffunt.

They be the very words of the civil law, which cannot be amended to

explain this rule. Heres eft nomen'Juris^ Filius eft nomen Tsiaturae: there-

fore corruption of blood taketh away the privity of the one, tliat iy, of the

1 heir
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heir, but not of the otlicr, tliat i% of the Ion; tiierefore if a man be attaint-

ed and murdered by a lirangcr, the cldcil: Ion ihall not ])avc the appe.;l, be-s6H.6. 57,

caufe the appeal is given to the heir, for the youngefl fons who are equal ^^pj
in blood Ihall not have it; but if an attainted perfon be killed by his fon, this '

'

'•

is petty treafon, for that the privity of a fbn reniaineth : lor I admit the

law to be, that if the fon kill his father or mother it is petty trealbn, and

that there remaincth fo much in our laws of the antient iootileps off ofe/fas

patria and natural obedience, which by the law of God is the very indance

it felf ; and all other government and obedience is taken but by equity, which

I add, bscaufe fome have thought to weaken the law in that point.

So if land defcend to the eldeft Ion of a perfon attainted from his anceftor of

the part of the mother held in knights fervice, the guardian Oiall enter, and ouft

the father, becaufe the law giveth the father that prerogative in refped: he is his p ^. Br. {%

fon and heir ; for of a daughter or a fpecial heir in tail he Ihall not have it : 143.

but if the fon be attainted, and the father covenant in confideration of na-

tural love to fland feifed of land to his ufe, this is good enough to raife an ufe,

betaufe the privity of a natural afiedion remaineth.

S o if a man be attainted and have a charter of pardon, and be returned

of a jury between his fon and I. S. the challenge remaineth; for he may main-

tain any fuit of his fon, notwithllanding the blood be corrupted.

So by the flatuteof 21 H. VIII. the ordinary ought to commit the admini-

ftrationofhis goods that was attainted and purchaled his charter of pardon, to

his children, though born before the pardon, for it is no queilion of his inheri-

tance : for if one brother of the half blood die, the adminiftration ought to pj g

be committed to his other brother of the half blood, if there be no nearer by Adm. 47.

the father.

S o if the uncle by the mother be attainted, and pardoned, and land de-,,j^g ,,

fcend from the father to the fbn within age held in fbcage, the uncle fliall

be guardian in focage ; for that favoureth lb little of the privity of heir, as the

poffibility to inherit fhutteth out.

But if a feme tenant in tail affent to the ravifher, and have no ifTue, and

her coufm is attainted, and pardoned, and purchafeth the reverfion, he fliall s Ed. 4. 5.

not enter for a forfeiture. For though the law giveth it not in point of in-

heritance, but only as a perquifite to any of the blood, fo he be next in eftate
;

yet the recompence is underftood for the fiain of his blood, which cannot

be conlidered when it is once wholly corrupted before.

So if a villain be attainted, yet the lord fliall have the iflues of his villain

born before or after the attainder; for the lord hath them jure naturae but

as the increafe of a flock.

^J^AERE, whether if the eldefl fbn be attainted and pardoned, the lord p. N. Br.

fliall have aid of his tenants to make him a knight, and it feemeth he fhall;

for the words of the writ hath /ilium pri??ioge}iitu?n, and not Jilimn (^ haere-

dem, and the like writ he hath pur Jile marrier who is no heir.
Reeifter fol

»7-

Reg. 12. Receditur a placitis juris^ potius quam injuriae & deliSla

maneant impunita.

Th e law hath many grounds and pofitive learnings, which are not of the

maxims and conclufions of reafon ; but yet are learnings received which the law
hath fet down and will not have called in quelHon : thefe may be rather called

placita jurii than regulaejuris; with fuch maxims the law will difpenfe,

rather than crimes and wrongs fliould be unpuniflied, quia J'alus populi fu-
VoL.IV. K. prema
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frema lex ; ^nA falus popidi is contained in the rcprefling offences by punish-

ment.

Therefork ifanadvowfon be granted to two, and tlie heirs of one ol'

them, and an ufurpation be had, they both fl mil join in a writ, of right of ad-

vowfon ; and yet it is a ground in law, that a writ of right lieth of no Icli

eftate than a fee-fimple ; but becaufe the tenant for hfe hath no other feveral

adion in the law given him^ and aifo that the jointure is not broken, and fo

the tenant in tce-limple cannot bring his writ of right alone ; therefore rather

than he (hould be deprived wholly of remedy, and this wrong unpunillied, he

Ihall join his companion with him, notwithftanding the feebienefs of his

eftate.

45Ed. 3.21. But if lands be given to two,, and to the heirs of one of them, and they

lofe in a pragcipe by default, now they Ihall not join in a writ of right, becaufe

the tenant for life hath a feveral adtion, mz. a ^od ei deforciat._ in which re-

fpedl the jointure is broken.

S o if tenant for life and his leffor join in a leafe for years, and the lefTce

commit watl:e, they fliall join in punilhing this wafte, and locus 'oajiatus fliall

o-o to the tenant for life, and the damages to him in reverfion ; and yet an

adion of wafte lieth not for tenant for life ; but becaufe he in tlie reverfion

cannot have it alone, becaufe of the mean ellate for life, therefore rather than

the wafte Ihall be unpuniflied, they Ihall join.

A.<M 3. V So if two coparceners be, and they leale the land, and one of them die,

azH.e. 24. and hath iflue, and the leftee commit wafte, the aunt and the ilfue fhall join

in punifhing this wafte, and the iffue fhall recover the moiety of the place

wafted, and the aunt the other moiety and the entire damages j and yet r.£lJo

injurianim 7noritur cum perjhna^ but in favorabilibus i7Jagi5 nttenditur quod

prodeft, quam quod meet.

2oEd.2..Fitz. So if a man recovers by erroneous judgment, and hath iflue two daughters,
defcent. 16. and oue of them is attainted, the writ of error fliall be brought againfl: the

parceners, notwithftanding the privity fail in the one.

33EI1Z. Also it is a pofltive ground, that the acceffary in felony cannot be pro-

ceeded againft, until the principal be tried ; yet if a man upon fubtlety and

malice fet a madman by fome device to kill, and he doth fo ; now foral'-

much as the madman is excufed becaufe he can have no will nor malice, the

law accounteth the inciter as principal, though he be abfent, rather than the

crime fliall go unpuniflied.

_ S o it is a ground of the law, that the appeal of murder goeth not to tlie

459. heir vv'here the party murdered hath a wife, nor to the younger brother
ivi. 28H.6. wiiere there is an elder; yet if the wife murder" her huft^and, becaufe flie is

^"^"..n.' the party offender, the appeal leaps over to the heir; and fo if thefon and

heir murder his Either, it goeth to the fecond brother.

But if the rule be one of the higher fort of maxims that are regulae ratio-

nales^ and not pojitivae,. then the law will rather endure a particular offence

to efcape without punifliment, than violate fuch a rule.

A s it is a rule that penal ftatutes (hall not be taken by equity, and the ftatute

of I Ed. VI. enads that thofe that are attainted for ftealing of horfes (hall not

have their clergy,, the judges conceived, that this did not extend to him that

fliould fteal but one horfe, and therefore procured a new ad for it in 2 Ed. VI.

cap. 33. And they had reafon for it, as I take the la vv' ; for it is not like the.

eafe upon the ftatute of Gloceji. that gives the adion of wafte againft him that

Plow. 467. holds /iro termino "uitae vel annorum. It is true, that if a man holds but for a
^^^j,"P"^^' year he is within the ftatute; for it is to be noted, that penal ftatutes are

I taken
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taken ftridly and literally only in the point of defining and fetting do\Vn the

fad: and the punilhmcnt, and in thole tlanfes tlvat do concern them ; and not

generally in words that are but circumftances and conveyance in the puttin"^

of the cafe: and ib fee the diveifity, for if the law be, that for fuch an of-

fence a man fliall lofe his right hand, and the offender hatJi had his ria:ht

hand before cut off in the wars, he Ihall not lole his left liand, but the

crime fhall rather pafs without the punidimcnt which the law aliif^ned, than
the letter of the law fhoiild be extended} but if the ilatute of i lid. VI. had
been, that he that fliould ftcal one horle ihould be culled of his clergy, then
there had been no queflion at all, but if a man had Ifolen more horles than
one, but that he had been within the llatute, quia omiic majus continct in

J'e minus.

Reg. 12,. Nonaccipi dehenf verba in demonJh'ati'Gnen2falfamy quae co7npe-

tiuit in Umitationem veram.

Though falfity of addition or demonftration doth not hurt where you give

the thing a proper name, yet neverthelefs if it ftand doubtful upon the words,
whether they import a falfe reference and demonflration, or whether they be
words of reftraint that limit the generality of the former name, the law will

never intend error or fallliood.

Therefore if the parifli of Hurji do extend into the counties of Wiltfi. 12 Eliz. 6.

and Berkfj. and I grant my clofe called Callis^ fituate and lying in the parilh^9'-.

oi Hiirft in the county oi Wiltjlo. and the truth is, that the whole clofe 3-6.''^'
^•^^''

lieth in the county of Berkp. yet the law is, that it paffeth well enouo-h 7 R<i- 6. Dy.

becaufe there is a certainty fufficient in that I have given it a proper name^^"
which the falfe reference doth not deftroy, and not upon the realbn that

thefe words, in the county of lViltJ}\ fhall be taken to go to the paridi

only, and fo be true in fome fort, and not to the clofe, and fo to be falfe

:

For if I had granted omnes. terras meas in parochia de HurJi in com. Wiltjlo.

and I had no lands in Wiltjh. but in Berkjb. nothing had paft.

But in the principal cafe, if the clofe called Callis had extended part into 9 Ed. 4. 7.

JViltJJj.2Lndvi:ixi into Berkjh. then only that part had paffed which lav in^'^r^-'^"
Wiltjk. ^ '^^''^•

So if I grant omncs &fmgidas terras meas in tenura J. D. qiias perqiiifiviz^ Reg.

de I. N. in indentlira dimijionis faB' 1. B.Jpecificat. If I have land wherein
fome of thefe references are true, and the reft falfe, and no land wherein they
are all true, nothing paffeth : as if I have land in the tenure of /. D. and pur-
chafed of /. N. but not fpecified in the indenture to /. B. or if I have land
which I purchafed of /. A', and fpecified in the indenture of demife to /. B.
and not in the tenure of /. Z).

But if I have fome land wherein all thefe demonftrations are true, and
fome wherein part of them are true, and part falfe, then Ihall they be intend-
ed words of true limitation to pafs only thofe lands wherein all thofe circum-
llances are true.

Reg, 14. Licet difpofitio de interejjefiitiirojit inutilis, tamcn potejlfieri declaratio

praecedens quaeJhrtiatur effe£lum ifiterveniente tiovo aSlii.

The law doth not allow of grants except there be a foundation of an in-
terefl in the grantor ; for the law that will not accept of grants of titles, or
of things in adtion which are imperfed intereits, much lefs will it allow

a
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a man to grant or incumber that which is no inteieft at all, but mcrtlj-

future.

But of declarations precedent before any intereft vefted the law doth al-

low, but with this diftcrcnce, io that there be fome new ad or conveyance"'

to give hfe and vigour to the declaration precedent.

Now the bell rule of dilUndtion between grants and declarations ij, that

grants are never counterniandable, not in refpedl of the nature of the con-

veyance or inilrnment, thougli fbmetime in refpedl of the inlcreft granted

thev are. whereas declarations evermore are countermandable in their na-

tures.

And therefore if I grant unto you, that if you enter into an obligation to

,^ci- me of ICO /. and after do procure me fuch a leafe, that then the fame obli-

jgH. 6. 62. gation fliall be void, and you enter into fuch an obligation unto me, and af-

terwards do procure fuch a leafe, yet the obligation is fimple, becaufe the de-

feifance was made of that which was not.

27 Ed. 3. So if I grant unto you a rent charge out of white acre, and that it Hiall

be lawful for you to diibain in all my other lands whereof I am now feifed,

and which I Ihall hereafter purchafe ; although this be but a liberty ofdiftrefs,

and no rent lave only out of v/hite acre, yet as to the lands afterwards to be pur-

chaled the claufe is void,

gj ^ S o if a reverfion be granted to /. S. and /. D. a ftranger by his deed do

^Ba. grant to 7. S. that if he purchafe the particular eltate, he will attu.-n to the

grant, this is a void atturnment, notwithllanding he doth afterwards pur-

ebale the particular eftate.

Bv r of declarations the law is contrary ; as if the difleifee make a charter

20' 2'^Eiiz
of feoftment to /. S. and a letter of attorney to enter and make livery and

25'Eliz. feifin, and deliver the deed of feoffment, and afterwards livery and leifin is

made accordingly, this is a good feoffment ; and yet he had no other thing

than a right at the time of the delivery of the charter ; but becaufe a deed of

M. ;8 1- feoftment is but matter of declaration and evidence, and there is a new adl

39 Eliz. which is the livery fubfequent, therefore it is good in law.

36"Eii7„ So if a man make a feoffment to 7. S. upon condition to enfeoff 7. A',

within certain days, and there are deeds made both of the firft feoffment and

the fecond, and letters of attorney accordingly, and both thofe deeds of fe-

offment, and letters of attorney are delivered at a time, fo that the fecond

deed of feofi-'ment and letters of attorney are delivered when the firfb feoffee

had notliing in the land ; and yet if both liveries be made accordingly, all is

good;

So if I covenant with L S. by indenture, that before fuch a day I will

jourchafe the manor of D. and before the fame day I will levy a fine of the

iame land, and that the fame fine fliall be to certain ufcs which I exprefs in

the fame indenture ; this indenture to lead ufes- being but matter of declara-

tion and countermandable at my pleafure, will futiice, though the land be

purcliafed after ; becaufe there is a new adl: to be done, i^iz. the fine.

2r Eliz. jguT- if there were no new a6t, then otherwife it is ; as if I covenant with
'' '^' my fon in confideration of natural love, to ffand feifed unto liis ufe of the

lands which I fliall afterwards purchafe, yet the ufe is voidj and the reafon

is, becaufe there is no new adt, nor tranlmutation of pofieliion following to

perfedl this inception ; for the ufe muft be limited by the feofibr, and not the

feoffee, and he had nothing at the time of the covenant.

Com Piowd. So if 1 devife the manor of 7). by fpecial name, of which at that time I
Rigdcn^caie.

jjj^ -vit feifed- 3"'^ f^frpr T purr-Ko/i iV. except J "^-L-p, ibme new publication

of
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of my will, this devife is void ; and tlie rcalbii is, becaufe that my d6ath',

which IS the confummation of my will, is the acfl of God, and not my aft,

and therefore no fuch new adt as the law requirctli.

But if I grant unto /. S. authority by my deed to demife for years, the

land whereof I am now feifed, or hereafter ihall- be feifed ; and after I pur-

chafe the lands, and 7. S, my attorney doth demife them,; this is a good demife,

becaufe the demilc of my attorney is a new aft, and all one with a demife by

my fclf.
.

; . .
.

But if I mortgage land, and after covenant with ,7. S., in confideration ofzi Eli's.

money which I receive of him, that alter I have entved for the condition

broken, I will (land feifed to the ufe ofthe fame LS. and I enter, and this deed

is enrolled, and all within the fix months, yet nothing paiTcth away^ becaufe

this enrollment is no new aft, but a perfeftive ceremony of the hrft deed of

bargain and fale ; and the Jaw is more firong in that call", becaufe of the ve*

henient relation which the Enrolment hath to the time of the bargain and fale,

at what time he had notliing but a naked condition.

So if two jointenants be, and one of them bargain and fell the whole land, 6 Ed. 6. Br.

and before the enrolment his companion dieth, notiiing palfeth of the moiety

accrued unto him by. furvivor,

Reg. I 5. In cri;„inaUbus Jiifficit gcncralis malitia intentionis mm fa£lo

pans grcidus.

All crimes have their conception in a corrupt intent, and have the'.r con-

fummation and ilTuing in fome particular laft ; which thoLigh it be not the

£\ft at which the intention of the malefaftor levelled, yet the la\v givcth him
no advantage of the error, if another particular enfue of as high a nature.

THEREt'ORE if an impoilbned apple be laid in a place to impoifon 7, S. and iSEliz. San-

L D. cometh by chance and eatcth it, this is murder in the principal that is^^"
^*^' ^'"

1 !• • • ;• • / • -1
com. 474.

after, and yet the malice in vidrciauo was not againlt I. D.
So if a thief find the door open, and come in by night and rob an houfe,Cr. jutl. 30.

and be taken with the mainour, and break a door to elcape, this is burglary

;

yet the breaking of the door was \'\'ithout any felonious intent, but it is one

entire aft.

.So if a caliver be difchargcd with a murderous intent at 7. »S. and the

piece break and ftrike into the eye of him that difchargeth it, and killeth

him, he hfclo df/e, and yet his intention was not to hurt himfelf ; forje-

lonia de fe and murder are crimina parts gradus. For if a man perfuade ano-

ther to kill himfelf, and be prefent when he doth fo, he is a murderer.

Su T quiiere, if 7. S. lay impoilbned fruit for fome other flranger his ene- Cr. juft. fol.

my, and his father or mafter come and eat it, whether this be petty treafon, '^' '9-

becaule it is not altogether cri?nen parts gradits.

Reg. 1 6. Mandata licita reciphmt JlriSlam interpretationem, fed iliiciia

latam & extenjdm,

I N committing of lawful authority to another, a man may limit it as flrift-

ly as it pleafeth him, and if the party authorized do tranfgrefs his authority,

though it be but in circumftance expreffed, it Ihall be void in the whole aft.

'

But when a man is author and moverto another to commit an unlaw-
ful aft, then he ihall not excufe himfelf by circumftances not purfued.

Vol IV. L Thereeore
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loH. 7. 19. Therefore if I make a letter of attorney to /. S. to deliver livery and

J^|.[p feifin ill the capital meffuage, and he doth it in another place of the land,

or between the hours of two and three, and he doth it after or before ; or if

i6EI.Dy.337.l inake a charter of feoffment to /. I), and /. B. and exprcfs the feifin to be

"g^J'^^lg^" delivered to /. D. and my attorney deliver it to /. B. in all thefe cafes the adt

"of the attorney, as to execute the eflate, is void > but if I lay generally to /. D.
whom I mean only to enfeoff, and my attorney make it to his attorney, it

fhall be intended, for it is a livery to him in law.

i8EI. Sanders BuT on the Other fide, if a man command I. S. to rob I. D. on Shooters-

hill, and he doth it on Gads-hill, or to rob him fuch a day, and he doth it

the next day, or to kill 1. D. and he doth it not himfelf but procureth /. B.

to do it ; or to kill him by poifon, and he doth it by violence ; in all thefe

cafes, notwithftanding the fad: be not executed in circumftance, yet he is ac-

ceflary neverthelefs.

Ibidem. gy-p if it be to kill /. S. and he killeth 7. D. miftaking him for /, S. then

the ads are diftant in fubflance, and he is not acceffary.

And be it that the fadts be of differing degrees, and yet of a kind :

As if a man bid 7. S. to pilfer away fuch things outofahoufe, and pre-

cifely reftrain him to do it fometime when he is gotten in without breaking of

the houfe, and yet he breaketh the houfe ; yet he is acceffiry tu the burglary :

for a man cannot condition with an unlawful aft, but he muft at his peril

take heed how he putteth himfelf into another inan's hands.

18 Eliz. in But if a man bid one rob 7. S. as he goeth to Sturbridge-fair, and he rob
Sanders cafe j^i^ ij^ jjig j^Qufc, the variance feems to be of fubflance, and he is not ac-

eeflary.
|>l.Coin.475.

Reg. 17. Dejide& officio ytidicis non recipitur quaejlio; fed defcientia.

Jive errorJit jurisfive JhHi.

Th e law doth fo much refpedl the certainty of judgments, and the credit

and authority of judges, as it will not permit any error to be aliigned that

impeacheth them in their truff and othce, and in wilful abufe of the lame j

but only in ignorance, and miftaking either of the law or of the cafe and

matter in fa6t.

F;N.br.fo.2i. And therefore if I willaffign for error, that whereas the verdid paffedfor

7 H. 7. 4. me, the court received it contrary, and lb gave judgment againlt me, this

Ihall not be accepted.

3H.6. Air.3. So if I will allege for error, that whereas 7. S: offered to plead a fufficient

bar, the court refufed it, and drove me from it, this error ihall not be al-

lowed.

=M.Dy.ii4. But the greateft doubt is where the court doth determine of the verity

of the matter in fadl ; fo that it is rather a point of trial than a point ofjudg-

ment, whether it fliall be re-examined in error.

1 Mar. 5. As if an appeal of maim be brought, and the court, by the affiftance

^^^'^P^'S of the chirurgeons adjudge it to be a maim, whether the party grieved
•/•40-35

j^^y bring a writ of error; and I hold the law to be he cannot.

8 H 4 " So if one of the Prothonotaries of the common pleas bring an affize of his

office, and allege fees belonging to the fame office in certainty, and ilfue is

'M^fDy.sg. taken upon thefe fees^ this iffue lliall be tried by the judges by way of exa-

If)^'^^'
^' mination, and if they determine it for the plaintiff, and he have judgment to

recover arrearages accordingly, the defendant can bring no writ of error of

this judgment, though the fees in truth be other.

2 So
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S o if a woman bring a writ of dower, and the tenant plead her hufhand^ H. 6. 23.

is ahve, this fhali be tried^ by proofs and not by jury, and upon judgment^,' .^^'^'^^^^'

given on either fide no error hes. 4. Afl' 5.

So if mil tie/ record be pleaded, which is to be tried by the infpedion of39A^- 9-

the record, and iudgment be thereupon given, no error lieth. ?Ed.4. 3.

So if in the alhze the tenant faith, he h counte dc Dale (^ nient nofme ic,VL6^^z.

counte^ in the writ, this fliall be tried by the records of the chancery, and ^j.^n- pi 24.

upon judgment given no error lieth. 19 Ed. 4. 6.

So if a felon demand his clergy, and read well and diftindltly, and the

tourt who is judge thereof do put him from liis clergy wrongfully, error fliall

never be brought upon the attainder.

So if upon judgment given upon confefl ion Or default, the court do afTefs^.'^fu^"

damages, the defendant ihall never bring a writ of error, though the damage
be outragious.

And it feemeth in the cafe of maim, and fome other cafesj that the

court may difmifs themfelves of dilculfing the matter by examination, and

J)ut it to a jury, and then the party grieved (hall have his attaint ; and there-

fore it feemeth that the court that doth deprive a man of his aftion, ihould

be fubjedl to an adlion ; but that notwithllanding the law will not have, (as

was faid in the beginning,} the judges called in queftion in the point of theif

office when they undertake to dilciils the ilTuCj and that is the true reafon

:

for to fay that the reafon of thefe cales ihould be, becaufe trial by the court ^' •^'^- ^4:,

iliould be peremptory as trial by certificate, (as by the Bifhop in cafe of baftar-l h. 6^37.'"

dy, or by the marflial of the King, c^f.) the cafes are nothing alike ; for the

reafon of thofe cafes of certificate is, becaufe if the court fliould not give cre-

dit to the certificate, but fliould re-examine it, they have no other mean but
to write again to the fame Lord Bifliop, or the fame Lord Marflial, which
were frivolous, becaufe it is not to be prefumed they would differ from their for-

mer certificate; whereas in thefe other cafes of error the matter is drawn before

a fuperiour court, to re-examine the errors of an inferiour court; and therefore

the true reafon is, as was faid; that to examine again that which the court had
tried, were in fubflance to attaint the court.

And therefore this is a certain rule in error, that error in law is ever of
fuch matters as do appear upon record; and error in fadl is ever of fuch mat-
ters as are not croffed by the record ; as to allege the death of the tenant at

the time of the judgment given, nothing appeareth upon record to the con-

trary.

So when the infant levies a fine, it appeareth not upon the record that hep.N.Br.zj.

is an infint, therefore it is an error in fad:, and fhall be tried by infpedion

'during nonage.

But if a writ of error be brought in the King's bench of a fine levied by
an infant, and the court by infpedtion and examination doth afiBrm the fine,

the infant, though it be during his infancy, fliall never bring a writ of error

in the parliament upon this judgment ; not but that error lies after error, butzR. 3. 20.

becaufe it doth now appear upon the record that he is now of full age, there-

fore it can be no error in fait. And therefore if a man will affign for error ^•^•^'- ^''

that fift, that whereas the judges gave judgment for him, the clerks entred '
'^'^'

it in the roll againft him, this error fliall not be allowed ; and yet it doth not

touch the judges but the clerks : but the reafon is, if it be an error, it is

an error in fad ; and you fliali never allege an error in fad contrary to the

record..

Reg.
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Reg. 1 8. Perjona conjtmSfa aeqiiiparaiur intercjje proprio.

The law hath that relpeft of nature atid conjunction of blood, as in divers'

cafes it compareth and matcheth nearnefs of blood with confidciation of prolit

and intereft j yea, and in fome cafes allowetli of it more flrongly.

7&8Eliz. Therefore if a man covenant in confideration of blood, to ftand feifed

to the ufe of his brother, or fon, or near kinfman, an life is well raifcd of this

covenant without tranfmutation of pofTellion ; neverthelefs it is true, that con-

fideration of blood is naught to ground a perfonal contradt upon ; as if ] contradl

with my fon, that in confideration of blood I will give unto him fuch a funi

of money, this is a nudum pa6lu?n, -and no ajfumf/it licth upon it ; for to

fubjedl me to an aftion, there needeth a confideration of benefit ; but the ufe

the law raifeth without fuit or a<ition ; and befides, the law doth match real

confiderations with real agreements and covenants.

igEd. 4. 5. So if a fuit be commenced againft me, my fon, "or brother, I may main-

19 Ed. 4. 22- tain as well as he in remainder lor his intereft, or his laAvyer for his fee; and

3iH.6.ii;!i6.if iTiy brother have a fuit againft my nephew or coulin, yet it i.. at my
22 H. 6.5. eledion to maintain the caufe of my nephew or coufin, though the adveflfe

llnt.e. W-^^ ^^ nearer unto me in blood.

14H.7. 2. So in challenges of juries, challenge of blood is as good as challenge with-

i4&i5Eliz. in diftrefs, and it is not material how far off the kindred be, fo the pedi-

21 Ed. 4. 75-gi-ee can be conveyed in a certainty, whether it be of the half blood or
^^•""•^^^-

thole.

fj H. 6. 17. So if a man menace me, that he will imprifon or hurt in body my father^

39 H. 6. so- or my child, except I make fuch an obligation, I fliall avoid this durelTe, as

18H. 6. 21 well as if the durelTe had been to mine own perfon :' and yet if a man me-
15 Ed. 4. 1, nace me, by taking away or deftruftion of my goods, this is no good durefle

7^Ed /2?'^° plead; and the reafon is, becaufe the law can m.ake me reparation of that

2oAff. 14. lofs, and fo it cannot of the other.

Perk. f. 4. So if a man under the years of twenty one, contrad: for the nurfing of

his lawful child, this contracl is good, and fliall not be avoided by infancy,

no more than if he had contracted for his own aliments or erudition.

Reg. 19. IS:on impcdit daufula dcrcgatoria, quo minus ab eadcm potvjiate res

dijjohantur a quihus conjtituuntur.

Acts which are in their natures revocable, cannot by ftrength of words

be fixed or perpetuated
; yet men have put in ure two means to bind them-

felves from changing or dilTolving that which they have fet down, whereof

one is claujula derogatoria, the other interpofitiojuramenti^vAxzxtoi \kvt former

is only pertinent to the prefent purpofe.

This daufula derogatoria is by the common practical term called daufida

non obJla}tie, and is of two forts, de praeterito ^ defuturo, the one weaken-

ing and difannuUing any matter pa ft to the contrary, the other any matter to

come, and this latter is that only whereof we fpeak.

The daujula non objlante defuturo^ the law judgeth to be idle and of no

force, becaufe it doth deprive men of that which of all other things is moft in-

cident to human condition, and that is alteration or repentance.

Therefore if I make my will, and in the end thereof do add fuch like

claufe, [Alfo my will is if I fliall revoke this prefent will, or declare anv new
will, except the fame fliall be in writing, fublcribed with the hands of two

witneffes,
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wltneflls, thit fucli revocation or new dcclar.ition fliall bo uttcily void, and

by thefe prcfents 1 do declare the fame not to be my will, but this my former

will to lland, any llich pretended will to the contrary notwitlillanding] yet

neverthelefs this claule or any the like never lb cxadly penned ; and althongii

it do reliraia the revocation but in circumllance and not altogether, is of no

force or efhcacy to forafy the former will againlt the fecond ; but I may by

parol! without writing repeal the lame will and make a new one.

S o if there be a Itatute made that no flierifi' Ihall continue in his office 28 Ed. 3.

above a year, and if any patent be made to the contrary it fliall be void ; and"P-7-

If there be any claiifuUi dc non objlantc contained in fuch patent to difpenfec,^,, ' o.

^'

with this prefent ad, tliat fuch claufe alio fliall be void
;
yet neverthelels a pa- 2 fl- 7- 6-

tent of the flieriff 's office made by th^ King for term of life, with a non ob~

(lante, will be good in law contrary to fuch flatute, which pretendeth to ex-

clude rion objliintes ; and the realon is, btcaufe it is an infeparable prerogative

of the crown to difpcnfe with politick flatutes, and of that kind j and then

the derogatory claufe hur^elh not.

So if an ad of parliament be made wherein there is a claufe contained,

that it fliall not be l.iwful for the King by authority of parliament, during

the fpace of feven years, to repeal and determine the fame ad, this is a void

claufe, and fuch ad may be repealed within the feven years ; and yet if the

parliament fliould enad in the nature of the antient lex regia^ that there

fhould be no more parliaments held, but that the King fliould have the au-

thority of the parliament ; this ad were good in law, quia potejlas fupretna

feipfum dijfohere poteft, ligare ?ion pote/l : for as it is in the power of a man
to kill a man, but it is not in his power to fave him alive, and to reftrain him
from breathing or feeling ; fo it is in the power of a parliament to extinguilh

or transfer their own authority, but not whilll the authority remains entire,

to reflrain the fundions and exercifes of the fame authority.

So in 28 of K. II. VIII. chap. 17. there was a flatute made, that all ads
that pafTed in the minority of Kings, reckoning the fame under the years of
twenty four, might be annulled and revoked by thek letters patent when
they came to the fame years; but this ad in the firfl of K.£i. VI. who waS14EI.Dy.31j.

then between the years of ten and eleven, cap. 1 1. was repealed, and a new
law furrogate in place thereof, wherein a more reafonable liberty was given j

and wherein, though other laws are made revocable according to the provi-

fion of the former law with fome new form prefcribed, yet that very law ofP' Com 563.

revocation, together with pardons, is made irrevocable and perpetual, fb that

there is a dired contrariety between thefe two laws; for if the former
ftands, which maketh all later laws during the minority of Kings revocable

without exception of any lav/ whatlbever, then that very law of repeal is

concluded in the generality, and lb it felfmade revocable : on the other fide,

that law making no doubt of the abfolute repeal of the firft law, though ir

felf were made during the minority, which was the very cafe of the former
law in the new provilion which it maketh, hath a precife exception, that the
law of repeal lliall not be repealed.

But the law is, that the firfl law by the impertinency of it was void ^^
initio K§ ipfo faBo without repeal, as if a law were made, that no new flatute

fhould be made during feven years, and the fame flatute he repealed with-
in the feven years, if the firfl flatute fliould be good, then no repeal could
be made thereof within that time i for the law of repeal were a new law,
and that were difabled by the former law ; therefore it is void in it felf and

Vol. IV. M the
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the riile holds, ferpetua lex eji, nullam legem hiimanam ac pofitham perpe-

tuam f[fe ; & clauj'ula quae abrogationem excludit initio non valet.

Neither is tlie diffaence of the civil law fo rcafomble as colourable,

for they dirtinguiih and fay that a derogatory claufe is good to difable any

later adt, except you revoke the fame claufe before you proceed to eftablilji

any later diipontion or declaration ; for they fay, that clauj'ula derogatoria ad

alias fcqiientcs •voluntates pojita in tejiamento (viz. ji tejlator dicat qd'Ji conti-

gcrit eum facere aliud tejlamentuvi non vult illud vakre) operatur quod fe-

qucm di/pojitio ab ipfa claiifulareguletur, ^ per confequens quod fequens dijpo-

Jitio dncatur Jim 'uoluntate ^ o'f-c quod non Jit attendendum. The fenfe is,

that where a former will is made, and after a later will, the reafon why
without an exprefs revocation of the former will it is by implication revoked,

is becaufe of the repugnancy between the dil'pofition of the former and the

later.

But where there is fuch a derogatory claufe, there can be gathered no

fuch repugnancy ; becaufe ic feemetli that the teftator had a purpofe at the

making of the firll will to make fome fliew of a new will, which neverthe-

lefs his intention was Ihould not take place : but this was anfwered before
;

for if that claufe were allowed to be good until a revocation, then could no

revocation at all be made, therefore it mufl needs be void by operation of

law at hrll:. Thus much of claujula derogatoria.

Reg. 20. Aclus iticeptus, cujus perfcBio pendet ex voluntate partitim, rewca-

ri potefi ; fi autem pendet ex voluntate teniae perjonae^ vel ex contingenti^

revocai'i non protejl.

I N a£ls that are fully executed and confummate, the law makes this dif-

ference, that if the firfl parties have put it in the power of a third perfon,

or of a contingency, to give a perfedion to their adfs, then they have put it

out of their own reach and liberty; therefore there is no reafon they fhould

revoke them : but if the confummation depend upon the fameconfent, which

was the inception, then the law accounteth it in vain to reftrain them from

revoking of it ; for as they may fruftrate it by omiffion and ?ton feijdnce, at

a certain time, or in a certain fort or circumftance, fo the law permitteth them
to dilTolve it by an exprefs confent before that time, or without that circum-

rtance.

Therefore if two exchange land by deed, or without deed, and nei-

F. N. Br. 36. ther enter, they may make a revocation or dilTohition of the fame exchange

13H.7.13, '4- by mutual confent, fo it be by deed, but not by parol I ; for as much as the ma-
king of an exchange needeth no deed, becaufe it is to be perfeded by entry,

which is a ceremony notorious in the nature of a livery ; but it cannot be dif-

folved but by deed, becaufe it difchargeth that which is but title.

So if I contract with /. D. that if he lay me into my cellar three tuns of
' ^ '^'

wine before Mich, that I will bring into his garner twenty quarters of wheat

before Chriflmas, before either of thefe days the parties may by aflent diflblve

the contrad; -, but after the firft day there is a perfedion given to the con-

tmdl by adlion on the one fide, and they may make crofs releafes by deed or

paroll, but never dilTolve the contract ; for there is a difference between dif-

Iblving the contrail, and releafe or furrender of the thing contracted for : as

if lelTee for twenty year.- make a leafe for ten years, and atter he take a new
leafe for five years, yet this cannot inure by way of furrender : for a petty leale

3 derived
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derived out of a greater cannot be furrtndered back again, but inuretli only

by diffolution of contract ; for a leafe of land is but a contrait executory from
time to tinie of the profits of tjie land, to arife as a man may fell his corn or

his tythe to fpring or to be perceived for divers future years.

But to return from our digreliion : on the other lide, iflcontradl with
you for clodi at fucha price as /. S. Ihall name ; there if/, S. rcfuleto name,
the contract is void ; but the parties cannot diicharge it, becaufe they have

put it in the power of the third perfon to perfedl.

So if I grant my reverfion, though this be an imperfcd a£l before atturn- n H.7. iq.

ment
; yet becaufe the atturnment is the adt of a rtranger, this is not limply 'J^-

2-

revocable, but by a policy or circumftance in law, as by levying a fine, ormct'^g."^"'

taiaking a bargain and fale, or the like.

So if I prefent a clerk to the Bifhop, now can I not revoke this prefenta- 3'f^'J'F'fz-

tion, becaufe I have put it outofmy felf, thatis, in the Bifhop, by admiffionj ^k/' 'f^."

to perfedl my ad begun. 38 Eii. 3. 35^

The fune difference appeareth in nominations and eleftions; as if I enfe-i4Ed. 4. 2.

off /. S. upon condition to enfeoff fuch a one as /. D. ihall name within a

year, and /. D. name /. B. yet before the feoffment, and within the year,

/. D. may countermand his nomination and name again, becaufe no interefh

paffeth out of him. But if I enfeoff / S. to the ufe of fuch a one as /. Di
lliall name within a year, then if /. D. name /. B. it is not revocable, be-

caufe the ule paffeth prefently by operation of lav/.

So injudicial ads the rule of the civil law holdeth, fententia interlociitoria

revocari potefi^ dcjinitiva non potefi ; that is, that an order may be revoked,

but a judgment cannot; and the reafon is, becaufe there is a title of execution

or bar given prefently unto the party upon judgment, and fo it is out of the
judge to revoke, in courts ordered by the common law.

Reg. 21. Claufalavel dijpojitio inutilis per praefumpttonem 'vel caufam ?r*

motam, ex pojlfaBo non fidcitur.

CLAUSULA 'vel difpofitio inutilis are fiid, when the ad or the words
do work or exprefs no more than the law by intendment would have fup-
plied ; and therefore the doubling or iterating of that and no more^ which
the conceit of the law doth in a fort prevent and preoccupate, is reputed nuga-
tion, and is not fupported and made of fublbnce either by a foreign intend-

ment of fbme purpofe, in regard whereof it might be material, nor upon
any caufe emerging afterwards, which may induce an operation of thofe idle

words or ads

And therefore if a man devife land at this day to his fon and heir, tliis is,,^ s
a void devife, becaufe the difpofition of law did caft the fame upon the heirTM, 1.'

by defcent ; and yet if it be knight's-fervice land, and the heir within age,
^'- ''^'"^^

if he take by the devife, he fliall have two parts of the profits to his own ufe, ^
'

and the guardian fball have benefit but of the third ; but if a man devife land
to his two daughters, having no fons, then the devife is good, becaufe lie

doth alter the difpofition of law ; for by the law they fball take in copercenary, 29 H. S. D/.
but by the devife they fliall take jointly ; and this is not any foreign collateral '

2-

purpofe, but in point of taking of eflate.

So if a man make a feoffment in fee, to the ufe of hislall: will and tefla-

ment, thefe words of fpecial limitation are void, and the law referveth the
antient ufe to the feoffor and his heirs ; and yet if the words might fland,

then might it be authority by his will to declare and appoint ufes, and then

though
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thouT'h it were knighl's-feivice land, he might difpofe the whole. As if a

nun make afcoftmcnt in fee, to the ufe of the will and teliamcnt ofa Granger,

there the flranger may declare an ufe of the whole by his will, notwithftanding

it be knight's-lervice land ; but the realbii of the principal cafe i^, bccaufe ufes

before the llatute ofay H. VJIl. were to have been difpoled by will, and there-

fore before that flatute an ufe limited in the form aforefaid, was but a frivolous

limitation, in regard of the old ufe that the law referved was devifeable ; and

iqH. ?. ii.theftatuteofa/ // Vlll. altereth not the law, as to the creating and limiting of

jEd. 4. 8. iuiy uie, and therefore after that llatute, and before the llatute (jf wills, when

no lands could have been deviled, yet it was avoid limitation as before, and lb

continucth to this day.

But if I make a feoffment in fee, to the ufe of my laft will and teflament,

thereby to declare an eliate tail and no greater eflate, and after my death,

and after fuch eflate declared Ihall expire, or in default of fuch declaration

if)H. 8. II. then to the \\k of /. »S. and his heirs, this is a good limitation ; and I tnay by

'6£d. 4. 8. niy will declare an ulc of the whole land to a ftranger, though it be held in

knight's-fervice, and yet I have an eftate in fee limple by virtue of the old

ufe during life

!2 H. 8. 43
S o if I make a fcoftlnent in fee to the ufe of my right heirs, this is a

t)y. %oid limitation, and the ufe referved by the law doth take place ; and yet if

2oH.8.8.Dy. tjje lijj^it^tion fliould be good the heir lliould come in by way of purchafe,
7EI. 237.Dy.

^j^^ otherwife cometh in by defcent ; but this is but a circum fiance which

the law refpedeth not, as was proved before.

But if I make a feoffment in fee to the ufe of my right heirs, and the

10El.274.Dy right heirs of /. S. this is a good ufe, becaufe I have altered the difpofition

"of law ; neither is it void for a moiety, but both our right heirs when they

come in being lliall take by joint purchafe; and he to whom the firfl

jo^^l.Fuz.falleth lliall take the whole, fubjed neverthelefs to his companions tide,

Devife. 9. fo it have not defcended from the firfl heir to the heir of the heir : for a

man cannot be joint-tenant claiming by purchafe, and the other by defcent,

bccaufe they be ieveral titles.

So if a man having land on the part of his mother make a feoffment in

fee to the ufe of himfelf and his heirs, this ufe, though expreffed, fhall not

go to him and the heirs of the part of his father as a new purchafe, no

pl. 6. Dyer, more than it fliould have done if it had been a feoffment in fee nakedly with-

out confidcration, for the intendment is remote. But if baron and feme be,

and they join in a fine of the feme's land, and exprefs an ufe to the hufband

and wife and their heirs : this limitation Ihall give a ;oiat eliate by entierties

5 Ed. 4. 8. to them both ; becaufe the intendment of law would have conveyed the ufe
19 '1- 8. II.

jQ ^Y\Q feme alone. And thus much touching foreign intendments.

For matter ex poji jaBo^ if a leafe for life be made to two, and the fur-

vivor of them, and they after make partition : now thefe words (and the fur-

vivor of them) lliould feem to carry purpofe as a limitation, that either of

them fhould be ftated in his part for both their lives feverally ; but yet the

law at the firfl conflrueth the words but as words of dilating to defcribe a joint

3oAfrs.Fit2. eftate; and if one of them die after partition, there lliall be no occupant, but

^^H g^'
6 ^^^^ P'"'"^

^'"''^^^ revert.

^1. 7.Dy. So if a man grant a rent charge out of ten acres, and grant farther that

the whole rent fliall iffue out of eveiy acre, and dillrefs accordingly, and

afterwards the grantee purchafe an acre: now this claufe fliould feem to be

material to uphold the whole rent ; but yet neverthelefs the law at firll ac-

cepteth of thefe words but as words of explanation, and then notwithlland-

ing the whole rent is extind. So
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So if a gift in tail bs made upon condition, that if tenant in tail die with- 4- F-. 6. Com.

out ililic, it Hull be lawful for the donor to enter ; and the donee difcontinuc^?!'"^ '",';''

•and die without illlic : now this condition (liould fceni material to give him

beneht of entry, but becaufe it did at the firll limit the elfate according to

the limitation of law, it workcth nothing upon thib matter emergent after-

ward.

So if a gift in tail be made of lands held in knight's-fervicc with an ex-

prels refervation of the fame fcrvicc, whereby the land is held over, and the 22.\iTl'l.p,

gift is with warranty, and the land is evidted, and otiier land is recovered

in value againft the donor, held in Ibcage, now the tenure which the law

makes between ths donor and donee lliall be in focage, and not in knight's-

fervice ; becaufe tlie firff relcrvation was according to the owelty of fervice,

which, was no more than the law would have referved.

But if a gift in tail had been made of lands held in focage w'ith a refer-

vation of knight's-fervice tenure, and with warranty, then becaufe the intentl-

ment of law is altered, the new land Ihall be held by the fame fervice the loft

land was, without any regard at all to the tenure paramount : and thus much
of matter ex po/l paBo.

This rule iaileth where that the law faith as mucii as the party, but upon

foreign matter not pregnant and appearing upon the lame adt or con-

veyance, as if lelfee for life be, and he lets for twenty years, if he live fo

long; this limitation (if he live fo long) is no more than the law faith, but it

doth not appear upon the fame conveyance or att, that this limitation is nu-

gatory, but it is foreign matter in refpedl of the truth of the ftate whence

the leafe is derived : and therefore if lelfee for life make a feoffment in fee,

yet the flate of the lelfee for years is not enlarged againfi: the feoffee, othcr-

.wife had it been if fuch limitation had not been, bat that it had been left only

to the law.

So if tenant after poffibility make a leafe for years, and the donor confirms 15 h. 7. 4.

to the lelfee to hold without impeachment of waife during the life of tenant in per Keble.

tail, this is no more than the law faith ; but the privilege of tenant after pof-
pj^^.

' ^' ^ '

fibility is foreign matter, as to the leafe and confirmation : and therefore if

tenant after poifibility do furrender, yet the leflee fliall hold difpuniflia-

ble of wafle ; odrerwife had it been if no fuch confirmation at all had becji

made.

Also heed muft be given that it be indeed the fame diing which the law

jntendeth, and which the party exprelfeth, and not only like or refembling, and

fuch as may fland both together: for if I let land for life rendring a rent,

and by my deed warrant the fame land, this v/arranty in law and warranty ,3 Ed. 3.

in deed are not the fame thing, but may both Ifand together. 3^'
E. i. Fitz|

There remaineth yet a great quelfion on this rule. J^^^
'

'''

A principal reafon whereupon this rule is built, Ihould feem to be becaufe

fuch ails or claufes are thought to be but declaratory, and added upon igno-

rance of the law, and ex confuetiuiine ckricorum upon obferving of a common
.form, and not upon purpofe or meaning, and therefore whether by particular

and precife words a man may not controul the intendment of the law.

T o this I anfwer, that no precife or exprefs words will controul this in-

tendment of law; but as the general words are void, becaufe they lay con-

trary to that the law faith ; fo are they which are thought to be againll the

law: and therefore ifldevife my land being knight's-fervice tenure to my
heir, and exprefs my intention to be, that the one part flwuld defcend to

him as the third part apoointed by llatute, and the other he fliaU take by devile

Vol. IV. N te
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to his own ufe, yet this is void; for- the law faith, he i, in by dcfcent of the

whole, and I fay he fliall be in by devife, 'which is againtl tlie Law.
lit. pi. 364. j3LrT if I make a gift in tail, and fay upon condition, that if tenant in tail

difcontinuc and after die without ilfue, it ihall be lawful for me to enter

;

this is a good claufe to make a condition, becaule it is but in one cafe, and

doth not crofs the law generally: for if the tenant in tail in that cafe be dif-

feifcd, and a defcent caft, and die without ilTue, 1 tliat am ilie donor fl)all

not enter.
•'''' ''

But if the clauli* had been provided, that if tenant in tail difcontinue, or

fuffer a defcent, or do any other aft whatfocver, tliat after his death without

ifllie it fliall be lawful lor me to enter: now this is avoid condition, for it

importeth a repugnancy to law ; as if I would over-rule that where the law

faith I am put to my adion, I neverthelefs will referve to my felf an entry.

Reg. 22, Non 'v'ldetiir confenfum retinuijfe fi quh ex praejcripto mimintis
< aliquid irnmutavit.

Although choice and cledion be a badge of confent, yet if the firft

ground of the act be durefs, the law will not conftrue that the durefs doth

determine, if the party dureffed do make any motion or ofter.

Therefore if a party menace me, except I make unto him a bond of

40 /. and I tell him that I will not do it, but I will make unto him a bond of

zo /. the law (hall not expound this bond to be voluntary, but fliall rather

make conftrufiion that my mind and courage is not to enter into the greater

bond for any menace, and yet that I enter by compulfion notwithftanding in-

to the lefTer.

But if I will draw any confideration to my felf, as if I had faid, I will en-

ter into your bond of 40 /. if you will deliver me that piece of plate, now
the durefs is difcharged ; and yet if it had been moved from the durefTor,

who had faid at the hrft, you ihall take this piece of plate, and make me a

bond of 40 /. now the gift of the plate had been good, and yet the bond

fliall be avoided by durefs.

Reg. 23. Ambiguitas verhorum latens verijicationefuppletur ; nam quod

exfaSio oritur ambigiium ijerijicationefadii toUitur.

There be two forts of ambiguities of words, .the one \% ambigiiitai pa-

tens, and the other latem. Patens is that which appears to be ambiguous

upon the deed or inftrument : latens is that which feemeth certain and with-

out ambiguity, for any thing that appeareth upon the deed or inftrument

;

but there is fome collateral matter out of the deed, that breedeth the am-
biguity.

:: Ambiguitas patens is never holpen by averment, and the reafon is,

becaufe the law will not couple and mingle matter of fpecialty, which is

of the higher account, with matter of averment, which is of inferior ac-

count in law; for that were to make all deeds hollow, and fubjedt to aver-

ments, and fo in eftedl, that to pals without deed, which the law appointeth

Ihall not pafs but by deed.

Therefore if a man give land to /. D. {£?/. 5. Gf haeredibus, and do

not limit to whether of their heirs, it fhall not be fupplied by averment to

whether of them the intention was, the inheritance fliould be limited.

So
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So it" a mail give land in tail, though it be by will, the remainder in tail,

and addaprovi/o in this manner: Provided that if he, or they, or any ot'

them do any, C7t. according to the ufual clanlcs of perpetuities, it cannot be

averred upon the ambiguities of die reference of this claufe, that the intent

of the devifor was, that the reflraint Ihould go oiily to him in the remainder,

and the heirs of his body; and that the tenant in tail in poireflioa was meant
to be at large.

Of thefe infinite cafes might be put, for it holdcth generally that all am-
biguity of words by matter within the deed, and not out of the deed, fhall

be holpen by conrtrudion, or in fome cafe by election, but never by aver-

ment, but rather jhall make the deed void for uncertainty.

But if it be ambiguitiis Liteiis, then otherwile it is : as if I grant my manor
of aS". to /. F. and his heirs, here appeareth no ambiguity at all; but if the

truth be, that I have the manors both of South S. and North S. this ambi-
guity is matter in fidl ; and therefore it ihall be holpen by averment, whe-
ther of them was that the party intended Ihould pals.

So if I fet forth my land by quantity, then it fliall be fupplied by eledlion,

and not averment.

As if I grant ten acres of wood in fale, where I have an hundred acres,

whether I fay it in niy deed or no, that 1 grant out of my hundred acres,

yet here fhall be an eledion in the grantee, which ten he will take.

And the rcafon is plain, for the prefumption of the law is, where the

thing is only nominated by quantity, that the parties had indifferent intenti-

ons which fliould be taken, and there being no caufe to help the uncertainty

by intention, it fhall be holpen by eledtion.

But in the former cafe the difference holdeth, where it is expreffed, and
where not ; for if 1 recite. Whereas I am feifed of the manor of North .S".

and South S. I leafe unto you unum manerhim de S. there it is clearly an
eleftion. So if I recite. Where I have two tenements in St. Dunftans^ I

leafe unto you unum tencmentum^ there it is an eledlion, not averment of
intention, except the intent were of an eledtion, which may be fpecially

averred.

Another fort o^ ambiguitds latens is correlative unto thefe : for this am-
biguity Ipoken of before, is when one name and appellation doth denomi-
nate divers things, and the fecond, when the lame thing is called by divers

names.

As if I give lands to Chrift-Church in Oxford, and the name of the cor-

poration is Ecclcfia Cbr'ifii in un'roerjitate Oxford, this Ihall be holpen by
averment, becaufe there appears no ambigui:;y in the words : for this variance

is matter in fadl, but the averment lliall not be of intention, becaufe it doth
fland with the words.

For in the cafe of equivocation the general intent includes both the fpe-

cial , and therefore Hands with the words : but (o it is not in variance, and
therefore the averment mull be ofmatter, that do endure quantity, and not

intention.

As to fay, of the precindl of Oxford, and of the univerfity o^ Oxford, is

one and the fame, and not to fay that the intention of the parties was, that

the grant fliould be to Chrift-Church in that univerfity of Oxford.

Reg. 24. Licita bene mifcentur, formula nijijuris objlet.

The law giveth that favour to lawful a6ls, that although thev be executed
hy fcveral authorities, yet the whole aft is good, A s
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A s when tenant for life is, the remainder in fee, and they join in a livery

by deed or without, this is one good entire livery drawn from them both,

and doth not inure to a furrender of the particular eltate, if it be withoiiu

deed*, or confirmation of thofe in the remainder, if it be by deed ; but they

are all parties to the livery.

So if tenant for life be, the remainder in fee, and they join in granting a

rent, this is one folid rent out of both their eftates, and no double rent, or

rent by confirmation.

So if tenant in tail be at this day, and he make a leafe for three lives, and

Quaere. his own, this is a good leafe, and warranted by the ftatute of 32 ii/. VIII, and

yet it is good in part by the authority which tenant in tail hath by the com-
mon law, that is, for his own life, and in part by the authority which he hath

by the flatute, that is, for the other three lives.

So ifamanfeifed of lands devil'eabie by cufl:om,and of other land held ia

knight's-fervice, devife all his lands, this is a good devifc of all the land

cullomary by the common law, and of two parts of the other land by the

llatutcb.

S o in the flar-chamber a fcntence may be good, grounded in part upon

the authority given the court by the flatute of 3 H. VII. and in part upon

that antient authority which the court hath by the-common law, and fo up-

on feveral commifiions.

But ifthere be any form which the law appointeth to be obferved, which
cannot aeree with the diverfities ot authorities, then this rule faileth.

A s if three coparceners be, and one of them alien her purparty, the fe-

Videi.lnftit offee and one of the fiflers cannot join in a writ de part' J^ciaida, becaufe it

J 66. b. behoveth the feoffee to mention the flatute in his writ.

Reg. 2 5. Praefentia corporis tollit errorem nominis^ ^ Veritas iiominis iollit

errorem demonjlrationis.

There be three degrees of certainty.

1. Presence,
2. Name.
3. Demonstration or reference.

Whereof the prefence the law holdeth of greatefl dignity, the name in

the fecond degree, and the demonllration or reference in the lowefl, and al-

ways the error or talfity in the lefs worthy.

And therefore if I give a horfe to /. D. being prefent, and fiy unto him,

I. S. take this ; this is a good gift, notwithllanding I call him by a wrong
name : but fo had it not been if I had delivered him to a flranger to the ufe

of /. S. where I meant /, D.
So if I fay unto /. S. here I give you my ring with the ruby, and deliver

it with my hand, and the ring bear a diamond and no ruby, this is a good

gift notwithflanding I name it amifs.

S o had it been if by word or writing, without the delivery of the thing

it felf, I had given the ring with the ruby, although I had no fuch, but only

one with a diamond which I meant, yet it would have pafTed.

So if I by deed grant unto you by general words, all the lands that the

King hath pafTed unto me by letters patents dated 10 Alay, unto this prelent

* Scmble cleremcnt le ley d'eftre contrary in ambideux cafes, car lou ell fans fait, ell livery folement dc.

cellui in le rem' & furr' de jfanit' ten', autciment ferra forfeiture dc Ion ellate,&.- lou ell per fait, le iiverv'

pafl'a folement de tenant, car il ad le franktenement, vide accordant Snr Co. 1. i . 79. b. 77. a. "low. Com.
59. a. 140. 2 H. 5, 7. 13 H. 7. 14. 13 Ed. 4. 4. a. 27 II. 8, «3. M. 16. iX- 17. EJ. Jjy. 339.

3 indenture
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indenture annexed, and the patent annexed have date lojuly

; yet if it be

proved that that was tlie true patent annexed, the prcfcnce of the patent ma-
keth the error of the date recited not material ; yet if no patent had been
annexed, and there had been alio no other certainty given, but the reference

of the patent, the date wliereof was mif-recited, although I liad no other

patent ever of the King, yet nothing would have pifTcd.

Like law is it, but more doubtful, where there is not a prcfence, but a
kind of reprefentation, which is lefs worthy than a prefence, and yet more
worthy than a name or reference.

As if I covenant with my ward, that I will tender unto him no other mar-
riage, than the gentlewoman whofe picture I delivered him, and that pidturc

hath about \\. aetatisfiuie anno 16. and the gendewoman is feventeen vears

^old ;
yet neverthelefs if it can be proved that the pidure was made for

that gentlewoman, I may, notwithflanding this m.iftaking, tender her well

enough.

So if I grant you for life a way over my land, according to a plot intend-

ed between us, and after I grant unto you and your heirs a way according

to the firft plot intended, whereof a table is annexed to thefe prefents, and
there be fome fpecial variance between the table and the original plot, yet

this reprefentation fliall be certainty fufficient to lead unto the hrfl: pfot j and
you fliall have the way in fee neverthelefs, according to the firft plot, and
not according to the table.

So if I grant unto you by general words the land which the King hath
granted me by his letters patents, quarum tenor feqintur in haec verba, <^c.

and there be fome miflaking in the recital and variance from the original pa-

tent, although it be in a point material
;
yet the reprefentation of this whole

patent fliall be as the annexing of the true patent, and the grant (hall not be
void by this variance.

Now for the fecond part of this rule touching the name and the reference,

for the explaining thereof, it muft be noted what things found in demonftra-

tion or addition : as tirft in lands, the greatcft certainty is, where the land

hath a name proper, as the manor of Dale, Grandjield, 6cc. the next is equal

to that, when the land is fet forth by bounds and abuttals, as a clofe of pafture

bounding on the eafl part upon Efjij'den-ivood, on the fouth upon, &c. It is

alfo a fufficient name to lay the general boundary, that is, fome place of
larger precinft, if there be no other land to pafs in the fame precindt, as all

my lands in Dale, my tenement in S. Dunflm% parifli, (^c.

A farther fort of denomination is to name land by the attendancy they Iiave

to other lands more notorious, as parcel of my manor of D, belonging to fuch

a college lying upon 'Thames bank.

All thefe things are notes found in denomination of lands, becaufe tliey

be figns local, and therefore of property to fignify and name a place ; but

thefe notes that found only in demonftration and addition, are fuch as are

but tranfitory and accidental to the nature of the place.

As modo in tenura <^ occupntione of the proprietary, tenure or poffefTion is

but a thing tranfitory in relpedt of land ; Gencratio '-oaiit, generatio migrat,

terra autem vuinet in aeterjium.

So likevviie matter of conveyance, title, or inftrument.

A s, quae pcrqu'ijroi de I. D. quae dejcendebant a I. N. patre meo, or, in

praedicla indentura dimijjionis, or, in praediSlii Uteris patentibmjpecificat'.

So Yik&vi'iiic cojiiinent^ per aeftimationem 20 ncras, or if (^per aejiimatio-

nem) be left out, all is one, for it is undcrf^ood, and this matter of niea-

Voi.. IV. O fure.
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fure, although it feem local, yet it is indeed but opinion and obfervation of

men.

Th e diftindion being made, the rule is to be examined by it.

Therefore if I grant my clofe called Dale in the parifh of Hur/t, in the

county of Southampton, and the parilli likewife extendeth into the county of

Bcrkjhire, and the whole clofe of Dale lyeth in the county of Eerkjbire j

yet becaufe the parcel is efpecially named, the fdfity of the addition hurteth

not, and yet this addition is found in name, but (as it was fiid) it was lefs

worthy than a proper name.

So if I grant tenementwn meum, ox ovinia teneme?7ta men (for the uni-

verfal and indefinite to this purpofe are all one) in parochia SanSli Biitolpbi

extra Aldgate (where the verity is extra Bijhopfgate) in temtra Guiliebni,

which is true, yet this grant is void, becaufe that which founds in denomi-

nation is falfe, vvhich is the more worthy ; and that which founds in addition

is true, which is the lefs ; * and though in teniira Guilielmi^ which is tnie,

had been firft placed, yet it had been all one.

But if I grant tejicmentiim vieiivi quod perquifivi de R. C. in Dale, where

the truth was T. C. and I have nd other tenements in D. but one, this grant

is good,
-f

becaufe that which foundeth in name, {viz. in Dak) is true, and

that which founded in addition (viz, quodperquijivi, &c.) is only falfe.

So if I gr&nt prata mea in Dale continentia \o acraSy and they contain in-

deed twenty acres, the whole twenty pafs.

S o if I grant all my lands, being parcels manerii de D. in praediSlis Uteris

patentibus Jpecijicat\ and there be no letters patents, yet the grant is good

enough.

The like reafon holds in demonflrations of perfons, that have been declared

in demcnflration of lands and places, the proper name of every one is in

certainty worthiell : next are fuch appellations as are fixed to his perfon, or

at leaft of continuance, as fon of fuch a man, wife of fuch a hufband ; or ad-

dition of office, as clerk of fuch a court, ^c. and the third are actions or ac-

cidents, which found no way in appellation or name, but only in circum-

ftance, which are lefs worthy, although tliey may have a proper particular re-

ference to the intention of die grant.

And therefore if an obligation be made to 7. 5. filio ^ haeredi G. S, where

indeed he is a baftard, yet this obligation is good.

S o if I grant land Epifcopo nunc Londinenfi qui me erudivit inpueritia, this

is a good grant, although he never inftrufted me.

But ^ converjb, if I grant land to /. S. filio (^ kaeredi G. S. and it be true

that he is fon and heir unto G. S. but his name is Thomas, this is a void grant.

Or if in the former grant it was the Bifliop of Canterbury who taught me
in my childhood, yet fhall it be good (as was faid) to the Bifhop of London,

and not to the Bifliop of Canterbury.

The fame rule holdeth of denomination of times, which are fuch a day

of the month, fuch a day of the week, fuch a Saint's day or eve, to day, to

morrow j thefe are names of times.

But the day that I was born, the diiy that I was married; thefe are but

circumrtances and addition of times.

And therefore if I bind my felf to do fome perfonal attendance upon you
upon Innocent's day, being the day of your birth, and you were not born

that day, yet Ihall I attend. There.

* Semble icy le grant \i(i efte aflets bon, coe fuit refolu per cur', Co. lib. 5. Co. 10. a. vid. 33 H. 8.

Dy. 50. b. 12 El. ib. 292. b. & Co. lib. 2. fo. 33. a.

f Vid<{ jb. que contraria eft lex, car icy auxi le primer certainty eft faux.
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There refteth two quedions of difficulty yet upon this rule, firfl, of fuch

things whereof men take not fo much note as that they fiiall fail of this di-

flinfiion of name and addition.

A s, my box of ivory lying in my ftudy fealed up with my feal of arms,

my fuit of arras with the ftory of the nativity and pafTion ) of fuch things

there can be no name, but all is of defcription, and of circumflance, and of

thefe I hold the law to be, that precife truth of all recited circumftances is

not required.

But in fuch (Kingz ex imdtitudinefigfiorum colligitur identitasvi)-ay there-

fore though my box were fealed, and although the arras had the ftory of the

nadvity, and not of the pallion, if I hud no other box, nor no other fuit,

the gifts are good ; and there is certainty fufficient, for the law doth not

expeft a precife defcription of fuch things as have no certain denomination.

Secondly, Of fuch things as do admit the dillindtion of name and ad-

dition, but the notes fall out to be of equal dignity all ofname or addition.

As, prata meajuxtacommimemfoJjaminT). whereof the one is true, the

other falle, or tenementurn vieurn in tenura Guilielmi quod perquiftvi de R. C.

in praediB' Indent" fpedjicat\ whereof one is true, and two are falfe ; or two

are true, and one falfe.

So ad curiam quam tenehat die Mercurii tertio die Martii, whereof the

one is true, the other falfe.

In thefe cafes the former rule ex midtitiidincJignorum^ Cc. holdeth not

;

neither is the placing of the faUity or verity firfl: or lafl material, but all muft

be true, or elfe the grant is void ; always underflood, that if you can recon-Vide livers

cile all the words, and make no falfity, that is quite out of this rule, which
^^ft"auxi

^"^

hath place only where there is a dired: contrariety, or falfity not to be recon-

ciled to this rule.

A s if I grant all my land in 2). in tejiura /. S. which I pnrchafed of /. A^.

fpecified in a demife to /. D. and I have land in Z). whereof in part of them
all thefe circumftances are true, but I have other lands in D. wherein fome

of them fail, this grant will not pafs all my land in Z). for there thefe are

xeferences, and no words of falfity or error, but of limitation and reftraint.

THE
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THE

U S E of the LA W;
FOR

Prefervation of our Perfbns, Goods, and good

Names, according to the pra6lice of the Laws
and Cuftoms of this Land.

The Use of the Law, and wherein it principally confifteth.

rr^îHE ufe of the law confifteth principally in thefe three things

:

1. To lecure mens perfons from death and violence.

2. To dilpofe the property of their goods and lands.

3. For prefervation of their good names from ihame and infamy.

Surety to
^^^ fafety of perfons, the law provideth that any man {landing in fear of

keep the another, may take his oath before a juftice of peace, that he ftandeth in fear of
peace.

jjjg life, and the juftice fliall compel the other to be bound with fureties to

keep the peace.

Aaion for If any man beat, wound, or maim another, or give falfe fcandalous words
'^^^"''^^ ''-'^'^ that may touch his credit, the law giveth thereupon an adlion of the cafe

for the flander of his good name ; and an adtion of batteiy, or an appeal of

maim, by wliich recompence fliall be recovered, to the value of the hurt,

damage or danger.

Appeal of If any man kill another with malice, the law giveth an appeal to the wife

t^Thenfxr"°^^^^
dead, if he had any, or to the next of kin that is heir, in default of

of kin. a wife ; by wliich appeal the defendant convifted is to fufter death, and to

lofe all his lands and goods : but if the wife or heir will not fue, or be com-
pounded withal, yet the King is to punilh the offence by indiftment or pre-

fentment of a lawful inqueft and trial of the offender before competent judgesj

whereupon being found guilty, he is to fuffer death, and to lofe his lands and
goods.

Man ilaugh- If one kill another upon a fudden quarrel, this is man-flaughter, for which
ter, when a (^g offender muft die, except he can read ; and if he can read, yet muft he
forfeiture ot t r ^ • 11 11
goods, and '01^ his goods, but no lands.

when not. " And if a man kill another in his own defence, he fhall not lofe his life,

nor his lands, but he muft lofe his goods, except the party flain did hrft af-

fault him, to kill, rob, or trouble him by the high-way lide, or in his own
houfe, and then he ftiall lofe nothing.

Felode fe. And if a man kill hinifelf, all his goods and chattels are forfeited, but no
lands.

Felony by If a man kill another by misfortune, as fliooting an arrow at a butt or mark,
nnichance. or cafting a ftone over an houfe, or the like, this is lofs ox his goods and chat-

tels, but not of his lands, nor life.

1 If
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I p a horfe, or cart, or a beaft, or any other thing do kill a man, the horfe, Deodand,

beaft, or other thing is forfeited to the crown, and is called a Deodand, and

ulaally granted and allowed by the King to the bilhop almoner, as goods are

of thofc that kill thcmfelves.

The cutting out of a man's tongue, or putting out his eyes malicioufly,C""'"SO"t

is felony; for which the offender is to fuffer death, and lofe his lands andpSg^^"'^
goods. tyes, felony.

Butfor that all puniJJment is for example'sfakey it is good to fee the meatis

ivhereby offenders are drawn to their piinijhment ; and firjl for matter of
the peace.

THE ancient laws of E«^/r?W, planted here by the Conqueror, were,

that there Ihould be officers of two forts in all the parts of this realm

to preferve the peace

:

1. CONSTABULARll Pads.

2. CONSERFATORES Pacis.

The office of the conftable was, to arreft the parties that he had feenThe office of

breaking the peace, or in fury ready to break the peace, or was truly informed '^*^*^""''^^'^"

by others, or by their own confeliion, that they had frelhly broken the peace ;

which perfons he might imprifon in the Hocks, or in his own houfe, as his

or their quality required, undl they had become bounden with fureties to

keep the peace ; which obligation from thenceforth was to be fealed and de-

livered to the conrtable to the ule of the King. And that the conftable was

to fend to the King's exchequer or chancery, from whence procefs fliould

be awarded to levy the debt, if the peace were broken.

Bu T the conftable could not arreil any, nor make any put in bond upon

complaint of threatning only, except they had feen them breaking the peace,

or had come frcflily after die peace was broken. Alfo, thefe conlbbles fhould

keep watch about the town for the apprehenfion of rogues and vagabonds,

and night-walkers, and eves-droppers, fcouts, and fuch like, and fuch as go

armed. And they ought likewife to raife hue and cry againft murderersj

man-flayers, thieves and rogues.

Of this office of conftable there were high conftables, two ofevery hun- Highconfia-

dred ;
petty conftables one in every village ; they were in ancient time all ap-

J^'"'°'?^"5'

pointed by the fheriff of the fliire yearly in his court called the ftierift''s Turn, Petty confla-

and there they received their oath. But at this day they are appointed either ''''' ^"'^ ^^'"X

in the law-day of that precindl wherein they ferve, or elfe by the high con-^'
'^^^'

jftable in the feffions of the peace.

The ftieriff's Turn is a court very ancient, incident to his office. At the The King's-

firft it was ereiled by the conqueror, and called the King's-bench, appoint-
j?^"'^^*'''"

'"I
^ 1- 1 • I 1 1 J r t- 1 • n- ^-

1 T "ituted, and
Mig men ftudied in the knowledge ot the laws to execute juftice, as lubfti-itsjurifdic-

tutes to him in his name, which men are to be named, jujiiciarii adplacita^^°^-

coram rege affignati : one of them being called capitalisjuficiarius, the reft

his fellows ; in nuniber as pleafeth the King : of late but three jujiiciarii

,

holden by patent. In this court every man above twelve years of age was

to take his oath of allegiance to the King ; if he were bound, then his lord

to anfwer for him. In this court the conftables were appointed and fworn
;

breakers of the peace puniffied by fine and imprifonmeut ; the parties beaten

or hurt recompenfed upon complaints of damages ; all appeals of murder,

maim, robbery, decided ; contempts againft the crown, publick annoyances

Vol. IV. P againft
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agalnn: the people, trenfons and felonies, and uU other matters of wrong be-

twixt party and party for lands and gooci-..

Court of But the King feeing the realm grow daily more and more populous^ and

Marflulfea that this ouc court could not diljxitch all ; did tirft ordain that his niarrtial

ereftcd and
£]^oy^ j^^gp ^ coiirt, for controverfics arifing within the verge, which is with-

tioii within ill twelve miles of the chiefelt tunnel of the court, which did but cafe the

12 miles of Kjng's-bench in matters only concerning debts, covenants, and fuch like, of

tunnel!%V. thole of the King's houlhold only, never dealing in breaches of the peace, or

concerning the crown by any other perfons, or any pleas of lands.

Sheriff's Insomuch, as the King for farther eafe having divided this kingdom into

Turn inilitu- counties, and committing the charge ot every county to a lord or earl, did

|,^_^j^_'P°"^[-^'^direa that thofe earls, within their limits, ihould look to the matter of the

i./^e/.^W into peace, and take charge of the conftables, and reform publick annoyances,
counties, J5V.

.^^^^ fvvear the people to the crown, and take pledges of the freemen for

called c«?7« their allegiance; for which purpofe the county did once every year keep a
'vifusfra. court, Called the Iherift 's Turn ; at which all the county (except women,
^'^"

clergy, children under twelve, and aged above llxty) did appear to give or

renew their pledges for allegiance. And the court was called. Curia ''^'ijia

j'ranci plegiiy a view of the pledges of freemen ; or, Tuma comitatus.

Subdivifion At which mceiing or court there fell, by occafion of great aflemblies,
ofthe county j^yjs}^ yood-lhed, fcarcity of viftuals, mutinies, and the like milchiefs, which

hmdreds° are incident to the congregations of people, by which the King was moved

to allow a fubdiviiion of every county into hundreds, and every hundred to

have a court, whereunto the people of every hundred fliould be affembled

twice a year for furvey of pledges, and ufe of that juftice which was former-

ly executed in that grand court for the county ; and the count or earl ap-

pointed a bailiff untler him to keep the hundred court.

The charge BuT in the end, the Kings of this realm found it neceffary to have all

of the coun- execution of juflice immediately horn themfelves, by fuch as were more bound

from the than carls to that fervice, and readily fubjecl to corredion for their negli-

earls, and gence or abufe ; and therefore took to themfelves the appointing of a flieriff

committed
I j^^ eve,-y countv. Calling them Vicecomitcs, and to them directed fuch

to thelheritt. / . -' - -' .^ .

wnts and precepts tor executing jultice \w the county, as tell out needtul to

have been difpatched, committing to the Iheriff ciijlocUam cotnitatiis ; by

which the earls were fpared of their toils and labours, and that was laid up-

The fberiffi:, on the ihcriffs. So as now the Hieriff doth all the King's bufinefs in the
judge of all county, and that is now called the Iheriff 's Turn ; that is to fay, he is judge

courts^ cr\. of this grand court for the county, and alfo of all hundred courts not given

away from the crown.

County court H E hath another court called the county court belonging to his office,

l^^f^^^
^^°"'^" wherein men may fue monthly for any debtor daii-\agcs under 40 i. and may

iheriff. have writs for to replevy their cattel diflrained and impounded by others,

and there try the caufe of their diflrefs ; and by a writ called jiifticies, a man
may fue for any fum; and in this court the flieriffW a writ called an i-AV^fw/

doth proclaim men fued in courts above to render their bodies, or elfe they

be out-lawed.

The office of Tuis flicriffdoth ferve the King's writs of procefs, be they fummons, or

the iheriff. attachments to compel men to anfwer to the law, and all writs of execution

of the law, according to judgments of fuperior courts, for taking of mens
goods, lands, or bodies, as the caufe requireth.

Hundred- Xii E hundred courts were moft of them granted to religious men, noble-

whoma" firn^nen, and others of great place. And alfo many men of good quality have
granted. attained
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attained by charter, and fome by ufage within manors of their own, liberty

of kecpino; law-days, and to ule there juftice appertaining to a law-day.

Whosoever is lord of the hnndred court, is to appoint two high con- j^^rd of the

fral>les of the hnndred, and allb is to appoint in every village a peLty con- ii'jnHred to

liable, with a tithing-man to attend in his abfence, and to be at his com- ]'j'j'Pj"'^^j||^°

nandnicnt wheii he is prefent, in all fervices of his office for his aflillance. bles.

There have been by ufe and itatute law (befides furveylng of the pledges

of freemen, and giving the oatli of allegiance, and making tonftables) many
additions of powers and authority given to the ftewards of leets and law-days,

to be put in ure in their courts ; as for example, they may puniHi inn-keepers,

vi6lual!ers, bakers, butchers, poulterers, lilhmongers, and tradefmen of all

forts, felling with under weights or meafures, or at exceffive prices, or things

unwholefome, or ill made, in deceit of the people. They may punifh thole

that do flop, llraiten, or annoy the high-ways, or do not according to tlie

provilion enadted, repair or amend them, or divert water-couries, or deflroy

fry of fifh, or ufe engines or nets to take deer, conies, pheafants, or par- vvhat mat-

tridges, or build pigeon-houles ; except he be lord of the manor, or parlbn tt-rs they en-

of the church. They may allb take prefentment upon oath of the twelve
^'^"J^^'^^"^"^

fworn jury before them of all felonies ; but they cannot try the malefadlors, hw-days.

only they mufl by indenture delivei- over thole prefentments of felony to the

judges, when they come their circuits into that county. All thofe courts before

mentioned are in ufe, and exercifed as law at this day, concerning the flie-

rifF's law-days atid leets, and the offices of high conltables, petty conftablcs,

and tithing-iiien ; howbeit, with fome further additions by I'catute laws, lay-

ing charge upon tiiem for taxation for poor, for fdldlers, and the like, and

dealing without corruption, and the like.

Conservators of the peace were in ancient times certain, which were Confervators

afligned by the King to fee the peace maintained, and diey were called ioof^^pep-ce

the office by the King's writ, to continue for term of their lives, or at the Jrn^"f-i:°^

King's plealure. ^
or at the

For this fervice, choice was made of the beft men of calling in the conn- j^'^'^s ^ P'^^'

try, and but few in the fliire. They might bind any man to keep the peace, what their

and to good behaviour, by recognizance to the King with fureties, and they office was.

might by warrant lend for the party, diredip.g their warrant to the Iheriff or

conrtable, as they pleafe, to arreft the party and bring him before them. This

they iifed to do, when complaint was made by any that he flood in fear of

another, arid lb took his oath ; or elle, where the confervator himfelf did,

without oath or complaint, fee the difpolition of any man inclined to quar-

rel and breach of the peace, or to mif-behave himfelf in fome outragidus

manner of force or fraud : there by his own dilcretion he might fend for

fuch a fellow, and make him find fureties of the peace, or of his good

behaviour, as he Ihould fee caufe ; or elfe commit him to the coal if he re-

fuled.

The judges of either bench in /fi;'/?;;;/;;/?^^, barons of the exchequer, ma- Confervators

fter of the rolls, and juflices in eire and aliizes in their circuits, were all of" the peace

without writ coiifervators of the peace in all fliires of England, and conti-
theiVoffice"

hue to this day.

But now at this day confervators of the peace are out of ufe, and in lieujufiices of

of them there are ordained iuUices of peace, affisined by the Kintr'scommif-i'j^.'^'^
°'''^^'"'

... , . ,
'

, ^ ,^ T^- . 1 - ^ , ,
ed in heu ot

lions in every county, which are moveable at the Kings plealure; but the confervators.

power of placing and difplacing iiiffices of the peace is by ufe delesated from ''«^^^"^ °^

1 T" 1 /^1 11
* riacino- deli-

the King to the Chancellor. l^^^^^ % ,^,.

That Chancellor.
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That tliere fliouid be juftices of peace by commilTions, it was firfl: cnaded

by a ftatute made i Edw. III. and their audiority augmented by many ftatuties

made lince in every King's reign.

To fine of- TiiEY are appointed to keep four feiTions every year; that is, every quarter

fenders to the one. Thefe fciVions area fitting of the juilices to difpatch the affairs of their

n*^? w' re"-'
conimilfions. They have power to hear and determine in their Icffions, all

compenfe the felonies, breaches of the peace, contempts and trefpafles, fo far as to fine the
party gne-

Qffgnder to the crown, but not to award recompence to the party grieved.

flatiiyR. z- ^THEvare to fupprefs riots and tumults, to reflore pofleflions forcibly

"P- »°- ^^'- taken away, to examine all felons apprehended and brought before them j

iis^ount%ier to fee impotent poor people, or maimed foldiers provided for, according to

ti'inquier de the laws ; and rogues, vagabonds, and beggars punifned. They are both to

«odrfefon. Hcenfe and fupprefs ale-houfes, badgers of corn and vidluals, and to punifh

* Authority foreftallers, regrators, and engrofiers.
ofthejuites Through thefe, in efi^ed, run all the county fervices to the crown, as

taxations of fubfidies, muftering men, arming them, and levying forces, that

is done by a fpecial commifiion or precept from the King. Any of thefe ju-

ftices by oath taken by a man that he ftandcth in fear that another man will

Beating, kil- beat him, or kill him, or burn his houfe, are to fend for the party by warrant
''".?• burning of attachment diredled to the flierifF or conftable, and then to bind the party

Attadiments with fureties by recognizance to the King, to keep the peace, and alfo to ap-

forfuretyof pear at the next fcffions of the peace; at which next feflions, when every ju-

RccoOT^'
^'^^^ °f peace hath therein delivered all their recognizances fo taken, then the

zance of the parties are called and the caufe of binding to the peace examined, and both
peace deh-

parties being heard, the whole bench is to determine as they fee caufe, either

juftices at to continue the party fo bound, or elfe to difcharge him,
their feflions. The juftices of peace in their fefiions are attended by the conflables and

fionThel(f by
bailiffs of all hundreds and liberties within the county, and by the flierifF or

the juftices his deputy, to be employed as occafion fliall ferve in executing the precepts
of the peace, ^j^^ diredlions of the court. They proceed in this fort, the fheriff" doth fum-

mon twenty-four freeholders, difcreet men of the faid county, whereof fome

lixteen are feled:ed and fworn, and have their charge to ferve as the grand jury,

the party indidled is to traverfe the indicftment, or elfe to confefs it, and fo fub-

mit himfelf to be fined as the court fhall think meet (regard had to the offence)

except the punilhment be certainly appointed (as often it is) by fpecial ftatutes.

The authori- Th e juftices of peacc are many in every county, and to them are brought
ty of juftioes all traitors, felons, and other malefadlors of any, fort upon their firfi: appre-

out of'thdr heniion ; and that jufl:ice to whom they are brought examineth them, and
feffions. heareth their accufations, but judgeth not upon it ; only if he find the fufpi-

cion but light, then he taketh bond with fureties of the accufed to appear

either at the next afTizes, if it be a matter of treafbn or felony ; or elfe at the

quarter feflions, if it be concernii^ riot or mifbehaviour, or fome other fmall

offence. And he alfo then bindeth to appear thofe that give teflimony and

profecute the accufation, all the accufers and witnefTes, and fb fetteth the party

at large. And at the aflizes or fefTions (as the cafe falleth out) he certifieth the re-

cognizances taken of the accufed, accufers, and witnefles, who being there are

called, and appearing, the caufe of the accufed is debated according to law
for his clearins; or condemnino;.

But if the party accufed feem upon pregnant matter in the accufation^

and to the juflice, to be guilty, and the offence heinous, or the offender

taken with the mainour^ then the juflice is to commit the party by his war-

rant called a mittimus, to the goaler of the common goal of the county,

there
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there to remain until the afllzes. And then the jiiftice is to certify his accu£i-

tion, examination, and recognizance taken lor the appearances and profccu-

tion of the witnefles, fo as the judges may, when they come, readily proceed

with him as the law requireth.

The judges of the aflizes as they be now came into the place of the ju-lge^ of af-

ancient juftices in eyre, called jujiiciarii itinerantes, which in the prime '^'^- '" P''''.*^^

Kings after the conqueff, until //.Ill's time efpecially, and after in lefler- mea- JuLej^n
"^"

fure even to R. II's time, did execute the juftice of the realm ; they began in «"vie Temp.

this fort. ... ^' "
The King, notable to difpatch bufinefs in his own perfon, eredled the King's-

court of King's-bench. That not able to receive all, nor meet to draw the
J^^"?'''

^^^'

people all to one place, there were ordained counties, and the flieriffs Turns, county- '

hundred courts, and particular leets, and law-days, as before mentioned, '^?"|;'^'
^^-

which dealt only with crown matters for the publick ; but not the private h'.jndre""

'

titles of lands, or goods, nor the trial of grand offences of trcafons and fe- leets, ar.d

lonies. All the counties of the realm were divided into fix circuits: and ^^^^^j'^'^^^^j' .

two learned men well read in the laws of the realm, were affigned by the crown mat-

King's commiffion to every circuit, and to ride twice a year through thofe F'^" ' juftices

fliires allotted to that circuit, making proclamation beforehand, a convenient ;"
prh^ate^

time, in every county, of the time of their coming, and place of their fit- ti'ies of lands

ting, to the end the people might attend them in every county of that f^ fij^^^^^^"

court. fons and fe-

Thev were to flay three or four days in eveiy county, and in that time •°""=S' which

all the caufes of that county were brought before them by the parties grieved, courts med-

and all the prifoners of the faid goal in every fhire, and whatlbever contro- ^^^^ "°^ '"•

verfies arifing concerning life, lands, or goods.

The authority of thefe judges in eyre, is in part tranflated by afl of par- The authori-

liament to juftices of aifize, which be now the judges of circuits, and they ^y °^ ji'^se*

to ufe the fame courfe that juflices in eyre did, to proclaim their coming traniiat'ed to

every half year, and the place of their fitting. juftices of af-

Th e bufinefs of the juflices in eyre, and of the juftices of affize at this j^!'.

day is much lefTened, for that in H. Ill's time there was eredted the court ofaffizemucii

common-pleas at JVeJimitiJler, in which court have been ever fince, and yet lefi'ened by

are, begun and handled the great fuits of lands, debts, benefices and con- common-
°

tradfs, fines for affurance of lands and recoveries, which were wont to be pleas, erefted

either in the King's-bench, or elfe before the juftices in eyre. But the ffa-

tute of Mag. Chart, cap. ii. is negative againft it, viz. Communia placita

non feqiiantur curiam nojlram^ fed temantur in aliquo loco ccrto; which locm

certus mud: be the common-pleas
; yet the judges of circuits have now five Juftices of

commilFions by which they fit. ^^^-^ ^'^
^^r

rrt r n • • r^ r i • i- ^ i
"^^ commil-

Th e firft is a commiifion or oyer and terminer, directed unto them, and iions.

many others of the beft account, in their circuits ; but in this commiffion *^>'". ^"'^

.

the judges of alTize are of the Riorum, fb as without them there can be no\vhkhThe"
proceeding. judges are of

This commiffion giveth them power to deal with treafons, murders, and ^^
'^^°^"°''

all manner of felonies and mifdemeanors whatfoever 3 and this is the iargeft

commiifion that they have.

The fecond is a commiffion of goal-delivery, that is only to the judges Goal delivery

themfelves, and the clerk of the affiize afiTociate : and by this commiifion f''^^?/'?
°?'^'. .. '' to tne juJges

they are to deal with every prifoner in the goal, for what offence foever he and clerk of

be there, and to proceed with him according to the laws of the realm, and ^^-^ ^^'''^^

Vol. IV. Q the

in H. Ill's

time.
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the quality of his offence ; and tliey cannot by this commiiTion do any thing

concerning any man, but thofe that are prifoners in the goal. Tlie courle

now in ufe of execution of this commifhon of goal-delivery, is this. The;

is no priibner but is committed by fome juftice of peace, who before he

committed him took his examination, and bound his accufers and witnclfcb

to appear and profecute at the goal-dehvery. This juftice doth certify tJiclc

examinations and bonds, and thereupon the accufer is called Iblemnly into

the court, and when he appeareth, he is willed to prepare a bill ot indicf-

ment againfi; the prifoner, and go with it to the grand jury, and give evi-

dence upon their oaths, he and the witnefles ; which he doth : and then

the grand jury write thereupon either billa vera, and then the prifoner

ftandeth indifted, or elfe ignoramus, ajid then he is not touched. TJie

The manner grand jury deliver thefe bills to the judges in their court, and lo many a^

of the pro- f^ey f^^d iudorfed billa vera^ they fend for thofe prifoners, then is cverv

thejuifkesof^^^ii's imdidtment put and read to him, and they alTc him whether he be
circuits. guilty or not : if he faith guilty, his confelhon is recorded ; if he fiy nut

for the goal" S^^^'-y»
then he is afked how he will be tried} he anfwereth, by the coun-

dclivery. try. Then the fherift is commanded to return the names of twelve free-

holders to the court, which freeholders be fworn to make true delivery be-

tween the icing and the prifoner ; and then the indiftment is again read, and

the witnefTes fworn to fpeak their knowledge concerning the fatS, and the

prifoner is heard at large what defence he can make, and then the juiy go

together and conlult. And after a while they come in with a yerdift of

guilty or not guilty, which verdidt the judges do record accordingly. If any

priibner plead not guilty upon the indidm.ent, and yet will not put liimfelf

to trial upon the jury (or ftand mute) he fhall be preffed.

The judges, when many prifoners are in the goal, do in the end, before

they go, perufe every one. Thofe that were indifted by the grand jury,

and found not guilty by the feleel jury, they judge to be quitted, and fo

deliver them out of the goal. Thofe that are found guilty by both juries,

they judge to death, and command the llieriff to fee execution done. Thofe

that refufe trial by the country, or ftand mute upon the indidment, they

judge to be preffed to death : fome whofe offences are pilfering under twelve

pence value, they judge to be whipped. Thofe that confefs their indift-

ments, they judge to death, whipping, or otherwife, as their offence re-

quireth. And thofe that are not inditfted at all, but their bill of indictment

returned with ig jioramus hy the grand jury, and all others in the goal, againlt

whom no bills at all are preferred, they do acquit-by proclamation out of the

goal ; that one way or other they rid the goal of all the prifoners in it.

But becaufe fome prifoners have their books, and be burned in the hand,

and fo delivered, it is necelTaiy to fliew the reafon tliereof. This having

their books is called their clergy, which in ancient time began thus.

Books al- For the fcarcity of the clergy in tlie realm oi Engiai2u, to be dilpofed

J°wed
ill religious houfes, or for priefts, deacons, and clerks of parifhes, there was

<= ^'gy> ^-
^ prerogative allowed to the clergy, that if any man that could read as a

clerk were to be condemned to death, the biihop of the diocefe might, if

he would, claim him as a clerk, and he was to fee him tried in the face oi

the court whether he could read or not. The book was prepared and

brought by the bifliop, and the judge was to turn to fome place a< he ihould

think meet ; and if the prifoner could read, then the bifhop was to have liim

delivered over unto him, to difpofc of in fome places of the clergy as he
'

lliould
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fliould think meet : but either the bifliop would not demand him, or that

tlie prifoncr could not read, then was he to be put to death.

And this clergy was allowable in the ancient times and law, for all of- clergy al-

fences, whatfoever they were, except treafon, and the robbing of churches '°"'^'^ a"-

of their goods and ornaments. But by many flatutes made fmce, the cloigy ofent^s,'"ex-

is taken away for murder, burglary, robbery, purfc-cutting, horfe-ftealing, cept treafon

and diverfe other felonies, particularized by the flatutes to the judges ; and o"'dimches^

laftly, by a ftatute made i^ Elizabeth, the judges themfelves are appointed now taken

to allow clergy to fuch as can read, being not fuch oifcnders, from whom^^'i!>'-

clergy is taken away by any ftatute, and to fee them burned in the hand, 2. in burgla-

and fo difcharge them, without dehvering them to the bifhop ; howbeit, thc'T- 3-l^obbe-

bifhop appointeth the deputy to attend the judges with a book, to try whe-',^J'ji|;„
/"''''"

ther they can read or not. 5.Horre-

Th E third commiffion that the judges of circuits have, is a corruiiiffion |||-'j.'J|Sy^'"^

direded to themfelves only, and the clerk of aflize to take affizes, by which other c&n-

they are called juftices of afTize j and the office of thofe juftices is to do*;"-
J?/

'he

right upon writs called affizes, brought before them by fuch as are wrongful- j„jges are to

ly thruft out of their lands. Of which number of writs there was far allow clergy,

greater llore brought before them in ancient times than nowj for that ii^ens
^j^^^^^turned

leifins and poffeffions are fooner recovered by fealing leafes upon the ground, in the hand,

and by bringing an eje£lioneJirmae, and trying their title fo, than by the lo"S^-5^f/„°g'^J'j

fuitS of affizes. prifoners

The fourth commiffion, is a com.miffion to take Niji Prius d\te&.ed to without deii-

none but to the judges themlclves, and their clerks of affizes, by which tojj"|J;^^_

they are called juftices of Ni/i Prius. Thefe Niji Prius happen in this fort
; ^. commii-

when a fuit is begun for any matter in one of the three courts, the King's- '^^n t° take

bench, common-pleas, or the exchequer here above, and the parties in their aifeftedTo

pleadings do vary in a point of fad: ; as for example, if in an aftion of debt two judges,

upon obligation the defendant denies the obligation to be his debt ; or in any q"
^ije'^aj^zJ,

action of trefpafs grown for taking away goods, the defendant denieth that kji Prim.

he took them, or in action of the cafe for flanderous words, the defendant

denieth that he fpake them, &c. Then the plaintiff is to maintain and prove

tliat the obligation is the defendant's deed, that he either took the goods,

or fpake the words ; upon which denial and affirmation the law faith, that

iflue is joined betwixt them, which iflue of the tadl is to be tried by a ju-

ry of twelve men of the county, where it is fuppofed by the plaintiff" to

be done, and for that purpofe the judges of the court do award a writ of

Venire facias in the King's name to the ftieriff of that county, command-
ing him to caufe four and twenty difcreet freeholders of his county, at a

certain day, to try this iffue fo joined, out of which four and twenty, only

twelve are chofen to ferve. And that double number is returned, becaufe

fome may make default, and fome be challenged upon kindred, alliance, or

partial dealing.

These four and twenty tlie fheriff doth name and certify to the court,

and withal, that he hath warned them to come at the day according to their

writ. But becaufe at the firft fummons there falleth no puniihment upon the

four and twenty if they come not, they very feldom or never appear "P<^" ^^f'"mafner
the firft writ; and upon their default there is another writ * returned to the ofproceeding

flierift", commanding him to diftrain them by their lands to appear at a cer- of i"'^'ces ot

tain day appointed by the writ, which is the next term after, Nifi prius ./'«-courfe 'the

Jiiciarii noliri ad ajjifas capiendas venerint, &c. of which words the writ is judge» hold

I called'" ''^V^'^'."s*
or Nif I'niis.
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called a A/z// Prius, and the judges of the circuit of that county in that va-

cation, and mean time, before tlie day of appearance appointed for the jury

above, here by their commiffion of Niji Pritis^ have authority to take the

appearance of the jury in the county before them, and there to hear the

witnelTes and proofs on both fides, concerning the iflue of facft, and to take

the vcrdidl of the jury, and againfl; the day they fliould have appeared a-

bove, to return the verdidt read in the court above, which return is called

Poflea. a Pojka.

An d upon this vcrdidl, clearing the matter in fa£t, one way or other, the

judges above give judgment for the party for whom the verdift is found, and

for fuch damages and cofts as the jury do aflels.

By thofe trials called Nifi Prius, the juries and the parties are eafed much
of the charge they fliould be put to, by coming to Lotidon with their evi-

dences and witneffes ; and the courts of Wejlmu^er are eafed of much trou-

ble they fliould have, if all the juries for trials fliould appear and try their

caufes in thofe courts j for thofe courts above have little leiiure now : though

the juries come not up, yet in matters of great weight, or where the title

is intricate or difficult, the judges above, upon information to them, do re-

tain thofe caufes to be tried there, and the juries do at this day, in fuch caufes,

come to the bar at We/itJiinfter.

5. Commif- The fifth commiffion that the judges in their circuits do fit by, is the

^''iffion'of°the^°"^'^^^^°^^
of the peace in every county of tjieir circuit. And all thejufl^ices

peace. of the peace, having no lawful impediment, are bound to be prefent at the
Thejufticcs affizes to attend the judges, as occafion fliall fall out: if any make default,

and dieft" the judges may fet a fine upon him at their pleafure and difcretions. Alfo
rift" are to at- the Iheriff in every fliire through the circuit, is to attend in perfon, or by a

gesln^thar fiiffi'^is"^ deputy allowed by the judges, all that time they be within the

county. county, and the judges may fine him if he fail, or for negligence or mif-

behaviour in his ofiice before them ; and the judges above may alfo fine the

flierjfij for not returning, or not fufficient returning of writs before them.

Property in lands, bow gotten or transferred.

1. By entry,

2. By defcent.

3. By efcheat.

4. Most ufually by conveyance.

Of the pro^ j . |^R o p E R T V by entry is, where a man findeth a piece of land that no

?o'h^°gitncd JL °^^^^ pofiTefi^eth, or hath title unto, and he that fo findeth" it doth

by entiy. enter, this entry gaineth a property. This law feemeth to be derived from

this text, Terram dedit filiis hojnimim, which is to be underftood, to thofe

that will till and manure it, and fo make it yield fruit : and that is he that

entereth into it, where no man had it before. But this manner of gaining

All lands in
^'^'^^'^ ^as in the firll days, and is not now of ufe in England^ for that by

England vjeretho. conquefl, all the land of this nation was in the Conqueror's hands, and
the Conque- appropriated unto him; except religious and church lands, and the lands in

heid'of"hini, ^'''''^j which by compofition were left to the former owners, as the Con-
except, i.Re-queror found them; fo that none but the bifliopricks, churches, and the

cifurch-hnds "^^'^ °^ Keitt, Can at this day make any greater title than from the con-

2. The lands quefl, to any lands in England; and lands pofTefl'ed without any fuch title,

of^^/r"^"
are in the crown, and not in him that firll entereth; as it is in land left

by
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by the fca; this land belongcth to the King, and not to liim that hath the LmJ left b-

lands next adjoining, which was the ancient lea banks: this is to be under- '''<^ '^'^ ^'='

flood of the inheritance of lands, viz. that the inheritance cannot be gained thc^K.:n^°

by the lirfl: entry. But an ellate for another man's life by occupancy, may at

this day be gotten by entry. As a man called y/. having land conveyed unto

him for the life of /i. dieth without making any eftaic of it, tiiere, who-
Ibever firft entereth into tlie land after the deceafe of yl. getteth the proper-

ty in the land for time of the continuance of the eflate which was granted

to j4. for the life of B. which B. yet liveth, and therefore the f)id land can-

not revert till B. die. And to the heir of yf. it cannot go, for that it is not

any eftate of inheritance, but only an eftate for another man's life ; whicli is

not defcendable to the heir, except he be fpecially named in the grant, viz.

to him and his heirs. As for the executors of yl. they cannot have it, for

it is not an eftate teftamentary, that it fhould go to the executors as goods

and chattels fhould, fo as in truth no man can entitle himfelfunto thofe

lands; and therefore the law preferreth him that iirft- entreth, and he is

called occiipajis, and fliall hold it during the life of B. but muft pay the rent, Occupr.ncy.

perform the conditions, and do no wafte: and he m.ay by deed aflign it to

whom he pleafe in his life-time. But if he die before he affign it over, then

it fliall go again to whomfoever firfl entreth and holdeth ; and fo all the life

of B. fo often as it fliall happen.

Likewise, if any man doth wrongfully enter into another man's pof-

feflion, and put the right owner of the freehold and inheritance from it, he

thereby getteth the freehold and inheritance by difleifin, and may hold it

againft all men, but him that hath right, and his heirs, and is called a dil-

feifor. Or if any one die feifed of lands, and before his heir doth enter,

one that hath no right doth enter into the lands, and holdeth them frcm

the right heir, he is called an abator, and is lawful owner againft all men
but the right heir.

And if fuch perfon abator or difl"eifor (fo as the difleifor hath quiet poftef-

fion five years next after the dilleifin) do continue their poffeflion, and die

feifed, and the land defcend to his heir, they have gained the right to the

poffeflion of the land againft him that hath right, till he recover it by fit

adlion real at the common law. And if it be not fued for at the common
law, within threefcore years after the diffeifin, or abatement committed, the

right owner hath loft his right by that negligence. And if a man hath di-

vere children, and the elder, being a baftard, doth enter into the land, and
enjoyeth it quietly during his life, and dieth thereof fo feifed, his heirs fliall

hold the land againft all the lawful children, and their iffues.

Property of lands by defcent is, where a man hath lands of inheri- Property of

tance and dieth, not difpofing of them, but leaving it to go (as the law cafteth ^^"1^.^

by c&-

it) upon the heir. This is called a defcent in law, and upon whom the

defcent is to light, is the queftion. For which purpofe, tlie law of inheri-

tance preferreth the firft child before all others, and amongft children the

male before the female ; and amongft males the firft born. If there be no
children, then the brother ; if no brother, then fifters ; if neither brothers

Bor fillers, then uncles, and for lack of uncles, aunts ; if none of them,

then coufins in the neareft degree of confano-uinitv, with thefe three rules

of diverfities. i. That the eldeftmale fliall folely inherit; but if it come to of defcent:

females, then they being all in an equal degree of nearnefs fliall inherit all to-
''"'^^ ^'^^""

gether, and are called parceners, and all they make but one heir to the an-

ceftor. 2. That no brother or fifter of the half blood fliall inherit to his

Vol. IV. R brother
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Defcent.

Brother or biother or fiAcr, but as a child to his parents : as for example, if a man have
filler of the ^^^q vvive?, aiid by either wife a Ton, the cldeft. fon over-hving his father, is

ftaU^nof in-to be preferred to the inheritance of the father, being fee-fimpie ; but if lie

herittohi. entreth and dieth without a child, the brother fhall not be his heir, bccaufc

fuiefburon- he is of the half blood to him, but the uncle of tlie eldcft brother or fiiier

lyas'a child of the whole blood: yet if the eldeft brother had died, or had not entered

to his pa-
jj^ ^Yie life of the fither, either by fuch entry or conveyance, then the

youngeft brother fliould inherit the land that the father had, although it

were a child by the fecond wife, before any daughter by the firit. Tlie

third rule about defcents : That land purchafed fo by the party himlelf that

dieth, is to he inherited ; Hrft, by the heirs of the father's fiile, then if he

have none of that part, by the heirs of the ir^dier's fide. But land» de-

fcended lo him from his flither or mother, are to go to that fide o:;iy from

which they came, and not to the other fide.

Those rules of defcent mentioned before are to be underftood of fce-

fimples, and not of entailed lands, and thofe rules are reftrained by fome

Cuitomsof particular culloms of fome particular places: as namely, the cufloms of
certain pla-

j^gfjt^ that every male of equal degree of childhood, brotherhood, or kin-

'
'

dred, fliall inherit equally (as daughters ftiall being parceners ;) and in many
borough towns of England, the cuftom allowcth the youngeft fon to inhe-

rit, and fo the youngeft; daughter. The cuftom of Kenty is called Gaiel-

kind. The cuftom of boroughs, Burgh-Evglifi.

And there is another note to be obferved in fee-fimple inheritance, and

that is, that every heir having fee-fimple land or inheritance, be it by com-

mon law or by cuftom, of either Gavelkind ox Burgk-Englijh, is chargeable

fo far forth as the value thereof extendeth, with the binding ads of the un-

ceftors from whom the inheritance defcendeth ; and thefe adts are collateral

incumbrances, and the reafon of this charge is, !Q^n J'entit commodtim, Jen-

tire debet & incommodum Jive onus. As for example, if a man bind hiirifelf

and his heirs in an obligation, or do covenant by writing for him and his

heirs, or do grant an annuity for him and his heirs, or do make a warranty

of land, binding him and his heirs to w^arranty : in all thefe cafes the law
anceiiors, if

chanj;eth the heir after the death of the anceftor with this obligation, cove-

nant, annuity, and warranty ; yet with thefe three cautions : firft, that the

party muft by fpecial name bind himfelf and his heirs, or covenant, grant and

warrant for himfelf and his heirs ; otherwile the heir is not to be touched.

Secondly, that fome adtion muft be brought againft the heir, whillt the

land or other inheritance refteth in him unaliened away : for if the anceftor

die, and the heir, before an action be brought againft him upon thofe bonds,

covenants, or warranties, do alien away the land, then the heir is clean

difcharged of the burthen j except the land was by fraud conveyed awi.y

of purpofe to prevent the fuit intended againft him. Thirdly, that no heir

Every heir

having land

is bound by

the binding

adls of his

Dyer 1 14
Plowd.

Dyer 149.

Plowd. is farther to be charged than the value of the land defcended unto him

Daf and

Pf^/s cafe.

from the fame anceftor that made the inftrument of charge, and that land

alfo, not to be fold out-right for the debt, but to be kept in extent, and at

a yearly value, until the debt or damage be run out. Nevertheleis, it an

heir that is fued upon fuch a debt of his anceftor do not deal clearly with

the court when he is fued, that is, if he coine not in immediately, and by
way of confefilon fet down the true quantity of his inheritance defcended.

Heir charged and io fubmit himlelf therefore, as the law requireth, then that heir that

pjea*^"
otherwile demeaneth himfelf, fliall be charged of his own lands or goods,

and of his money, for this deed of his anceftor. As for example ; if a man
I bind
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bind himfelf ;tnd his heirs in an obligation of one hundred pounds, and dieth

leaving but ten acres of land to his heir, if his heir be fucd upon tlie bond,

and cometh in, and denieth that he hath any lands by defcent, and it is

found againft him by the verdidt that he hath ten acres ; this heir Ihall bu-

now charged by his fdfe plea of his own lands, goods and body, to pay thej',
'Y',"'^''*^

hundred pound, although the ten acres be not worth ten pound. cheat.
^

"

Prope rt y
-f-

of lands by efcheat, is where the owner died Icilcd of the lands'J vvo caufcs

in poffeflion without child or other heir, thereby the land, for hck of otlier
°*

n*^!"''^!;,

heir, is faid to efcheat to the lord of whom it is holden. This lack of heir 2. Attainder

happeneth principally in two cafes: Firft, where the land's owner is a baflard."'^"^'''^""'
'«'

Secondly, where he is attainted of felony or treafon. For neither can a T^'- . c
, - , '

'

, . • I 1
• 1 -1 1 • , .Attainder of

baltard have any heir, except it be his own child, nor a man attainted oftreaion enti-

trcafon, although it be his own child. ''>:th the

Upon attainder of treafon the King is to have the land, although he be landf ''be°"ifot

not the lord of whom it is held, becaufe it is a royal efcheat. But for felo- i»o'd'^" of

ny it is not fo, for there the King is not to have the efcheat, except the land
t',Ye 'in°at'-'^'^'

be holden of him : and yet where the land is not holden of him, the King tair.der of fe-

is to have the land for a year and a day next enfuing the judgment of the'°"/''r'^
^°^

attainder, with a liberty to commit all manner of wafte all that year in houfes, King ftall

gardens, ponds, lands, and woods. have but «»-

I N thefe efchcats two things are efpecially to be obferved ; the one is, the'".'Z'ut!"'

tenure of the lands, becaufe it direiieth the perfon to whom the efcheat be- In eichep.ts,

longeth, 'viz. the lord of the manor of whom the land is holden. 2. The ^^^.^

'^*^ ^^'^

manner of fuch attainder which draweth with it the efcheat. Concerning manner of

the tenure of lands, it is to be underftood, that all lands are holden of the ^*"* ^"^'"''"•

crown either mediately or immediately, and that the efcheat appertaineth to^oj go°"ii'^"

the immediate lord, and not to "the mediate. The reafon why all land is the lands cf

holden of the crown immediately, or by mefne lords, is this.
^'"^r I"*!)"'

Th e * Conqueror got by right of conqueft all the land of the realm into his and referved

own hands in demefne, taking from every man all eftate, tenure, property '^^"'^' ^"'^ ^^''

and liberty of the fame, (except religious and church lands, and the land in Kntght's-fsr-

Kt'tif :) and flill as he gave any of it out of his own hand, he referved fomevite /« capui

retribution of rents, or fervices, or both, to him and to his heirs j which re- fute/^"'"

fervation is that which is called the tenure of land. The refcrva.

I N which refervation he/had four inflitutions, exceeding politick and fuita- ^°"^ "? .

, 1 1 ri r unmlii, s-lcr-

ble to the Itate or a conqueror. vice.

First, Seeing his people to be part A^or/^^r/w, and part S(;xo?is, the Norma?n i^, Marriage

he brought with him, the Saxons he found here; he bent himfelf to conjoir. ^'
HorfcVo'r

them by marriages in amity, and for that purpofe ordained, that if thoie of i'-ivice.

his nobles, knights, and gentlemen, to whom he gave great rewards of lands
^^j''f°^j^p

ihould die, leaving their heir within age, a male within twenty-one, and a fe- 4. Frimer fei-

male within fourteen years, and unmarried, then the King iliould have the,''"

beftowing of fuch heirs in marriage in fuch a family, and to fuch perfons as the^ Conque-

he Ihould think meet; which intereft of nianiage went ftill implied, andiicr in the re-

doth at this day in every tenure called kni^ht's-fcrvicc.
flivice""

°^

The fecond was, to the end that his people Ihould flill be conferved in Refervation

warlike exercifes and able for his defence. When tbierefore he gave any good ^^^'
'j!° ^^7,

portion of lands, that might make the party of abilities or ftrcngth, he withal keep a horfe

referved diis fervice, that that party and his heirs having fuch lands, fliould °"''""^''

keep a horfc of fervice continually, and ferve upon him himfelf when the King^^ hhrThini-

Went to wars ; or elfe having impediment toexcufe his ovvn perlon, fliould find f<-if when the

•.inoLher'^''^S"'^"''*
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another to fcrve in l^iis place : wliicli fervice of horfe and mr^n, ii.a part. of that

tenure called knight's-fervice at this day.

But if the tenant himfclf be an infant, the King is to hold this land iiim-

fclf until he come to full age, finding him meat, drink, apparel, andotJicr

necefliiries, and finding a liorie and a man with the overplus, to rcr\'C in tJie

wars as the tenant himfelf Ihould do if he were at full age.

But if this inheritance defcend upon a woman that cannot fcrve by Iicr

fex, then the King is not to liuve the lands, flie being of fourteen years of

age, becaufe ihe is then able to have an hulband that may do the fervice in

perfon.

3 iniiitution * Th e third inftitution was, that upon every gift ofland the King refervcd a
of the Con- ^^^ ^^^ ,,j^ q.^j.]^ j.^ j^ji^j j-j^^ party to his faith and loyalty : that vow was called

that his te-' homage^ the oath fealty. Homage is to be done kneeling, holding hi&hands
nants by between the knees of the lord, faying in the Frefic/j tongue, I become your

vice^vow, i^a" of life and limb, and of earthly honour. Fealty is to take an oath upon
1. Homage, a book, that he will be a faithful tenant to the King, and do his fervice, and
^' ^^ ^^' pay his rents according to his tenure.

4.. Itiftiiution •]- The fourth inilitution was, that for recognition of the King's bounty by
was for re- every heir fucceeding his anceftor in thofe knight's-fervice lands, the King

the King's fliould \\A.\'t primer /eifiii of the lands, which is one year's profit of the lands.;

boiinty.every and Until ihis be paid, the King is to have pofleihon of the land, and then

oneVe°r^s^
to reftore it to the heir ; which continueth at this day in ufe, and is the very

profit of the caufe of fuing livery, and that as well where the heir hath been in ward as

J'.
'["'"' These before-mentioned be the rights of the tenure, called knipht's-fcrvice

Knight's-r«r- . .
i

• i • i r ; /• i

Tice /» capite^^^ capiti\ whicli IS as much to lay, as tenure de perjona regis ; and caput
is a tenure i/f being the cliiefeft part of the perfon, it is called a tenure in capite, or in
pn-foKa regis,

^-j^jef; j^^^ [^ jg ^jfg j-q ]jq noted, that as this tenure itj capite by knight's-

grand fer-^ fcrvicc generally was a great fafety to the crown, fo alfo the Conqueror infli-

jeanty were tutcd Other tenures in capite necefiary to his eftate ; as namely, he gave di-

att^hYfuHage^^''^ lands to be holdenofhim by fome fpecial femce about his perfon, or

of every heir, by bearing fome fpecial office in his houfe, or in the field, which have knight's-
which was

feryice and more in them, and thefe be called tenures by grand ferjeanty.

value of the Alfo he provided upon the firft gift of lands, to have revenues by continual
lands fo held, fervice of ploughing his land, repairing his houfes, parks, pales, caftles, and

Grand'fer- ^^ ^^^- ^'"'^ fometimes to a yearly provifion of gloves, fpurs, hawks, horles,

jeanty. hounds, and the like ; which kind of refervations are called alfo tenures in

J'"^ j'^^"~ciiicf, or in capite of the King, but they are not by knight's-fervice, becaufe

they required no perfonal fervice, but fuch things as the tenant may hire ano-
The inilitu- ther to do, or provide for his money. And this tenure is called a tenure

!/°L«//!""fd '^y focage in capite^ the word Jbca fignifying the plough; howbeit in

that it is'now this latter time, the fervice of ploughing the land, aiid of harveft works
turned into

jg turned into money-rent, for that the Kings do not keep tlieir demefne in

their own hands, as they were wont to do ; yet what lands were dc antiquo

dominio coronae, it well appeareth in the records of the exchequer called the

money-rent.

* Aid-money to make the King's eldefl fon a knight, or to marry his eldeft daughter, is like-

wife due to his Majeily from every one of his tenants in knight's-fervice, that hold by a whole fee

20 s. and from every tenant in focage, if his land be worth twenty pound per ann. 20 s.

•f-
Efcuage was iikewife due unto the King from his tenant by knight's-fervice : when his Maje-

fly made a voyage royal to war againft another nation, thole of his tenants that did not attend him
there for forty days with horfe and furniture fit for fervice, were to be afleffed in a certain fum by
sd of parliament, to be paid unto his Majefty ; yvhich afleffmcnt is called efcuage.

book
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book o^ Doom/day. And the tenants in ancient dcmefne, have many ini-

munities and privileges at this day, that in ancient tinies were granted unto

thofe tenants by the crown; the particulars whereof are too long to fetdown.

These tenures /;? capite, as well that hy Jocage, as the others by

knight's-fervice, have this property ; that the tenants cannot alien their lands

without licence of the King : if they do, the King is to have a line for the

contempt, and may feize the land, and retain it until the fine be paid. And
the reafon is, becaufe the King would have a liberty in the clioice of his te-

nant, fo that no man fhould prefume to enter into thofe lands, and hold thcni

(for which the King was to have thofe fpecial fervices done him) without

the King's leave ; this licence and fine as it is now digefted is ealy and of

courfe.

There is an ofiice called the office of alienation, where any man may Office of aii-

have a licence at a realbnable rate, that is, at the third part of one year's value ^'^t''^"-

of the land moderately rated. A tenant in capite by knight's-lervice or grand alienntion is

ferjeanty, was reftrained by ancient ftatute, that he Ihould not give nor alien the third part

away more of his lands, than that with the reft he might be able to do the^^i^g'of
"^"

fervice due to the King ; and this is now out of ufe; land mode-

An D to this tenure by knight's-fervice in chief was incident, that the King ''^'^'^ "''"^"

fhould have a certain fum of money called aid^ due, to be ratably levied a- Tenants by
mongft all thofe tenants proportionably to their lands, to make his eldeft fon knight's- fer-

a knight, or to marry his eldert: daughter. vice/^M/^.v,

And it is to be noted that all thofe that hold lands by the tenure of fo-make the

cage in capite (although not by knight's-fervice) cannot alien without licence, King's cldeft

and tliey are to fue livery, and pay primer feifm, but not to be in ward for oTto mafry

'

body or land. his eideft

Bv example and refemblance of the King's policy in thefe inflitutions ofYenimr'bv
tenures, the great men and gentlemen of this realm did the like fo near as focage /« 'ca-

they could; as for example, when the King had given to any of them two^fC"''
^^^^^

thoufand acres of land, this party purpoling in this place to make a dwel- were at firft

ling, or (as the old word is) his manfion-houfcj or his manor-houfe, did de- cheated.

vife how he might make his land a complete habitation to fupply him with atedl by great

all manner of neceflaries ; and for that purpofe, he would give of the ut- men m imi-

termoft parts of thofe two thoufand acres, loo or 200 acres, or more or ^j?||,°"
^°fiJg^

lefs, as he fliould tliink meet, to one of his moft trufly fervants, with fomeinditutionsof

refervation of rent to find a horfe for the Warsj and go with him when he t«""''«s. A

went with the King to the wars, adding vow of homage, and the * oath word manor.

of fealty, wardrtiip, marriage, and relief. Tliis relief is to pay five pound foi--'S"'g'^''5-f'=''-

cvery knight's fee, or after that rate for more or lefs at the entrance of every relcrveTto

heir; which tenant fo created and placed, was and is to this day called a common per-

tenant by knight's-fervice, and not by his own perfon, but of his nianors
;
"""^jj^j^^g''^

'J

of thefe he might make as many as he would. Then this lord would pro- by every te-

vide that the land which he was to keep for his own ufCj lliould be ploughed, "^"'^>,'

and his harveil brought home, his houfe repaired, his park paled, and the vi"'e^to his^

like : and for that end he would give fome lelTer parcels to fundry others, of '°''J< ^"^•

twenty, thirty, forty, or fifty acres: refcrving the fervice of ploughing a cer-j'g,".fej^by*

tain quantity, or fo many days of his land, and certain harvelt works or days the lord.

in the harvell to labour, or to repair the houfe, park pale, or otherwife, or

to give him for his provifion, capons, hens, pepper, cummin, rofes, gilli-

flowers, Ipurs, gloves, or the like : or to pay to him a certain rent, and to be

* Knight's-fervice tenure created by the lord, is not a tenure by knight's-fervice of the perfon of
the lord, but of his tn.inor.

Vol.. IV. S - fworn
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fwoni to be his faithful tenant, which tenure was called a focage tenure,

and is fo to this day, howbeit moil of the ploughing and harvell fervice are

turned into money rents.

Relief of te- *The tenants in focage at the death of every tenant were to pay relief,

nantinfo- which was not as knight's-fervice is, five pound a knight's fee: but it was,

yefr''sTent and fo is ftiU, ooe year's rent of the land ; and no wardHiip or other profit

and no ward- to the lord. The remainder of the two thoufand acres he kept to hirnfelf,

*rofit°u on
^"^

vvhich he ufed to manure by his bondmen, and appointed them at the courts

the dying ofof his manor how they ihould hold it, making an entry of it into the roll of
the tenant,

j-j^g remembrances of the adts of his court, yet flill in the lord's power to

Villenage or take it away ; and therefore they were called tenants at will, by copy ofcourt-

tenure by CO- roll ; being in truth bond-men at the beginning : but having obtained frce-

«1°'^'^°"'^'" dom of their perfons, and gained a cuftom by ufe of occupying their lands,

they now are called copy-iioiders, and are fo privileged, that the lord can-

not put them out, and all through cuftom. Some copy-holders are for lives,

one, two, or three fuccefTively ; and fome inheritances from heir to heir by

cuftom ; and cuftom ruleth thefe eftates wholly, both for widows eftates,

fines, herriots, forfeitures, and all other things.

Court baron, Manors being in this foit made at the firft, reafon was that the lord of

with the ufe the manor fliould hold a court, which is no more than to aflemble his tenants

"^ " together at a time by him to be appointed ; in which court he was to be in-

formed by oath of his tenants, of all fuch duties, rents, reliefs, wardfliips,

copy-holds, or the like, that had happened unto him ; which information is

called a prefentment, and then his bailiff was to feife and dillrain for thofe

duties if they were denied or with-holden, which is called a court baron : and

herein a man may fue for any debt or trefpafs under forty ftiillings vrJue. and

the freeholders are to judge of the caufe upon proof produced upon both
Suit to the fjjgg^ And therefore the freeholders of thefe manors, as incident to their

S-'d "^incident tenures, do hold by fuit of court, which is to come to the court, and there

to the tenure to judge between party and party in thofe petty adlions ; and alfo to inform

holderf
*^^'

the" lord of duties, rents, and fervices unpaid to him from his tenants. By
this courfe it is difcerned who be the lords of lands, fuch as if the tenants die

without heir, or be attainted of felony or treafon, ihaW have the land by ef-

cheat.

What attain- Now Concerning what attainders .fliall give the efcheat to the land; it is

^ive tiie
to be noted, that it muft either be by judgment ofdeath given in fome' court

efcheat to the of record againft the felon found guilty by verdidt, or confeflion of the felo-

d°en' ^! B'"""y' ^^ ^^ "^"^^ ^^ ^y out-lawry of him.

judgment. The out-lawry groweth in this fort; a man is indided for felony, being

2- By
Y^!^'^

not in hold, fo as he cannot be brought in perfon to appear and to be tried,

3. By out- iufomuch that procefs of capias is therefore awarded to the fheriff, who not

lawry, give finding him, returneth, 72cn efl inventus in balliva mea ; and thereupon an-

the !ord.^
" Other capias is awarded to the fheriff"; who likewiie not finding him maketh

Ofan attain- the fame return : then a writ called an exigent is direfted to the iherifi\, com-
der by out- nianding him to proclaim him in his county-court five feveral court days, to
^""^

yield his body ; which if the ftieriff" do, and the party yield not his body, he is

laid, by the default, to be out-lawed, the coroners there adjudging him out-

lawed, and the ftierift' making the return of the proclamations, and of the

judgment of the coroners upon the backfide of the writ. This is an attain-

der of felony, whereupon the oflfender doth forfeit his lands by an efcheat to

the lord of whom they are holden.

All money and efcuage money is Jikewife due unto the lords of their tenants.

I
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BtJT note, that a man found guilty of felony by veidift or confieffion, andprnycrofthe

praying his clergy, and thereupon reading as a clerk, and fo burnt in thc':''^^^)'-

hand and difcharged, is not attainted ; bccaufe he by his clergy prevcnteth

the judgment of death, and is called a clerk convift, who lofcth not his

lands, but all his goods, chattel?, leafes, and debts.

So a man indided, that will not anl'wer nor put himfclf upon trial, al- He that

thougli he be by this to have judgment of preffing to death, yet he doth for- '^^'"^p^h '""'e

feit no lands, but goods, chattels, leafes, and debts, except his offence bejandsrexcrp"

treafon, and then he forfeiteth his lands to the crown. for treafon.

So a man that killeth himfelf fhall not lofe his lands, but his goods, chat-^^ '^^^^ ^^^'

tels, leafes, and debts. So of thofe that kill others in their own defence, forfeite'th but

or by misfortune. his chattels.

A man that being purfued for felony, and .flieth for it, lofes his goods Flying for

for his flying, although he return and is tried, and found not guilty of the!-'^!'"'^* r^°'''
r r\

o J Icitureot

tact. goods.

So a man indicted of felony, if he yield not his body to tJie flieriff until He that

after the exigent of proclamation is awarded againft him, this man doth [''^''^'^''^ '^'^

forfeit all his goods for his long ftay, although he be not found guilty of the the exlee°nt

felony} but none is attainted to lofe his lands, but only fuch as have judg-f^o"" felony,

ments of death by trial upon verdid:, or their own confeffion, or that they g°ood""^
^'*

be by judgment of the coroner's out-lawed, as before.

Besides the efcheats of lands to the lords of whom they be holden for Lands en-

lack of heirs, and by attainder for felony (which only do hold place in fee- "''f^ ^i^^.''^^'

fimple lands) there are alfo forfeiture of lands to the crown by attainder offor treafon^

treafon; as namely, if one that hath entailed lands commit treafon, he for-stat 26 H.s.

feiteth the profits of the lands for his life to the crown, but not to the

lord.

And if a man having an eftate for life of himfelf, or of another, com- Tenant for

mit treafon or felony, the whole eftatc is forfeited to the crown, but no''*^
commit-

^ , , 1 ,
•' ' teth treafon or

efcheat to the lord. felony, there

But a copy-hold, for fee-fimple, or for life, is forfeited to the lord, and'^f" be no

not to the crown ; and if it be entailed, the lord is to have it during the brd!*"^

'°
'

^

life of the offender only, and then his heir is to have it.

The cuffom o( Kent is, that Gavelkind land is not forfeitable nor ef-

cheatable for felony : for they have an old faying ; the father to the bough,

and the fon to the plough.

If the huiband was attainted, the wife was to lofe her thirds in cafes ofThe wife

felony and treafon, but yet ihc is no offender; but at this day it is holden 'f'^'^^^. "^^^j,

by ftatute law, that flie lofeth them not for the hufband's felony. The re-withftanding

lation of thefe forfeits are thefe

:

the hufoand

I. That men attainted of felony or treafon, by verdidt or confeffion, doof fefo^ny.^

forfeit all the lands they had at the time of their offence committed ; and Attainder in

the King or the lord, whofoever of them hath the efcheat or forfeiture, fl''all[re°"Jn°bv

come in and avoid all leafes, ftatutes, or conveyances done by the offen-verdia, bon-

der, at any time fince the offence done. And fo is the law clear alfo, if a [^^'^''°''- °^^^"_''

man be attainted for treafon by out-lawry : but upon attainder of felony byfoiteth nil

out-lawry, it hath been much doubted by the law-books, whether the ^l^^^ '''?;'^

lord's title by efcheat fnall relate back to the time of the offence done, ortimeoVthe
only to the date of tefte of the writ of exigent for proclamation, whereupon offence com-

he is out-lawed; howbeit at this day it is ruled, that it fhall reach back to™'"^*^'

the time of the fad ; but for goods, chattels, and debts, the King's title
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j«ind fo it is {i^all look HO further back than to thofe goods, the party attainted by ver-

''i'ndcTof
^^'^^ °'' confcffion, had at the time of the verdidt and tonfellion, given of

Outlawry ; o-made, and in outlawries at the time of the exigent, as well in tr^afons as
tiicrwife It IS

feioiii^s ; whcrein it is to be obferved, that upon the parties firft apprchen-

derbyver- fion, the King's officers are to leize all the goods and chattels, and preferve

did, confef- tlicm together, difpending only fo mucli out of them, as is fit for the fu-

,^°";^f".j5°o*" Mentation of the perfon in prifon, without any wafting, or difpofingof them
their relation until couviftion '' and then the property of them is in the crown, and not

!ure of gool before.

and chattels. It is alfo to be noted, that perfom attainted for felony or treafon, have no
The King's capacity in them to take, obtain or purchafe, fave only to the ufe of the

°eiz"a felon's K-ing, until the party be pardoned. Yet the party giveth not back his lands

goods and or good^, without a fpecial patent of reftitution, which cannot reftore the

Ap"rion at b^°°^^ without an adl of parliament. So if a man have a fon, and then' is at-

tainted may tainted of felony or treafon, and pardon'd, and purchafeth lands, and then

P'"^'^^'^' ''"' hath iiliie another fon, and dieth ; the fon he had before he had his par-

the King's dou, although he be his eldeft; fon, and the patent have the words of re-

"!**• flrtution to his lands, fliall not inherit, but his fecond fon Ihall inherit them,

nt) I eiHtution and not the firft ; becaufe the blood is corrupted by the attainder, and ean-

in blood not be reftored by patent alone, but by aft of parliament. And if a man

of pTrhV^*^
have two fons, and the eldeft is attainted in the life of his father, and dieth

ment ; butawithout ifliic, the father Hving, the fecond fon ftiall inherit the father's

jsardon ena-
j^j^jg ^^^ j£ j.j-,g eldeft fon havc any iffue, though he die in the life of his

Dicth 3 mn.n j ' o
to purchafe, father, then neither the fecond fon, nor the iftlie of the eldeft, fliall inherit

Ehd the heir
j-f^g father's lands, but the father fhall there be accounted to die without heir;

tc^nld" hi- and the land (hall efcheat, whether the eldeft fon have iftiie or not, after-

Jierit thofe ward or before, though he be pardoned after the deatli of his father.
lands.

* Property of

tand by con- Property of lands by conveymice^ ^^fo'fl dijlrikited into ejlates, for years, for

^fy^"" d'-
life, in tail, and fee-fimple.

vided into, -^ J J t

F.Eftatesin

ftc. ^
I

^HESE*eftates are created by word, by writing, or by record. For

\. FoHife. JL eftates of years, which are commonly called leafes for years, they are

4. For years thus made ; whcre the owner of the land agreeth with the otlier by word
'^

'^r'^h
^""^ of mouth, that the other fhall have, hold, and enjoy the land, to take the

go to'theexe- profits thereof for a time certain of years, months, weeks or days, agreed
cutors, and between them ; and this is called a leafe parol : fuch a leafe may be made

heirs. by writing poll, or indented of demife, grant, and to farm let, and fo alfo

Leafes are to by fine of record ; but whether any rent be referved or no, it is not material.

by at'nindtr
Uuto thefe

-f"
leafcs there may be annexed fuch exceptions, conditions, and

1 In treafon. covenants, as the parties can agree on. They are called chattels real, and
::. Felony.

^j.g j^q^ inheritable by the heirs, but go to the executors, and adminiftrators,

4. By kiUinl^ and be faleable for debts in the life of the owner, or in the executors or
himfelf. 5. admJniftrators hands by writs of execution upon ftatutes, recognizances, judg-

6.° Standing nients of debts or damages. They be alfo forfeitable to the crown byout-
out.firV. y.Bylawry, by attainder for treafon, felony, or premunire, killing himfelf, flying

8°Petf'hrce--^°''
^^i°"y> although not guilty of the fadt, ftanding out, or refufing to be

ny. 9. Going tried by the county, by conviction of felony, by verdidt without judgment,
beyond the petty-larceny, or going beyond the fea without licence,

licence. 'These are forfeitable to the crown, in like manner as leafes for years;

mz. intereft gotten in other mens lands bv extending for debt upon judgment
in



USEOFTHELAW. 73
in any court of record, flatute merchant, flatute ftaple, reccgnl^^ances; whicliF.xrcnts upon

being upon ftatutes, are called tenants by ilatute merchant, or fla pie, the other 't^t. ilaple,

tenants by elegit, and by wardiliip of body and lands: for all thefe are cal-^"|^j'^vvard-

led chattels real, and goto the executors and admin iltrators, and not to the ftip of body

heirs ; and are filcablt- and forR'it.ible as leales for years are.
and lands are

Leases for lives are alfo called tree-holds: they may alfo be made by forfeitable,

word or writing. There mn(l be livery and feifin given at the making c^l^e^w- hxhk

the leafe by him, whom we call the lefibr ; vvhoconieth to the door, back-^'y^.

fide, or garden, if it be a houlc, if not, then to fonie part of tlie hnd, and

there he expreffeth, that he doth grant unto the taker called the lefiee for

term of his life j and in feifin thereoi, he delivereth to him a turf, twig, or

ring of the door : and if the leale be by writing, then commonly there is a indorfc-ment

note written on the backlide of the leafe, with the names of thole witiieires°^''^'">''^^-

who were prefent at the time ot the livery of feifin made. This ellate is Leafe for life

not faleable by the fheriff for debt, but the land is to be extended for a yearly n»' fo ^^ ^°^,^

value, to fatisfy the debt. It is not forfeitable by out-lawry, except in cafes fj/^^bt'^buc

of felony, nor by any of the means before mentioned, of leafes for years ; extended at a

faving in an attainder for felony, treafon, premunire, and then only to tl^jg
yearly value.

crown, and not to the lords by efcheat.

And though a nobleman or other have liberty by charter, to have all fe- a man that

Ions goods
;
yet a tenant holding for term of life, being attainted of felony, '"th honn/e-

doth forfeit unto the King, and not to this nobleman.
'/J^' ^^{^'^

Ira man have an elfate in lands for another man's life, and dieth ; this have the e-

land cannot go to his heir, nor to his executors, but to the party that firrt|?^^^^^?p^'j|g*^'^^

entreth ; and he is called an occupant, as before hath been declared. attainted.

A leafe for years or for life may be made alfo by fine of record, or bar- *^'^*^''P^"^-

gain and fale, or covenant, to ftand feifed upon good confiderations of mar-

riage, or blood ; the reafons whereof are hereafter exprefled.

Entails of lands are created by a gift, with livery and feifin to a man, Ofefiate talis,

and to the heirs of his body j this word (body) making the entail, may be ^"'^ ^""^ '^^'^'^

demonflrated and reftrained to the males or females, heirs of their two bo- be limited.

dies, or of the body of either of them, or of the body of the grandfither By the ftat.

or father.
t-Hf^nEd

Entails of lands began by a flatute made in Ed.I's time, by which is time, e-

'

alfo they are fo much ftrengthened, as that the tenant in tail could not put ^^tes in tail

away the land from the heir by any aft of conveyance or attainder ; nor let ftrengthened,

it, nor incumber it, longer than his own life. that they

But the inconvenience thereof was great, for by that means, the land
^^"^^J

"L"*^'

being fo fure tied upon the heir as that his father could not put it from him, any attain-

it made the fon to be difobedient, negligent, and wailful, often marrying!^!'-

without the father's confent, and to grow infolent in vice, knowing, that convfnicnce

there could be no check of difinheriting him. It alfo mf.de the owners of that enfued

the land lefs fearful to commit murders, felonies, treafons, and manllaugh- ^ "'^" "

ters ; for that they knew none of thefe afts could hurt the heir of his in-

heritance. In hindred men that had entailed lands, that they could not

make the bell of their lands by fine and improvement, for that none upon

fo uncertain an eftate as for term of his own life, would give liim a fine

of any value, nor lay any great llock upon the land, that might yield rent

improved.

Lastly, thofe entails did defraud the crown, and many fubjefts of their The prcja-

debts ; for that the land was not liable longer than his own life-time ; which ^J"^,^ ^^.

caufed, that the King could not fafely commit any oifice of account to fuch ceived t~htre-

VoL. IV. T whofe^y-
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vvhofe lands were entailed, nor other men truft them with loan of mo-
ney.

, .^ TfiFSE inconvenicncies were all remedied by ads of parliament; as-

4//. vJinr.d namely, by a(ib of parliament later than tlie aft of entails, made 4 77. VII.

32//. VIU.
^2 //. VIII. a tenant in tail may difinhcrit his fon by a fine with pro-

tail by fir.'e. clamation, and may by tliat means alfo make it fubjedl to his debts and

fales.

6 i7. VIII. Bv a flatntc made 26//. VIII. a tenant in tail doth forfeit his lands for

jzHVni. treafon; and by another adt of parliament, 32 7/. VIII. he may make leafes-

good againft his heir for one and twenty years, or three lives ; fo that it be

not of his chief houfes, lands, or demefne, or any leafe in reverfion, nor

lels rent referved than the tenants have paid moft part of one and twenty

years before, nor have any manner of difcharge for doing waftes and /polls

:

•13 //. VIII. by ^ ftatnte made 33 77. VIII. tenants of entailed lands are liable to the

15 &"igZ' //S.King's debts by extent, and by flatutes made 13 and 39 £//2;. they are

^iriv leTs°
f^l^able for the arrearages upon his account for his office ; fo that now it

I. Not for- refteth, that entailed lands have two privileges only, Vv'hich be thefe. Firft,

feitable^for
j^^j. j^ |^j. forfeited for felonies. Secondly, not to be extended for debts af-

extend-ible ter the parties death, except the entails be cut off by fine and recovery.

for the debts g^^ jj- jg j-q be noted, that fince thefe notable llatutes and remedies pro-

.nfter^his^^'^'^^
vided by flatutes, to dock entails, there is ftartcd up a devife called perpetuity,

death : pro- which is an entail with an addition of a provilb conditional, tied to his

r d'ude'hTs
^^^^te, not to put away the land from his next heir ; and if he do, to for-

next heir. Iffeit his own cftate. Which perpetuities, if they lliould ftand, would bring

^'^''°''^Y°'^'i'i 2II the former inconvenicncies fiibjed: to entails, that were cut off by the

and the next fornier mentioned ffatutes, and far greater; for by the perpetuity, if he that

hcirmuften-ig j^, poffeffion ftart away never fo httle, as in making a leafe, or felling a

of'a perpe- I't^le quiUet, forgetting after two or three defcents, as often they do, how
luity, which they are tied; the next heir muff enter, who peradventure is his fon, his
IS an entail

i^j-Qj-j^gj-, uncle, or kiufman : and this raifeth unkind fuits, fetting all that
with an ad- ,,'.', , . - , ', .

=*
. ,

dition. kindred at jars, lome taking one part, lome another, and the prnicipal par-
Thefe pefpe-

ties wafting their time and money in fuits of law. So that in the end they

bring in all are both conftrained by neceffity to join in a fale of the land, or a great

the former part of it, to pay their debts, occafioned through their fuits : and if the

aeTof^eiiate- chief of the family for any good purpofe of well feating himfelf, by fel-

tail. ling that which lieth far off, to buy that which is near, or for the ad-

^^'^,^j^^"'^°of^'vancement of his daughters or younger fons, fliould have reafonaWe caufe

thofe perpe- to fell, this perpetuity, if it fliould hold good, reffraineth him. And more
tuities.

ij-jap, ,.]^3{.^ Avhere many are owners of inheritance of land not entailed, may,

during the minority of his cldeft fon, appoint the profits to go to the ad-

vancement of the yonnger fons and daughters, and pay debts ; but by en-

tails and perpetuities, the owners of thefe lands cannot do it, but they muffc

fuffer the whole to defcend to the eldeft fon, and lb to come to the crown

by v/arddiip all the time of his infancy.

''>uaerf, wht- Wh ERE FORE, feeing the dangerous times and untowardly heirs, they
ther it be might prevent thofe mifchiefs of undoing their houfes, by conveying the

ilrain'^menbt'^^'^*-^
from fiich heirs, if they were not tied to the ftake by thofe perpetui-

theie perpe'- ties, and reftrained from forfeiting to the crown, and difpofing it to their
tuities from

^^yp or to their children's eood ; therefore it is worthy of confideration, whe-
;Llicnation5,or

, .,, - -Y-i- • >iii/-j
tohnzard thetner It be better for tne lubjea and lovereign to have the lands fccured to
imJom^ of niens names and bloods by perpetuities, with all the inconvenicncies above-

thrifty ^'oiic- Tientioned, or to be in hazard of undoing his houfe by unthrifty poffcrity,

rity-

'

3 Th e
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The kft and greateft eflate of lands is fce-fimple, and beyond this there The laii and

is none of the foimer for lives, years, or entails; but beyond them is fee- gf'^|^^tf^ ^ f^^if*

Cmple. For it is the greatell, lall and uttennon; degree of eftates in land jfee-fimple.

therefore he that maketh a leafe for life, or a gifc in tail, may appoint a re- A remainder

mainder when he maketh another for life or in tail, or to a third in fce-*^'^"""^ '''^

J''

fimple J
but after a fee-fimplc he can limit no other eftate. And if a manan cihtc in

do not difpofe of the fee-fimple by way of remainder^ when he maketh thcw^"-fimpi=.

gifc in tail, or for lives, then the fee-iimple refleth in himfelf as a reverlion.

The difference between a reverfion and a remainder is this. The remainder The diif.-

, rente between
is always a fucceeding e(kte, appointed upon the gifts of a precedent ellate

^ rcmainJer

at the time when the precedent is appointed. But the reveriion is an eflateand arever-

left in the giver, after a particular ellate m;uie by him for years, life, or cn-^io"-

tail ; where the remainder is niade with tlie particular eftates, then it mnfl

be done by deeds in writing, with livery and feifin, and cannot be by words j

and if the giver will difpofe of the reverfion after it remaineth in himfelf, he A revfrfion

is to do it by writing, and not by word, and the tenant is to have notice of^^""°
j ^

it, and to atturn to it, which is to give his affent by word, or paying rent, or word,

the like; and except the tenant will thus atturn, the party to whom the ""e-
'^",i'^hrh"j

verfion is granted cannot have the reverfion, neither can he compel him by to the grant

any law to atturn, except the grant of the reverfion be by fine ; and then he «f the rever-

may by writ provided for that purpofe : and if he do not purchafe that writj-^l^jj^'tgnanf

yet by the fine the reverfion fhall pafs ; and the tenant fliall pay no rent, ex- not compel-

cept he will himfelf, nor be punifhcd for any wafle in houfes, woods, "Sfc^^l^/^^^^'i.'

unlefs it be granted by bargain and fale by indenture enrolled; thefe fee- where the re-

fimple eftates lie open to all perils of forfeitures, extents, incumbrances and ^''=''''°"

'^

fales. fine.

Lands are conveyed by thefe fix means j firft, by feoffment, which is, Lands may

where by deed lands are given to one and his heirs, and livery and feifin '^^""^''^^^^'

made according to the form and effe6l of the deed ; if a lefTer eftate than fee-ment. 2. By

limple be given, and livery of feifin made, it is not called a feoffment, ex-fi"<=- 3- ^7

cept tlie fee-fimple be conveyed, but is otlierwife called a leafe for life or gift ^"gy Jf^,

in tail as above-mentioned. 5- Bycove-

2. A fine is a real agreement, beginning thus, Haec eftjinalis concordia, e^c,
"J";",''

"

^^

This is done before the King's judges in the court of comm.on-pleas, con- what a f.ne

ccrning lands that a man fliould have from another to him and liis heirs, orj^'^^^"^'^^'°)^l^^

to him for his life, or to him and the heirs males of his body, or for years conveyed

certain, whereupon rent may be referved, but no condition or covenants, hereby.

This fine is a record of great credit; and upon this fine are four proclamations

made openly in the common-pleas ; that is, in every term one, for four terms

together ; and if any man having right to the fame, make not his claim with-

in five years after the proclamations ended, he lofeth his right for ever, ex- Five years

cept he be an infant, a woman covert, a mad-man, or beyond the feas, ^"d
^"J.'^^'^j^'^g^^

then his right is £ived ; fo that the claim be witliin five years after full age, , . An infant.

the death of her huiband, recovery of his wits, or return from beyond the \- ^^"^^5°^,

feas. This fine is called a feoffment of record, becaufe that it includeth all man. 4. Be-

the feofiment doth, and worketh farther of its own nature, and barreth en- yond fea.

tails peremptorily, whether the heir doth claim within five years or not, if
feoffment of

he claim by him that levied the fine. record.

3, Recoveries are where for affurances of lands the parties do agree, that^^'^at «co-

one fhall begin an adlion real againfl the other, as though he had good right^^"

to the land, and the other fliall not enter into defence againfl it, but allege

that he bought the land of /, H. who liad warranted unto him, and pray

that
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that 7. H. may be called in to defend the title, which /. H. Is one of the cry-

Common ers of the common-pleas, and is called the common-vouchee. Thib /. 7/.
voiiclicc one

j]^^}j apptjji- mi(j make as if he would defend it, but Ihall pray a day to be

oi the court, afilgned him in his matter of defence; which being granted him, at the day

he maketh default, and thereupon the court is to give judgment againft him ;

which cannot be for him to lofe his lands, becaufe he hath it not, but

the party that he hath fold it to hath that, who vouched him to war-

rant it.

judgment THEREFORE the demandant who hath no defence made againfl: it, muft

*°Indant a-
^'^^^ judgment to have the land againft him that he fued (who is called the

gainil the te- tenant) and the tenant is to have judgment againft 7. H. to recover in value
iiant in tail,

^q much land of his, where in truth he hath none, nor never will. And by

tenant to re- this device, grounded upon the ftridl principles of law, the iirft tenant lofeth

cover fo [\^q J^nd^ and hath nothing for it ; but it is by his own agreement for afTu-
much land m ^ u" ^l ^ u u^ -^

value of tlie
f^ince tu him that brought it.

common This recovery barreth entails, and all remainders and reverHons that
v^ouchee.

f}jould take place after the entails, favintr where the King is piver of the en-A recovery r ^
'

_
o t> b

barreth an tail, and kecpetli the reveriion to himlelt ; then neither the heir, nor ihe re-
eilate tail and

j-j^.^j^j^jg,.^ nor reverfion, is barred by the recovery.

and remain- Th e reafon why thc heirs, remainders, and reverfions are thus barred, is

tiers thereup- becaufe in ftrift law the recompence adjudged againft the crier that was

The reafon
vouchee, is to go in fuccellion of cftate as the land ftiould have done, and

why a com- then it was not reafon to allow the heir the liberty to keep the land it felf,

'""b "^^^h^^^^d alfo to have recompence; and therefore he lofeth the land, and is totruft

thofe in re» to thc rec(.)mpence.

mainder and Xhis Height was firft invented, when entails fell out to be fo irtconvenient

",
^^ as is before declared, fo that men made no confcience to cut them off, if they

inconvenien- could find law for it. And now by ufe, thofe recoveries are become com-
ces of eilates mon affurances againft entails, remainders, and reverfions, and are the greateft

brought in fecurity purchafers have for their money; for a fine will bar the heir in tail,

thefe recove- and not the remainder, nor reverfion, but a common recovery will bar

:i:Vad? them all.

now common UpoN feoffments and recoveries, the eftate doth fettle as the ufe and in-
*^°"^'^>'.^"'^^^

tent of the parties is declared by word or writing, before the aft was done

:

ces for land, as for example, if they make a writing that one of them fliall levy a fine,

Ujxin fines, make a feoffment, or fuffer a common recovery to the other ; but the ufe and

ai!d recove- i"tent is, that one Iliould have it for his life, and after his deceafe a ftranger

ries, the eftate to have it in tail, and then a third in fee-fimple. In this cafe the land fet-

j^°^'Jj.j- "/ jjj
tleth in an eftate according to the ufe and intent declared. And that by

the intent of reafon of the ftatute made 27 H. VIII. conveying the land in poffeftion to him
the parties,

jj^^j j-j^^j^j intereft in the ufe, or intent of the fine, feoffment, or recovery,

according to the ufe and intent of the parties.

Eirgalns, UpoN this flatute is likewife grounded the fourth and fifth of the fix con-
^'''"' ^'"' ™' vcyances, viz. bargains and fales, and covenants to ftand feifed to ufes ; for

ftand icifed tilis ftatutc, whereloever it findeth an ufe, conjoineth the poffeffion to it, and
to a ufe, are tumcth it into like quality of cftatc, condition, rent, and the like, as the ufe
all grounded u ^u

'

upon one fta-
''"tn.

tute. 4. The ufe is but the equity and honeftytohold the land in confcientia boni

What a ufe viri. As for example ; I and you agree that I fhall give you money for your

land, and you Ihall make me affurance of it. I pay you the money, but you
made me no affurance of it. Here although the eftate of the land be ftill in

you, yet the equity and honefty to have it is with me ; and this equity is

called

15.
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called the ule, upon which I had no remedy but h\ chancery, until this fla-

tute was made of" 27 H. VIII. and now this llatute conjoineth and convcyeth ^^o^^ 27 ^^^

the land to him that ]:fath the ui'c. I for my money paid to you, have the ^^ remedy"*

land it felf, without, any other conveyance from you ; and it is called a bar- for aufe, but

gain and fale. ..?,.. .

in chancery.

But the parliament that made that ftatute did forefee, that it would be The Hat. of

mifchievous that mens lands fhould fo fuddenly upon the payment of a little -7 -f^ 8. doth

money be conveyed from them, peradventure in an alehoufe or a tavern up-"pon''^hgp!,y-

on ftrainable advantages, did therefore gravely provide another adt in the ment ofmo-

fame parliament, that the land upon payment of this money fliould not P^fs "T ^ "'h""l

away, except there were a writing indented, made between the faid twoed andenrol-

parties, and the laid writing alfo within fix months inrolled in fome of the'^'^''-

courts at Wefimwjhi-, or in the feffions-rolls in the fliire where the land ly- 27 /f. 8. °cx-

eth; unlefs it be in cities or corporate towns where they did ufe to enroll t^^ndeth not

deeds, and there the ftatute extendeth not.
. whele^hey

5, The fifth conveyance is a covenant to ftand feifed to ufes : it is in did enroll

this fort ; a man that hath a wife and children, brethren, and kinsfolks, may'^'-'^'^^-

by wridng under his hand and leal agree, that for their or any of their pre- '^ 7^^"?
"f ,

ferment he will ftand feifed of his lands to their ufes, either for life, into a^ufe/"^

tail, or fee, fo as he Ihall fee caufe j upon which agreement in writing, there,,

arifeth an equity or honefty, that the land fhould go according to thofe agree- grcement in

ments ; nature and reafon allowing thefe provilions ; which equity and ho- '*''"''"§. ^»

nefty is the ufe. And the ufe being created in this fort, the ftatute offh^g^ufe^oflly

27 ii. VIII. before mentioned, conveyeth the eftate of the land, as the ule is of his kin-

appointed,
dred aufe

And lo this covenant to ftand feiled to ufes, is at this day, fince the faidated, i^c.

ftatute, a conveyance of land ; and with this difference from a bargain and a covenant

fale, in that this needeth no enrollment as a bargain and fale doth, nor need-^o'^^"^'"'*'''^

eth it to be in writing indented, as bargain and f\le muft : and if the party cth^no enroll-

to v/hofe ufe he agreeth to ftand feifed of the land, be not wife, or child, ment as a

coufin, or one that he meaneth to marry, then will no ufe rife, and fo no
^^''[^^['(J"^ J^Cg

conveyance; for although the law alloweth fuch weighty conliderations ofdoth, ^if.:.

marriage and blood to raife ufes, yet doth it ix)t admit fo trifling conlidera-

tions, as ofacquaintance, fchooling, fervices, or the like.

But where a man maketh an eftate of his land to others, by fine, feoff"- Upon a fine^

ment, or recovery, he may then appoint the ufe to whom he lilfeth, with-^"'^"^'^"^'^'"'

out refpedl of marriage, kindred, or other things ; for in that cafe his own man may li-

will and declaration guideth the equity of the eftate. It is not fo when'"j^^^''^"'^.'°

he m-.iketh no eftate, but agreeth to ftand feiled, nor when he hath taken «h, without

any thing, as in the cafes of bargain and fale, and covenant to ftand feifed ^onfideration

^ r of blood, or
to "leS- .... nioney. O-

6 Th E laft of the fix conveyances is a will in writing, which courfe of con- therwife, in a

veyance was firft ordained by a liatute made 72 H. VIII, before which ftatute l^fS^'"
^"'^

u •
1 1 1 -11 ^ I 1 1

'^'^' or cove-
no inan might give land by will, except it were in a borough town, where nant.

there was an efpecial cuftom that men might give their lands by willj as in Of the con-

London, and many odier places. T^Th^ ""-ii

The not giving of land by will, was thought to be a defeft at common^. ,.^'_

law, that men in wars, or fuddenly falling fick, had no power to diljjofe ofpofmg of

their lands, except they could make a feoffment, or levy a fine, or lliffer a '^"''^ ''v '^'!''

recovery ; which lack of time would not permit : and for men to do it by |o be a defea

thefe means, when they could not undo it again, was hard ; befides, even to at the comr

the laft hour of death, mens minds might alter upon further proofs of their
"^"^ ^^^"

Vol. IV. U children
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children or kindred, or encreafe of children or debt, or defedl of fervants or

friends.

The courfe FoR which caufe, it was reafon that the law (liould permit him to referve

that was in- ^q the laft inftant the difpofing of his lands, and to give him means to difpofe

t'heitat''of32 0^ it, which feeing it did not fitly ferve, men ufed this devife.

H. 8. firft They conveyed their full eftates of their lands in their good health, to
gave power

fj-jej-jj^s i,i truft, properly called feoffees in truft ; and then they would by*

lands by will, their wills declare how their friends fhould difpofe of their lands ; and ifthofe
was a con- frjends would not perform it, the court of chancery was to compel them by

kndsto ieof-realbn of trufl; and this truft was called the ufe of the land, fo as the feof-

fees in truft, fees had the land, and the party himfelf had the ufe ; which ufe was in equi-

fons^a!" t^"/ ty. to take the profits for himfelf, and that the feoffees fhould make fuch an

fhould de- ef1:ate as he fhould appoint them ; and if he appointed none, then the ufe
ciarem their

^Qj^^y ^^ ^^ ^j^^ j^^jj.^ .^^ j]^g cflatc it felf of the land fliould have donej for

the ufe was to the eftate like a fhadow following the body.

The inconve- By this courfe of putting lands into ufe there were many inconveniences,

niencesof as this ufe which grew firft for a reafonable caufe, viz. to give men power

fnto ufe
^"

'^"'^ liberty to difpofe of their own, was turned to deceive many of their juft

and reafonable rights; as namely, a man that had caufe to fue for his land,

knew not againff whom to bring his adlion, nor who was owner of it. The
wife was defrauded of her thirds ; the hufband of being tenant by courtefy ;

the lord of his wardfhip, relief, heriot, and efcheat ; the creditor of his ex-

tent for debt ; the poor tenant of his leafe ; for thefe rights and duties were

given by law from him that was owner of the land, and none other ; which

was now the feoffee of truft ; and fo the old owner, which we call the feoffor,

fhould take the profits, and leave the power to difpofe of the land at his dif-

cretion to the feoffee ; and yet he was not fuch a tenant as to be feifed of

the land, fb as his wife could have dower, or the lands be extended for his

debts, or that he could forfeit it for felony or treafon, or that his heir could

be in ward for it, or any duty of tenure fall to the lord by his death, or that

he could make any leafes of it.

The frauds Which frauds by degrees of time as they encreafed, were remedied by

"^^•"^""^^y^j^"' divers ftatutes ; as namely, by a flatute of i H. VI, and 4 H. VIII. it was ap-

degrees of pointed that the adtion may be tried againfl him which taketh the profits,

time, as they ^yj^ich was then cejiuy que ufe by a flatute made 1 R. III. Leafes and eftates

were rem'e- niadc by ceftiiy que ufe are niade good, and eftates by him acknowledged,
died by the 4 //. VII. the heir of cejliiy que ufe is to be in ward ; 16 H. VIII. the lord
1
atutes.

-g jQ j^^yg relief upon the death of any cefuy que ufe.

27 H. 8. ta- Which frauds neverthelefs multiplying daily, in the end zj H. VIII. the
king away parliament purpofing to take away all thole ufes, and reducing the law to the

duceth'the ancieut form of conveying of lands by publick livery of feifin, fine, and reco-

law to the an- very, did ordain, that where lands were put in truft or ufe, there the pof-

conveya™es fcf^on and eftate fhould be prefently carried out of the friends in truft, and
of land, by fettled and invefted on him that had the ufes, for fuch term and time as he

Std';e- had the ufe.
. . ,

covery. By this ftatute of 27 H. VIII. the power of difpofing land by will, is clear-

In what man- ly taken away amongft thofe frauds; whereupon 32 i/. VIII. another ftatute

ofU ti T ^^^ made, to give men power to give lands by will in this fort. Firft, it

giveth power muft be by will in writing. Secondly, he muft be feifed of an eftate in fee-

J°j^j^''^°*^^j°'^fimple ; for tenant for another man's life, or tenant in tail, cannot give land

by will ; by that ftatute 3 2 H. VIII. he muft be fblely feifed, and not jointly

with another; and then being thus feifed, for all the land he holdeth in

2 focage



--^

USEOFTHELAW. 79
focage tenure, he may give it by will, except he hold any piece of land in

capite by knight's-fervice of the King ; and then laying all together, he can ^^^ man be

give but two parts by will : for tlie third part of the whole, as well in fo- l/Jnlnds'^^nj

cage as in capite, mufl: defcend to the heir, to anfwcr wardfhip, livery, and ibcage, he

primer (eifin to the crown. """°t ''evife

And fo if he hold lands by knight's-fervice of a fubjed:, he can devife ofof thnvhole!
the land but two parts, and the third the lord by wardlhip, and the heir

'^ ''= '^'^1

by defcent is to hold. ^^^^^o
And if a man that hath three acres of land holden /« capite by knight's- the heir to

fervice, do make a jointure to his wife of one, and convey another to any ^^^^\^^^^'

of his children, or to frieiids, to take the profits, and to pay his debts, or and'feiifn^to

legacies, or daughters portions, then the third acre or any part thereof he ^\^ crown.

cannot give by will, but muft fuffer it to defcend to the heir, and that muft anc"b7de-

fatisfy wardfl^iip. vife of cnpite

Yet a man having three acres as before, may convey all to his wife, or vviftfoVhlT

children by conveyance in his life-time, as by feoffment, fine, recovery, bar- jointure, i^c.

gain and fale, or covenant to fland feifed to ufes, and difinherit the heir.
^^^^l°\

^
u

But if the heir be within age when his lather dieth, the King or other lord 32 //.^viii.^

fhall have that heir in ward, and ihall have one of the three acres during But a con-

the wardfhip, and to fue livery and feilin. But at full age the heir fliall la ''execuuj

have no part of it, but it fliall go according to the conveyance made by the '" the life-

father.
"a'^ttfSch

It hath been debated how the thirds lliall be fet forth. For it is theiand^^o fuch

ufe, that all lands which the father leaveth to defcend to the heir, being "'^^^ '* "°^j.

fee-fimple, or in tail, mufl be part of the thirds ; and if it be a fiill third, J'he heir be

then the king, nor heir, nor lord, can intermeddle with the reff ; if it be ^v"^'" =»ge.

not a full third, yet they mufl take it fo much as it is, and have a lupply one'^Jhi'rd'tr

out of the reft. be in ward.

This fupply is to be taken thus; if it be the King's ward, then by a ^^^f ^"^^^.^ ^^
commifTion out of the court of wards, whereupon a jury by oath muft fetth" thfrd^s."

forth fo much as fliall make up the thirds, except the officers of the court '^^^ ^'"S

of wards can otherwile agree with the parties. If there be no wardfhip "ot inter""'

due to the King, then the other lord is to have this fupply by a commiflionmeddie ifa

out of the chancery, and jury thereupon. full third

r> II L r r L /1 > • i • t
part be left

Bu T in all tfiofe cafes, trie ftatutes do give power to him that maketh to defcend to

the will, to fet forth and appoint of himfelf which lands fhall go for thirds, %\^^^'-

and neither King nor lord can refufe it. And if it be not enough, yet they of making"^'

muft take that in part, and only have a fupply in manner as before is men- '""PP'y. when

tioned out of the reft.
^'J^

P^^[; ?f

not a full

Property in goods. m ftatutes

give power to

the teftator

to fet out the

third him-
felf, (Je.

Of the feveral ways whereby
a man may get property in<{

goods or chattels.

Property

I.
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I. Property by gift.

Adeedofgift-|-^Y
gj£|.^ ^}^g property of goods may be palTed by word or writing; but

deceive his JL3 ^^ tlicfc be a general deed of gift made of all his goods, this is fufpi-

credicors is eious to be donc upon fraud, to deceive the creditors.

them^^but A N D if a man who is in debt make a deed of gift of all his goods to pro-

good againil tedl the taking of them in execution for his del^t, this deed of gift is void,

tor^s^'admini-''*^
againft ihofe to whom he flood indebted; but as againil himfclf, hi;;

ftrator.s or own exccutors Or adminiilrators, or any man to whom afterwards he fhall
vendee of the

j-j,jj q,. cOHVev them, it is gOod.
party him- ' °
felf.

2. Byfole.

Whatisafaleir^RoPERTy in goods by fale. By fale, any man may convey his own goods
boiia fide and J^ ^^ another ; and although he may fear execution for debts, yet he

when there is may fell them out-right for money at any time before the execution ferved;
a private le- fg ^^^ there be no refervation of trull between them, that repaying the mo-

truft between ncy» l^^ '^^^ have the goods again ; for that trull in fuch cafe, doth prove

the parties, plainly a fraud, to prevent the creditors from taking the goods in execution.

3. By theft or taking in jeji.

Howafaie in "p^RoPERTY of goods by theft, or taking in jefl. If any man fteal my
bTabarro^ jL 8°°*^^ '^^' chattels, or take them from me in jefl, or borrow them ofme,
di« owner, or as a trefpaffer or felon carry them to the market or fair, and fell them,

- this fale doth bar me of the property of my goods, faving, that if he be a

horfe he mufl be ridden two hours in the market or fair, between ten and

five a clock, and tolled for in the toll-book, and the feller m.uil bring

one to avouch his fale, known to the toll-book-keeper, or elfe the fale bind-

eth me not. And for any other goods, where the fale in a market or fair

fliall bar the ov/ner, being not the feller of his property, it mull be fale in

a market or £\ir, where ufually things of that nature are fold. As for exam-
Of markets ; pie ; if a man fleal a horfe, and fell him in Stnithfield^ the true owner is bar-
andwhat

.-e^'by thls fale; but if he fell the horfe in Cheapfide, Neivmte or Weft-markets luch
, / '

. 1 • /-
1 1 ,- 1 /-

a fale ought minjler market, the true owner is not barred by this fale ; becaiife theie mar-
to be made kets are uiual for f^efli, fifli, ^c. and not for hoffes,

S o whereas by the cuflom of London in every fliop there is a market all

the days of the week, faving Sundays and Holidays ;
yet if a piece of plate.

or jewel that is loll, or chain of gold or pearl that is flolen or borrowed,

be fold in a draper's or fcrivener's fliop, or any other but a goldlmith's, this

fde barreth not the true owner, &Jic in fimilibiis.

The owner Yet by flealing alone of goods, the thief getteth not flich property, but
may teiie his

j.]^,^j j.}jg owner may feife them again wherefoever he iindeth tiiem , except

thry are
^ they wcrc Ibid in fair or market, after they were ftolen ; and that bona fide

ftoien. without fraud.

If the thift gjj-j- if jhe thief be condemned of the felony, or out-lawed for the

ed for felony, f'lmc, or out-lawed in any perfonal adlion, or have committed a forfeiture of
or oiitbwp'ci, goods to the crown, then the true owner is without remedy.

iiolL°nKoLds^
Nevertheless, if frelh after the goods were flolen, the true owner

10 the crown, makcth purfuit after the thief and goods, and taketh the goods with the
the owner ]<; jj.jj^r

j-j^, ^-^^y j^^j-g [^^^j^ again: and if he make no frelh purfuit, vet if he
witl.O'.it re-

' ' " f - -

mcdv. prolecute
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profecutethc felon, Co far as juftice requireth, that is, to l>ave him arraigned, when the

indidled, and found guilty (though he be not hanged, nor have judgment of""^)^"'^r'"
'^

death) or have him out-lawed upon the indiftment ; in all thcfe cafes he good, fiom

fhall have his goods asain, by a writ of reflitutioa to the party in whole t'-'^ ''''«^f"-
.„

, , ,
" If he conviit

hands they are. thethkfcf
the lame fe-

4. By 'waving of goods. lony, heili'll

have hi'

BY waving of goods, a property is gotten thus. A thief having ftolcn
^!°l\^^^^oi

goods, being purfued, flieth away and Icaveth the goods. This leaving reilitution.

is called waving, and the property is in the King ; except the lord of the

manor have right to it, by cuftom or charter.

But if the felon be indidted, adjudged, or fjund guilty, or outlawed, at the

fuit of the owner of thefe goods, he fhall have reftitution of thefe goods, as

before.

5. Byjlraying.

BY ftraying, property in live cattel is thus gotten. When they come
into other mens grounds ftraying from the owners, then the party or

lord into whofe grounds or manors they come, caufeth them to be feifed,

and a wythe put about their necks, and to be cried in three markets adjoin-

ing, fhewing the marks of the cattel ; which done, if the true owner claim-

eth them not within a year and a day, then the property of them is in the

lord of the manor whereunto they did ftray, if he have all flrays by cuftom
OF charter, elfe to the King.

6. Wrecky and 'when it Jl:all be faid to be.

BY fliipwreck, property of goods is thus gotten. When a fhip loaden

is caft: away upon the coafts, fo that no living creature that was in

it when it began to fink efcaped to land with life, then all thole goods are

faid to be wrecked, and they belong to the crown if they be found ; except

the lord of the foil adjoining can entitle himfelf unto them by cuftom, or bv
the King's charter.

7. Forfeitures,

BY forfeitures, goods and chattels are thus gotten. If the owner be
out-lawed, if he be indided of felony, or treafon, or either confefs it,

or be found guilty of it, or refufe to be tried by peers or jury, or be at-
tainted by judgment, or fly for felony (although he be not guilty,) or fuffer

the exigent to go forth againft him (although he be not outlawed,) or tliat

he go over the feas without licence, all the goods he had at the judgment,
he forfeiteth to the crown ; except fome lord by charter can claim them.
For in thofe cafes prefcription will not ferve, except it be fo ancient, that it

hath had allowance before the juftices in eyre in their circuits, or in the Kin^'s-
bench in ancient time.

^. By executorJJnp.

BY executorOiip goods are gotten. When a man pofl'efl'ed of goods
maketh his laft will and teftament in writing or by word and maketh

Vol. IV. X
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one or more executors thereof; thefe executors have by the will and deatli.

of the parties, all the property of their goods, chattels, lealcs for years, ward-

fliips and extents, and all right concerning thofe things.

Exccutofs Those executors may meddle with the goods, and difpofe them before

"'T-'^^d'f^
they prove the will, but they cannot bring an adtion for any debt or duty

pofe of the before they have proved the will.

goods, but The proving of the will is thus. They are to exhibit the will into the

aftionfof anyBifliop's court, and there they are to bring the witnefies, and there they are

debt to be fworn, and the BiOiop's officers are to keep the will original, and ccr-

^the wiifi^' tify the copy thereof in parchment under the Bifhop's feal of office ; which
and in what 'parchment fo fealed, is called the will proved.
manner it is

made.
9. By letters of adminijlration.

B>Y letters of adminiftration property in goods is thus gotten. When a

man poffelTed of goods dieth without any will, there fuch goods as

the executors fliould have had, if he had made a will, were by ancient law

to come to the bifliop of the diocefe, to difpoie for the good of his foul

Pit ufus. that died, he firll paying his funerals and debts, and giving the relt ad pios

uj'us.

hiteftatrhad This IS HOW altered by flatute laws, fo as the bifliops are to grant letters

bottanotahiiiaoi admiuiflration of the goods at this day to the wife if fhe requireth it, or
in diverfe di-

j.};,j[(ji-ei^^ or next of kin ; if they refufe it, as often tliey do, becaufe the

the ar'chbi- dcbts are greater than the eftate will bear, then fome creditor or fome other
ihopof that^,jii take it as the bilhop's officers fliall think meet. It groweth often \x\

wherThe qucftion what bifliop fliall have the right of proving wills, and granting

died is to admiuiftration of goods.

"mi^iftra^ iN-f which controverfy the rule is thus, that if the party dead had at the

tion. time of his death bojia notabilia in diverfe diocefes of Ibme reafonable value.
Executor

jj^^^^ ^.j^^ archbifliop of the province where he died is to have the probat of

before the his wiU, or to grant the adminiftration of his goods as the cafe falleth out

;

biihop, if he Qthcrwife the biffiop of the diocefe where he died is to do it.

-temeddied I F there be but one executor made, yet he may refufe the executorfliip,

with the coming before the bifliop, fo that he hath not intermeddled with any of

Executor the goods before, or with receiving debts, or paying legacies.

ought to pay, And if there be more executors than one, fo many as lift may refufe;
i.judgtnents.^j^j

if any one take it upon him, the reft that did once refufe may, when

cogn. they will, take it upon them ; and no executor fliall be farther charged

3. Debts by ^yjth debts or legacies, than the value of the goods come to his hands ; fo that

bTi'k feTied. he forcfee that he pay debts upon record, firft debts to the King, then upon
4.. Rent un- judgments, flatutes, recognizances, then debts by bond and bill fealed, rent

vantswaae" ""P^y^'^' fervants wages, payment to head workmen, and lafUy, fliop-books,

6. Head- and contrails by word. For ifan executor, or adminiftrator pay debts to others

-'sh'^^b k^^^'°^^
debts to the King, or debts due by bond before thole due by record,

and contracts or debts by fliop-books and contrads before thofe by bond, an'earages of rent,

by word, ^j^^j fervauts or workmens wages, he fliall pay the fame over again to thofe
Debts due in , , 1 ^ . J J ® ' * ' °

equal degree Others in the laid degrees.

of record, the BuT yct the law givcth them choice, that where diverfe have debts due

pay^whichof ^'^ equal degree of record or fpecialty, he may pay which of them he will,

them he before any fuit brought againft him ; but if fuit be brought he muil lirft

fukcom'^'"^P^y
them that get judgment againft him.

Aenced. 1 An y
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Any one executor may convey the goods, or rclcafe debts without .his Any one cxc.

companion, and any one by himlclf may do as much as all together; but'^"^""'"")' '^i

one man's relealing of debts or felling of goods, IJiall not charge the other ^n J'J'mher

.

to pay fo much of the goods, if there be not enough to pay debts ; but it but it a di;bj

fliall charge the party Iiimfelf that did fo reieafe or convey. ami nftltr"^

But it is not fo with adminilbators, for they have but one authority given wantir.g, he

them by the bifhop over the goods, wliich authority being given to many is "u'/.^J'.j"
^^

to be executed by all of them joined together.
o-htn-ife of

• And if an executor die making an executor, the fecond executor is exe-adbiniuia-

cutor to the firft teftator. '!'"•

But if an adminiftrator die inteftate, then his admin iftrator fliall notbejietiimakme
executor or adminiftrator to the firft ; but in that cafe the bilhop, whom we'''* ex<;cutor,

call the ordinary, is to commit the adminiftration of the firft tellator's goods
g^^<-,j''to°"Q,aii

to his wife, or next of kin, as if he had died inteftate ; always provided, that be executor

that which the executor did in his life-time, is to be allowed for g-ood. And '"''"'^ '•''",,
.

, . V ' . tellator. hut
fo if an adminiftrator die and make his executor, the executor of the admi-otherwife, if

niftrator ftiall not be executor to the firft inteftate ; but the ordinary muft ^'^'^ admuu-

new commit the adminiftration of the goods of the firft inteftate again. makiU his

If the executor or adminiftrator pay debts, or funerals, or legacies of hisfx^cutor.orif

own money, he may retain fo much of the goods in kind, of the teftator'^^^'^'^^ ""^^j.

or inteftate, and fliali liave property of it in kind. mitted of his

goods. lu

I o. Property by legacy. both cafes

• 1

"^

1 1 • 1 1 1 ^''® ordinary

IjRoPERTY by legacy, is where a man maketh a will and executors, andftaii commit

1^ giveth lecfacies* he or they to whom the legacies are e;iven muft have"'^'"'"''?''^"
JB. o o' x»-! • tion Or the
the alTent of the executors or one of them to have his legacy, and the pro- goods of the

perty of that legacy or other goods bequeathed unto him, is laid to be in himjhjii inteiiate.

but he may not enter nor take his legacy witliout the ailent of the cxecu-
aj'^i" hira-"^

tors, or one of them; becaufe the executors are charged to pay debts before tors may re-

legacies. And if one of them aflent to pay legacies, he ftiall pay the value p^^"^^^

thereof of his own purfe, if there be not otherwife fufticient to pay debts, adminiilra-

BuT this is to be underftood by debts of record to the King, or by bill'"" may re-

and bond fealed, or arrearages of rent, or fcrvants or workmens wages , and t'^g executors

not debts of fliop-books, or bills unfealed, or contradl by word ; for before are charged

them legacies are to be paid. ^^^^^
And if die executors doubt that they fliall not have enough to pay every leg:aciCj.

arelegacy, they may pay which they lift firft ; but they may not fell any fpe- ^'"S';'^'^^.

,

cial legacy which they will to pay debts, or a leafe of goods to pay a money b-'fore debts

legacy. But they may fell any legacy which they will to pay debts, if they by ^°v-u.. \ \ ri J a J J i. J J J books, bills
have not enough behdes. unfeak-d, or

If a man make a will and make no executors, or if the executors refufe, contrafts by

the ordinary is to commit adminiftration, cum te(lamento annexo, and takeg"^^^^^^

bonds of the adminiftrators to perform the will, and he is to do it in fuch may pay

ibrt, as the executor Ihould have done, if he had been named. which legacy

he will hrlt.

Ex Autogr. W. Bancroft Archiep. Cantuar. ' ^J^ do'^wa^i

jfune 3. 1629. Sa>}7. MaiiJifell utter-barrifter of the Middk-T'empk having they may fell

perus'd this book, attefted it to be very ufeful to all young ftudents of the^"^'^,^^''
"^

1 1 I 1 • • 1 •'i ,
] t3 pay debts.

law, and worthy to be imprinted : and then when a will

Lambethae lunii 4° 1620. Vt in aliena arte alieno nixus judicio Hhelli^^^^'^'^^'^^
1 • ]• n r • CO executor
mjui imprimcndt potejtatem Jacio. named, admi-

Johannes Jefferay. niiiration is

to b.e ccm-

A PR E- mitted ,um
teliamcnto
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PREPARATION
Toward the

UNION of the LAWS of England and Scotland. *^

YOUR Majefty's defire of proceeding towards the union of this whole

ifland of Great Britain under one law, is (as far as I am capable to

make any opinion of lb great a caufe) very agreeable to policy and ju-

ftice. To policy, becaule it is one ofthe beft aflurances (as human events can be

afTured) that there will be never any relapfe in any future ages to a fepara-

tion. To juftice, becaufe dulcis traSlus pari jugo : it is reafonable that

communication of privilege draw on communication of difcipline and rule.

This work being of greatnefs and difficulty, ncedeth not to embrace any
greater compafs of defignment, than is neceflary to your Majefty's main end
and intention. I confider therefore, that it is a true and received divifion

of law inio jus publicurn and privatum^ the one being the finews of pro-

perty, and the other of government ; for that which concerneth private in-

tereft of meutti and tmim, in my fimple opinion, it is not at this time to be

meddled with ; men love to hold their own as they have held, and the dif-

ference of this law carrieth no mark of feparation ; for we fee in any one

kingdom, which is moft at unity in itfelf, there is diverfity of cufloms for

the guiding of property and private rights, i?! vejie '•jr.rietas fit, fcifiura ncn

fit. All the labour is to be ipent in the other part, though perhaps not in

all the other part ; for it may be, your Majefty in your high wifdom will

difcern that even in that part, there will not be requifite a conformity in all

points. And although fuch conformity were to be wifhed, yet perchance it

will be fcarcely poffible in many points to pafs them for the prefent by af-

fent of parliament. But becaufe we that ferve your Majefly in the fervice

of our fkill and profeffion, cannot judge what your Majefly, upon reafon of

Ifate, will leave and take ; therefore it is fit for us to give as near as we can

a general information : wherein I for my part, think good to hold my felf

to one of the parallels, I mean that of the EngUfo laws. For although I

have iead, and read with delight, the Scotifi flatutes, and fome other col-

leftion of their laws ; with delight I fay, partly to fee their brevity, and
propriety of fpeech, and partly to fee them come fo near to our laws: yet

I am unwilling to put my fickle in another's harveft-, but to leave it to the

lawyers of the Scotijh nation; the rather, becaufe I imagine with my felf,

that if a Scotijh lawyer fliould undertake by reading of the EngliJJ? ftatutes,

or other our books of law, to fet down pofitivcly in articles, what the law

of Enghvid \\ere, he might oftentimes err, and the like errors I make ac-

• This was printed in the laft folio edition under the title of Cafes of Trcafor:, ic the preface

and feversl corredlions are here added from Stephem'f, edition ia 1736.

count
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PREPAR. FOR THE UNION OF LAWS, §5

count I might incur in theirs. And therefore, as I take it, the right way is,

that the lawyers oF either nation, do fet down in brief articles what the law

is of their nation, and then after, a book of two columns, either having the

two laws placed refpedlively, to be offered to your Majelty, that your Maje-
fly may by a ready view fee the divcrlitics, and fo judge of the redudfion,

or leaving it as it is.

Jus publiciwi I will divide, as I hold it fittefh for the prefent purpofe,

into four parts. The firff, concerning criminal caufes, which with us are

truly accounted publici juris, becaufe both the prejudice and the profecution,

principally pertain to the crown and publick clfate. The fecond, concern-

ning the caufes of the church. The third, concerning magiftrates, oflices,

and courts, wherein falleth the confideration of your Majefly's regal pre-

rogative, whereof the reft arc but llreams. And the fourth, concerning

certain fpecial politick laws, uiages and con flitutions, that do import the

publick peace, ffrength and wealth of the kingdom. In which part I do

comprehend not only conftant ordinances of law, but likewife forms of ad-

.minillration of law, fuch as are the commiffions of the peace, the vifita-

tions of the provinces by the judges of the circuits, and the like. For thefe

in my opinion, for the purpofe now in hand, deferve a fpecial obfervation,

becaufe they being matters of that temporary nature, as they may be altered,

as I fuppole, in either kingdom without parliament, as to your Majefty's

wifdom may feem beft, it may be the moft profitable and ready part of this

labour will confift in the introducing of fome uniformity in them.

To begin therefore with capital crimes, and firft that of Treason.

CASES of TREASON.

WHERE a man doth compafs or imagine the death of the King, if

it appear by any overt a6t, it is treafon.

Where a man doth compafs or imagine the death of the King's wife, if

it appear by any overt aft, it is treafon.

Where a man doth compafs or imagine the death of the King's eldeft

fon and heir, if it appear by any overt a6t, it is treafon.

Where a man doth violate the King's wife, it is treafon.

Where a man doth violate the King's eldeil: daughter unmarried, it is

treafon.

Where a man doth violate the wife of the King's eldeft fon and heir,

it is treafon.

Where a man doth levy war againft the King in his realm, it is treafon.

Where a man is adherent to the King's enemies, giving them aid and

comfort, it is treafon.

Where a man counterfeiteth the King's great feal, it is trealbn.

Where a mian counterfeiteth the King's privy feal, it is treafon.

Where a man counterfeiteth the King's privy iignet, it is treaibn.

Where a man doth counterfeit the King;'s iign manual, it is treafon.

Where a man counterfeits the King's money, it is treafon.

Where a man bringeth into the realm falfe money, counterfeited to the

likenefs of the coin of England, with intent to merchandile or make pay-

ment therewith, and knowino; it to be falfe, it is treafon.

Where a man counterfeiteth any foreign coin current in payment within

this realm, it is treafon.

Vol. IV. Y WheRe
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Where a man dotli bring in foreign money, being current within the

reahn, the fame being fall'e and counterfeit, with intent to utter it, and

knowing the Hime to be falfe, it is treafon.

Where a man doth clip, wa(h, round, or file any of the King's money,

or any foreign coin current by proclamation, Ibr gain's fake, it is treafon.

Where a man doth any ways impair, diiuinilh, falfify, fcale, or lighten

the King's money, or any foreign moneys, current by proclamation, it is

treafon.

Where a man killeth the Chancellor, being in his place, and doing his

office, it is treafon.

Where a man killeth the Treafurer, being in his place, and doing his

office, it is treafon.

Where a man killeth the King's Juflice in eyre, being in his place, and

doing his office, it is treafon.

Where a man killeth the King's Jufuce of affife, being in his place,

and doing his office, it is treafon.

Where a man killeth the King's Juftice of Oy^r and Terminer, being in

his place, and doing his office, it is treafon.

Where a man doth perfuade or withdraw any of the King's fubjedls

from his obedience, or from the religion by his Majelly ef'ablilhed, with

intent to withdraw him from the King's obedience, it is treafon.

Where a man is abfolved, reconciled, or withdrawn from his obedience

to the King, or promifeth his obedience to any foreign power, it h treafon.

Wh ere any jefuit, or other priell ordained fmce the firfl year of the

reign of Queen Elizabeth, ffiall come into, or remain in any part of this

realm, it is treafon.

Where any perfon being brought up In a college of jefuits, or feminary,

fhall not return within fix months after proclamation made, and within two
days after his return, fubmit himfelf to take the oath of fupremacy, if other-

wife he do return, or be within the realm, it is treafon.

Where a man doth affirm or maintain any authority of jurifdidion fpi-

ritual, or doth put in ure or execute any thing for the advancement or

fetting forth thereof, fuch offence the third time committed, is treafon.

Where a man refufeth to take the oath of fupremacy, being tendred by

the bifliop of the diocefe, if he be an ecclefiaftical perfon ; or by commiffion

out of the chancery, if he be a temporal perfon ; fuch offence, the fecond

time, is treafon.

Where a man committed for treafon, doth voluntarily break prifon, it

is treafon.

Where a jailor doth voluntarily permit a man committed for treafon to

efcape, it is treafon.

Where a man procureth or confenteth to a treafon, it is treafon.

Where a man relieveth or comforteth a traitor, knowing it, it is treafon.

The pimipment , trial, and proceedings in cafes of treafon.

In treafon, the corporal puniffiment is by drawing on a hurdle from the

place of the prifon to the place of execution, and by hanging and being cut

down alive, bowelling and quartering : and in women by burning.

In treafon, there enlueth a corruption of blood in the line afcending and

defcending.

In
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vJ-N treafon, lands and goijds are forfcitetl, and inheritances, as well entailed

as. tee limpic, and the profits of eflares for life.

In treulbii, the tfclicits go to the King, and not to the lord of the fee.

Iictrcafon, the lands forfeited fliall be in the King's adtual poUeffion v/ith-

oiit office.

1 N treafon there be no accefiaries, but all are principals.

I N treafon, no benefit of clergy, or fandtuary, or peremptory challenge.

1 N trealon, if the party Hand mute, yet ncverthclefs judgment and attain-

der fliall proceed all one as upon verdidt,

I N treafon, bail is not permitted.

I N treafon, no counfel is to be allowed to the party.

I N treafon, no witnefs fhall be received upon oath for the party's juflifi-

cation,

I N treafon, if the fad: be committed beyond the feas, yet it may be fried

in any county where the King will award his commiillon.

I N treafon, if the party be fion fanae memoriae^ yet if he had formerly

confeffed it before tlie King's council, and that it be certified that he was

of good meniory at the time of his examination and confeflion, the court

may proceed to judgment without calling or arraigning the party.

In treafon, the death of the party before conviction difchargeth all pro-

ceedings and forfeitures.

In treafon, if the party be once acquit, hefhall not be brought in queflion

again for the fame fadt.

In treafon, no new cafe not expreffed in the ftatute of 25 £^.3. nor made
treafon by any fpecial llatute fince, ought to be judged treafon, without con-

fulting with the parliament.

In treafon, there can be no profecution but at the King's fuit, and the

King's pardon difchargetli.

In treafon, the King cannot grant over to any fubjed: power and authority

to pardon it.

I N treafon, a trial of a peer of the kingdom is to be by fpecial commif-
fion before the Lord High Steward, and thofe that pafs upon him to be none

but peers: and the proceeding is with great folemnity, the Lord Steward

fitting under a cloth of eflate with a v/hite rod of jullice in his hand, and

the peers may confer together, but are not any ways fliut up ; and are de-

manded by the Lord Steward their voices one by one, and the plurality of

voices carrieth it.

I N treafon, it hath been an ancient ufe and favour from the Kings of

this realm to pardon the execution of hanging, drawing, and quartering ;

and to make warrant for their beheading.

The proceeding in cafe of treafon witli a common fubjed is in the

King's-bcnch, or by conimifiion of Oyer and Terminer.

MISPRISION OF TREASON.
Cafes of mijprifion of treafon,

WHERE a man concealeth high treafon only, without any comfort-

ing or abetting, it is mifprifion of treafon.

Where a man counterfeiteth any foreign coin of gold or filver not cur-

rent in the realm, it is mifprifion of trealon.

The
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The punijhment, trial, and proceeding in cqjes of mij'prifon of treajon. .^

The punifliment of mifprifion of treafon is by perpetual imprifonment,

lofs of the iiTues of their lands during life, and lofs of goods aiui chattels.

Th e proceeding and trial is, as in cafes of treafon.

I N mifprifion of treafon bail is not admitted.

PETIT TREASON.
Cafes of petit treafon.

WHERE the fervant killeth the maficr, it is petit treafon.

Where the wife killeth her hufband, it is petit treafon.

Where a fpiritual man killeth his prelate, to whom he is fubordlnate,

and oweth faith and obedience, it is petit treafon.

Where the fon killeth the father or mother, it hath been queftioned

whether it be petit treafon, and the late experience and opinion feemeth to

weigh to the contrary, though againft law and reafon in my judgment.

The puniJJjmenf, trial, andproceeding in cafes of petit Treafon.

In petit treafon, the corporal puniiliment is by drawing on an hurdle, and
hanging, and in a woman burning.

In petit treafon, the forfeiture is the fame with the cafe of felony.

In petit treafon, all acccfTaries are but in cafe of felony.

FELONY.
Cafes of Felony.

WH E R E a man commltteth murder, that is, homicide of prepenfed

malice, it is felony.

Where a man committeth manflaughter, that is, homicide of fudden

heat, and not of malice prepenfed, it is felony.

Where a man committeth burglary, that is, breaking of an houfe with

an intent to commit felony, it is felony.

Where a man rideth armed, with a felonious intent, it is felony.

Where a man dcth malicioafly and felonioufly burn a houfe, it is felony.

Where a man doth malicioufly and felonioufly burn corn upoji the

ground, or in ftacks, it is felony.

Where a man doth malicioufly cut out another's tongue, or put out his

eyes, it is felony.

Where a man robbeth or flcaleth, that is, taketh away another man's

goods, above the value of twelve pence, cut of his poflTeirion, with an intent

to conceal it, it is felony.

Where a man imbezleth or withdraweth.any the King's records at Weji-

min/ler, whereby any judgment is reverfed, it is felony.

Where a man that hath cuflody of the King's armour, munition, or

other habiliments of war, doth malicioufly convey away the fame, to the va-

lue of twen ty fliillings^ it is felony.
'- r::nc5 .

3 \\^HERE
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Where a fervant hath goods of his mafler's delivered unto him, and

goeth away with them, it is felony.

\A'here a man conjures, or invocates wicked fpirits, it is felony.

Where a man doth ufe or pradtile any manner of witchcraft, whereby

any perfon fliall be killed, wafled, or lamed in his body, it is felony.

Where a man pradtifeth any witchcraft,, to difcover treafure hid, or to

difcover floln goods, or to provoke unlawful love, or to impair or hurt any

man's cattle or goods, the lecond time, having been once before convidled

of like offence, it is felony.

Where a man ufeth the craft of multiplication of gold or filver, it is

felony.

Where a man committeth rape, it is felony.

Where a man taketh away a woman againll her will,, not claiming her

as his ward or bondwoman, it is felony.

Where any perfon marrieth again, her or his former hufband or wife being

alive, it is felony.

Where a man committeth buggery with man or beaft, it is felony.

Where any perfons, above the number of twelve, flrall affemble them-

felves with intent to put down inclofures, or bring down prices ofvidluals, ^c.
and do not depart after proclamation, it is felony.

Where a man Ihall ufe any words to encourage or draw any people to-

gether, ut Jhpra, and they do affemble accordingly, and do not depart after

proclamation, it is felony.

Where a man being the King's fworn fervant, confpireth to murder any

lord of the realm, or any of the privy council, it is felony.

Where a foldier hath taken any parcel of the King's wages, anddepart-

eth without licence, it is felony.

Where a man receiveth a feminary prieff, knowing him to be fuch a

prieft, it is felony.

Where a recuiant, which is a feducer, and perfuader, and inciter of the

King's fubjedls againft the King's authority in ecclefiaftical caufes, or a per-

fuader of conventicles, c^c. ihall refufe to abjure the realm, it is felony.

Where vagabonds be found in the realm, calling themfelves Egyptians,

it is felony.

Where a purveyor taketh without warrant, or otherwife doth offend a-

gainft certain fpecial laws, it is felony.

Where a man hunteth in any foreft, park, or warren, by night or by

day, with vizards or other difguifements, and is examined thereof and conceal-

eth his fadt, it is felony.

Where a man ftealeth certain kinds of hawks, it is felony.

. Where a man committeth forgery the fecond time, having been once

before convided, it is felony.

Where a man tranfporteth rams or other flieep out of the King's domi-

nions, the fecond time, it is felony.

Where a man being imprifoned for felony, breaks prifon, it is felony.

. Where a man procureth or confenteth to a felony to be committed,^ it Is

felony, as to make him acceffary before the fatS:.

Where a man receiveth or relieveth a felon, knowing thereof, it is felony,

as to make him acceffary after the faft.

Wh ere a woman, by the conftraint of her hufband, in his prefence, join-

eth with him in committing of felony, it is not felony, neither as principal,

nor as acceffary.

Vol. IV. Z Tbt
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The pumjbme/if
t

trial, and proceeding in cafes offelony.

In felony, the corporal piinifhment is by hanging, and it is doubtful whe-

ther the King may turn it into beheading in the cafe of a Peer, or other per-

fon of di^J^nity, becaufe in treafon the ftriking off the head is part of the judg-

ment, and fo the King pardoneth the reft : but in felony, it is no part of the

jud'^ment, and the King cannot alter the execution of law ; yet precedents

have been both ways;.

In felony, there followeth corruption of blood, except it be in cafes made

felony by Ipecial ftatutes, with a provifo that there fliall be no corruption of

blood.

In felony, lands in fee fimple, and goods are forfeited, biit not lands in-

tailed, and the profits of eflates for life are likewife forfeited : And by fome

euftoms lands in fee fimple are not forfeited ;

T^hefather to the bough, fon to the plough ;

as In Gavelkind in Keiit, and other places.

In felony, the efcheats go to the Lord of the fee, and not to the King, ex-

cept he be Lord : But the profits of eftates for lives, or in tail during the life

of tenant in tail, go to the King ; and the King hath likewife in fee fimple

lands holden of common Lords, annum, diem, O' vaftum.

In felony, the lands are not in the King before office, nor in the Lord be-

fore entry or recovery in writ of efcheat, or death of the party attainted.

In felony, there can be no proceeding with the acceffary before there be a

proceeding with the principal ; which principal if he die, or plead his par-

don, or have his clergy before attainder, the acceffaries can never be dealt

with.

In felony, if the party fland mute, and will not put himfelf upon his trial,

or challenge peremptorily above the number that the law allows, he fhall have

judgment not of hanging, but of penance of preffing to death ; but then he

faves his lands and forfeits only his goods.

In felony, at the common law, the benefit of clergy or famfluary was al-

lowed ; but now by ftatutes it is taken away in mofi cafes.

In felony, bail may be admitted where the fadt is not notorious, and the

perfon not of evil fame.

In felony, no counfel is to be allowed to the party, no more than in

treafon.

In felony, no witnefs fliall be received upon oath for the party's juflifica-

tion, no more than in treafon.

In felony, if the fadt be committed beyond the feas, or upon the feas, fu-
per altum mare, there is no trial at all in the one cafe, nor by courfe of jury

in the other cafe, but by the jurifdidtion of the Admiralty.

In felony, if the party be nonfanae mejnoriae, although it be after the fadt,

he cannot be tried nor adjudged, except it be in courfe of outlawry, and that

is alfo erroneous.

In felony, the death of the party before convidtion difchargeth all pro-

ceedings and forfeitures.

In felony, if the party be once acquit, or in peril ofjudgment of life law-

fully, he fliall never be brought in queftion again for the fame fadt. '• '
'

In
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In ffelohy, the prokcution may be either at the Ring's fuit, by way of in-

di(5tmenti or at the party's fuit, by way of appeal ; and if it be by way of

appeal, the defendant fliall have his counfel and produce witneffes upon oath,

&s in civil caufes.

In felony, the King may grant bault jujiice to a fubjedtj with the regality

of power to pardon it.

In felony, the trial of Peers is all one as in cafe of treafon;

In felony, the proceedings are in the King's Bench, or before Commif-
fioners of Oyer and Terminer^ or of goal delivery, and in fome cafes before

'^ftices of peace.

Cafes (f felonia de fe, laith the pu7iiJJmtent^ trial and proceeding therein.

In the civil law, and other laws, they make a difference of cafes o?felonia

de fe } for where a man is called in queftion upon any capital crime, and
killeth himfelf to prevent the law, they give the fame judgment in all points

of forfeiture, as if they had been attainted in their life-time : And on the other

fide, where a man killeth himfelf upon impatience of licknefs, or the like,

they do not punilh it at all : But the law of 'England taketh it all in one
^gree, and puniflieth it only with lofs of goods to be forfeited to the King,

who generally granteth them to his Almoner, where they be not formerly

granted unto fpecial liberties.

Offences of PRAEMUNIRE,
Cafes of Praemunire.

WH E R E a man purchafeth or accepteth any provifion, that is, colla-

tion of any fpiritual benefice or living, from the fee of Rome^ it is

cafe ofpraemunire.

Where a man fliall purchafe any procefs to draw any people of the

King's allegiance out of the realm, in plea, whereof the cognizance pertains

to the King's court, and cometh not in perfon to anfwer his contempt in

that behalf before the King and his council, or in his chaneery^ it is cafe of
praemunire,

Wh ERE a man doth fue in any court which is not the King's court, to de-
feat or impeach any judgment given in the King's court, and doth not ap-
pear to anfwer his contempt, it is cafe of praemunire.
" 'Where a man doth purchafe or purfue in the court of Rome^ or elfe-

where, any procefs, fentence of exxommunication, bull, inftrument, or other

thing which touches the King in his regality, or his realm in prejudice, it is

cak of praemunire.

Where a man doth affirm or maintain any foreign authority ofjurifdic-
tidn fpiritual, or doth put in ure or execute any thing tor the advancement or
letting forth thereof} fuch offence, the fecond time committed, is cafe of
praemunire.

Where a man refufeth to take the oath of fupremacy being tendered by
the bilhop of the diocefs, if he be an ecclefiaftical perfon ; or by commiffion
out of the chancery, if he be a temporal perfon, it is cafe of praemunire.

Where the dean and chapter of any church upon the Conge d'eflire of an
archbifhop or bifhop doth refufe to eled any fuch archbilliop or bifliop as is

nominated unto them in the King's letters niiffive, it is cafe of praemunire.

Where
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Where a man doth contribute or give relief unto :iny jduit or femintiry

priefts, or to any college of jefuits or leminary pricds, or to any p-rfon brought

up therein, and called home, and not returning, it is cafe of praemunire.

Where a man is broker of an ufurious contract above ten in the hundred,

it is cafe ofpraemunire.

The piinipment^ trial, and proceedings in cafes of praemunire.

The punifliment is by imprifonment during life, forfeiture of goods, for-

feiture of lands in fee fimple, and forfeiture of the prolits of lands intailed, or

for life.

Th e trial and proceeding is as in cafes of mifprifion of treafon, and the

trial is by peers, where a peer of the realm is the oftender.

Offences of ABJURATION and EXILE.

Cafes of abjuration and exile, and the proceedings therein.

WH E R E a man committeth any felony, for the which at this day he

may have privilege of landtuary, and taketh faniStuary, and confef-

feth the felony before the coroner, lie ihall abjure the liberty of the realm,

and chufe his fenduary ; and if he commit any new oifence, or leave his

fandtuary, he fhall lofe the privilege thereof, and fuifer as if he had not taken

fandluary.

Where a man not coming to the church, and being a popi{h recufant,

doth perfuade any the King's fubjedts to impugn his Majefty's authority in

caufes ecclefiaftical, or lliall perfuade any fubjedt from coming to church, or

receiving the communion, or perfuade any fubjedt to come to any unlawful

conventicles, or Ihall be prefent at any fuch unlawful conventicles, and fhall

not after conform himfelf within a time, and make his fubniiffion, he fhall

abjure the realm, and forfeit his goods and lands during life ; and if he depart

not within the time prefixed, or return, he Ihall be in tiie degree of a felon.

Where a man being a popilh recufant, and not having lands to the value

of twenty marks per annu?n, nor goods to the value of 40 /. fnall not repair

to his dwelling, or place where he was born, and there confine himfelf with-

in the compafs of five miles, he fhall abjure the realm -, and if he return, he

Ihall be in the degree of a felon.

Where a man kills the King's deer in chafes" or forefts, and can find no

fureties after a year's imprifonment, he lliall abjure the realm.

Where a man is a trefpaffer in parks, or in ponds of filli, and after three

years imprifonment cannot find fureties, he Ihall abjure the realm.

Where a man is a ravifher of any child within age, whofe marriage be-

longs to any perfon, and marrieth the faid child after years of confent, and is

not able to fatisfy for the marriage, he fliall abjure the realm.

Offence of HERESY.
Cafes of Hcrefy, and the trial and proceeding therein.

TH E declaration of Herefy, and likewife the proceeding and judgment
upon hereticks, is by the common laws of this realm referred to the

jurifdiition ecclefiaftical, and the fecular arm is reached unto thefn by the com-
2 moa
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mon laws, and not by any ftatute, for the execution of them by the King's

writ de Haeretico comburendo.

Of the king's Prerogative.*

T'/^c' King's prerogative iti parliament.

TH E King hath an abfolute negative voice to all bills that pafs the par-

liament, fo as without his royal alTent they have a mere nullity, and

not fo much as au^oritas praefcripta or Jenatiis co?iJiilta had, notwithftand-

ing the interceffion of tribunes.

The King may fummon parliaments, diflblve them, prorogue them, and

adjourn them at his pleafure.

The King may add voices in the parliament at his pleafure, for he may
give privilege to borough towns as many as he will, and may likewife call

and create barons at his pleafure.

No man can fit in parliament except he take the oath of allegiance.

The King's prerogative in matters of war and peace.

Th e King hath power to declare and proclaim war, and to make and
conclude peace and truce at his pleafure.

,:

-The King hath power to make leagues and confederacies with foreio-n

ftates, more ftrait and lefs ftrait, and to revoke and difannul them at his pleafure;

Th e King hath power to command the bodies of his fubjedls for the fer-

vice of his wars, and to mufter, train and levy men, and to transport them
by fea or land at his pleafure.

Th e King hath power in time of war to execute martial law, and to ap-

point all officers of war at his pleafure.

The King hath power to grant his letters of mart and reprifal for remedy
to his fubiedts upon foreign wrongs at his pleafure.

Th e king hath power to declare laws by his letters patents for the go-

vernment of any place conquered by his arms at his pleafure.

The King may give knighthood, and thereby enable any fubjedl to per-

form knight's-fervice at his pleafure.

The King's prerogative in matters of monies.

The King may alter his ftandard in bafenefs or finenefs of his coin at his

pleafure. .

m. The Knig may alter his ftamp in the form at his pleafure.

The King may alter the valuations of his coiii, and raife and fall monies

at his pleafure.

The King by his proclamation may make monies of his own ciirrent, or

not current, at his pleafure.

The King may take or refufe the fubjeds bullion, and coin more or lefs

money. .,'.;.-
/ 't'HE King by his proclamation may make foreign mortey ctirrent, or 'not

xutrent.

* This in the former Folio Edition was printed as part of the Cafes of Treafan, Sec.

Vol. IV. A a fki
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-

7l}e Kims prerogative in matters of trade and traffick.
aril ionu: t, r o j m
'• Th E King may conftrain the perfon of any of his fubjefts not to go out

of the realm at all.

The King may reftrain any of his fubjefts to go out of the realm into any

special part foreign.
...-,,v.

The King may forbid the exportation of any commodities out of mc
realm.

Th e King may forbid the importation of any commodities into the realm.

The King may fet a reafonable import upon any foreign wares that come
into the realm, and fo of native wares that go out of the realm.

The King's prerogative in the perfons of his fubjeSis,

The King may create any corporation or body politick, and enable them
to purchafe, and grant, and to fue, and be fued ; and that with fuch reftric-

tions and modifications as he pleafes.

The King may denizen and enable any foreigner for him and his defccn-

dants after the charter, though he cannot naturalize nor enable him to make
pedigree from anceftors paramount.

Th e King may enable any attainted perfon (by his charter ofpardon) to

purchafe, and to purge his blood for the time to come, though he cannot re-

ftore his blood for the time paft.
,

The King may enable any dead perfons in the law, as men profeiTed in

reHgion, to take and purchafe to the King's benefit.

A twofold power of the law*

1. A Direction ; In this refpedl the King is underneath the law, bccaufe

his a<5ts are guided thereby.

2. Correction : In thisrelpedl the King is above the law; for it may not

corre<ft him for any offence.

A twofold power in the King.

1. His abfolute power, whereby he may levy forces againft any nation.

2. His limited power, which is declared and expreffed in the laws what
he may do.

T& Office of Conftahles^ Original and Ufe of

J.

Courts-Leety Sheriff"*s Turn^ Sec. with the Anfwer
,.. to the ^ueftions propounded by Sir Alexander

Hay, Knt, totiching the Office of Conftables,

Anno Domini i6o8.

I. Qucft. "^X" THA Tis the original of conjiabks ?

%/%/ Anfw. Of the original of the authority of conftablcs,

^ ' it may be faid, caput inter mibila condit j for the au-

thority was granted upon the ancient laws and cuftoms of this kingdom prac-
"''"**•.

tifed

,^
• This is not in former Editions, but is here added from a MS. ef th» Earl cf OxferJ.
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tiled long before the conqueft, and intended and inftituted for the confkva-

tion of the peace, and repreffingof all manner of diflurbance and hurt of the

people, and that as well by way of prevention as punilhmcnt ; but yet fo, as

they have no judicial power, to hear and determine any caufe, but only .a

minifterial power, as in anfwer to the feventh article is dcmonftrated.
' As for the office of the high or head conftable, the original of that is yet more
obfcure ; for though the high conflable's authority hath the more ample cir-

cuit, he being over the hundred, and the petty-conftable over the village
; yet

I do not find that the petty-conllable is fubordinate to the high-tonltable, or
to be ordered or commanded by him ; and therefore, I doubt, the high-con-

ftable was not aif origins ; but that when the bufinefs of the county encreafed^

the authority of thejuftices of peace was enlarged by divers flatutes, and then,-

for conveniency fake, the office of high-conftables grew into ufe for the re-

ceiving of the commands and precepts from the juftices of peace, and diftri-

buting them to the petty-conftables ; and in token of this, the eledlion of high-
conflables in moft parts of tiie kingdom is by the appointment of the juftices

of peace, whereas the eledion of the petty-conftable is by the people.

But there be two things unto which the office of conftable hath fpecial rcr

ference and relation, and which of neceffity^ or at leaft a kind of congruity,

muft precede the jurifdidlion of that office ; I mean either the things them-
felves, or fomewhat that hath a fimilitude oi- analogy towards them,

1, The one is thedivifion of the territory, or grofsof the fhires into hun--

dreds, villages, and towns ; for the high-conftable is officer over the hundred,
and the petty-conftable is over the town or village.

2. The other is the court-leet, unto which the conftable is attendant and
minifter ; for there the conftables are chofen by the jury, there fworn, and
there that part of their office which concerneth information is principally to be
performed : for the jury being to prefent offences and offenders, are chiefly to

take light from the conftables of all matters of difturbance and nufance of the

people, which they (in refpedl of their office) are prefumed to have beft and
moft particular knowledge of.

The jurifdiStion of the courUket ts to three ends.

1. The firft to take the ancient oath of allegiance of all males above the

age of twelve years.

2. The fecond, to enquire of all offences againft the peace; and for thofe

that are againft the crown and peace both, to enquire of only, and certify to

•die juftices of goal-delivery -^ but thofe that are againft the peace {imply, they

are to enquire of and punifti.

3.The third is, to enquire of, punrfti, and remove all publick nufances and
grievances concerning infe<fVion of air, corruption of vidluals, eafe of chaffer,

and contraft of all other things that may hurt or grieve the people in general,

in their health, quiet, and welfare.

And tothefe three ends, as matters of policy fubordinate, the court-leet

hath power to call upon the pledges that are to be taken for the good beha-

viour of the refiants that are not tenants, and to enquire of all defaults ofof^

ficers, as conftables, ale-tafters, and the like : and likewife for the choice of
conftables, as aforefaid.

' The jurifdidtion of thefe leets is either remaining in the King, and in that

cafe exercifed by the ftierift^ In his turn, which is the grand lect, or granted

over to fubjeds ; but yet it is ftill the King's court.
'

•
• 2. Queft.
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'2. Que ft. Cc?iceming the i-Jcclion of conftabki ?

Jlnjw. Th e clcdtion of the petty-conllable is, ;ii; was Ciid, at the court-

leet by the inqueft that makes the prefentments ; and the eledlioa of the heud-

Conftables is by the juftices of the peace at their quarter fefiions.

3. Queft. Hoiv long is their office ?

Anjko. The office is annual, except they be removed.

4. Qneft. Of "what rank or order of men are they ?

Anjio. They be men (as it is now ufed) of inferior, yea, of bafe condition,

\Vhich is a mere abufe of degenerating from the firfi: inliitution ; for the pet-

ty-conftables in towns ought to be of the better fort of refiants in the fame ;

fave that they be not aged or fickly, but of able bodies in refpedt of the keep-

ing watch and toll of their place ; nor mufl: they be in any man's livery. And
the high-con ftables ought to be of the ableft freeholders, and of the fubftantiallefl

fort ofyeomen, next to the degree of gentlemen ; but fhould not be incumbred

with any other office, as mayor of a town, unJer-llieriff, bailiff, i^c.

5. Queft. JVhat alloica7ice have the confables ?

AnfiV. They have no allowance, but are bound by duty to perform their

office gratis, which may the rather be endured, becaufe it is but annual

;

and they are not tied to keep or maintain any fervants or under-miniders,

for that every one of the King's people within their limits are bound to af-

fift: them.

6. Queft. What if they refufe to do their ojice ?

An/u'. Upon complaint made of their refufal to any one jufllce of peace,

the faid juftice may bind them over to the feffions, where, if they cannot

excufe themfelves by fome juft allegation, they may be fined and imprifoned

for their contempt.

7. Queft. IFhat is their authority or poiver ?

Aiijkv. The authority of conftables, as it is fubftantive, and of it felf,

or fubftituted, and aftrifted to the warrants and commands of the juftices

of peace ; fo again it is original,- or additional : for either it was given them
by the common law, or elfe annexed by divers ftatutes. And as for fubor-

dinate power, wherein the conftable is only to execute the commandments
of the juftices of peace, and likewife the additional power which is given

by divers ftatutes, it is hard to comprehend them in any brevity ; for that

they do correfpond to the office and authority of the Juftices of peace, which

is very large, and are created by the branches of feveral ftatutes, which are

things of diverfe and difperfed natures : but for the original and fubftantive

power of a conftable, it may be reduced to three heads :

1. For matter of peace only.

2. For matter of peace and the crown.

3. For matter of nufance, difturbance and dilbrder, although they be

hot accompanied with violence and breach of the peace.

Fi?ji, For pacifying of quarrels begun, the conftables may, upon hot

words given, or likelihood of breach of the peace to enfue, command them
in the King's name to keep the peace, and depart and forbear : and fo he

may where anaffi'ay is made, part the fame, and keep the parties afunder,

and arreft and commit the breakers of the peace, if they will not obey,

and call power to allift him for the fame purpofe.

For punifliment of breach of peace paft, the law is very tender and {pa-

ring in giving authority to conftables, becaufe he hath no power judicial, and

the ufe of his office is rather for preventing or ftaying of mifchief, than for

puniffiing of offences j for in that part he is rather tO execute the warrants

of
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of the 'iuftices ; or when any fudden matter arifeth upon his view, or noto-

rious drcuniftances, to apprehend offenders, and carry them before the juftice

of peace, and generally to imprifon in like cafes of neceffity, where the cafe

will not endure the prefent carrying of the party before the juftices. And
thus much for the matters of peace.

Secondly, For matters of the crown, the ofhce of the conftable confifleth

chiefly in thefe four parts :

The firft is arrelt.

The fecond is fearch.

The third is hue and cry.

And the fourth is feizure of goods.

All which the conftable may perform of his own authority, without any

warrant of the juftices of peace.

1. For firft. If any man will lay murder or felony to another's charge,

or do fufpedt him of murder or felony, he may declare it to the conftable,

and the conftable ought upon fuch declaration or complaint, to carry him be-

fore a juftice ; and if by common voice or fame any man be fufpetfled, the

conftable of duty ought to arreft him, and bring him before a juftice, though

there be no other accufation or declaration.

2. If any houfe be fulpedled for the receiving or harbouring of any felon,

the conftable, upon complaint or common fame, may fearch.

3. If any fly upon the felony, the conftable ought to raife hue and cry.

4. ANcfeize his goods, and keep them fafe without impairing, and inven-

tory them in the prefence of honell: neighbours.

Thirdly, For matters of common nufance and grievance, they are of a

very variable nature, according to the feveral comforts which man's life and

focicty requircth, and die contraries which infeft the fame.

In all which, be it matter of corrupting air, water, or vi^luals, or flop-

ping, ftraightening, or indangering paflage. Or general deceits in weights,

meafures, or fizes, or counterfeiting wares, and things vendible ; the office of

the conftable is to give (as much as in him lies) information of them, and

of the offenders in leets, that they may be prefented ; but becaufe leets are

kept but twice in the year, and many of thefe things require prefent or fpee-

dy remedy, the conftable, in things notorious and of vulgar nature, ought

to forbid and reprefs them in the mean time : if not, they are for their

contempt to be tined and imprifoned, or both, by the juftices in their feflions»

8. Queft. What is their oath ?

AnI-w. The oath they take is in this manner ;

*' You ftiall fwear that you ftiall well and truly ferve the King, and the

*' lord of this law-day ; and you ftiall caufc that the peace of our fovereign

" lord the King Ihall be well and duly kept to your power ; and you fhall

" arreft all thofe that you fee committing riots, debates, and affrays in breach
<' of peace : and you ftiall well and duly endeavour your fclf to your beft

" knowledge, that the ftatutes of JVinchefter for watch, hue and cry, and
«' the ftatutes made for the puniftiment of fturdy beggars, vagabonds, rogues,

*' and other idle perfons coming within your office be truly executed, and
" the offenders punilhed : and you fnall endeavour, upon complaint made, to

" apprehend barreters and riotous perfons making atfrays, and likewife to

" apprehend felons ; and if any of them make refiftance with force, and
*' multitude of mif-doers, you fhall make out-cry, and purfue them till they
*' be taken ; and ftiall look unto llich perfons as ufe unlawful games ; and
" you ftiall have rec;ard unto the maintenance of artillery j and you ftiall

YoL. IV.
^
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" well and duly execute all procefs and precepts fent unto you from tlie ju-

*' ftlces of peace of the county ; nnd you fhall make good and faitliful j?.re-

" fentments of all bloodlheds, out-cries, affrays, and refcues made within

" your office : and you fliall well and duly, according to your power and

'X knowledge, do that which beloiigcth to your office of eonftable to do, for

" this year to come. So help, &c."

0. Queft. What difference is there betxcixt the high conjlables and petty

conjlablei ?

Anfkv. Th e authority is the fame in fubftance, differing only in extent

;

the petty-conflable ferving only for one town, parifli, or borough; the head-

conftable ferving for the whole hundred : neither is the petty-coaftablc fub-

ordinate to the head-conftable for any commandment that proceeds from

his own authority ; but it is ufed, that the precepts of the jufticcs be deli-

vered unto the high-conftables, who being few in number, may better at-

tend the juftices, and then the head-conftables, by virtue thereof, make their

precepts over to the petty-conftables.

lo. Queft. Whether a cotiftable may appoint a deputy ?

Anfw. In cafe of neceffity he may appoint a deputy, or in default there-

of, the fteward of the court-leet may; which deputy ought to be fworn be-

fore the fi^id fteward.

Now to conclude, the office of conftables confifts wholly in thefe three

things, mz.
1. The confervation of the peace.

2. Serving the precepts and warrants.

3. Attendance for the execution of ftatutes.

Of the jurifdiBion cfjujiices itinerant in the principality of Wales.

These juftices have power to hear and determine all criminal caufes.

King's- which are called in the laws of Englatid, the pleas of the crown ; and
bench. herein they have the fame juriididion that the juftices have in tlie court of

the King's bench.

They have power to hear and determine all civil caufes which are called

Common- in the laws of England, common-pleas, and do take knowledge of all fines

pleas. levied of lands or hereditaments, without fuing out any dedimus potejlatem ;

and herein they have the fame jurifdidtion that the juftices of the common-
pleas do execute at Wefiininfter.

They have power to hear and determine all affizes upon diffeifin of lands

Juftices of af- or hereditaments, wherein they equal the jurifdidlion of the juftices of
iize. affize,

They may hear and determine all notable violences and outrages perpe-

trated within their feveral precinfts of the principality of Wales. And there-

in they have the fame jurilHidlion as the juftices of Oyer and Terminer.

Theje offices are in the King's gift.

Th e prothonotary's office is to draw all the pleadings^ and to enter and

engrofs all records and judgments in all trivial caufes.

The clerk of the crown his office is to draw and engrofs all proceedings,

arraignments, and judgments in criminal caufes.

Thefe offices are in the judges difpofition.

The marflial's office is to attend the perfons of the judges at their coming,

fitting, and going from their feffions or court.

The crier is tanquam publicus praeco, to call forth fuch perfons whofe

appearances are neceffary, and to impofe filence to the people.

Tbi
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The office of 'Jujllce of Peace.

There is a commiffion under the great feal q{ England X.o certain gentle-

men, giving tliem power to preferve the peace, and to refift and punilli all

turbulent perfons, whole mifdemcanors may tend to the difquiet of tlie peo-

ple ; and thefe be called the juftices of peace, and every of them may well

and truly be called and termed Rirenarcha.

The chief of them is called cafos rotulorum:, in whofe cuftody all the

records of their proceedings are refiding.

Others there are of that number called juftices of peace and quorum,

becaufe ih their commiflion they have power to fit and determine caufes con-

cerning breach of peace, and mifbeliaviour. Tlie words of their commilTion

:ue conce!\'ed thus, quorum fuch and fuch, timim vel duos a^c: elfl' volumits
;

and without fome one or more of them of the quorum, no fefiions can be

holden, and for the avoiding of a fuperfliious number of fuch j'lftices ffor-nief^juRices

through the ambition of many, it is counted a credit to be burthened vv';th ^Ppo'n"«<l by

that authority) the ftatute of 38 //. VIII. hath exprefly prohibited that there Jt'^^p"/'^

fhall be but eight juftices of peace in every county. Thefe juftices do hold

their fefiions quarterly.

I N every fliire wliere the commiffion of the peace is eflabliflied, there is

alfo a clerk of the peace for the entering and engroffing of all proceedings be-

fore the faid juftices. And this officer is appointed by the cujloi rotulorum,

The ofice of Sheriffs:

Every fhire hath its {herijff, which v/ord being of the Saxon EngliJJji

is as much to fay as fliire-reeve, or minifter of the county : his fun(Sion or

office is two-fold

:

1. Minifterial,

2. Judicial.

As touching his minifterial office, he is the minifter and executioner of,,H. g.capj

all the procefs and precepts of the courts of law, and therefore ought to make 1 6-

return and certificate.

As touching his judicial office, he hath authority to hold two feveral

courts of diftindl natures : tlie one called the Twr/z, becaufe he keepeth his

turn and circuit about the ffiire, and holdeth the fame court in feveral places,

wherein he doth enquire of all offences perpetrated againft the common law,

and not forbidden by any ftatiite or adt of parliament ; and the juri.fdiftion of

this court is derived from juftice diftribntive^ and is for criminal offences, and

is held twice every year.

The other is called the County courts wherein he doth determine all petty

and fmall caufes civil under the value of forty fliillings, arifing within the

faid county, and therefore it is called the county court.

The jurifdidtion of this court is derived from juftice commutative, and is

held every month. The office of the flierifi^ is annual, and in the King's gift,

whereof he is to have a patent.

The office of Efcheator.

Every ftiire hath an officer called an efcheator, which is to attend the

King's revenue, and to feize into his Majefty's hands all lands efcheated, and
goods, or lands forfeited, and therefore is called efcheator ; and he is to en-

quire by good inqueft of the death of the King's tenants, and to whom , i^ g ^^^

their lands aie defcended, and to feize their bodies and lands for ward, it

I they
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they be within age, and is accountable for the fame j and this ofticer is n.'.ined

by the Lord Treaiurer of England.

The office of Coroner.

There are in every fliire two other officers called coroner?, and by their

office they are to inquefl: in whit manner, and by v/hom eyeiy perfon dyii^

of a violent death, came fo to his death; and to enter die lame of record;

which is matter criminal, and a plea of the crown, and therefore they are

coroners, or crowners, as one hath written, becaufe their enquiry ought to be

publick in corona popult.

These officers are chofen by the freeholders of the Hnrc, by virtue of a

writ out of the chancery, de coronatore eligendo : and of them I need not

to fpeak more, becaufe thefe officers are in ufe every where.

General ohfervations touching Conjlables^ Goalers^ and Bailiffs.

Conftabiesof FoRASMucH as every fhire is divided into hundreds, it is alfo by the faid

the hunilred.f^atjjtg Qf 34 i/. VIII. cap. 26. ordered that two fufficient gentlemen or yeo-

men fhall be appointed conftables of every hundred.

_ , Also there is in every fhire one goal or prilbn appointed for the reftraint

iice. of liberty of fuch perfons as for their offences are thereunto committed, un-

til they ihall be delivered thence by courfe of law.

I N every hundred of every {hire the fheriff thereof fliall nominate fuffi.-

cient perfons to be bailiffs of that hundred, and under-minifters of the fheriff;

and they are to attend upon thejuftices in every of their courts and fcffioiis.

THE
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SirFRANCIS B^CO NJinight,
The K I N G's Solicitor-General,

In certain great and difficult CASES.

To my loving friends and fellows,

The READERS, ANCIENTS, UTTER-BARRISTERS
and STUDENTS of Grays-Imi.

I
Do not hold the law of England in fo mean an account, but that which
other laws are held worthy of, fliould be due likewife to our laws, as no
lefs worthy for our ftate. Therefore when I found that not only in the

ancient times, but now at this day in France, Italy, and other nations, the

fpeeches, and as they term them pleadings, which have been made in judi-

cial cafes (where the cafes were mighty and famous) have been fet down
by thofe that made them, and publi(hed ; fo that not only a Cicero, a

Demofthenes, or an AEJchines hath fet forth his Orations, as well in the ju-

dicial as delibei'ative, but a Marrian and a Pavier have done the like by
their pleadings ; I know no reafon why the fame fliould not be brought in

ule by the profellbrs of our law for their arguments in principal cafes. And
this I think the more neceffary, becaufe the compendious form of reporting

refolutions with the fubftance of the reafons, lately ufed by Sir Edward Cokey

Lord Chief Juftice of the King's-bench, doth not delineate or trace out to the

yuung praclilers of law, a method and form of argument for them to imi-

tate. It is true I could have wiihed fome abler perfon had begun j but it is

a kind of order fbmetimes to begin with the meaneft. Neverthelefs thus

!!)uch I may lay with modeftv, that thele arguments which I have fet forth

(moil of them) are upon fubjcds not vulgar ; and therewithal, in regard of

the commixture, which the courfe of my life hath made of law with other

iludles, tiiey may have the more variety, and perhaps the more depth of

reafon : for the reafons of municipal laws, fever'd from the grounds of na-

ture, manners and policy, are like wall-flowers, which though they grow
high upon the creft of flates, yet they have no deep root : befides, in all publick

fervices I ever valued my reputation more than my pains ; and therefore in

weighty caufcs I always ufed extraordinary diligence -, in all which refpeds

Vol. IV. Cc I
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I perfuade ray felf the reading oi'" them will be not unprofitable. This work
I knew not to whom to dedicate, rather than to the fociety of Grays-Inn,
the place whence my father was called to the highcfl; place of juflice, and

where my felf have lived and had my proceedure, fo far, as by his Majefty's

rare if not lingular grace, to be of both his councils : and therefore few
men, fo bound to their focieties by obligation, both anceflral and perfonal,

as I am to yours ; which I would gladly acknowledge not only in having

your name joined with mine own in a book, but in any other good office and

efFedl which the adtive part of my life and place may enable me unto to-

ward the fociety, or any of you in particular. And fo I bid you ricrht hear-

tily farewel.

Tour ajfured loving friend atidfelloiv,

Francis Bacon.

THE

C A S E
O F

IMPEACHMENT of WASTE,
Argued before all the JUDGES in the

EXCHE SJJER-CHAMB E R,

THE cafe needs neither repeating nor opening. The point is in fub-

flance but one, familiar to be put, but difficult to be refolved ;

that is, whether upon a leafe without impeachment of wafte, the

property of the timber-trees after feverance, be not in him that is owner of

the inheritance.

The cafe is of great weight, and the queflioh of great difficulty: weighty

it muft needs be, for that it doth concern or may concern all the ' lands in

England ; and difficult it muft be, becaule this queftion fails in conftuefitiis

aqtiartim, in the meeting or ftrife of two great tides. For there is a ftrong

current of praftice and opinion on the one fide, and there is a more ftrong

current (as I conceive) of authorities, both ancient and late on the other fide.

And therefore according to the reverend cuftom of the realm, it is brought

now to this affembly ; and it is high time the queftion receive an end, the law
a rule, and mens conveyances a dirediion.

Th is doubt arifeth and refteth upon two things to be confidered ; firft to

confider of the intereft and property of a timber-tree, to whom it belongeth :

and fecondly, to confider of the conftrudlion and operation of thefe words or

claufe, abjque impetitione va/li : for within thefe two branches will aptly

fall whatfoever can be pertinently fpoken in this queftion, without obfcuring

the queftion by any other curious divifion.

For
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•^'i^Fof the firft of thefc confiderations, which is the intereft or property of

a timber-tree, I will maintain and prove to your lordiliips three things.

b" First, that a timber-tree while it groweth, is merely parcel of the inhe-

'ritance, as well as the foil itfelf And fecondly, I will prove, that when
•either nature, or accident, or the hand of man hath made it tranfitory, and

cut it off from the earth, it can't change the owner, but the property of it

goes where the inheritance was before. And thus much by the rules of the

common law.

And thirdly, I will fliew that the ftatute of Ghuccjier doth father cor-

roborate and confirm the property in the lefTor tlian alter it, or transfer it to

the leffee.

And for the lecond confidcration, which is the force of that claufe, abfque

impetitione 'oajli, I will alio uphokl and make good three other aflertions.

Firft. That if that claufe Ihould be taken in the fenfe which the other fide

would force upon it, that it were a claufe repugnant to the eftate and void.

Secondly, That the fenfe which .we conceive and give, is natural in re-

fpedl: of the words, and for the matter agreeable to reafon and the rules of law.

yind lajily. That if the interpretation feem ambiguous and doubtful, yet

the very miibhief it felf, and confideration of the common-wealth, ought ra-

ther to incline your lordiliips judgment to our conftrudlion.

My firft aflertion therefore is, that a timber-tree is a folid parcel of the

Inheritance, which may feem a point admitted, and not worth the labour-

ing. But there is fuch a chain in this cafe, as that which feemeth moft

plain, if it's fliarply looked into, doth invincibly draw on that which is moft
doubtful. For if the tree be parcel of the inheritance unfevered, inherent in

the reverllon, feverance will not alien it, nor the claufe will not diveft it.

To open therefore the nature of an inheritance : fenfe teacheth there be

of the foil and earth, parts that are raifed and eminent, as timber-trees, rocks,

houfes. There be parts that are funk and depreffed, as mines which are

called by fome arhores fubterranear, becaufe that as trees have great branches

and fmaller boughs and twigs ; fo have they in their region greater and fmal-

ler veins : fo if we had in England beds of porcelane, luch as they have in

China, which porcelane is a kind of a plafter buried in the earth, and by
length of time congealed and glazed into that fine fubflance ; this were as

an artificial mine, and no doubt part of the inheritance. Then are there

the ordinary parts, which make the mafs of the earth, as ftone, gravel, loam,'

day and the like.

*• Now as I make all thefe much in one degree, fo there is none of them,

Hor timber-trees, not quarries, not minerals or foffils, but hath a double na-

ture; inheritable and real, while it is contained with the mafs of the earth,

^and tranfitory and perfonal, when it is once fevered. For even gold and

Iprecious ftone, which is more durable out of earth than any tree is upon

the earth ; yet the law doth not hold of that dignity as to be matter of

-inheritance if it be once fevered. And this is not becaufe it becometh ''^^''-'."
^f*^

, I 1 • 1 • -11 • - J T provingthere
moveable, for there be moveable inheritances, as villains in grols, and dig- areinhcritas-

nities which are judged hereditaments; but becaufe by their feverance they "= which are

lofe their nature of perpetuity, which is of theeflence of an inheritance. °^^
confent

And herein I do not a little admire the wifdom of the laws of ILngland, of the law

and the confent which they have with the wifdotn of philofophy and nature w'^|^.P'"!°^°"

it felf : for it is a maxim in philofophy, that in rcgione ekmentari nihil eji VJiii^mz be-

aeternwn, nifi per propagatioirem Jpeciei, aiit per fuccejjionem partium

.

twecn perpe-

2
"

^ and;;;^^."^"'^"'"*
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And itismoft evident, that the elements themlelves, anJ^ their products

have a perpetuity not in mdividiio, hwt by fupply and fuccelTion of parts f

for example, the veihl fire, that was nouriflied by the virgins at Rome, was

not the fame fire ilill, but was in perpetual vvafle, and in perpetual renovation.^

So it IS of the fea and waters, it is not the fame water individually, for that >•

exhales by the fun, and is fed again by fliowers. And fo of the earth it felf,

and mines, quarries, and whatfoever it containeth, they are corruptible indi-

vidually, and maintained only by lliccclfion of parts, and that lafleth no

longer than they continue fixed to the main and mother-globe of the earth,

and is deftroyed by their feparation.

According to this I find the wifdom of the law, by imitation of the

courfe of nature, to judge of inheritances and things tranfitory j for it al-

loweth no portions of the earth, no ftone, no gold, no mineral, no tree, no

mold to be longer inheritance than they adhere to the mafs, and fo are ca-

pable of fupply in their parts : for by their continuance of body Hands their

continuance of time.

Neither is this matter of difcourfe, except the deep and profound rea-

fons of law, which ought chiefly to be fearched, fliall be accounted difcourfe,

as the (lighter fort of wits [Scioli) may efteem them.

And therefore now that we have opened the nature of inheritable and

tranfitory, let us fee upon a divifion of eftates, and before feverance, what

kind of interefts the law allotteth to the owner of inheritance, and what

to the particular tenant ; for they be competitors in this cafe.

Theconfent FiRST, In general the law doth aflign to the leflbr thofe parts of the foil

°^'h"^h''^"' I
conjoined, which have obtained the reputation to be durable, and of continu-

law, in the ancc, and fuchas being defiroyed, are not but by long time renewed j and to

diftinguilhlng jj^g Termuiors it afiigneth fuch interefts as are tender and feeble againfl the

heritance'and force of time, but have an annual or feafonable return or revenue. And herein

particular e- it confents again with the wifdom of the civil law; for our inheritance and

h^th 'relation P^^'^'^"'^''
^^^^^^ ^^ in efi"e6t their dominium and ujin-frn6lui; for fo it was

to their divi- conceived upon the ancient ftatute of depopulations A^Iien.'^W. which was
fion of

f'"""- penned, that the Owner of the land Jhouid re-edify the hoifes of husbandry,

frusiui. that the word 0'w?ier (which anfwereth to dominies) was he that had the im-

Owner in the mediate inheritance, and fo ran the later fiatutes. Let us fee therefore what
ftatute of iudcrment the law maketh of a timber-tree : and whether the law doth not
^ • place it within the lot of him that hath the inheritance as parcel thereof.

The writ of FiRST it appeareth by the regifter out of the words of the writ of wafte,

^'^'^^f"PP° that the wafte is laid to ho. ad exhaeredafioiicm, which prefuppofeth haeredi-

ling timber ttttem : for there can't be a difinherifon by the cutting down of the tree,

to be ad ex- except there was an inheritance in the tree, quia privatio praejupponit a£ium.

^Mmf""°' Again it appeareth out of the words of the fiatute of Gloucejier well

The ftatute ofobierved, that the tree and the foil are one entire thing, for the words are,

Glouceftcr, quod recuperet rem vaflatam ; and yet the books fpeak, and the very judg-

^"^ ^^^^^,^.'^''' ment in wafic is, quod recuperet locum va[latum, which fliews, that res and
tarn, not lo- locus are in expofition of law taken indifterently : for the lefibr lliall not re-
cum 'vajia-

^over ouly the ftem of the tree, but he fhall recover the very foil, where-
unto the ftem continues. And therefore it is notably ruled in 22 H.Vl.

22H.6. f. isf.
1 2. that if the T^rw/wr do firft cut down the tree, and then deftroy the

ftem, the lefiTor fliall declare upon two feveral waftes, and recover treble da-

mages for them feverally. But fays the book he muft bring but one writ,

for he can recover the place wafted but once.

And
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An d farther proof may be fitly alledged out of Mullins cafe In tlie com- ii/'<///«'2 cafe,

rtientaries, where it is faid, that for timber-trees tithes Ihall not be paid. And
the reafon of the book is well to be obferved ; for that tithes are to be paid

for the revenue of the inheritance., and not for the inheritance itfelf

Nay, my lords, it is notable to confider what a reputation the la\v gives

^o the trees, even after they are fevered by grant, as may be plainly VL\ii:x-

Ttd ouXoi Herlackendefii cafe, L, Coke p. 4. f. 62. I mean the principal cafe ;
Co.p. 4.f.62.

where it is refolved, that if the trees being excepted out of a leafe granted to

the leflee, or if the grantee of trees accept a leafe of the land, the property of

the trees drown not, as a term fhould drown in a freehold, but fiiljlilt as a

chattel divided ; which {hews pbinly, though they be made tranfitory, yet

they ftill to fome purpofe favour of the inheritance : for if you go a little

farther, and put the cafe of a /late tail, which is a Ihite of inheritance, then I

think clearly they are re-annexed. But on the other fide, if a man buy corn

flanding upon the ground, and take a leafe of the lame ground, where the

corn ftands, I fay plainly it is re-affixed, for faria copuhmtur cum paribus.

And it is no lefs worthy the note, what an operation the inheritance leav-

eth behind it in matter of wafte, even when it is gone, as appeareth in the

cafe of tenant after polTibihty, who fliall not be punifhed ; for though the

new reafon be, becaufe his eftate was not within the llatute of Gkuce/lcr

;

yet I will not go from my old Mafter Littleton's reafon, which fpeaketh out
of the depth of the common law, he iTiall not be punifliedy^r the inheritance

Jake which was once in him.

But this will receive a great deal of illuftration, by confidering the 2lv-
minors eflate, and the nature thereof, which was well defined by Mr. Heath
(who Jlpake excellent well to the cafe) that it is fuch as he ought to yield up
the inheritance in as good plight, as he received it 5 and therefore the word
firmarius (which is the word of the llatute of M^r/Vi^r/^c) Cometh, as I con- The a'crlva-

ceive, a firmando\ becaufe he makes the profit of the inheritance, which ''""ai^^fofce

otherwife fliould be upon account, and uncertain, firm and certain ; and ac- '^l^^'at'iui^^

cordingly feodifirma fee-farm is a perpetuity certain : Therefore the nature

and limit of a particular tenant is to make the inheritance certain, and not to

make it worfe.

I. Therefore he cannot break the foil otherwife thaii with his plough-
fliare to turn up perhaps a ftone, that lieth aloft ; his intereft is in fuperficie

not in profiindo, he hath but tunicam terrae ; little more than the veflure.

If we had firr-timber here, as they have in Mujcovy, he could not pierce

the tree to make the pitch come forth, no more than he may break the earth.

S o we fee the evidence, which is propugnaculum haereditatis, the fortrefs The evidence

and defence of the land belongeth not to the leflee, but to the owner of the /'•"/•'f''^^"-

inheritance.
lumhaeredi-

tatis.

So the lefiee's eftate is not accounted of that dignity, that it can do ho- Homage fm-

mage, becaufe it is a badge of continuance in the blood of lord and tenant, porteth con-

Neither for my own opinion can a particular tenant of a manor have aid [he^bbod

"

ptir file niarier^ oupur faire fitz chevalier ; becaufe it is given by law upon an Particuhr te-

intendment of continuance of blood and privity between lord and tenant. "^^'^.°^.

And for the tree which is now in queftion, do but confider in what a fliafl not have
,

revolution the law moves, and as it were in an orb : for when the tree is a''^-

young and tender, germen terrae^ a Iprout of the earth, the law giveth it to

the leffee, as having a nature not permanent, and yet eafily reftored : when
it comes to be a timber-tree, and hath a nature folid and durable, tlie law
Vol. IV. Dd carrieth
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carrieth it to the leffor. But after again if it become a fear and a dotard, and

its folid parts grow putrefied, and as the poet faith, non jam mater alit tellus

•virefque miniftrat, then the law returns it back to the Icllce. This is true

juftice, this is fuum cuiqiie tribuere ; the law guiding all things with line of

meafure and proportion.

Thephrafe AnD therefore that interefl of the leffee in the tree, which the books cali

that the leffee ^ Special property, is fcarce worth that name. He fliall have the Hiade, lb fliall

property in"^ he have the fliadeof a rock ; but he fhall not have a cryftal or ii;7>/ diamond

the tree very growing upon tlie rock. He fhall have the pannage; why ^ that is the fruit

h^^hat^h 'but' of the inheritance of a tree, as herb or grafs is of the foil. He lliall have

the pmfits of feafonable loppings; why? fo he fhall have feafonable diggings of an open
the tree. mine. So all thefe things are rather profits of the tree, than any fpccial pro-

perty in the tree. But about words we will not differ,

S o as I conclude this part, that the reafon and wifdom of law doth match

things, as they confort, afcribing to permanent ftatcs permanent interell, and to

tranfitory flates tranfitory intereit ; and you cannot alter this order of law by

fancies of claufes and liberties, as I will tell you in the proper place. And
therefore the tree {landing belongs clearly to the owner of the inheritance.

Now come I to my fecond affertion, that by the feverance the ownerfl:!ip

or property cannot be altered ; but that he that had the trees as part of the

inheritance before, mufl have it as a chattel tranfitory after. This is preg-

nant and followeth of itfelf, for it is the lame tree ftill, and as the fcripture

faith, lUi arbor cadif, itajacet.

The owner of the whole mufl needs own the parts ; he that owneth the

cloth owneth the thread, and he that owneth an engine, when it is entire,

owneth the parts when it is broken ; breaking cannot alter property.

iierlacken-
^^^ therefore the book in Herlackenden\ cafe doth not ftick to give it

den\ cafe, fomcwhat plain terms ; and to fay that it were an abfurd thing, that the lef-

fee which hath a particular intereft in the land, fhould have an abfblute pro-

perty in that which is part of the inheritance : you would have the fliadow

draw the body, and the twigs draw the trunk. Thefe are truly called abfur-

dities. And therefore in a conclufion fo plain, it Ihall be fufBcient to vouch

the authorities without enforcing the reafons.

And although the divifion be good, that was made by Mr. Heath, that

there be four manners of feverances, that is when the lefTee fells the tree, or

when the lefTor fells it, or when a flranger fells it, or when the ad: of

God, a tempefl fells it, yet this divilion tendeth rather to explanation than to

proof; and I need it not, becaufe I do maintain that in all thefe cafes the pro-

perty is in the lefTor.

Three argu- An d therefore I will ufe a diflribution which rather prefTeth the proof,

ments of pro- The queflion is of property. There be three arguments of property, damages,

ges^feifur" feifure, and grant; and according to thefe I will examine the property of the

and power to trccs by the authority of books.
^'""'- And firfl for damages.

For damages look into the books of the law, and you fnall not find the

leffee fliall ever recover damages, not as they are a badge of property ; for

the damages, which he recovereth, are of two natures, either for the Ipecial

property (as they call it) or as he is chargeable over. And for this to avoid

length, I will feled: three books, one where the leflee fhall recover treble

damages, another where he fliall recover but for his fpecial property, and the

third where he fhall recover for the body of the tree, which is a fpecial

cafe, and ftandeth merely upon a fpecial reaibn.

The
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The firil is the book of 44.E. III. f. 27. where it is agreed, that if tenant 44 K- 3. f. 27.

for life be, and a diffeifor commit wafte, the leflee fhall recover in tre/pafs as

he fliall anfwer in wafte: but that this is a kind of recovery of damages, tho'

per accidem, may appear plainly.

For if the lelTor die, whereby his action is gone, then the diffeifor is like-

wife difcharged, otherwife than for the fpccial property.

Thk fccond book is 9 E. IV. f. 35. where it is admitted, that if the leffor r. r ,.-

himfelf cut down the tree, the leftce fhall recover but for his fpecial profit of
' ' '

^^'

ihade, pannage, loppings, becaufc he is not charged over.

The third is 44 E. III. f. 44. where it is fiid, that if the leffee fell trees 44 E. 3.^44.

to repair the barn, which is not ruinous in his own default, and the leffor

come and take them away, he fliall have trefpafs, and in that cafe he fliall

recover for the very body of the tree, for he hath an abfolute property in them
for that iiitcnt.

And that it is only for that intent appeareth notably by the book 38 AJJ. 38 Afl". f. i:

f. I . If the leffee after he hath cut down the tree employ it not to repara-

tions, but employ other trees of better value, yet it is wafte ; which flieweth

plainly the property is refpedlive to the employment.

Nay, 5 E. IV. f. 100. goeth firther and fheweth, that the fpecial pro-5 E. 4. f.ioo;

perty which the leffee had was of the living tree, and determines as Her-
lackenden% cafe faith by feverance ; for then magis dignum trahit adfe minus
digniim : for it faith, that the leffee can't pay the workmen's wages with
thofe parts of the tree which are not timber. And fo I leave the firft demon-
firation of property, which is by damages ; except you will add the cafe of

27 H. VIII. f. 13. where it is faid, that if tenant for life and he in the re-~7H s.f.15,

verfion join in a leafe for years, and leffee for years fell timber-trees, they fliall

join in an adion of wafte ; but he in the reverfion fliall recover the whole
damages : and great reafon, for the fpecial property was in the leffee for

years, the general in him in the reverfion, fo the tenant for life meane
had neither the one nor the other.

Now for the feifure you may not look for plentiful authority in that : for

the leffor, which had the more beneficial remedy by adion for treble damages,

had little reafon to refort to the weaker remedy by feifure, and leafes without

impeachment were then rare, as I will tell you anon. And therefore the

queftion of the feifure came chiefly in experience upon the cafe of the wind-
falls, which could not be punillied by aftion of wafte.

First therefore the cafe of 40 E. III. pi. 22. is exprefs, where at the 40 E. 3 pi, 223

King's f uit in the behalf of the heir of Darcy who was in ward, the King's

leffee was queftioned in wafte, and juftified the taking of the trees, becaufe

they were overthrown by winds, and taken away by a ftranger. But K?ie-

vei faith, although one be guardian, yet the trees, when by their fall they

are fevered from the freehold, he hath no property of the chattels, but they

appertain to the heir, and the heir fliall have trefpafs of them againft a

ffrangcr, and not the guardian, no more than the bailiff of a manor. So
that that book rules the iotereft of the tree to be in the heir, and goes to a
point farther, that he fliall have trefpafs for them ; but of feifure there had
been no queftion.

So again in 2 H. VII. the words of Brian are, that for the timber-trees 2 K. 7. f. 14;

the leffor may take them ; for they are his, and feemeth to take fome dif-

ference between them and the s:rave!.

The
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34 E. 3. f. s- The like reafon is of the timber of an hoiife, as appears 34 E. 3. i- 5.

abridged by Brook, tit. wafte, pi. 34, when it is faid, it was doubted who

should have the timber of a houfe which fell by tenipeft ; and faith the book,

it fcems it doth appertain to the lefTor ; and good reafon, for it is no walte,

and the lefTce is not bound to re-edify it : and therefore it is reafon the Iclibr

have it ; but Herlacketidi'tis cafe goes farther, where it is fiid that tlie Iclie*

may help himfelf with the timber, if he will re-edify it ; but clearly he ii^ith

no intereff but towards a fpecial employment.

QE4. f. 35- Now you have had a cale of the timber-tree, and of the timber of the

houfe, now take a cale of the fjiine, where that of the trees is likew ife put,

and that is 9 £. IV. f 35. where it is {ixdhy NeeSam, that if a leafe be

made of land wherein there is tin, or iron, or lead, or coals, or quarry, and

the leflbr enter and take the tin or other materials, tlie lellee fhall punilli him
for coming upon his land, but not for taking of the fubftances. And fo of

great trees : but Danhy goes farther, and faith, the law that gives him the

thing, doth likewife give him means to come by it ; but they both agree that

the intereft is in the leflbr : and thus much for thefeifure.

For the grant, it is not fo certain a badge of property as the other two j

for a man may have a property, and yet not grantable, becaufe it is turned

into a right, or otherwife fufpended. And therefore it is true, that by the

book in 21 H. VI. that if the leflbr grant the trees, the grantee fhall not

take them, no not after the leafe expired ; becaufe his property is but de fu-
tnro, expedant ; but 'tis as plain on the other fide that the leffee cannot grant

iifawjW and them, as was relblved in two notable cafes, namely the cafe of Marifood znd.

Sanders, c. Sandcrs 4 1 El. 171 communi banco ; where it was ruled, that the tenant of the

inheritance may make a feoffment with exception of timber trees ; but that if

leffee for life or years fet over his eftate with an exception of the trees, the

exception is utterly void ; and the like refolution was in the cafe between

Toper and Fojiev aud Mills plaintiff, and spencer and Boord defendant, 28 £//2.
fencer i^i^y-Qf^ 82O.

Now come we to the authorities, which have an appearance to be a!:;ainfl

us, which are not many, and they be ealily anfwered not by diflinguilTiing

fubtilly, but by marking the books advifedly.

I. There be two books that feem to crofs the authorities touching the in-

7 II.5.HE-3- terefl of the windfalls, 7 H. VI. and 44 E. III. f 44. where, upon wafle
"*'''

brought and affigned in the fuccifion of trees, the jufiification is, that they

were overthrown by wind, and fo the leffee took them for fuel, and allowed

for a good plea ; but thefe books are reconciled -two ways : firft, look into

both the juftifications, and you fhall find that the plea did not rely only in

that they were windfalls, but couples it with this that they were firft fear, and
then overthrown by wind ; and that makes an end of it, for fear trees belong

to the leffee, flanding or felled, and you have a fpecial replication in the book
of 44 E. III. that the wind did but rend them, and buckle them, and that

they bore fruit two years after. And 2dly, you have ill luck with your wind-
tialls, for they be flill apple-trees which are but wafles per accidens, as wil-

lows, or thorns are in the fight of a houfe , but when they are once felled,

they are clearly matter of fuel,

cH. 4. f. 29. Another kind of authorities, that make fhew againfl us; are thofe that

I Ma. f. 90. fay that the leffee fliall punifli the leflbr in trefpafs for taking the trees,

which are 5 H. IV. f 29. and i Mar. Dier. f 90. Mervifis cafe ; and you might
add if you will 9 E. IV. the cafe vouched before, unto which the anfwer
is, that trefpafs mufl be underflood for the fpecia-l property, and not for the

bodv
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body of the tree ; for thofe two books /peak not a word, wliat Jie Hiall re-

cover, nor that it fliall be to the value. And therefore 9 E,. IV". is a good

expofitor, for that diftinguilheth where the other two books fpeak inde-

finitely ; yea, but 5//. IV. goes farther, and faith, that the writ fliall pur-

port nrbores fuas, which is true in refped: of the fpeci.1l property ; neither

are writs to be varied accordiii;i, to Ipccial cafes, but are iVamctl to the gene-

ral cafe, as upon lands recovered ia value in tail, the writ fliall fuppofe do-

num a gift.

And the third kind of authority is fome books (as 13 //. VII. f.9.) that 13 H. y.fg

£iy, that trefpafs lies not by the Icifor againlt the leflee for cutting down
trees, but only wafte j but that it is to be underlfood of trefpafs vi ^ ar-

mis, and would have come fitly in queftion, if there liad been no feifure

in this c:.fe.

Upon all which I conclude, that the whole current of authorities proveth

the properties of the trees upon feverance to be in the leflbr by the rules

of the common law ; and that although the common law would not fo

far protedl the folly of the leflbr, as to give him remedy by adion, where
the ftate was created by his own aft ; yet the law never took from hini his

property ; fo that as to the property before the flatute and . firice, the law

was ever one.

Now come I to the third affertion, that the ftatute o^ Gloucefter hath

not transferred the property of the lefTee upon an intendment of recompenfe

to the leflbr ; which needs no long fpeech : it is grounded upon a probable

reafon, and upon one fpecial book.

Th e reafon is, that damages are a recompenfe for property : and there-

fore tliat the ftatute of Gloucefler giving damages fhould exclude property

;

the authority feems to be 12 E. IV. f. 8. where Catesbey affirming that the i: E.4. f. s

lelTce at will fliall have the great trees, as well as leflee for years or life :

Fairfax and 'Jennings corred it with a difference, that the leflbr may take

them in the cafe of tenant at will, becaufe he hath no remedy by the fla-

tute, but not in cafe of the termors.

This conceit may be reafonable thus far, that the leflee fhall not both

feife and bring wafte ; but if he feife, he fliall not liave his adion ; if he

recover by adion, he fliall not feife : for a man fliall not have both the

thing and recompenfe ; it is a bar to the higheft inheritance (the kingdom
of heaven) reccperiint mcrcedent Juam. But at the iirft, it is at his eledion,

whether remedy he will ufe, like as in the cafe of trefpafs ; \vhere if a man
once recover in damages, it hath concluded aiid turned the property. Nay,
1 invert the argument upon the force of the ftatute of Gloucefler thus : that

if there had been no property at common law
; yet the ftatute of Gloiccejler

by reftraining the wafte, and giving an adion, doth iriiply a property, whefe-

to a better cafe cannot be put than the cafe upon the itatute de donis Condi- a flatute

tionalibuSy wliere there are no words to give any reverfion or remainder ; S'^;'"|

and yet the ftatute giving a.for}nedon, where it lay not before, being but an gth

a6lion, implies an adual reverfion and remainder. tereii

Thus have I pafl!ed over the firft main part, which I have infifted ilpon

the longer, becaule I fliall have ufe of it for the clearing of the fecond.

N o w to come to the force of the clauie, abj'que impetitione 'vajti. This

claufe muft of neceflity work in one of thefe degrees, either by way of

grant of property, or by way of power and liberty knit to the ftate, or by
way of dilcharge of adion ; whereof the firft two I reied, the laft I receive.

Vol. IV. Ec 1. There-

aflion impli-

an in-
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No grant of THEREFORE I think the Other fide will not affirm, that this claufe

property, amounts to a grant of trees ; for then according to the rcfolution in Her-

lackenden\ cafe, they fhould go to the executors, and the lellec might grant

them over, and they might be taken after the Hate determined. Now it

is plain that this liberty is created with the eftate, pafleth with the eftate,

and determines with the eftate.

i H. 5- That appears by 5 Hen. V. where it is faid, that if lefiee for years with-

out impeachment of wafte accept a confirmation for life, the privilege is

gone.

And fo are the books in % E. III. and 28 H. VIII. that if a leafe be made

i8H 8. without impeachment of wafte /?/r ^?//rf w, the remainder to the leflec for

life, the privilege is gone, becaufe he is in of another eftate; fo then plainly

it amounts to no grant of property, neither can it any ways touch the pro-

perty, nor enlarge the efpecial property of the lelTee : for will any man fay,

that if you put Marwood and Sn?iders's caie of a leafe without impeachment

of wafte, that he may grant the land with the exception of the trees any

more than an ordinary Icftee ? Or fhall the windfalls be more his in this

cafe, than in the other ? for he was not impeachable of wafte for windfalls

no more than where he hath the claufe. Or will any man fay, that if a

ftranger commit wafte, fuch a lelTee may feife ? thefe things I fuppofe no
man will affirm. Again, why fhould not a liberty or privilege in law be as

ftrong as a privilege in fadt .? as in the cafe of tenant after poffibility : Or
where there is a leflee for life the remainder for life ? for in thefe cafes they

are privileged from wafte, and yet that trenches not the property.

Now therefore to take the fecond courfe, that it Ihould be as a real power

annexed to the ftate ; neither can that be, for it is the law that moldeth

eftates, and not mens fancies. And therefore if men by claufes like volun-

taries in muftck run not upon the grounds of law, and do reftrain an eftate

more than the law reftrains it, or enable an eftate more than the law en-

ables it, or guide an eftate otherwife than the law guides it, they be

mere repugnancies and vanities. And therefore if I make a feoffinent in

fee, provided the feoffee fhall not fell timber, the claufe of condition is

void. And fo on the other fide, if I make a leafe with a power that he fhall

fell timber, it's void.

S o if I make a leafe with a power that he may make feoffment, or that

he may make leafes for forty years, or that if he make default, I fhall not

be received, or that the leffee may do homage ; thefe are plainly void, as

againft law, and repugnant to the ftate. No, this cannot be done by way
of ufe, except the words be apt, as is Mildmaf^ cafe : neither is this claufe in

the fenfe that they take it, any better.

Therefore laying afide thefe two conftruclions, whereof the one is

not maintained to be, the other cannot be : let us come to the true fenfe of

this claufe, which is by way of difcharge of the ailion, and no more >

wherein I will fpeak firft of the words, then of the reafon, then of the

authorities which prove our fenfe, then of the pradice, which is pretended

to prove theirs j and laftly, I will weigh the mifchief how it ftands for our

conftrudlion or theirs.

It is an ignorant miftaking of any man to take impeachment for impedi-

mentuiny and not for impetitio ; for it is taie that impedimentimi doth extend

to all hindrances, or difturbances, or interruptions, as well in pais as judi-

cial. But impetitio is merely a judicial claim, or interruption by fuit in law,,

and upon the matter J^ll one with itnplacitatio. Wherein firfi we may take
'

light
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light of the derivation of impetitio, which is a compound of the prepofitlon

/«, and the vtx\> peto, whereof the verb peto it fcif d(;th fignify a demand,
but yet properly ilicli a demand as is not extra judicial : for the words petit

judiciuvj, petit auditiim brevis, &c. are words of adts judicial ; as for the de-

mand in pais, it is rather requi/itio than pctitio, as licet faepius reqiii/itus ; fi)

much for the verb peto. IBut the prepofition in enforcetli it more, wliich

iignifies againft, as Cicero in Ferrem, in Catilinam, and fo in com}x)fuion,

to inveigh is to fpeak againft : fo it is fuch a demand only where there is

a party raifed to demand againft, that is an adverfary, which muft be in a fuit

in law ; and io it is ufed in records of law.

As Coke lib. i. f. 17. Porters cafe, it was pleaded in bar, that di^adomi/m
Regina nunc ipjbs "Johannem ^ Henricum Porter petere feu occajionare mn
debety that is implacitare.

So likewife Coke 1. i. f. 27. cafe oi Alton woods, quod di£la domina regina

nunc ipfum proinde aliqualiter impetere feu occafionare mn debet.

So in the book of entries f. i. litera D. 1 5 H. VII. rot, 2. inter placita

Regis, (^Jiiper hoc 'venit W. B. Cow??ionachus abbatis W. loci illius ordinarii,

gerenfque vices ipfius abbatis, ad quofcunquc clericos de quolibet crimine co-

ram Domino Rege impetitos froe irritatos calumniand. So much ex vi ^
ufu termini.

For reafonj firft, it ought to be confidered, that the punifliment of wafte

is ftrid: and fevere. becaufe the penalty is great, treble damages, and the

place wafted : and again, becaufe the lelTee muft undertake for the adls of

ftrangers : whereupon I infer, that the reafon wliich brought this claufe in

life, ab initio, was caution to fave, and to free men from the extremity of
the penalty, and not any intention to countermand the property.

Add to this that the law doth affign in moft cafes double remedy, by
matter of fuit, and matter in pais ; for difteifins, aftions and entries ; for tref-

paffes, adtion and feifure ; for nufances, aftion and abatement : and as Lit-

tleton doth inftrudl us, one of thefe remedies may be releafed without touch-

ing the other. If the difleifee releafe all aftions, fiith Littleton, yet my
entry remains ; but if I releafe all demands or remedies, or the like words of

a general nature, it doth ixleafe the right itfelf. And therefore I may be

of opinion, that if there be a claufe of grant in my leafe exprefs'd, that if

my leflee or his affigns cut down and take away any timber-trees, that I and

my heirs will not charge them by ad:ion, claim, feifure, or other interrup-

tion, either this fhall inure by way of covenant only, or if you take it to

inure by way of abfolute difcharge, it amounts to a grant of property in

the trees, like as the cafe of 31. ylffif. I grant, that if I pay not you 10 /. i^-^Jjf-

per annum at fuch feafts, you fliall diftrain for it in my manor oi Dak\ tho''^
claufe that

r . » y
.

J > iuunds to 2,

this lound executory in power, yet it amounts to a prefcnt grant ot a rent, power, a-

So as I conclude that the difcharge of aftion the law knows, grant of the "'O""'^ '°
f

property the law knows, but this fame mathematical power being a power the rtate bear

amounting to a property, and yet no property, and knit to a ftate that can- "•

not bear it, the law knoweth not, tertiumpenitus ignoramus.

For the authorities they are of three kinds, two by inference, and the

third direft.

The firft I do colled upon the books of 42 Edw. III. f. 23, and 24. by42E. s.f.zj,

the difference taken by Mowbray, and agreed by the court, that the law 24-

doth intend the claufe of difimpeachment of wafte to be a difcharge fpecial,

and not general or abfolute ; for there the principal cafe was, that there was
a claufe in the leafe, that the leffor fliould not demand any right, claim, or

challenge
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challenge in the lands during the life of the lefTee. It is refolved by tlTj

book, that it is no bar in wafte ; but that if the tlaufe had been, that the

leflee fliould not have been impeached for wafte, clearly a good bar ; v/hich

demon ftrates plainly, that general words, be they never fo loud and ftrong,

bear no more than the ftate will bear, and to any other purpofe arc idle.

But fpecial words that inure by way of difcharge of adion, are good and

allowed by law.

4E. z. f;/i*. The fame reafon is of the books 4 £i. W.Fitzh. tit. wafte 15 and 17
tit. wade 15.^^ III. f. 7. Fitzh. tit. wafte loi. where there was a claufe, ^lod liceat

Fitzh. tit. facere commodum fuiim meliori modo quo poterit. Yet faith Skipivkh doth
warte, 101. this amount, that he Ihall for the making of his own proht difinlierit the

leftbr ? Nego confequentiam ; fo that ftill the law allows not of the general

difcharge, but of the fpecial that goeth to the adion.

9H. 6.f. 35. The fecond authority by inference is out of 9 H. VI. f 35. Fitzh. tit.

Fitzh. tit. ^vafte 39. and t,2H. VIII. Dyerf. 47. where the learning is taken, that not-

^zH^g^Dyer.withftanding this claufe be inferted into a leafe, yet a man may referve unto

f- 47- himfelf remedy by entry : but fay I, if this claufe fliould have that {eiiie,

which they on the other fide would give it ; namely, that it fhould amount

to an abfolute privilege and power of difpofing, then were the provifo flat

repugnant, all one as if it were abfque impetitione vajli, proiijb quod non

jaciet vajiumy which are contradidories j and note well that in the book of

9 H. VI. the provifo is quod non faciat vaftum 'voluntarium in domihus ;

which indeed doth but abridge in one kind, and therefore may ftand with-

out repugnancy : but in the latter book it is general, that is to fay abfque im-

petitione vajli, & Ji contigerit ipfum facere vajiiim tutic licebit reintrare.

And there Shelley making the objedion that the condition was repugnant,

it is falved thus, Jed aliqui te?2uerunt, that this word impetitione 'vajii is to be

underftood that he fhall not be impleaded by wafte, or puniflied by adion,

and fo indeed it ought : thofe aliqui reSle tenuerunt.

n-jU.e.Fitzh. For the authorities dired, they are two, the one 2'j H.Yl. Fitzh. tit.

tit. wafte, 8. ^afte 8. where a leafe was made without impeachment of wafte, and a

ftranger committed wafte, and the rule is, that the leftee fliall recover in

trefpafs only for the crop of the tree, and not for the body of the tree. It

is true it comes by a dicitur, but it is now a legitur ; and a quaere there is,

and reafon, or elfe this long fpeech were time ill fpent.

And the laft authority is the cafe of Sir Moyle Finch and his mother, re-

ferred to my Lord JVrey and Sir Roger Matiwood, refolved upon conference

with other of the judges vouch 'd by JVrey in Herlackendens cafe, and re-

ported to my Lord Chief Juftice, hei^epre/enf, as a refolution of law, being

our very cafe.

statute de And for the cafes to the contrary, I know not one in all the law dired :

MarUhrUge.
^j^gy p^g|-g ^.j^g ftatute of Markbridge, which hath an exception i« the pro-

hibition, ^rw^rzV non facient vajium, Sec. nififpeciakm inde habuerint con-

cefjionem perfcriptum cowoentioJiis^ 7ne,ntiof!etn faciens, quod hoc facere po/Jint.

This prefTeth not the queftion ; for no man doubteth, but it will excuie in

an adion of wafte ; and again, }iifi habeant jpccialein concejjionejn may be

meant of an abfolute grant of the trees themfelves : and otherwife the claufe,

abfque impetitione vajli taketh away the force of the ftatute, and loofeth

what the ftatute bindeth ; but it toucheth not the property at common law.

Littltion. For Littletons cafe in his title of conditions, where it is faid, that if a

feoffment in fee be made upon condition, that the feoffee fhall infeoft" the

hufband and wife, and the heirs of their two bodies; and that the hufband

die.
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die, that now the feofrce ouglit to make a leale without impeachment of

wafle to the wife, the remainder to tlie right heirs of the body of her

hulband and her begotten ; whereby it would be inferred, that fuch a leflee

Ihould have equal privilege with tenant in tail : the anfwer appears in Little-

ton's own words, which is, that the feoffee ought to go as near the condi-

tion, and as near the intent of the condition as he may, but to come near .

is not to reach, neither doth Littleton undertake for that.

As for Culpeppir's cafe, it is obfcurely put and concluded in divifion o(Cu/j>efp:r'3

opinion ; but yet fo as it rather makes for us. The cafe is 2 E/iz. Dyer^^^^.^
j^ ^^

f. ]84. and is in effedr this: a man makes a leafe for years, excepting tim-f. ,84.

ber-trees, and afterwards makes a Icafe without impeachment of wafle to

yohn a Style, and then granteth tlie land and trees to John a Doivn^ and

fcinds himfelf to warrant and fave harmlefs John a Down againft yohn a

Style; John a Style cutteth down the trees, the queftion was whether the

bond were forfeited, and that queRion reforteth to the other quellion ; wlie-

thcT "John a Style, by virtue of fuch leafe, could fell the trees, and held by

Weflon and Broicn that he could not : which proves plainly for us that he

had no property by that claufe in the tree ; though it is true that in that

cxife the exception of the trees turneth the cafe, and fo in eflfed: it proveth

neither way.

For the pradlice, if it were fo ancient and common, as is conceived ;
yetPraaice.

fnice the authorities have not approved, but condemned it, it is no better

tlian a popular error : it is but pedum vija eft via, not reSta vifa eft via. But

I conceive it to be neither ancient nor common. It is true I find it firft in

19 £.,II. (I mean fuch a claufe) but it is one thing to fay that the claufe is"^ ^- ^'

antient; and it is another thing to fay, that this expofition, which they

would now introduce, is ancient. And therefore you muft note that a prac-

tice doth then expound the law, when the ad: which is praftifed, were merely

tortious or void, if the law ihould not approve it ; but that is not the cale

here ; for we agree the claufe to be lawful : nay, we fay tliat it is in no fori

inutile, but there is ufe of it, to avoid this fevere penalty of treble damages.

But to fpeak plainly, I will tell you how this claufe came in from 13 of E. L
till about 12 of £. IV". Thtjlate tail though it had the qualities of an in-

heritance, yet it was without power, to alien ; but as foon as that was fet

at liberty by common recoveries, then there mufi: be found fome other de-

vice, that a man might be an abfolute owner of the land for the time, and

yet not enabled to alien, and for that purpofe was this claufe found out

:

for you fliall not find in one amongfl an hundred, that farmers had it in

their leafes ; but thofe that were once owjiers of the inheritance, and had

put it over to their fons or next heirs, referved fuch a beneficial flate to

themfelves. And therefore die truth is, that the flood of this ufage came in

with perpetuities, live that the perpetuity was to make an inheritance like

a rtem for life, and this was to make a flcm for life like an inheritance i

both concurring in this, that they prefume to create phantaftical eftates, con-

trary to the ground of law.

And therefore it is no matter, though it went out with the perpetuities,

as it came in, to the end that men that have not the inheritance fliould

not have power to abufe the inheritance.

And for the mifchief and confideration oi honiun fuhlicum^ certainly this

claufe with this oppofition tendeth but to make houfes ruinous, and to leave

.no timber upon the ground to build them up again ; and therefore let men
in God's name, when they eltabliHi their ffates, and plant their fons or

Vol. IV. F f kinfmen
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kinfmcn in thq inheritance of fome portions of their lands, witli refervntlon

of the freehold to themfelves, ufe it, and enjoy it in futh fort, as may tend

{id aedificationcm, and not ad dcjlniclioncm ; for that's good for poRerity, and

for the ftate in general.

And for the timber of this realm, 'tk vivus t/j^faunis regni ; and 'tis the

matter of our walls, walls not only of our houfes, but of our ifland : fo as

'tis a general difinherifon to the kingdom to favour that expofition, which
tends to the decay of it,, being fo great already; and to favour wafte when
the times themfelves are fet upon wafte and fpoil. Therefore fincc the rea-

ibn and authorities of law, and the policy of eftate do meet, and that thofe

that have, or fnall have fuch conveyances, may enjoy the benefit of that

elaufe to proteft them in a moderate manner, that is,, from the penalty of
the aftion ; it is both good law and good policy for the kingdom, and not

injurious or inconvenient for particulars, to take this claufe flridtly, and

therein to affirm the laft report, and fo I pray judgment for the plaintiff.

The ARGUMENT In

LOWES CASE
OF

TENURES;
In the K I N G's-B E N C H.

THE manor o£ ^Iderivq/ley parcel of the Duchy, and lying out of

the county Palatine was (before the Duchy came to the crown) held

of the King by knight's-fervice-/;? capite. The land in queftion was

held of the faid manor in focage. The Duchy and this manor parcel there-

of defcended to King Henry IV. King Henry VIII. by letters patent the

19. of his reign granted this manor to Anthony Lotv, grandfather of the

ward, and then tenant of the land in queftion,- referving 26/. 105. rent

and fealty, tantwn fro omnibus jer^'citiis^ and thi'S patent is under the Duchy-
feal only. The queftion is how tliis tenancy is held, whether in capite or

in focage.

The cafe refleth upon a point, unto which all the queftions arifing are tc»

be reduced.

The firft is, whether this tenancy being by the grant of the King, of the

manor to the tenant, grown to an unity of pofTeflion with the manor, be held

as the manor is held, which is exprefled in the patent to be in focage.

The fccond, whether the manor it felf be held in focage according to

the lalt refervation ; or in capite by revivor of the antient feigniory, which was

/;; capite before the duchy came to the crown.

Therefore my firfl propolition is, that this tenancy (which without

all colour is no parcel of the manor) cannot be comprehended within the

tenure, referved upon the raanor, but that the law createth a fe\eral and

diftinft
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Uiflin6t tenure thereupon ; and that not guided according to the exprefs te-

nure of the manor ; but merely Jcciindum normam Icgis, by tlie intendment

and rule of law, which muft be a tenure by kniglit's-fervice in capite.

And my fecond proportion is, that admitting tliat the tenure of the te-.

nancy fliould enfue the tenure of the manor : yet ncverthelefs the manor it

ielf which was firll held of the crown in capite^ the tenure fufpended by

the conqueft of the Ducliy to the crown, being now conveyed out of the

crown under the duchy-fcal only (which hath no power to touch or carry

any interefl, whereof the King was vefled in right of the crown) is now fo

fevered and disjoined from the ancient feigniory, which was in capite, as the

fame ancient feigniory is revived, and fo the new refervation void ; becaufe

the manor cannot be charged with two tenures.

This cafe concerncth one of the greatefl and faireft flowers of the crown. The King's

which is the King's tenures, and that in their creation ; which is more than '''"'"''^' ""^^

their prefervation : for if the rules and maxims of law in the firlt raifing of hurt by a re-

tenures in capite be weakened, this nips the flower in tlie bud, and may do^"'"''"" '"

more hurt by a refolution in law, than the lofles, which the King's te- n^aVy' fup-'^

nures do daily receive by oblivion or fuppreflion, or the negledt of ofii- preffions or

cers, or the iniquity of jurors, or other like blaflis, whereby they are con- "^""j^^^*;^^"

tinually fliaken : and therefore it behoveth us of the King's council to

liave a fpecial care of this cafe, as much as in us is^ to give fatisfadtion

to the court. Therefore before I come to argue thefe two points par-

ticularly, I will fpeak Ibmething of the favour of law towards tenures in

capite, as that which will give a force and edge to all that I fliuU fpeak af-

terwards.

The conflitution of this kingdom appeareth to be a free monarchy iaNohnd m
nothing better than in this j that as there is no land of the fubjed that is of ^!^'/^^

charged to the crown by way of tribute, or tax, or tallage, except it be charg1:d by

fet by parliament : fo on the other flde there is no land of the fubjed:, but T"^ °^ j"",,

is charged to the crown by tenure, mediate or immediate, and that by the land' charged

grounds of the common law. This is the excellent temper and commixture ^^ "^>' °f

of this eflate, bearing marks of the fovereignty of the King, and of the

freedoni of the fubjedl fl-om tax, whofe pollellions are fcodalia, not /r/-

biitaria.

Tenures, according to the mofl: general divifion, are of two natures,

the one containing matter of protection, and the other matter of profit :

that of protecfion is likewife double, divine protedion and military. The
divine protedion is chiefly procured by the prayers of holy and devout men

;

and great pity it is, tliat it was depraved and corrupted with fuperftition.

This begot the tenure in frankalmoigne, which though in burthen it is lefs

than in focage, yet in virtue it is more than knight's-fervice. For we
read how, during the while Mofes in the mount held up his hands, the He-
brcivs prevailed in battel, as well as when Elias prayed, rain came after

drought, which made the plough go ; fo that I hold the tenure in frank-

almoigne in the firfl; infcitution indifferent to knight's-fervice and focage. Set-

ting apart this tenure, there remaineth the other two, that of knight's-fer-

vice, and that of focage ; the one tending chiefly to defence and protedion,

the other to proflt and maintenance of life. They are all three comprehended
in the antient verfe, Tu femper ora, tii protege, tuque labora. But between
thefe two fervices, knight's-fervice and focage, the law of England makes a

great difference : for this kingdom (my lords) is a ftate neither effeminate,

nor mercliant-like ; but the laws giv:e the honour unto arms and military

fervice,

3
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fcrvice, like the laws of a nation, before whom j'ulius Ciwfur turncJ \\\%

back, as their own prophet fays ; Tcrrifa quaefitis ojlendit terga Britannii.

And therefore howfoever men upon hufband-Uke confiderations of profit

cfteem of focage tenures ; yet the law that looketh to the greatnefs of tJie

kingdom, and proceedcth upon confidcrations of eflatc, givcth the prehc-

minence altogether to knight's-fervice.

We fee that the ward, who is ward for knight'p-fervice-land, is accounted

in la-vv difparagcd, if he be tender'd a marriage of the burgher? parentage

:

and we fee that the knights fees were by the ancient laws the materials of

all nobility j for that it appears by divcrfe records how many knights fees

fhould by computation go to a barony, and fo to an earldom. Nay, ,we

fee that in the very fummons of parliament, the knights of the fliire are re-

quired to be chofen militei gladio cincli ; lb as the very call, thougli it were

to council, bears a mark of arms and habiliments of war. To conclude;

the whole compofition of this warlike nation, ar.d the favours of law tend

to the advancement of military virtue and fervicc. '<*

But now farther, amonglt the tenures by knight's-fervice, that of the

King in capite is the moft high and worthy ; and tlie reafon is double ; part-

ly becaufe it is held of the King's crown and perfon ; and partly becaufe the

law crcatcth fuch a privity between the line ot the crown, and the inheri-

tors of fuch tenancies, as there cannot be an alienation without the King's

licence, the penalty of which alienation was by the common law the for-

feiture of the ftate itfelf, and by the ftatute of E. III. is reduced to fine

and feidire. And although this alfo has been unworthily termed by the

vulgar (not capite) captivity and thraldom ; yet that which they count bon-

dage, the law counteth honour, like to the cafe of tenants in tail of the

King's advancement, which is a great reftraint by the ftatute of 34 H. VIIL
but yet by that ftatute it is imputed for an honour. This favour of law to

the tenure by knight's fervice in capite produceth this effeft, that wherefo-

ever there is no expreis fervice effeftually limited, or wherefoever that, which

was once limited, fiiileth, the law evermore fupplieth a tenure by knight's-

fervice in capite ; if it be a blank once^ -that the lav/ muft fill it up, the

44E. 3.f. 45.1aw ever with her own hand writes tenure by knight's-fervice in capite. And
therefore the refolution was notable by the judges of both benches, that

where the King confirmed to his farmers tenants for life, tcnend' per Jer-

vitia debita, this was a tenure in capite : for other fervices are fervitia re-

quifita, required by tlie words of patents or giants ; but tliat only isfer'viti-

urn dcbitiim^ by the rules of law.

The courfe therefore that I will hold in the proof of the firft main point,

fhall be this. Firft I will fliew, maintain, and fortify my former grounds,

that wherefoever the law createth the tenure of the King, the law hath no

variety, but always raifeth a tenure iti capite.

'

Secondly, that in the cafe prefent, there is not any fuch tenure exprelled,

as can take place, and exclude the tenure in law, but that there is aj'jt.wer?

a lapfe to the law. ,

'

And laftly, I will fl:ew in what cafes the former general rule receiveth

fome fhew of exception ; and will fliew the difference betvvcen them and

our cafe ; wherein I fliall include an anfwer to all that hath been faid, on

tlie other fide.
'

.

For my firft propcfi ion I will divide into four branches: firft, I fay,

where there is no tent re referved, the law createth a tenure in capita -, fe-

condly, w'herc the W?nure is uncertain 3 thirdly, where the tenure referved

is
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is Impoflible or repugnant to law ; and kllly, where a tenure once created is

afterwards cxtindl.

For the lirft, if tlie King give lands and fay nothing of tlic tenure, this hPe>- Pn/ottin

a tenure /« capitc \ nay, if the King give whiteacre and blackacre, and xQ.MVi^^-^^

ferves a tenure only ot whiteacre, and that a tenure exprclfcd to be in fo-f^3,b. ''

tage
;
yet you fhall not for fellowfliip fake (becaufe they are in Oiie patent)

intend the like tenure of blackacre ; but that Ihall be held in copite.

So if the King grant landj held as of a manor^ with warranty, and a fpe-

cial claufe of rccompenle, and the tenant be impleaded, and recover in valuej

this land lliall be held /';; capitt\ and not of the manor.

S o if the King exchange the manor of Dale for the manor of Siixh\ which
is held in focage, although it be by the word cxcambium

;
yet that goeth to

equality of the ilate, not ot the tenure, and the manor o1 Dale (if no tenure

be exprelfed) (hall be held in capite •, fo much for lilence of tenure.

For the fecond branchy which is incertainty of tenure ; iirfr, whei'e an

ignoramus is found by office, this by the coinmon law is a tenure in capite^

which is moft for the King's benefit ; and th.e prefumption of law is fo

ftrong, that it amounts to a direilt finding or affirmative, and the party Ihall

have a negative or traverfe, which is fomewhat llrange to a thing inde- 5 Mar. L^,r^

finite. i4EIit. I>>rr.

S o if in ancient time, one held of the King, as of a manor by knight's-
^

fervice, and the land return to the King by attainder, and then the King
^rdL.nx.t\.h.).ttene}id' per fidelitatem taniiinii, and it returneth the fecond time

to the King, and the King gran teth \t per fervitia antebac conjmla ; now _^^,„'s office:

becaufe of the incertainty, neither fervice fliall take place, and the tenure

fliall be /;; capite^ as was the opinion of you my lord chief juftice, where
you were commiffioner to find an office after Anjlin'i death.

S o if the King grant land tenc'nd de manerio de Eajlgrccwwich vel de ho-

iiore de Hampton ; this is void, for the non-certainty, and fhall be held of
rile King /;/ capite.

For the third branch, if the King limit land to be difcharged of tenure, 33 H 6. f. 7.

as abfque aliqiio inde reddendo^ this is a tenure in capite ; and yet if one
ihould go to the next, ad proximum^ it lliould be a focage, for the leall is

next to none at all : but you may not take the King's grant by argument

;

but where they cannot take place efFe(5tually and punctually, as they are ex-

prelfed, there you Ihall refort wholly to the judgment of law.

So if the King grant land te?iend' fifrankment come il en Jon corone, this i4H.5.f. \z.

is a tenure //; capite.

If land be given to be held of a tordlhip not capable, as o£ Salisbury plain, Menfdufs

or a corporation not 7n ep, or of the manor of a fubjed, this is a tenure zV/"^^'^-

capite.

S o if land be given to hold by impoflible fervice, as by performing the

office of the iheriff of Yorkjlnre (which no man can do but the iheriff) and
fealty for all Ibrvice, this is a tenure /'« capite.

For the fourth branch, which cometh nearefl: to our cafe j let us lee

where a feigniory was once, and is after extinguidied j this niay be in two
maruners, by releafe in fad, or by unity of poffeffion^ which is a releale or

difcharge in law.

And therefore let the cafe be, that the King releafeth to his tenant^ that ^'''/- 30 H. s.

holds of him in focage ; this releafe is good, and the tenant lliall hold/^',T"^
^^' '

now in capite., for the former tenure being difcharged, the tenure in law
arifeth.

Vol. IV. G g So
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I E. 3. f. 4. So the cafe, which is in i E. III. a. fine is levied to

J,- S, ,\n tail, the re-

fine accept,
jjijiinder oLifter to the King, the fiate tail Ihall be held in aipite, r.nd the firft

tenancy, if it were in Ibcage, by the unity ot" the tenancy, lliall be difchargcd,

and a new railed thereupon : and therefore tlie opinion^ or rather the quaere

in Dyer h6 law.

'

4& 5 P. M. Thus much for my major propoiition, now for the minor, or the aflump-

tion, it is this : f.rftj that the land in queflion is difcharged of tenure by the

•purchd'e of the manor ; then that the refervation of the fervice upon the

manor cannot polllbly inure to the tenancy ; and then if a corruption be of

the firlt tenure, and no generation of the new ; then cometh in the tenure

fer norman legis, which is in capite.

And the courfe of my proof fliail be ab enumeratioiie partium, which

is one of the clearcft and moll forcible kinds of argument.

If this parcel of land be held by fealty and rent tcnitum, cither it is the old

fealty bcfoie the purchafe of the manor, or it is the new fealty referved and

expreffed upon the grant of the manor j or it is a new fealty raifed by intend-

ment of law in contormity and congruiry of the fealty referved upon the ma-
nor ; but none o: thefe, ergo, ?x,c.

That it fliould be the old fealty, is void of fenfe ; for it is not ad eof-

ditn termlnos. The hrfl fealty was between the tenancy and the manor, that

tenure is by the unity extinft. Secondly, that was a tenure of a manor, this

is a tenor in grols. Thirdly, the rent of 26 /. 10 s. mufl: needs be new, and

will you have a new rent with an old fealty ? Thele things are portenta in

lege ; nay, I demand, if the tenure of the tenancy (Loii-es tenure) had been

by knight's-fervice, would you have iaid that had remained ? No, but that

it was altered by the new refervation, ergo no colour of the old fealty.

That it cannot be the new fealty is alfo manifell ; for the new referva-

tion is upon the manor, and this is no part of the manor : for if it had efcheat-

ed to the King in an ordinary efcheat, or come to him upon a mortmain, in

thefe cafes it had come in lieu of the fcigniory, and been parcel of the manor,

and fo within the refervation, but clearly not upon a purchafe in fad:.

Again, the refervation cannot enure, but upon that which is granted j

and this tenancy was never granted, but was in the tenant before ; and there-

fore no colour it fhould come under the refervation. But if it be laid, that

neverthelefs the feigniory of that tenancy was parcel of the manor, and is alfo

c Eliz. Coke granted 5 'and although it be cxtindt in fubliance, yet it may be in ejje as to

Lib. 3 f. 30. the King's fervice : this deferveth anfwer ; for this afiertion may be colour-

ably inferred out of Carr's cafe.

KiKG Edw. VI. grants a manor, rendring 94/. rent in fee farm tenendum

de Eajigreenivich in focage ; and after, Queen Mary granteth thefe rents a-.

mongfh other things tenendum in capite^ and the grantee releafed to the heir

of the tenant ;
yet the rent fliall be in ejje, as to the King, but the land

(faith the book) Ihall be devifable by the ilatute for the whole, as not held in.

capite.

-6 Aff pl 60 And fo the cafe of the honour of Fickeringe, where the King granted the

bailywick rendring rent ; and after granted the honour, and the bailywick be-

came forfeited, and the grantee took forfeiture thereof; whereby it was ex-

tindl, yet the rent remaineth as to the King out of the bailywick extindl. .'
.

Thesk two cafes partly make not againft us, and partly make for v&v
there be two differences that avoid them. Firft, there the tenures or rents

are in eJJe in thofe cafes for the King's benetit, and here they fliould be in

ejfe to the King's prejudice, who Ihould otherwife have a more benehckl

tenure.
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tenure. Again, in ihefe cafes the firft rcfcrvation was of a tiling in ejfe^ at

llic time of the refervation ; and then there is no realbn the ad fublcqucnt of

the King's tenant fliouU prejudice the King's interell once vcfied and fettled :

but here the refervation was never good, becaule it is out of a thing extindt

in the inllant.

But the plain reafon, which turneth Carr's cafe mainly for us, is ; for

;-that where the tenure is of a rent or fcigniory, which is afterwards drowiied
- or extindt in the land

;
yet the law judgeth the fame rent or icigniory to be

j/i ejjl\ as to fupport the tenure : but of what ? only of the faid rent or feig-

einiory, and never of the land itlelf ? for the land Ihall be held by the fune te--

nure it was before. And lb is the rule of Carr's cafe, where it is adjudged,

that though the rent be held i/i capttf, yet the land was neverthelels dcvile-

able for the whole, as no ways, charged with that tenure.

L. Why then inourcale, let the icalty be lelerved out of the feigniory ex-'

h|in£t, yet that toucheth not at all tlie land : and then of ncccHity the land

• mull be alio held ; and therefore you niuft feek out a new tenure for the

land, and that muft be /;/ copite.

And let this be noted once lor all, that our cafe is not like the commoa
cafes of a menaky extincT:, where the tenant Ihalf hold of the lord, as the

mean held before ; as where the menalty is granted to the tenant, or where
the tenancy is granted to the mean, or where the menalty defcendeth to the

tenant, or where the menalty is forejudged. In all thefe cafes the tenancy, I

grant, is held as the menalty was held before, and the difference is becaufe

there was an old feigniory in being ; which remaineth untouched and unal-

tered, lave that it is drawn a degree nearer to the land, fo as there is no
quertion in the world of a new tenure : but in our cafe there was no lord

paramount, for the manor itfelf was in the crown, and not held at all, nor no
feigniory of the manor in efj'e^ fo as the queftion is wholly upon the creatioii

of a new feigniory, and not upon the continuance of an old.

For the third courfe, that the law Ihould create a new diftincfl tenure by
'^

fealty ol this parcel, guided by the exprefs tenure upon the manor j it is the

prob.iblert co'arfe of the three : but yet if the former authorities, I have al-

Icdged; be weir underlfoad and marked, they lliew the law plainly, that it

ciuuiot be ; lor you ihall ever take the King's grant ad ideui, and not ad
pnile^ or ad proximuM : no more than in the axle of the abfque ahquo red-

dendo, or as free as the crown ; who would not fay that in thofe cafes it

ihonld amount to a focage tenure? for minimum ejl nibilo proximum ; and
yet they are tenures by knight's fervice in capite. So if the King by one pa-
tent pafs two acres, and a fealty referved but upon the one of them, you
ihall not refort to this ut exprejjiun Jervitiiun rcgat, vcl declaret taciturn. No
more ihall vou in our cale imply that the exprefs tenure referved upon the

manor lliall govern, or declare the tenure of the tenancy, or controul the

intendment of law concerning the fame.

Now will I anfwer the cafes, which give Ibme fliadow on the contrary

£dc,. ^nd fliew they have their particular reaibns, and do not in:pugn our

: First, if die King have land by attainder oftreafon, and grant the land

to be held oi himlelf, and of other lords, this is no new tenure per normam
legii communli ; but the old tenure per normam Jlatuti, which taketh awav
ihe.iiitendment of the common law; for tlae iLitute dircdleth it lb, and
othcrwife the Kingfliall do a Wrong.

So
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So If the King grant land parcel of the demefne of a manor tenendum de

nobis, or referving no tenure at all, this is a tenure of the manor, or of the

honour, and not in capite ': for here the more vehement prefumption con-

trouleth the lefs ; for the law doth prefunie the King hath no intent to dif-

nicmber it from the manor, and fo to lofe his court and the perquifites.

So if the King grant land tejicndmn by a rok pro omnibus fcrvitiis ; this is

not like the cafes of the abjque aliquo inde reddendo, or as free as the crown :

25H. 6.f.56. for pro otmiibusjervitiis fliall be intended for all exprefs fervice ; whereas fealty

^-
is incident, and palleth tacit, and fo it is no impoifible or repugnant refer-

vation.

This is no The cafe of the frankalmoigne, I mean the cafe where the King grants

mo'i'^ne"
^^"^8 of thc Tcmplers to J. S. to hold as the Templers did, ^vhich cannot be

frankalmoigne ; and yet hath been ruled to be no tenure by knight's-fcrvice

Jf'isti\ cafe. jf2 capite, bat only a focage tenure, is eafily anAvered ; for that the frankal-

moigne is but ajpecies of a tenure in focage with a privilege, fo the privilege

ceafeth, and the tenure remains.

To conclude therefore, I fum up my arguments thus; my major is, where

calamus legis doth write the tenure, it is knight's-fervice in capite. My mi-

nor is, this tenure is left to the law, ergo this tenure is /;/ capite.

For the fecond point I will firft fpeak of it according to the rules of the

common law, and then upon the ftatutes of the duchy.

First I do grant, that where a feigniory and a tenancy, or a rent and

land, or trees and land, or the like primitive and fecondary intereft are con-

joined in one perfon, yea, though it be in autre droit ; yet if it be of like

perdurable eflate they are fo extindt, as by aft in law they may be revived,

but by grant they cannot.

For if a man have a feigniory in his own right, and the land defcend to

his wife, and his wife dieth without illue, the feigniory is revived j but ifhe

will make a feoffment in fee, laving his rent, he cannot do it. But there is

a great difference, and let it be well obferved, between autre capacitie and

autre droit ; for in cafe of autre capacitie the interefts are contigua, and not

continua, conjoined but not confounded. And therefore if the mafler of an

hofpital have a feigniory, and the mayor and commonalty of St. Albans have

a tenancy, and the mailer of tlie hofpital be made mayor, and the mayor

grant away the tenancy under the feal of the mayor and commonalty^ the

feigniory of the hofpital is revived.

S o between natural capacity and politick, if a man have a feigniory to him
and his heirs, and a biihop is tenant, and the lord is made bifliop, and the

billiop before the flatute grants away the land under the chapter's feal, the

feigniory is revived.

The fame reafbnis between tlie capacity of the croWn and the capacity of

the duchy, which is in the King's natural capacity, though ijluflrate widifome
privileges of the crown ; if the King have the feigniory in the right of his

crown, and the tenancy in the right of the duchy (as our cafe is) and make
a feoffment of the tenancy, the tenure mufl be revived ; and this is by the

ground of the common law. But the cafe is the more ffrong by reafon of the

itatute of I H. IV. 3 H. V. and i H. VII. of the duchy, by which the

duchy-feal is enabled to pafs lands of the duchy, but no ways to touch the

crown ; and whether the King be in adtual pofTefTion of the thing that fhould

pafs, or have only a right, or a condition, or a thing in fufpcnfe (as our cafe

is) all is one ; for that feal will not extinguifh fo much as a fpark of that

which is in the right of the crown j and fo a plain revivor.

And
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.And if it be faid that a millhief will follow ; for that upon every duchy
patent men fhall not know how to hold, becaufc men mull: go back to the

antient tenure, and not reft in the tenure linuted : for this mifchief there

grows an eafy remedy, which likewile is now in ulej which is to take both
feals, and then all is fafe.

Secondly, as the King cannot under the duchy- feal grant away his an-

tient feigniory in the right of his crown ; fo he cannot make any new re-

fervation by that feal, and fo of neceflity it falleth to the law to make the te-

nure : for every refervation muft be of the nature of that that pafleth, as a

dean and chapter cannot grant land of the chapter, and referve a rent to the

dean and his heirs, nor c convcrfo : nor no more can the King grant land of

the duchy under that feal, and referve a tenure to the crown ; and therefore

it is warily pat in the end of the cafe of the duchy in the commentaries,

where it is laid, if the King make a feoffment of the duchy land, the feoffee

fliall hold in capite ; but not a word of that it fliould be by way of exprels

refervation, but upon a feoffment limply, the law Ihall work it and fupply it.

To conclude, there is diredt authority in the point, but that it is via verfa ;

and it was the biiliop of .S^/Z/Z'/o^'i cafe, the King had in the right of the

duchy a rent iffuing out of land, which was monaftery land, which he had in

the right of the crown, and granted away the land under the great feal to the

bilhop } and yet neverthelefs the rent continued to the duchy, and fo upon
great and grave advice it was in the duchy decreed : fo as your lordiliip feeth

whether you take the tenure of the tenancy, or the tenure of the manor ; this

land mufl be held i?i capite, and therefore, O'c.

THECASE
O F

<

REVOCATION of USES,
In the KING's-BENCH.

The cafe Jhortly put without natnes or dates more than of necefjity is this.

SI R Joh?7 Stanhope conveys the manor of Biirrough-ajl) to his lady for

part of her jointure, and intending (as is manifeft) not to reftrain him-
felf, nor his fon, from difpofing fome proportion of that land according

to their occafions, fo as my lady were at no lofs by the exchange, inferteth

into the conveyance a power of revocation and alteration in this manner ^

provided that it fhall be lawful for himfelf and his fon fucceflively to alter,

and make void the ufes, and to limit and appoint new ufes, fo it exceed not

the value of 20 /. to be computed after the rents then anfwered ; and that

immediately after fuch declaration, or making void, the feoffees fhall ftand

feifed to fuch new ufes ; Ita quod, he or his fon within fix months after fuch

Vol. IV. H h declaration
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declaration^ or making void, fhall affure widiin the fame- town, ianium ter-

rarum (jr tcnementoriim, (^rfni'ilii valoris, ns \\'erc fo revoked, to the ules

exprefled in the lirlT: conveyance. r"'

Sir JoJm Stanhope his fon revokes the land in Burrough-cijh, snd other

parcels not exceeding the value of 20/. and within fix months allures to my
lady and to the former ufes Burto?i-joice, and other lands ; and the jui-y have

found that the lands revoked contain twice fo much in number of acres, and

twice fo much in yearly value, as the new lands ; but yet that the new lands

are rented at 2 i /. and find the lands of Burrough-^i/J?, now out of lejfe for-

merly made : and that no notice of this new aflurance wa;, given before the

ejedtment, but only that Sir yohn Stanhope had by word told his mother,

that fuch an allurance was made, not (liewing or delivering the deed.

The queftion is whether Biirroiigh-ajh be well revoked; v^hich que-

flion divides itfelf into diree points.

First, whether the ita quod be a void and idle claufe ? for iffo, then

there needs no new afTurance, but the revocation is abfolute per fc.

Th e next is, if it be an effeftual claufe, whether it be purfued or no ?

wherein the queftion will reft, whether the value of the re-affured lands fhall

be only computed by rents ?

And the third is, if in other points it fliould be well purfued, yet whether
the revocation can work until a lufficient notice of the new affurance ?

And I fhall prove plainly, that ita quod ftands well with the power of re-

vocatbn ; and if it fhould fall to the ground, it draws all the reft of the

claufe with it, and makes the whole void, and can't be void alone by itfelf,

I Shall prove likewife that the value muft needs be accounted not a tale

value, or an arithmetical value by the rent, but a true value in quantity and
quality.

And laftly, that a notice is of necefHty, as this cafe is,

I Will not deny, but it is a great power of wit to make clear things

doubtful ; but it is the true ufe of wit to make doubtful things clear, or at

leaft to maintain things that are clear, to be clear, as they are. And in. that

kind I conceive my labour will be in this cafe, which I hold to be a cafe ra-

ther of novelty than difficulty, and therefore may require argument, but will

not endure much argument : but to fpeak plainly to my underftanding, as the

cafe hath no equity in it (I might fay piety) fo it hath no great doubt in

law.

First therefore this it is, that I affirm, that the claufe /<? that, ita quod

^

containing the recompenfe, governs the claufe precedent of the power, and that

it makes it wait and exped othei"wife than as by way of inception, but the
eifedtand operation is fufpended, till that part alfo be performed : and if o-

therwife, then I fay plainly you fhall not conflrue by fractions ; but the whole
claufe and power is void not in tanto, but in tote. Of the firft of them I will

give four reafons.

The firft reafon is, that the wifdom of the law ufeth to tranfpofe words
according to the fenfe ; and not fo much to refpedl how the words do take
place, but how the ads, which are guided by thofe words, may take place.

/////and HILL and Grai/ngef's czk comment. 171. A man in Auguft makes
Caunger'i a leafe rendering 10 /. rent yearly to be paid at the feafts of Annunciation
cafe, com. f.

^j^j Michaelmas : thefe words fliall be inverted by law, as if they had been
fet thus, at Michaehias and the Annunciation, for elfe he can't have a rent

yearly ; for there will be fourteen months to the firft year.

I Firz-

171
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FITZ-WILLIAM S'i cafe 2 Jn. Co. p. 6. f.
3 3 . It was contained FuzM

in an indenture of uies, that Sir William Fit-z-Williams Ihould have power i-'^'J'' '^^o/'"

to alter and change, revoke, determine, and make void the ufes limited : tlieo. f-33-

words are placed diibrderly ; for it is in nature lirft to determine the ufcs, and

after to change them by limitation of new. But the chief queftion beiiig in

the book, whether it might be done by tlie fame deed 5 it is admitted and

thought not worth the ipeaking to, thac tlie law fliall marilial the ads againil

the order of the words, that is, firll to make void, and then to limit.

So if I convey land and covenant with you to make farther allurance, fo

that you require it ofme, there though the requell be placed lafi:, yet it mufl

be adled firft.

S o if I let land to you for a term, and fay firther, it fliall be lawful for

you to take twenty timber-trees to eredl a new tenement upon the land ; fo

that my bailiff do affign you where you fliall take them, here the affignment,

though laft placed, mufl precede. And therefore the Grammarians do infer

well upon the word period, which is a full and compleat claufe or fentence,

that it is compkxus orationis circularis : for as in a circle there is not prius

v\ov pofterins, fo in one fentence you fhall not refpeft the placing of words;

but though the words lie in length, yet the fenfe is round, fo as prima erimt

novijima, & jioviffima prima. For though you cannot Ipeak all at once fo,

yet you mull conftrue and judge upon all at once.

To apply this; I fay thefe wordsy» /'to, though loco & textit pojleriora,

yet they htpotejiate S" f^nfu priora: as if they had been penned thus, that it

fliall be lawful for Sir T'homas Statihope, fo that he affure lands, &c. to re-

voke ; and what difference between, fo that he affure, he may revoke, or he

may revoke, fo that he affure : for you mufl either make theyi» that to be

precedent or void, as I ffiall tell you anon. And therefore the law will ra-

ther invert the words, than pervert the fenfe.

But it will befiid, that in the cafes I put, it is left indefinite, when the

aft lafl limited fhall be performed ; and lb the law may marflial it, as may fknd

with poffibility ; and fo if it had been in this cafe no more but {fo that Sir

Thomas or John fhould affure new lands) and no time fpoken of, the law

might have intended it precedent. But in this cafe it is precifely put to be at

any time within fix months after the declaration, and therefore you cannot

vary in the times.

To this I anfwer, that the new affurance mufl be in deed in time after the

inftrument or deed of the declaration ; but on the other fide it mufl be time

precedent to the operation of the law, by determining the ufes thereupon : lb

as it is not to be applied fo much to the declaration itfelf, but to the warrant of

the declaration. It fliall be lawful, fo that, ^c. And this will appear more

plainly by my fecond reafon, to v^'hich now I come ; for as for the cavilla-

tion upon the word imtttediately, I will fpeak to it after.

My fecond reafon therefore is out of the ufe and lignification of this con-

jundlion or bond of fpeech, /b that : for no man will make any great doubt

of it, if the -words had been /;, if Sir Thomas ihall within fix months of fuch

declaration convey ; but that it muft have been intended precedent ; yet if

you mark it well, thefe words ita quod and y/, howlbever in propriety, the

ita quod may feem fubfequent, and they/ precedent, yet they both bow to the

fenfe.

So we fee in 4 Ediv. VI. Colthiirft\ cafe, a man Icafeth to J. S. a houfe, 4 E. 6. Pi.

fi ipfe vellet habitare, & refidcns ef]e ; there the word/ amounts to ^ ^°|";,f°^}g
condition fubfequent ; for he could not be relident before he took the llate ;

and
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and fo via 'verfa may ita quod be precedent, for elfe it muft be idle or Mna.

But I go farther, for I fay ita quod, though it be good words ot' cor-dition,

yet more properly it is neither condition, precedent nor fubfequent, but rather

a qualificatifin, or form, or adherent to the ads, whereto it is joined, and

made part of their effence, which will appear evidently by other cafes. For

allow it had been thus, Jo that the deed of declaration be inrolkd within ii ,

months, this is all one, as by deed inrolled within fix months, as it is faid in

%^'scafe, Digg's cafe 42 E/iz. f. 173. That by deed indented to be inrolled is all one
42Eliz. Co. vvith deed indented and inrolled. It is but -d f/iodus faciendi, a defcription,.

^' ' '
'^^'

and of the fame nature is the ita quod: fo if it had been thus, it fhall be

lawful for Sir Tlmnas to declare, fo that the declaration be with the confent of

my lord chief iuftiee, is it not all one with the more compendious form of

penning, that Sir "Thomas fliall declare with the confent ofmy lord chief jul'-

tice ? And if it had been thus, fo that Sir John within fix months after

fuch declaration fliall obtain the confent of my lord chief juftice, fliould

not the ufes have expected ? But thefe you will fay are forms, and

circumftances annexed to the conveyance required j why furely any col-

lateral matter coupled by the ita quodh as ftrong ? If the ita quod had been

that Sir fohn Stanhope within fix months fliould have paid my lady 1 000 /.

or entered into bond, never more to difturb her, or the like, all thefe make
but one entire idea or notion, how that his power fliould not be categorical,

or fimple at pleafure, but hypothetical, and qualified, and retrained, that is

to fay, not the one without the other, and they are parts incorporated into the

nature and eifence of the authority itfelf.

Th e third reafon is the juftice of the law in taking words fo, as no mate-

rial part of the parties intent perilli : for as one faith pj-aflat torquere verba

qiiam homines, better wreft words out of place, than my Lady Stanhope out

of her jointure, that was meant to her. And therefore it is elegantly laid in

Fitz-JFillia?7i\ cafe, which I vouched before, though words be contradictor}',

and (to ufe the phrafe of the book) piignant tanquam ex dianietro
; yet the

law delighteth to make atonement, as well between words, as between parties,

and will reconcile them, fb as they may fland, and abhorreth a vacuum^zs well as

nature abhorreth it ; and as nature to avoid a vacuum will draw fubftances con-

trary to their propriety, fo will the law draw words. Therefore faith Little^

ton, if I make a feoffment reddendo rent to a flranger, this is a condition to the

feoffor, rather than it fhall be void, which is quite crofs ; it founds a rent, it

works a condition, it is limited to a third perfon, it inureth to the feoffor

;

and yet the law fivoureth not conditions, but to^avoid a vacuum.

45 E- 3. S in the cafe of 45 £. III. a man gives land in frank-marriage, the re-

mainder in fee. The frank-marriage is hrff put, and that can be but by tenure

of the donor ; yet rather than the remainder fliould be void, though it be lafl

placed, the frank-marriage being but a privilege of eflate ihall be delfroyed.

So 33 ii/. VI. Trejj'ham's cafe: the King granteth a wardlliip, before it-

fall
;
good, becaufe it cannot inure by covenant, and If it fliould not be good

by plea, as the book terms it, it v/ere void : fo that, no, not in the King's

cafe, the law will not admit words to be void.

S o then the intent appears moft plainly, that this a£t of Sir fohn fhould

be a£ius geminus, a kind of twine to take back, and to give back, and to

make an exchange, and not a refumption ; and therefore upon a conceit of

repugnancy, to take the one part, which is the privation of my lady's join-

ture, and not the other, which is the reflitution or compenlation, were a

thing utterly injurious in matter, and abfurd in conftrudion.

,
The



THE CASE OF REVOCATION OF USES. 125
The fourth reafon is out of the nature of the conveyance, which is by

way pf ufe, and therefore ought to be conftrued more favourably according

to the intent, and not htcrally or flridlly : for although it be faid in Fre?ie

and Dillons, cafe, and in Fitz-JWilliams's cafe, that it is liifc fo to conftrue the

Itatute oi2y II. VIII. as that ufes may be made fubjedl to the rules of the

common law, wliich the profeflbrs of the law do know, and not leave them
to be extravagant and irregular ; yet if the late authorities be well marked,
and the reafon of theiTi, you fhall tind this difference, that ufes in point of
operation are reduced to a kind of conformity with the rules of tlie com-
mon law, but that in point of expofition of words, they retain fomewhat of
their antient nature, and are expounded more liberally according to the in-

tent ; for with that part the ftatute of 27, doth not meddle. And there-

fore if the queftion be, whether a bargain and file upon condition be good
to reduce the flate back without an entry ; or whether if a man make a

feoffment in fee to the ufe of John a Style for years, the remainder to the

right heirs of John a Downe, this remainder be good or no, thefe cafes will

follow the grounds of the common law for poffeffions, in point of ope-

ration ; but fo will it not be in point of expofition.

For if I have the manor of Dule, and the manor of Sale lyin"^ both
in Vale, and I make a leafe for life of them both, the remainder of the

manor of Dale, and all otlier my lands in Vale to John a Style, the remain-
der of the manor of Sale to John a Downe, this latter remainder is void,

becaufe it comes too late, the general words having carried it before to John
a Style. But put it by way of ufe, a man makes a feoffment in fee of both
manors, and limits the ufe of the manor of Dale, and all other the lands

in Vale, to the ufe of him felf, and liis wife for her jointure, and of the manor,
ofSale to the ufe of himfelf alone. Now his wife fliall have no jointure 'm'^-k^mlmroi
the manor of Sale, and fo was it judged in the cafe ofthe manor of Odiam. Qdiam.

And therefore our cafe is more ftrong, being by way of ufe, and you
may well conftrue the latter part to controul and qualify the firif, and to

make it attend and expcd: ; nay, it is not amifs to fee the cafe of Peryman
41 Eliz. Coke^. 5. f 84. where by a cuftom a livery may expetfl; ; for the^'/f^gf"'
cafe was, that in the manor of Portchcjler, the cuftom was, that a feoffment
of land fliould not be good, except it were prefented within a year in the
court of the manor, and there ruled that it was but aSius inchoatiis, till it

was prefented ; now if it be not merely againft reafon of law, that fo fo-

lemn a conveyance as livery, which keeps flate, (I tell you) and will not
wait, fhould exped a farther perfedlion, afortiori may a conveyance in

ufe, or declaration of ufe, receive a confummation by degrees, and feveral

ads. And thus much for the main point.

Now for the objeftion of the word immediate, it is but light, and a kind
of fophifhy. They lay that the words are, that the ufes iLall rife imme-
diately after the declaration, and we would have an interpofition of an adt
between, -Siz. that there fliould be a declaration firfl, then a new allurance
within the fix months ; and lalfly, the ufes to rile ; whereunto the anfwer
is cafy ; for we have fliewed before, that the declaration and the new affu-

.

ranee are in the intent of him that made the conveyance, and likewife in
eye of law, but as one compounded aft. So as immediately after the decla-
ration mufl be underflood of a perfedl and effedual declaration, v^ith the

^

adjundls and accouplements exprefled.

'^ So we fee in 49 £.111. f u. If a man be attainted of felony, that+sE. 3.f. u.

holds lands of a common perfon, the King fhall have his year, day andWafle :

Vol. IV. I i byj
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but when ? not before an office found : and yet the words of the flatutc of

praerogatroa Regis are Rex hcibchit catalia feloniim, & ft ipji habent liberam
tenementum, Jialim capialur in maims doviini, & rex habebit annuin^ diem c^

"oafttan : and here the word ftatiiii is underftood of the eftedtual and lawful

time, that is after office found.

2IJ.4. f. 17. So \x\ 2 H.WA. ij. it appears that by the flatute of ylclon Burtiell, if

the debt be acknowledged, and the day part, that the goods of the debtors

fliall be fold ftatiiii, in French maintenant ; yet neverthelefs Cciiijlatijn fhall

not be underllood, before the procefs of law requifite paffed, that is, the day

comprifed in the extent.
«"fi.s.f. 19. gg jj jg £jjj 27//. VIII. f. 19. by Jiidky the Chancellor, that the prc-

fent tenfe flrall be taken for the future, a fortiori i^y\^ the immediate futurp

tenfe may be taken for a diftant future tenfe : as if I be bound that my
fon being of the age of twenty one years fliall marry your daughter, and that

he be now of twelve years ; yet this fliall be underftood, when he fhall be

of the age of twenty one years. And fo in our cale immediately after the

declaration is intended, when all things fliall be performed, that are coupled

with the faid declaration.

But in this I doubt I labour too much; for no man will be of opinion,

that it was intended that the Lady Stanhope Ihould be fix whole months

without either the old jointure or the new ; but that the old ftiould expedt

until the new were lettled without any interim. And fo I conclude this

courfe of atonements (as Fitz-Williams% cafe calls it) whereby I have proved,

that all the words by a true marflialling of the adts may ftand according to

the intent of the parties.

I May add tanquam ex abundantly that if both claufes do not live toge-

ther, they muft both die together; for the law loves neither fradtions of

eftates, nor fradlions of conftrudtions : and therefore in "Jermin and Askeiu^

l^fc^'u^/cafe. cafe, 37 £//2;. a man did devlfe lands in tail with provifo, that if the de-

vifee did attempt to alien, his eftate fliould ceafe, as if he were naturally

dead. Is it faid there, that the words, as if he were naturally dead., fliall

be void, and the words, //)^/ his eftate Jhall ceafe, good? No, but the whole

claufe Ihall be void. And it is all one reafon of zfo thaty as of an as if for

they both fufpend the fentence.

So if I make a leaie for life, upon condition he fliall not alien, nor take

the profits, fliall this be good for the firft part, and void for the fecond ? No,
but it fliall be void for both.

So if the power of declaration ofufeshad been thus penn'd, that Sir "^ohn

Stanhope might by his deed indented declare new ules, lb that the deed

were inroUed before the mayor of St. Albans, who hath no power to

take inrollnients; or fo that the deed were made in fuch fort, as might not

be made void by parliament : in all thefe and the like cafes the impofiibi-

lity of the lafl: part doth ftrike upwards and infedt, and deftroy the whole

claufe. And therefore, that all the words may ftand, is the firft and true

•courfe ; that all the v^ords be void, is the fecond and probable ; but that the

revoking part fliould be good, and the afl"uring part void, hath neither truth

nor probability.

Now come I to the fecond point, how this value fliould be meafured,

wherein methinks you are as ill a meafurer of values, as you are an expounder

of words ; which point I will divide, firft confidering what the law doth

generally intend by the word '^oaliie ; and fecondly to fee what Ipecial words

may be in thefe claufes, either to draw it to a value of a prefect arrentation, or to

underftand it of a juft and true value. The
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Th e word value is a word well known to the law, and therefore cannot

be (exxept it be willingly) milunderftood. By the common law there is upon

a warranty a recovery in value. I put the cale therefore that I make a feoff-

ment in fee with warranty of the manor of Ddlt\ being worth 20/. per an-

num, '^nd then in Icafc for 20>. I'he leafe expires; (for that is our cafe,

though 1 hold it not needfiil) the quellion is, whether upon an eviction there

fliall not be recovered from me land to the value of 20 /.

So if a man give land in frank-marriage then rented at 40/. and no more
worth ; there defcendeth other lands, let perhaps for a year or two for 20 /. but

worth 80 /. (hall not the donee be at liberty to put this land in Iwtchpotch ?

So if two parceners be in tail, and they make partition of lands equal in

rent, but far unequal in value, fliall this bind their ilfues ? By no means ; for

there is no calendar lb flilfe to judge of values as the rent, being fometimes

improved, fometimes antient, fometimes where great fines have been taken-

fometimes where no fines ; fo as in point of recompenfe you were as good

put falfe weights into the hands of the law, as to bring in this interpretation

of value by a prefent arrentation. But this is not worth the fpeaking to in

general; that which giveth colour, is the fpecial words in the iliufe of
revocation, that the 20 /. value lliouid be according to the rents then an-

fwered ,;
and therefore that there fliould be a correlpondence in the compu-

tation likewife of the recompenfe. But this is fo far from countenancing

that expofition, as, well roted, it crolfeth it ; iov oppoJUajuxta /e po/ita magis

elucejcunt : firlf , it may be the intent of Sir "Thomas, \\\ the firll claufe, was
double, partly to exclude any land in demefne, partly knowing the land was
double, and as fome lay quadruple, better than the rent, he would have the

more fcope of revocation under his 20/. value.

Bu T what is this to the claufe of recompenfe ? firil, are there any -words

fecundum computationem praediSlam ? There are none. Secondly, doth the

claufe rell upon the words /imilis valoris ? No, but joinedi tantum & fimilh

valoris : confound not predicaments ; for they are the mere-flones of reafon.

Here is both quantity and quality ; nay he faith farther within the fame towns.

Why ? marry it is fomewhat to have men's poflelHons lie about them, and not

difperfed. So it muif be as much, as good, as near ; fo plainly doth the in-

tent appear, that my lady ihould not be a lofer.

For the point of the notice, it was difchargcd by the court.

THE
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THE

JURISDICTION
O F T H E

MARCHES.
The effeSl of the firft argument of the Kings Sollicitor-general, in maintaining

the jurifdiSfion of' the Council of the marches over thefour fhires.

THE queftion for the prefent is only upon the ftatute of 34 H, VIII.

and though it be a great queftion, yet it is contradted into fmall

room; for it is but.a true conftrudlion ofa monofyllable, the word
march.

Th e expofition of all words refteth upon three proofs, the propriety of
the word, and the matter precedent and fubfequent.

Matter precedent concerning the intent of thofe that fpeak the words,

and matter fubfequent touching the conceit and underftanding of thofe that

conftrue and receive them.

First therefore as to vis termini, the force and propriety of the word j

this word fnarches fignifieth no more but limits, or confines, or borders,

in latin limites, or confnia, or conterniina ; and thereof was derived at the

firft marchio, a marquefs, which was comes limitaneus.

Now thefe limits cannot be linea imaginaria, but it muft have feme con-

tents and dimenfion, and that can be no other but the counties adjacent

:

and for this conftruftion we need not wander out of our own ftate, for we
fee the counties of Northumberland, C:t?nberland, and Wcfmoreland, lately

the borders upon Scotland. Now tlie middle ifiires were commonly called

the eaft, weft, and middle marches.

To proceed therefore to the intention of thofe that made the ftatute, in

the ufe of this word ; I fhall prove that the parliament took it in this fenfe

by three feveral arguments.

Th e firft is, that otherwife the word ftiould be idle ; and it is a rule verba

flint accipienda, ut fbrtie?itur effecium : for this word marches, as is confef-

fed on the other fide, muft be either for the counties marches, which is our

fenfe, or the lordfhlps marchers, which is theirs ; that is, fuch lordftjips, as by
reafon of the incurfions and infeftations of the Welf:! in antient time, were
not under the conftant pofi^efTion of either dominion, but like the bateable

ground where the war played. Now if this latter fenfe be deftroyed, then

all equivocation ceaieth.

That it is deftroyed, appears manifeftly by the ftatute of 27 i?. VIII.

made feven years before the ftatute of which we difpute j for by that fta-

tute all the lordfliips marchers are made fliire ground, being either annexed

to the antient counties of IVales, or to the antient counties of England, or

2 eredcd
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eredcd into new counties, and made parcel of the dominion of Wales, and

fo no more marches after tlie ftatute of 27; io as there were no marches ia

that fenfe at the time of the making of the llutute of 34.

The fecond argument is from the comparing of the place of the flatute,

whereupon our doubt rifcth (viz.) that there fhall be and remain a lord pre-

fident and council in the dominion of Wales, and the marches of the fanie,

^c. with another place of the fame ftatutc, where the word (marches) is

left out ^ for the rule is, oppojita juxta J'e pofita magis clucejlujit. There is a

claufe in the ftatute, which gives power and authority to the King to make
and alter laws for the weal of his fubjects of hii dominion of Wales ; there

the word marches is omitted, becaufe it was not thought reafonablc to

inveft the King with a power to alter the lav/s, which is the fubjeds birth-

right, in any part of the realm of England; and therefore by the omilTion of
the word marches in that place you nmy manifeftly colledl the figniti-

tation of the word in the other, that is, to be meant of the four counties

of England.

Th K third argument which we will ufe is this; the council of the mar-
ches was not eredfed by the adl of parliament, but confirmed j for there

was a prefident and council long before in E. IV. his time, by matter yet

appearing; and it is evident upon the ftatute it felf, that in the very claufe

which we now handle, it referreth twice to the ufage, as heretofore hath

been uj'ed.

This then I infer, that whatfoever was the King's intention in the firll

eredlion of this court, was likewife the intention of the parliament in the efta-

blilhing thereof, becaufe the parliament builded but upon an old foundation.

The King's intention appeareth to have had three branches, whereof
every of them doth manifeflly comprehend the four fliires.

The firff was the better to bridle the fubjedt of Wales, which at that

time was not reclaimed: and therefore it was neceflary for the prefident and
council tliere to have jurifdidlion and command over the Englijli fl;iires;

becaufe that by the aid of them, which were undoubted good fubjedls, they

might the better govern and iupprefs thoib that were doubtful fubjedts.

And if it be faid, that it is true, that the four fliires were comprehended
in the commifhon of oyer and terminer, for the fuppreffmg of riots and
mifdemeanors, but not for the jurildidlion of a court of equity; to that I

anfwer, that their commifHon of oyer and terminer was but gladius in va-
gina, for it was not put in pradtice amongft them; for even in punifhmcnt

of riots and mifdemeanors, they proceeded not by their commiflion of oyer

and terminer by way of jury, but as a council by way of examination. And
again it was necefTary to flrengthen that court for their better countenance

with both jurijdiSlions, as well civil, as criminal, for gladius gladiuni

juvat.

The fecond branch of the King's intention was to make a better equa-

lity of commerce, and intercourle in contracts and dealings between the

fubjedts of Wales and the fubjedls of England; and this of necefhty mud
comprehend the four fhires: for otherwile, if the fubjedt of England had
been wronged by the Weljh on the lldes of Wales, he might take his re-

medy nearer hand. But if the fubjedt of Wales, for whofe weal and benefit

the ftatute was chiefly made, had been wronged by the Englijh in any of the

Ihires, he might have fought his remedy at IVeJhninjler.

The third branch of the King's intent was to make a convenient dig-

nity and ftate for the manlion and refiancc of his eldeft fon, when he Ihould

Vol. IV. Kk be
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be created Prince of Wales, which likcwife muft plainly include the four

fhires: for otherwife to have fcnt primogcnitum Regis to a government»

which without tlie mixture of the four fliires (as things then were) had

more peril than honour or command; or to have granted him only a ppwer

of lieutenancy in thofe fliires, where he was to keep his ftate, not adorn'd,

with fome authority civil, had not been convenient.

So that here 1 conclude the fecond part of that I am to fay touching ti^

intention of the parliament precedent.

Now touching the conlh'udlion fubfequent, the rule is good, optimus Ic-

giim interpres confuctiido % for our labour is not to maintain an u'age againlt

a ftatute, but by an ufage to expound a ftatute ; for no man will fa.y, but

the word marches will bear the fcnfe, that we give it.
'"" ^'-'^

'

This ufage or cuftom is fortified by four notable circumftanccs-; firft that

it isantient and not late, or recent; fecondly, it is authorized and not popular,

or vulgar; thirdly, that it hath been admitted and quiet, and not litigious or

interrupted; and fourthly, when it was brought in queftion, which was but

once, it liath been affirmedyw^j'/'c/o controverfo.

For the firfl-, there is record of a prelident and council, that hath ex-

ercifed and pradtifed jurifdiftion in thefe fhires, as well lixty years before the

ftatute, "viz. iince 1 8 £. IV. as the like number of years fmce : {o that it is

"Janus bij'rons, it hath a face backwards from the ftatute, as w^ell as forwards.

For the fecond it hath received thefe allowances by the practice of that

court, by fuits originally commenced there, by remanding from the courts

of Wejhninjler, when caufes within thofe fhires have been commenced here

above; fometimes in chancery, fometimes in the ft:ar-chambcr, by the ad-

mittance of diverfe great learned men, and great judges, that have been

of that council, and exercifed that jurifdidlion ; as at one time Bromler,

Morgan, and Brook, being the two chief juflices, and chief baron, and di-

verfe others; by the King's learned council, which always were called to

the penning of the King's inftruftions; and laftly, by the King's inftrufti-

ons themfelves, which though they be not always extant, yet it is manifeft

that fince ij H. VIII. when Princefs Mary went down, that the four

fliires were ever comprehended in the inftrudlions, either by name, or by
that that amounts to fo much. So as it appears that this ufage or prac-

tice hath not been an obfcure cuftom praftifed by the multitude, which is

many times erroneous, but authorized by the judgment and confent of the

Itate: for as it is vera vox to iay, Jiiaximus errons populus magijler; fo it is dura

vox to fay, maximus erroris princeps magijler.

For the third, it was never brougiit in queftfon till 1 6 KHz. in the cafe

of one Wynde.

And for the fourth, the controverfy being moved in that cafe, it was
referred to Gerrard attorney, and Bromley foilicitor, which was afterwards

chancellor of E^ngland, and had his whole ftate of living in ShropJ}.n?-e and
Worcejler, and by them reported to the lords of the council in the liar-chamber,

and upon their report decreed, and the jurifdidtion affirmed.

Lastly, I will conclude with two manifeft badges and tokens, though'

but external yet violent in demonftration, that thefe four fhires were under-

ftood by the word marches; the one the denomination of that council,

which was ever in common appellation termed and ftyled the council of
the marches, or in the 7narches, rather than the council of Wales, or in

Wales, and demminatio eft a digniore. If it had been intended of lordfliips

marchers, it had been, as if one fliould have called my lord mayor, my lord

mayor



THE JURISDICTION OF THE MARCHES. 131
mayor of the fuburbs. But it was plainy intended of the four Eng/ijh {[mes,

which indeed were the more worthy.

And the other is of the perpetual refiance and manfion of the council,

which was evermore in the fliires ; and to imagine that a court fliould not
have jiirifdidtion, wliere it fitteth, is a thing utterly improbable, for they
Ihould be tanqitam pijcis in arido.

So as upon the whole matter, I conclude that the word (marches) in

that place by the natural lenfe, and true intent of the llatute, is meant of the
four lliires.

Yhe effeSi of that^ that was fpohat by Serjeant Hutton ajid

Serjeani HarnSy in anfwer of the forjner argument^ andfor
'"the excluding of the jurifdi&ionofthe marches in the four
fjjires.

THAT, which they both did dehver, was reduced to three heads

:

The firfi, to prove the ufe of the word marches for lordfhips

marchers.

The fecond to prove the continuance of that ufe of the word, after the

llatute of 27, that made the lordfhips marchers fliire-grounds ; whereupon
it was inferred, that though the marches were deflroyed in nature, yet they

remained in name.

The third was fome colledlions, they made upon the ftatuteof 34; where-
by they inferred, that that ftatute intended that word in that fignification.

For the firft, they did alledgc diverfe ftatutes before 27 H. VIII. and di-

verfe book-cafes of law in print, and diverfe offices and records, wherein
the word marches of Wales was underllood of the lordfliips marchers.

Th ey faid farther, and concluded, that whereas we Ihew our fenfe of
the word but rare, they fliew theirs common and frequent; and whereas
we fliew it but in a vulgar ufe and acceptation, they fl:ew theirs in a legal ufe in

ilatutes, authorities of books, and antient records.

They faid farther, that the example we brought of marches upon Scot-

landy was not like, but rather contrary ; for they were never call'd inarches

o^ Scotland, but the inarches of England: whereas the ftatute of 34, doth
not fpeak of xho-tf^arches oi England, hwioftht marches of Wales.

They faid farther, that the county of Worcejler did in no place or point

touch upon Wales, and therefore that county could not be termed marches.

To the fecond they produced three proofs ; firft, fome words in the fta-

tuteof 32 i7. VIII. where the flatute providing for a form of trial for trea-

fon committed in Wales, and the marches thereof, doth ufe that word,

which was in time after the ftatute of 27, whereby they prove the ufe of the

word continued.

The fecond proof was out of two places of the flatute, whereupon we
difpute, where the word marches is ufed for the lordfliips marchers.

The tliird proof was the flyle and form of the commiffion of oyer and
terminer even to this day, which run to give power and authority to the

prefident and council there, infra principalitat, Walliae, and infra the four

counties by name; with this claufe farther, ^ inarchias Walliae eifdem comi-

tatibus adjacent' : whereby they infer two thiiigs ftrongly, the one that the

marchci of Waks muft needs be a diftind thing from the four counties j the

other
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other that the word jnarches was ufed for the lordfhips marchers long after both

rtatutes.

They faid farther, that otherwife the proceeding, which had been in the

four new erefted counties of Wales by the commiliion of ojer and terminer^

by force whereof many had been proceeded with both for life, and other-

ways, (hould be called in quellion, as coram non judice^ infomuch as they

neither were part of the principality of Wales, nor part of the four fhires

;

and therefore muft be contained by the word marches, or not at ell.

For the third head, they did infifl upon the ftatuteof 34, and upon the pre-

amble of the fame ftatute.

The title being an aft. for certain ordinances in the King's Majefty's

dominion and principality of Wales ; and the preamble being for the tender

zeal and afiedtion that the King bears to his fubjedts of Wales j and again,

at the humble fuit and petition of his fubjedts of Wales : whereby they infer

that the ftatute had no purpofe to extend or intermeddle with any part of

the King's dominions or fubjedls, but only within fVales.

And for ufage and practice they laid, it was nothing againfi: an adl of par-

Uament,

And for the inftrudlions, theyprefledto fee the inftrudtions immediately after

the ftatute made.

And for the certificate and opinions of Gerrard and Bromley, they faid

they doubted not, but that if it were now referred to the attorney and follicitor,

they would certify as they did.

- And laftly, they relied, as upon their principal ilirength, upon the prece-

dent of that, which was done of the exempting of CheJJjire from the late

jurifdidlion of the laid council; for they faid, that from 34 of H. VIII. until

II of Queen Eliz. the court of the marches did ufurp jurifdidtion upon that

county, being likewife adjacent to Wales, as the other four are ; but that in

the eleventh year of Queen Elizabeth aforefaid, the fame being queftioned

at the fuit of one Radforde, was referred to the Lord Dyer, and three other

judges, who by their certificate at large remaining of record in the chancery,

did pronounce the faid fhire to be exempted, and that in the conclufion of their

certificate they give this reafon, becaufe it was no part of the principality, or

inarches of Wales. By which reafon they fay it fliould appear their opinion

was, that the word inarches could not extend to counties adjacent. This was

the fubftance oftheir defence.

"Thz reply of the Kings Sollicitor to the arguments of the

twoferjeants.

HAVING divided the fubftance of their arguments {iit fiipra) he did

purfue the fame divifion in his reply, observing neverthelefs both a

great redundancy, and a great defedt in that, which was fpoken. For

touching the ufe ofdie word marches great labour had been taken, which was

not denied : but touching the intent of the prliament, and the reafons to de-

monftrate the lame^ which were the life of the queftion, little or nothing had

been fpoken.

An d therefore as to the firfl: head, that the word 77iarches had been often

applied to the lordfliips marchers, he faid it was the fophifm, which is called

Jcioviachia, fighting with their fhadows, and that the found of fo many
ftatutes, fo many printed book-cafes, fo many records were nomina magna,

but
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but they did not prefs the qucftion ; for we grant that the word marches

hath iigiiirications, fometimes for the counties, foinetimes for the lordfhips

marchers, like as Northampton^ and Warwick is fometimes taken for tlie

towns of 'Northampton and lVar%vick, and fometimes for the counties

Oi Northuvipton and Warwick. And Dak and iV//? are fometimes taken for

the villages or hamlets of Dale and Sale, and fometimes taken for the parifhes

of Daleix\<S Sale: and therefore that the moft part of that they had faid, went

not to the point.

To th.it anfwer, which was given to the example of the middle fliires

upon Scotiaml, it was faid, it \vm not ail idc/fi ; for we ufed it to prove that

the word marches may and doth refer to whole counties; and lb much it

doth manifeflly prove; neither can they deny it. But then they pinch

upon the addition, becaufe the JLnglip counties adjacent upon Scotland are

called the marches of England^ and the 'Englijh counties adjacent upon
J'/ales aXQ. called the marches of //''ir/fo ; which is but a difference in phrafe:

for fometimes limits and borders have their names of the inward country,

and fometimes of the outward country; for the diftinftion of cxchi/ive zndi

inclufive is a diftinftion both in time and place; as we fee that that which
we call this day fortnight, excluding the day, the French and the law-phrafe

calls this day tifteen days, or quindena including the day. And if they had

been called the marches upon Wales, or the marches againft Wales, then it

had been clear and plain ; and what difference between the banks of the fea, anel

the banks againft the fea ? So that he took tliis to be but a toy, or cavillation, for

that phrafes of fpeech are adplacitum, ^ recipiiint cafum.

As to the reafon of the map, that the county oiWorceJler doth no way
touch upon Wales, it is true, and I do find when the lordfliips marchers

were annexed, fome were laid to every other of the three Ihires, but none

to Worcejier. And no doubt but this emboldened Wynd to make the claim

to Worcejier, which he durft not have thought on for any of the other

three. But it falls oat well that that, which is the weakeft in probability,

is ll;rongelt in proof; for there is a cafe ruled in that more than in the reft.

But the true realbn is, that ufage muft over-rule propriety of fpeech; and
therefore if all commilfions and inftruftrons, and practices, liave coupled thefe

four Ihires, it is not the map that will fever them.

To the fecond head he gave this anfwer. Firft, he obferved in general

that they had not fliewed one ftatute, or one book-cafe, or one record (the

commiifions of oyer and terminer only excepted) wherein the word marches

was ufed for lordfhips marchers fince the llatute of 34. So that it is evi-

dent, tliat as they granted the nature of thole marches was deftroyed and ex-

tindl by 27; fo the name was difcontinued foon after, and did but remain a

very fmall while, like the found of a bell, after it hath been rung and as indeed

it is uliial when names are altered, that the old name, which is expired, will

continue for a fmall time.

Secondly, he faid, that whereas they had made the comparifon, that

our acceptation of the word was popular, and theii-s was legal, becaufe it

was extant in book-cafes, and.ftatutes, and records, they mull: needs con-

fefs that they are beaten from that hold: for the name ceafed to be legal

clearly by the law of 27, which made tlie alteration in the thing itlelf,

whereof the nanie is but a fliadov/; and if the name did remain afterwards,

then it was neither legal, nor fo much as vulgar, but it was onlv by abule,

and by a trope or catachrejis.

Vol. IV. L 1 Thirdlv.
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T II I R D L V, he flicwed the impoilibility how that fignification fliould con-

tinue and be intended by the ftatutc of 34, For if it did, it mult be in one

of thefe two fenfes, either that it was meant of the lordfhips marchers made

part of IVcilcs, or of the lordfhips marchers annexed to the four iliiies of

For the firfl: of thefe, it is plainly impugned by the ftatute itfelf: for the

firft claufe of the ftatute doth let torth that the principality and domii)ioa

oi IVales Hiall confift of twelve Ihires; wherein the four new eredcd coun-

ties which were formerly lordlhips marchers, and whatfoevcr elfc was lord-

fliiris marchers annexed to the anticnt. counties of fVaks is comprehended

i

lb that of nccellity all that territory or border muft be IFalcs : then foilow-

eth the claufe immediately, whereupon we now differ {viz.) that there ll)all

be and remain a prefideiit and council in the principality of Wales, and the

marches of the fame; lb that the parliament could not forget lb loon what

they had laid in the claufe next before : and therefore by the m.arches they

meant fomewhat elie befides that which was Wales. TJicn if they fiy to

the ftcond fignihcation, and fay that it was iiieant by the lordfliips marchers

annexed to the four Englijh Ihires ; that device is merely nuper tiata oratic,

a mere fition and invention of wit, crofted by the whole ftream and cur-

rent ofpradice: for if that were lb, the juriididtion of the council fhould

be over part of thofe Ihiies, and in part not; ar-d then in the fu its com-

menced s.gainft any of the inhabitants of the four lliires, it ought to have

been laid or fliew'd that they dwelt within the antient lordfliips marchers,

whereof there is no fhadow that can be ihewed.

Then he proceeded to the three particulars. And for the ftatute of 32,

for trial of treafon, he faid it was nccellary that the word marches ftiould

be added to Wales, for which he gave this reafon, that the ftatute did not

only extend to the trial of treafons, which fliould be committed after the

ftatute but did alio look back to treafons committed before: and therefore

this ftatute being made but five years after the ftatute of 27, that extinguifli-

ed the lordfliips marchers, and looking back, as was faid, was fit to be penn'd

with words, that might include the preterperfedt tenfe, as well as tlie pre-

fent tenfe; for if it had refted only upon the word Wales, then a trt^on

committed before the lordfliips marchers were made part of Wales, might liave

efcaped the law.

T o this alio another anfwer was given, which was, that the word marches

as ufed in that ftatute, could not be referred to the four fiiires, becaufe

ofthe words following, wherewith it is coupled (^'/2;.) xwWales, andthenuir-

ches of the fame, where the King's writ runs not.

To the two places of the ftatute of 34 itfelf, wherein the word marches

is ufed for lordfliips marchers; if they be diligently marked, it is merely fo-

phiftry to alledge them ; for both of them do fpeak by way of recital of the

time part before the ftatute of 27, as the words themfelves being read over will

ftiew Vv'ithout any other enforcement; lb that this is ftill to ule the almaiuck

of the old year with the new.

To the commiifions oi oyer and terminer, which feemeth to be the beft

evidence they Ihev/ for the continuance of the name in that tropical or

abufed fenfe, it might move fomewhat, if this form of penning thole com-

mitiions had been begun fince the ftatute of 27. Bat we lliew forth tlie

conimillion in 17 //. Vlil. when the Princefs Mary vftnl down, running in

the fame manner v.crhatim, and in that time it was proper, and could not

otherwile be. So that it appeareth tliat it was but merely a fac Jimik, and

that
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tliat notwithftanding the cife was altered, yet the clerk of the crown pur-

fiied the former precedent; hart it did none, for the word marches is there

fuperfluous.

And whereas it was £iid, that the words in thofe commifTjons were ef-

feiSual, becaufe elfe the proceeding in the four new-erected fhires of Wales

iTiould be coram nonjudice, that objection carricth no colour at all; for it

is plain, they have authority by the word Principality of Wales without ad-

ding the word tnarches ; and that is proved by a number of places in the

flatute of 34, where if the word Wales fhoiild not comprehend th.ofe fl;ires,

they (liould be excluded in efi'edt of the whole benefit of that fcatute; for

the word marches is never added in any of thcfe places.

To the third head, touching the true intent of the ftatute, he frft noted

how naked their proof was in that kind, which was the life of the queftion,

for all the reft was but in litera, ^ in cortice.

H E obferved alfo that all the ftrength of our proof, that concerned that

point, they had palTed over in filcnce, as belike not able to anfvver: for they

had faid nothing to the firft intentions of the eredlions of the court, where-

upon die parliament built; notliing to the diverfity of penning, which Vv^as

obferved in the ftatute of 34, leaving out the word marches, and refling

upon the word Wales alone; nothing to the refiance, nothing to the deno-

mination, nothing to the continual practice before the ftatute and after, nothing

to the King's inftrudions, Gfc.

A s for that that they gather out of the title and preamble, that the fta-

tute was made for Wales, and for the weal and governmient of Wales, and

at the petition of the fubjefts of Wales, it was little to tlie purpofe; for no

man will affirm on our part the four Englifo ftiires were brought under the

jurifdidtion of that council, either firft by the King, or after by the parlia-

ment for their own lakes, being in parts no farther remote; but it was for

congruity's fake, and for the good of Wales, that that commixture was re-

quifite: and turpis ejl pars, quae non congniit cum toto. And therefore

there was no realbn, that the ftatute ftrould be made at their petition, con-

fidering they were not primi in intentione, but came ex ccitjcquenti.

And whereas they fay that ulage is nothing againft an atl of parliament,

it feems they do voluntarily miftake, when they cannot anfwcr; for we do

not bring ufage to crofs aw aft of parliament, where it is clear, but to ex-

pound an aft of parliament, where it is doubtful , and evermore ccntempo-

ranea interpretatio, whether it be of ftatute or Scripture, or author wliatfo-

cver, is of greateft credit : for to come now above iixty years after by fub-

tilty of wit to expound a ftatute odierwKe than the ages inmiediately fac-

ceeding did conceive it, is expofitio contentiofa, and not naturalis. And
whereas they extenuate the opinion of the attorney and follicitor, it is not

fo eafy to do; for firft they were famous men, and one of them had his

patrimony in the fhires ; fecondly, it was of fuch weight, as a decree of the

council was grounded upon it; and thirdly, it was not unlike, but that they

had conferred with the judges, as the attorney and follicitor do often ufe in

like cafes.

Lastly, for the exemption of C/^^yZ/r^' he gave this anfwer. Firft, that

the certificate in the whole body of it, till within three or four of the laft

lines, doth rely wholly upon that reafon, becaufe it was a county Pa'ati7ie,

and to fpeak truth, it ftood not with any great fenfe or proportioii, that

that place, which was privileged and exempted from the jurifdiftion of the

courts
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courts oi JVeJlminfier, fliould be meant by tlie parliament to be fubifctcd to

the jurifdidlion of that council.

Secondly, he laid that thofe reafoivs, which we do much infjll: u}Xja

for the four fliires, hold not for Chejhire; for we (ay it is fit the liibjedt of

Wales be not forced to fue at IVc/lminJler, but have his juftice near hand;

fo may he have in Chcpire, becaufe there is both a juflicc for common Liw

and a chancery; we fay it is convenient for the Prince, if it pleafe the King

to fend him down, to have fome jurifdiition civil ;is well a.s fjr tlie peacej

fo may he have in Chejhire, as Earl of Chejlcr. And therefore thofe grave

men had great reafon to conceive that the parliament did not intend 10 in-

clude Chejbire.

And whereas they pinch upon the lafl: words in tlic certificate, viz. tlut

CheJJjire yN2& WQ part of the dominion, nor of the marches, they muil fup-

plyit with this Icnfe, not within the meaning of the Ilatute; for otherwile

the judges could not have difcerned of it: for they were not to try the fict,

but to expound the llatute; and that they did upon thofe reaibns, which v»ery

ipecial to Chefiire, and have no afHnity with the four fliires.

And therefore if it be well weighed, that certificate makes againfl them

;

for as exceptio jinnat legem in cajibus mn exceptis, fo the excepiing of thut

fhire by it felf doth fortify, that the reil of the Ihires were hicluded in the

veiy point of difference.

After this he fliev/ed a flatute in 1 8 Eliz.. by which provifion is made
for the repair of a bridge called Chepflow-bridge between Monmouth and

Glocejier, and the charge lay in part upon Glocefterjhire; in v/hich fVatute

there is a claufe, that if the juffices of peace do not their duty in levying of

the money, they fliall forfeit five pounds to be recovered by information be-

fore the council of the marches: whereby he inferred that the parliament

would never have afTigned the fuit to that court, but that it conceived Glo-

cefierjhit'e to be within the jurifdiftion thereof And therefore he concluded

that here is is the nature of a judgment by parliament, that the fhires are

within the jurifdidion.

Hje third and lajl argument of the Kifig's follicitor i?i the cafe

of the 7?iarches ijt reply to fcrjeant Harris.

THIS cafe groweth now to fome ripenefs, • and I am glad v/e have put

the other fide into the right way; for in former arguments they la-

boured little upon the intent of the ftatute of 34 H. VIII. and bulled them-

felves in effect altogether about the force and ufe of the word marches; but

now finding that littera viortiia non prodeft, they offer at the true flate of

the queflion, which is the intent ; I am determined therefore to reply to them
in their own order, ul manifejliim Jit (as he faith) me nihil aut Jiibterjugere

'uohiifje reticendo, aut objcurare dicendo.

All which hath been fpoken on their part, confifteth upon three proofs.

The firft was by certain inferences to prove the intent of the Ifatute.

The fecond was to prove the ufe of the word marches, in their lenle long

after both ftatutes; both that of 27, which extin^ted the lordfliips marchers,

and that of 34, whereupon our queffion arifeth.

The tliird was to prove an interruption of that praftice and ufe of iu-

rifdidtion, upon which we mainly infill, as the bell expofition of the

ftatute.

3
For
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For the firfl of thefe concerning the intention, they brought five rea-

sons.

The firfl was that this flatute of 34, was grounded upon a platform, or

preparative of certain ordinances made by the King two years before, viz.

325 in which ordinances there is the very claufe, v/hcrcupon we difpute,

viz. That there fliould be and remain in the dominion and principahty of
Wales a prefident and a council: In which claufe neverthelefs the word
marches is left out, whereby they collcft that it came into the ftatute of 34,
but as a flip without anyfirther reach or meaning.

The fecond was that the mifchief before the itatute, which the flatute

means to remedy, was, that JVales was not governed according to fimilitude

or conformity with the laws of England. And therefore, that it was a cro/s

and pervcrfe conllrudtion, when the flatute laboured to draw Wales to the

\xvfa o^ England, to conitrue it that it fliould abridge the antient fubjedls of
England of their own laws.

The third was, that in a cafe of fo great importance, it is not like that if the

Jiatute had meant to include the four fliires, it would have carried it in a
dark general word, as it were ?to£lanter, but would have named the fliires to be
comprehended.

The fourth was the more to fortify the third reafon, they obferved that

the four fliires are remembred and named infeveral places of the flatute, three

in number ; and therefore it is not like that they would have been forgotten in

the principal place, if they had been meant.

The fifth and laft v/as that there is no claufe of attendance; that the

/lieriffs of the four fliires fhould attend the lord prefident and the council,

wherein there was urged the example of the adls of parliament, which
crefted courts ; as the court of augmentations, the court of wards, the court

of furvey, in all which there are claufes of attendance ; whereupon they in-

ferred that evermore, where a flatute gives a court jurifdidlion, it flrength-

eneth it with a claufe of attendance; and therefore no fuch claufe being in

tliis flatute, it is like there was no jurifdidion meant. Nay, firther they

noted, that in this very flatute for the juflices of Wales, there is a claufe of
attendance from the fheriffs of Wales.

In anfwerto their firft reafon, they do veiy well, in my opinion, to con-
fider Mr. Attorney's bufinefsand mine, and therefore to find out for us evi-

dence and proofs which we have no time to fearch ; for certainly nothing

can make more for us than thefe ordinances, which they produce : for the

diverfity of penning of that claufe in the ordinances, where the word
inarches is omitted, and that claufe in the flatute where the word marches

is added, is a clear and perfedl direftion what \\-as meant by that word.
The ordinances were made by force, and in purfuance of authority given

to the King by the flatute of 27 ; to what did the flatute extend, only to

Wales ? And therefore the word marches in the ordinances is left out ; but

die ftatute of 34 refpeded not only Wales, but the commixed government,
and therefore the word marches was put in. They might have remem-
bred that we built an argument upon the difference of penning of that fla-

tute of 34 itfelf in the feveral claufes of the fame; for that in all other

claufes, which concern only Wales, the word marches is ever omitted ; and
in that claufe alone, that concerneth the jurifdicflion of the prefident and coun-
cil, it is inferred. And this our argument is notably fortified by that tlieynow

(hew ofthe ordinances, wherein the very felf-fame claufe, touching the prefident

and council, becaufe the King had noauthority to meddle but with Wales, the

Vol. IV. Mm word
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v/ord marches is omitted. So tliat it is mofl plain that this word coirs

not in by chance or flip, but wii-h judgment and purpofe, as an eltedtual

word : tor as it \vas formerly laid, oppo/ita jtixta /e pojita mugis eliae/cwit
;

and therefore I may likewife urge another place in the flatute which is left

out in the ordinance ; for I find there is a claufe that the town of Bcwdlcx,

which is confcffed to be no lordfliips marcher, but to lie within the county

oiWorccjler ; yet becaufe it was an exempted jurifdiftion, is by the fbtute

annexed unto the body of the faid county. Firft, this fhews that tlic fta-

tute of 34 is not confined to IVales, and the lordftiips marchers, but that

it intermeddles with Worcclhrjl:ire. Next, do you find any lucii claufe in

the ordinance of 32? No: Why? Bpcaufc they were appropriate to Wales.

So that in my opinion nothing could enforce our expofition better than the

collating of the ordinance of 32 with the Aatute of 34.

In anfwer to the fecond reafon, the courfe, that I fee often taken in this

caufe, makes me think of the phrafe of the Pfalm, jlarting ajide like a broken

how ; fo when they find their reafons broken, they ftart afide to things

not in quePiion. For now they fpeak, as if we v/ent about to make th?

four llnres Wales, or to take from them the benefit of the laws of England,

or their being accounted amongH; the antient counties of Kngland: doth

any man lay that thofe fliircs are not within the circuits oi England, but

fubjeft to the juftices of Wales'^ Or that theyfliould fend but one knight

to the parliament, as the fliires of Wales do ? or that they may not fue at

Wejlmin/ier, in chancery, or at common law, or the like ? No man athrms

any fuch things ; we take nothing from them, only we give them a court of

fummaiy jufticein cert;iin caules at their own doors.

An d this is 7iova doBrina to make fuch an oppofition between law and

equity, and between formal jufhce and fummary juftice. For there is no
law under heaven, which is not fupplied with equity ; for j'ummum juSy

fumma injuria, or as fome have it, J'umma lex, fumma crux. And therefore

all nations have equity ; but fome have law and equity mixed in the fame

court, which is the worfe j and fome have it diflinguilhed in feveral courts^

which is the better. Look into any counties Palatine, which are fmall mo-
dels of the great government of kingdoms, and you Ihall never find any, but

had a chancer}'.

Lastly, it is ftrange that all other places do require courts of fummary
julfice, and efleem them to be privileges and graces; and in this caufe

only they are thought to be fcrvitudes and lois of birth-right. The univer-

fities have a court of fummary juftice, and yet I never heard that fcholars

complain their birth-right was taken from them. ' The llannaries have them,

and you have lately affirmed the jurifdidtion ; and yet you have taken away
no man's birth-right. The court at Tork, whofoever looks into it, was erected

at the petition of the people, and yet the people did not mean to call

away tlieir birth-right. The court of wards is mixed with difcretion and
equity ; and yet I never heard that infants and innocents were deprived of

their birth-right. London, which is the feat of the kingdom, hath a court

ofequity, and holdeth it for a grace and favour; how then cometh this cale

to be fingular ? And therefore thefe be new phrafes and conceits proceeding

of error or worfe ; and it makes me think that a few do make their own
defires, the defires of the country, and that this court is defired by the greater

number, though not by the greater ftomachs.
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In anfwer to the third reafon, if men be converfant in the ftatutes of

this kingdom, it will appear to be no new thing to carry great matters in

general words without other particular exprefling. Confider but of the

llatute of 26 H. VIII. which hath carried cflates tails under the general

words of eltates of inheritance, Confider of the flatute of i6 R. II. of

praemunire^ and fee what great matters are thought to be carried under the

word alibi. And therefore it is an ignorant affertion to fay that the ftatute

would have named the Ihircs, if it had meant them. ^
Secondly, the ftatute had more reafon to pafs it over in general words;'

becaufe it did not ordain a new matter, but referreth to ufage : and though
the ftatute fpeaks generally, yet ufage fpeaks plainly and particularly, which
is tiie ftrongeft kind of utterance or expreffiug. ^id verba audia?n, ami
faSla videatn.

And thirdly, tlals argument of theirs may be ftrongly retorted againft

them: for as they infer that the iliires were not meant, becaufe they were

not included by name; fo we infer that they are meant, becaufe they are

not excepted by name, as is ufual by way of frovijo in like cafes: and our

inference hath far gr&iter reafon than theirs, becaufe at the time of the mak-
ing of the ftatute they were known to be under the jurifdidtion: And therefore

that ought to be molt plainly exprefled, which ftiould work a chanp-e, and not

that, which fhould continue things, as they were.

In anfwer to their fourth reafon, it makes likewife plainly againft them;
for tliere be three places, where the fliires be named, the one for the extindl-

ing of the cuftom of Gavelkind; the fecond for the abolifliing of certain

forms of affurance which were too light to carry inheritance and freehold;

the third for the reftraining of certain franchifes to that flate they were in by a

lonner ftatute. In thefe three places the words of the ftatute are the lordfliips

marchers annexed unto the counties of Hereford, Salop, &c.
Now mark, if the ftatute conceived the word marches to fignify lordftiips

marchers, what needeth this long circumlocution ? It had been eafier to have
laid within the marches. But becaufe it was conceived that the word marches
would have comprehended the whole counties, and the ftatute meant but
of the lordfliips marchers annexed; therefore they were enforced to ufe that

periphrajis, or length of fpeech.

In anfwer to the fifth reafon, I give two feveral anfwers; the one, that

tlie claufe of attendance is fupplied by the word incidents; for the claufe of
eftablifliment of the court hath that word, with all incidents to the fame as

heretofore hath been nfed: for execution is ever incident to juftice or jurif-

didfion. The other, becaufe it is a court, that ftandeth not by the ad of par-
liament alone, but by the King's inftruCtions, whereto the adl refers. Now
no man will doubt but the King may fupply the claufe of attendance ; for

if the King grant forth a commillion oi oyer and termirier, he may command
what flieriff he will to attend it; and therefore there is a plain diverfity be-

tween this cafe, and the cafes they vouch of the court of wards, furvey,

and augmentations: for they were courts eredled de novo by parliament, and
had no manner of reference either to ufage or inftruftions; and therefore

it was neceftary that the whole frame of thofe courts, and their authority

both for judicature and execution, ihould be defcribed and exprefled by-

parliament. So was it of the authority of the juftices of Wales in the fta-

tute of 34 mentioned, becaufe there are many ordinances de novo concerning
them; {^:i that it was a new eredlion, and not a confirmation of them.

\ Thus
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Thus have I in confutation of their reafons, greatly, as I conaive, con-

firnied our own, as it were with new matter j for moll: of tliat, they liave

fuid, made for us. But as I am willing to clear your judgments in taking away
the objedlions; fol mull farther pray in aid of your memory for thofc things,

which we have faidj whereunto they have otfered no manner of anfwcr;

for unto all our proofs which we made, toucliing the intent of the ftatute,

which they grant to be the fpirit and life of this queffion, they faid nothing:

as not a word to tjjis; I'hat otherwife tlie word mar-ches in the Aatute

ihould be idle or ilipertiuous: not a word to thisj That the flatute doth al-

ways omit the word marcbci in things, that concern only IVales: not a worJ

to this
J
That the flatute did not mean to innovate but to ratify, and theie-

fore if the fliires were in before, they are in ftill : not a word to the realon

of the commixed government, as that it was ncceflary for the reclaiming of

Wiiles to have them conjoin'd with the fhiresj that it was necefJitry for

commerce and contrails, and properly for the eafe of the fubjedts of IVaks

againll: tlie inhabitiints of the fliires; that it was not profitable that the

parliament meant the Prince fliould have no jurifdidlion civil in that place,

where he kept his houfe. To all thefe things, which v/e elleem the weigh-

tieft, there is altu}7i Jllenthim, after the manner of children that fkip over,

where they cannot fpell.

Now to pafs from the intent to the word ; firfl, I will examine the proofs

they have brought that the word was uled in their fenfe after the flatute 27
and 34; then I will conlider what is gained, if they fliould prove fo much;
and laftly, I will briefly flate our own proofs, touching the ufe of the

word.

For the lirfl, it hath been faid, that whereas I called the ufe of the

word ?narches after the flatute of 27, but a little chime at moft of an old

word, which foon after vanifhed, they will now ring us a peal of llatutes

to prove it; but if it be a peal, I am fure it is a peal of bells, and not a peal

of Ihot : for it clatters, but it dotli not flrike : for of all that catalogue of

ftatutes I find fcarcely one, fave thofe that were anfwered in my former ar-

gument; but we may with as good reafon afUrm in every of them the word
marches to be meant af tlie counties marches, as they can of the lordfliips

marchers: for to begin upwards.

The flatute 39 Eliz. for the repair of WHton-bridge no doubt doth mean
the word tnnrches for the counties; for the bridge itfelf is in HereJordJI.'ire,

and the flatute impofelh the charge of reparation upon HerefordJJnre by
compuifbiy means, and permitteth benevolence to be taken in WaleSy and
the marches ; who doubts, but this meant of the other three Ihires, which
have far greater ufe of the bridge than the remote counties of JVales>

For the flatute 5 Eliz. it concerning perjury, it hath a provifo, that it

lliall not be prejudicial to the council of the marches for punilliing of perju-

ry ; who can doubt, but that here marches is meant of the fhires, confidering

the perjuries committed in them have been punifhed in that court as well as

in ll'aks f

For 2 Ed. \l. and the claufe therein for reftraining tithes of marriage-

portions in Wales and the marches, why fhould it not be meant of counties ?

For if any fuch cuiloms had crept and incroached into the body of the Ihires

out of the lordfliips marchers, no doubt the flatute meant to rellrain them as

well there, as in the other places.

ANDfo for the flatute of 32 i^. VIII. which ordains that the benefit of

that flatute for diftrefs to be had by executors^ fhould not extend to any lord-

ihip
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fliip in Wales, or the marches of the fiimc where Mi/i's are paid, be-

caufe that imports a general releafe ; what abfurdity is there, if there the

marches be meant for the whole fliires? for if any fuch cuflom had fprcad fa

£ir, the reafon of the ftatute is alike.

As for the ftatutes of 37 H. VIII. and 4 EJ. VI. for the making and ap-

pointing of the c7//?(Ji ro/z/Zon//;/, there the word marches mu ft needs be taken

for limits, according to the etymology and derivation : for the words refer not

to Wales, but are thus, within England and Wales, afid other the Kings do-

minions, marches and territories, that is limits and territories ; fo as I lee no

reafon, but I may truly maintain my former affcrtion, that after the lordHiips

marchers were extindt by the ftatute of 27, the name alio of marches was dif-

continued, and rarely if ever ufed in that fenfe.

But if it fliould be granted that it was now and then ufed in that fenfe,

it helps them little ; for lirft it is clear that the legal ufe of it is gone, when
the thing was extinft, for nomen eji rei nomen ; fo it remains but abu/ive, as

ifone fliould call Guletta, Carthage, becaufe it was once Carthage ; and

next, if the word fhould have both fenfes, and that we admit an equivor-

cation, yet we fo overweigh them upon the intent, as the balance is foon

caft.

Yet one thing I will note more, and that is, that there is a certain con-

fufion of tongues on the other fide, and that they cannot well tell them-

felves what they would have to be meant by the word marches ; for one

while they lay it is meant for the lordfliips marchers generalh ; another

while they fiy that it is meant for the inward marches on Wales /ide only

;

and now at laft they are driven to a poor fhift, that there fliould be left Ibme

little lordjlnp marcher in the dark, as cafus omijjus, not annexed at all to any

county ; but if they would have the ftatute fatistied upon that only, I fay no

more to them, but aquila non capit mufcas.

Now I will briefly remember unto you the fliate of our proofs of the

word.

First, according to the laws of fpeech we prove it by the etymology or

derivation, becaufe tnarch is the Saxon word for limit, and marchio is comes

limitaneus ; this is the opinion of Camden and others.

Next we prove the ufe of the word in the like cafe to be for counties,

by the example of the marches of Scotland: for as it is prettily faid in

Walker s cafe by Gaivdy, if a cafe have no coufin, it is a fign it is a baftard,

and not legitimate ; therefore we have fliewed you a coufin, or rather a bro-

ther, here within our own ifland of the like ufe of the word. And whereas

a great matter was made that the now middle fliires were never called the

marches o^ Scotland, but the marches of England againft Scotland, or upon

Scotland, it was firft anfwered that that made no difference ; becaufe fbme-

times tlie marches take their name of the inward country, and fometimes

of the out-country ; fo that it is but inclajive and excliifive : as for example,

that which we call in vulgar fpeech this day fortnight excluding the day,

that the law calls qiiindena including the day j and fo likewife, who will

piake a difference between tho banks of thefea, and the banks againft the fea,

or upon the fea ? But now to remove all fcruple, we Ihew them Littleton in

his chapter of grand ferjeanty, where he faith, there is a tenure by Carnage

in the marches of Scotland: and we fhew them likewife the ftatute of

25 Edw. 111. of labourers, where they are alfo called the marches of Scot-

land.

Vol. IV. Nn Them
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Then wc iLew Tome number of bills exhibited to the council there be-

fore the Ilatute, where the plaintiffs have the addition of place confeffed within

the bodies of the fliireSj and no lordlhips marchers, and yet are laid to be in the

marches.

Then we fliew diverfe accounts of auditors in the Duchy from //. IV.

downwards, where the indorfement is in inarcbiis JP'alliae, and the contents

are poffelTions only of Hereford and Glocefierjhire, (for in Sbropfiire and
JVorcc/ier/hire the Duchy hath no lands) and whereas they would put it

off with a cuique in fua arte credendimi, they would believe them, if it

were in matter of accounts ; we do not allcdge them as auditors, but as

thofe that fpeak EngHp to prove the common ufe of the word, hquendum ut

vuigus.

We (hew likewife an ancient record of a patent to Harhert in 15 £. IV.

where Kilpeck is laid to be in coin. Hereford in 7narchiis Walliae j and laftly,

we fliew again the ftatute of 27 E. III. where provifion is made, that men
fliall labour in the fummer, where they dwell in the winter j and there is

an exception of the people of the counties of Stafford and Lancafoire, &c.
and of the marches of Wales and Scotland; where it is mo(t plain, that

the marches oiWales are meant for counties, becaufe they are coupled both

with Stafford 2.ndi Laticajhire, which are counties, and with the marches of

Scotland which are likewife counties : and as it is informed, the labourers ofthofs

four fliires do come forth of their (hires, and are known by tlie name oiCokers

to this day.

To this we add two things, which are worthy confideration ; the one

that there is no reafon to put us to the proof of the life of this word ?narches

lixty years ago, confidering that ufage fpeaks for us; the other that there

ought not to be required of us to fhew fo frequent an ule of the word
marches of ancient time in our fenle, as they fhewed in theirs, becaufe there

was not the like occafion: for when a lordfliip marcher was mentioned it

was of necellity to lay it in the marches., becaufe they were out of all coun-

ties, but when land is mentioned in any of thefe counties, it is fuperfluous

to add in the marches ; fo as there was no occafion to ufe the word marcheSy

but either for a more briefand compendious fpeech to avoid the naming of the

four fhires, as it is in the ftatute of 25 E. III. and in the indorfement of

accounts, or to give a court cognizance and jurifdiftion, as in the bills of

complaint, oz ex abundanti, as in the record of AV^f^:,^.

There refleth the third main part, whereby they endeavour to weaken
and extenuate the proofs, which we offer touching pradtice and polTefTion, wherein

they alledge five things.

First, that Brijtolvfd&'m until 7 Eliz. and then exempted.

Secondly, that Chejhire was in until 1 1 Eliz. and then wentout.

Thirdly, they alledge certain words in the inffruftions to Cholmley vice-

prefident in 1 1 Eliz. at which time the fhires were firll comprehended in

the inffruftions by name, and in thefe words annexed by our commiffon:

whereupon they would infer that they were not brought in the flatute, but

only came in by inftrudtions, and do imagine that when Chejhire went out, they

came in.

Fourthly, they fay that the intermeddling with thofe four fhires be-

fore the flatute was but an ufurpation and toleration rather than any lawful and

fettled jurifdiftion ; and it was compared to that, which is done by the judges

in their circuits, who end many caufes upon petitions.

Fifthly,
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Fifthly, they allcdge Sir '/(//'« JV/^^/Ztv/s cale, where it is fuid con/heiuJo

non praejudicat 'veritat'i.

There was moved alto, tho' it were not by the council, hut from the

judges themfclves, as an extenuation, or at leait an obfcuring of the proois

of the ufage and practice, in that we lliew forth no inrtructions froni 17 II. \'\\\.

to I Mariae.

To thefe fix points I will give anfwer, and as 1 conceive with fitif-

Jadion.

YoKBriftoll fay, it teacheth them the right way, if they can follow it ;

for iJ/v/Zo/ was not exempted by any opinion of law, but was lefc out of thein-

llrudtions upon fupplication made to the Queen.

For CheJhireyNc have anfwered it before, that the reafon was, becaufe it

was not probable that the ftatute meant to make that fliire fubjei5t to the jurif-

didtion of that council, confidering it was not fubjeft to the high courts at IP^eJ}-

jninjier^ in regard it was a county Palatine. And whereas they faid, that fo

was Flintjhire too, it matcheth not, becaufe Flintjhire is named in the ftatute

for one of the twelve flilres of Wales.

We fliewed you likewife effectual differences between ChejJiire and thefe

other fhires : for that Chejhire hath a chancery in itfelf, and over Chcjhire

the Princes claim jurifdidtion, as carl of Chefier ; to all which you reply

nothing.

Therefore I will add this only, that ChcJInre went out fecundo fiumiue^

with the good will of the Itate ; and this is fought to be evidled adverjb

flumine, crofs the Itate ; and as they have opinion of four judges for the exclu-

ding of C6f/Z'/Vv, fo we have the opinions of two great learned men, Gerrard
and Bromley, for the including oUVorce/ler ; whofe opinions, confidering it was

but matter ofopinion, and came not judicially in quelfion, are not inferior to

any two of the other ; but we fay that there is no oppofition or repugnancy

between them, but both may ftand.

For Cbolmleys inftrudions, the words may well ftand, that tbofe pires are

annexed by commilfm ; for the King's commiffion or inftrudtions (for thofe

words are commonly confounded) muft co-operate with the ftatute, or eUe

they cannot be annexed. But for that conceit that they fhould come in but in

1 1
, when Cheflnre went out, no man that is in his wits can be of that opinion,

ifhe mark it : for we fee that the town of Gloccfter, &c. is named in the in-

ftrudions of i Mar. and no man I am fare will tliink that Glocejler town fliould

be in, and Glocejlerjhire out.

For the conceit that they had but jurifdiBionevt precariam, the precedents

Ihew plainly the contraiy ; for they had coercion, and they did fine and imprilbn,

which thejudges do not upon petitions; and befides, they muft remember that

many of our precedents, which we did fliew forth, were not of fuits originally

commenced diere, but of fuits remanded from hence out of the King's courts,

as to tiieir proper jurifdidtion,

FOR Sir yohn Mullen sca.Ce, the rule is plain and found, that where the law-

appears contrary, uiage cannot controul law, which doth not at all infringe the

rule of optima legiim i?iterpres conjiietudo ; for ulage may expound law, though

it cannot over-rule law.

Bu T di the other fide I could fliew you many cafes, where ftatutes have

been expounded diredtly again ft their exprefs letter to uphold precedents and

uCige, as 2, & 3, Vhil. & Mar, upon the ftatute of JVeJlminjler, that ordained

that the judges coram quibiis formatiim erit appellmn ihall enquire of the

damages, and yet the law ruled that it lliall be enquired before the judges of

1 niji
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jiifiprius. And the great reverence given to precedents, appeareth in 39 //.

VI. 3 E. IV. and a number of other books; and the difference is exceed-

ingly well taken in Slade's cafe, Coke's reports 4. that is, where the ulage

runs but amongft clerks, and where it is in the eye and notice of the judge 5

for ihcrc it Ihall be prcfumed, faith the book, that if the law were ot])er-

wife than the uHige hath gone, that either the council or the parties would

have excepted to it, or the judges ex officio would have difcerncd of it, and

ifound it; and we have ready for you a calendar ofjudges more than fit at this

table, that have exercifed jurifdidion over the fliires in that county.

As for exception, touching the want of certain inflrudions, I could wifh

we had iheni; but the want of them, in my under/landing, obfcureth the

cafe little. For let me obferve unto you, that we have three forms of in-

flrudions concerning thefe fhires extant; the firft names them not exprefly,

but by reference it doth, viz. that they fliall hear and determine, ^c. within

any the places or counties within any of their commiffions; and we have one

of the commilTions, wherein they were named; fo as upon the matter they

are named. And of this form is the ancient inflrudions before the flatute

ij H. VIII. when the Princefs Mary went down.

The fecondform of inflrudions go farther, for they have the towns, and

exempted places witlain the counties named, with tanquam as well witliin

the city of Glocejier^ the liberties of the Duchy of Lancafter, &c. as within

any of the counties of any of their commifTions, which clearly admits the

counties to be in before. And of this form are the inflrudions i Mariae, and

fo long until 1 1 Eliz.

And the third form, which hath been continued ever fince, hath the

fliires comprehended by name. Now it is not to be thought, but the in-

ftrudions which are wanting, are according to one of thefe three forms,

which are extant. Take even your choice, for any of them will ferve to

prove that the pradice there was ever authorized by the inftrudions here:

and fo upon the whole matter, I pray report to be made to his Majefly,

that the prefident and the council hath jurifdidion according to his inftruc-

tions, over the four fliires, by the true conflrudion of the flatute of 34
J^.VIII.
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A draught of an afl: againft an iifurlous fhlft of

gain, in delivering of commodities inftead of mo-
ney, made by the Lord Chancellor Bacon^ found

amongft his lordlhip*s papers by Dr. Rawley^ and

recommended by him to be publiihed.

TI/HERE^S it is anufualp7-aBice, to the undoing and overthrowing many
'^' young gentlemen and others^ that when men are in necejjity^ and defire

to borrowmoney, they are anfwered, that money cannot be had, but that they

may have commodities fold unto them upon credit, whereof they may make money

as they can : in which courfe it ever comes topafs, not only thatfuch commodities

are bought at extreme high rates, and fold again far underfoot to a double lofs ;

but aljo that the party which is to borrow, is wrapt in bonds and counter-bonds j

fo that upon a little money which he receiveth^ he isfubjeSi to penalties andfuiti

ofgreat value.

BE it therefore enaSled by the authority of this prefent parliament, that

ifany man after forty days, from the end of this prefent feffion of parliament

to be accounted, fljallfellingrofsfale any quantity of wares or commodities unto

fucb a one as is no retailer, chapman^ or known broker of the fame commodi~
ties, and knowing that it is bought to be fold again, to help and furnifi any

perfon that tradeth not in the fatne commodity with money, he JJiall be without

all remedy by law, or cuflom, or decree, or otherwife to recover or demand any
fatisfaBion for the [aid wares or commodities, what affurance fbever he fhall

have by bond, furety, pawn or promife of the party, or any other in his behalf.

And that all bonds and ajjurances whatfoever made for that purpofe direBly or

indireSily, pall be utterly void.

AND be it farther enaSied by the authority aforefaid, that every perfon,

whichfhall after the time aforefaid be ufed or employed as a broker, mean or

procurer, for the taking up offuch commodities, fhall forfeit for every fucb
offence thefiim ofone hundred pounds, thefame to be, txx.. and fhall be farther
punifhed by fix months imprijonment, without bail or mainprife, and by the

pillory.
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ORDINANCES
MADE

By the Lord Chancellor BACON,
For the better and more regular adminiftration of juftice in

the chancery, to be daily obferved, faving the prerogative of

the court.

Decrees. "T^ T ^ «decree fliall be reverfed, altered, or explained, being once under

1^^ the great feal, but upon bUl of review; and no bill of review (hall

-*- ^ be admitted, except it contain either error in law, appearing in the

body of the decree, without farther examination of matters in facR:, or fome

new matter which hath rifen in time after the decree, and not any new proof

which might have been ufed when the decree was made : neverthelefs upon new
proof, that is come to light after the decree made, and could not poffibly have

been ufed at the time, when the decree paffed, a bill of review may be grounded

by the fpecial licence of the court, and not otherwile.

2. In cafe of mifcailing (being a matter demonltrative) a decree may be

explained, and reconciled by an order without a bill of review ; not under-

ftanding by mifcafting any pretended mifrating or milvaluing, but only error in

the auditing or numbering.

3. No bill of review fhall be admitted, or any other new bill to change mat-

ter decreed, except the decree be firft obeyed and performed ; as if it be for

land, that the pofleflion be yielded ; if it be for money, that the money be

paid ; if it be for evidences, that the evidences be brought in ; and fo in other

cafes which ftan^ upon the ftrength ofthe decree alone.

4. But if any ail be decreed to be done which extinguiftieth the parties

right at the common law, as making of aflurance or releafe, acknowledging

latistadion, cancelling of bonds, or evidences, and the like; thofe parts of

the decree are to be fpared until the bill of review be determined; but fuch fpa-

ring is to be warranted by publick order made in court.

5. No bill of review fliall be put in, except the party that prefers it enter

into recognizance with fureties for fatisfying of cofts and damages for the delay,

if it be found againft him. ^,,^.,,,

6. No decrees fliall be made upon pretence of equity, againft the exprefs

provTfion of an a(5t of parliament : neverthelefs if the conftrudion of fuch a<S

of parliament hath for a time gone one way in general opinion and reputation,

and iifter by a later judgment hatli been controlled, then relief maybe given

upon matter of equity, for cafes arifing before the faid judgment, becaufe the

fubjeft was in no default.

7. Imprisonment for breach of a decree is in nature of an execution,

and therefore the cuftody ought to be ftraight, and the party not to have

any
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any liberty to go abroad, bat by fpecial licence ofthe Lord Chancellor ; but no
clofe imprifonmeiit is to be, but by exprels order for wilful and extraordinary

contempts and dilbbedience, as hath been ufcd,

8. In cafe of enormous and obflinate dilbbedience in breach of a decree,

an injunftionistobe grantedyi/Zi/w/wof afum
J
and upon ajfidcwif, or other

fufficient proof, of perfifting in contempt, fines are to be pronounced by the

Lord Chancellor in open court, and the fame to be eflreated down into the

hanaper if caufc be, by a fpecial order.

9. In cafe of a decree made for the poffeffion of land, a writ of execu-

tion goes forth ; and if that be difobeyed, then procefs of contempt according

to the courle of the court againft the perfon, unto a commiflion of rebellion
>

and then a Serjeant at Arms by fpecial warrant : and in cafe the Serjeant at

Arms cannot find him, or be refilled; or upon the coming in of the party, and
his commitment, if he perfift in difobedience, an injundlion is to be granted

for the pofTelfion ; and in cafe alio that be difobeyed, then a commifiion to the

fheriff to put him into pofTelTion.

10. Where the party is committed for breach of a decree, he is not to

be enlarged until the decree be fully performed in all things, which are to

be done prefently. But if there be other parts of the decree to be performed

at days, or times to come, then he may be enlarged by order of the court

upon recognizance, with fureties to be put in for the performance thereof

de futuro, otherwife not.

11. Where caufes come to a hearing in court, no decree bindeth any

perfon who was not ferved with procefs ad audiendum judicium, according to

the courfe ofthe court, or did appear _g-r<?//.f in perfon in court.

12. N(3 decree bindeth any that cometh in bona fide, by conveyance from
the defendant before the bill exhibited, and is made no party, neither by bill

nor the order : but where he comes in pendente lite, and while the luit is in

full profecution, and without any colour of allowance or privity of the

court, there regularly the decree bindeth ; but if there were any intermifliou

of fuir, or the court made acquainted with the conveyance, the court is to give

order upon the fpecial matter according to juflice.

13. Where caufes are difmiffed upon full hearing, and the difmifilon Difmiffions,'

figned by the Lord Chancellor, fuch caufes fliall not be retained again, nor

new bill exhibited, except it be upon new matter, like to the cafe of the bill of

review.

14. In' cafe of all other difmiffions, which are not upon hearing of the

caufe, if any new bill be brought, the difmiflion is to be pleaded ; and after

reference and report of the contents of both fuits, and confideration taken

of the former orders and difmifTion, the court fhall rule the retaining or

difmiffing of the new bill, according to juftice and the nature of the

cafe.

15. All fuits grounded upon wills nuncupative, leafes parol, or upon

long leafes that tend to the defeating of the King's tenures, or for the flablifh-

ing of perpetuities, or grounded upon remainders put into the crown, ta

defeat purchafers ; or for brokage or rewards to make marriages ; or for

bargains at play and wagers; or for bargains for offices contrary to the

fbtute of 5 and 6 Ediv. VI. or for contradsupon ufury or fimony, are regularly

t6 be difmifled upon motion, if they be the foIeeffe(^ of the bill; and if there, i

be no fpecial circumftances to move the court to allow their proceedings, and

all fuits under the value of ten pounds, are regularly to be difmifled, V.pojlea

Sedt. 58, 60.

I 16. Dis-
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16. Dismissions are properly to be prayed, and had, either upon iiear-

in2, or upon plea unto the bill, when the caufe comes firft into the toutt ; but

diiminions are not to be prayed after the parties have been at charge of exatui-

nation, except it be upon fpecial caufe

.

17. If the plaintiff difcontinue the profecution, after all the defendants have

anfwered, above thefpace of one whole term, the caufe is to be difmifTed of

courfe without any motion ; but after replication put in, no caufe is to be dif-

miffed without motion and order of the court.

Eleftion of 1 8. Dou BLE vexation is not to be admitted ; but ifthe party fue for the fame
Suits.

^^^Q^ ^j ji^e common law, and in chancery, he is to have a day given to make

his eledtion where he will proceed, and in default of making fuch eledion to be

difmiffed.

Certiorari. iQ- WnERE caufes are rcmovcd by fpecial cerdorciri upon a bill, contain-

ing matter of equity, the plaintiff is, upon receipt of his writ, to put in

bond to prove his fuggeftions within fourteen days after the receipt ; which

ifhe do not prove, then upon certificate from either of the examiners pre-

fentedto the Lord Chancellor, the caufe fhall be difmiffed withcofls, and a

procedendo to be granted.

Injundion. 20. No injunftion of any nature fliall be granted, revived, diffolved or

flayed upon any private petition.

2 1. No injundion to ffay fuits at the common law ftiall be granted upon pri-

ority of fuit only, or upon furmife of the plaintiff's bill only ; but upon mat-

ter confeffed in the defendant's anfwer, or matter of record, or writing plainly

appearing, or when the defendant is in contempt for not anfwering, or that

the debt defired to be ftayed appeareth to be old, and hath flept long, or

the creditor or the debtor hath been dead fome good time before tlie fuit

brought.

22. Where the defendant appears not, but fits an attachment ; or when

he doth appear, and departs without anfwer, and is under attachment for

not anfwering ; or when he takes oath he cannot anfwer without fight of evi-

dences in the country ; or where after anfwer he fues at common law by attor-

ney, and abfents himfelf beyond fea ; in thefe cafes an injundlion is to be granted

for the ffay of all fuits at the common law, until the party anfwer or appear in

perfon in court, and the court give farther order : but neverthelefs upon anfwer

put in, if there be no motion made the fame term, or the next general feal

after the term, to continue the injundtion in regard of the infufficiency of the

anfwer put in, or in regard of matter confeffed in the anfwer, then the in-

junftion to die and diffolve without any fpecial order.

23. In the cafe aforefaid, where an injunftion is to be awarded for ffay

of fuits at the common law, if the like fuit be in the chancery, either

byfcire facias, or privilege, or Englijh bill, then the fuit is to be ftayed by

order of the court, a&it is in other courts by injundion, for that the court can-

not enjoin itfelf.

24. Where an injundion hath been obtained for ftaying of fuits, and no

profecution is had for the fpace of three terms, the injundion is to fall of itfelf

without farther motion.

25. Where a bill comes in after an arreftatthe common law ((x debt,

no injundion {hall be granted without bringing the princij^al money into court,

except there appear in the defendant's anfwer, or by fight of writings plain

matter tending to difcharge the debt in equity : but if an injundion be awarded

and difobeyed, in that cafe no money (hali be brought in, or depofited in re-

gard of the contempt. .

-. .

26. I^-
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26. Injunctions for pofl'clliou are not to be granted before a decree,

but where the poiTefTioa hath continued by the fpacc of three years, before

the bill exhibited, and upon tiie fame title j and not upon any title by leafe,

or otherwife detennined.

f, 27. In cafe where the defendant fits all tlic procefs of contempt, and
cannot be found by the Serjeant at Arms, or refills the Serjeant, or makes refcue,

a icc^ueflration fliall be granted of the land in queftion ; and if tiie defendant

render not himfelf within the year, then an injunftion for the pofletfion.

28. Injunctions againft felling of timber, ploughing up of ancient pa-

fturcs, or for the maintaining of inclofures, or the like, ihall be granted ac-

cording to the circumftances of the cale; but not in cafe where the defen-

dant upon his anfwer claimeth an eilate of inheritance, except it be where he

claiineth the land in truft, or upon fome other fpccial ground.

29. No fequellration Ihall be granted but of lands, leafes, oi- goods in SequeRra-

quelfion, and not ofany other lands or goods, not contained in the fuits. t^'o^s-

30. Where a decree is made for rent to be paid out of land, or a fum of

money to be levied out of the profits of land, there a fequcftration of the fame

lands being in the defendant's hands may be granted.

3 I. Wh e r e the decrees ofthe provincial council,- or of the court of requefk,

or the Queen's court, are by contumacy or other means interrupted; there

the court of chancery upon a bill preferred for corroborations of tlie lameju-

rifdicfions, decrees, and kntences, fhall give remedy.

32. Where any caufe comes to a hearing that hath been formerly de-

creed in any other of the King's courts at Weftminfter, fuch decree fliall be

Hrll read, and then to proceed to the reft of the evidence on both fides.

33. Suns after judgment may be admitted according to theantient cuftom Suits after'

of the chancery, and the late royal decifion of his Majefty, of record, after
^^^™^"'"

folemn and great deliberation: but in fuch fuits it is ordered, tliat bond be put

in witli good fureties to prove the fuggeifions of the bill.

34. Decrees upon fuits brought after judgment fliall contain no words
to make void or weaken the judgment, but Ihall only correft the corrupt

confcience of the party, and rule him to make reftitution, or perform otlier

iicts, according to the equity of the caufe.

Orders, and the Office of the REGISTERS.

35.'' I 41 E regifters are to be fworn, as hath been lately ordered.

J_ 36- If any order fliall be made, and the court not inforrried of

the lalt material order formerly madcj no benefit fliall be taken by fuch or-

der, as granted by abufe and furreption; and to that end the regifters ought-

duly to mention the former order in the later;

37. No order fliall be explained upon any private petition but in court

as they are made> and the regifter is to fet down the orders as they were"

pronounced by the court, truly at his peril, without troubling the Lord Chan-

cellor by any private attending of him to explain his meaning; and if any

explanation be defired, it is to be done by publick motion, where the other

party may be heard.

38. No draught of any order fliall be delivered by the regifter to either

party, without keeping a copy by him, to the end tliat if the order be not

entered, neverthelefs the court may be informed what was formerly done,.

Vol. IV. Pp and
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and not put to new trouble and hearing; and to the end alfo that knowledge

of orders be not kept back too long from either party, but may prefently ap-

pear at the office.

39. Where a caufe liath been debated upon hearing of both parties,

and opinion hath been delivered by the court, and neverthelefs the caule

referred to treaty, the regifters are not to omit the opinion of the court, in

drawing of the order of reference, except the court doth fpccially declare

that it he entrcd wiiliout any opinion eidier way; in which cafe neverthev

lefs the regifters are out of their fhort note, to draw up Ibme more full re-

membrance of that that pafled in court, to inform the court if the caufe come
back and cannot be agreed.

40. The regifters upon fending of their draught unto the counfel of the

parties, are not to refpedt the interlineations, or alterations of the faid coun-

fel (be the fiid counfel never lb great,) farther, than to put them in remem-
brance of that which was truly delivered in court, and lb to conceive the order

upon their oath and duty, without any firthcr relpcdl.

41. The rep^iftcrs are to be careful in the penning and drawing up of de-

crees, and fpecial matters of difficulty and weight; and therefore when
they prefent the fame to the Lord Chancellor, they ought to give him un-

derrtanding which are fuch decrees of weight, that they may be read and

reviewed before his lordfliip fign them.

42. The decrees granted at the rolls are to be prefented to his lordfliip,

with the orders whereupon they are drawn, withiii two or three days after,

every term.

43. Injunctions for pofleffion, or for flay of fuits after verdidt, are to

be prefented to his lordlliip, together with the orders whereupon they go

fortli, that his lordfhip may take confideration of the order before he fign

them.

44. Where any order upon the fpecial nature of the cafe fhall be made
againlf any of thefe general rules, there the regifler fliall plainly and ex-

prefly let dov/n the particulars, reafons and grounds, moving the court to

vary from the general rule.

References. 45" -^^ reference upon a demurrer, or queftion touching the jurifdidtion

of the court, lliall be made to the mailers of the chancery ; but fuch de-

murrers Ihall be heard and ruled in court, or by the Lord Chancellor him-

felf

46. No order fliall be made for the confirming or ratifying of any re-

port without day firfl: given, by the fpace of a fevenight at the leaft, to Ipeak

to it in court.

47. No reference fhall be made to any mafters of the court, or any

other commiffioners to hear and determine, where the caufe is gone fo for

as to examination of witneffes, except it be in fpecial caufes of parties near in

blood, or of extreme poverty, or by confent and general reference of

the eflate of the caufe, except it be by confent of the parties to be fparingly

granted.

48. No report fliali be refpeded in court, which exceedeth the warrant

of the order of reference.

49. The mailers of the court are required not to certify the flate of any

caufe, as if they would make breviate of the evidence on both fides, which
doth little eafe the court, but with fome opinion, or otherwife in cafe they

think it too doubtful to give opinion, and therefore make fuch fpecial cer-

tificate
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tificate, the caufe is to goon to a judicial hearing, without refpedt had to

the fame.

CO. Matters of account, unlcTs it be in very weighty caufo, are not

fit tor the cxjurt, but to be prepared by reference, with this dititerence ne-

verthelefs, that tlie caufe comes firll to a hearing; and upon the entrance

into a hearing, they may receive fome direction, and be turned over to

have the accounts confidered, except both parties before a hearing do con^^

fent to a reference ot the examination of the accounts, to make ii more ready

for a hearing.

CI. The Uke courfe to be taken for the examination of court rolls, upon

•cuftoms and copies, which Ihall not be referred to any one mailer, but to

two mafters at the leall.

52. No reference to be made of the infufficiency of an afilwer, without

fhewing of fome particular point of the defedl, and not upon lurmife of the

iiifufiiciency in general.

53. Where a trulf is confefled by the defendant's anfwer, there needeth

no farther hearing of the caufe, but a reference prefently to be made upon

the account, and lb to go on to a hearing of the accounts.

54. In all fuits where it fliall appear, upon the hearing of the caufe, thatsuits in

the plaintiff had not prohabilem caufam litigmidi, he fliall pay unto the defen- court.

dant his utmoft coffs, to be affeifed by the court.

55. If any bill, anfwers, replication, or rejoinder, flrall be found of an im-^ Bills, demurs

moderate length, both the party and the counfel under whofe hand it paflethrers, anfwers,

ihall be fined. ... . . Sof«.
56. If there be contained in any bill, anfwer, or other pleadings, or any in-

terrogatory, any matter libellous or flanderous againd any that is not party to

the fuit, or againft fuch as are parties to the fuit, upon matters impertinent, or

in derogation of the fettled authorities of any of his Majefty's courts; fuch

bills, anfwers, pleadings, or interrogatories fliall be taken off the file and fup-

prefled, and tlie parties feverally punilhed by commitment or ignominy, as

ihall be thought lit for the abufe of the court, and the counfellors at law, who
have let their hands, Ihall likewife receive reproof or punifliment, if caufe be.

5-. Demurrers and pleas which tend to difcharge the fuit Ihall be heard

firit upon every day of orders, that the fubjedl; may know whether he Ihall

need farther attendance or no.

^8. A. demurrer is properly upon matter defective, contained in the bill it

felr^ and 110 foreign matter; but a plea is of foreign matter to difcliarge

or fluv the fuit, as that the caufe hath been formerly difmiffed, or that the

plaintilF is outlawed, or excommunicated ; or there is another bill depending

for the liuiie caufe, or the like : and fuch plea may be put in without oath,

in cafe where the matter of the plea appear upon record; but if it be any

thing that doth not appear upon record, the plea muft be upon oath.

59. No plea of outlawry Ihall be allowed without pleading the record

fub ,pede fgilli., nor plea of excommunication, without the f'eal of the or-

dinary.

* 60. Where any fuit appeareth upon the bill to be of the natures which

are regularly to be difmifled according to the fifteenth ordinance, fuch matter

is to be fet forth by way of demurrer.

- 61. Where an anfwer fhall be certified infufhcient, the defendiint is to

pay cods ; and ifafccond anfwer be returned infufficient, in the points be-

tbre certified infufficient, then double cofts, and upon the third treble cofts,

and upon the fourth quadruple cofl?, and then to be committed alfo until

he
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he hath made a perfcdl anfvvcr, and to be examined upon interrogatories

touchins; the points defedlive in his anfwerj but if any anlwer be certified (ul-

ikicnt, "the plaintiff its to pay cofts.

62. No infutHcient anlwer can be taken hold of after replication put in, be-

caufe it is admitted futfitient by the replication,

63. An anfwer to a matter charged as the defendant's own fad mufl: be

direct, without faying it is to his remembrance, or as he believeth, if it be

laid down within feven years before; and if the defendant deny the £a.&,

he mull: traverle it diredly, and not by way of negative pregnant ; as if a

fad be laid to be done with diverfe circumftances, the defendant may not

traverle it literally as it is laid in the bill, but mull traverfe the point of fub-

itance; fo if he be charged with the receipt of one hundred pounds, he muft

traverle that he hath not received a hundred pounds, or any part thereof; and

if he have received part, he mull fet forth what part.

64. If a hearing be prayed upon bill and anfwer, the anfwer mufl hi ad-

mitted to be true in all points, and a decree ought not to be made, but upon

hearing the anfwer read in court.

65. Where no counfel appears for the defendant at the hearing, and

the procefs appears to have been ferved, the anfwer of fuch defendant is to

be read in court.

66. No new matter is to be contained in any replication, except it be to

avoid matter fet forth in the defendant's anfwer.

67. All copies in chancery Ihall contain fifteen lines in every flieet thereof,

written orderly and unwaftfully, unto which fhall be fubfcribed the name
of the principal clerk of the office where it is written, or his deputy, for

whom he will anfwer, for which only fubfcription no fee at all fhali be

taken.

ffi ns
^^- ^^^ commifTions for examination of witnclTes Avail hefuper interr. in-

examinati-
'

c/ujis Only, and no return of depolitions into the court fhall be received, but
ons, and de- f^^j^ Q[-|iy ^^ (]r^^\\ ^ either comprifed in one roll, fubfcribed with the name
fo uions.

^^ ^^^ commifTioners, or elfe in diverfe rolls, whereof each one fhall be fo

fubfcribed.

69. If both parties join in commiffion, and upon warning given the de-

fendant bring bis commiilioners, but produceth no witnefTes, nor miniflreth

interrogatories, but after leek a new commilTion, the fame Ihall not be grant-

ed: but nevertheiefs upon fome extraordinary excufe of the defendant's de-

fault, he may have liberty granted by fpecial order to examine his witneffes

in court upon the former interrogatories, giving "the plaintiff or his attorney

notice, that he may examine alfo if he will.

70. The defendant is not to be examined upon interrogatories, except

it be in very fpecial cafes, by exprefs order of the court, to fift out fome

fraud or pradice pregnantly appearing to the court, or otherwife upon

ofter of the plaintiff to be concluded by the anfwer of the defendant with-

out any liberty to difprove fuch anfwer, or to impeach him after of per-

71. Decrees in other courts may be read upon hearing without the

warrant of any fpecial order : but no depofitions taken in any other cour?

are to be read but by fpecial order, and regularly the court granteth np

.order for reading of depofitions, except it be between the fame parties, and

upon the fame title and caufe of fuit.

72- N9



ORDINANCES IN CHANCERY. 153
72. No examination is to be had of the credit ofany witncfs but by Ipcci.ii

order, which is fpariiigly to be granted.

73. Witnesses fliall not be examined in perpetuam rei memoriatn, except

it be upon the ground of a bill Hrft put in, and anfvver thereunto made, and

the defendant or his attorney made acquainted with the n.unes of the

v/itnefles that the plaintiff would have examined, and {o publication to bj

of fuch witnefles with this rellraint neverthelels, that no benefit ihall be

taken of the depofitions of fuch wilneircs, in cafe they may be brout^ht

'uroa voce upon the trial, but only to be ufed in cale of death' before the

trial, or age, or impotency, or abfcncc out of the realm at tlie trial.

74. No witnefll'S iliall be examined after publication, except it be by /^-i' irfoyman-

confent, or by fpecial order, (id infornuindam confcientlam judicis^ and then
'^"'" ^'!"'"''^_'

to be brought clofe fealed up to the couit to perufe or pubiiUi, as the court

Hiall think, good.

75. No affidavit fliall be taken or admitted'by any mafler of the chancery. Affidavits.

tending to the proof or difproof of the title, or matter in quellion, or touch-

ing the merits of the caufe, neither fliall any fuch matter be colourably in-

iertcd in any affidavit for ferving of procefs.

76. No affidavit fliall be taken againfl: affidavit, as far as the maflers of the

chancery can have knowledge ; and if any fuch be taken, the latter affida-

vit fliall not be ufed nor read in court.

77. In cafe of contempts grounded upon force or ill words, upon ferving

of procefs, or upon words of fcandal of the court, proved by affidavit, tlie

party is forthwith to ftand committed ; but for other contempts againfl the

orders or decrees of the court an attachment goes forth, firft, upon affida-

vit made, and then the party is to be examined upon interrogatories, and his

examination referred ; and if upon his examination he confefs matter of con-

tempt, he is to be committed ; if not, the adverfe party may examine wit-

nefles to prove the contempt : and therefore if the contempt appear, the

party is to be committed, but if not, or if the party that purfues the con-

tempt do fliil in putting in interrogatories, or other prufccution, or flil in the

proof of the contempt, then tlie party charged with the contempt is to be

difcharged with good cofts.

78. They that are in contempt, f^iecially fo fiir as proclamation of rebellion,

are not to be heard, neither in that fuit, nor any other, except the court of

foecial grace fufpend the contempt.

79. Imprisonment upon contempt for matters pafl, may be difcharged

of grace after fufficient puniflinient, or otherwite difpenfed with : but if the

imprifbnment be for not performance of any order of the court in force, they

ought not to be difcharged except they iirfl obey, but the contempt may
be lufpended for a time.

-80. Injunctions, fequeflrations, difmiffions, retainers upon difmlffions, Petitions,

or final orders, are not to be granted upon petitions.

81. No former order made in court is to be altered, crofTed, or explained

upon any petition ; but fuch orders may be flayed upon petition for a fmall

llay, until the matter may be moved in court.

* . 82. No commiflion for examination of witnefTes fliall be difcharged ; nor

^o examinations or depofitions fhall be fupprefTed upon petition, except it

•be upon point of CQurfe of the court firft referred to the clerks, and certifi-

•icate thereupon. .

83. No demurrer fliall be over-ruled upon petition.

Vol. IV. Q^q 84. No
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84. No fcirc facias Hiall be awarded upon recognizances not enrolled, nor

upon recognizances enrolled, unlels it be upon examination of the record^ ^v'ith

the writ; nc«- no recognizance fliall be enrolled atter the year, except it ba ap-

on fpecial order from the lord chancellor.

85. No writ of «(? exeat regnum, prohibition, confultation, flatute oi Nor-

thampton^ certiorari fpecial, or procedendo fpecial, or certiorari oxprocedendo

general, more than once in the fame caufe ; habeas corpus, or corpus cum caujii^

vi laica re/>iove?id', or reftitution thereupon, de coronatore ^ rjiridario cli-

gendo, in cafe of a moving de homine repleg. aj/iz. or fpecial patent, de hal"

livo amovcnd', certiorari fuper praejentatiombus fa5l. coram comwijjanis

J'ewar, or ad quod dajnpmmiy fhall pafs without warrant under the Lord Chan-

cellor's hand, and figned by him, five fuch writs ad quod dampnum, as flwll

be figned by mafter attorney.

86. Writs of privilege are to be reduced to a better rule, both for thd

number of perfons that fhall be privileged, and for the cafe of the privilege

;

and as for the number it fliall be fet down by /ckedule : for the cafe it is to

be underftood, that befides perfons privileged as attendants upon the court,

fuitors and witneffes are only to have privilege, eundo. redeundo, & morando,

for their neceffary attendance, and not otherwife ; and that fuch writ of

privilege difchargeth only an arreft upon the firft procefs, but yet, where at

fuch times of necelTary attendance the party is taken in execution, it is a

contempt to the court, and accordingly to be punifhed.

87. N o J'uppiicavit for the good behaviour fliall be granted, but upon

articles grounded upon the oath of two at the leaft, or certificate of any one

iuftice ofafTize, or two juflices of the peace, with affidavit that it is their

hands, or by order of the ftar-chamber, or chancery, or other of the King's

courts.

88. No recognizance of the good behaviour, or the peace taken in the

country, and certified into the petty-bag, fliall be filed in the year without

warrant from the Lord Chancellor.

89. Writs of 7ie exeat regnum are properly to be granted according to

the fuggeftion of the writ, in refpedl of attempts prejudicial to the King and

ftate, in which cafe the lord chancellor will grant them upon prayer of any

the principal fecretaries without caufe fliewing, or upon fuch information as

his loidfliip fliall think of weight : but otherwife alfb they may be granted

according to the pradice of long time ufed in cafe of interlopers in trade,

great bankrupts,, in whofe eftate many fubjefts are interefled, or other cafes

that concern multitudes of the King's fubjecls, alio in cafe of duels and di-

verfe others.

90. All writs, certificates, and whatfoever other procefs ret. coram Rege

in Cane, fliall be brought into the chapel of the rolls, within convenient

time after the return thereof, and fliall be there filed upon their proper files

and bundles as they ought to be; except the depofitions of witneiTes, which
may remain with any of the fix clerks by the fpace of one year next after

the caufe fliall be determined by decree, or otherwife be difmiffed.

91. All injundlions fhall be inrolled, or the tranfcript filed, to the end

that if occafion be, the court may take order to award writs oi J'cire facias

thereupon, as in antient time hath been ufed.

92. All days given by the court to flicrifFs to return their writs, or bring

in their prifoners upon writs of privilege, or otherwife between party and

party, fhall be filed, either in the regifler's office, or in the petty-bag refpec-

tively J and all recognizances taken to the King's ufe, or unto the court, Ihall

I be

i
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be duly inrolled in cojwenient time, with the clerks of the inrolltnent, and

calendars made of then^, :ind tlic calenilars every Michaelmas term to be prc-

fent^d to the Lord Chancellor.

93. In cafe of fuits upon the commifiions for charitable ufes, to avoid

charge, there Ihall need no bill, but only exceptions to the decree, and an-

fwer forthwith to be made thereunto ; and thereupon, and ujx)n fight of the

inquifition, and the decree brought unto the Lord Chancellor by the clerk of the

petty-bag, his lorddiip, upon perufal thereof, will give order under his hand
for an abfolute decree to be drawn up.

94. Upon fuit for the commilllon of fewcrs, the names of thofe that are

defired to be commillioners are to be prefented to the Lord Chancellor in writ-

ing ; then his lordlhip will fend tlie names of fome privy counfellor, lieute-

nant of the (hire, or juftices of allize, being refident in the parts for which

the commilTion is prayed, to confider of them, that they be not put in for

private refpefts, and upon the return of fuch opinion, his lordlhip will give

iarther order for the commiifion to pafs.

95. No new commilTion of fewers Ihall be granted while the firfi: is in

force, except it be upon difcovery of abufe or fault in the lirll: commillioners,

or otherwife upon fome great or weighty ground.

96. N o commilllon of bankrupt fhall be granted, but upon petition firft

exhibited to the Lord Chancellor, together with names prefented, of which his

lordlhip will take confideration, and always mingle fome learned in .the -law

with the reft ; yet fo as care be taken that the fame parties be not too often

ufed in commilfions ; and hkewife care is to be taken that bond with good

furety be entred into, in 200 /. at leafl, to prove him a bankrupt.

97. N o commiiTion of delegates in any caufe of weight fhall be awarded,

but upon petition preferred to the Lord Chancellor, who will name the coni-

milfioners himfelf, to the end they may be perfons of convenient quality,

having regard to the weight of the caufe, and the dignity of the court from

whence the appeal is.

98. Any man fliall be admitted to defend in forma pauperis upon oath,

but for plaintiffs they are ordinarily to be referred to the court of requefls,

or to the provincial councils, if the cafe arife in thofe iurifdid;ions, or to fome

gentlemen in the country, except it be in fome fpecial cafes of commiferatioji,

or potency of the adverfe party.

99. Licences to colled; for lofles by fire or water are not to be granted»

but upon good certificate ; and not for decays of furetylhip or debt, or any

other cafualties whatfoever ; and they are rarely to be renewed ; and they are

to be direded ever unto the county where the lofs did arife, if it were by fire,

and the counties that abut upon it, as the cafe lliall require ; and if it were

by fea, then unto the county where the port is, from whence the fliip went,

and to fome fea-counties adjoining.

100. No exemplification Ihall be made of letters patent [inter alia) with

omlffion ofthe general words; nor of records made void, or cancelled ; nor

of the decrees of this court not inroUed ; nor of depofitions by parcel and

fraftions, omitting the refidue of the depofitions in court, to which the hand of

the examiner is not fubfcribed ; nor of records of the court not being inrollcdor

filed ; nor of records ofany other court, before the fiime be duly certified to this

court, and orderly filed here ; nor of any records upon the light and examina-

tion of any copy in paper, but upon light and examination of the original.

1 01. And becaule time and experience may difcover fome of thele rules to

be inconvenient, and fome other to be lit ro be added \ therefore his lordlhip

intendcth in any fuch cafe from time to time to publilh any liich revocations

or additions. THE
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1H A V E chofen to read upon the law of ufes made 27 Hen. VIH. a law
whereupon the inheritances of this realm are toffed at this day like a

fhip upon the fea, in fuch fort, that it is hard to fay which bark will

fink, and which will get to the haven ; that is to fay, what afTurances will

ftand good, and what will not. Neither is this any lack or default in their

pilots the grave and learned judges : But the tides and currents of received

errors, and unwarranted and abufive experience have been fo ilrong, as they

were not able to keep a right courfe according to the law, fo as this ftatute

is in great prt as a law made in the parliament, held 35 Reginae ; for

in 37 Reginaey by the notable judgment upon folemn arguments of all the

judges affembled in the exchequer chamber, in the famous cafe between

Dillon and Freine^ concerning an affurance by Chudleigb, this law began to

be reduced to a true and found expofition, and the falfe and perverted ex-

pofition, which had continued for fo many years, though never counte-

nanced by any rule or authority of weight, but only entertained in a popu-

lar conceit, and in practice at adventure, grew to be controuled ; fince which
time (as it cometh to pafs always upon the iiril reforming of inveterate errors)

many doubts, and perplexed quertions have rifen, which are not yet re-

folved, nor the law thereupon fettled : the conlideration wiiereof mo\'ed me
to take the occafion of performing tliis particular duty to the houfe, to itc

if I could by my travel, bring the expofition thereof to a more general good

of the commonwealth.

Herein though I could not be ignorant of the difficulty of the matter,

which he that taketh in hand (liall foon find ; or much lefs of my own un-

ablenefs, which I had continual fenfe and feeling of ; yet becaufe I had

more means of abfolution than the younger fort, and more leifure than the

greater
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greater fort, I did think it not inipoflible to work fome profitable effcdl ; the

rather becaufe where an interior wit is bent and converfant upon one fub-

]eO:, he ihall many times with ]xitience and meditation diliblve and undo
many of the knots, which a greater wit diftradled with many matters woukl
nither cut in two than unknit : And at leaft if my invention or judgment be

too bairen, or too weak
;
yet by the benefit of other arts, 1 did hope to dif-

pofe or digell, the authorities or opinions which are in cafes of ufe in fuch

order and method, as they fliouki take liglit one from another, though they

took no light from me. And like to the matter of my reading Ihall my
manner be, for my meaning is to revive and recontinue the ancient form of

reading, which you may fee in Mr. Froicicke's, upon the prerogative, and

all other readings of ancient time, being of lefs oftentation and more fruit,

than the manner lately accuftomed : for the ufe then was fubftantially to ex-

pound the ftatutes, by grounds and diverfities ; as you fliall find the read-

ings ftill to run upon cafe of tlie like law, and contrary law ; whereof each

one includes the learning of a ground, the other the learning of a difference :

and not to Itir concife and fubtle doubts, or to contrive a multitude of tedi-

ous and intricate cafes, whereof all laving one are buried, and the greater part

of that one cafe which is taken, is commonly nothing to the matter in hand )

but my labour fliall be in the ancient courfe, to open the law upon doubts,

and not to open doubts upon this law.

E xp s irio stAruTi.

TH E expofition of this ftatute confifts, upon the matter without the

flatute : upon the matter within the ftatute.

Three things, are to be confidered concerning this ftatute, and all other

ftatutes, which are helps and inducements to the right underfcanding of any

ftatute, and yet are no part of the ftatute itfelf.

1. The conlideration of the ftatute at the common law.

2. The confideration of the mifchief which the flatute intendeth to re-

drefs, as alfo any other mifchief, which an expofition of the ftatute this way
or that way may breed.

3. Certain maxims of the common law, touching expofition of flatutes:

having therefore framed fix divifions according to the number of readings up-

on the itatutc itfelf, I have likewife divided the matter without the flatute

into fix introduiflions or difcourfes, fo that for every day's reading I have

made a triple provifion.

1. A Preface, or introdudion.

2. A Division upon the law itfelf,

3. A FEW brief cafes, for exercife and argument.

The laft of which I would have forborn ; and according to the ancient

manner, you fliould have taken fomc of my points upon my divifions, one,

two, or more, as you fliould have thought good ; fave that I had this regard,

that the younger fort of the bar v/ere not fo converfant in matters upon the

ftatutes ; and for that caufe only I have interlaced fome matters at the com-

Njnon law that are more familiar within the books.

1. The firft matter I will difcourfe unto you, is the nature and definition

of an ufe, and its inception and progreflion before the flatute.

2. The fecond difcourfe Ihall be of the fecond fpring of this tree of ufes

fince the ftatute.

3. Th e third difcourfe fliall be of the eftate of the aflurances of this realm

Vol. IV. R r at
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at this day upon ufes, and what kind f)f them is convenient and reafonable

and not fit to be touched, as far as fcnfe of law and natural conftrudion of

the ftatute will give leave ; and what kind of them is convenient and meet to

be fuppreffed.

4. The fourth difcourfe fhall be of certain rules and expofitions of laws

applied to this prefent purpofe.

5. The fifth difcoutfe fliallbe of the befl: courfe to remedy the fame in-

conveniencies now a-foot, by conftrudtion of the ftatute, without offering

violence to the letter or fenfe.

6. The fixth and laft difcourfe fliall be of the bcft courfe to remedy the

fame inconveniencies, and to declare the law by adl of parliament ; which laft

I think good to referve and not to publifli.

The nature of a ufe is beft difcerned by confidering what it is not, and

then what it is ; for it is the nature of all human fcience and knowledge to pro-

ceed moft fafely by negative and exclufive, to what is affirmative and inclulive.

First, ufe is no right, title, or intereft in law ; and therefore mafter at-

torney who read upon this ftatute faid well, that there are but two rights :

"Jus in Re : Jus ad Rem. The one is an eftate which is Jus in Re, the

other a demand which is Jus ad Rem, but a ufe is neither ; fo that in 24
H. VIII. it is laid that the faving of the ftatute of i R. III. which faveth any

right or intereft of intails, muft be underftoodof intailsofthe poflefTion, and not

of the part of the ufe,becaufe a ufe is no right nor intereft ; fo again, you ittLittle-

ton's conceit, that an ufe fliould amount to a tenancy at will, whereupon i.

releafe might well inure, becaufe of privity, is controuled by 4 and 5 H. VII.

and divers other books, which fay that ce/luy que ufe is puniftiable in an ac-

tion of trefpafs towards the feoffees ; only 5 H. V. feemeth to be at fome

difcord with other books, where it is admitted for law, that if there be ceftuy

que ufe of an advowfon, and he be out-lawed in a perfonal adion, the King
ihould have the prefentment ; which cafe Mafter Eva?2s in the argument of

Chudleigb's cafe did feem to reconcile thus : where ce/luy que ufe being out-

lawed, had prefented in his own name, there the King lliould remove his

incumbent ; but no fuch thing can be colledled upon that book ; and there-

fore I conceive the error grew upon this, that becaufe it was generally thought,

that a ufe was but a pernancy of profits ; and then again becaufe the law is,

that upon outlawries, upon perfonal adions, the King fliall have the pernancy

of profits, they took that to be one and the felf-fame thing which ceftuy que

ufe had, and which the King was entitled unto, Avhich was not fo ; for the

King had remedy in law for his pernancy of profits, but cejiuy que ufe had

none. The books go farther and fay, that a ufe is nothing, as in 2 H. VII.

det fuit port, ^nd. connttd fur leas for years rendring rent, ^c. The defen-

dant pleaded in bar, that the plaintiff ?iihil hahuit tempore dimiffionis : the

plaintiff made a fpecial replication, and ft:iewed that he had an ule, and iffue

joined upon that 3 wherefore it appeareth, that if he had taken ifliie upon the

defendant's plea, it fhould have been found againft him. So again in 4 Ue-

ginae, in the cafe of the Lord Sands, the truth of the cafe was a fine levied

by ceftuy que ufe before the ftatute, and this coming in queftion fince the fta-

tute upon an averment by the ^Xrniii^ quod partes Jinis nihil habuerunt, it is

faid that the defendant may fhew the fpecial matter of the ufe, and it ftiall

be no departure from the firft pleading of the fine; and it is faid farther that

the averment given in 4 H. VII. quod partes fnis nihil hahueriint, nee in

pofjefftone, nee in ufu, was oufted upon this ftatute of 27 H. VIII. and was

no more now to be accepted : but yet it appears, that if iffue had.been taken

upon
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upon the general averment, without the fpccial matter fliewed, it jliould have

been found for him that took the averment, bccaufe a u(e is nothing. But
fliefe books are not to be taken generally or grofly, for we fee in the &h\6
books, when an ufe is fpccially alledged, the law takcth knowledge of it; but

the feafe of it is, that ufe is nothing for which remedy is given by the courie

of the common law, fo as the law knoweth it, but prcjtedts it not ; and there-

fore when the queflion tometh whether it hath any being in nature or coii-

fcience the law accepteth of it ; and therefore Littleton f, cafe is good law, that

he whicli hath but forty Ihillings free-hold in ufe, fl^all be fworii in an inqueft,

for it is ruled feeundian dominium naturale'^ -cind not fecundian dmiinium legi-

fimim, nam natura dominies eji, quia friicltim ex re percipit. And fo no
doubt upon fubfidies and taxes ccflm que iij'c (hould be valued as an owner : fo

likewife licejiuy que ufe had releafed his iifc unto the feoffee for lix pound,

or contradled with a firanger for tlie like fum, there is no doubt but it is a

good condition or contract whereon to ground an aftion upon the cafe : for

money for releafe of a fuit in the chancery is a good quid pro quo ; therefore

to conclude, though a ule be nothing in law to yield remedy by courfe of

law, yet it is fomewhat in reputation of law and confcience : for that may be

Ibmewhat in confcience which is nothing in law, like as that may be fome-

thing in law which is nothing in ccnlcience ; as if the feoffees had made, a

feoffment over in fee, bona fide, upon good confideration, and upon -a Jubpoena

brought againlf them, they pleaded this matter in chancery, this had been

nothing in confcience, not as to difcharge them of damages.

A SECOND negative fit to be underftood is, that a ufe is no covin, nor is

it a collufion, as the word is now ufed ; for it is to be noted, that where a

man doth remove the ftate and pofitiTion of land, or goods, out of himfelf

unto another upon truft, it is either a fpecial truft, or a general truft.

The fpecial trulf is either lawful or unlawful.

Th e fpecial truft unlawful, is according to the cafe provided for by an-

cient ftatutes ofpernors of the profits ; as where it is to defraud creditors, or to

get men to maintain fuits, or to defeat the tenancy to the praecipe, or the

Itatute of mortmain, or the lords of their wardlhips, or the like ; and thofe

are termed frauds, covins or collufions.

The fpecial truft lawful is, as when I infeoft'ibme of my friends, becaule

I am to go beyond the feas, or becaufe I would free the land from fome ge-

neral ftatute, or bond, which I am to enter into, or upon intent to be rein-

feoff'd, or intent to be vouched, and fo to fuffer a common recovery, or up-

on intent that the feofl-'ees lliall infeoff" over a ftranger, and infinite the like

intents and purpofes, which fall out in mens dealings and occafions : and this

we call confidence, and the books do call them intents ; but where the truft is

not fpecial, nor tranfitory, bat general and permanent, there it is a ufe ; and

therefore thefe three are to be diftinguiftied, and not confounded, the covin, con-

fidence, and ufe,

S o as now we are come by negatives to the affirmative, what a ufe is,

agreeable to the definition in Plowden, 352. Delamer's cafe, where it is

faid :

Use Is a truft repofed by any perfon in the terre-tenant, that he may
fuffer him to take the profits, and he that will perform his intent. But it is

a (horter fpeech to fay, that

Ufus eji dominium fiduciarium : Vfc is an ownerfliip in truft.

So
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S o that ufus e^ flatus, fr^^e }^o[jefflo, potius dijeriint fecundum rationem fori

quani Jecundum naturam rei^ for that one of them is in court of law, the

other in court of confcience ; and for a truft which is the way to an ufe, it

is exceeding well defined by a civilian of great underftanding :

Fides eji obligatio conjiicntiae unius ad intcntionem altcrtiis.

And they have a good divifion Ukewife of rights

:

"Jus precaj-iiim : 'Jusfduciarium : yus legitimiim.

1. A RIGHT in courtefy, for the which there is no remedy at all.

2. A RIGHT in truft, for which there is a remedy only but in confcience.

3. A RIGHT in law.

S o much of the nature and definition of an ufe.

It foUoweth to confider the parts and properties of an ufe : wherein by
the confent of all books, as it was diilindtly delivered by Juftice Walmjley in

%(i oi "Elizabeth

:

A truft confifleth upon three parts.

Th e firft, that the feoffee will fuffer the feoffor to take the profits.

The fecond, that the feoffee upon requefl of the feoffor, or notice of his

will, will execute the eflates to the feoffor, or his heirs, or any other by his

direction.

The third, that if the feoffee be diffeifed, and fo the feoftor diflurbed, the

feoffee will re-enter, or bring an acftion to re-continue the poffeflion, io that

thofe three, pernancy of profits, execution of elfates, and defence of the land,

are the three points of trufl.

Th e properties of an ufe, they are exceeding well fet forth by Fentier^

juftice, in the fame cafe ; and they be three :

1. Uses (faith he) are created by confidence.

2. Preserved by privity, which is nothing elfe but a continuance of the

confidence, without interruption : and

3. Ordered and guided by confcience: either by the private confcience

of the feoffee ; or the general confcience of the realm, which is chancery.

The two former of which (becaufe they be matters more thoroughly

beaten, and we fliall have occafion hereafter to handle them) we will not now
dilate upon :

But the third, we will fpeak fomewhat of; both becaufe it is a key to

open many of the true reafons, and learnings of,ufes, and becaufe it tendeth

to decide our great and principal doubts at this day.

COKE follicitor entring into his argument of C/judleigb's cafe, faid fharply

and fitly : I will put never a cafe but it fliall be of an ufe, for a ufe in law hath

no fellow ; meaning, that the learning of ufes is not to be matched with other

learnings. Anderjbn, chief juftice, in the argument of the fame cafe, did

truly and profoundly controul the vulgar opinion colledted upon 5 E. IV. that

there might be poffejjiofratris of a ufe ; for he faid that it was no more but

that the chancellor would confult with the rules of law, where the intention

ofthe parties did not fpecially appear ; and tlierefore the private conceit which

Glanvile juftice, cited in the 42 Reginae in the cafe of Corbet in the common
pleas of one of Lincolfis-I?w, whom he named not, but feemed to allow, is

not found j which was, that a ufe was but a limitation, and did enfue the

nature of a poffeffion.

Th is very conceit was fet on foot in 27 H. VIII. in the Lord Darcie's

cafe, in which time they began to heave at ufes ; for there, after the realm

had
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had many ages together put in ure the pallige of ufes by will, they be2;ari

to argue that an ule was not dcvifeable, but that it did enfue the nature

of the land ; and the fame year after, this Itatute was made ; fo that this

opinion feemeth ever to be a prelude and forerunner to an adl of parliament

touching ufes ; and if it be fo meant now, I like it well : but in the mean
time the opinion itfelf is to be rejedled ; and becaule in the lame cafe otC?/^'/

three reverend judges of the court of common pleas did deliver and publilh

their opinion, though not direftly upon the point adjudged, yet olifer aS

one of the reafons of their judgment, that an ufe of inheritance could not

be limited to ceafe ; and again, that the limitation of a new ufe could not

be to a ftranger ; ruling ufes merely according to the ground of poffeffion

;

it is worth the labour to examine that learning. By 3 Hen. VII. you may
coHe6t, that if the feoffees had been dilleifed by the common law, and an

anceftor collateral of crjluy que life had releaied unto the dilfeifor, and his

warranty had attached upon ccjluy que tife ; yet the chancellor upon this

matter (hewed, would have no reiped: unto it, to compel the feoffees to ex-

ecute the eftate unto the diifcifor : for there the cafe being, that cefliiy que ufe

in tail having made an alfurance by fine and recovery, and by warranty which
defcended upon his iffue, two of the judges held, that the ufe isnot extindl;

and Bryan and HuJJ'ey that held the contrary, faid, that the common law is

altered by the new Itatute ; whereby they admit, that by the common law

that warranty will not bind and extindt a right of a ufe, as it will do a right

of pofTeflion ; and the reafon is, becaufe the law of collateral warranty is a

hard law, and not to be confidered in a court of confcience. In 5 Edw. IV.

it isfiid, that \i cejiuy que ufe be attainted, quaere., who fhall have the land,

for the lord fliall not have the land, fo as there the ufe doth not limitate the

polIefHon ; and the reafon is, becaufe the lord hath a rent by title ; for

that is nothing to the Subpoena, becaufe the feoffees intent was never to ad-

vance the lord, but only his own blood ; and therefore the quaere of the book

ariteth what the trufl and confidence of the feoffee did tye him to do, as

whether he would not fell the land to the ule of the feoffee's will, or in pios

ufus? So favourably they took the intent in thofe days, as you find in

27 Hen. VI. that if a man had appointed his ufe to one for life, the re-

mainder in fee to another, and ceJluy que ufe for life had refufed, becaufe the

intent appeared not to advance the heir at all, nor him in reverfion, prefently

the feoffee Ihould have the effate for life ofhim that refufed, fome ways to the

behoof of the feoffor. But to proceed in fome better order towards the difproof

of this opinion of limitation, there be four points wherein we will examine

tlK nature of ufes.

1. The raifing of them.

2. The preferving of them.

3. The transferring of them.

4. The extinguiHiing of them.

I. In all thefe four, you fhall fee apparently that ufes ftand upon their own
reafons, utterly differing from cafes of poflelfion. I would have one cafe

thewed by men learned in the law, where there is a deed ; and yet there

needs a confidcration : as for paioll, the law adjudgeth it too light to G;ive

adion without conlideration ; but a deed ever in law imports a confideration,

becaufe of the deliberation and ceremony in the confcdion of it : and there-

fore in 8 Reginae it is folemnly argued, that a deed llionld raife an ufe with-

out any other confidcration. In die Queen's cafe a falle confideration, if it

be of record, will hurt the patent, but want of confideration doth never hurf
Vol. IV. S f it *
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it
;
yet they fay that a ufe is but a nimble and liglit thjng, and now con-

traiiwife it feemeth to be weightier than any tiling elle : for you cannot weigh

it up toraifc it, neither by deed, nor deed inrolled, without the weiirht oi a

coulideration ; but you fliall never find a reafon of this to the world's end.

in the law: But it is a reafon of chancery, and it is this
;

That no court of confcience will tn^oxcG donum gratuiturn, thouj^h the

intent appear never fo clearly, where it is not executed, or fuliiciently pafTed

by law ; but if money had been paid, and fo a perfon damniticd, or that it

was for the eftablilhment of his houfe, then it is a good matter in the chan-

cery : fo again I v/ould fee in the law, a cafe where a man Ihall take by a con-

veyance, be it by deed, livery, or word, that is not party to the grant : i do not

fay that the delivery mufl: be to him that takes by the deed, for a deed may
be delivery to one man to the ufe of another. Neitlier do I lay that he muit

be party to the delivery of the deed, for he in the remainder may take

though he be not party j but he muft be party to the words of the grant :

here again the cafe of the ufe goeth fingle, and the reafon is, becaule a con-

veyance in ufe is nothing but a publication of the truft ; and therefore fo as

the party trufted be declared, it is not material to whom the publication be.

So much for the raifing of ufes. Now as to the preferving of them.

2. There is no cale in the common law, wherein notice fimply and naked-

ly is material to make a covin, or particeps criminis; and therefore if the heir

which is in by defcent, infeoff one which had notice of the dilfeifin, if he

were noi^dijj'eijor de fa£io, it is nothing: fo in 33 //. VI. if a feottment

be made upon coUulion, and feoffee makes a feoffment over upon good con-

fideration, the coUufion is diicharged, and it is not material if they had no-

tice or no. So as it is put in 14 H. VIII. if a fale be made in a market overt

npon good confideration, although it be to one that hath notice that they are

ffolen goods, yet the property ofaftranger is bound ; though in the book be-

fore remembred 33 -^. VI. fome opine to the contrary, which is clearly

no law ; fo in 3 1 £. III. if affets defcend to the heir, and he alien it upon

good confideration, although it be to one that had notice of the debt, or of

the warranty, it is good enough. So z^ AjJ'. p. i. if a man enter ofpur-

pofe into my lands, to the end that a ftranger which hath right, fliould

bring his praecipe and evid: the land, I may enter notwithstanding any fuch

recovery ; but if he enter, having notice that the Ibanger hath right, and the

ffranger likewife having notice of his entry, yet if it were not upon confede-

racy or coUufion between them, it is nothing ; and the reafon of thele cafes

is, becaufe the common law looketh no farther than to fee whether the ait

were mtxtXy a£lus fiBus in fraudem legis
-,
and therefore whereibever it find

-

eth confideration given, it difchargeth the covin.

But come now to the cafe of ufe, and there it is otherw-ife, as it is in

147?. VIII, and 28 H. VIII, and divers other books; which prove that if

the feoffee fell the land for good confideration to one that hath notice, the

purchafer fliall Hand feifed to the antient ufe ; and the reafon is becaule the

chancery looketh farther than the common law, viz. to the corrupt confci-

ence of him that will deal in the land, knowing it in equity to be another's-,

and therefore if there were radix atiiaritudijiis, the coulideration purgeth

it not, but it is at the peril ofhim that giveth it : fo that confideration, or

no confideration is an iffue at the common law, but notice or no notice is an

iffue in the chancery, and fo much for the preferving of ufes.

3. For the transferring of ules there is no cafe in law whereby an adlion is

transferred, but the iiubpoena in cafe ofufe was always affignable ; nay farther,

vou
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yo;i find twice 27 //. VIII. FoL 10. Pla. 9. and Fol. 30. Pla. 21. that a

right of ufe may be transferred : for in the former cafe Montague maketh the

objediion and faith, that aright of ufe cannot be given by fine, but to hiin

tJiat hath the polTeirion ; Fitz-Herbert anfwereth, yes, well enough
; quaere

the reafon, faith the book.

And in the latter cafe, where cejliiy que ufe was infcoffed by the dififeifbr

of the feoffee, and made a feoffment over, Englrfield doubted whether tlie

fecond feoffee fliould have the ufe. Fitz-Herbert laid, I marvel you will make
a doubt of it, for there is no doubt but the ufe paffeth by the feoffment to the

ftranger, and therefore this queffion needeth not to have been made. So the

great dithculty in i o Reginae, Delamer's cafe, where the cafe was in effedt

tenant in tail of an ufe, the remainder in fee ; tenant in tail made a feofi^tnent

in fee ; tenant, by the ftatute of i R. III. and the feoffee infeoffed him in the

remainder of the uk, who made it over ; and there queflion being made whe-
ther the fecond feoffee fliould have the ufe in remainder, it is faid that the

fecond feoffee mull needs have the beft right in confcience; becaufe the firll;

feoffee claimed nothing but in trufl, and the cejiuy que ufe cannot claim it

againft his fale ; but the reafon is apparent, (as was touched before) that a ufe

in ejfe was but a thing in adion, or in fuit to be brought in court of confci-

ence, and where ^itjubpoena was to be brought againfl the feoffee in pollefiion

to execute the eftate, or againfl the feoffee out of poffeffion to recontinue the

eftate, always the fubpoena might be transferred ; for flill the adion at the

common law was not flir'd, but remained in the feoffee j and fo no mifchief

of maintenance or transferring rights.

And ifa ufe being but a right may be afhgned, and pafs'd over to a flranger,

a multo fortioriy it may be limited to a ftrapger upon the privity ofthe firfl: con-

veyance, as fhall be handled in another place : and as to what Glanvile, juffice,

faid, he could never find by any book, or evidence of antiquity, a contingent ufe

limited over to a flranger ; I anfwer, firff, it is no marvel that you find no
cafe before E. IV. his time, of contingent uies, where there be not fix of ufes in

all ; and the reafon I doubt was, men did choofe well whom they trufled,

and trufl was well obferved : and at this day in heiand, where ufes be in

practice, cafes of ufes come feldom in queflion, except it be fometimes upon
the alienations of tenants in tail by fine, that the feoffees will not be brought

to execute efbtes, to the dif-inheritance of antient blood. But for experience

in the conveyance, there was nothing more ufual in Obits, than to will the

ufe of the land to certain perfons and their heirs, io long as they fliall pay
the chantry priells their wages, and in default of payment to limit the ufe

over to other perfons and their heirs ; and fo in cafe of forfeiture, through
niiuiy degrees ; and fuch conveyances are as ancient as R. II. his time.

4. N ow for determining and extinguifliing of ufes, I put the cafe of colla-

teral warranty before, and to that the notable cafe of 14 /7. VIII. Halfpenny '^

cafe, where this very point was as in the principal cafe; for a right out ofland^

and the land itfelf in cafe of poffeffion, cannot Hand together, but the rent

(hall be extindl ; but there the cafe is, that the ufe of the land, and the ufe

of the rent fliall fland well enough together ; for a rent charge was granted

by the feoffee to one, that had notice of the ufe, and ruled, that the rent was
to the ancient ufe, and both ufes were in ejje ftmul &Jetnel : and though
Brudenell Chief Juftice urged the ground of poffeffion to be otherwife, yet

he was over-ruled by the other three juflices, and i?roo-^^ faid unto him, he
thought he argued much for his pleafure. And to conclude, we fee that things

may be avoided and determined by the ceremonies and ad:s, ILke unto thole

by which they are created and railed ; that which paffeth by livery ought to be

avoided
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avoided by ciitry ; that which puflcth by grant, by claim > that which p.iiilih

by way of charge, dctermincth by way of difchargc : and lb a ufe which is

'

raifed but by a declaration or limitation, may ceafe l.)y words of declaration

or limitation, as the civil law laith, iti his nil mugis cofiJcntani;am ejl, qua in at

iij'dcm Jiiodis res diJjohanVur qidbiis conjlituantur.

, For the inception and progreffion of ufesjihave forapreccdent in them.lcaicjj-

fed other laws, becaufe ftates and common-wcaUlis have common accidents ; ar.d

I find in the civil law, that that which cometh neareft in name to the ule,, ii no-

thing like in matter, which is ujusfru^im : for iifusfruclus &' dominium.hwiih.

them, as with us particular tenancy and ijiheritance. But that wliich rclembleth

the ufe moft is fidel-cominijjum^ and therefore y(ju fliall lind in Jujiinitin lib. 2.

Inft I. 2. ^h'^t they had aVorm in teftamenis, to give inheiitance to one to the ule of another,

Tit. z. Haeredem conjiituo Caium, rogoautemte, Caie, nt haenditatem reJittudsSeiOi,

And the text of the civilians faith, that for a great time if the heir did not, as

he was required, cejluy que ufe had no ren:iedy at all, until about the time oi yiu~

giijiui Caefar there grew in cuftom a flattering form of trull, for they penned

it thus : Rogo te perJalutem Jugujii, or perfortiinam Augiijli ^c. Where-

upon Aiigu/ius took the breach of trufl to found in derogation of himfeli-^

and made a Refcript to the praetor to give remedy in fuch cafes j where-

upon within the fpace of a hundred years, thefe trufls did fpring and I'peed

fo faft, as they were forced to have a particidar chancellor only for ufes, who
was called praetor jidei commiffarim ; and not long after the inconvenience oi

them being found, they reforted unto a remedy much like unto this Ratute ;

for by two decrees offenate, CdWtd fenatus-confultum Trebelliajium & Pegn-

fianum, they made cejluy que uje to be heir in fubftance. 1 have fought like-

wife, whether there be any thing which maketh with them in our law, and I

find that Periam chief baron in th*e argument of Cbudle/gb's cafe compaietli

them to copyliolders, and aptly for many refpedts.

First, becaufe as an ufe leemeth to be an hereditament in the court of

chancery, fo the copy-hold feemeth to be an liereditament in the Lords court.

Secondly, this conceit of limitation hath been troublefome in copy-hold-

ers as well as in ufes ; for it hath been of late days queftioncd, whether there

fhould be dowers, tenancies by the courtefy, intails, difcontinuances, and re-

coveries of copyholds, in the nature of inheritances at the common law

;

and flill the judgments have weighed, that you muft have particular cuf-

toms in copyholds, as well as particular reafbns of confcience in ufe, and the

limitation rejefted.

And thirdly, becaufe they both grew to flrength and credit by degrees

:

for the copy-holder firll had no remedy at all againfl the lord, and were iis

tenancy at will. Afterwards it grew to have remedy in chancery, and after-

wards againiT: their lords by trefpafs at the common law j and now laftly the

law is taken by fome, that they have remedy by ejeSlioneJinuce, without a

fpeciiil cuflom of leafing. So no doubt in ufes : At the tirfl the chancery

made quellion to give remedy, until ules grew more general, and the chancery

hiore eminent ; and then they grew to have reniedy in confcience : but they

could never obtain any manner of remedy at the common law, neither againlt

the feoffee, nor againll: Grangers ; but the remedy againfl the feoffee was lefit

to \\-\^fubpoena ; and the remedy againfl flrangers to tbe^feoffee.

Now for the cafes whereupon ufes were put in practice,,., G^if in his read-

ing doth fay well, that they were produced fometimes for ti^rj and many
times for fraud. But I hold that neither of thefe cafes were fp jnuch the rea-

fbns of ufes, as another reafon in the beginning, which was, that lands by

the common law of E?igland were Jiot teflamentary, or devileable ; and of

Jate
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late years fince the ftatute, the oik of the conveyance for fparing of purchafe?^

and execution of eftates ; and now \<\i\ of all an cxcefs of evil in mens niinds;

affcding to have the afl'uraiice of their ellate and polfellion to be revocable in

their own times, and irrevocable after their own times.

Now for the commencement and proceeding of them, I have coiifidered

what it hath been in courfe of common law, and what it hath been in courfe

ot' ihitute. For the common law the conceit of SbelLy in 24 H. 8. and of

Pollafd'xn. 27 H. 8. feemeth to me to be without ground, which was that the

ufe fucceedcd the tenure : for after that the Ihitute of 5^//V/ e'w/'/'ort'i ^(rrrtrww

which was made 1 8 E. I. had taken away the tenure between the feoffor and

the feoffee, and left it to the lord Paramount ; they laid that the feoffnient

being then merely without coniideration, Ihould therefore intend an ufe to

the feoffor, which cannot be ; for by that reafon, if the feofHnent before the

ftatute had been made tenendum de capitdibus dominis, as it muft be, there

ihould have been an ufe unto the feoffor before that llatute. And again, if

a grant had been made of fucli things as confift not in tenure, as advowfons,

reiits, villains, and the like, there ihould have been a ufe of them, wherein

the law was quite contrary; for after the time that ufes grew common, it was
neverthelefs a great doubt whether things that did lie in grant, did not carry

a confideration in thcmlelves becaufeof the deed.

And therefore I do judge that the intendment of a ufe to the feoffor,

where the feoffment was made without coniideration, grew long after, when
ufes waxed general ; and for this reafon, becaufe when feoffments were made,

and that it refted doubtful whether it were in ufe or in purchafe, becaufe

purchafes were things notorious, and ufes were things fecret, the Chancellor

thought it more convenient to put the purchafer to prove his coniideration,

than the feoffor and his heirs to prove the trufi: j and fo made the intendment

towards the ufe, and put the proofupon the purchafer.

An d therefore as ufes were at the common law in reafon, for whatfoever

is not by ftatute, nor againft law, may be faid to be at the common law ;

and both the gfeneral truft and the fpecial, were things not prohibited by
the law, though they were not remedied by the law ; fo the experience and
pradice of ufes were not ancient,- and myreaibns why I think fo, are thefe.

First, I cannot find in any evidence before King R. II. his time, theclaufc

ad opus (^ vfuvi^ and the very latin of it favoureth of that lime ; for in ancient

time, about /u/w. I. his time, and before, when lawyers were part civilians, the

latin phrafc was much purer, as you may fee by i?/Y?6??(3«'s writing, and by an-

lient patents and deeds, and chiefly by the regifter of writs, which is good la-

tin; wherein til is phrafe [ad opus (^f u/lim) and the words {ad opus) is a barba-

rous phrafe, and like enough to b'e the penning of folne chaplain that was not

much paft his grammar, where he had found opus zy ufus coupled together,

and that they did govern anf ablative cafe ; as they do indeed fince this ftatute,

for they take away the land and put them into a conveyance.

St co.\ DLV, I find in no private a6t of attainder, the claufe of forfeiture of
land.^, the words, which he hath in pofTefrion or in ufe, until Ed.\Y'% reign.

Th IRDL Y, I find the word [lijc) in no flatute until 7 Rich. II. cap. 1 1. of

provifbrs, and in 1 5 Rich, of Morttnain.

Fourthly, I cdleft out of C/jo/^t-'s fpeech in 8. Ediv.lV. where he faith,

that by the advice of all the judges, it was thought that the /«(^^o^;/^? did not

lie againft the heir of ths feoffee which was in by law, but ce/iuy que ufe was

driven to his bill in parliament, that ufes even in that time were but in their

infincy ; for no doubt but at the firll the chancery made dithculty to give

Vol. IV. T t remedy
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remedy at all, and did leave it to the particular confcicnce of the fcoflcc :

but after the chancery grew abfolute, as may appear by tlie llatutc of 13 i/, VI.

that complainants in chancery fiiou Id enter into bond to prove thpir fuggcfli-

ons, which flieweth that the chancery at that time began to embrace too far,

and was ufed for vexation ; yet neverthelefs it made Icruple to give remedy

againft tlie heir being in by aft in law tliough he were privy ; lb that it can-

not be that ufes had been of any great continuance when they made that a

queftion : as for the cafe of matrimoniipraelocuti , it hath no affinity with ufes

;

for wherefoever there was remedy at the common law by adtion, it cannot be

intended to be of the nature of a ufe.

And for the book commonly vouched oi % A[J. where Ear/ calleth the

poiTeflion of a conuzee upon a fine levied by confent an entry in autre droit,

and 44 of E. III. Vv'here there is mention of the feoffors that fued by peti-

tion to the King, they be but implications of no moment. So as it appeareth

thefirft pradliceof ufes was about Richerd\\. his time; and the great mul-

tiplying and overfpreading of them was partly during the wars in France,

which drew moft of the nobility to be abfent from their pofTelfions ; and partly

during the time of the trouble and civil war between the two houfes about the

title of the crown.

Now to conclude the progreflion of ufes in courfe of ftatutes, I do note three

fpecial points.

1. That a ufe had never any force at all, at the common law, but by

ftatute law.

2. That there was never any ftatute made direcftly for the benefit of

cefiuy que ufe., as that the defcent of an ufe fliould toll an entry, or that a re-

leafe fliould be good to the pernor of the profits, or the like ; but always for

the benefit of lirangers and other perfons againft ceftiiy que ufe, and his fe-

offees : for though by the ftatute of i?/c/)/2r<yiIl. he might alter his feoffees,

yet that was not the fcope of the ilatute, but to make good his affurance to

other perfons, and the other came in ex obliquo.

3. That the (pecial intent unlawful and covinous was the original of

ufes, though after it induced to the lawful intent general and fpecial ; for

30 Edward III. is the firfl ftatute I find, wherein mention is made of the

taking of profits by one, where the eftate in law is in another.

f^oR as to the opinion in 27 Hen. VIII. that in cafe of the ftatute of Mark-
bridge, the feoffees took the profits, it is but a conceit ; for the law is this

day, that if a man infeoff his eldell: Ion within age, and without confidera-

tion, although the profits be taken to the ufe of the fon, yet it is a feoffment

within the ftatute. And for the ftatute t/^ religiofis j Ed-iaardi. which prohi-

bits generally that religious perfons fliould not purchafe arte iiel ingenio, yet it

raaketh no mention of a ufe, but it faith colore do?iationis termini i>el alicujus

tituli, reciting there three forms of conveyances, the gift, the long leafe, and

feigned recovery ; which gift cannot be underftood of a gift to a ftranger to their

ufe, for that came to be holpen by 1 5 Richard II. long after.

But to proceed, in ^ EdwardlW. a ftatute was made for the relief of credi-

tors againft fuch as made covinous gifts of their lands and goods, and conveyed

their bodies into fancfluarics, there living high upon others goods j and there-

fore that ftatute made their lands liable to their creditors executions in

that particular cafe, if they took the profits. In i Richard II. a ftatute

was made for relief of thofe as had right of adlion, againft thofe as had re-

moved the tenancy of the praecipe from them, fometimes by infcoffing great

perfons, for maintenance, and fometimes by fecret feoffments to others,

whereof
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whereof the defendants could have no notice ; and therefore tlie flatutc ina-

'keth the recovery good in all adions againft the rirft feoffors as they took the

profits, and fo as the defendants bring their adldii within a year of their expul-

•'fion. In z Richard \l. cap. ^. HcJJion; 2: an imperfedtion of the Itatute of

iCy^ Edward 111. was holpen ; for whereas the llatute took no place, but where

the defendant appeared, and fo was fruftratcd, the flatutc givcth upon pro-

clamation made at the gate of the place privileged,- that the land fhould be li-

able without appearance.

In 7 R. II. a itatute w^as made for the reftraint of aliens, to take any bene-

fices, or dignities ecclefiaflical, or farms, or adminiflration to them, without

the King's fpeci.1l licence, upon pain of the flatute of provifors : which being

remedied by a former flatute, where the alien took it to his own ufe ; it is by
that flatute remedied, where the alien took it to the ule of another, as

it is faid in the book; though I guefs that if the record were fearched, it fliould

be, if any other purchafed to the ufe of an alien, and that the words (or to

the ufe of another) fhould be (or any other to his ufe.) In \ ^ Rich. II. cap. c.

a flatute was made for the relief of lords againft Mortmain, where feoff-

ments were made to the ufe of corporations, and an ordinance made that

for feoffments paff, the feoffees fliould before a day, either purchafe licence

to amortife them, or alien them to fbme other ufe, or other feoffments to

come, or they fliould be within the flatute o^Mortmain. In 4 Hen. IV". cap. 7.

the flatute of I T^/cZ-Yzr^II. is enlarged in the limitation of time; for whereas

the flatute did limit the adion to be brought widiin the year of the feoff-

ment, this flatute in cafe of a diffeifin extends the time to the life of the

diffeifbr ; and in all other adions, leaves it to the year from the time of the

adlon grown. In 11 Hoiry VI. cap. 3. that flatuteof4 /Zu'wry IV. is declared,

becaufe the conceit was upon the flatute, that in cafe of difTeifin the limi-

tation of the life of the diffeifbr went only to the affile of ito-vcl diU'ei/iiiy

and to no other aCtion ; and therefore that flatute declareth the former law

to extend to all other adions, grounded upon novel dijjeifui. In 1 1 Henry VI.

cap. 5. a flatute was made for relief of him in remainder againil: particular

• tenants, for lives, or years, that afligned over their effates. and took thtt

profits, and then committed wafte againft them; therefore this ftatute glveth

an adion of wafle, being pernors of the profits. In all this courfe of flatutes

no relief is given to purchafers, that come in by the p.arty, but to flicli .as

come in by law, as defendants in praecipes, whether they be creditors, diffei-

Ibrs, or leffors, and that only in cafe of M(jr//;/^«'« ; and note alio, that they be

all in cafes of fpecial covinous intents, as to defeat executions, tenancy to the

praecipe, and tlie flatute of Mortmain, or provifors. From 1 1 Henry VI. to

1 R. III. being the fpace of fifty years, there is a filence of ufes in the flatute

book, which was at that time; when, no queflion, they were favoured mofl.

In I Richard III. cap. i. cometh the great flatute for relief of thofe that

'•come in by the p.irty, and at that time an ufe appeareth in his likenefs ; for

there is not a word f'poken of taking the profits, to defcribe a ufe by, but

_ of claiming to a ufe ; and this flatute ordained, that all gifts, feoffments,

^^nts, &c. riiall be good againfl the feoffors, donors and grantors, and all

other perfbns claiming only to their ufe ; fo as here the purchaler was fully

relieved, and cejluy que ufe was obiter enabled to change his feoffees ; becaufe

there were no words in the ftatute of feoffments, grants, Gfr. upon good

confideration ; but generally in Heriry VII's time, new ftatutes were made
for further help and remedy to thofe that came in by ad in law ; as

J He7iry VW.cap. i. a formedon is given without limitation of time againft

cejluy
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cejluy que ufch 2nd obiter^ bccaulLthcy make him a tenant, they give him ad-

vantage of a tenant, as of age, and voucher: quaere 4 Hen. VII. ly. the

wardfliip is given to the lord of the heir of celhiy que uje^ dying, and no will

declared, is given to the lord, as if he had died feifcd in demefne, and atftion of

Wafte given to the heir againft the guardian, and damages, if the lord v/ere

barr'd in his writ of ward; and relief is likewife given unto the lord, if the heir

holding the knight's-fervice be of full age. In 19 Hen. VII. cap. 15. there is

relief given in three cafes, firft to the creditors upon matters of record, as upon

recognizance, Ilatute, or judgment, whereof the two former were not aided at

all bv any ftatute; and the laft was aided by a ftatute of 50 £.111. and

2 JR. II- only in cafe of fanituary men. Secondly, to the lords in fo-

cage for their relief, and herriots upon death, which was omitted in the

AfHen. VII. and laflly to the lords of villains, upon a purchafe of their vil-

lains in ufe. In 23 Henry VIII. cap. 10. a further remedy was given in a cafe,

like unto the cafe of Mortmain; for in the ftatute of 15 Richard II. remedy

was given where the ufe came, ad nimium fnortuam, which was when it

came to fome corporation: now when ufes were limited to a thing, acft, or

work, and to a body, as to the reparation of a church, or an abbot, or to

a guild, or fraternities as are only in reputation, but not incorporate: as to

parifhes, or fuch guilds or fraternities as are only in reputation, but not in-

corporate, that cale was omitted, which by this ftatute is remedied, not by

way of giving entry unto the lord, but by way of making the ufe utterly

void; neither doth the ftatute exprefs to whofe benefit the ule fnall be made
void, either the feoffor, or feoftee, but leaveth it to law, and addeth a pro-

'vijb, that ufes may be limited twenty years from the gift, and no longer.

This is the whole courfe of ftatute law before this ftatute, touching ufes.

Thus have I fet forth untd you the nature and definition of an ufe, the dif-

ferences and truft of an ufe, and tlie parts and qualities of it ; and by what

rules and learnings ufes fliall be guided and ordered : by a precedent of them

in our laws, the caufes of the fpringing and fpreading of ufes, the conti-

nuance of them, and the proceedings that they have had both in common
law and flatute law ; whereby it may appear, that a ufe is no more but a

general truft, when any one will truft the confcience of another better than

hisowneftate and pofTcllion, which is an accident or event of human fociety,

which hath been, and will be in all laws, and therefore was at the com-
mon law, which is common reafon. F/tz-HerI)ert iaith in the 1^ H. VUI.
common reafon is common law, and not confcience; but common reafon doth

define that ufes fliould be remedied in confcience, and not in courts of law,

and ordered by rules in confcience, and not by ftreight rules of law; for the

common la\v hath a kind of a rule and furvey over the chancery, to deter-

mine what belongs to the chancery. And therefore we may truly conclude,

that the force and flrength that a ufe had or hath in confcience, is by common
law, and the force that it had or hath by common hw i» only by ftatutes.

Now foUoweth in time and matter, the confideration of this ftatute, which

Is of principal labour; forthofe former confiderations which We have handled

Icrve but for introduction.

Th IS ftatute, as it is the ftatute which of all others hath the greatefl power
and operation over the heritages of the realm, fo howfoever it hath been by

the humour of the time perverted in expofition, yet in itfelf is mofl per-

fedtly and exadily conceived and penned of any law in the book. 'Tis induced

with the moft declaring and perfuading preamble, 'tis confifling and ftanding

upon the wifefl and fitteft ordinances, and qualified with the mofl forefeaing

and
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and circumfpedt {iivings and provifocs: and hfilv 'tis the beft pondcr'din all

the words and claufes of it of any ftatute that I find ; but before I come to the

ftatute it felf, I will note unto you three matters of circumflance.

. i.The timeoftheftatute: 2. The title of it: 3. The precedent or pattern ofit.

For the time of it was in 27 Hen. VIII. when the Kin^ was in full peace,

and a wealthy and flouridiing eftate, in wiiich nature of time men arc molt

careful of their polTefiions; as well becauic purchafers arc molt flirring: as

again, becaufe the purchafer when he is full, is no lefs careful of his alTurance

to his children, and of dil'pofuig that which he hath gotten, than he was of

his bargain for the compafling thereof.

Abou t that time the realm likewife began to be enfranchifed from the

tributes of Rome, and the poffeffions that had been in Mortjnain began to

ftir abroad; for this year was the fuppreffion of the fmaller houfes of reli-

gion, all tending to plenty, and purchafing: and this ilatute came in con-

iort with divers excellent llatutes, made for the kingdom in the fame parlia-

ment; as the reduction di Wales to a more civil government, the re-edifying

of divcrfe cities and towns, thefuppreffing of depopulation and inclofures.

For the title, it hath one title in the roll, and another in courfe of plead-

ing. The title in the roll is no folemn title, but an ail entitled, an ad ex-

preliing an order for ufes and wills; the title in courfe of pleading is, jlatii-

tum de iijibus, in pofje[]ionem tramferendis: wherein Wahnjly juftice noted well

4° Reginae, that if a man look to the working of the flatute, he would think

that it Ihould be turned the other way, de pojjeffionibus ad iifus ti'ansferoidis ;

for that is the courfe of the ftatute, to bring poffeflion to the ufe. But the

title is framed not according to the work of the flatute, but according to

the fcope and intention of the flatute, tiam qmdprhnum efl in intentione, ulti-

miim cjlin operations The intention of the ftatute by carrying the polTeffion

to the ufe, is to turn the ufe to a pofleffion ; for the vi'ords are not de poj-

fcjjionibui ad iij'us transferendis ; and as the grammarian fiith, praepofdio [ad)

denttat notam aSiionis, fedpraepofitio (hi) cum acciifativo denotat notam altera-

tionis: and therefore Kingfmill ]n{\.\cc in the fame cafe faith, that the mean-
ing of the flatute was, to make a tranfubflantiation of the ufe into a pof-

fetiion. But it is to be noted, that titles of acts of parliament feverally came
in but in the ^ Hen. VIII. for before that time there was but one title of

all the adls made in one parliament and that was no title neither, but a

general preface of the good intent of the King, tho' now it is parcel of the

record.

For the precedent of this flatute upon which it is drawn, I do find by

the firll Richard III. whereupon you may fee the very mould whereon this

flatute was made, that the faid King having been infeoffed (before he ufur-

ped) to ufes, it was ordained that the land whereofhe wasjointly infeoffed fliould

be as if he had not been named ; and where he was folely infeofl'ed, it fliould

be in cejiiiy que u(e, in eftate, as he had the ufe.

Now to come to the flatute itfelf, the flatute conllfleth, as other laws do,

upon a preamble, the body of the law, and certain favings, and provifoes.

The preamble fctteth forth the inconveniencies, the body of the law giveth

the remedy, and the favings and provifoes take away the inconveniences

of the remedy. For new laws are like the apothecaries drugs, though they

remedy the difeafe, yet they trouble the body; and therefore they ufe to

correct with ipices: lb it is not poffible to find a remedy for any mifchief in

the commonwealth, but it will beget fome new mifcliief ; and therefore they

Ipice their laws with provifoes to corre6l and qualify them.

Vol. IV. Uu The
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The preamble of the law was juftly commended by Popham chief juftice

In 36 Reginae, where he faith, that there is little need to learch and collcili

out of cafes, before this ftatute, what the mifchief was which the Icope of the

ftatute was to redrefsj becaufe there is a fhorter way offered us, by the futti-

ciency and fulnefs of tlie preamble, and therefore it is good to conlidcr it,

and ponder it throughly.

The preamble hath three parts.

Fi RST a recital of the principal inconveniencies, which is the root of all

the reft. ./

.

Secondly, an enumeration of diverfe particular inconveniencies, as bnuiches

of the former.

Thirdlv^ a tafte or brief note of the remedy that the ftatute meuneth to

apply. The principal inconvenience, which is radix omnium inalorumy is the

diverting from the grounds and principles of the common law, by inventing

a mean to transfer lands and inlieritances without any folemnity, or adt no-

torious : lb as the whole ftatute is to be expounded Itrongly towards the ex-

tinguifhment of all conveyances, whereby the freehold or inheritance may
pafs without any new confedions of deeds, executions of eftate or entries,

except it be where the eftate is of privity and dependance one towards the

other ; in which cafes, jnutatis ?inita}2(iis, they might pafs by the rules of the

common law.

Th e particular inconveniencies by the law rehearfed may be reduced into

four heads.

1. First, thatthefe conveyances in ufe are weak for confideration.

2. Secondly, that they are obfcure and doubtful for trial.

3. Thirdly, that they are dangerous for want of notice and publica-

tion.

4. Fourthly, that they are exempted from all fuch titles as the law fubjedl-

eth pofl*eflions unto.

Th e firft inconvenience lighteth upon heirs. •

The fecond upon jurors andwitnefles.

The third upon purchafers.

The fourth upon fuch as come in by gift in law.

All which are perfons that the law doth principally refpect and favour.

For the firft of thefe are three impediments (to the judgment of man) i»»

difpofing juftly and advifedly of his eitate.

First, trouble of mind.

Secondly, want of time.

Thirdly, of wife and faithful counfel about him.

1

.

An d all thefe three the ftatute did find to be in the difpofition of an ufe by
will, whereof followed the unjuft difinherifon of heirs. Now the favour of

law unto heirs appeareth in many parts of the lawj as die law of defcent pri-

vilegeth the pofleiiion of the heir, againft the entry of him that hath right

by the law: no man fliall warrant againft his heir, except he warrant againit

himfelf, and diverfe other cafes too long to ftand upon : and we fee the antient

law in Glanviirs time was, that the anceftor could not difinherit his heir by
grant, or other adt executed in time of ficknefs j neither could he alien land

which had defcended unto him, except it were for confideration of money
or fervice, but not to advance any younger brother without the content of

the heir.

2. For trials, no law ever took a ftraiter courfe that evidence ibould not be

perplexed, nor juries inveigled, than the common law of England; as on the

other
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other fide, never law took a more precilc and flrait courfe witli juries, tliat

they fhould give a diredt verdift. For wlicreas in a manner all laws do give the

tryers, or jurors (which in other laws are called judges dcfaclo) a liberty to give

non liquet, that is, to give no verdidt at all, and fo the cale to Hand abated j

our law enforceth them to a direct verdidl, general or fpecial ; and whereas

other lav^'S accept of plurality ot voices to make a verdidt, our law enforceth

them all to agree in one ; and whereas other laws leave them to their own
time and ti\ic, and to part, and to meet again ; our law doth durefs and imprifon

them in the hardeft manner, without light or comfort, until they be agreed,

in confideration of ftraitnefs and coercion : it is conlbnant, that the law do

require in all matters brought to iilue, that there be full proof and evidence
;

and therefore if the matter in itfelf be of that furety as in fimple contrails,

which are made by parol, without w'riting, italloweth wager of law.

In ifllic upon the mere right (which is a thing hardly todifcern) it allow-

eth wager of battail to fpare jurors, if time have wore out the marks and

badges of truth : from time to time there have been ftatutes of limitation,

where you (hall find this mifchief of perjuries often recited; and laftly, which
is the matter in hand, all inheritances could not pals but by adls overt and

notorious, as by deeds, livery, and records.

-»3. For purchafers [bona fide) itmayappear thatthey were ever favoured in,

bur law, as firll by the great favour of warranties which were ever for the

help of purchafers : as where by the law in Edw. IIFs time, the dilTeifee

could not enter upon the feoffee in regard of the warranty ; fo again the col-

lateral garranty, which otherwife as a hard law, grew in doubt only upon fa-

vour of purchafers ; fo was the binding of fines at the common law, the in-

vention and pradlice ofrecoveries, to defeat the flatute of intails, and many more
grounds and learnings are to be found, which refpedt to the quiet of the poffef-

lion of purchafers. And therefore though the llatute of i Rich. III. had pro-

vided for the purchafer in fome fort, by enabling the adls and conveyances

oicejluyque ufe ; yet neverthelefs, the ftatute did not at all dilable the adts or

charges of the feoffees ; and fo as Walmfiy juftice faid 42 Regi?iae, they played

at double hand, for cejluy que ufe might fell, and the feoffee might fell, which

was a very great uncertainty to the purchafer.

4. For the fourth inconvenience towards thofe that come in by law; con-

veyances in ufes were like privileged places or liberties ; for as there the law doth

not run, fo upon fuch conveyances the law could take no hold, but they

were exempted from all titles in law. No man is fo abfolute owner of his pof-

feflions, but that the wifdom ofthe law doth referve certain titles unto others;

and fuch perfons come not in by the pleafure and difpofition of the party, but by
the juftice and confideration of law, and therefore of all others they are molt

favour'd : and alfo they are principally three.

1. The King and lords who loll the benefit of attainders, fines for aliena-

tions, efcheats, aids, herriots, reliefs, <:j-c.

2. The defendants in praecipes either real or perfonal, for debt and damages,

who loft the benefit of their recoveries and executions.

3. Tenan TS in dower, and by thecourtefy, who loft their eftates and tithes.

I. First for the King: no law doth cmlovv the King or Sovereign with

more prerogatives or privileges : for his perfon is privileged from fuits

and adtions, his poffeffions from interruption and dillurbance, his right

from limitation of time, his patents and gifts from all deceits and
falfe fuggeftions. Next the King is the lord, whofe duties and rights the

law doth much fovour, becaufe the law fuppofcth the land did originally

come
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come from him ; for until the ftatute of ^lia emptores terraruni, llie lord

was not forced to deltrudl:ordifmeinberhisfigniory orfervice. So until i 5 //. VII.

the law was taken, that the lord, upon his title of wardfhip, (houid put

out a conuzee of a ftatute, or a termor ; fo again we fee, that the Ibtute of

Mortmain was made to preferve the lord's efcheats and wards ; the tenant in

dower is fo much favoured, as that it is the common by-word in the law, that

the law favoureth three things.

I. Life. 2. Liberty. 3. Dower.

So in cafe of voucher, the feme (hill not hz delayed, but rii.ill recover

againft the. heir incontinent ; fo likewife of tenant by courtefy it is called te-

nancy by the law of England, and therefore fpecially favoured, as a proper

conceit and invention of our law ; fo as again the law doth fivour fiich as

have antient rights, and therefore it telleth us it is commonly faid that a right

cannot die : and that groimd of law, that a freehold cannot be in fufpenfe,

fheweth it well, infomuch that the law will rather giw the land to the firlt

comer, which we call an occupant, than want a tenant to a demandant's adion.

And again the other antient ground of law of remitter, flieweth that

where the tenant failetli without folly in the defendant, the law executeth

the antient right. To conclude therefore this point,, when this practice of

feoffments to ufe did prejudice and damnify all thofe perfons that the antient

common law favour'd ; and did abfolutely crofs the wifdom of the law : to

have conveyances confiderate and not odious, and to have trial thereupon

clear and not inveigled, it is no marvel that the ftatute concludeth, that their

fubtle ima2;inations and abufes, tended to the utter fubverfion of the antient

common laws of this realm.

The third part of the preamble giveth a touch of the remedy which the

flatute intendeth to minifter, confifting in two parts.

First, the extirpation offeoffments.

Secondly, the taking away of the hurt, damage and deceit of the ufes,

out of which have been gathered two extremities ofopinions.

The firfi: opinion is, that the intention of the ftatute was to difcontinue

and banifti all conveyances in ufe
;
grounding themfelves upon the words,

that the ftatute doth not fpeak of the extinguiftiment or extirpation of the ufe,

viz. by an unity of poffefTion, but of an extinguiftiment or extirpation of tlie

feoffment, ^c. which is the conveyance itfelf

Secondly, out of the words (abufe and errors, heretofore ufed and ac-

cuftomed) as if ufes had not been at the common law, but had been only an

erroneous device or praftice.

To both which I anfwer.

To the former, that the extirpation which the ftatute meant was plain, to be

ofthe feoffee's eftate, and not to form of conveyances.

To the latter I fay, that for the word (abufe) that may be an abufe of the

law, which is not againft law, as the taking long leafes at this day of land in ca-

pite to defraud wardftiips, is an abufe of the law, which is not againft law,

but wandring or going aftray, or digi-effing from the ancient prad:ice of the law,

and by the word (errors) the ftatute meant by it, not a miftaking of the law,

into a by-courfe : as when we fay {erravimiis cum patribus juris) it is not

meant of ignorance only, but ofperverfity. But to prove that the ftatute meant
not to fupprefs the form of conveyances, there be three reafons which are not

anfwerable.

Th e firft is, that the ftatute in the very branch thereof hath words, defu-

turo (that are feifed, or hereafter fliall be feifed :) and whereas it may be

I faid
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faid that thefe words were put in, in regard of ufes fufpendcd by difTeilinr,

and fo no prefent fcifin to the ufe, uiuil a regrefs of the feoffees; that intend-

ment is veiy particular, for commcniy fuch cafes are brought in by piovifoes,

or fpecial branches, and not intermixed in tlie body of a Itatute; and it liait

been eafy for the iktute to have faid, or hereafter fliali be feifed upon any
feoftinent, Gfc. heretofore had or made.

The fecond reafon is upon the wonls of theflatute of inrolments, which
foith, that no hereditaments ihall pals, &c. or any ufe thereof, i^c. whereby
it is manifeft, tliat the flatute meant to leave the form of conveyance with
the addition of a farther ceremony,

Th e third reafon I make is out of the words of the provifo, where it is

faid, that no primer feifin, livery, no fine, nor alienation, fliall be taken for

any cftatc executed by force of the flatute of 27, before the firfl of Ma-^

1536, but they (hall be paid for ufes made and executed in poffeffion for the

time after; where the word (made) direftly goeth to conveyances in ufe made
after the Itatute, and can have no other underflanding; for the v/ords (exe-

cuted in poffeirion) would have ferved for the cafe of regrefs: and laftly,

which is more than all, if they have had any fuch intent, the cafe being fo

general and fo plain, they would have had words cxprefs, that eveiy limita-

tion of ufe made after the ftatute fliould have been void; and this was the

expofition, as tradition goeth, that a reader of Grays-Inn, which read foon af-

ter the flatute, was in trouble for, and worthily, who, as I fuppofe, was Bo\\

whofe reading I could never fee; but I do now infift upon it, becaufe now again

fome in an immoderate inveftive againft ufes, do relapfe to the fame opinion.

Th e fecond opinion which I called a contrary extremity is, that the fla-

tute meant only to remedy the mifchiefs in the preamble, recited as they

grew by reafon of divided ufes; and although the like mifchief may grow
upon the contingent ufes, yet the fcatute had no forefight of them at that time,

and fo it was merely a new cafe not comprifed. Whereunto I anfwer, that it is

the work of the llatute to execute the divided ufe; and therefore to make
an ufe void by this flatute which was good before, though it doth partici-

pate of the mifchief recited in the flatute, were to make a law upon a pre-

amble without a purview, v.'hich were grolly abfurd. But upon the queltion

what ufes are executed, and what not ; and whether out of poffeffions of a

diffeifor, or other poffeffions out of privity or not, there you fliall guide your
expolition according to the preamble; as fliall be handled in my next day's

difcourle, and fo much touching the preamble of this law.

For the body of the law, I would with all readers that expound flatutes to

do as fcholars are willed to do : that is, firfl to feek out the principal verb

;

that is, to note and fiiigle out the material words whereupon the flatute is

framed; for there are in every fcatute certain words, which are as veins where
the Ufe and blood of the flatute cometh, and vdiere all doubts do arife, and the

refl are literae tnortuac fulfilling words.

The body of the flatute confilleth upon two parts.

First, a fuppofition or cafe put, as Anderfon 36 Reginae calleth it.

Secondly, a purview or ordinance thereupon.

The cafes of the flatute are three, and every one hath his purview.

The general cafe.

The cafe of co-feoffees to the ufe of fome of them.

And the general cafe of feoffees to the ufe or peinors of rents or profits.

The general cafe is built upon eight material words.

Four on the part of the feoffees.

Vol. IV. Xx Three
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Three on the part of ceftuy que uj'e, and one common to them botli.

The firft material word on the part of the feoffees is the word (|>crlbn.*i

This excludes all alliances; for there can be no truit repos'd but in a rjcrfon

certain: it excludes again all corporations; for they are etjuailed to a ufe cer-

tain: for note on the part of the feoffor-over the Itatute infills upon the word

(perfon,) and on the part of ceftuy que ufc, that added body politique.

The fecond word material, is the word (feifed:) this excludes chattels.

The reafon is, that the fi:atute meant to remit the common law, and not but

that the chattels might ever pafs by teftament or by parol ; therelbrethe uledid

not pervert them. It excludes rights, for it is againll the rules of the com-

mon law to grant, or transfer rights; and therefore the llatute would exe-

cute them.

Thirdly, it excludes contingent ufes, becaufe the fcifin cannot be but

to a fee-fimple of a ufe; and when that is limited, the feilin Of the feoffee

isfpent; for Littleton tells us, that there are but two feifins, one in Dominio

ut de feodo, the other ut de feodo d' jure; and the feoffee by the common

law could execute but the fee-fimple to ufes prefent, and not poft ufes; and

therefore the ftatute meant not to execute them.

The third material word is (hereafter) that bringeth in again conveyances

made after the flatute; it brings in again conveyances made before, and di-

fturb'd by deffeifin, and recontinued after; for it is not faid infeoffed to ule

hereafter feis'd.

The fourth word is (hereditament) which is to be underflood of thofe

thin<TS whereof an inheritance is in eJJ'e: for if I grant a rent charge de ucrco

for life to a ufe, this is good enough; yet there is no inheritance in being

of this rent: this word likewife excludes annuities and ufes themfelves; fo

that a ufe cannot be to a ufe,

Th e firft word on the part of cejiuy que ufe^ is the word (ufe, confidence or

truft) whereby it is plain that the ftatute meant to remedy the matter, and

not words ; and in all the claufes it ftill carrieth the words.

The fecond word is the word (perfon) again, which excludeth all al-

jliances; it excludeth alfo all contingent ufes which are not to bodies, lively

and natural, as the building of a church, the making of a bridge ; but here

(as noted before) it is ever coupled with body politick.

The third word is the word (other;) for the ftatute meant not to crofs

the common law. Now at this time ufes were grown to fuch a familiarity,

as men could not think of poffeifion, but in courfe of ufe; and fo every man
was feifed to his own ufe, as well as to the ufe of others; therefore b&-'

caufe ftatutes would not ftir nor turmoil pofleflions fettled at the common
law, it putteth in precifely this word (other :) meaning the divided ule, and

not the conjoined ufe ; and this caufeth the claufe of joint feoffees to fol-

low in a branch by itfelf; for elfe that cafe had been doubtful upon this

word (other.)

Th e words that are common to both, are words expreffing the convey-

ance whereby the ufe arifeth, of which words, thofe that breed anyqueftipn

are (agreement, will, or otherwife) whereby fomeliave inferred that ufes might

be raifed by agreement parol, fo there were a confideration of money, or

other matter valuable ; for it is expreffed in the w^ords before (bargain, lale,

and contrad) but of blood, or kindred; the error ofwhich coUedlion appeareth

in the word immediately following {viz. will) whereby they might as well

include, that a man feifed of land might raife an ufe by will, efpecially to

any of his fons or kindred, where there is a real confideration; and by that

I reafon.



READING ON THE STATUTE OF USES. 175
reafon, mean, betwixt this ftatute and the ftatuteof 32 of wills, lands were
devifeablc, efpecially to any man's kindred, which was clearly otherwife ; and
therefore thole words were put in, ]U)t in regard of ufcs raifed by thofe con-

veyances, or without, or likewifc by will, might be transferred ; and there

v/as a perfon feizcd to a ufe, by force of that agreement or will, (v/z.) to the

ufe of the affignee ; and for the word (othcrwilc) it Hiould by the generality

of the word include a difTcifm, to a ufe. But the whole Hope of the flatute

crofleth that which was to execute fuch ufes, as were confidences and
truft, which could not be in cafe of dilleilin j for if there were a command-
ment precedent, then the land was veiled in cejit/y que ufe upon the entry

;

and if the diffeilin were of the diffcilbr's own head, then no trulb And thus

much for the cafe of fuppofition of this ftatute; here follow the ordinance and
purview thereupon.

The purview hath two parts, the firft operatio ftatuti^ the effedl that the

ftatute worketh : and there is modus operandi^ a fidion, or explanation how
the ftatute doth work that datOi. The effedt is, that cefiiiy que ufe iliall be
in poffelTion of like eflate as he hath in the ufe; the fidtion quomodo is, tliat

the ftatute will have the pofTeffion of cejluy que uf, as a new body com-
pounded of matter and form ; and that the feoffees fhall give matter and
fubftance, and the ufe fhall give form and quality j the material words in the

firfl part of the purview are four.

The firft words are remainder and reverter, the ftatute having fpoken
before of ufes in fee-fimple, in tail, for life, or years, addeth, (or otherwife

in rem:under or reverter :) whereby it is manifeft, that the firft words are to

be underltood of ufes in pofTeffion. For there are two fubitantial and ef-

fential differences of eftates, the one limiting the times, (for all eflates are

but times of their continuances) this maketh the difference of fee-

limple, fee-tail, for life or years, and the other maketh difference of pofTef-

fion and remainder : all other differences of eftate are but accidents, as fhall

be fiiid hereafter : thefe two the ftatute meant to take hold of, and at the

words, remainder and reverter it ftops : it adds not words, (right, title or

pofTibility) nor it hath not general words (or otherwife:) it is mofl plain,

that the ftatute meant to execute no inferior ufes to remainder or reverter j

that is to f\y, no poflibility or contingencies, but eltates, only fuch as the fe-

offees might have executed by conveyance made. Note alfo, the very letter

of the ftatute doth take notice of a difference between an ufe in remainder
and an ufe in reverter ; which though it cannot be properly fo called, becaufe it

doth not depend upon paiticular eftates, as remainders do, neither did then be-'

fore the ftatute draw any tenures as reverfions doj yet the ftatute intends that

there is a difference when the particular ufe, and the ufe limited upon the
particular ufe are both new ufes ; in which cafe it is a ufe in remainder ; and
where the particular ufe is a new ufe, and the remnant of the ufe is the old ufe,

n w hich cafe it is a ufe in reverter.

The next material word is (from henceforth) which doth exclude all con-
ceit of relation that cefuy que ufe flmll not come in : as from the time of the

firfl feoffments to ufCj ^1, BrudneU's conctit was in i4H£7z. VIII. That is,

the feoffor had granted a rent charge, and ceftuy que ufe had made a feoffment

in fee, by the ftatute of i RichardlU. the feoffor fliould have held itdif-

charged, becaufe the adt of cejiuy que ife fliall put the feoffor in, as if ce[iuy

que ife had been feifed in from the time of the firft ufe limited ; and there-

fore the ftatute doth take away all fuch ambiguities, and expreffeth that cejluy

que uje fliall be in poffefTion from henceforth ; that is, from the time of the

parliament
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parliament for iifes then in being, and from the time of the execution for ufcs
'

limited after the parliament.

The third material words are (lawful feifin, ftate and poffcfiion) not a

- poflefiion in law only, but a llifin in fadl:j not a title to enter into the land,

but an adlual eflate.

The fourth words are of and in fuch eftates as they had in the ufe;

that is to fay, likeeftates, fee-fimple, fee-tail, for life, for years at will, in pof-

felTion, and reverfion, which are the fubftantial differences of eftatts, as wa$

faid before; but both thefe latter claufes are more fully perfeded and ex-

pounded by the branch of the fidion of the llatute which follows.

This branch of fiction hath three material words or claufes: the firft

material claufe is, that the eftate, right, title, and poffefllon that was in fuch

perfon, &c. fliall be in cejluy que life; for that the matter and fubftance of

the eiiatc oi cejluy que ufe is the eftate of the feoffee, and more he cannot

have 5 fo as if the ufe were limited to cejluy que ufe and his heirs; and the

eftate out of which it was limited was but an eftate for life, cejluy que ufe can

have no inheritance: fo if when the ftiitute came the heir of the feoffee had

not entred after the death of his anceftor, but liad only a pofielfion in law,

cefluy que uje in that cafe fliould not bring an aflize before entry, becaufe the

heir of the feoffee could not; fo that the matter whereupon the ufe muft

work is die feoffee's eftate. But note here: whereas before when the fta-

tute fpeaks of the ufes, it fpake only of ufes in poffeflion, remainder and re-

verter, but not in title or right ; now when the ftatute fpeaks what fhall

be taken from the feoffee, it fpeaks of title and right: fo that the ftatute

takes more from the feoffee than it executes prefently, in cafe where there

are ufes in contingence which are but titles.

Th e fecond word is (clearly) which feems properly and direclly to meet

with the conceit of Scintilla juris, as well as the words in the preamble

of extirpating and extinguidiing fuch feoffments, fo is their eftate as clearly

extindt, «

The third material claufe is after fuch quality, manners, form and condi-

tion as they had in the ufe; fo as now as the feoffee's eftate gives matter, fo

the ufe gives form : and as in the firft claufe the ufe was endowed with the

poffefflon iu points of eftate, fo here it is endowed with the poffeffion in all

accidents and circumftances of eftate. Wherein firft note, that it is grofs and

abfurd to expound the form of the ufe any whit to deftroy the lubftance

of the eftate; as to make a doubt, becaufe the ufe gave no dower or tenancy

by the courtefy, that therefore the poffeffion when it is transferred would

do fo likewife: no, but the ftatute meant fuch quality, manner, form and

condition, as it is not repugnant to the corporal prefence and poffeffion of

the eftate.

Next for the word (condition) I do not hold it to be put in for ufes upon

condition, though it be alfo comprifed within the general words; but be-

caufe I would have things ftood upon learnedly, and according to the true

fenfe, I hold it but for an explaining, or word of the effeft; as it is in the

ftatute of 26 of treafons, where it is iaid, that the offenders ftiall be attainted

of the overt fad by men of their condition (in this pLice;) that is to lay, of

their degree or fort: and io the word condition in this place is no more,

but in like quality, manner, form and degree or foit ; fo as all thefe words

amount but to {niodo &fonm.) Hence therefore all circumftances of eftate

are comprehended as fole feifin, or joint feifin, by intierties, or by moie-

ties, a circumftance of eftate to have 'age as coming in by defcent, or not age

as
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tuirchafer, or circumflance of eftate derccndnblc to tJic heir of the part of

the fither, or of the part of tlie mother. A circumruuice ofcibtc condi-

tional or abfolute, remitted or not remitted, with a condition of intcr-mar-

riage or witiiont, all thcfe are accidents and circumftances of cftatc, in all

which the poffeirion fhall cnfuc the nature and quality of the ufc: and thus

much of the firit cafe, which is the general cafe.

The fecond cafe of the joint feoffees needs noexpofition; for it purfueth

the penning of the general cale: only this I will note, that although it had

been omitted, yet the law upon the firll: cale would have been taken as the

Gife provided; fo that it is rather an explanation than an addition: for turn tliat

cafe the other way, that one were infeoffcd to the ufe of himfeh, I hold the

law to be, that in the former cafe they Ihall be feifed jointly; and fo in the

latter cafe cejiiiy que iije fnall be feifed Iblely : for the word (other) it ihall be

qualified by the conftrudion of cales, as ihall appear when I come to my di-,

vifion. But hecaufe this cafe of co-feoffees to the ufe of one of them was a

general cafe in the realm, therefore they forefaw it, exprefs'd it pre-

cillly, and pafs'd over the cafe e converfo, which was but an efpecial cafe:

and they were loth to bring in this cale, by ini'erting the word only into

the firft; cafe, to have penned it to the uie only of other perfons; for they

had experience what doubt the word (only) bred upon the itatuteof i K. III.

after this third cale: and before the third cafe of rents comes in the fecond

faving ; and the reafon of it is worth the noting, why the fivings are inter-

laced before the third cafe; the reafon of it is, becaufe the third cafe needeth

no faving, and the hrft two cafes did need favings; and that is the reafon of

that again.

It is a general ground, that where an adl of parliament is donor, if it be

penned with an {^ac /i) it is not a faving, for it is a fpecial gift, and not a

general gift, which includes all rights; and therefore in ii Ht'«ry VII. where

upon the alienation of women, the flatute intitles the heir of him in remain-

der to enter, you find never a ftranger, becaufe the ffatute gives entry not

(^linipliciter) but within an [ac ft;) as if no alienation had been made, or if

the feme had been naturally dead. Strangers that had right might have

entred; and therefore no iliving needs. So in the flatute of 32 of leafes^

the ftatute enadts, that the leafes fliall be good and effectual in law, as if the

IclTor had been failed of a good and perfedt eftate in fee-limple ; and there-

fore you find no faving in the llatute; and fo likewile of diverfe other ffa-

tutes, where the llatute doth make a gift or title good fpecially againft

certain perfons, there needs no fxving, except it be to exempt Ibme ot thole

perfon?; as in the ftatute of i i^. III. Now to apply this to the cafe of rents,

which is penned widi an {ac Ji) (viz.) as if a futhcient grant, or lawful con-

veyance had been made, or executed by fuch as were feifed ; why if fuch a

grant of a rent had been made, one that had an ancient right might have

entred and have avoided the charre; and therefore no iavins; needeth: but

the fecond firil cafes are not penned with an (ac /;) but abfolute, that cejiuy

que life flvall be adjudged in elfate and poffeliion, which is a judgment ot

parliament ftronger than any fine, to bind all rights; nay, it hatii farther

words (viz.) in lawful eftate aud poffedion, which maketh it ftronger than

any in the firft claule. For if the words only had ftood upon the fecond

laufe (viz.) that the eftate of the feoffee Ihould be in cf/Iuy que iijl\ then per-

haps the gift Ihould have been fpecial, and fo the laving fupertiuous: and

this note is material in regard of the great queftion, whether the feoffees may
make any regrefs; which opinion (I mean, that no regrefs is left unto them)

VoL.lV. Yy i3
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is principally to be argued out of the faving ; as fliall be now declared : fut

the favings are two in number; the iirfl faveth all ftrangers rights, with an

exception of the feoffees; the fecond is a faving out of the excepiion of

the firlt faving [viz.) of the feoffees in cafe where they claim to their own
proper ufe: it had been eafy in the firft faving out of the flatute (oilier

than fuch perfons as are feiled, or hereafter fliould be feifed to any ulc)

to have added thefe words (executed by this rtatute;) or in the fecond

faving to have added unto the words (claiming to their proper ufe) diefe

words (or to the ufe of any other, and executed by this llatute:) but

the regrefs of the feoffee is fluit out between the two lavings; for it is the

right of a perfon claiming to an ufe, and not unto his own proper ufc; but
it is to be added, that the firft laving is not to be underllood as the letter

implieth, that feoffees to ufe fliall be barr'd of their regrefs, in cafe that it

be of another feoffment than that whereupon the flatute hath wrought, but

upon the fame feoffment; as if the feoffee before the ffatute had been dif-

leifed, and the diffeifed had made a feoffment in fee to /. D. his uk, and

then the ffatute came: this executeth the ufe of the fecond feoffment; but

the firft feoffees niay make a regrefs, and they yet claim to an ufe, but not

by that feoffment upon which the ffatute hath wrought.

Now followeth the third cafe of the ffatute, touching execution of rents;

wherein the material words are four:

Fi RST, whereas diverfe perfons are feifed, which hath bred a doubt that

it ihould only go to rents in ufe, at the time of the ffatute; but it is ex-

plained in the claufe following {yiz.) as if a grant liad been made to them
by fuch as are or fhall be feifed.

The fecond word is {profit) for in the putting of the cafe, the ffatute

fpeaketh of a rent; but after in the purview is added thefe words (or

profit.)

The third word is {dcfi) fcil that they fliall have the rent as if a fufH-

cient grant or lawful conveyance had been made and executed unto them.

The fourth words are the words of liberty and remedies attending upon
fuch rent, JcU. that he fliall diftrain, ^c. and have fuch fuits, entries, and
remedies, relying again with an {ncfi^j as if the grant had been made with

fuch collateral penalties and advantages.

. Now for the provifoes; the makers of this law did fo abound with po-

licy and difcerning, as they did not only forefee fuch mifchiefs as were inci-

dent to this new law immediatel}^ but likewile fuch as were confequent in

a remote degree; and therefore befides the exprefs provifoes, they did add

three new provifoes which are in themlelves fubftradtive laws: for forcfeeing

that by the execution of ufes, w-ills formerly made fliould be overthrown

;

they made an ordinance for wills. Forefeeing likewife, that by execution of

ufes, women fliould be doubly advanced; they made an ordinance for dowers

and jointures. Forefeeing again, that the execution of ufes would make
franktencment pafs by contrafts paroll, they made an ordinance for iii-

roUments of bargains and fales. The two former they inferted into this law,

and the third they diftinguiflied into a law apart, but without any preamble

as may appear, being but a provifo to this ffatute. Befidcs all thefe provifio-

nal laws ; and befides four provifoes, whereof three attend upon the law of

jointure, and one ofperfons born in Wales, which are not material to the purpofe

in hand: There are fix provifoes which are natural and true members and
limbs of the ffatute, whereof four concern the part oi cejluy que ufe, and two

3 concern
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CvOiicem the part of the feoffees : The four which concern the part ol cejlm

que iife^ tend all to fave him from prejudice by the execution of the eftate.

The firft faveth him from the extinguifliment of any ftatute or recogni-

zance, as if a man had an extent of a hundred acres, and an ufe of the in-

heritance of one. Now the ftatute executing tlie poffeirion to that one,

would have extinguilh'd his extent being intire in all the reft: or as if tlie

conulee of a Ifatute having ten acres liable to the ftatute, had made a

feoffment in fee to a ftranger of two, and after had made a feoffment in fee

to the ufe of the conuzee and his lieirs. And upon this provifo there arife

three quelfions: Firlf, whether this provifo were not fuperlluous, in regard

that ccjluy que ufe was comprehended in the general faving, though the feof-

fees be excluded ?

Secondly, whether this provifo doth fave ftatutes or executions, with an

apportionment or entire ?

Thirdly, becaufe it is penned indefinitely in point of time, whether

it Ihall go to ules limited after the ftatute, as well as to thofe that v/ere in

being at the time of the llatute ; which doubt is rather inforced by this rea-

fon, becaufe there was for
-f-

ufes at the time of the ffatutej for that the exe-

cution of the flatute might be waived: but both poffeirion and ufe, fincethe

ftatute, may be waived.

Th e fecond provifo faveth cejluy que ufe from the charge oiprimer feifin, //'-

verit's, oujter le maines, and liich other duties to the King, with an exprefs li-

mitation of time : that he Ihall be dilcharged for the time pafl, and charged

for the time to come to the King, viz. May 1536. to be cotmtnmis terininus.

The third provifo doth the like for fines, reliefs, and herriots, difcharging

them for the time pafl, and fpeaking nothing of the time to come.

Th e fourth provifo giveth to cejluy que ufe all collateral benefits ofvouchers,

aid-priers, aftions of wafle, trefpafs, conditions broken, and which the

feoffees might have had ; and this is exprefly limited for eftates executed be-

fore I May 1536. And this provifo giveth occafion to intend that none of
thefe benefits would have been carried to cefiuy que ufe', by the general words
in the body of the law, fcil. that the Feoffees eflate, right, title, and poffef-

fion, ^c.
For the twoprovifoes on the part of the tertenant, they both concern the

faving of ftrangers from prejudice, &c.
The firfl fives atlions depending againft the feoffees, that they ihall not

abate.

The fecond faves wardfhips, liveries, and oufter le maines, whereof title

was veiled in regard of the heir of the feoffee, and tliis in cafe of the King only.

What perfons may befeifed to an ufe, and ivhat not.

What perfons may be ceftuy que ufe, and what not.

What perjbm may declare an ufe, and ivhat not.

THOUGH I have opened the ffatute in order of words, yet I will

make my divifion in order of matter, viz.

1. The raifing of ufes.

2. The interruption of ufes.

3. The executing of ufes.

Again, the raifing of ufes doth eafily divide it felf into three parts.

The perfons that are adlors to the conveyance to ufe.

The ufe it felf

The form of the conveyance. Then
t The text here is manifeftly corrupted, nor does any probable conjefture occur for its amendment.
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Then it is firfl: to be (ccn what perfons may be feifed to an ufc, and what

not ; and what pcrlbns may be cr/iuy rjue uje, and what not.

The King cannot be Iciled to an ufc; no, not where he taketh in his natu-

ral body, and to ibme purpofc as a common perfon; and therefore if land be

given to tlie King and I.D.per terme de lour vies^ this ull* is void for a

moiety.

Like law is, if the King be feifed of land in the right of his ducJiy of

Lancafter, and covenanteth by his letters patent under the ducliy feal to

itand feifed to the ule of his fon, nothing pafTcth.

Like lav/, if King R. IlL who was feoffee to diverfe ufes before he took

upon him the crown, had after he was King by his letters patent granted the

land over, the ufes had not been renewed.

The Queen, (fpeaking not ofan imperial Queen but by marriage) cannot be

feifed to an ufc, though Ihe be a body enabled to grant and purchafe, without

the King : yet in regard of the government and interefi: the King hath in her

polfeirion, flie cannot be feifed to an \.\(t:.

A Corporation cannot be feifed to an ufe, becaufe their capacity is to a

ufe certain; again, becaufe tliey cannot execute an eftate without doing

wrong to their corporation or founder; but chiefly becaule of the letter of

tliis ffatute which (in anyclaufe when it fpeaketh of the feoffee) relfeth only

upon the word (perfon,) but when it fpeaketh oi cejluy que ufc, it addeth per-

fon or body politick.

If a bilhop bargain and fell lands whereof he is feiftd in the right of his

fee, this is good during his life; otlierwife it is where a billiop is infeoffrd

to him and his fucceffbrs, to the ufe of /. D. and his heirs, that is not good,

no not for the bifliop's life, but the ufe is merely void.

Contrary law of tenant in tail; for if I give land in tail by deed ffnce

the ffatute to A^ to the ufe of B and his heirs ; B hath a fee-ffmple deter-

minable upon the death of A without iilue. And like law, though doubt-

ful before the ffatute, was ; for the chief reafon which bred the doubt before

the ffatute, was becaufe tenant in tail could not execute an effate without

wrong; but that lince the ffatute is quite taken away, becaufe the ffatute

fiveth no right of intail, as the ffatute of i R. IIL did; and that reafon like-

wife might hr.ve been anfvvered before the ffatute, in regard of the common
recovery.

A Feme covert and an infant, though under years of difcretion, may be

feifed to an ufe; for as well as land might defcend unto them from a feoffee

to uic, fo niay they originally be infeoffed to an ufe; yet it it be before the

ffatute, and they had (upon a jiibpoena brought) executed their effate during

the coverture or infancy, they might have defeated the fame; and when they

fliould have been feifed again to the ufe, and not to their own ufe; but ffnce

the ffatute no right is laved unto them.

If a feme covert or an infant be enfeoffed to an ufe precedent ffnce the

ffatute, tlx infant or baron come too late to difcharge or root up the feoff"-

ment; but if an infant be infeoffed to the ufe of himlelf and his heirs, and

/. D. pay llich a llim of money to the ufe of /. G. and his heirs, the infant

may difagree and overthrow tire contingent ufe.

Contrary law, if an infant be infeoffed to the ufe of himlelf for life,

the remainder to the ufe of /. S. and his heirs, he may difagree to the feoff-

ment as to his own effate, but not to diveff the remainder, but it ffiall re-

main to the benefit of him in remainder.

And
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And yet if an attainted Pcrfon be infcofFed to an ufe, the King's title, af-

ter oflice found, fliall prevent tlie iifc, and relate above it; but until office the

cejliij que ufe is leiled of the land.

Like law of an alien ; for if land be given to an alien to an ufe, the ufe is

not void ab initio : jet neither alien or attainted perfon can maintain an adion
to defend the land.

The King's villain if he be infeofted to an ufe, the King's title fliall relate

above the ufe, otherwife in cafe ofa common perfon.

But ifthe lord be infeoffed to the ufe of liis villain, the ufe neither rifeth,

but the lord is in by the common lav/, and not by the ftatute difcharged of
the ufe.

Bu T if the hufband be infeoffed to the ufe of his wife for years, ifhe die the

wife fhall have the term, and it fhall not inure by way ofdifcharge, although
the hufband may difpofe of the wife's term.

So ifthe lord of whom the land is held be infeoffed to the ufe of a perfon

attainted, the lord fliall not hold by way ofdifcharge of the ufe, becaufeof the
King's title, Aiinnum diem & "jq/ii/m.

A PERSON uncertain is not within the flatute, nor any e{\:ate in nubibus or
fufpenfe executed : as if I give land to /. S. the remainder to the right

heirs of /. D. to the ufe of /. A^. and his heirs, /. A^. is not feifed of the
fee-fimple of an elkte pur vie of /. ^\ till I. D. be dead, and then in fee-

fimple.

Like law, if before the ftatute I give land to I.S. pur autre vie to an
ufe, and /. S. dieth, living ceftuy que iife^ whereby the freehold is in fufpenfe,

the ftatute cometh, and no occupant entrethj the ufe is not executed out of >

the freehold in fufpenfe for the occupant, the diftt;ifor, the lord by efcheat.

The feoffee upon conftderation, not having notice, and all other perfons

which fhall be feifed to ufe, not in regard of their perfons but of their

title ; I refer them to my divilion touching difturbance and interruption of
ufes.

It foUdweth now to fee what perfon may be a ceftuy que ufe. The King
maybe ceftuy que ufe; but it behoveth both the declaration of the ufe, and
the conveyance it felf, to be matter of record, becaufe the King's title is com-
pounded of both ; I fiy, not appearing of record, but by conveyance of re-

cord. And therefore if I covenant with /. S. to levy a fine to him to the King's

life, which I do accordingly; and this deed of covenant be not inroll'd, and the

deed be found by othce, the ufe vefteth not. E converfo, if inroll'd. IfI co-

venant with 7. S. to infeof him to the King's ufe, and the deed be inroll'd, and
thefeoffinent alfo be found by office, the ufe vefteth.

But if I levy a fine, or fuffer a recovery to the King's ufe, and declare the

ufe by deed of covenant enroU'd, though the King be not party, yet it is good
enough.

ACoRPoRATioNmay takean ufe, and yet it is not material whether the

feoffment or the declaration be by deed ; but I may infeoff /. S. to the ufe of a
corporation, and this ufe may be averred.

A Use to a perfon uncertain is not void in the firft limitation, but exe-

cuteth not till the perfon be /;/ e[fe ; fo that this is pofitive, that an ule

ihall never be in abeyance as a remainder may be, but ever in a perfon cer-

tain upon the words of the ftatute, and the cftate of the feoffees ftiall be in

him or them which have the ufe. The reafon is, becaufe no confidence

can be repofed in a perfon unknown and uncertain ; and therefore if I make
a feoffment to the ufe of /. 5. for life, and then to the ufe of the right heirs

Vol. IV. Zz of
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of /. D. the remainder is not in abeyance, but the revcrfion is in tlic feoffor,

iquoufque.) So that upon the matter all perlbns uncertain in ufe, are like con-

ditions or limitations precedent.

Like law, if I enfeoff one to the ufe of /. S. for years, the remain-

der to the right heirs of /. D. This is not executed in abeyance, and therefoie

not void.

Like law, if I make a feoffment to the ufe of my wife that fliall be, or

to fuch perfons as I fliall maintain, though I limit no particular eftate at all;

yet the ufe is good, and lliall in the interim return to the feoffor.

Contrary law, if I once limit the whole fce-fimple of the ufe out of

land, and part thereof to a perfon uncertain, it fliall never return to the fe^

offor by way of fraction of the ufe : but look how it fhould have gone unto

the feoffor; if I begin with a contingent ufe, fo it Hiall go to the remainder;

if I entail a contingent ufe, both eftates are alike fubjed to the contingent

ufe when itfalleth; as when I make a feoffment in fee to the ufe of my wife

for Ufe, the remainder to my iirfl: begotten fon ; I having no fon at that time,

the remainder to my brother and his heirs: if my wife die before I have

any fon, the ufe lliall not be in me, but in my brother. And yet if I marry

again, and have a fon, it Ihall divert from my brother, and be in my fon,

which is the ilvipping they talk fo much of.

So if I limit an ufe jointly to two perfons, not in effe, and the one com-

eth to be m effe, he iliall take the entire ufe ; and yet if the other after-

ward come in eU'e, he fliall take jointly with the former; as if I make a fe-

offment to the ufe of my wife that fliall be, and my firft begotten fon for

their lives, and I marry; my wife taketh the whole ufe, and if I afterwards

have a fon, he taketh jointly with my wife.

But yet where words of abeyance work to an eflate executed in courfe

of poffeffion, it (hall do the like in ufes; as if I enfeoff A to the ufe of B
for life, the remainder to C for life, tlie remainder to the right heirs of B,

this is a good remainder executed.

So if I enfeoff A to the ufe of his right heirs, A is in the fee-fimple,

not by the ftatute, but by the common law.

Nov/ are we to examine a ijiecial point of the dilability of fuch perfons as do

take by the ftatute: and that upon the words of the ftatute, where diverfc

perfons are feifed to the ufe of other perlbns j fo that by the letter of the fta-

tute, no ufe is contained : but where the feoffor is one, and cejiuy que iije is

another.

Therefore it is to be feen in what cafes the fame perfons fhall be both

feifed to the ufe and cefiw^ que uje, and yet in by, the ftatute; and in what cafes

thev fliall be diverfe perfons, and yet in by the common law; wherein I ob-

ferve unto you three things: Firft, that the letter is full in the point. Se-

condly, that it is ftrongly urged by the claufe of joint eftates following.

Thirdly, that the whole fcope of the ftatute was to remit the common law,

and never to intermeddle where t2ie common law executed an eftate ; there^

fore the ftatute ought to be expounded, that where the party feifed to the

ufe, and the cej}uy que ufe is one perfon, he never taketh by the ftatute, ex-

cept there be a d'ired impoffibility or impertinency for the ufe, to take effeft

by the common law.

And if I give land to /. S. to the ufe of himfelf and his heirs; and if

7. D. pay a fum of money, then to tlie ufe of /. D. and his heirs, I. S. is

in of an eftate for life, or for years, by way of abridgment of eftate in courfe

of poffeffion, and /. JD. in of the fee-finiple by the ftatute.

2 , So
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'S6 if I bargain and fell my land after liven years, the inheritance of the

v.fe only palleth; and there remains an ertate for years by a kind of fubftrac-

liou of the inheritance or occupier of my eftate, but merely at the common
law.

But if I enfeoff I.S. to the ufe of himfelf in tail, and then to the ufc

of /. D. in fee, or covenant to fland feifed to the ufe of my lelf intail, and

to the ufe of my wife in fee; in both thefe cafes the efhite tail is e^tecuted

by this ftatute; becaufe an eftate tail cannot be re-occupied out of a fee-

fimple, being a new eftate, and not like a particular eftate for life or jears,

which are but portions of the abfolute fee ; and therefore if I bargain anil

fell my land to 7. S. after my death without illue, it doth not leave an eftate

tail in me, nor vefteth any prefent fee in the bargainee, but is an ufe cx-

pecfant.

So if I enfeoff 7. S. to the ufe of /. D. for life, and then to the ufe of

him.felf and his heirs, he is in of the fce-fimple merely in courfe of poffeffion,

and as of a reverfion, and not of a remainder.

Contrary law, if I enfeoff 1. S. to the ufe of /. D. for life, then

lb the ufe of himfelf for life, the remainder to the ufe of 7. A^. in fee: Now
the law will not admit fraction of eftates; but 7. S. is in with the reft by

the ftatute.

So if I enfeoff 7 S. to the ufe of himfelf and a ftranger, they fliall be

both ill by the ftatute, becaufe they could not take jointly, taking by feveral

titles.

Like law, if I enfeoff a bifliop and his heirs to the ufe of himfelf, and

his fucceftbrs, he is in by the ftatute in the right of his lee.

And as I cannot raife a prefent ufe to one out of his own feifin; lb if I

limit a contingent or future ufe to one being at the time of limitation not

feifed, but after become feifed at the time of the execution of the contingent

iile, there is th£ fame reafon and the fame law, and upon the fame difterence

which I have put before.

As if I covenant with my fbn, that after his marriage I will ftand feifed

of land to the ufe of himfelf and his heirs; and before marriage I enfeoff

him to the ufe of himfelf and his heirs, and then he marrieth; he is in by
the common law, and not by the ftratute ; like law of a bargain and lale.

But if I had let to him for life only, then he ftiould have been in for

life only by the common law, and of the fee-fimple by ftatute. Now let

me advife you of this, that it is not a matter of fubtilty or conceit to take

ihe law right, when a man cometh in by the law in courfe of poffeffion, and
where he cometh in by the ftatute in courfe of poffeflion; but it is material

for the deciding of many caufes and queftions, as for warranties, anions»

conditions, waivers, and diverfe other provifoes.

For example; a man's fiirmer committed wafte: after he in reverfion co-

venanteth to ftand feifed to the ufe of his wife for hfe, and after to the ufe

of himfelf and his heirs; his wife dies; if he be in his fee untouch'd, he ihall

punirti the wafte ; if he be in by the ftatute,' he Ihall not punilh it.

So if I be infeoffed with warranty, and I covenant with my fon to lland

feiled to the ufe of my felf for life, and after to him and his heirs; if I be

in by the ftatute, it is clear my warranty is gone; but if I be in by the coni-

inon Liw, it is doubtful.

So if I have an eigne right, and be infeoffed to the ufe of 7. S. for lite',

then to the ufe of my felf for life, then to the uie of 7. D. in fee, 7. S.

dicth, If I be in by the common law, I cannot wave my eftate, having agreed

to
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to the feoffment: but if I am in by the ftatute, yet I am nut remitted, bec:'.u(e

I come in by my own iidt: but I may waive my ufe, and bring an adtion pre-

fcntly; for my right is faved unto me by one of the lavings in the Itatute,

Now on the other fide it is to be feen, where there is a (c'lfin to the ufe of

another perfonj and yet it is out of the ftatute which is in Ipccial cafes upon

the ground, wherefoever ce/Iny que life had remedy for the polfeffion by couric

of common law, there the ftatute never worketh ; and therefore if a dit-

feifin were committed to an ufe, it is in him by the common law upon agree-

ment; (o if one enter as occupant to the ufe of another, it is in him till

dilagreement.

So if a feme enfeoff a man [caufa matrimonii praehcuti) fhe hath remedy

for the land again by courfe of the law; and therefore in thofe fpccial cafes

the ffatute worketh not ; and yet the words of tlie ftatute are general, (where

any perfon ilands feifed by force of any fine, recovery, feoffment, bargain

and fale, agreement or otherwife) but yet the feme is to be reflrained for the

reafbn aforelaid.

It remaineth to fliew what perfons may limit and declare an ufe: wherein

we muft diflinguifli; for there are two kinds of declarations of ufcs, the one

of a prefent ufe upon the firfl conveyance, the other upon a power of revo-

cation or new declaration; the latter of which I refer to the divifion of re-

vocation: p.ow for the former. „

The King upon his letters patent may declare an ufe, though the patent

itfelf implieth an ufe, if none be declared.

If the King gives lands by his letters to /. S. and his heirs, to the ufe of

I. S. for life, the King hath the inheritance of the ule by implication of the

patent, and no ofhce needeth ; for implication out of matter of record, amount-
eth ever to matter of record.

If the Queen give land to 7. S. and his heirs to the ufe of all the church-

wardens of the church of DalCy the patentee is feifed to h.is own ufe, upon
that confidence or intent; but if a common perfon had given knd in that

manner, the ufe had been void by the flat, of 23 /Z". VIII. and the ufe liad

returned to the feoffor and his heirs. A corporation may take an ufe without

deed, as hath been faid before; but can limit no ufe without deed.

An infant may limit an ufe upon a feoffment, fine, or recovery, and he
cannot countermand or avoid the ule, except he avoid the conveyance; con-

trary, if an infant covenant in confideration of blood or marriage to fland

feifed to an ufe, the ufe is merely void.

If an infant bargain and fell his land for money, for commons or teach-

ing, it is good with averment; if for money, otherwife: if it be proved ic is

avoidable; if for money recited and not paid, it is void; and yet in the cafe

of a man of full age the recital fufficeth.

If baron and feme be feifed in the right of the feme, or by joint purchafe

during the coverture, and they join in a fine, the baron cannot declare the

ufe for longer time than the coverture, and the feme cannot declare alone

j

but the ufe goeth according to the limitation of law, unto die fem.e and
her heirs: but they may both join in declaration of the ufe in fee; and if

tlaey fever, then it is good for lb much of the inheritance as they concurr'd

in; for the law avoucheth all one as if riiey join'd: as if the baron declare

an ufe to I. S. and his heirs, and the feme another to J. £>. for life, and
then to /. S. and his heirs, the ufe is good to /. S. in fee.

And if upon examination the feme will declare the ufe to tlie judge,

and her huiband agree not to it, it is void, and the baron's ufe is only good;
the reil: of the ule goeth according to the limitation of law. THE
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Sir FRANCIS B^CON.Kt.
His majesty's Sollicitor General,

In the Cafe of the Post-Nati of SCOTLAND, in the Exchequer-

Chamber, before the Lord Chancellor and all the Judges oiEnglatid.

May it pleafe your Lordfliips,

THIS cafe your lordOiips do well perceive to be of exxeeding great

conlequence. For whether you do meafure that by place, that

reacheth not only to the realm of England, but to the whole ifland

of Great-Britain ; or whether you meafure that by time, that extended not

only to the prefent time, but much more to future generations

:

Et nati natorum, & qui nafccntur db illis

:

And therefore as that is to receive at the bar a full and free debate, fo t

doubt not but that fhall receive from your lordfhips a found and juft refo-

lution according to law, and according to truth. For my lords, though

he were thought to have faid well that faid that for his word, Rex for-
tijjimiis ;

yet he was thought to have faid better, even in the opinion of a

King himfelf, that faid, Veritasfortijjima (^ praevalet : And I do much re-

joice to obferve fuch a concurrence in the whole carriage of this caufe ; to

this end, that tiuth may prevail. The cafe no feigned, or framed cafej but

a true cafe between true parties.

The title handled formerly in fome of the King's courts, and free-hold

upon it ; ufed indeed by his Majefly in his high wildom to give an end to

this great queftion, but not raifed j occajio, as the fchoolmen fay, arrepta

non porrcBa.

The cafe argued in the King's-bcnch by M. Walter with great liberty,

and yet with gootl approbation of the court : The perfons afTigned to be

of counfel on that fide, inferior to none of their quality and degree in learn-

ing ; and fome of them moll converfant and exercifed in the queftion.

Th e judges in the King's-bench have adjourned it to this place for con-

ference with the reft of their brethren. Your lordlhip, my Lord Chancellor,

though you be abfolute judge in the court where you fit, and might have

called to you fuch -affiftance of judges as to you had feemed good
;
yet would

not forerun or lead in this cafe by any opinion there to be given ; but have

chofen rather to come your felf to this allembly ; all tending (as I iaidj to

this end ; whereunto 1 for my part do heartily fubfcribe, iit vincat Veritas,

iliat truth may firft appear, and then prevail. And I do firmly hold, and
doubt not but 1 fliall well maintain, that this is the truth, that Calvin the

pl.iintifFis ipjojure by the law of England a natural born fubjed^, to purchafe

Voi,. IV.' " Aaa freehold,

185
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free-hold, and to bring real actions within Englatid. In this cafe I muft {o

confider the time, as i mulT: much more confidcr the matter. And there-

fore though it may draw my fpcech into farther length
; yet I dare not

• . handle a cafe of this nature confufcdly, but purpofe to obferve the ancient

and exadt form of pleadings ; which is.

First, to explain or induce.

Then, to confute, or anfwer objedions.

And laftly, to prove, or confirm.

And firft for explanation. The outward queftion in this cafe is no more,

but whether a child born in Scotland fince his Majefty's happy coming to

the crown of England^ be naturalized in Englatid or no ? But the inward

queftion or ftate of the queftion evermore beginneth, where that which is

confefled on both fides doth leave.

It is confeft, that if thefe two realms of England and Scotland were

united under one law and one parliament, and thereby incorporated and

made as one kingdom, that the Pojl-natus of fuch an union lliould be na-

turalized.

It is confefTed, that both realms are united in the perfon of our fovereign;

or (becaufe I will gain nothing by furreption, in the putting of the queftion)

that one and the fame natural perfon is King of both realms.

It is confefled, that the laws and parliaments are feveral. So then, whe-
ther this privilege and benefit of naturalization be an acceflbry or depen-

dency upon that which is one and joint, or upon that which is feveral,

hath been, and muft be the depth of this queftion. And therefore your

lordlliips do fee the ftate of this queftion doth evidently lead me by way of

Inducement to fpeak of three things. The king, the law, and the privi-

lege of naturalization. For if you well underftand the nature of the two
principals, and again the nature of the acceflbry; then fl:iall you diicern, to

whether principal the acceflbry doth properly refer, as a ftiadow to a body,

or iron to an adamant.

And there your lordlhips will give me leave in a cafe of this quality, firft

to vifit and open the foundations and fountains of reafon, and not to begin

with the pofitions and eruditions of a municipal law ; for (b was that done

in the great cafe of mines ; and fo ought that to be done in all cafes of like

nature. And this doth not at all detrad: from the fufliciency of our laws,

as incompetent to decide their own cafes, but rather addeth a dignity unto

them, when their reafon appearing as well as their authority, doth ftiew them
to be as fine monies, which are current not only by the ftamp, becaufe they

are fo received, but by the natural metal, that is the reafon and wifdom of

them.

And mafter Littleton himfelf in his whole book doth commend but two
things to the profeflbrs of the law by the name of his fons ; the one the

inquiring and learching out the reafons of the law, and the other the ob-

ferving of the forms of pleadings. And never was there any cafe that came
in judgment that required more, that Littleton''^ advice ftiould be followed

in thofe two points, than doth the prefent cafe in queftion: and firft of the

' King,

It is evident that all other commonwealths (monarchies only excepted)

do fubfift by a law precedent. For where authority is divided amongft many
ofticers, and they, not perpetual, but annual or temporary, rnd not to re-

ceive their authority but by eledlion, and certain perfons to have voice only

to that eledtion, and the like ; thefe are bufy and curious frames, which of

Beceflity
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neceflity do pre-fuppofe a law precedent, written or unwritten, to gnidc and

diredt them : but in monarchies, elpeciaily hereditary, that is, when feve-

ral families or lineages of people do fubmit themfelves to one line, imperial

or royal, the fubmifiion is more natural and fimple, which afterwards by
laws fubfequent is perfefted and made more formal ; but that is grounded

upon nature. That this is fo, it appeareth notably in two things ; the one

the platforms and patterns which are found in nature of monarchies j the ori-

ginal fubmifiions, and their motives and occafions. The platforms are three :

The firfl is that of a father, Or chief of a family j who governing over

his wife by prerogative of fex, over his cliildren by prerogative of age, and
becaufe he is author unto them of being, and over his fervants by prerogative

of virtue and providence, (for he that is able of body, and improvident of
mind, is naturaJervus) that is a very model of a King. So is the opinion

oi Arifiotle, lib. 3. pol. cap. 14. where he faith, Verum autem rcgnum eft,

cum peiies unum cjl rcnan Jicmtna potejlas : quod regnuni procurationem fa-
miliae imitatur

.

And therefore Lyctirgusj when one cbunfelled him to' diffolve the king-

dom, and to eftablifli another form of ellate : he anfwered, Sir, begin to do
th;it which you advife firll at home in your own houfe, noting, that the

chief of a family is as a King ; and that thofe that can leaft endure Kings

abroad, can be content to be Kings at home. And this is the firfl platformj

which we fee is merely natural.

Th e fecond is, that of a fhepherd and his flock, vi^hich Xenophon faith,

CyrziJJ had ever in his mouth. For jhepherds are not owners of the fl:ieep;

but their office is to feed and govern : no more are Kings proprietaries, or

owners of the people ; for God is fole owner of people. The nations, as

the fcripture faith, are his inheritance : but the office of Kings is to govern,

maintain, and prote6t people. And that is not without a myffery, that the

firft King that was inilituted by God, David, (for Saul was but an untimely

fruit) was tranllated from a fhepherd, as you have it in PJ'al. Ixxviii. Ef
elegit David fervuiii fuum, de gregibus oviutnjiiftulit cum, pafcere Ja-

xobJcrvum fuum, cr If'racl baercditatcm fiiam. This is the fecond platform;

^_^ work iikewife of nature.

^j^ The third platform is the government of God himfelf over the world,

..whereof huN-fiil monarchies are a fliadow. And therefore both amongft the

,34Ie^ithen, and amongit the ChrifHans, the word (J'acred) hath been attributed

,,iinto Kings, becaufe oi the conformity of a monarchy with the divine Ma-
jctly ; never to a fenate or people. And fo you find it twice in the lord

Coke'-i reports ; Quce in the fecond booky the bilhop of IVinchefter's cafe ; and

liii fifth book, Caicdrie'^ c\x\c i and more anciently in the 10 of H. VII.

,,^b. 48. Rex eft pcrfona mixta cum facerdote ; an attribute which the fenate of

.^i^enice, or a canton of Sivift'es can never challenge. So we fee there be pre-

_rJCedcnts, or phtlC'i ins ot monarchies, both in nature and above nature; even

gjironi the monarch ot heaven and earth to the King (if you will) in an hive

^^f -bees. And therefore other ftates are the creatures of the kw ; and this

llate onlv fubfufeth bv nature.

For the original fubniiirions, they are four in number: I will briefly touch

them,: The firil is paternity or patriarchy, which was when a family grow-
ing fo great as it could not contain itfelf within one habitation, feme branches

of tlie defcendents were forced to plant themfelves into new families, wliich

fecond families could not by a natural inftindl and inclination, but bear a

reverence and yield an obeifooce to the eldeft line of the ancient family from

which they were derived. Tut
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The fecond is, the admiration of virtue, or gratitude towards merit,

which is llkcwiie naturally infultd into all men. Of this Artftotle putteth

the cafe well, when it was the fortune of feme one man, either to invent

fomc arts of excellent ufe towards man's life, or to congregate people, that

dwelt fcattered, into one place, where they might cohabit with more comfort,

or to guide them from a more barren land to a more fruitful, or the like : upon

thefe deferts, and the admiration and recompenfe of them, people fubmitted

themfelves.

The third, which was the moft ufual of all, was condudl in war, which

evfcn in nature induceth as great an obligation as paternity. For as men owe

their life and being to their pareiits in regard of generation, fo they owe
that alfo to faviours in the wars in regard of prefervation. And therefore] we
find in chap, xviii. of the book oi Judges, ver. 22. Dixerunt omnes viri ad

Gidecn, dominnre noftri, tu & filii tui, quoniam fevcafti nos de manuMadian.

And fo we read when it was brought to the ears oi' Saul, that the people

fung in the ftreet?, Saul hath kill'd bis thoufand, and David his ten thou-

fand of enemies, he faid flraightways : ^lid eiJiipereji nifi ipfum regnum ? For

whofoever hath the military dependence, wants little of being King.

The fourth is an enforced fubmilTion, which is conqueft, whereof it feemed

Nimrod was the firft precedent, of whom it is laid, Ipje coepit potens ejje in

terra, <^ erat robuftiis venator coram Domino. And this likewife is upon

the fame root, which is the faving or gift as it were of life and being ; for

the conqueror hath power of life and death over his captives ; and therefore

where he givcth them themfelves, he may referve upon fuch a gift what fer-

vice and fubjedtion he will. All thefe four fubmilTions are evident to be na-

tural and more ancient than law.

T o fpeak therefore of law, which is the fecond part of that which is to

be fpoken of by way of inducement. Law no doubt is the great organ by

which the fovereign power doth move, and may be truly compared to the

linews in a natural body, as the fbvereignty may be compared to the fpirits

;

for if the linews be without the Ipirits, they are dead and without motion ;

if the fpirits move in weak finews, it caufeth trembling : fo the laws with-

out the King's power are dead ; the King's power, except the laws be corro-

borate, will never move conftantly, but be full of daggering and trepidation.

But towards the King himfelf, the law doth a double oflice or operation

:

the firft is to entitle the King, or defign him ; and in that i^ni^ BraSton faith

well, lib. I. fol. 5. and lib. 3. fol. 107. Lex faeit quod ip/eJit Rex ; that is,

it defines his title as in our law; that the kingdom fhall go to the ilTue fe-

male ; that it fltall not be departable amongft daughters ; that the half-blood

(hall be refpedled, and other points differing from the rules of common
inheritance. The fecond is (that whereof we need not fear to fpeak in good

and happy times, fuch as thefe are) to make the ordinary power of the King

more definite or regular ; for it was well laid by a father, plenitudo potejiatis

ejl plenitudo tempeflatis. And although the King, in his perfon, \x. foluius

legibus, yet his adls and grants are limited by law, and we argue them every

day.

But I demand, do thefe offices or operations of jaw evacuate or fruftrat©

the original fubmiffion, which was natural ? Or fhall it be faid that all the al-

legiance is by law ? No more than it can be faid, that potejias pairis, the

power of the father over the child, is by law : and yet no doubt laws do di-

verily define of that alfo j the law of fome nations having given lathers

power to put their children to death; others, to fell them thrice; others

? - to
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to difinhcrit them by teftainent at plcafure, and the like. Yet no man will

afiirui, that the obedience of the chilii is by law, though laws in Ibme

points do make it more pofitive: and even lb it is of allegiance of fiibjefts to

.hereditary monarchs, which is corroborate, and confirmed by law, but is

the w(;rk of the law of nature. And therefore you lliall find the obfcrva-

tion true, and almofl general in all Ihites, that their law-givers were long af-

ter their hrflKings, who governed for a time by natural equity without law:

fo was I'befeus long before Solon in Atbetis : fo was Eurytion and Sous lung

before Lycurgus in Sparta : ^o was Romulus long before the dccenrcin.

And even amongft our felves, there were more ancient Kings of the Saxons;

and yet the laws ran under the name of Edgars, laws. And in the refoun-

ding of the kingdom in the perfon of William the Conqueror, when the

laws were in fome confufion for a time, a man may truly fay, that King Ed-
tuard I. was the firft law-giver^ who enadting fonie la^.vs, and collecting

others, brought the law to fome perfedlion: And therefore I Mall conclude

this point with the flyle which divers ads of parliaments do give unto the

King : which term him very effedually and truly, our natural fovereign liege

lord. And as it was laid by a principal judge here prefent when he ferved

in another place, and queftion w.u> moved by fome occafion of the tide of

Bulleins lands, that he would never allow that Queen Elizabeth (I remem-
ber it for the eflicacy of the phrafe) fliould be a rtatute Queen, but a com-
mon law Queen : lb furely I fhall hardly confent that the King fliall be ef-

teemed or called only our rightful fovereign, or our lawful fovereign, but

our natural liege fovereign ; as a6ts of parliament fpeak : for as the commoil
law is more worthy than the ftatute law j fo the law of nature is more wor-
thy than them both. Having fpoken now of the King and the law, it re-

maineth to fpeak of the privilege and benefit of naturalization it felf ; and
that according; to the rules of the law of England. Naturalization is bell

difcerned in t!ie degrees whereby the law doth mount and afcend thereunto.

For it feemeth admirable unto me, to confider with what a meafureid hand,

a.nd with how true proportions our law doth impirt and confer the feveral

degrees of this benefit : the degrees are four.

. Th e firft degree of perfons (as to this purpofe) that the law takes know-
ledge of, is an alien enemy ; that is, fuch a one as is born under the obei-

fance of a prince or ftate that is in hoftility with the King of Fjigland. To
this psrfon the law giveth no benefit or protedlion at all, but if he come
into the realm after war proclaimed, or war in ixd:, he comes at liis own
peril, he may be ufed as an enemy : for the law accounts ofhim, but (aS the

fcripture laith) as of a fpy that comes to fee the weaknefs of the land.

And \o it is in 2 Ric. III. fol, 2. Neverthelefs, this admitteth a diftindlion.

For if he come with lafe condud:, otherwife it is : For then he may not be

violated, either in perfon or goods. But yet he muft fetch hjs jiiftice at the

fountain head, for none of the conduit pipes are open to him ; he can have
no remedy in any of the King's courts; but he mulf complain himfelf before

the King's privy council : there he Ihall have a proceeding fummary from
hour to hour, the caufe lliall be determined by natural equity, and not by
rules ot law ; and the decree of the council ftiall be executed by aid of the

chancery, as is 13 Ed. IV. And this is the firft degree.

The fecond perfon is an alien friend, that is, fuch a one as is born under
the obeilance of futh a King or ftate as is confederate with the King of
Etiglvid, or at leaft not in war with him. To this perfon the law allotteth

this benefit, that as the law accounts that the hold it hath over him, is but
Vol. IV. Bbb a
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^ a tranfitory hold (for be may be an enemy,) fo the law doth indue him but

with a tranfitory benefit, that h, of moveable goods and perfonal a(5tions.

But for free-hold, or leafe, or adions real or mixt, he is Jiot enabled, except

it be in autre droit. And fo it is 9 E. IV. fol. 7. 19 £. IV. lol. 6. 5 Mar.

and divers other books.

The third perfon is a denizen, ufing the word properly; (for fometimes

it is confounded with a natural born fubjedt.) This is one that is but fubditus

infithus^ or adoptivus, and is never by birth, but only by the King's char-

ter, and by no other mean, come he never fo young into the realm, or flay

he never fo long. iManfion or habitation will not indcnize him, no, nor

fweariniT obedience to the King in a leet, which doth in-law the fubjed

;

but only (as I faid) the King's grace and gift. To this peribn the law gi.

veth an ability and capacity abridged, not in matter, but in time. And as

there was a time when he was not fubjed:, fo the law doth not acknowledge

him before that time. For if he purchafe free-hold after his denization, he

may take it ; but if he have purchafed any before, he fliall not hold it : fo

if he have children after, they lliall inherit ; but if he have any before, they

fhall not inherit. So as he is but privileged a parte poji, as the fchoolmen fl

fay, and not a parte ante.
"

The fourth and laft degree, is a natural born fubjedl, which is evermore

by birth, or by ad of parliament ; and he is complete and entire. For in the

law of England there is «// ultra, there is no more fubdivifion or more fub-

tile divifion beyond thefe : and therein it feemeth to me that the wifdom of

the law (as I laid) is to be admired both ways, both becauie it diftinguifheth

fo far, and becaufe it doth not diftinguifh farther. For I know that other

laws do admit more curious diilindion of this privilege ; for the Rornam had

heiides Jus ^civitatis, which anfwereth to naturalization, yz/jy/^z-^^/V. For

although a man were naturalized to take lands and inheritance, yet he was
not enabled to have a voice at paffing of laws, or at eledion of officers. And
yet farther they have jus petitiotiis, or jus konorutn. For though a man
had a voice, yet he was not capable of honour and office. But thefe be the

devifes commonly of popular or free eflates, which are jealous whom they

take into their number, and are unfit for monarchies ; but by the law of

England the fubjed that is natural born, hath a capacity or ability to all be-

nefits whatfoever ; I fay capacity or ability : But to reduce potentiam in ac-

tum, is another cafe. For an earl of Ireland, though he be naturalized in

England, yet hath no voice in parliament of England, except he have either

a call by writ, or a creation by patent ; but he is capable of either. But
upon this quadripartite divifion of the ability of perfons, I do obferve to

your lordlliips three things, being all effedually pertinent to the queflion in

hand.

The firft is, that if any man conceive that the reafons for the Po/l-nati

might fervc as well for the Ante-natiy he may by the diftribution which
we have made, plainly perceive his error. For the law looketh not back,

and therefore cannot by any matter ex poJlfuBo, after birth, alter the ftate

of the birth ; wherein no doubt the law hath a grave and profound realbn

;

which is this, in few words, nemofubitoJingitur ; aliud eji nafci, aliud fieri:

we indeed more refped and affed thofe wortliy gentlemen of Scotland whofe
merits and converfations we know : but the law that proceeds upon general

reafon, and looks upon no mens faces, afFedeth and privilegeth thofe which
drew their firft breath under the obeifance of the King of England.

2
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^"^^' The fecond point is, that by the former diftribution, it appeareth that

there be but two conditions by birth, cither alien or natural born, {jiam ter-

tium penitui ignoratnus) It is manifeil then, th.it if the Pojl-nati of Scot-

"^^land be not natural born, they are alien born, and in no better degree at all

than Fletnmgs, French, Italia?is, SpaniJJ.\ Germans, and others, which are

all at this time alien friends, by reafon his Majefty is in peace with all the
world.

The third point feemeth to me very worthy the confideration, which is

that in all the diftributions of perfons, and the degrees of abilities or capa-
cities, the King's adl is all in all, without any manner of rerpe<5l to law or

parliament. For it is the King that makes an alien enemy, by proclaiming

a war, wherewith the law or parliament intermeddles not. So the King
only grants fafe condudts, wherewith law and parliament intermeddle not.

It is the King likewife that maketh an alien friend, by concluding a peace
wherewith law and parliament intermeddle not. It is tlie King that makes
a denizen by his charter, abfolutely of his prerogative and power, wherewith
law and parliament intermeddle not. And therefore it is ftrongly to be in-

ferred, that as all thefe degrees depend wholly upon the King's ad, and no
ways upon law or parliament; fo the fourth, although it cannot by the
King's patent, but by operation of law, yet tliat tJie law, in that operation,

refpedeth only the King's psrfon, without refped of fubjedion to law or
parliament. And thus much by way of explanation and inducenient ; which
being all matter in effed confefTed, is the ftrongeli ground-work to that

which is contradided or controverted.

There followcth the confutation of the arguments on the contrary fide.

That which hath been materially objeded, may be reduced to four

heads.

Th E firfl is, that the privilege of naturalization followeth alle^^iance and
that allegiance follov/cth the kingdom.

The fecond is drawn from that common ground, cum duojura concur-
runt in una perfona, aequum eft, ac fi cjjent in duobus ; a rule, the words
whereof are taken from the civil law ; but the matter of it is received in all

laws ; being a very line or rule of reafon, to avoid confufion.

The third confilleth of certain inconveniencies conceived to enfue of this

general naturalization, ipfo jure.
-- The fourth is not properly an objedion, but a pre-occupation of an ob-
jedion or proof on our part, by a dilfindion devifed between countries devo-
lutc by delcent, and acquired by conquefl.

For the hrll:, it is not amifs to obferve that thofe which maintain this

new opinion, whereof there is altum fikntium in our books of law are not
well agreed in what form to utter and exprefs that : for fome laid that alle-

giance hath refped to the law, fome to the crown, fome to the kingdom
Ibme to the body politick of the King ; {o there is confufion of tongues
amongfl them, as it commonly cometh to pafs in opinions that have their

foundations in fubtilty and imagination of man's wit, and not in the ground
of nature. But to leave their words, and to come to their proofs, they
endeavour to prove this conceit, by three manner of proofs : firfi:, by
reafon ; then, by certain inferences out of ftatutes ; and lailly, by certain book-
cafes, mentioning and reciting the forms of pleadings.

' The reafon they bring is this; that naturalization is an operation of the
law of England ; and fo indeed it is, tliat may be the true genui of it.

Then
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Then they add, (that granted) that the law of En^la7td is of force on-

ly within the kingdom and dominions of Knghwdy and cannot operate,

but where it is in force. But the law is not in force in Scotland, therefore

that cannot endure this lieneiit of naturalization by a Birtli in Scotland.

This reafon is plaufible and fenfible, but extremely erroneous. For the

law of Engla7td, for matters of benefit, or forfeitures in England, operateth

over the world. And becaufe it is truly fiid that refpublica continetiir poena

y

^ praemio ; I will put a cafe or two of either.

It is plain that if a fubjed: of England had confpired the death of th&

King in foreign parts, it was by the common law of F^ngland, treafon.

How prove I that? By the ftatute of 35i/. VIII. caf-. 2. wherein you fhall

find no words at all of making any new cafe of treafon which was not trea-

fon before, but only of ordaining a form of trial, ergo it was treafon before

:

And if fo, then the law of England works in foreign parts. So of con-

tempts, if the King fend his privy feal to any fubjedl beyond the feas, com-
manding him to return, and he difobey, no man will doubt but there is a

,
contempt, and yet the fadl enduring the contempt was committed in foreign

parts.

Therefore the law oi England doth extend to adls or matters done in

foreign parts. So of reward, privilege or benefit, we need feek no other

inflance than the inflance in quefVion ; for I will put you a cafe that no

man ihall deny, where the law of Engla?id doth work and confer the be-

nefit of naturalization upon a birth neither within the dominions of the

kingdom, nor King of England. By the ft:atute of 2 5 £. III. which, if you
will believe Hufjey, is but a declaration of the common law, all children

born in any parts of the world, if they be of EngUjh parents, continuing

at that time as liege fubjeds to the King, and having done no adl to forfeit

the benefit of their allegiance, are ipjo fa£io naturalized. Nay, if a ilian

look narrowly into the law in this point, he fliall find a confequence that

may feem at the firft ftrangc, but yet cannot well be avoided ; which is, that

if divers families of Englijljtnen and women plant themfelves at Middlebo-

roiigh, or at RoaJi, or at Lijlon^ and have ifiue, and their delcendants do

intermarry amongft themfelves, without any intermixture of foreign blood j

fuch defcendants are naturalized to all generations : for every generation is

ftill of liege parents, and therefore naturalized j fo as you may have whole

tribes and lineages of EngUp^ in foreign countries.

And therefore it is utterly untrue that the law 0^ England cannot operate

or confer naturalization, but only within the bounds of the dominions of

England.

To come now to their inferences upon flatutes ; the firft is out of this

ftatute which I lafi: recited. In which llatute it is faid, that in four feveral

places there are words, born within the allegiance of £«g-/rtWj or again born

without the allegiance of England, which (fay they) applies the allegiance

to the kingdom, and not to the perfon of the King. To this the anfwer

is ealy ; for there is no trope of ipeech more familiar than to ufe the place

of addition for the perfon. So we fay commonly the line of Yorky or the

line of Lancajler, for the lines of the duke of Tork^ or the duke of Lan"
eajler.

S o we fay the poffeffions of So7nerfet or Warwick, intending the poffef-

lions of the dukes of SomerJ'et, or earls of Waridck. So we fee earls fign,

Salijbury, Northampton^ for the earls of Salifiicry or Northampton. And
in the very lame m;inner the ftatute fpeuks, allegiance of England, for alle-

giance
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giancc of the King of £//i>7V/;xV/. Nay more, if there li.id been no variety in

the penning of that flatutc, tiiis colledion had had a little more force ; f(;r

thofe words might have been thou^ght to have been ufed of purpofc, and in

propriety j but you may find in three other feveral places of the iame ftatntc,

allegi.uicc and obeifance of the King of England, and cfpecially in the mate-

rial and concluding place, tliat is to iay, children whofc partnls were at the

time of their birth at the faith and obeifance of the King of England ; fo

that it is manifell by this indifferent and promifcuous ufc of both phrafes, the

one proper, the other improper, that no man can ground any inlcrence upon
thefc words, without danger of cavillation.

The lecontl ftatute out of which they infer, is a flatute made in 32
Hcnr. VIII. tr/iching the policy of Grangers and tradcfmen v/ithin this

realm. For tlvc parliament finding that they did eat the Englijhmai out of

trade, and that they entertained no apprentice^--, but of their own nation, did

prohibit that they fhould receive any apprentice, but the King's fubjedis.

In which iktute is faid, that in nine feveral places there is to be found this

context of words, aliens born out of the King's obedience ; which is pregnant

(fiiy they) and doth imply tliat there be aliens born within the King's obe-

dience. Touching this inference, I have heard it faid, qui bacret in li-

tera, haeret in cortice ; but this is not worthy the name of cortex^ it is but

viulcin corticis^ the mofs of the bark. For it is evident that the flatute

meant to Ipealc clearly and without equivocation, and to a common under-

ftanding. Now then there are aliens in common reputation, and aliens ia

precife conftrudtion of law ; the ftatute then nieaning not to comprehend
Irijhincn, or ycrfcytnen, or C.alijmen, for explanation fake, lelf the word alien

might be extended to them in a vulgar acceptance, added thofe further

words, born out of the King's obedience: Nay, what if we fliould fay,

that thofe words, according to the received laws of fpeecli, are no words

of difference or limitation, but of declaration or defcription of an alien, as

if it had been fliid, with a videlicet^ aliens ; that is, fuch as are born out 01

the King's obedience ? they cannot put us from that combudaun. Bat fura

I am, if the bark ma!:e for them, tiie pith makes for us j for the privilege or

liberty which the fhtute means to deny to aliens of entertaining apprentices,
'

is denied to none born within the King's obedience, call them aliens or what
you will. And therefore by their realbn, a Vr^l-natns of ScotLvid ihall by

that llatute keep what llranger apprentices he will, and fo is put in the de-

gree of an Englijh. The third Itatute out of which inference is m.ade, is

the ffatute ot 14 E. III. cap. folo, which hath been faid to be our very

c;iic ; and I am of that opinion too, but iliredly the other way. Therefore

to open the fcope and purpofe of that flatute : After that the title to the

crown of France was devolute to K. E. III. and that he had changed his flyle,

changed his arms, changed his feal, (as his Majefty hath done,) the fut^eft

of England (laith the Itatute} conceived a ftar that the realm of E^tghvir^

might become fubjeift to the realm of France, or to tiie King as King of

France. And I will give you the rcafons of the double fear, tliat it ihoyld

become fubjedl to the realm of France. They had this realbn of fear : Kor-
mandy had conquered England, ISormandy was feudal of France, therefoi-e

bccaufe the fupeiior ieigniory of France was now united in right with the

tenancy of Normandy, and that Eiigland, in regard of the conquell, might

be taltcn as a perquifite to Nor?nandy, they had probable rcaibn to fear

that the kingdom of England might be drawn to be fubjed; to the realm of

France. The other fear that Z^?/^A7.W might become fubjc6t to the King as

Yb'L.IV. Ccc king



194 ^ASE OF THE POST-NATl OF SCOTLAND.^
King of France, grew no doubt of this forefight, tliat tiie Kings oi' J^jfg^.

Lind might be like to m:ike their inanlion and feat of their cftate in France'^ '

in regard of the climate, wealth, and glory of that kingdom; and thcrcfbyj-'l

the kingdom of Englcind might be governed by the King's mandates and prc-^ -^

ccpts illaing, as from the King of France. But they will fay, whatlbever fhei
[

occafion was, here you have the diirerence authoriled of fubiedion io a King^

generally, and fubjedion to a King as King of a certain Kingdom : but to thjs'"

I give an anfwcr three-fold : . •;•

First, it preflcth not the queftion ; for doth any man lay that a Poji-.

.

natm of Scotland is naturalized in England, becaufe he is a fubjedl of the> .

King, as King of England'? No, but generally becaufe he is the King^» i

fubjedt.
"

|.i

Secondly, The fcope of this law is to make a diftindion between crown';I

and crown ; but the fcope of their argument is to make a difference be-

tween crown and perlbn, Laftly, this ftatute (as I faid) is our very cafe re-

torted again ft them ; for this is a dired ftatute of feparation, which pre- ^

fuppofeth that the common law had made an union of the crowns in Ibmeii-'

degree, by virtue of the union in the King's perfon : if this ftatute had not

been made to ftop and crofs the courfe of the common law in that point,

as if Scotland now flwuld be fuitors to the King, that an ad: might pals to

like eftedt, and upon like fear. And therefore if you will make good your

diftindion in this prefent cafe, fl:iew us a ftatute for that. But I hope yoii i

can ftiew no ftatute of feparation between England and Scotland. And if

any man fay that this was a ftatute declaratory of the com.mon law, he doth

not mark how that is penned : for after a kind of hiftorical declaration in

the preamble, that England was never fubjed to France, the body of iho '

ad is penned thus : The King doth grant and eftablifli ; which are words

merely introdudive novae legis, as if the King gave a charter of franchise,

and did inveft by a donative, the fubjeds of England with a new privilege

or exemption, which by the common law they had not.

To come now to the book-cafes which they put ; which I will couple

together, becaufe they receive one joint anfwer.

The firft is 42 E. III. fol. where the book faith, exception was taken

that the plaintiff was born in Scotland at Rofs, out of the allegiance of

England.

The next is 22 H. Yl.fol. 38. Adrian's cdSc ; where it is pleaded that

a woman was born at Bruges, out of the allegiance of England.

The third is 13 Eliz. Dyer, fol. 300. where the cafe begins thus ; Dclfor

Story qui notorie dignoj'citur ejje fubditus regni Angliae. In all thefe three

(fay they) that is pleaded that the party is lubjed of the kingdom of Eng-

land, and not of the King of England.

To thefe books I give this anf\ver, that they be not the pleas at large,

but the words of the reporter, who fpeaks compendioufly and narratively,

and not according to the folemn words of the pleading. If you find a Gale

put, that it is pleaded a man was feized in fee-fimple, you will not infer

upon that, that the words of the pleading were in infcodo Jimplici, hm/idi cy
hacredtbus fuis. But ihew me fome precedent of a pleading at large, of ;m-

tus fub ligeantia regni Angliae ; for whereas Mr. Walter faid that pleadings

are variable in this point, he would fain bring it to that •, but there is no

luch matter ; for the pleadings are conftant and uniform in this point : they

may vary in the word, fides, or ligeantia, or obedicntia, and fome other cir- •

cumftances ; but in the form of regni and regis they vary not : neither can
^- there.
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there, as- 1 am perliiadcd, be any one inllance fhewed forth to the contrary.

Sse 9 Eliz 4. Baggoff. yl/Jize, fol. 7. where the pleading at large is eiitred

in the book ; there you have aUenigcua natiis extra Ugeantiam domini re-

<ris ybiglicw. See the precedents in the book of entries, PL 7. and two other

places ; for there be no more : and tliere you (hall find ftill ////; Ugcantia do"

mini rcgis^ or extra Ugeantiam domini regis. And therefore the forms of plea-

ding, which are things fo reverend, and are indeed towards the reafons of

the law, as palma, and pugniis, containing tlie reafon of the lav/, opened

or unfolded, or dilpbyed, they make all for us. And for the very words of

reporters in books, you muft acknowledge and fay, ilicet obriiimur fiitmero.

For you have 22 /Jj. PL 25. 2y ylj]. the Prior of Shells cafe, PL 48.

14 H. IV.foL \g. 3 H. Vl.foL 35. 6 H. VIII. in my Lord Dyer, foL 2.

In all thefe books, the very words of the reporters have the allegiance of the

King, and not the allegiance oi England. And the book in the 24 Eliz. 3.

which is your bell book, although while it is toffed at the bar, you have

fometimcs the word allegiance of England, yet when it comes to Thorp,

chief juftice, to give the rule, he faith, v/e will be certified by the roll, whe-
ther /6Vo^/j//i/ be within the allegiance of the King. Nay, that farther form

of pleading beateth down your opinion. That it fufficeth not to fay that he

is born out of the allegiance of the King, and flay there, but he muft fliew

in the afhrmative, under the allegiance of what King or flate he was born.

The reafon whereof cannot be, becaufe it may appear whether he be a friend

or an enemy, for that in a real adion is all one : nor it cannot be becaule

jllue Ihall be taken thereupon ; for the ifilie muft arife on the other fide up-

on indigena pleaded and traverfed. And therefore it can have no other

reafon, but to apprize the court more certainly, that the country of the b'rlh

is none of thole that are fubjedl to the King. As for the trial, that it f! -culd

be impoffible to be tried, I hold it not worth the anfwerlng -, for tlie 'venire

facias Ihall go either where the natural birth is laid, although it be but by

fidlion, or if it be laid according to the truth, it fhall be tried where the ac-

tion is brought, otherwife you fall upon a main rock, that breaketh your ar-

gument in pieces; for how (hould the birth of an IriJJjinan be tried, or of a

Jerfeyman ? Nay, how Ihould the birth of a fubjedl be tried, that is born

of Englip parents in Spai7t or Florence, or any part of the world ? For to all

thefe, the like objeftion of trial may be made, becaufe they are within no
counties, and this receives no anfwer. And therefore I will now pafs on to

the fecond main argument.

It is a rule of the civil law, fay they, cum duo jura, &c. when two
lights do meet in one perfon, there is no confufion of them, but they remain

j'.iil in eye of law dillinil, as if they were in fevcral perfons, and they bring

examples of one man biliiop of two lees, or one perfon that is redlor of two
churches. They lay, this unity in the bithop or the reftor doth not create

.

any privity between the parifliioners or diocefeners, more than if there were

leveral bilhops, or feveral parfons. This rule I allow (as was faid) to be a

rule not of the civil law o]:ly, but of common reafon, but receiveth no for-

ced or coined, but a true and found diftinftion or limitation, which is, that

it evermore taileth and deceiveth in cales where there is any vigour or ope-

ration of the natural perfon ; for generally in corporations the natural body

is but luffiucimcntiim corporis corporati, it is but as a ilock to uphold and

bear out the corporate body, but otherwife it is in the cafe of the crown, as

ihall be manifetlly proved in due place. But to Ihew that this rule recei-

veth this diflindion, I will put but two cafes : the llatuteof the 21 H. VIII.

ordaincth

195
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ordaineth that a marqucfs may t-etain fix chaplains qunlified, a lord t'C^fm^^

of En(y/a/id four, a privy conn fcllor three. The Lord Trcifuvcr P^u/rt wns

marqiiefs of JVinchcJler, Lord Trcafurcr of England and Privy Ccmiellor aH ar

once. Queftion wa?, wliether he fliouid qiuilify thirteen chaplains i* Now
by the rule cum duo jura he fhould ; but adjudged he fhould not. AitJ the

reafon was becaufe the attendance of chaplains concerned and rcfptctcd' his

natural perfon j he had but one foul, tliough he had three ofnccs. The o^her

cafe which I will put is the cafe of homage : a man doth homage to his lord

for a tenancy held of the manor of DtiL'; there defcendeth unto him after-*

wards a ten.iucy held of the manor of Sale, which manor of Sale is likewife

in the hands of the fane lord. Now by the rule cum din jura, he flioiild do

homage again, two tenancies and two ieigniories, though but owz tenant and

one lord, aequiim ejl ac fi ejj'et in diiohus : But ruled that he Hionld not do

iiomage .-gain : nay in the cafe of the King he fliall not pay a fcccnd refpcdt

of laomage, as upon grave and deliberate confideration it was refoh-ed,

24 Hin. VIII. and ufus Jcaccarii, as is there faid accordingly. And the rea-

fon is no other but becaufe when a man is fworn to his lord he cannot be

fworn over again : he hath but one confcience, and the obligation of this

oath trencheth between the natural perfon of the tenant and the natural

perfon of the lord. And certainly the cafe of homage and tenure, and of

homage liege, which is one cafe, arc things of a near cature, five that the

one is much inferior to the other ; but it is good to behold thefe great mar-

ters of ftate in cafes of lower element, as the eclipfe of the fun is ufed to be

in a pail of water.

The third main argument containeth certain fuppofed inconvcnicnci^,

which may enfue of a general naturalization ipj'o jure, ot which kind three

have been efpecially remembred.

The firft is the lofs of profit to the King upon letters of denization and

purchafes of aliens.

The fecond is the concourfe of Scot/men into this kingdom, to the in-

fcebling of that realm of Scotland in people, and the impoverifhing of this

jealm of England in wealth.

The third is, that the reafon of this cafe flayeth not within the compafs

of the prefent cafe ; lor although it were feme reafon that Scctjmen were

naturalized, being people of the fame ifland and language, yet the reafon

which we urge, which is, that they are fubjed: to the fame King, may be

applied to perfons every way more ellranged from us than tlicy are ; as if in

future time in the King's defcendants, there fliould be a nratch with Spain,

and the dominions of Spain fhould be united with the crown of England, by

oric reafon (fay they) all the JVeJl-hidies fliould be naturalized ; which are

people not only alterins Joli, but alterins coeli. To theie conceits of incon-

venience, how eafy it is to give anfwer, and how weak they are in them-

felves, I think no man that doth attentively ponder them, can doubt ; for

how fmall revenue can arife of fuch denizations, and how honourable it

were for the King to take efchcats of his fubjed-s, as if they were foreigners

(for feizure of aliens lands are in regard the King hath no hold or command
of their perfons and fervices) every one may perceive. And for the con-

fluence of Scotfmen, I think we all conceive the fpring-tide is paft at the

King's firft coming in. And yet we fee very few families of them through-

out the cities and boroughs of England. And for the naturalizing of the

Indies we can readily help that, when the cafe comes ; for we can make an

adt of parliament of feparation if we like not their conlbrt. But thefe ' be-

ing
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ing realbas politick, and not legal, and we are not now in parliament,

but before a judgment feat) I will not meddle with them, efjx-cially lincc I

have one anfwer which avoids andconfounds all their objedtions in law ; which
is; that the very felf-lame objedtions do hold in countries purchafed by con-

quell. I'or in fubjedls obtained by con(]ueft, it were more profit to indeni-

zate by the poll ; in fubjeds obtained by conqueft, they may come in too falf.

And if King Henry VII. had accepted the offer of Chrijiopher Columbus,

whereby the crown of England had obtained the Indies by conqueft or oc-

cupation, all the Indies had been naturalized by the confeffion of the ad-

verfe part. And therefore fince it is confefled, that fubjcdts obtained by

conoueft are naturalized, and that all thefe objedtions are common and in-

different, I'S well to cafe of conqueit as cafe of defcent, thefe objedtions ar«

in themfelves deltroyed.

An d therefore to proceed now to overthrow that diflindtion of defcent

and conqueft. Plato faith well, the ftrongeft of all authorities is, if a man
can allege the authority of his adverlaries againft himfelf, we do urge the

confelTion of the other fide, that they confcffed the Irijh are naturalized j

that they confefs the fubjedts of the illes of yerfey and Guernfey^ and Ber-

wick to be naturalized, and the fubjedts of Calais and 'Touryiay when th;iy

were Englijlj were naturalized j as you may find in the 5 E. VI. in ZHvr, upon

the queltion put to the judges by Sir Nicholas Bacon, Lord Keeper.

To avoid this, they fly to a difference, which is new coined, and is (I

fpeak not to the difidvantage of the perfons that ufe it ; for they are driven

\<a\\. tanqiiam ad ultimmn refugium ; but the difference itfelf;) it is, I fay,

full of ignorance and error. And therefore to take a view of the fupports

of this difference, they allege four reafons.

The firft is, that countries of conqueft are made parcel of England •> be-

caufe tliey are acquired by the arms and treafure of England. To this I

anfwer, that it were a very ftrange argument, that if I wax rich upon the

manor of Dale, and upon the revenue thereof purchafe a clofe by it, that it

lliould make that parcel of the manor o^ Dale. But I will fet this new learn-

ing on ground with a queftion or cafe put. For I oppofe them that hold

this opinion with this queftion, if the King Ihould conquer any foreign coun- .

try by an army compounded oi Englifl:>men and Scot/men, as it is like when-
foever wars arc, fo it will be, I demand whether this country conquered

iliall be naturalized both in England and Scotland, becaufe it was purchaled

by the joint arms of both ? And if yea, whether any man will think it rea-

fonable, that fuch fubjedts be naturalized in boch kingdoms ; the one king-

dom not being naturalized towards the other ? Thefe are the intricate confe-

quences of conceits.

A SECOND reafon they allege is, that countries won by conqueft become
fubjedt to the laws of England, which countries patrimonial are not, and

that the law doth draw the allegiance, and allegiance naturaliz.uion.

But to the major propofuion of that argument, touching the dependency

of allegiance upon law, fomewhat hath been already fpoken, and full an-

fwer Ihall be given when we tome to it. But in tliis place it (ball futrice to

lay, that the minor propofition is falfe ; that is, that the laws of England

are not fuperiiiduccd upon any country by conqueft ; but that the old laws

rem.iia until tiie King by his proclamation or letters patent declare other

laws ; and then if he will he may declare laws which be utterly repugnant,

and differing from the laws of England. And hereof many ancient prece-

dents and records may be ihewed, that the reafon why Ireland is fubject to

the laws of England is not itifo jure upon conqueft, but crew bv a cliarter

Vol. IV.
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bf King 'John j and that extended but to fo much as was then in the King's'

pofleirion ; for there are records ii* the time of King R. I. and II. of divef*

particular grants to fundry fubjefts of Ireland and their heirs, that they might
ufe and obferve the laws of Englaiid.

The third reafon is, that there is a politick necefTity of intermixture of

people in cafe of fubjedion by conqueft, to remove alienations of mind, and
to fecure the ftate, which holdeth not in cafe of defccnt. I Icrc I perceive

Mr, Walter hath read fomewhat in matter of ftate ; and fo have 1 likewile
j

though we may both quickly lofe our felves in a caufe of this nature. I find

by the befl: opinions, that there be two means to afTure and retain in obe-

dience countries conquered, both very differing, almofi: in extremes, the one

towards the other.

Th e one is by colonies, and intermixture of people, and tranfplantation

{jf families, which Mr. Walter fpoke of ; and it was indeed the Roman man-
ner : but this is like an old reliquc, much reverenced, and almoit never ufed.

But the other, which is the modern manner, and almofi: wholly in pradice

and ufe, is by garifons and citadels, and lifts or companies of men of war,

and other like matters of terror and bridle.

To the firft of thefe (which is little ufed) it is true that naturalization doth

fconduce, but to the later it is utterly oppofite, as putting too great pride

and means to do hurt in thofe that are meant to be kept fhort and low.

And yet in the very firft cafe of the Roman proceeding, naturalization did

never follow by conqueft^ during all the growth of the Roman empire ; but

was ever conferred by charters or donations, fometimes to cities and towns,

fometimes to particular perfons, and fometimes to nations, until the time of

Adrian the Emperor, and the law in Orhe romano : and that law or conlii-

tution is not referred to title of conqueft and arms only, but to all other

titles ; as by the donation and teftament of Kings, by fubmilTion and dedi-

tion of Itates, or the like : fo as this difference was as ftrange to them as

to us. And certainly I fuppofe it will found ftrangely in the hearing of fo-

reign nations, that the law o£ England Ihould if>/o jaSlo naturalize fubjeds

of conquefts, and fhould not naturalize fubjeds which grow unto the King

by defcent ; that is, that it fliould confer the benefit and privilege of natu-

ralization upon llich as cannot at the firft but bear hatred and rancour to the

ftate of England, and have had their hands in the blood of the fubjefts of E^ig-

lafidy and fhould deny the like benefit to thofe that are conjoined with

them by a more amiable mean ; and that the law of England fhould confer

Naturalization upon flaves and vaffals (for people conquered are no better in

the beginning) and ftiould deny it to freeinen : "I fay it will be marvelled

at abroad, of what complexion the laws of England be made that breedeth

fuch differences. But there is little danger of fuch fcandals ; for this is a dif-

ference that the law of England never knew.

The fourth reafon of this difference is, that in cafe of conqueft the terri-

tory united can never be feparated again. But in cafe of defcent, there is

a poffibility ; if his Majelty's line fliould fail, the kingdoms may fever again

to their refpedtive heirs ; as it is in the cafe of 8 Hen. VI. where it is laid,

that if land defcend to a man from the anceftor, on the part of his father, and

a rent iffuing out of it from an anceftor, on the part of the mother ; if the

party die without ifilie, the rent is revived. As to this reafon I know well

the continuance of the Kinsi's line is no lefs dear to thofe that allege the

reafon than to us that confute it. So as I do not blame the pafling of thefJ

reafon : but it is anfwered with no great difiiculty j for firfl the law doth ne-

vu;r
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ver refpedl remote and foreign poifibilities, as notably uppsarcd in the great

cafe between Sir Hugh Cbolinley and Hculford in the txheqiier, where one

in the remainder, to the end to bridle tenant in tail from fuftering a com-
mon recovery, granted his remainder to the King ; and becaufe he woLild be

fine to have it out again without charge or trouble when his turn was ferved,

he limited it to the King diu'ing tiic life of tenaiit in tail. Queftion g:vw
whether this grant of remainder were good, yea or no. And it was laid

to be frivolous and void, becaufe it could never by any pollibility execute j

for tenant in tail cannot furrender ; and if he died, the remainder iikewife

ceafed. To which it was anlwered, that there was a pollibility that it might

execute, which was thus : Put Cak, that tenant in tail ihould enter into re^

ligion, having no iilae ; then the remainder ihould execute, and the King
fhould hold the land during the natural life of tenant in tail, notwithft.nd-

ing his civil deatli. Bat the court una voce exploded tliis reafon, and faid,

that monafieries were down, and entries into religion gone, and they mufl
be up again ere this could be ; and that the law did not refped: fuch remote

and foreign pollibilities ; and fo we may hold this for the like : for I think

we all hope, that neither of thole days lliall ever come, either for mona-
fieries to be reflored, or for the King's line to fail ; but the true anfwer is^

that the poflibility fubfequent, remote or not remote, doth not alter the

operation of law for the prefent. For that fliould be, as if ii'. cafe of the

rent wliich you put, you fhould fay, that in regard that the rent may be fe-

vered it ihould be faid to be in ejjt' m the mean time, arid fhould be grantable,

which is clearly otherwife. And fo in the principal ealc, it that fhould be

(which God of his goodncfs forbid) ccfjantc caufd ccfjut eff^^us^ the bene-

fit of naturalization for the time to come is diffolved. But that akereth not

the operation of the law ; rebus Jic fiantibus. And therefore I conclude,

that this difference is but a devife full of weaknefs and ignorance ; and that

there is one and the lame realbn of naturalizing fubjecfs by defcent, and fub-

jedls by conquefi: ; and that is the union in the perfon of the King j and
therefore that tlie cafe of Scotland is as clear as that of Ireland, and they

that grant the one cannot deny the other. And fo I conclude the fecond

part touching confutation.

To proceed therefore to the proofs of our part, your lordfhips cannot but

know many of them muft be already fpent in the anfwer which we have

made to the objed;ions. For corruptio iinius, generatio alterius^ holds as well

in arguments as in nature, the dellrudlion of an objeftion begets a proof. But
neverthelefs, I will avoid all iteration, left I lliOuld feem either to diftradl

your memories, or to abufe your patience ; but will hold my felf only to thele

proofs, which itand fubltantially of themfelves, and are not intermixed with

matter of con futp-tion. I will therefore prove unto your lordfliips, that the

pojl-natus of Scotlaiid is by the law of England natural, and ought fo to be

adjudged by three courfes of proof.

1. First, upon point of favour of law.

2. Secondly, upon reafons and authorities of law.

3. And lailly, upon former precedents and examples.

1. Favour of law : what meaii I by that ? The law is equal, and favourelh

not : it is true, not perfons, but things or matters it doth favour. Is it not

a common principle, that the Liw favoureth three things, life, liberty, and
dower ? And what is the reafon of this favour ? 'Tis becaufe our law is groun-

ded upon the law of nature. And thefe three things do flow from the

law of nature, prelervation of life natural, liberty, which every beafl or bird

feeketh
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Iceketh and affedeth naturally, the fociety of man and wife, whereof dower

is the reward natural. It is well, doth the law favour liberty fo Jiiphly, us

a man (liall cnfranchife his bondman when he thinketh not of it, by gi anting

to him lands or goods ? And is the rcafon of it quia natiira onirics homiiwi

crant I'lbcri ? And that fervitude or villcnage doth crofs and abridge the law

of nature? And doth not the felf-fame reafon hold in the jnefent cafe ? For

my lords, by the law of nature all men in the world are naturalized one to-

wards another; they were all made of one lump of earth, of one breath of

God ; they had the fame common parents: nay, at the hrll tlity were, as

the fcripture flieweth, unius lahii, of one language, until the curfe ; which

curfe (thanks be to God) our prefent cafe is exempted from. It was civil

and national laws that brought in thefe words, and diffeicnces of crocs and

cxtcrus^ alien and native. And therefore bccanfe they tend to abridge tJie

law of nature, the law favoureth not them, but takes them ftridly ; even

as our law hath an excellent rule, that cuftoms of towns and boroughs fhall be

taken and conflrued ftridly and precifely, becaufe they do abridge and dero-

gate from the law of the land. So by the fame reafon all national laws

whatfoever are to be taken ftridlly and hardly in any point, wherein they

abridge, and derogate from the law of nature. V/hcreupon I conclude that

your lordfhips cannot judge the law for the other fide, except the cale be

luce clarius. And if it appear to you but doubtful, £S I think no man in his

right fenfes but will yield it to be at leaft doubtful, then ought your lord-

iliips (under your corretffion be it fpoken) to pronounce for us, becaufe of

the favour of the law. Furthermore as the law of England muft favour

naturalization, as a branch of the law of nature, fo it appears manifeftly, that

it doth favour it accordingly. For is it not much to make a fubjecl natura-

lized ? By the law of England, it fhould fuffice, either place or parents, if

he be born in England it is no matter though his parents be Spaniards, or

what you will. On the other fide, if he be born of EngUjh parents, it

ilcilleth not though he be born in Spain, or in any other place of the world.

In fuch fort doth the law of England open her lap to receive in people to

be naturalized, which indeed flieweth the wifdom and excellent compofition

of our law. And that it is the law of a warlike and magnanimous nation,

fit for empire. For look, and you fliall find that fuch kind of efbates have

been ever liberal in point of naturalization : whereas merchant-like and cn-

vious eftates have been otherwife. For the reafons of law joined witJi au-

thorities, I do firft obferve to your lordflfips, that our afilrtion or affirmation

is fimple and plain : that it fufficeth to naturahzation, that there be one

King, and that the party be natus adjidem regis, agreeable to the definition

of Littleton, which is, alien is he which is born out of the allegiance of our

lord the King. They of the other fide fpeak of relpedls, and quoad and qua'

tenus, and fuch fubtilties and diflinftions. To maintain therefore our al-

fertion, I will ufe three kinds of proofs.

The firft is, that allegiance cannot be applied to the law or kingdom,

but to the perfon of the King, becaufe the allegiance of the fubjecl is more
large and fpacious, and hath a greater latitude and comprehenlion than the

law or the kingdom. And therefore it cannot be a dependency of that,

without the which it may of itfelf fubfift.

The fecond proof which I will ufe, is, that the natural body of the King
hath an operation and influence into his body politick, as well as his body
politick hath upon his body natural ; and therefore that although his body
politick of Kbg of England, and his body politick cf King of Scotlnnd

be
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be feveral and diftindl, yet neverthelefs his natural perfon, which is one, Jiatli

an operation upon both, and createth a privity between them.

And the third proof is the binding text of five feveral flatutes.

For the firft of thefe I fliall make it manifell, that the allegiance is of a

greater extent and dimenfion than laws or kingdom, and cannot confill: by
the laws merely ; becaufe it began before laws, it continucth after laws, and
it is in vigour where laws are liifpended and have not their force. That it

is more ancient than law appeareth by that which was Ipoken in the be<yin-

ning by way of inducement, where I did endeavour to demonftrate, thilt

the original age of kingdoms was governed by natural equity, that Kino-s

were more ancient than law-givers, that the lirft fubmiffions were hmple,
;ind upon confidence t(5 the perfon of Kings, and that the allegiance of llib-

je<ffs to hereditary monarchies can no more be faid to conlil]: by laws, than

the obedience of children to parents.

That allegiance continueth after laws, I will only put the cafe, which
was remembred by two great judges in a great affembly, the one of them
row with God : which was ; that if a King of England fliould be expulfed

his kingdom, and fome particular fubjed:s fliould follow him in flight or exile

in foreign parts, and any of them there fliould confpire his death ; that upon
his recovery of his kingdom, fuch a fubjedt might by the law of England be
proceeded with for treafbn committed and perpetrated at what time he had
no kingdom, and in place where the law did not bind.

Th at allegiance is in vigour and force where the power of law hath a
cefTation appeareth notably in time of wars, for ///?«/ leges inter ay-ma. And
yet the fovereignty and imperial power of the King is fo far from being then
extinguiflied or fulpended, as contrariwife it is raifed and made more abfo-

lute } for then he may proceed by his fupreme authority, and martial law,

without obferving formalities of the laws of his kingdom. And therefore

whofoever fpeaketh of laws, and the King's power by laws, and the fubjeds

obedience or allegiance to laws, fpeak but of one half of the crown. For
BraSlon out oi'Jiijlinian doth truly define the crown to confifl: of laws and
arms, power civil and martial, with the latter whereof the law doth not in-

termeddle ; fo as where it is much fpoken, that the fubjeds of England are

under one law, and the fubjetls of Scotland are under another law, it is true

at Edinburgh or Stirling, or again in Eondon or Tork j but if EngUJljinen

and Scotjhien meet in an army royal before Calais, I hope then they are

under one law. So likewife not only in time of war, but in time of pere-

grination : If a King of England travel or pafs through foreign territories,

yet the allegiance of his fubjeds followeth him ; as appeareth in that notable

cafe which is reported in Fleta, where one of the train of King Edward Ti

as he pafl: through France from the Holy Land, imbezelled fome filver plate

at Paris, and jurildidion was demanded of this crime by the French King's

counfel at law, ratione foil, and demanded likewife by the ofScers of King
Edisard ratione perfonae ; and after much fblemnity and contelfation and
interpleading, it was ruled and determined for King Edivard, and the party

tried and judged before the knight marflial of the King's houfe, and hang'd
after the Engl'p hw, and execution in St. Gentiains meadows. And fo much
for my firft proof.

Fo R my lecond main proof, that is drawn from the true and legal dif^inc-

tion of the King's feveral capacities ; for they that maintain the contrary

opinion do in effedt deflroy the whole force of the King's natural capacity^

as if it were drowned and fwallov/ed up by his politick. And therefai'e I

Vol. IV. E e e will
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will firfl: prove to your lordrhlps, tliat his two capacities ai'e in no fort coi;-

founded. And fecondly, that as his capacity politick worketh lb upon his

natural pcrfon, as it makes it differ from all other the natural perfons of his*

fubjefts } fo e convcrfb, his natural body worketh fo upon his politick, as-

the corporation of the crown utterly difFereth from all other corporations

within the realm.

For the firft I will vouch you the very words which I \'.n(\ in tliat notable cafe

of the duchy, where the queftion was, whether the grantsof King £Jicw^ VI.

for duchy lands fliould be avoided in points of nonage. The cafe, as your

lordfliips know well, is reported by Mr. Plowden as the general refolution

of all the judges of Englnnd^ and the King's learned counll-l^ R'^uJ'-jjcil the

foUicitor only except ; there I find the faid words, comment, fol. 2
1
5. There

is in the King not a body natural alone, nor a body politick alone, but a

body natur.'.l and politick together : corpus corporaliim in corpore naturaliy

(^ corpus naturale in corpore cortoratp. The like I find in tlie great cale of

the \joxA Berkley fet dov/n by the fame reporter, comment, fol. 234. Though

-

there be in the King two bodies, and that thofe two bodies are conjoined,

yet are they by no means confounded the one by the other.

Now then to fee the mutual and reciprocal intercourfe, as I may term it,

or influence, or communication of qualities that thefe bodies have one upon

the other : The body politick of the crown indueth the natural perfon of

the King with thefe perfedfions. That the King in law {hall never be fiiid

to be within age : that his blood flrall never be corrupted ; and that if he

were attainted before, the very aflumption of the crown purgeth it. That

the King fliall not take but by matter of record, although he take in his na-

tural capacity as upon a gift in tail. That his body in law fliall be faid to

be as it were immortal j for there is no death of the King in law, but a de-

mife, as it is termed : with many other the like privileges and differences

from other naoiral perfons too long to rehearfe, the rather becaufe the queftion

iaboureth not in that part. But on the contrary part let us fee what ope-

rations the King's natural perfon hath upon his crown and body politick :

of which the chiefefl: and greatefl is, that it caufeth the crown to go by de-

fcent, which is a thing ftrange, and contrary to the ccurfe of all corpora-

tions, which evermore take in fuccefTion, and not by dcfcent ; for no man
can fliew me in all the corporations of England^ of v.'hat nature foeveryb

whether they confift of one perfon, or of many; or whether they be tem-r.^.

poral or eccleliaflical, any one takes to him and his heirs, but all to him an(t>

his fuccefTors. And therefore here you may fee what a weak courfe that is^'»

to put cafes of bifhops and parfons, and the like; and to apply them to the

crown. For the King takes to him and his heirs in the manner of a natural

body, and the word fuccefTors is but fuperfiuous ; and where that is ufed, that

is ever duly placed after the word heirs, the King, his heirs and fucceffors.

Again no man can deny but uxor ^ Jilius funt nomina naturae. A
corporation can have no wife, nor a corporation can have no fbn : how Is it

then that it is treafbn to compafs the death of the Queen or of the Prince ?

There is no part of the body politick of the crown in either of them, but it

is entirely in the King. So likewife we find in the cale of the Lord Bcrk}e\\

the queftion was whether the ftatute of 35 He?2ry VIII. for that part which

concerned Queen Katharine Pars jointure were a publick adt or no, of

which the judges ought to take notice, not being pleaded ; and judged a

publick adl. So the like queftion came before your lordfliip, my Lord Chan-

cellor, in Serjeant HeaWs, cafe ; whether the ftatute of 1 1 Echvard III. con-

cernin<r
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cerning the intailing of tlie cUikcdoin of Cormvnll to the Prince were a pub-
lick aft or no, and ruled likewifc a publick ad. Why ? No man can af-

firm but thefe be operations of law,_ proceeding from the dignity of the na-

tural pcrfon of the King ; for you fhall never find that another corporation

whatioever of a bifliop or inafler of a college or mayor of London worketh

any thing in law upon tlie wife or fon of the biOiop or the mayor. And
to conclude this point, and withal to come near to the cafe in queftion, I

will fliew you where the natural perfbn of the King hath not only an opera-

tion in the cafe of his wife and children, but likewifc in the cafe of his

fubjedts, which is the very queftion in hand. As for example, I put this

cafe : Can a Scot[man who is a fubjcft to the natural perfon of the King,

and not to the crown of England ; can a Scotfman, I fay, be an enemy
by the law to the fubjefts of England f Or muft he not of neceffity if he

fl^xOuld invade England be a lebel and no enemy, not only as to the King,

but as to the fubjedl: ? Or can any letters of mart or reprilal be granted

againft a Scotfman that fliall fpoil an EngUJhniaji s goods at fea ? And cer-

tainly this cafe doth prcfs exceeding near the principal cafe ; for it proveth plainly,

that the natural perlbn of the King hath fuch a communication of qualities

with his body politick, as it makes the fubjecfts of either kingdom fl:and in

another degree of privity one towards the other, than they did before. And
fo much for the fecond proof.

For the five adls of parliament which I fpoke of, which are concluding

to this quedion :

Th e firfl: of them is, that concerning the banifliment of Hugh Spencer iit

the time of King Edward II. In which aft there is contained the charge and

iiccufation whereupon his exile proceeded. One article of which charge i^

fet down in thefe words : Homage and oath of the fubjeft is more by reafon of

the crown than by reafon of the perfon of the King. So that if the King
doth not guide himfelf by reafon in right of the crown, his lieges are bound
by their oath to the crown to remove the King.

By which aft doth plainly appear the perilous confequence of tins di-

ftinftion concerning the perfon of the King and the crown. And yet I do

acknowledge juflly and ingenuoufly a great difference between that afTer-

tion and this, which is now maintained : for it is one thing to make things

diflinft, another thing to make them feparable, aliud eft diJlinBio, aliiid fe-

paratio ; and therefore I afTure myfeif, that thofe that now ufe and urge that

j

diftinftion do as firmly hold, that the llibjeftion to the King's perfon and to

the crown are infeparable, though diftinft, as I do. And it is true that the

poifon of the opinion and afiertion of Spencer \s like the poifon of a Icorpion,

more in the tail than in the body : for it is the inference that they make, which

is, that the King may be depofed or removed, that is the treafon and dif-

loyalty of that opinion. But by your leave, the body is never a whit the

more wholclbme meat for having luch a tail belonging to it : therefore we
fee that is locus Inbricus, an opinion from which a man may eafily Aide into-

I

an abfurdity. But- upon this aft of parliament, I will only note one circum-

flance more, and fo leave it, which may add authority unto it in the opinion

of the wifeft ; and that is, that thefe Spencers were not ancient nobles or

Kl great patriots that were charged and profecuted by upftarts and favourites :

for then that might be faid, that it was but the aftion of fome flatterers, who
ufe to extol the power of monarchs to be infinite : but it was contrary ; a pro-

fecution of thofe perfons being favourites by the nobility, fo as the nobility

themfelves which leldom do fublcribe to the opinion of an infinite power of

monarchs.
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monarchs, yet even they could not endure, but their blood did rife to hear

that opinion, that fubjedtion is owing to the crown rather than to the perfon

of the King.

The fecond ad of parliament which determined this cafe, is the scl of

recognition in the firft year of his Majefty, wherein you fliall find, that in

two feveral places, the one in the pre;\mble, the other in the body of the ad,

the parliament doth recognize, that thcfe two realms of England and Scot-

land are under one imperial crown. The parliament doth not fay under

one monarchy or King, which might refer to the perfon, but under one im-

perial crown, which cannot be applied but to the fGvereign power of regi-

ment comprehending both kingdoms. And the third adt of parliament is

the ad made in the fourth year of his Majefty's reign, for the -abolition of

hoftile laws -, wherein your lordlliips fliall find likewife in two places, that the

parliament doth acknowledge, that there is an union of thefe two kingdomv

already begun in his Majefty's perfon : So as by the declaration of that ad,

they have not only one King, but there is an union in inception in tlie king-

,doms themfelves.

These two are judgments In parliament by way of declaration of law,

againfl which no man can fpeak. And certainly thefe are righteous and true

judgments to be relied upon ; not only for the authority of them, but for

the verity of them , for to any that fhall well and deeply weigh the effeds

of law upon this conjundion, it cannot but appear, that although partes in-

tegrales of the kingdom (as the philofophers fpeak) fuch as the laws, the

officers, the parliament, are not yet commixed ; yet neverthelels there is but

one;, and the feli-lamc fountain of fovereign power depending upon the an-

cient fubmilfion, whereof I fpake in the beginning j and in that fenfe the

crowns and the kingdoms are truly faid to be united.

And the force of this truth is fuch, that a grave and learned genrieman

that defended the contrary opinion, did confefs thus far : That in ancient

times when monarchies (as he faid) were but heaps of people without any

exad form of policy ; that then naturalization and communication of privi-

leges did follow the perfon of the monarch ; but otherwife, fince flates are

reduced to a more exad form : fo as thus far we did confent ; but ftill I differ

from him in this, that thefe more exad forms wrought by time and cuflom,

and laws, are neverthelefs flill upon the firil: foundation, and do ferve only to

perfed and corroborate the force and bond of the firft fubmiffion, and in no

fort to dilannul or deftroy it.

And therefore with thefe two ads do I likewife couple the ad of 14
Edward III. which hath been alledged of the other fide. For by collating

of that ad with this former too, the truth of that we affirm will the more
evidently appear, according unto the rule of reafon : oppojita jiixta fe poftta

magis eliicej'cunt. That ad of 14 is an ad of feparation. Thefe two ads
formerly recited are .ads tending to union. This ad is an ad that maketh
a new law -, it is by the words oi grant and elbblifli. Thefe two ads de-

clare the common law, as it is, being by words of recognition and confefiion.

And therefore upon the difference of thefe laws you may fubflantially

ground this pofition : That the common law of Engla7id upon the adjunc-

tion ofany kingdom unto the King of England doth make fome degree of
union in the crowns and kingdoms themfelves ; except by a fpecial ad of

parliament they be diffevered.

Lastly, the fifth ad of parliament which I promifed, is the ad made in

the 4aof £. III. cap. 10. which is exprefs dccifion of the point in queftion.

The
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The words are, Item, (upon the petition put into parliament by the com-
mons,) tliat infants born beyond tlie leas in the feigniorics oi Calais ^ and elfe*

where, within the lands and feigniories that pertain to our Ibvereign lord the

King beyond the feas, be as able and inheritable of their heritage in Englandy

as other infants born within the realm of England, it is accorded that the

common law and the ftatute formerly made, be holden.

Upon thisacft, I infer thus much; firft, that fuch as the petition men-
tioneth, were naturalized, the pradtice fhews ; then if fo, it mult be either

by common law or llatute, for fo the words report : not by llatutc, for

there is no other ftatute but 2^ofE. III. and that extends to the cafe of

birth out of the King's obedience, where the parents are Englijh; ergo it

was by the common law, for that only remains. And fo by the declara-

^ons of this ftatute at the common law, all infants born within the lands

^ and feigniories (for I give you the very words again) that pertain to our fd-

vereign lord the King, it is not laid, as are the dominions of Efigland, are

as able and inheritable of their heritage in Englaiid, as odier infants born

within the realm of England. What can be more plain ? And fo I leave the

ilatutes, and go to precedents ; for though the one do bind more, yet the

other Sometimes doth latisfy more. For precedents in the producing and

ufing of that kind of proof, of all others it behoveth them to be faithfully-

couched ; for the fuppreffing or keeping back ofa circumftance, may change

the cafe : and therefore I am determined to urge only fuch precedents, as are

without all colour or fcruple of exception or objedions, even of tliofe objec-

tions which I have, to my thinking, fully anlwered and confuted. This is

now, by the providence of God, the fourth time that the line and Kings of

England have had dominions and feigniories united unto them as patrimo-

nies, and by defcent of blood ; four unions, I fay, there have been incluiive

with this laft. The hrll was of 'Nor7nandy, in the perfon oi William y com-
monly called the conqueror. The fecond was of Gafcoign, and Guienney

and Anjou, in the perfon of King Hefiry II. In his perfon, I fay, though by
ieveral titles. The third was of the crown oi France, in the perfon of King
^Mdivard III. And the fourth of the kingdom of Scotland^ in his Majelty.

Of thefe I will let afide fuch as by any caviUation can be excepted unto.

Firll, I will let afide Normandy, becaufe it will be fiid, that the difference

ofcountries accruing by conquelt, from countries annexed by defcent in mat-
ter of communication of privileges, holdeth both ways ; as well of the part

of the conquering kingdom, as the conquered. And therefore that although

Normandy was not conquefh of England, yet England was a conqueft of

Normandy, and fb a communication of privileges between them. Again,

fet afide France, for that it will be faid, that although the King had a title

in blood, and by defcent, yet that title was executed and recovered by arms,

fo as it is a mLxt title of conqueft and defcent, and therefore the precedent not

fo clear.

There remains then Gafcoigne and Anjou, and that precedent likewife I

will reduce and abridge to a time to avoid all quellion. For it will be laid

.of them alfo, that after they were loft and recovered in ore gladii, that the

ancient title of blood was extinft ; and that the King was in upon his new
tide by conqueft: and Mr. Walter hath found a book-cafe in 13 i/. VI. a-

bridged by Mr. Fitz-Herbert, in title of protedtion, placito 56. where a pro-

tedlion was call, quia frofeSliirus in GaJ'coniani with the Earl of Huntijig-

doHy and challenged becaufe it was not a voyage royal ; and the jufticcs

thereupon requiring the light of the commilTion, which was brought before

Vol. IV. Fff them.
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them, and purported power to pardon felonies, and trcafon, power to coin

inoncv, and power to conquer tluin that rcfift : whereby Mr. Walti'r find-

ing the word conqueft, coUedcd that the King's title at that time was repu-

ted to be by conquelt j wherein I may not omit to give obiter that anfwer,

which law and truth provideth, namely, that when any King obtaineth by

war a country whereunto he hath right by birth, that he is ever in upon his

ancient right, not upon his purchale by conqueil ; and the reafon is, that

tliere is as well a judgment and recovery by war and arms, as by law and

courfe of juflice. For war is a tribunal feat, wherein God giveth the judg-

ment, and the trial is by battel, or duel, as in the cafe of trial of private

right : and then it follows, that whofoever cometh in by eviction, comes in

his remitter : fo as there will be no difference in countries whereof the right

cometh by defcent, whether the poffeffion be obtained peace..bly, or by war-,

but yet neverthelefs, becaufe I will utterly take away all miuiner of evafion,

and fubterfuge, I will yet fet apart that part of time, in and during the whiih,

the fubjeds of G^/ccigne and Gniennc might be thought to be liibdued by a

re-conqueft. And therefore I will not meddle with the prior of Sbel/ys cale,

though it be an excellent cafe ; becaufe it was in the time oi 27 E. III. nei-

ther will I meddle with any cafes, records, or precedents, in the time of

King H. V. or King H. VI. for the fame reafon ; but will hold my fclf to

a portion of time, from the firft uniting of thefe provinces in the time of

King 7/. II. until the time of King ^6//«. At what time thofe provinces

were lofl, and from that time again unto the feventeeth year of the reign

of King E. 2. at what time the Iktute oi praerogaiiva regis was made,

which altered the law in the point in hand.

That both in thefe times the fubjedts of Gafcoigne and Giiicnne, and An-

jou, were naturalized for inheritance in England by the laws of England^

I fliall manifeflly prove ; and the proof proceeds, as to the former time (which

is our cafe,) in a very high degree, a miiwre ad majus, and as wc fay, a nml*

to fortiori. For if this privilege of naturalization remained unto them when
the countries were loft, and became fubjedls in pofTeflion to another King j

much more did they enjoy it, as long as they continued under the King's,

fubjeftion.

Therefore to open the ftate of this point. After thefe provinces were

through the perturbations of the ftate in the unfortunate time of King "John

loft, and fevered, the principal perfons which did adhere unto the French,

were attainted of treafon, and their efcheais here in England taken and fei-

zed. But the people that could not refift the tempeft, when their heads and

leaders were revolted, continued inheritable to -their pofleftions in England^

iind reciprocally the people of England inherited and fucceeded to their poC-

feflions in Gafcoigne, and were both accounted adfidem utriufque regis, until

the ftatute ofpraerogativa regis, wherein the wifdom and juftice of the law

of England is highly to be commended. For of this law, there are two
grounds of reafon, the one of equity, the other of policy : that of equity

was, becaufe the common people were in no fault, but as the fcripture faith

in a like cafe, quid feeenmt ovcs iftae ? It was the cowardice and dilloyalty of

their governors that deferved punifhment, liut what had thefe iheep done ?

And therefore to have punilh'd them, and deprived them of their lands and

fortunes, had been unjuft. That of policy was, becaufe if the law had forth-

with upon the lofs of the countries by an accident of time, pronounced the

people tor aliens, it had been a kind of ceffion of their right, and a dif-

clauner iu them, and fo a greater difficulty to recover them. And tliere-

fore
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fore we fee the ftiitute whicli altered the l;nv in this point, was made in the

time of a weak King, that, as it kenned, dcipaired ever to recover his right j

and therefore thought better to have a little prefent prorit by efcJieats, than

the continuance of his claim, and the countenance of his right, by tlie ad-

mitting of them to enjoy their inheritances as they did before.

Th e ftate therefore of this point being thus opened, it refteth to prove

our aflertion that they were naturalized; for the clearing whereof, I lliall

need but to read the authorities, they be fo dircdl and pregnant. The firft

is the very text of the flatute o^ praerogativa regis. Rex habebit ejcaetas dc

terris Normcitimrum, ciijufcunquefeodijuerint^ faho fervitio^ quodpertbiet ad
capitales dominos fcodi illius: & hocfimiliteri}tteHigendumeJi,fialiquahae-

reditas defcendat alicui mito in partibus tranfmaritiis, (y- ciijus anteccjj'ores J'u-

eriint adfidcm regis Franciae, ut tempore regis "Johamiis, <^ non adjidem re-

gis Angliar, ficut contigit de baronia Monumetae, &c.

By which ftatute it appears plainly, tliat before the time of King John^

there was no colour of any efcheat, bccaufe they were the King's fubjects in

poUelfion, as Scotland now is, but only it determines the law from that time

forward.

This ftatute, if it had in it any obfcurity, it is taken away by two lights,

the one placed before it, and the other placed after it; both authors of great

credit, the one for ancient, the other for late times : the former is BraBon,

in his cap. de exceptionibus^ lib. 5. fol. 427. and his words are thefe, E/i

etiani (^ alia exceptio quae tenenti compelit ex perjonapetentis^ propter defectum

nationis, quae dilatoria ejl^ 0$ non peritnit aSiiotietn, ut fi quis alienigena qui

fuerit adjidem regis Franciae, & a^ionem injiituat verjus aliquem, qui fuerit

adjidem regis Angliae, tali non rej'pondeatur^j'altem donee terraefuerint com-

munes.

By thefe words it appeareth, that after the lo(s of the provinces beyond

the feas, the naturalization of the fubjeds of thofe provinces was in no fort

extinguifhed, but only was in fufpenfe during time of war, and no longer

;

for he faith plainly, that the exception which we call plea to the perfon of an

alien, was not peremptory, but only dilatory, that is to fay, during the

time of war, and until there were peace concluded, which he terms by thefe

vioxAs, donee terrae fuerint communes : which though the phrale feem fome-

what obfcure, is expounded by BraBon himfelfinhis fourth book, fol. 297.
to be of peace made and concluded, whereby the inhabitants oi England

and thofe provinces might enjoy the profits and fruits of their lands in either

place communiter, that is, refpedlively, or as well the one as the other : fo as

it is clear they were no aliens in right, but only interrupted and debarred of

fuits in the King's courts in time of war.

The authority after the Ifatute, is, that of Mr. iS/^;«/or^, the beftexpo-

fitor of a flatute that hath been in our law; a man of reverend judgment,

and excellent order in his writings : his words are in his expofition upon the

branch of the Itatute which we read before. By this branch it Ihould appear,

that at this time men oiNormandy, Gafcoigne, Guienne, Anjou, and Britain^

were inheritable within this realm, as well as EngliJJjmen, becaufe that they were

fomelimes fubjedts to the Kings oi England, and under their dominion, un-

til Kingy^/v/'s time, as is aforefaid; and yet after his time, thofe men (faving

fuch whofe lands were taken away for treafon,) were ftill inheritable within

this realm till the making of this ftatute, and in the time of peace between

the two Kings of England and France, they were anfwerable within this

realm, if they had brought any adion for their lands and tenements.

So
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So as by thefe three authorities, every one fo plainly purfuing the other,

we conclude that the fubjed:s viGafcoignc^ Gnienne, Anjou, T^nd the fell",

from their firft union by delcent, until the making of the Ibtute oi -frae.

ro^ativa regis^ were inheritable in England, and to be aniwered in the King's

courts in all anions, except it were in time of war. Nay more, ^ which is

^e ahundanti^) that when the provinces were lof>, and difannexed, and that

the King was but King dejtire over them, and not de fbolo
-,
yet nevcrthe-

lefs, the privilege of naturalization continued.

There refleth yet one objection, rather plaufible to a popular underfbnd-

incr, than any ways forcible in law or learning, which is a ditterence taken

between the kingdom of Scot/and and thele duchies, tor that the one is a

kinf^dom, and the other was not fo ; and therefore that thoie piovinces being

of an inferior nature, did acknowledge our laws and feaU, and parliament,

which the kingdom of ^co/Z^W dodi not.

This difference was well given over by Mr. IValter; for it is plain that a

kingdom and abfblute dukedom, or any other fovereign eftate, do differ ho-

nore, and not poiejiate : for divers duchies and countries tliat are now,were
fometimcs kingdoms ; and divers kingdoms that are now, were fcnnctimes

duchies, or of other inferior flyle: wherein we need not travail abroad, fuue

we have in our own flate fo notorious an inftance of the country of Irciard,

whereof King H. VIII. of late time was the frft that writ himfelf King, the

former flyle being lord of Ireland, and no more ; and yet Kings had the fame'

authority' before, that they have had fince, and the fame nation the fame

marks of a fovereign Ibte, as their parliaments, their arms, their coins, as

they now have ; fb as this is too fupcrficial an allegation to labour upon.

And if any do conceive tliat Gajcoigne and Guienne were governed hj

ihQ \ims oi England : firlf-, that cannot be in reafbn ; for it is a true ground

that wherefoever any prince's title unto any country is by law, he can never

change the laws, for that they create his title : and therefore no doubt thofc

duchies retained their own laws ; which if they did, then they could not be

fubjedl to the laws of England.

An-d next, again, the fad or pradice was otherwife, as appeareth by all

confent of flory and record : for thofe duchies continued governed by tlie

civil law, their trials by witneffes, and not by jury, their lands teflamentary,

and the like.

Now for the colours that Ibme have endeavoured to give, that they fhould

have been fubordinate to the government of England; they were partly

weak, and partly fuch as make flrongly againft them : for as to that, that

writs oi habeas corpus under the great feal ci' England have gQne to Gaf-

coigne, it is no manner of proof; for that the King's writs, which are manda-

tory, and not writs of ordinary julfice, may go to his fubjects into any foreign

parts whatfoever, and under what feal itpleafeth him toufe; and as to that,

that fome ads of parliament have been cited, wherein the parliaments of

England have taken upon them to order matters of Gajcoigne, if thofe fta-

tutes be well looked into, nothing doth m^ore plainly convince the contrary,

for they intermeddle with nothing but that that concerneth either the Eng-

lijh fubjeds perfonally, or the territories of England locally, and never the

fubjeds of Gajcoigne ; for look upon the ftatute of 27 E. III. cap. 5. there it

is faid, that there Ihall be no forc-ftalling of wines, but by whom ? Only by

Englijh merchants ; not a word of the fubje(fts of Gajcoigne, and yet no doubt

they might be offenders in the fame kind.

So
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So in the fixth chapter it is faid, that all merchants Gafcoigncs may fafcly

bring wines into what part it ihall pleafe them 5 here now are the perlbns

of Giij'coignes ; but then the place whither ? Into the realm of England. And
in the fevcnth chap, that ercdls the ports of Bourdfuux and Bayonne for the

staple towns of wine ; the ftatute ordains that ifany ; but who ? EngliJIj mer-

chant or his lervants fhall buy or bargaifi other where, his body Ihall be ar-

refled by the fteward of Ga/coig}7e, or the conftable of Bovrdeaux : true, for

the officers of England could not eatch him in Gafcoigne ; but what fhall be-

come of him, fliall he be proceeded with within Gafcoigne ? No, but he fhall

be fent over into England into the tower of London.

And this doth notably difclofe the reafon of that cuftom which fomc

have fought to wrefl the other way : That cuftom, I {Iiy, whereof a form doth

yet remain, that in every parliament the King doth appoint certain com-
mittees in the upper-houfe to deceive the petitions of Normandy, Guienne,

and the reft j which, as by the former flatute doth appear, could not be for

the ordering of the governments there, but for the liberties and good ufage

of the fubjedls of thofe parts when they came hither, 6r via virfa, for the

reftraining of the abufes and mildemeanors of our fubjecfls when they went
thither.

Wherefore I iim now at an end. For us to fpeak of the mifchiefs, I

hold it not fit for this place,- left we fliould feem to bend the laws to policy,

and not take them in their true and natural fenfe. It is enough that every

man knows, that it is true of thefe two kingdoms, which a good father faid

of the churches of Chrift : ft injeparabiles infuperabiles. Some things I may
have forgot, and fome things perhaps I may forget willingly ; for I will not

prefs any opinion or declaration of late time which may prejudice the liberty

of this debate ; but ex di^is, (^ ex non diSlis, upon the whole matter I

pray judgment for the plaintiff,

Vol. IV, Ggg ABRIEF
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I
Do not find it ftrange, excellent King, that when Heraclitus (he that

was furnamed the obfcure) had fet forth a certain book which is not now
extant, many men took it for a difcourfe of nature, and many others took

it for a treatife of policy. For there is a great affinity and confent between

the rules of nature, and the true rules of policy: the one being nothing elfe

but an order in the government of the world ; and the other an order in the

government of an eftate. And therefore the education and erudition of the

Kings of Perjia^ was in a fcience which was termed by a name then of great

reverence ; but now degenerate and taken in the ill part. For the Perjian

magick, which was the fecret literature of their Kings, was an application

of the contemplations and obfervations of nature unto a knk politick : taking

the fundamental laws of nature, and the branches and paflliges of them, as

an original or firft model, whence to take and defcribe a copy and imitation

for government.

After this manner theaforefaid inftrucflors let before their Kings the ex-

amples of the celeftial bodies, the Sun, the Moon, and the reft, which have

great glory and veneration, but no reft or intermillion ; being in a perpetual

office of motion, for the cheriihing (in turn and in courfe) of inferior bodies:

cxpreliing likewife the true manner of the motions of government, which

though they ought to be fwift and rapid in refpedl of difpatch and occa-

iions, yet are they to be conftant and regular, without wavering or con-

(rifiin. " . i»

So did they reprefent unto them how the heavens do not enrich them-

felves by the earth and the feas, nor keep no dead ftock, nor untouched trea-

fures of that they draw to them from below : but whatfoever moifture they

do levy and take from both elements in vapours, they do fpend and turn back

again in (howtrs, only holding and ftoring them up for a time, to the end

to iffiue and diihibute them in feafon. But
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But chiefly, they did exprcis and expound unto them that fundamental

law of nature, whereby all things do fubiift and are preferved ; which is that

every thing in nature, although it hath its private and particular affeftion

and appetite, and doth follow and purfue the fame in fmall moments; and
when it is fee and delivered from more general and common refpedls, yet

neverthelefs, when there is queftion or cafe for fu Gaining of the more general,

they forfike their own particularities, and attend and confpire to uphold the

publick.

So we fee the iron in fmall quantity will afcend and approach to the load-

ftone, upon a particular fympathy : but if it be any quantity of moment, it

leaveth its appetite of amity to the loadftonc, and like a good patriot to the

earth, which is the place and region of mafly bodies.

So again the water, and other like bodiesj do fall towards the centre of
the earth, which is (as was faid) their region or country : and yet we fee

nothing more ufual in all water-works and engines, than that the water (ra-

ther than to fuffer any diftraftion or dilunion in nature) will afcend, for-

faking the love to its own region or country, and applying itfelf to the body
next adjoining.

But it were too long a digreffion to proceed to more examples of this

kind. Your Majcrty yourfelf did fdl upon a paffage of this nature in vour
gracious fpeech of thanks unto your counfel, when acknowledging princely

their vigilancies and well defervings, it pleafed you to note, that it was a fuc-

cefs and event above the courfe of nature, to have fo great change with (o

great a quiet : Forafmuch as fudden mutations as well in ftate as in nature,

are rarely without violence and perturbation : So as flill I conclude there is (as

was faid) a congruity between the principles of nature and policy. And left

that inftance may feem to oppone to this aiTertion, I may even in that par-

ticular, wiih your Majefty's favour, offer unto you a type or pattern in na-

ture, much rcfembling this event in yoar ftate ; namely, earthquakes, which
many of them bring ever much terror and wonder, but no aftual hurt ; the

earth trembling for a moment, and fuddenly flablilliing in perfcdt quiet as it

was before.

j^.)This knowledge then of making the government of the world a mirror

for the government of a flate, being a wifdom almofl: loft, (whereof the rea-

fon I take to be bccaufe of the difficulty for one man to embrace both phi-

lofopliies) I have thought good to make fome proof (as fir as my weaknefs

and the rtraits of time will fufter) to revive in the handling of one particular

wherewith now I mofc humbly prefent your Majefty : for furely, as hath been

fiid, it is a form of difcouife anciently ufed towards Kings; and to what King
-iliould it be more proper, than to a King that is ftudious to conjoin contem-
plative virtue, and adive virtue together ?

_,: Your Majefty is the firft King that had the honour to be lapis angularis,

;-^to. unite thcfe two mighty and warlike nations of England and Scotland under

;ripne fovereignty and monarchy. It doth not appear by the records and me-
moirs of any true hiftory ; or fcarcely by the fidfion and pleafure of any fa-

. ;bulous narration or tradition, that ever, of any antiquity, this ifland of G?-eat

Britain was united under one King before this day. And yet there be no

,7rfnount;iins nor races of hills, there be no feas or great rivers, there is no di-

verlity of tongue or language that hath invited or provoked this ancient (e-

paration or divorce. The lot of Spain was to have the leveral kingdoms of

that continent [Portugal only excepted) to be united in an age not long part 3

t^f.'and now in our age that of Portugal alio, which was die lall that held out

to
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to be incorporate with the reft. The lot of France hath been much about

the lame time Hkevvile, to have re-aiincxed unto that crown the icveral duchiei

and portions which were in former times difmembred. The lot of this ifland

is tlie laft referved for your M.iicfty's happy times, by the fpecial providence

and favour of God, who hath brouglit your Majelly to this happy conjunc-

tion with great confent of hearts, and in the ftrength of your years, and in

the maturity of your experience. It refieth bjt lh..t (js I promifed) I fet

before your Maiefly's princely confideration, the grounds of nature touch-

ing the union and commixture ot bodies, and the correlpondence which they

have with the grounds of policy in the conjundlioii of ftatcs and king-'

doms.

First, therefore, that pofition, vis unita fortior ; being one of the com-

mon notions of the mind, needeth not much to be induced or illuftrated.

We fee the fun when he entereth, and wiiile he continueth under the

fign of Leo caufeth more vehement heats than when he is in Cancer-, what

time his beams are neverthelefs more perpendicular. The reafon whereof,

in great part, hath been truly afcribed to the conjundion and cor-radiation

in that place of heaven, of the fun with the four ftars of the firft magnitude,

Sirius, Canicula, Cor Leonis, and Cau{la Leonis.

So the moon likewife by ancient tradition, while (he is in the lame Hgn

of Leo, io faid to be at the heart, which is not for any affinity which that

place of heaven can have with that part of man's body, but only becaufc the

moon is then by reafon of the conjunflion and nearnei's with the ftars afore"

named, in greateft ftrength of influence, and fo v/orkelh upon that part in

inferior bodies, which is moft vital and principal.

So we fee waters and liquors, in fmall quantity, do eafily putrify and cor*

rupt ; but in large quantity fubfift long, by reafon of the ftrength they receive

by union.

So in earthquakes, the more general do little hurt, by reafon of the united

weight which they cfter to fubvcrt ; but narrow and particular earthquakes

have many times overturned whole towns and cities.

So then this point touching the force of union is evident : and therefore

it is more fit to fpeak of the manner of union j wherein again it will not be

pertinent to handle one kind of union, which is union by vidory, when one

body doth merely fubdue another, and converteth the fame into its own
nature, extinguiftiing and expulling what part foever of it, it cannot overcome.

As when the fire converteth the wood into fire, purging away the fmoke

and the afties as unapt matter to inflame : Or Avhen the body of a living

creature doth convert and aflimilate food and nourifliment, purging and ex-

pelling whatfoever it cannot convert. For thefe reprefentations do anfwer

in matter of policy to union of countries by conqueft, where the conquering

ftate doth extinguifli, extirpate, and expulfe any part of the ftate conquered,

whicli it finderh fo contrary as it cannot alter and convert it. And there-

fore leaving violent unions, we w^ill confider only of natural unions.

The difference is excellent which the beft obfervers in nature do take be-

tween compcfitio and fnijiio, putting together and mingling : the one being

but a conjundion of bodies in place, the other in quality and confent : the

one the mother of fedition and alteration, the other of peace and continu-

ance : the one rather a confufion than an union, the other properly an

union. Therefore we fee thofe bodies, which they call imperfeSle mijia, laft

not, but arc fpeedily diflblved. For take for example fnow or froth, which
are compofitions of air and water, and in them you may behold how

eafily
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eafily they fever and diffolve the w.itcr, clofing together and excluding

the air.

So thofe three bodies which the alchymifts do fo mucli celebrate as the

three principles of things; that is to fay, earth, water, and oil; (wliich it

pleafeth them to term lair, mercury, and fiilphur,) we fee, if they be united

only by compohtion or putting together, how weakly and rudely they do

incorporate: tor water and earth make but an imperfe(5t flime; and if they

be forced together by agitation, yet upon a little fettling, the earth rcfideth

in the bottom. So water and oil, though by agitation it be brought into an

ointment, yet after a little fettling, the oil will float on the top. So as fuch

imperfect mixtures continue no longer than they are forced; and ftill in the

end the worthieft getteth above.

But othervvife it is of perfeft mixtures. For we fee thefe three bodies of

earth, water, and oil, when they are joined in a vegetable or mineral, they

are fo united, as without great fubtlety of art and force of extradtion, they

cannot be feparated and reduced into the fame limple bodies again. So as

the difference between compofitio and iniftio clearly ict down is this; that com-

pofitlo is the joining or putting together of bodies without a new form; and

viifiio is the joining or putting together of bodies under a new form: For

the new form is commune vinculum, and without that the old forms will be

at ftrife and difcord.

Now to refied this light of nature upon matter of eflate; there hath been

put in pradlice in government thefe two feveral kinds of policy in uniting

and conjoining of Itates and kingdoms; the one to retain the ancient form

ftill fevered, and. only conjoined in fovereignty; the other to fuperinduce a

new form agreeable and convenient to the entire eftate. The former of

thefe hath been more ulbal, and is more eafyj but the latter is more happy.

For if a man do attentively revolve hiflories of all nations, and judge truly

thereupon, he will make this conclufion, that there was never any ftates

that were good commixtures but the Roman:, which becaufe it was the beil:

fVate of the world, and is the bell example of this point, we will chiefly infill

thereupon.

In the antiquities of Rome F/ro-//bringeth in yiipifer by way of oracle or

predidlion, fpeaking of the mixture of the Trojans and the Italia?7S.

Scrmoncm Aufonii patrhim morefque tenebunt

:

Utque eji nomenerit; commixti corpore tantum^

Suhfident Teucri i 7norem., ritufque facroriim

. Adjiciam; faciamque ojnnes uno ore Latinos.

Hinc genus Aujbmo miftuvjy quod Janguine furget.
Supra homines, fupra ire Deos pietate videbis. ^w. xii. F34.

"Wherein 'Jupiter maketh a kind of partition or diftribution : that Ital^ lliould

give the language and the laws ; Troy (liould give a mixture of men, and Ibme

religious rites; and both people fliould meet in one name of Latins.

Soon after the foundation of the city of Kome, the people of the Romans

and the Sabincs mingled upon equal terms: wherein the interchange went

fo even that (as Livy noteth) the one nation gave the name to the place,

the other to the people. For Ro?ne continued the name, but the people were

called ^iirites, which was the Sabine word derived of Cures the country of

Tatius.

But that which Is chiefly to be noted in the whole continuance of the

Roman government; they were fo liberal of their naturalizations, as in effei^t

Vol. IV. Hhh they
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they made perpetual mixtures. For tlie manner was to grant the fame,

not only to particular perfons, but to fiimilies and lineages; and not only Jb,

but to whole cities and countries. So as in the end it came to tlut, that

Rome was ccmmunis fatria, as lome of the civilians call it.

So we read of St. Paul, after he had been beaten with rods, and thereupon

charged the officer with the violation of the privilege of a citizen of Rome\
the captain faid to him. Art thou then a Roma?i? That privilege hath coft

me dear. To whom St. Paul replied, but I was ^o born -, and yet, in ano-

ther place, St. Paul profefTeth himfelf, that he was a Jew by tribe: fo as it is

manifeft that fome of his anceftors were naturalized} and fo it was conveyed

to him and their other dcfcendents.

So we read, that it was one of the firft defpites that was done to 'Juliiii

Caefar, that whereas he had obtained naturalization for a city in (Jaul, one

of the city was beaten with rods of the conful Marcellus. . , ^ ^j^ >,

So we read in Tacitus, that in the Emperor Claudius's time, the natioh? of

Gaul (that part which is called Comata, the wilder part) were fuitors to be

made capable of the honour of being fenators and officers of Rome. His

words are thefe 5 Cum defupplmdo fenatu agitarctur, primorejque Galliae, quae

Comata appellatur, foedera t^ civitatcm Romanam pridetn ajj'ecuti, jus adipif-

cendorum imirbe honorum, expetcrcnt; multus, cafuperre, variujque rumo>\

&Jludiis diverfis, apudprincipem ccrtabatur. And in the end, after long de-

bate, it was ruled they fliould be admitted.

So likewife, the authority of Nicholas Machiavel feemeth not to be con-

temned J
who enquiring the caufes of the growth of the Roman Empire,

doth give judgment; there was not one greater than this, that the ftate did

fo eafily compound and incorporate with Grangers,

It is true, that moft eftates and kingdoms have taken the other courle;

of which this effedl hath followed, that the addition of further empire and

territory hath been rather matter of burthen, than matter of ftrength unto

them: yea, and farther it hath kept alive the feeds and roots of revolts and

rebellions for many ages; as we may fee in a freffi and notable example of the

kingdom of Aragon: which, though it were united to Cafltle by marriage,

not by conqueft; and fo defcended in hereditary union by the fpaceof more
than an hundred years; yet becaufe it was continued in a divided govern-

ment, and not well incorporated and cemented with the other crowns, en-

tered into a rebellion upon point of their fueros, or liberties, now of very

late years.

Now to fpeak briefly of the feveral parts of that form, whereby flates and
kingdoms are perfeftly united, they are (befides'the fovereignty it felf) four

in number; union in name, union in language, union inlaws, union in em-
ployments.

For name, though it feem but a fuperhcial and outward matter, yet it

carrieth much impreffion and enchantment: The general and common name
of Oraecia made the Grm('i always apt to unite (though otherwife full of di-

vifions amongfl: themfelves) againll other nations whom they called barbarous.

The Helvetia?! name is no fmall band to knit together their leagues and cou-

federacies the falter. The common name of Spain (no doubt) hath been %
fpecial means of the better union and conglutination of the feveral kingdoms
of Cajlikt Arragon, Granada, Navarre, Falentia^ Catalonia^ and therell:,

comprehending alfo now lately Portugal.

For language, it is not needful toinfift upon it; becaufe both your Ma-
jefty's kingdoms are of one language, though of feveral dialcfts; and the

I ditference
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difference is ib fmall bctrween them as proniileth rather an inriching of one

lan^^uage than a continuance of two.

For laws which are the principal fincws of government, they may be

of three natures ;
_;«r^/, which 1 will term freedoms or abilities, leges, and

mores.

For abilities and freedoms they were amongft the Ilomans of four kinds,

or rather degrees. Juscotijwbii^juscivitatis^jusjiiff'ragii, zndjus pctilwiis

or honorum. °Jus conmibii is a thing in thefe times out of ule : for marriage

is open between all diverfities of nations. "Jus civitatis anfwcreth to tliat

we call denization or naturalization. Jus Jhjjragii anfwercth to the voice in

parliament. Jus petitionis anfwereth to place in counfel or office. And the

Romans did many times fever thefe freedoms; granting Jus conmibii, fine ci-

vitate, and civitate?n, finefuffragio, \w^Juffragium, fine jure petitionis, which

was commonly with them the laft.

For thofe we called leges. It is as matter of curiofity, and incon-

veniency to feek either to extirpate all particular cuftoms, or to draw all fub-

jefts to one place or refort of judicature and feffion. It fufficeth there be a

uniformity in the principal and fundamental laws, both ecclefiaftical and civil:

for in this point the rule holdeth which was pronounced by an ancient fa-

ther, touching the diverfity of rites in the church; for finding the veflure

of the Queen in the pfalm (which did prefigure the church) was of divers

colours; and finding again that Chrill's coat was without a feam, he con-

cludeth well, in vejle "oarietasfit, fcifura iion ft.

For manners; a confent in them is to be fought induflrioufly, but not to

be enforced: for nothing amongft people breedeth fo much pertinacy ia

holding their cuftoms as fudden and violent offers to remove them.

And as for employments it is no more, but in indifferent hand, and execu-

tion of that verfe:

Tros, Tyriufque tnihi nullo difcrimine 'agetur.

Th e r k remaineth only to remember out of the grounds of nature the

two conditions of perfed: mixture; whereof the former is time: For the

natural philofophers fay well, that compoftio is opus hominis, and mi(lio opus

naturae. For it is the duty of man to make a fit application of bodies toge-

ther: but the perfetft fermentation and incorporation of them muft be left

to time and nature; and unnatural hafting thereof doth difturb the work and
not difpatch it.

So we fee, after the graft is put into the flock and bound, it muft be left

to time and nature to make that continuum, which at the firft was but con^

tiguum. And it is not any continual preffing or thrufting together that will

prevent nature's feafon, but rather hinder it. And fo in liquors thofe com-
mixtures which are at the firft troubled, grow after clear and fettled by the

benefit of reft and time.

Th e fecond condition is, that the greater draw the lefs. So we fee when
two lights do meet, the greater doth darken and dim the lefs. And when
a fmaller river runneth into a greater, it lofeth both its naine and ftream.

And hereof to conclude, we fee an excellent example in the Kingdoms of
Judab and Ifacl. The Kingdom oijudah contained two tribes; the King-
dom of Ifrael contained ten. King David reigned over Judab for certain

years ; and after the death of IJhboJheth, the fon of Said obtained likewife

the Kingdom of IfracL This union continued in him, and likewife in \m
fon Solomon, by the fpace of 70 years^ at leaft between them both: But yet,

becaufc

2^5
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becaufethe feat of tlie kingdom v/as kept ftill in Jtidah, and fo the lefs fouf^hs

to draw the greater; upon the fir(l occafion ofFercdj the kingdom brake a'^aiii

and fb continued ever after.

Thus having in all humblenefa made oblation to your Majefty of thefe

fimple fruits of my devotion and ftudies: 1 do vvifli, and do wilh it not in the
nature of an impoffibility, (to. my apprehenfion) that this happy union of
your Majefty's two kingdoms of England and Scotland may be in as good an
hour, and under the like divine providence, as that was between the Romant
and the Sabines.

CERTAIN

ARTICLES
O R

CONSIDERATIONS
Touching the

UN ION
O F T H EKINGDOMS

O F

ENGLAND and SCOTLJND:

Colledled and difperfed for His Majesty's better fervice,

YOUR Majefly being, I doubt not, direded and condudlcu by a

better oracle than that which was riven for light to Mneas in

his peregrination, (antiquam exquiritc tfmire7n) hath a royal, and in-

deed an heroical defire to reduce thefe two kingdoms of England and Scot-

land into the unity of tlieir ancient mother Kingdom of Britain. Wherein

as I would gladly applaud unto your Majefty, or ling aloud that hymn or an-

them, Sic itiir adajlra; fo in a morefoft and fubmiffive voice:. I muft necef-

farily remember unto your Majefty that warning or caveat ardua quae pulcbra

:

It is an adion that requireth, yea, and needeth much, not only of your Ma-
jefty's
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jefty's wifdom, but of your felicity. In this argument I piefumed at your
Majefty's firll entrance to write a few lines, indeed Ichohillically and fpecu-

ktively, and not adively or politickly, as I held it fit for me at that time j

when neither your Majefly was in that your defire declared, nor my felf in

that fervice ufed or trufted. But now that both your Majelly hath opened
your defire and purpofe with much admiration even of thoie who give it

not fo full an approbation, and that my felf was by the commons graced
with the firft vote of all the commons feleded for that caufe ; not in any efti-

mation of my ability, (for therein fo wile an aflembly could not be fo much
deceived) but in an acknowledgment of my extreme labours and integrity.

In that bufinefs I thought my lelf every way bound both in duty to your Ma-
jefty, and in trull to that houfe of parliament, and in confent to the matter

itfelf, and in conformity to mine own travels and beginning, not to negled:

any pains that may tend to tlie furtherance of fo excellent a work ; wherein

I will endeavour that that which I lliall fet down be nihil minus quam 'verba :

For length and ornament of fpeech are to be ufed for perfuafion of multi-

tudes, and not for information of Kings ; efpecially fuch a King as is the only

inftance that ever I knew to make a man of Plato's opinion, that all know-
ledge is but remembrance, and that the mind of man knoweth all things,

and demandeth only to have her own notions excited and awaked : Which
your Majefty's rare and indeed lingular gift and faculty of fwift apprehenfion

and infinite expanfion or multiplication of another man's knowledge by your
own, as I have often obferved, fo I did extremely admire in Goodwins caufe,

being a matter full of fecrets and myfteries of our laws, merely new unto
you, and quite out of the path of your education, reading and conference

:

wherein neverthelefs upon a fpark of light given, your Majelfy took in fo

dextroufly and profoundly, as if you had been indeed anima legis, not only

in execution but in underftanding : The remembrance whereof, as it will

never be out of my mind, fo it will always be a warning to me to feek rather

to excite your judgment briefly than to inform it tedioufly ; and if in a matter

of that nature, how much more in this, wherein your princely cogitations

have wrought theml'elves, and been converfant, and wherein the principal

light proceeded from your felf.

And therefore my purpofe is only to break this matter of the union into

certain fhort articles and quelVions, and to make a certain kind of anatomy
or analyfis of the parts and members thereof : not that I am of opinion that

all the quellions which I now fliall open were fit to be in the confultation of
the commilfioners propounded. For I hold nothing fo great an enemy to

good refolution, as the making of too many queftions ; efpecially in alTemblies,

which conliit of many. For -Princes for avoiding of diltra^Sion mull: take

many things by way of admittance ; and if queftions muft be made of them,
rather to luffrr them to arife from others, than to grace them and authorife

^hem as propounded tor themfelves. But unto your Majefty's private con-

Cderation, to whom it may better fort with me rather to fpeak as a remem-
brancer than as a counfellor, I have thought good to lay before you all the

branches, lineaments, and degrees of this union, that upon the view and
conlideration of them and their circumftances, your Majefty may the more
clearly diiVern, and more readily call to mind which of them Is to be em-
braced, and which to be rejected : and of thefe, which are to be accepted,

which ot them to be prefently proceeded in, and which to be put over

to farther time. Axid again, which of them Avail require authority of par-

liament, and which are fitter to be efi^edted by your Majefty's royal power and
Vol. IV. lii prerogative.
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prerogative, or by other policies or means ; and laftly, which of them is Jikcr

to pais with difficulty and contradiftion, and w^iich with more fdlciiity and

fmoothnefs.

First, therefore to begin with that qucftion, that I fuppofe will;? be out

of queftion. 'Jio- '
.

lite! con-
Whether it be not meet, that the ftatutcs, which were made toudjing

ceriiing Scot- Scolland Of the Scotijb uation, while the kingdoms llood kveied, be ot-

iw 'on.

Yt \s, true, that there is a dlverfity in thefc i for fome of thefe laws con-

fider Scotland as an enemy's country ; other laws confider it as a foreign coun-

try only : As for example ; the law of Rich. II. yinno 7. which prohihiteth

all armour or vidluai to be carried to Scotland-, and the law of 7 of K. H.
VII. that enadeth all the Scotijh men to depart the realm within a time pre-

fix'd. Both thefe laws, and fome others refped; Scotland as a country of ho-

ftility : but the law of 22 of Edii-. IV. that endueth Bevwick with the li-

berty of a flaple, where all Scotijh merchandizes fliould refort that fhould be

uttered for England; and likewife all Englijh merchandizes that Ihould be

uttered for Scotland. This law beholdeth Scotland only as a foreign nation
;

and not fo much neither ; for there have been ere<!ted llaplcs in towns of Eng-

land for fome commodities, %vitli an exclufion and relbidiou of other parts

of England.

Laws.cu- But this is a matter of the leaft difficulty ;
your Majefly fhall have a ca-

ftoms, com- lendar made of the laws, and a brief of the efifeft ; and lo you may judge of

wforth°e** them : And the like or reciproque is to be done by Scotland for fuch laws as

borders or they havc concerning EngUwd and the Englijb nation.

marches. yj^g fecond queftion is, what laws, culloms, commifilons, officers, gari-

fons, and the like, are to be put down, difcontinued or taken away upon the

borders of both realms ?

To this point, becaufe I am not acquainted with the orders of the marches,

1 can fay the lefs.

Herein falleth that queflidn, whether that the tenants, who hold their

tenant rights in a greater freedom and exemption, in coniideration of their

fervice upon the borders, and that the countries themklves, which are in the

fame refpedV difcharged of fubfidies and taxes, fliould not now be brought to

be in one degree with other tenants and countries j nam ceffante cauja, tolittur

egeBus : wherein, in my opinion, fome time would be given ; quia adhuc

eorum 7ne[}is in herba eft : but fome prefent ordinance would be made to take

cffedt at a future time, confidering it is one of the greateft points and marks
of the divifion of the Kingdoms. And becaufe reafon doth didate, that

where the principal folution of continuity was, there the healing and con-

folldating plaifter fliould be chiefly applied ; there would be fome farther de-

vice for the utter and perpetual confounding of thole imaginary bounds, (as

your Majefty termeth them :) and therefore it would be confidered, whether

it were not convenient to plant and eredl at CarliJIe or Berwick fome coun-

cil or court of juftice, the jurifdidion whereof might extend part into Eng-
''

land and part into Scotland, with a commillion not to proceed precifely or

merely, according to the laws and cufloms either of England or Scotland,' but mixtly, according to inftrudlion by your Majefty to be fet down, after

the imitation and precedent of the council ot the marches here in England,

.

eredled upon the union of IFales ?

• Th.e third queftion is that which many will make a great queftion of,
-

though perliaps your Majefly will make no queftion of it : and that is, whe-
ther
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ther your Majefty flioiild not make a flop or fbnd here, and not to proceed Farther

to any farther union, contenting your lelf with the two former articles or "^^""g^pyf

"

points. of inconveni-

FoR it will be fuid, that we are now well, (thanks be to Cod) and your^"'j!""^j^^|^"^

Majefty, and the flate of neither kingdom is to be repented of j and that it and uiagc,.

is true which Hippocrates faith, that /ana corpora dijficile rnedicatiojies ferunt,

it is better to make alterations in lick bodies than in found. The confidera-

tioa of which point will rcll upon thefe two branches : What inconveniencies

yvill enfue with time, if the realms ftand as they are divided, which arc yet

not found nor fprung np. For it may be the fweetnefs of your Majefty's

firft entrance, and the great benefit that both nations have felt thereby, hath

covered many inconveniencies : which neverthelefs be your Majefty's govern-

ment never ib gracious and politick, continuance of time and the accidents

of time may breed and dilcover, if the kingdoms ftand divided.

Th e fecond branch is ; allow no manifeft or important peril or inconve-

nience fhould enfue of the continuing of the kingdoms divided, yet on the

other fide, whether that upon the farther uniting of them, there be not like to

follow that addition and encreafe of wealth and reputation, as is worthy

your Majefty's virtues and fortune, to be the author and founder of, for the

advancement and exaltation of your Majefly's royal poflerity in time to

come ?

But admitting that your Majcfty fliould proceed to this more perfeft and Points

entire union, wherein your Majefty may fay viajus opus moveo. To enter into wherein the

the parts and degrees thereof, I think fit firfl to fet down as in a brief table ^f^^T
"^"'^

in what points the nations fland now at this prefent time already united, ted. ,

and in what points yet flill fevered and divided, that your Majefty may the

better fee what is done, and what is to be done ; and liow that which is to

be done is to be inferred upon that which is done.

The points wherein the nations fland already united are :

In fovereignty.

In the relative thereof, which is fubjedion.

In religion.

-'ilN continent,

'"'In language,

-And nowlaftly,- by the peace by your Majefly concluded with Spain in

leagues and confederacies : for now both nations have the fame friends and

the fame enemies.

Yet notwithftanding there is none of the fix points, wherein the union

is perfect and confummate ; but every of them hath fome fcruple or rather grain

of feparation enwrapped and included in them.

For the fovereignty, the union is ablblute in your Majefly and your goverejgnt

generation ; but if it fliould fb be, (wliich God of his infinite mercy defend) line royal.

that your iffue fhould tail, then the defcent of both realms doth refort to the

Icveral lines of the feveral bloods royal.

For fubjeftion I take the law of 'England to be clear, (what the law ofSubjeclioa,

Scotland is I know not) that all Scot/men from the very inftant of your Ma- °''^'^'^°^°-

jelly's reign begun, are become denizens, and the Tojl-nati are naturalized Alien.natura-

fubjedts ai llngland iox \)p& time forward : for by our laws none can be aa^'^"'°^-

alien but he that is of another allegiance, than our fovereign lord the King

:

for there be but two forts of aliens, whereof we find mention in our law an

-alien ami, and an alien enemy; whereof the former is a fubjeft of aflate in

amity with the King, and the latter a fubjedt of a flate in hoftility : but whe-
ther
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iher he be one or otlier, it is an clTcntial difference unto the definition of an

'

alien, if he be not of the King's allegiance ; as we fee it evidently in the pre-''

cedent of Ireland, who fince they were fubjeds to the crown of England,

have ever been inheritable and capable as natural fubjeds ; and yet not by

any ftatiite or adl of parliament, but merely by the common-law, and the

reafon thereof. So as there is no doubt, that every fubjedt of Scotlarid was,

and is in like plight and degree, fince your Majelly's coming in, as if your

Majerty had granteil particularly your letters of deniz.ition or naturalization to

every of them, and the Poft- fiati whoWy natural. But then on the other fide

for the time backwards, and for thofe that were Jlnte-natiy the blood is not

by law naturalized, I'o as they cannot take it by defcent from their anceflors

without ad: of parliamejit : And therefore in this point there is a defedl in

the union of fubjedlion.

For matter of religion, the union is perfed: in points of dodrine ; but

in matter of difcipline and government it is imperfect.

For the continent, it is true there are no natural boundaries of mountains

or feas, or navigable rivers; but yet there are badges and memorials of borders j

of which point I have fpoken before.

For the language, it is true the nations are uniin labii^ and have not thc^

firft curfe of difunion, which was confufion of tongues, wherebv one under-

Itood not another. But yet the die led is differing, and it remaineth a kind'

of mark of diftindion. hnt ior lYaX tempori per?nittemium, it is to be left to

time. For confidering that both languages do concur in the prinfipal office

and duty of a language, which is to make a man's felf underftood ; for the

reft, it is rather to be accounted (as was faid) a diverfity of dialed than of

language : and, as I faid in my firfl writing, it is like to bring forth the en-

riching of one language, by compounding and taking in the proper and

fignificant words of either tongue, rather than a continuance of two lan-

guages.

For leagues and confederacies, it is true, that neither nation is now in

hoftility with any ftate, wherewith the other nation is in amity : but yet fb,

as the leagues and treaties have been concluded with either nation refpedively,

and not with both jointly, which may contain fome diverfity of articles of

ftraitnefs of amity with one more than witli the other.

But many of thefe matters mav perhaps be of that kind as may fall within

that rule, in vefte varietas /it, fcijjura nonjit.

Now to defcend to the particular points wherein the realms fland fevered

and divided, over and beiides the former fix points of feparation, which I

have noted and placed as defeds or abatements of the fix points of the union,

and therefore fhall not need to be repeated : The points I fay yet remaining

I will divide into external and internal.

The external points therefore of the feparation are four.

i^. T^E feveral crowns, I mean the ceremonial and material crowns.

2. The fecond is the leveral names, flyles, or appellations.

3. The third is the feveral prints of the feals.

4. The fourth is the feveral ftamps or marks of the coins or monies.

It is true, that the external are in fbme refpeds and parts much mingled

and interlaced with confiderations internal ; and that they may be as efiedual

to the true union which muft be the work of time as the internal, be-

caufe they are operative upon the conceits and opinions of the people ; the

uniting of whofe hearts and aiFedions is the life and true end of this work.

Fo*
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For the ceremonial crowns, the queftion will be whether there fliall beT''^"''<^'^°'

framed one new imperial crown of Britain to be ufed for the times to come ?
"/^i' cr'ownr

Alfo admitting that to be thought convenient, whether in the frame tlaereof

• there fhall not be fome reference to the crowns of Inland and France ?

Also whether your Majefty fliould repeat or iterate your own coronation

and your Queen's, or only ordain that fuch new crown fliall be uled by your
pofterity hereafter ?

Th e difficulties will be in the conceit of fome inequality, whereby the

realm of Scotland may be thought to be made an acceffion unto the realm

of England. But that refteth in fome circumftances ; for the compounding
of the two crowns is equal ; the calling of the new crown the crown of
Britain is equal. Only the place of coronation, if it fliall be at Weftminfter^

which is the ancient, auguft and facred place for the Kings of England^

may feem to make an inequality. And again, if the crown of Scotland be
difcontinued, then that ceremony which I hear is ufed in the parliament of

Scotland in the abfence of the Kings, to have the crowns carried in foleln-

nity, muft likewife ceafe.

For the name, the main queftion is whether the contradled name ofThe flyks

Britain fliall be by your Majefty ufed, or the divided names of England ^n^^"^^
namej;;

Scotland ?

Admitting there fliall be an alteration, then the cafe will require thefe

inferior queftions.

First, whether the name of Britain fliall only be ufed in your Ma-
jefty's ftyle,j where the entire ftyle is recited ; and in all other forms the

divided names to remain, both of the realms and of the people ? or otherwife,

that the very divided names of realms and people fliall likewife be changed

or turned into fpecial or fubdivided names of the general name ; that is to fay,

for example, whether your Majefty in your ftyle fliall denominate your fclf

King o( Britain, France, and Ireland, c^c. And yet neverthelefs in any com-
miffion, writ, or otherwife, where your Majefty mentions England or Scot-

land^ you fliall retain the ancient names, as feciindiitn conJuetudi)iem regni

nojlri yingliae; or whether thofe divided names fliall be for ever loft and taken

away, and turned into the fubdivifions of South-Britain and North-Britain,

and the people to be South-Britains and North-Britaim ? And fo in the

example aforefaid, the tenour of the like claufe to run fecundum confuetudi-

nevi BHtanniae aujlralis.

Also if the former of thefe fliall be thought convenient, whether it were

not better for your Majefty to take that alteration of ftyle upon you by pro-

clamation, as Edward the third did the ftyle oi France, than to have it enadted

by parliament ?

Also in the alteration of the ftyle, \i^hether it were not better to tranfpole

the kingdom of Ireland, and put it immediately after Britain, and fo place

the illands together j and the kingdom of France being upon the continent

laftj in regard that thefe iflands of the vveftern ocean feem by nature and
providence an entire empire in themfelVes ; and alfo, that there was never

King of England fo entirely poftcft of Ireland as your Majefty is : fo as your

ftyle to run King of Britmn^ Ireland^ and the iflands adjacent, and of France,

crc.

Th e difficulties in this have been already throughly beaten over ; but they

gather but to two heads.

The one, point of honour and love to the former names.

Vol. IV. Kkk The
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The other, doubt, left the alteration of the lunic may i x.-'uce and \\\s'.Ajt

an alteration of the laws and polities of the kingdom ; botii which, if your

Majefty fliall aflbme the Ityle by proclamation, and not by parliameiit, are in

themfclves fatisfied : for then the ufual names muft needs rcjnain in writsand

records, the forms whereof cannot be altered but by act of parliament, and

fo the point of honour fatished. And again» your proclamation aliereth no
law, and fo the fcvuple of a tacit or implied alteration of laws likcuife fatif-

fied. But then it may be conlidered, whether it were not a form of the

greatcft honour, if the parliament, though they did not enadt it, yet Ihould

become fuitors and petitioners to your Majefly to affum.c it.

The feals. F o R the feals, that there Ihould be but one great feal of Britain, and one

chancellor, and that there lliould only be a feal in Scctland for proceffcs and

ordinary juflice ; and that all patents oi grants of lands or otherwiie, as

well in Scotland as in England, (hould pafs under the great fuil here, kept

about your perfon ; it is an alteration internal, whereof 1 do not now
ipeak,

Bu T the queftion in this place is, whether the great feals of England and

Scotland fliould not be changed into one and the fame form of image and
fuperfcription of Britain, which neverthelefs is requifiLc lliould be, with

fome one plain manifeft alteration, left: there be a buz, and fufped:, that

grants of things in England, may be paffed by the feal of Scotland, or e

converfo t

Also, whether this alteration of form may not be done without adl of

parliament, as the great feals have ufed to be heretofore changed as to their

impreftions ?

For the monies,, as to the real and internal confideration thereof, the

queftion will be, whether your Majefty flaould not continue two mdnts, which,

the dift:ance of territory confidered, I fuppofe will be of neceifity ?

The (Ian-
SECONDLY, how the ft:andard (if it be not already done, as I hear fome

dards and doubt made of it in popular rumour) may be reduced into an exaft propor-
itamp;, mo-

^j^j^ f^j. j]jg j-|j^g j.^ come ; and likewife the computation, tale, or valuation to

be made exadt tor the monies already beaten ?

That done, the laft queftion is, (which is only proper to this place) whe-
ther the ftamp or the image and fuperfcription of Britain for the time for-

wards fliould not be made the felf-fame in both places, without any diffe-

rence at all ? A matter alfo which may be done as our law is, by your Ma-
jefty's prerogative without adt of parliament.

Th ese points are points of demonftration, adfaciendum popidum, but fo

jnuch the more they go to the root of your Majefty's intention, which is to

imprint and inculcate into the hearts and heads of tlie people, that fhey are

one people and one nation.

Of this kind alfo I have heard it pafs abroad in fpeech of the eredion of

fome new order of knighthood, with a reference to the union, and an oath

appropriate thereunto, which is a point likewife defervcs a confideration.

So much for the external points.

Internal The internal points of leparation are as followeth.
points of

I. Several parliaments.
union. _,

•' M r n
2. Several councils oi Itate.

3. Several officers of the crown.

4. Several
,
mobilities.

5. Several laws.

.,
6. Several courts of juftice, trials, and proceffcs.

7- Ss-
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7. Several receits and finances.

S. Skvkral admiralties and merchandizings.

g. Several freedoms and liberties,

JO. Several taxes and impofts.

As touching the feveral flates ecclefiaftical, and the leveral mints and
llandards, and the leveral articles and treaties, of intercourfe with foreign

nations, I touched them before.

In thefe points of the flrait and more inward union, there will intervene

one principal dilHculty and impediment growing from that root, which Ari-
jlotle in his politicks maketh to be the root of all divilion and diffcnfion in

commonwealths, and that is equality and inequality. For the realm of Scot^

land \% now an ancient and noble fealm, fubrtantive of itl'elf. But when
this iiland fliall Be made Britain^ then Scotland is no more to be con-

iidered as Scotland, but as a part of Britain ; no more than England is

to be confidered as England, but as a paft likewife ot Britain ; and confe-

quently neither of thefe are to be confidered as things entire of themfelves,

but in the proportion that they bear to the whole. And therefore let us

imagine [Nam id mente poffumus, quod a5lu non pojjumus) that Britain liad

never been divided, but had ever been one kingdom ; then that part of foil

or territory, which is comprehended under the name of Scotland, is in

quantity (as I heard it efteemed, how truly I know not) not part a third part

of Britain ; and that part of foil or territory which is comprehended under

the name of England, is two parts of Britain, leaving to fpeak of any diffe-

rence of wealth or population, and fpeaking only of quantity. So then if for

example Scotland iliould bring to parliament as much nobility as England,

then a third part fliould countervail two parts j namfi inacquaUbm aequalia

addas, omnia erunt inaequalia. And this I proteft before God and your Ma-
jefty, I do fpeak not as a man born in England, but as a man born in SW-
tain'. And therefore to delcend to the particulars :

For the parliaments, the confideration of that point will fall into four ' •^'^'''^°^^"'«

queftions.

1. The firfl:, what proportion fliall be kept between the \o\.z% o'l England
and the votes of Scotlajid ?

2. The fecond touching the manner of propofition, or pofTefTing of the

parliament of caules there to be handled ; which in England is ufed to be

done immediately by any member of the parliament, or by the prolocutor

;

and in Scotland is ufed to be done immediately by the lords of the articles

;

whereof the one form feemeth to have more liberty, and the other more gra-

vity and maturity : and' therefore the queftion will be, whether of thefe fhall

yield to other, or whether there fliould not be a mixture of both, by fome
commilTions precedent to every parliament in the nature of lords of the arti-

cles, and yet not excluding tlie liberty of propounding in full parliament af-

terwards ?

3. The third, touching the orders of parliament, how they may be com-
pounded, and the beft of either taken ?

4. Th e fourth, how thofe which by inheritance or otherwife, have of-

fices of honour and ceremony in both the parliaments, as the lord fteward

with us, CJT. may be latished and duplicity accommodated ?

For the councils of eftate, while the kingdoms Hand divided, it fhould z Council*

feem necclTary to continue feveral councils ; but if your Majefly ihould pro- ° ^' *'*'

c'eed to a fhid union, then howfoever your Majeity may eltablifli fome pro-

viiicial councils in Scotland, as there ia here of I'b'k, and in the marches of

I ITalesJ
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Wales, yet the queftion will be, whether It will not be more convenient lor

your Majefty, to have but one privy council about your Perfon, whereof

the principal officers of the crown of Scotland to be for dignity fake, how-

foever their abiding and remaining may be as your Majefty fliall employ tlieir

fervice ? But this point belongeth merely and wholly to your Majefiy's royal

will and pleafure.
3. Officer? of Pq^ the officers of the crown, the conHderatlon thereof will fall into thefc
the crown.

queftions.

First in regard of the latitude of your kingdom and the diflance ofplace,

•whether it will not be matter of neceffity to continue the feveral officers, be-

caufe of the impolhbility for the fervice to be performed by one ?

The fecond admitting the duplicity of officers fhould be continued, yetr

whether there fhould not be a difference that one fhould be the principal ,

officer, and the other to be but fpecial and fubaltern ? as for example, one to

be chancellor of Britain, and the other to be chancellor with lome Ipeciai

addition^ as here of the duchy, Cr.

The third, if no fuch fpecialty or inferiority be thought fit, then whether

both officers fliould not have the title and the name of die whole ifland and

preciiifts ? as the Lord Chancellor of £«'^/d«i to be Lord Chancellor of Britain,

and the Lord Chancellor of Scotia fid to be Lord Chancellor o( Britain, but with

feveral provifbes that they fliall not intromit themfelves but within their feve-

ral precincls.

V. i

J-

• For the nobilities, the confideration thereof will fall into thefc queftions.
* °

"
The firft of their votes in parliament (which was touched before) what

proportion they fliall bear to the nobility of England? wherein if the propor-

tion which fliall be thought fit be not full, yet your Majefly may, out of

your prerogative, fupply it ; for although you cannot make fewer of Scotland,

yet you may make more of England.

The fecond is touching the place and precedence wherein to raarflial

them according to the precedence of England in your Majefly's Ityle, and

According to the nobility of Ireland ; that is, all Englijh Earls firfl, and then

Scotijlj will be thought, unequal for Scotland. To marfhal them according

to antiquity, will be thought unequal for England. Becaufe I hear their no-

bility is generally more ancient : and therefore the queflion will be whether

the indifferentefl way were not to take them interchangeably ; as for exam*

pie, firfVj the ancient Earl of England 5 and then the ancient Earl of Scotland,

and fo altemis 'uicibus ?

t. Laws. For the laws to make an entire and perfedl union, it is a matter of great

difficulty and length, both in the collecting of them, and in the paffing of

them. For firfl, as to the coUeding of them, there mufl be made by the

lawyers of either nation a digefl under titles of their feveral laws and cuiloms,

as well common laws as flatutes, that they may be collated and compared,

and that the diverfitics may appear and be difcerned of And for the paf-

fing of them, we fee by experience xhzt patrius mos. is dear to all men, and

that men are bred and nouriflied up in the love of it ; and therefore how
harfh changes and innovations are. And we fee likewife what difputation

and argument the alteration of fome one law doth caufe and bring forth, bow
much more the alteration of the whole corps of the law ? Therefore the firft

queflion will be, whether it be not good to proceed by parts, and to take

that that is moii neceffary, and leave the reft to time ? The parts therefore

or fubjeft of laws, are for this purpofe fitlieft diftributed, according to that

ordinary divifion of criminal iind civil, and thofe ofcriminal caufes iiito capi-

tal and penal. The
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;. :The fecond quelHon tiicieibre is, allowing tlie general union of laws to

be too great a work to embrace, whether it were not convenient that cales

capital were the lumc in both jiutions j I lay the cales, I do not Ipcak of" the

proceedings or trials ; that is to liiy, W'hether the liune offences were not lit

$0 he made treafon or 'elony in both places ?

The third quelHon is, whether cales penal, though not capital, ver if they

concern the publick fiate, or othcrwile the difciplinc of manners, were not

fit likcwilc to be brought ituo one degree, as the caie of milprifion of trcalbn,

the cafe of praejnunirf, the cale of fugitives, the cale of inceft, the cale of
fnnony, and the relf ?

Bur the queilion that is more urgent than any of thefe is, whether thefe

cafes, at the lealt be they of an higher or an inferior degree, wherein the

tadf committed, or adt done in Scotland, may prejudice the Hate and fub-

icdts of Eiighvui, or e converfo, are not to be reduced into one uniformity of •

law aiid piuiiihmentT As for example, a perjury committed in a court of
juilice in Scotland, cannot be prejudicial in England, becaufc depofitions

taken in Scotland cannot be produced and ufed here in England. But a
forgery of a deed in Scotland, I mean with a falfe date of England, may be
uicd and given in evidence in Enghmd. So likewifc the depopulating of a

town in Scotland, doth not diretliy prejudice the ftate of England : but if

an Englijh m.erchant fliall carry filver and gold into Scotland (as he may) and
thence tranfport it into foreign parts, this prejudiceth the ftate of England:,

and may be an evalion to all the laws of England ordained in that cafe ; and
tliercfore liad need to be bridled with as fevere a law in Scotland^ as it is here

in England.

Of this kind there are many laws.

The law of the ^ihoi Richard \l. of going over without licence, if there

be not the like law in Scotland, will be fruftrated and evaded : for any
fubjedt of Enghmd may go firll: into Scotland, and thence into foreign

parts.

So the laws prohitoing tranfportation of fundry commodities, as gold, and
filver, ordnance, artillery, corn, ^c. if there be not a correfpondence of
laws in Scotland, will in like manner be deluded and frullrate • for any Eng-
lifb merchant or fubjedt may carry fuch commodities firfl into Scotland, as well

as he may carry them from port to port in Eiigland: And out of Scotland

into foreign prats, without any peril of law.

So libels may be devifed and Vvritten in Scotland, and publilhed and fcat-

tered in England.

Treasons may be plotted in Scot/and and executed in England.
*'. An lb in many other cafes, if there be not the like feverity oflaw in Scot-

land lo rei train offences that there is in England, (whereof we are here ig-

norant wliether there be or no ;) it will be a gap or Hop even for Englijh iub-

jeds to cicape and avoid the laws of E}?gla?td.

But for trealons the belf is that by the ffatute of 26 K. He?vy VIII. cap. 13.

any treafon committed in Scotland, may be proceeded with in England as

v/ell as trealons committed in France, Rome, or eUewhere.

For courts of juflice, trials, procels, and other adminifl:ration of laws,g p r

to make any alteration in either nation, it will be a thing fb new and unwont- juilice, and

cd to either people, that it may be doubted it will make the admin iftration*^'"''"'^"-

ofjuftice (which of all other things ought to be known and certain as the'""*"
^*^'

beaten way) to become intricate and uncertain. And belides, I do not fee

that the fevcraltyof adminilfration ofjuftice, though it be bv court fovereio-n

Vol. IV, ' Lll
'
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of liUl- refort, (I mean without appeal or error- ;) is any impediment at all

to the union of a kingdom : as we lee by experience in the fcvcral courts of
parli:>.ment in the kingdom of France. And 1 iuvc been always of opinion,

that the fubjeds of Englarid do ix\xc:jAy fetch juitice fomewhat far ofF, more
than in any nation that I know, the largcnefs of the kingdom confidekd
though it be holdcn in (oiwc part by the circuits of the judges ; and the two
councils at Tork^ and in the marches of Wales eftablifiied.

But it may be a queftion, whether as commune vhicuium, of tlie juitlce of
both nations, your IVIa'iefty ihould not eredt fome court about your perfon in

the nature of the grand council of France :, to which court you might, by
way of evocation, draw caufes from the ordinary judges of both nations ; for

fo doth the French King from all the courts of parlic'.ment in France ; many of
which are nwre remote from Paris than any part of Scotland is from London.

^ Receits,Fi- Yox receits and finances I fee no qucilion will arife, in regard it will be

Patrimonk's matter of neceffity to efcablilli in Scotland a receit of treafure for payments,
of the crown, and erogatious to be made in thofe parts : and for the treaflire of Spare, \n,

cither receits, the cuilodies thereof nwy well be feveral ; confidering by your
Majefty's commandment, they may be at all times removed or difpofed ac-

cording to your Majefty's cccafions.

For the patrimonies of both crowns, I fee no queflions will arife, except
your Majefty v/ould be pleafed to make one compounded annexation, for aix

infeparable patrimony to the crown out of the lands of both nations : and
fo the like tor the principality of Britain, and for other appennages of the
relt of your children ; ereding likewife fuch duchies and honours comoound-
ed of the poiTei^ions of botii liations as fhall be thought fit.

r;u^'^™nd^'^'
^°^ admiralty or navy I fee no great queftion will arife ; for I fee no

merchandiz- inconvcnicnce for your Majefty to continue fhipping in Scotland. And for

'"S- the jurifdidtion of the admiralties, and the profits and cafualties of them, they
will be refpedive unto the coafts, over-againfl which the feas lie and are li-

tuated ; as it is here with the admiralties of Fngland.

And for merchandizing it may be a queflion, whether that the companies
of the merchant adventurers of the Turkey merchants and the Mufcovite mer-
chants, (if they iliall be continued) fliould not be compounded of merchants
t)f both nations, Englijh and Scotijh. For to leave trade free in the one
«ation, and to have it reftrained in the other, may percaf^ breed fome in-

Fro dom
convenience,

and liberties. FoR freedoms and liberties the charters of both nations may be reviewed
;

and of fuch liberties as are agreeable and convenient for the fubjeds and peo-

ple of both nations, ohe great charter may be .m.ade and ronfirmed to the

I'ubjeds of Britain ; and thofe liberties which are peculiar or proper to either

nation to ftand in Hate as they do.

lo. Taxes BuT for impofts and cuftoms, it will be a great queftiion how to accom-
anj impoiis. niodate them and reconcile them : for if they be much eafier in Scotla-ndy

than they be here in England (which is a thing I know not ;) then this in-

convenience will follow ; that the merchants of England may unlade in the

ports of Scotland ; and this kingdom to be fcrved fiom thence, and your

A'lajeny's cuftoms abated.

And for the queftion, whether the (S<:o///7j merchants ihould pay iirangers

cuftom in England, that refteth upon the point of naturalization, v/hich I

touched before.

Thus have I made your Majefly a briefand naked memorial of the arti-

cles ai:id points of this great cauie, which may ferve only to excite and ftit
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up your Majefty's royal judgment, and the judgment of wifer men whom
you will be plealed to call to it : wherein I will not prefume to perfuade or

dilVuade any thing ; nor to interpofe mine own opinion, but do expcdl light

from your Majefty's royal dirgdlions ; unto the which I fliall ever fubmit my
judgment, and apply my travails. And I moft humbly pray your Majefly in

this which is done to pardon my errors, and to cover them with my good

intention and meaning and defire I have to do your Majefty fcrvicc, and to

acquit the truft that was repoied in me, and chiefly in your Majefty's benign

and gracious acceptation.

SPEECHES.'
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SPEECHES.
A SPEECH in PARLIAMENT,

39 of Elizabeth, upon the Motion of Subfidy.

AN D pleafe you, Mr. Speaker, I raufl: confider the time which is

fpent ; but yet fo, as I muft confider alfo the matter, which is great.

This great caufe was, at the iirft, fo materially and weightily pro-

pounded } and after, in fuch fort perfuaded and enforced j and by him that

lall: fpake, fo much time taken, and yet to good purpofe ; as I ffiall fpcak at a

great difadvantage : But becaufe it hath been always ufed, and* the mixture

of this houfe doth fo require it, that in caufcs of this nature there be fome

fpeech and opinion, as well from perfons of generality, as by perfons of au-

thority, I will fay fomewhat, and not much : wherein it fliall not be fit {ok

me to enter into, or to infift upon fecrets, cither of her Majefty's coffers, or

of her council ; but my Ipeech mull: be of a more vulgar nature.

I WILL not enter, Mr. Speaker, into a laudative fpeech of the high and fin-

gular benefits, which, by her Majefiy's moft politick and happy government

we receive, thereby to incite you to a retribution ; partly, becaufe no breath

of man can fet them forth worthily ; and partly, becawfe I know her Ma-
jefty in her magnanimity doth beftow her benefits like her freeft patents, aij-

que aliquo inde reddendo ; not looking for any thing again (if it were in re-

^<5t only of her particular) but love and loyalty. Neither will I now at

this time put the cafe of this realm of England too precifely ; how it ftandeth

with the fubjedt in point of payments to the crown : though I could make it

appear by demonftration, what opinion foever be conceived, that never fub-

icfts were partakers of greater freedom and eafe ; and that whether you look

abroad into other countries at this prefent time, or look back to former times

in this our own country, we fhall find an exceeding difference in matter of

taxes ; which now I referve to mention ; not fo much in doubt to acquaint

your ears with foreign ftrains, or to dig up the fepilchres cf buried and for-

gotten impofitions, which in this cafe, as by way of comparifon, it is necef-

lary you underftand j but becaufe Ipeech in the houfe is fit to perfuade the

general point, and particularly is more proper and feafonr.ble lor the com-

mittee : neither will I make any obfervations upon her Majefiy's manner of

expending and iffuing treafure ; being not upon exceffive and exorbitant do-

natives ; nor upon fumptuous and unnecelfary triumph?, buildings, or like

magnificence, but upon the prefervation, protedtion, and honour of the realm:

For I dare not fcan upon her Majefty's adions, which it becometh nae rather

to admire in filence, than to glofs or difcourfe upon them, though with never

fo good a meaning. Sure I am that the treafure that cometh from you to her

Majefty is but as a vapour which rifeth from the earth, and gatkereth into

a cloud, and ftayetli not there long ; but upon the fame earth itfalleth again

:

and what if fome drops of this do fall upon France or Flanders '? It is like a

fwect
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Tweet odour of honour and reputation to our nation throughout the world.

But I will only infifl: upon the natural and iuTiolate law of prcfervation.

It is a truth, Mr. Speaker, and a familiar truth, that fafety and prcferva-

tion is to be preferred before benefit or encreafe, inaftnuch as thofe coun-

fels which tend to prcfervation feem to be attended with neceffity : whereas

thofe deliberations which tend to benefit, feem only accompanied with per-

fuafion. And it is ever gain and no lois, when at the foot of the account

there remains the purchafe of fafety. The prints of this are every where to

be foand : the patient will ever part with fome of his blood to fave and clear

the refl: : the fea-faring man will, in a llorm, caft over fome of his goods to

fave and allure the reft : the hufbandman will afford Ibme foot of ground for

hLs hedge and ditch, to fortify and defend the reft. Why, Mr. Speaker,

the dil'puter will, if he be wife and cunning, grant fomewhat that fccmelh

to make againft him, becaufe he will keep himfelf within the ftrength of
his opinion, and the better maintain the relt. But this place advertifeth me
not to handle the matter in a common place. I will now deliver unto you
that, which upon aprobatum eft, hath wrought upon my felf, knowing your

affcdions to be like mine own. Tliere hath fallen out, fince the laft parlia-

ment, four accidents or occurrerits of ftate ; things publiflied and known to

you all ; by every one whcret)f it feemeth to me in my vulgar underftanding,

that the danger of this realm is encreafed : which I fpeak not by way of ap-

prehending fear, for I know I fpeak to Englifi courages ; but by way of

prelTing provifion : for I do find, Mr, Speaker, that when kingdoms and

ftates are entred into terms and refblutions of hoftility one againft the other ;

yet they are many times reftrained from their attempts by four impedi-

ments :

The firft is by this fame aliud agere ; when they have their hands full of
other matters, which they have embraced, and ferveth for a diverfion of their

hoftile purpofes.

The next is, when they want the commodity or opportunity of fome places

of near approach.

The third, when they have conceived an apprehenfion of the difficulty and

churliftinefs of the enterprife, and that it is not prepared to their hand.

And the fourth is, when a ftate, thro' the age of the Monarch, groweth

heavy and indifpofed to adlions of great peril and motion ; and this dull hu-

mour is not (harpened nor inflamed by any provocations or fcorns. Now
if it pleafe you to exarpine, whether by removing the impediments in thefe

four kinds the danger be not grown fo many degrees nearer us by accidents,

as I faid, frelh, and all dated fince the laft parliament.

Soon after the laft parliament, you may be pleafed to remember how the

French King revolted from his religion 5 whereby every man of common un-

derftanding may infer, that the quarrel between France and Spain is more re-

concilable, and a greater inclination of affairs to a peace than before : which

fuppofed, it followeth Spain fhall be more free to intend his malice againft this

realm.

Since the laft parliament it is alfo notorious in every man's knowledge

and remembrance, that the Spaniards have pofleffed themfelves of tJiat

avenue and place of approach for England, which was never in the hands of

any King of Spain before ; and that is Calais ; which in true reafon and con-

fideration of ellatc, of what value or fervice it is I know not ; but in common
underftanding, it is a knocking at our doors.

Vol. IV. Mmm Sinci
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SjNCE the laft parliament alfo that ulcer o^ Ireland, which indeed brake

forth before, hath run on and raged more : which cannot but be a great at-

tradive to the ambition of the council of Spain ; who by former experience

know of how tough a complexion this realm oi England is to be aflailed : and

therefore, as rheums and fluxes of humours, is like to refort to tlaat part which

is weak and dilkmpered.

And laftly, it is famous now, and fo will be many ages hence, how by

thefe two fea-journeys we have braved him, and objected him to fcorn : fo

that no blood can be fo frozen or mortified, but mufl needs take flames of

revenge upon fo mighty a difgrace.

So as this concurrence of concurrents, all fince our lafl: affembly, fome to

deliver and free our enemies, fome to advance and bring him on his way, fome

to tempt and allure him, fome to fpur on and provoke him, cannot but threaten

an encreafe of oar peril in great proportion.

Lastly, Mr. Speaker, I will but reduce to the memory of this houfe one

other argument, for ample and large providing and fupplying treafure ; and

this it is.

I SEE men do with great alacrity and fpirit proceed when they have ob-

tained a courfe they long wilhed for and were retrained from. My felf can

remember, both in this honourable affembly, and in all other places of this

realm, how forward and affedfionate men were to have an invafive war. Then

we would fay, a defenfive war was like eating and confuming interefl:, and

needs we would be adventurers and affailants ; habes quod tota mente petifti

:

Shall we not now make it good ? elpecially when we have tafl:ed fo prolperous

fruit ofour defires.

The firft of thefe expeditions invafive was atchieved with great felicity^

ravifhed a flrong and famous port in the lap and bofom of their high coun-

tries i brought them to fuch defpair as they fired themfelves and their Indian

fleet in facrihce, as a good odour and incenfe unto God for the great and barba-

rous cruelties which they have committed upon the poor Indians, whither that

fleet was failing ; difordered their reckonings fo, as the next news we heard of

nothing but protefliing of bills and breaking credit.

The fecond journey was with notable refolution born up againfl: weather

and all difficulties j and befides the fuccefs in amufing him and putting him
to infinite charge, fure I am it was like a Tartars or Farthia7i\ bow, which

fliooteth backward, and had a mofl: ftrong and violent effed: and operation

both in France and Flanders ; fo that our neighbours and confederates have

reaped the harveft of it ; and while tlie life-blood of Spain went inward to

the heart, the outward limbs and members trembled, and could not refift.

And lafl:ly, we have a perfedl account of all the noble and good blood that

was carried forth, and of all our fea-walls and good Ihipping without morta-

lity of perfons,' wreck of vcffels, or any manner of diminution. And thefe

have been the happy effeds of our fo long and fo much defired invafive war.

To conclude, Mr. Speaker, therefore, I doubt not but every man will

confent that our gift mull bear thele two marks and badges : the one of the

danger of the realm by fo great a proportion, hnce the lafl: parliament, en-

crealed ; the other of the fatisfadion we receive in having obtained our lb

earneftand ardent defire of an invafive war.

A
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SPEECH
MADE BY

Sir FRANCIS BACON, Kt.

Chofen by the Co m m o n s to prefcnt a petition touching Pur-

veyors, delivered to his Ma j est y in the withdrawing-cham-

ber at PVhiccball^ in the Parliament held i°^ 2'' Jacobiy the

firft Seilion.

IT
is well known to your Majefty, (excellent King) that the Emperors of

Rome, for their better glory and ornament, did ufe in their titles the ad-

ditions of the countries and nations where they had obtained vidories : as

Ger?na7iicus, Britannicus, and the like. But after all thofe names, as in the

higher place, followed the name of Pater Patriae, as the greateft name of all

human honour immediately preceding that name of Augiiftus; whereby they

took themfelves to exprefs fome affinity that they had (in refpedl of their office)

with divine honour. Your Majefty might, with good reafon, alTume unto

your felf many of thofe other names; as Germanicus, Saxonicus, BritannicuSy

Francicus, Danicus, Goihicus, and others, as appertaining to you not by
blood-fhed, (as they bare them) but by blood ; your Majefty's royal perfon

being a noble confluence of ftreams and veins wherein the royal blood of many
kingdoms of Europe are met and united. But no name is more worthy of

you, nor may more truly be afcribed unto you, than that name of father of

your people, which you bear and exprefs not in the formality of your ftyle,

but in the real courfe of your government. We ought not to lay unto you as

was {-iiid to yulii/s Caefar; ^lae jniremur, hahemus; quae laiidemiis, expeSia-

)nus: That we have already wherefore to admire you, and that now we ex-

pert fomewhat for which to commend you : for we may (without fufpicion

of flattery) acknowledge, that we have found in your Majefty great caufe,

both of admiration and commendation. For great is the admiration, where-

with you have polfeffcd us fmce this parliament began in thofe two caufes

wherein we have had accefs unto you, and heard your voice: That of the re-

turn of Sir Frattcis Goodwin, and that of the union ; whereby it feemeth unto

us, the one of thefe being fo fubtile a queftion of law ; and the other {o high

a caufe of eflate, that as the fcripture faith of the wifeft King, that bis heart

laas as the fands of the fea; which, though it be one of the largeft and vaftefl

bodies, yet it confifteth of the fmalleft motes and portions: So, I fay, it ap-

peareth unto us in thefe two examples, that God hath given your Majefty a

rare fuff.cicncy, both to compafs and fathom the greateft: matters, and to difcera

the leaft. And for matter of praife and commendation, which chiefly be-

longeth to goodnefs, we cannot but with great thankfulnefs profefs, that your

Majefty, within the circle of one year of your reign, [infra orbcm anni vcr-

tcntis) hath endeavoured to unite your church, which was divided ; to fupply

your nobility, which was diminiflied, and to eafe your people in cafes where
they were burthened and opprefled.

In
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In the laft of thcfe, your high merits, that is, the eafe and comfort of your

people, doth fill out to be comprehended; tlie melTage which I now bring

unto your Mojefty, concerning the great grievance arifing Iiy the manifold

abufes of purveyors, differing in fome degree from moft of the things where-

in we deal ;ind confult: for it is true that the kniglits, citizens, and burgelfe?,

in parliament ailembled, are a reprefentativc body of your commons and third

eiiate; and in many matters, although we apply our fclves to perform tlie

truft of thole that chofe us, yet it may be, we do fpealc much out of our

own fenfcs and difcourfes. But in this grievance, being of that nature vvhere-

unto the poor people is moft expfed, and men of quality lefs ; we {hall moll

humbly delire your Majefty to conceive, that your Majefty doth not hear

our opinions or lenfes, but the veiy groans and complaints tliemiclves of your

commons, more truly and vively than by reprefenution. For there is no

grievance in your kingdom lb general, fo continual, fo fenfible, and fo bitter

unto tlie common fubjed:, as this whereof we now fpeak; wherein it may
plcafe your Majelly to vouchlafe me leave, firft, to fet forth unto you the

dutiful and reipecfive carriage of our proceeding; next, tlie fubftance of our

petition ; and thirdly, forae realbns and motives which in all humblenels we
do ofler to your iVkjefty's royal coniideration or commileration ; we affuring

our felves that never King reigned that had better notions of head, and mo-
tions of l^cart, for the good and comfort of his loving fubjefts.

For the lirft; in the courfe of remedy which we delire, we pretend not,

pot intend not, in any fort, to derogate from your Majefty's prerogative, nor

to touch, dimini£h or queftion any of your Majefty's regalities or rights. For

we leek nothing but die reformation of abufes, and the execution of fomicr

laws whereunto we are bom. And although it be no ftrange thing in par-

liament for nt:v/ abufes to crave new remedies, yet neverthelels in thefe abufes,

(which if not in nature, yet in extremity and height of them are moll of

theai new) we content our felves with the old laws: only we defire a con-

firmation and quickening of them in their execution; fo far are we from any

humour of innovation or iiicroachment.

As to the court of the green-cloth, ordained for the provilion of your

Majefty's moft: honourable houlliold, we hold it ancient, we hold it reverend.

Other courts relpedl your politick perfon, but that relpeds your natural perfon.

But yet, notwithftanding, moft excellent King, to ule that freedom which

to fubjefts that pour out their griefs before fo gracious a King, is allowable,

we may very well alledge unto your Majefty, a comparilbn or fimilitude ufed

St. Jagujiia. by one of the fathers in another matter, and no^unfidy reprefenting our cafe

in this point: and it is of the leaves and roots of nettles; the leaves are ve-

nomous and fdngjng where they touch ; tlie root is not fo, but is without

venom, or malignity: and yet it is that root that bears and fupports all the

leaves, Tliis n&ads no furtlier application.

To come now to the fuhftance of our petition. It is no other than, by

the benebt of your Ma'iefty's laws, to be relieved of the abules of purveyors;

which abides do naturally divide themfelves into tliree forts: the firfl they

take in kind, that tiiey ought not to take; the fecond they take in quantit}-,

a far greater proportion than cometh to your Majefty's ufc; the third they take

in an unlawful manner, in a manner (I fay) diredtly and expreflly prohibited

by divers kws.
FoR the firft of thefe, I am a little to alter their name; for inftead of

takers, they become taxers; inftead of taking provifion for your Majefty's ler-

vice, they tax your people, ad redimendam vexat'iojiem : impofing upon them,

and
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and extorting from them divers fums of money, fometimes in grofs, fome-
times in the nature of flipends annually paid, ne iioceant, to be freed and ea-

fed of their opprelTion. Again, they take trees, which by law they cannot

do ; timber-trees which are the beauty, countenance, and flielter of mens
houfes; that men have long fpared from their own purfe and profit, that

men efteem (for their ufe and delight) above ten times the value ; that are

a lofs which men cannot repair or recover. Thefe do they take, to the de-
facing and fpoiling of your fubjeds manfions and dwellings, except they may
be compounded with to their own appetites. And if a gentleman be too

hard for them while he is at home, they will watch their time when there

is but a- bailiff or a fervant remaining, and put the axe to the root of the tree^

ere ever the mailer can flop it. Again, they ufe a llrange and moll: unjufl

exadtion, in caiiling the fubjefts to pay poundage of their own debts, due
from your Majefty unto them : fo as a poor man, when he hath had his hay^

or his wood, or his poultry (which perchance he was full loth to part witb^

and had for the provifion of his own family, and not to put to fale,) taken
from him, and that not at a jufl price, but under the value, and cometh to

receive his money, he fhall have after tlie rate of twelve pence in the pound
abated for poundage of his due payment, upon fo hard conditions. Nay
farther, they are grown to that extremity, (as is affirmed, though it be fcarce

credible, fave that in fuch perfons all things are credible) that they will take

double poundage, once when the debenture is made, and again the fecond

time when the money is paid.

For the fecond point (mofl gracious Sovereign) touching the quantity

which they take far above that which is anfwer'd to your Majelly's ufe :

they are the only multipliers in the world ; they have the art of multipli-

cation. For it is affirmed unto me by divers gentlemen of good report, and
experience in thefe caufes, as a matter which I may fafely avouch before your
Majetly, (to whom we owe all truth, as well of information as fubjedion,)

that there is no pound profit which redoundeth to your Majelly in this

co'-.rfe, but induceth and begetteth three pound damage upon your fubjedts,

beiides the difcontentment. And to the end they make their fpoil more fe-

curely, what do they ? Whereas divers ftatutes do flridly provide, that what-
'

fdever they take, fliall be regiller'd and attefted, to the end, that by ma-
king a collation of that which is taken from the country, and that which is

anfwered above, their deceits might appear; they, to the end to obfcure

their deceits, utterly omit the obfervation of this, which the law prefcri-

bech.

And therefore to defcend, if it riiay pleafe your Majefly, to the third fort

of abufe, which is of the unlawful manner of their taking, whereof this

omiffion is a branch ; and it is fo manifold, as it rather afketh an enumeration
of fome of the particulars, than a profecution of all. For their price by law
they ought to take as they can agree with the fubjed: ; by abufe they take,'

at an impofed and enforced price: by law they ought to make but one
apprifcment by neighbours in the country ; by abufe they make a fecond

apprifement at the court-gate ; and when the fubjed's cattle come up many
miles lean, and out of plight, by reafon of their travel, then they prize

them a-new at an abated price : by law they ought to take between fun and
''

iwn; by abufe they take by twilight, and in the night-time, a time well-

chofen for malefadors : by law they ought not to take in the high-ways, (a

place by your Majefty's high prerogative proteded, and by llatute by fpe-

cial words excepted ;) by abufe they take in the ways in contempt of your
Vol. IV.. N n n Majefty's
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Majefty's prerogative and laws: by law they ought to (liew their commifliori,

and the form of commiirion is by law fet down: the commifTions they briii!»-

down, are againft the law; and becaufe they know fo much, they v.iil ijot

ifliew them. A number of other particulars there are, whereof I have given

your Majeily a tafte; fo the chief of them upon deliberate advice are fet down
in writing by the labour of fome committees, and approbation of the whole

l)oufe, more particularly and lively than I can exprefs them: rr;y lelf having

them at the fecond hand by reafon of my abode above. But this writing is

a colledion of theirs who dwell amonglt the abufes of thefe oftenders, and

the complaints of the people ; and therefore mull needs have a more perfect

underftanding of all the circumflances of them.

It remaineth only that I ufe a few words, the rather to move your Ma-
jefty in this caufe: a few words, I fay a very few; for neither need fo great

enormities any aggravating, neither needeth lb great grace, as ufeth of it lelf

to flow from your Majefty's princely goodnefs, any artificial perfuador. There
be two things only which I think good to fet before your Majefty; the one

the example of your moft noble progenitors Kings of this realm, who from

the firfl: King that endowed this kingdom with the great charters of their li-

berties, until the laft, all fave one (who as he was fingular in many excellent

things, fo I would he had not been alone in this) have ordained every one of

them in their feveral reigns, fome laws or law againft this kind of offenders;

and efpecially the example of one of them, that King, who for his greatnefs,

wifdom, glory, and union of feveral kingdoms, refembleth your Majefty moft,

both in virtue and fortune. King Edivard III. who in his time only, made
ten feveral laws againft this mifchief. The fecond is the example of God
himfelf ; who hath faid and pronounced. That he will not hold him guiltlefs

that taketh hii name in vain. For all thefe great mifdemeanors are com-
mitted in and under your Majefty's name: and therefore we hope your Ma-
jefty will hold them twice guilty, that commit thefe oftences; once for the

oppref^lng of the people, and once more for doing it under the colour and
abuie of your Majefty's moft dreaded and beloved name. So then I will con-

clude with the flying o^ Pindarus, optima res aqua; not for the excellency,

but for the common ufe of it ; and fo contrariwife the matter of abufe of pur-

'

veyance, (if it be not the moft heinous abufe,) yet certainly it is the moft
common and 2:eneral abufe of all others in this kingdom.

It refteth, that according to the command laid upon me, I .do in all

humblenefs prefent this writing to your Majefty's royal hands, with the moft
humble petition on the behalf of the commons, that as your Miijefty hath

been pleafed to vouchfafe your gracious audience -to hear me fpeak, fb j-oii

would be pleafed to enlarge your patience to hear this writing read, which is

more material.
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ASPEECH
USED BY

Sir FRANCIS BACON, Kt.

In the Honourable Houfe of Commons, qui7tto Jacobi,

Concerning the ARTICLE of the General Naturalization of

the ScotiJJj Nation.

IT
may pleafe you, Mafler Speaker, preface I will ufc none, but put my

felf upon your good opinion, to which I have been accullomed, beyond

my defervings; neither will I hold you in fulpenfe what way I will chufe,

but now at the lirft declare my felf, that I mean to counfcl the houfe to

naturalize this nation, wherein ncverthelefs I have a requeft to make unto

you, which is of more efficacy to the purpofe I have in hand than all that I

lliall fay afterwards. And it is the fame requeft, which Dcmofihencs did mere

than once in great caufcs of eftate, make to tlie people of Athens^ ut cum cal-

ciilii Juffragiorum Jumant magnanimitatem reipiiblicae, that when they took

into their hands the balls, whereby to give their voices, (according as the

manner of them was) they would raife their thoughts, and lay afide thofe

confiderations which their private vocations and degrees might miniiier and

reprefent unto them, and would take upon them cogitations and minds agree-

able to the dignity and honour of the elhue.

For, Mafter Speaker, as it v/as aptly and fliarply faid by Alexander to

Parmenio, when upon their recital of the great offers which Darius made,

Pannefiio faid unto him, I would accept thefe offers, were I as Alexander:

he turned it upon him again, So would I, f\ith he, were I as Parmenio. So

in this caufe, if an honelt EngUfl) merchant; (I do not fingle out that ftate

in difgrace, for this ifland ever held it honourable, but only for an inftance

of a private profeffion) if an Englip merchant (liould fay, Surely I would
proceed no farther in the union, were I as the King; it might be reafonably

anfwered. No more would the King, were he as an Englifj merchanc. And
the like may be faid of a gentleman in the country, be he never fo worthy

or fufficient, or of a lawyer be he never fo wife or learned; or of any odier

particular condition of men in this Kingdom : for certainly, Mafler Speaker^

if a man fhall be only or chietiy fenfible of thofe refpects which his particulur

vocation and decree fliall fliggefi: and iiifufe into him, and not enter into true

and worthv confiderations ot ellates, he lliall never ' be able aright to give

counfcl, or take counfcl in this matter. So that if this rcquell be graiUed, I

account the c-aufe obtained.

But to proceed to the matter itfelf: all confultations do^reil: upon queftions

comparative; for when a queftion is de vera, it is fimple, for there is hut

one truth; but when a queftion is dc bono^ it is for the moll part compa-
rative; for there be differing degrees of good and evil, anJ the befl of the

good
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good is to be pieferred and chofcn, and the worft oF the evil is to be declined

and avoided; and tlierefore In a queftion of thij nature you may not look for

anfwer proper to every inconvenience alledged;- for iomewhat that cannot loe

efpecially anfweied' may neverthelcfs be encountred and. over-weighed by mat-

ter of greater nionaent ; and therefore the matter which I rtiall let forth, unto

you, will naturally receive the dilh-ibution of three parts. . i
-• j /<

The anfwer FiRsr, an anfwer to thofe inconveniences whicli have been alledgcd to;«nx-

to the incon-fje, if wc fliould givc Way to this naturalization, which I fiippofc. you.wiH find

'eft^d con"''
"°^ to be fo great as they have been made; but that much drois is put irttothe

cerningthe balance to help to make Weight.. : ./..

naturahzi- SECONDLY, an encounter aeaiiifl: the remainder of thefe inconveniences,

which cannot properly be anfwered but by much greater inconveniences^ vvJiicJi

we {hall incur if we do not proceed to this naturalization. '-)'

Thirdly, an encounter hkewife, but of another nature, that is, of•the

good and benefit which we fhall draw and purchafe to our felves by proceeding

to this naturalization. And yet to avoid confufion, which ever more follow^th

upon too mudi generality, it is neceflary for me (before I proceed to perfiiafion)

to ufe fome diftribution of the points or parts of naturalization, which cer-

tainly can be no better, or none other than the ancient diftindtion of /ait ck>i~

tatiSy.jiis fuffragii vcl tribus^ znA jus petitionis five homrum: for all ability

and capacity is either of private intereft of raeimi & tiium^ or of publick fer-

vice; and the publick confifleth chiefly either in voice or in attion or office.

Now it is the firft of thefe, Mafter Speaker, that I will only handle at this

time and in this place, and refer the other two for a committee, becaufc they

receive more diflinclion and reftridlion.

To come therefore to the inconveniences alledged on the other part, the

firft of them is, that there may enfue of this naturalization a furcharge of
people upon this realm of England, which is fuppofed already to have the:

full charge and content; and therefore there cannot be an admilhon of the

adoptive without a diminution of the fortunes and conditions of thofe that are

native Ihbjedts of this realm. A grave objection, Mafter Speaker, and very

dutiful ; for it proceeds not of any unkindnefs to the ScotiJJj nation, but of a

natural failnefs to oar felves ; for that anfwer of the virgins, ne forte non fiif-

fciat "jobis & nobis, proceeds not out of any envy or malign humour, but out

of providence, and the original charity which begins with our felves. And V
muft confefs, Mafter Speaker, that as the gentleman faid, ^h&n Abrahatii -And-

Lot, in regard of the greatnefs of their families, grew pent and Itraitened^'

brethren though they were, they grew to difterence, and to thofe words, vade
til ad dexterajn, & ego ad fniftram^ &c. But certainly, I ftiould never have

brought that example on that fide; for we fee what followed of it, how that

tliis feparation ad dcxteram & ad fniftrain, caufed the milerable captivity of
the one brother, and the dangerous, though profperous war of the other, for

his refcue and recovery.

But to this objedion, Mafter Speaker, being fo weighty and fo principal,

1 mean to give three feveral anfwers, every one of them being to my under-

ftanding by it felf fufficient.

The opinion Th e firft of them is, that this opinion of the number of the Scctifi na-
of the num- tion that ihould be likely to plant themfelves here amonprft us will be found '

berot thecico- , ,. , . ' .^ , . n i, r r. oti
tifi> Nation,

to be a thing rather in conceit than m event ; for, Mafter Speaker, you mail >

find thofe plaufible fimilitudes of a tree that will thrive the better if it h& re-

moved into the more fruitful foil, and of fheep or cattel, that if they find a-

gap or palTage open will leave the more barren pafture, and get into the more

'

. i;,': rich
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rich and plentiful, to be but arguments merely fuperficial, and to have no

found refemblance with the tranfplanting or transferring of families ; for the

tree, we know by nature, as foon as it is fet in the better ground, can fallen

upon it, and take nutriment from it; and a fheep, as foon as he gets into the

better pafture, what fliould let him to graze or feed? But there belongech

more, I take it, to a family or particular perfon, that fliall remove from one

nation to another: for if, Matter Speaker, they have not flock, means, ac-

quaintances, cuflom, habitation, trades, countenance, and the like, I hope

you doubt not but they will ftarve in the midll of the rich pafture, and are

far enough from grazing at their pleafure : and therefore in this point, which
is conjedtural, experience is the beft guide; for the time part is a pattern of

the time to come. I think no man doubteth^ Mafter Speaker, but his Ma-
jefty's firft coming in, was as the greateft fpring-tide for the confluence and

entrance of that nation. Now I would fain underltand in thefe four years

fpace, and in this fulnefs and ftrength of the current and tide, how many fa-

milies of Scot[men are planted in the cities, boroughs, and towns of this king-

dom ; for I do afTure my fclf, that of more than fome perfons of quality^ a-

bout his Majefly's perfon here at court, and in London, and fome other infe-=-

rior perfons, that have a dependance upon them, the return and certificate, if

fuch a furvey Ihould be made, would be of a number extremely fmall : I re-

port me to all your knowledges of the places where you inhabit.

Now, Mafter Speaker, as I faid, Ji in ligno viridi ita Jit, quit Jiet in ari~

do^ I am fure there will be no more fuch i'pring-tides. But you will tell me
of a multitude of families of the Scotijh nation in Folonia ; and if they mul-
tiply in a country fo far, how much more here at hand ? For that, Mafter

Speaker, you muft impute it of necefiity to fome Ipecial accident of time and
place that draws them thither : For you fee plainly before your eyesj that in

Germany, which is much nearer, and in France, where they are invited with

privileges, and the very privilege of naturalization, and yet no fuch number h
to be found ; fo, it cannot either be nearnels of place, or privilege of perfon,

that is the caufe. But fliall I tell you, Mafter Speaker, what I think ? Of
all places in the world, near or far oft", they will never take that courfe of

life in this kingdom, which they content themfclves with in Poland; for we
fee it to be the nature of all men that they will rather difcover poverty a-

broad, than at home. There is never a gentleman that hath over-reached

himfelf in expences, and thereby muft abate his countenance, but he will

rather travel, and do it abroad, than at home; and we know well they have

good high ftomachs, and have ever ftood in fome terms of emulation with us

:

and therefore they will never live here, except they live in good fort. So as I

afTure you, Mafter Speaker, I am of opinion that the ftrife, which we now
have to admit them, will have like fequel as that contention had between the

nobility and people of Rome, for the admitting of a plebeian conful ; which
whilft it was in paffage was very vehement, and mightily flood upon, and

when the people had obtained it, they never made any plebeian conful, not

in 60 years after : and lb will this be for many years, as I am perfuaded,

rather a matter in opinion and reputation, than in ufe or efFed;; and this is

the firft anfwer that I give to this main inconvenience pretended of furcharge

of people.

THE,fecond anfwer which I give to this objedlion, is this, I mufl have £W.,„^ no!

leave to doubt, Mafter Speaker, that this realm of England is not yet peopled peupied to

to the full; for certain it is, that the territories of France, Italy, Flandcn^^^'^^'^^"

and fome part of Germany, do in equal fpace of ground bear and contain a far

Vol. IV. Ooo greater
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greater quantity of people, if they were muftcrcd by the poll; neither can I

fee, that this kingdom is lb much inferior unto thofe foreign parts in fruitful-

nefs, as it is in population ; which makes me conceive we have not our full

charge. Befides, I do fee manifeftly amongft us, the badges and tokens ra-

ther of fcarcenefs, than of prefs of people, as drowned grounds, commons,
waftes, and the like; which is a plain demonftration that howloever there

may be an over-fwelling throng and prefs of people here about London, which
is moft in our eye, yet the body of the kingdom is but thin fown with peo-

ple:" And whofoevcr fliall compare the ruins and decays of ancient towns in

this realm, with the erections and augmentations of new, cannot but judge

that this realm hath been far better peopled in former times; it may be in the

Heptarchy, or otherwife : for generally the rule holdeth, the fmaller the ftate,

the greater the population pro rata. And whether this be true or no, we need

not feek farther, than to call to our remembrance how many of us ferve here

in this place for defolate and decayed boroughs.

Mediterrane, Again, Mafter Speaker, \vhofoever looketh into the principles of eftate,

not maritime jniifl: hold that it is the mediterrane countries, and not the maritime, which

furdiar^ed "^^^^ 'o fear furcharge of people ; for all fea-provinces, and efpecially Flanders,

with people, have another element befides the earth and foil, for their fuitentation. For
what .an infinite number of people are, and may be, fuftained by fidiing,

carriage by fea, and merchandizing? Wherein again I do difcover, that we
are not at all pinched by the multitude of people ; for if we were, it were

not poflible that we {hould relinquifli and refign fuch an infinite benefit of
fifliing to the Flemings, as it is well known we do. And therefore I fee, that

we have waftes by fea, as well as by land ; which Hill is an infallible argument

that our induflry is not awakened to feek maintenance by any great prefs or

charge of people. And laftly, Mafter Speaker, there was never any kingdom
in the ages of the world, had, I think, fo fair and happy means to iffue and
difcharge the multitude of their people (if it were too great) as this kingdom
hath, in regard of that defolate and wafted realm of Ireland; which being a

country bleffed with almoft all the dowries of nature, as rivers, havens, woods,
quarries, good foil, and temperate climate, and now at laft under his Majefty

bleft alfo with obedience, doth, as it were, continually call unto us for our co-

lonies and plantations. And fo I conclude my fecond anfwer, to this pretended

inconvenience of furcharge of people.

The third anfwer, Mafter Speaker, which I give, is this; I demand what
is the worft effed that can follow the furcharge of people ? Look into all fto-

ries, and you Ihall find it none other than feme i'jonourable war, for the en-
largement of their borders, which find themfelves pent upon foreign parts;

which inconvenience, in a valourous and warlike nation, I know not whether
I fliould term an inconvenience or no ; for the faying is moft true, though in

another fenfe, ovtne Johim forti patria. It was fpoken indeed of the ptience
of an exiled man, but it is no lefs true of the valour of a warlike nation. And
certainly, Mafter Speaker, I hope I may fpeak it without oflrence, that if we „

did hold our felves worthy, whenfoever a juft caufe fhould be given, either

to recover our ancient rights, or to revenge our late wrongs, or to attain the
honour of our anceftors, or to enlarge the patrimony of our pofterities, we
would never in this manner forget the confideratioi:s of amplitude and great-

nefs, and fall at variance about profit and reckonings; fitter a great deal for pri-

vate perfons, than for parliaments and kingdoms. And thus, Mafter Speakerj^.

Heave this firft objedion to fuch fatisfadion as vou have heard.

Thr
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The fecond objedion is, that the fundamental laws of both thefe king- Tlie funda-

doms of England and Scotland are yet diverfe and feveral ; nay more that it ^^^LiaZ^
is declared by the initruinent, that they iliall fo condnue, and that there and .Sfo//flKi

is no intent in his Majeity to make innovation in them; and therefore that ^"^Vl-'^^^'j

it Ihould not be feafonable to proceed to this naturalization, whereby to en-

dow them with our rights and privileges, except they lliould likewife receive

. and fubmit themfelves to our laws; and this objedtion likewife (Mr. Speaker)

I allow to be a weighty objedion, and worthy to be well anfwered and dif-

•cufled.

The anfwer which I fliall offer is this : It is true, for my own part, (Mr, The anfwer

Speaker) that I wifh the Scotijh nation governed by our laws, for I hold our to the fecond

laws with fome reducements worthy to govern, and it were the world: but"
^

this is that which I lay, and I defire therein your attention, that according •

to true reafon of eftate, naturalization is in order firlt and precedent to union

of laws; in degree a lefs matter than union of laws; and in nature feparable,

and not infeparable from union of laws; for naturalization doth but take out

the marks of a foreigner, but union of laws makes them entirely as our fclves.

Naturalization taketh away feparation ; but union of laws doth take away dif-

tindion. Do we not fee. Mailer Speaker, that in the adminiftration of the

world under the great monarch God himfelf, that his laws are diverfe ; one
law in fpirits, another in bodies; one law in regions celeftial, another in ele-

mentary; and yet the creatures are all one mals or lump, without any 'va-

cuum or feparation ? Do we not likewife fee in the ftate of the church, that

amongft people of all languages and lineages there is one communion of faints,

and that we are all fellow-citizens and naturalized of the heavenly yenifalan ;

and yet neverthelefs divers and feveral ecclefiaftical laws, policies and hierar-

chies, according to the fpeech of that worthy father, in vefie varietasjit^ fcif-

Jura non fit ? And therefore certainly, Mafler Speaker, the bond of law is

the more fpecial and private bond, and the bond of naturalization the more
common and general ; for the laws are rather figiira reipiiblicae than forma,
and rather bonds of perfedion than bonds of entirenefs: and therefore we fee

in the experience of our own government, that in the kingdom of Ireland all

our ilatute laws, fince Poyning's law, are not of force; and yet we deny ihtm. Pynin£s.\zyf\

not the benefit of naturalization. In Guernfey and Jerfey and the ille of Man,
our common laws are not in force, and yet they have the benefit of naturali-

zation; neither need any man doubt but that our laws and cuftoms muft in

fmall time gather and win upon theirs; for here is the feat of the kingdom,
whence come the fupreme diredions of eftate : here is the King's perfon and
example, of which the verfe faith, Regis ad cxemplum totus componitur orbis.

And therefore it is not pofiible, although not by folemn and formal ad of
eftates, yet by the fecret operation of no long time, but they will come under

the yoak of our laws, and fo dulcis traSius pari jiigo ; and this is the anfwer

I give to the fecond objedion.

Th e third objedion is fome inequality in the fortunes of thefe two na- inequality in

tions, Englayid and Scotland, by the commixture whereof there may enfue ad- ^}^^
fortunes

Vantage to them and lofs to us. Wherein, Mafter Speaker, it is well that this ii^Undzwii.

difference or difparity confifteth but in the external goods of fortune ; for in- ScQtland.

deed it muft be confeffed, that for the goods of the mind and the body, they

are alteri 710s, other our-felves; for to do them but right, we know in their

capacities and underftandings they are a people ingenious, in labour induftrious,

in courage valiant,, in body hard, adive and comely. More might be faid,

but in commending them we do but in effed commend our felves ; for they

are
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are of one piece and continent with usj and the trutli is, we are participant

both of their virtues and vices. For if they have been noted lo be a people

not fo tradable in government, we cannot, without flattering our felves, free

our felves altogetl^er from that fault, being a thing indeed incident to all mar-

tial people; as we fee it evident by the example of the Romans and otliers;

even like unto free horles, tliat though they be of better fervice than others,

yet are they harder to guide and manage.

But for this ob'iedion, Mafter Speaker, I purpofe to anfwer it, not by the

authority of Scriptures, which liiith, beatius ejl dare quam accipere, but by
an authority framed and derived from the judgment of our felves and our

anceflors in the fame cafe, as to this point. For, Mafter Speaker, in all the

line of our Kings none ufeth to carry greater commendation than his Majcily's

noHe progenitor King Edimrd the firll of that name; and amongft his other

commendations, both of war and policy, none is more celebrated than his pur-

pofe and enterprize for the conqueft: of Scotland, as not bending his defigns to

glorious acqueifs abroad, but to folid ftrength at home; which neverthelefs if

it had fucceeded well could not but have brought in all thofe inconveniences of

the commixture of a more opulent kingdom with a lefs that are now alleged.

Laws or arms por jj jg not the yoak, either of our laws or arms, that can alter the nature of

theMVureofth^ climate or the nature of the foil; neither is it the manner of the corn-

climates, mixture that can alter the matter of the commixture ; and therefore, Mafter

Speaker, if it were good for us then, it is good for us now, and not to be

prifed the lefs becaufe we payed not fo dear for it. But a more full anfwer to

this objedion I refer over to that, which will come after, to be fpoken touch-

ing furety and greatnefs.

The fourth objeftion, Mafter Speaker, is not properly an objeftion, bat

rather a pre-occupation of an objedtion of the other fide ; for it may be iaid,

and very materially, whereabout we do contend? The benefit of naturali-

zation is by the law, in as many as have been, or ftiall be born fince his Ma-
jefty's coming to the crown, already (ettled and inverted. There is no more

then but to bring the Atiie-nati into the degree of the Poft-nati, that men
grown that have well deferved may be in no worfe cafe than children which

have not deferved, and elder brothers in no worfe cale than younger brothers

;

lb as we ftand upon quiddamy not quantwn, being but a little difterence of

time of one generation from another. To this, Mafter Speaker, it is faid by

fome, that the law is not fo, but that the Pojl-nati are aliens as vi^ell as the

reft. A point that I mean not much to argue, both becaufe it hath been well

fpoken to by the gentleman that fpoke laft before me; and becaufe I do de-

fire in this cafe and in this place to fpeak rather of conveniency than of law:

only this I will fay, that that opinion feems to me contrary to reafon of law,

contrary to form of pleading in law, and contrary to authority and experience

of law. For reafon of law, when I meditate of it, methinks the wifdom of

the common laws of Efigland well obferved, is admirable in the diftribution of

the benefit and proteftion of the laws, according to the feveral conditions of

perlbns in an excellent proportion. The degrees are four, but bipartite, two

of aliens and two of fubjedts.

The firflde- Thf, firil degree is of an alien born under a King or ftate, that is an ene-
gneofan my. If fuch an one come into this kingdom without fafe conduct, it is at

his peril ; the law giveth him no protection, neither for body, lands nor gocxls;

io as if he be flain there is no remedy by any appeal at the party's fuit, al-

though his wife were an EngliJJ:) woman : marry at the King's fuit, the cafe

may be otherwife in regard of the offence to the crown.

I Th f

aliin.
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The fecond degree Is of an alien that is born under the faith and alle-J'"^
'^*^""''

^nce of a King or State that is a friend. Unto fuch a perfon the law doth im- aiifnbcnun-

part a greater benefit and protedlion, that is, concerning things perfonal, tran- ^er a flute

fitory, and immoveable, as goods and chattels, contrails and the like, but notj-^j^.^^'^ ^

concerning freehold and inheritance. And the reafon is, becaufe he may be

an enemy, though he is not ; for the ftate under the obeifance of which he

is, may enter into a quarrel and hoflility ; and therefore as the law hath but

a tranfitory alfurance of him, fo it rewards him but widi tranfitory be-

.
nefits.

The third degree is of a fubjedl, who having been an alien, is nwde freej'^'^''''''^'^*^

by charter and denization. To fuch an one the law doth impart yet a more ficn fubjeft.

ample benefit ; for it gives him power to purchafe freehold and inheritance to

his own ul'e, and likewile enables the children born after his denization to

inherit. But yet neverthelefs he cannot make title or convey pedigree from any

anceftor paramount ; for the law thinks not good to make him in the fame

degree with a fubjedl born, becaufe he was once an alien, and fo might

once have been an enemy : And fiemo jiibito fingitur, mens affections cannot

be fo fetded by any benefit, as when from their nativity they are inbred and

inherent.

An d the fourth degree, wliich is the perfed: degree, is of fuch a perfon
J^^

(onnh

as neither is enemy, nor could have been enemy in time pali, nor can bepeff^^ de-

enemy in time to come j and therefore the law gives unto him the full benefit grec

of naturalization.

Now, Mafter Speaker, ifthefe be the true fleps and paces of the law, no man
can deny but wholbever is born under the King's obedience, never could /«

aliqiio punSio tejnporis be an enemy; (a rebel he might be, but no enemy :)

and therefore in reafon of law is naturalized. Nay, contrariwife, he is bound
jure nathitatis to defend this kingdom of England againft all invaders or re-

bels ; and therefore as he is obliged to the protection of arms, and that perpe-

taallyand univerfally, fo he is to have the perpetual and univerful benefit and
rVotedlion of law, which is naturalization.

For form of pleading it is true that hath been faid, that if a man would
plead another to be an alien , he muft not only let forth negatively and priva-

tivcly, that he was born out of the obedience of our Ibvereign lord the

King, but affirmatively, under the obedience of a foreign King or State in

particular, which can never be done in this cafe.

As for authority, I will not prefs it ; you know all what hath been publifh-

ed by the King's proclamation. And for experience of law we fee it in the

fubjefts of/r^/«W, in the fubjed:sofG//^?'«/(?)' and ytr/^j, parcels of the duchy
of Normandy ; in the fubjeCts of Calais, when it was Eiiglijh, which was par-

cel of the crown of France. But, as I faid, I am not willing to enter into

argument of law, but to hold my felf to point of conveniency, fo as for my
part I hold all Pojl-nati naturalized ipfo jure ; but yet I am far from opinion,

that it Ihould be a thing fuperfluous to have it done by parliament. Chief-

ly in refpedt of that true principle of ftate, principum aBiones pracipiie ad
famam funt componenda. It will lift up a lign to all the world of our loves to-

wards them, and good agreement with them. And thefe are, Mafter Speaker,

the material objedtions which have been made on the other fide, whereunto

you have heard my anfwers ; weigh them in your wifdoms, and fb I conclude

that general part.
j

Now, Mafter Speaker, according as I promifed, I muft fill the other balance

inexprefiinguntoyou the inconveniences which we Hiall incur, if we fhall

Vol. IV. Ppp nos
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not proceed to this naturalization, wherein that inconvenience which above

all others, and alone by itfelf, if there were none other, doth exceedingly

move me, and may move you, is a pofition of eftate, coUcdted out of the re-

cords of time, which is this : That wherefoever feveral kingdoms or eftates

have been united in fovereignty, if that union liath not been fortified and

bound in with a farther union, and namely, that which is now in queflion

(of naturalization, ) this hath followed, that at one time or other they have

broken again, being upon all occafions apt to relapfe and revolt to the former

reparation,

tfieunionbe- Of this affcrtion the firft example which I will fet before you, is of that

(ween the ^«- niemorable union which was between the Roma>i5 .md the Latins, which

XflJ/w!" ^continued from the battle at the lake of Regiila, for many years unto thecon-

fulfhips of * C. Plautius, and L. Mmilius Mamereus.

At which time there began, about this very point of naturalization, that

war which was called Bellum Sociak, being the moll bloody and pernicious

war that ever the Rot?ian ftate endured : wherein, after numbers of battles

and infinite fieges and furprizes of towns, the Rojnans in the end prevailed

and maftered the Latins : But as foon as ever they had the honour of the war,

looking back into what perdition and confufion they were near to have been

brought, they prefently naturalized them all. You ipeak of a naturalization irt'^

blood ; there was a naturalization indeed in blood.

Sbarta and Let me fet before you again the example of Sparta, and the reft of the

Felofomefui. Pelopomiefus their afibciates. The ftate of Sparta was a nice and jealous fl:ate

in this point of imparting naturalization to their confederates. But what was
the ifTue of it ? After they had held them in a kind of fociety and amity for

divers years, upon the firft occafion given, (which was no more than the

furprifal of the caftle of Thebes, by certain defperate confpirators in the habit

ofmafkers) there enfued immediately a general revolt and defedlion of their'

aflbciates ; which was the ruin of their ftate, never afterwards to be recovered.

The union of Of later times let me read your confiderations to behold the like events in

l^^lJ^"^'^''™
the kingdom of ^r^^07Z ; which kingdom was united with Cajfi/e and the

reft ofSpain in the perfons of Ferdinando and Ifabella, and fo continued many
years; but yet fo as that it ftood a kingdom fever'd and divided from the reft of

the body ofSpain in privileges, as diredtly in this point of naturalization, or capacity

of inheritance. What came of this ? Thus much, that now of frefti memory,

not paft twelve yeare fince, only upon the voice of a condemned man out of the

grate of a prifon towards the ftreet, that cried, Fueros Libertad, Liberta^^ir-

(which is as much as liberties or privileges) there was raifed a dangerous re--*^^

bellion, which was fupprefled with great difficulty with an army royal. Af-
'

ter which victory neverthelefs, to fliun farther inconvenience, their privileges
'

were difannulled, and they were incorporated with Cajiile and the reft of

Spain. Upon fo fmall a (park, notwithftanding fo long continuance, were

they ready to break and fever again.

Florence and Th E like may be faid of the ftatesof Florence and Fifa, which city ofPifa
^'l'^' being united unto Florence, but not endowed with the benefit of naturaliza-''

CiarloYlU. tion, upon the firft fight of foreign afliftance, by the expedition of C^cr/?^- VIII,

of France into Italy, did revolt } though it be fince again reunited and incor-

porated, and did obtain the forefaid benefit.

*
1 60 years after that battel. There are extant at this day coins, or medals, in memory of a battel'.'

•

fought by this C. Fkutiut at Privernum. Another copy hath of-J. Munlitu and P. Dtciui,

The
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Th e fiimc efFed we fee in the moft barbarous government, which Hiews it The like ef-

the rather to be an effetl of nature ; for it was thought a fit policy by the ^ '^ '" ^^^'

council of Conftantinople^ to retain the three provinces of Tranjylvafiiti, ffal- vernmcMs.'

lachia, and Moldavia, (which were as tlie vciy mirles of Conftanthioplc, in re-

fped of their provifions) to tlie end they might be the lefs wafted, only un-
der IVayioods as vaflals and homagers, and not under BoJJmws, as provinces

of the Turkijh empire ; which policy we fee by late experience proved un-
fortunate, as appeared by the revolt of the fame three provinces, under the

arms and condudl of Sigifmond prince of Tranfyhania ; a leader very fa-

mous for a time ; which revolt is not yet fully recovered. Whereas we leldom
or never hear of revolts of provinces incorporate to the 'Turkijh empire.

On the other part, Mr. Speaker, becaufe it is true which the logicians

lay, oppofita juxta Je pojita magis clucefcunt : let us take a view, and we Hiall

find that wherefoever Kingdoms and States have been united, and that union
incorporated by a bond of mutual naturalization, you Hiall never obferve Naturaliza-

them afterwards upon any occaiion of trouble or otherwife, to break and fe- ''°" ^ '^"''^

ver again: as we fee moft evidently before our eyes, in divers provinces of^°"'^*

France^ that is to fay Giiienne^ Provence, Norviandy, Britain, which not-

withftanding the infinite infefting troubles of that Kingdom, never offered to

break again.

We fee the like effed: in all the Kingdoms of Spain, which are mutually
naturalized, as Leon, Cajlile, Valentia, Andaliijia, Granada, Murcia, To-
ledo, Catalonia, and the reft, except Aragcn, which held the contrary

courfe, and therefore had the contrary fuccefs, (as was faid) and Portugal,

^ of which there is not yet fufticient trial. And laftly, we fee the like effed:'

in our own nation, which never rent afunder after it was once united ; fo as

we nowfcarce know whether the heptarchy were a true ftory or a fable ; and England ne-

therefore, Mafter Speaker, when I revolve with my felf, thefe examples and ^"^'' '"«^"'^

others, fo lively exprefluig the neceffity ofa naturalization to avoid a relapfe into unfted.°'^'^*

a feparation ; and do hear io many arguments and fcruples made on the other

fide ; it makes me think on the old biihop, which upon a publick diiputation

of certain Chriftian divines with feme learned men of the heathen, did ex-

tremely prefs to be heard ; and they were loth to llifter him, becaufe they

knew he was unlearned, though otherwife an holy and well-meaning man :

but at laft, with much ado, he got to be heard ; and when he came to fpepk,

inftead of ufing argument, he did only fay over his belief: but did it with fdch
afTurance and conltancy, that it did ftrike the minds of thofe that heard him,
more than any argument had done. And fo, Mafter Speaker, againft all thefe

witty and fubtle arguments, I fay that I do believe, and I would be fbrry to be
found a prophet in it, that except we proceed with this naturalization, though
perhaps not in his Majefty's time, who hath fuch intereft in both nations,

yet in the time of his defcendents thefe realms will be in continual danger to

divide and break again. Now if any man be of that carelefs mind, mancat

nofiros ea cura nepotes; or of that hard mind, to leave things to be tried by
the fharpeft fword : fure I am, he is not of St. Paul's opinion, who atfirmcth,

that whofbever ufeth not fore-fight and provifion for his family, is worfe than an
unbeliever; much more, if we fhall not ufe fore-fight for thefe two kingdoms,
that comprehend in them fb many families, but leave things open to the peril of
future divifions. And thus have I exprelfed unto you the inconvenience which
of all others finketh deepeff with me as the moit weighty : neither do there want
other inconveniences, Mr. Speaker, the eftedtsand inftuence whereof, I fear, will

not be adjourned to fo long a day as this that I have fpoken of : for I leave it to

VOUf
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your wifdom to confider whether you do not think, in cafe by the denial of
this naturalization, any pique, alienation, or iinlcindnefs, I do not /ay rtiould

be, but fhould be thought to be, or noifed to be between thefe two nations

whether it will not quicken and excite all the envious and malicious humours
wherefoever (which are now covered) againft us, either foreign or at home

;

and fo open the way to pra(?-ices and other engines and machinations, to the
Abinding in-difturbauce of this ilate ? As for that other inconvenience of his Majefty's en-
""^^"'^""' gagemen t to this adlion, it is too binding, and too preffing to be Ipoken of,

and may do better a great deal in your minds than in my mouth, or in the
mouth ofanymanellej becaufe, as I fay, it doth prefsour liberty too far: and
therefore, Mafler Speaker, I come now to the third general part of my diviiion,

concerning the benefits which we fliall purchafe by knitting this knot furcr and
ftraiter between thefe two kingdoms, by the communicating of naturalization :

the benefits may appear to be two, the one furety, the other greatneis.

The benefit To u c H I N G furety, Mr. Speaker, it was well faid by T^us ^dntius the Ro~
of furety. pjan, touching the ftate of Peloponnefus, that the tortoife is fafe within her HicH

tejliido intra tegiimm tuta eji ; but if there be any parts that lie open, they
endanger all the reft. We know well, that although the ftate at this time
be in a happy peace, yet for the time paft, the more ancient enemy to this

kingdom hath been the French^ and the more late the Spaniard; and both thefe
had as it were their feveral poftern gates, whereby they might have approach and
entrance to annoy us. France had Scotland^ and Spain had Ireland; for thefe
were the two accefles which did comfort and encourage both thefe enemies to
aflail and trouble us. We fee that of ^co//^???^/ is cut ofFby the union of thefe two
kingdoms, if that it fliall be now made conftant and permanent; that o1Ireland
is cut oft' likewife by the convenient fituation of the weft of Scotland towards
the north of Ireland, where the fore was : which we fee being fuddenly clofed
hath continued clofed by means of this falve ; fo that as now there are no
parts of this ftate expofed to danger to be a temptation to the ambition of
foreigners, but their approaches and avenues are taken away : for I do little

doubt but thofe foreigners which had fuch little fuccefs when they had thofe
advantages, will have much lefs comfort now that they be taken from them

;

and fo much for furety.

The benefit FoR greatnefs, Mr. Speaker, I think a man may fpeak it foberly and with-
o greatne

.. ^^^ bravery, that this kingdom of England, having Scotland united, Ireland
reduced, the fea-provinces of the Low Countries contrafted, and fliipping
maintained, is one of the greateft monarchies, in forces truely efteemed, that
hath been in the world. For certainly the kingdoms here on earth have a re-
femblance with the kingdom of heaven, which bur Saviour compareth not
to any great kernel or nut, but to a very fmall grain, yet fuch an one as is apt
to grow and fpread j and fuch do I take to be the conftitution of this king-
dom

; if indeed we fliall refer our counfels to greatnefs and power, and not
quench them too much with the confideraticn of utility and wealth.

'

For Mr.
Speaker, was it not, think you, a true anfwer that Solon of Greece made to
the rich King Creeps of Lydia when he fliewed unto him a great quantity of
gold that he had gathered together, in oftentation of his greatnefs and mi^^ht ?
But Solon faid to him, contrary to his expeftation. Why, Sir, if another come
that hath better iron than you, he will be lord of all your gold. Neither is

the
;
authority of Machiavel to be defpifed, who Icorned that proverb of

ftate, taken firft from a fpeech of Afaa««z/j, that moneys are the finews of
war J and faith, there are no true fiiiews of war, but the very finews of the arms
of valiant men.

Nay
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Nay more, Mr. Speaker, wliofuever fhall look into the feminaries and be-'^'.'"^ hcgir.-

glnnings of the monarchies of the \vorkl, he iliall find them founded in po- "archies"'*^

Verty. founded in

PERSIA a country barren and poor, in refpcd of Media, wliieh they P°^"'^'-

fubdued.

MACED ON, a kingdom ignoble and mercenary until the \\n\Q o^ Philip Macedm.

the fon of Amyntas.

ROME had poor and pafloral beginnings. Rome.

The Turks, a band of Sarmathian Scythes, that in a vagabond manner The f«r/fj;

made incurfion upon that part of Ajia, which is yet called Turcommria ; out

of which, after much variety of fortune, fprung the Ottoman family, now
the terrour of the world.

So we know the Goths, Vattdals, Alans, Huns, Lombards, Normajis, and

the reft of the northern people, in one age of the world made their defcent or

expedition upon the Rofnan empire, and came not as rovers to carry away prey

and be gone again; but planted themfelves in a number of rich and fruitful

provinces, where not only their generations, but their names remain to this

day; wkncis Lomhardy, Catalonia, {a. nzmt compounded of Goth &nd Aland)

Andcilujia, (a name corrupted from Vandalitia) Hungaria, Normandy, and

others.

Nay the fortune of the Siuijfes of late years, which are bred in a barren The 5w;V-f

and mountainous country, is not to be forgotten ; who firft ruined the duke of -^"*

Burgundy, the fame who had almoft ruined the kingdom of France, what
time after the battel near Granjhn the rich jewel of Burgundy prized at many
thoufands was fold for a few pence by a common Sivifs- that knew no more
what a jewel meant than did Mfop's cock. And again, the fame nation in re-

venge of a fcorn was the ruin of the French King's affairs in Italy, Lewis XII.

For that King, when he was preffed fomewhat rudely by an agent of the

Sivitzers to raife their penfions, brake into words of choler : What, laith he,

will thefe villains of the mountains put a tax upon me? Which words loft

him his duchy of Milan^ and chafed him out of Italy.

All which examples, Mr. Speaker, do well prove Solon's opinion of the

authority and maftery that iron hath over gold. And therefore if I fliall Ipeak

unto you mine own heart, methinks we fhould a little difdain that the nation

of Spain, which howfoever of late it hath grown to rule, yet of ancient time

ferved many ages, firft under Carthage, then under Rome, after under Sara-

cenSy Goths, and others, fliould of late years take unto them that IJDirit as to

dream of a monarchy in the weft, according to that device, video folem orien-

tem in occidente, only becaufe they have ravifti'd from Ibme wild and unarmed
people mines and ftore of gold ; and on the other fide, that this illand of

Britain, feated and manned as it is, and that hath, I make no queftion,

the beft iron in the world, that is, the beft foldiers in the world, fliall think

of nothing but accounts and audits, and meum & tuum, and I cannot tell

what.

Mr. Speaker, I have, I take it, gone through the parts which I propounded

to my felf, wherein if any man fliall think that I have fung a placebo, for

mine own particular, I would have him know that I am not fo unfeen in the

world, but that I difcern it were much alike for my private fortune to reft a

tacebo, as to fing a placebo in this bufinefs: But I have fpoken out of the

fountain of my heart, Credidi propter quod locutus fum: I believed, therefore

I fpake, (0 as my duty is performed : the judgment is yours ; God dire<ft it for

the beft.
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ASPEECH
USED BY

Sir FRANCIS BACON, Kt.

In the Lower Houfe of Parliament, by occafion of a motion

concerning the Union of Laws.

AND it pleaftryou, Maftcr Speaker, were it now a time to w'llh, as it

is to advife, no man Ihould be more forward or more earneft than my
felf in tliis wifli, that his Majefty's fubjefts of E?}gland and Scotland

were governed by one law ; and that for many reafons.

First, Btcaufe it will be an infallible affurance that there will never be any

rclapfe in fucceeding ages to a feparation.

Secondly, Dulcis traBus pari jiigo. If the draught lie raoft upon us,

and the yoak lie leaft on them, it is not equal.

Thirdly, The qualities and (as I may term it) the elements of their laws

and ours are fuch as do promife an excellent temperature in the compounded

body: for if the prerogative here be too indefinite, it may be the liberty there

is too unbounded ; if our laws and proceedings be too prolix and formal, it

may be theirs are too informal and fummary.

Fourthly, I do difcern to my underftanding, there will be no great dif-

ficulty in this work ; for their laws, by that I can learn, compared with ours,

are like their language compared with ours : for as their language hath the fame

roots that ours hath, but hath a little more mixture oi Latin and Fre7ich; fo

their laws and cuftoms have the like grounds that ours have, with a little more

mixture of the civil law and French cufloms.

Lastly, The mean to this work feemeth to me no lefs excellent than the

work itfelf: for if both laws fliall be united, it is of neceflity for preparation

and inducement thereunto, that our own laws be reviewed and re-compiled^

than the which I think there cannot be a work that, his Majefly can undertake

in thefe his times of peace more politic, more honourable, nor more bene-

ficial to his fubjedts for all ages:

Tace data in terris, anlmiim ad civilia vertit

'Jura fuum, Icgefque tulit jujUjJimus author.

For this continual heaping up of laws without digefling them, maketh bu*

a chaos and confufion, and turneth the laws many time:, to become but fnares

to the people, as was well faid, Phiet jupcr eos hiqueos : no7i funt aiitem pejo"
'

res laqiiei, quam laquei Icgum. And therefore this work I eJieem to be indeed

a work (rightly to term it) heroical. So that for this good wiili of union of

laws I do confent to the full: and I think you may perceive by that which I

have faid, that I came not in this to the opinion of others, but that I was long,

ago fettled in it my fclf: neverthelefs as this is moved out of zeal, {o I take

it to be moved- out of lime, as commonly all zealous motions are, while mea
are
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'aYe (o fafl carried on to tlie end, as they give no attention to the means: for if

St be time to talk of this now, it is either bccaiife the bufinefs now in hand
cannot proceed without it, or bccaufe in time and order this matter Ihould

be precedent, or becauie we fliall lofe fome advantage towards this efFedt fo

much defired, if we fliould go on in the courfe we arc about. But none of
thefe three in my judgment are true; and therefore the motion (as I faid)

unfeafonable.

For firfl:, that there may not be a naturalization without an union in laws

cannot be maintained. Look into the example of the church, and the union

thereof. Vou (hall fee general churches, that join in one faith, one baptiiin,

which are the points of fpiritual naturalization, do many tim.es in policy, con-

ftitutions, and culloms dilfer : and therefore one of the fathers made an excel-

lent obfervation upon the two myfteries; the one, that in the gofpel the gar-

ment of Chriil: is laid to have been without feam ; the other, that in the pfalm

the garment of the Queen is faid to have been of divers colours; and con-

cludeth, in vefie varietas fit, fcijjiira non Jit. And fo" in this cafe. Mailer
Speaker, we are now in hand to make this monarchy of one piece, and not

of one colour. Look again into th-^ examples of foreign countries, and take

that next us of France^ and there you ihall find that they have this diftri-

bution, Pais dn droit efcrit, and pais du droit coiiftumier. For GaJcoig?ic^

Langucdoc, Prove?ice, Daiiphiny, are countries governed by the letter, or text

of the civil law: But the ifle of France, "Tourain, Bcn-y, Anjou, and the

reft, and moft of all Britain and Normandy are governed by cuftoms, which
amount to a municipal law, and ufe the civil law but only for grounds, and
to decide new and rare cafes; and yet neverthelefs naturalization palfeth through

all.

Secondly, That this union of laws (liould precede the naturalisation, or

that it fhould go on pari pafjic, hand in hand, I fuppofe likewile can hardly

be maintained : but the contrary, that naturalization ought to precede, and
that not in the precedence of an inftant ; but in diftance of time : of which

~

my opinion, as I could yield many reafons; fo becaufe all this is but a digref-

i!iou, and therefore ought to be fhort; I will hold my felf now only to one,

which is briefly and plainly this; that the union of laws will afk a great time

to be perfected, both for the compiling and for the paffing of them. During
all which time, if this mark of itrangers Ihould be denied to be taken away,

1 fear it may induce fuch a habit of Ih'angenefs, as will rather be an inipedi-

iiicnt than a preparation to farther proceeding: for he was a wile man that faid,

opportuni magnis conatibus tranfitus rcrnvi, and in thefe cafes, non progredi,

c/i regredi. And like as in a pair of tables, you muft put orrt the former wri-

ting before you can put in new; and again, that which you write in, you
write letter by letter; but that which you put out, you put out at once: fo

*we liave now to deal with the tables of men's hearts, wherein it is in vain to

think you can enter the willing acceptance of our laws and cuftoms, except

you hrft put forth all notes either of hoftility or foreign condition : and theie

ere to be put out fimul & fcmel, at once without gradations; whereas the o-

ther points are to be imprinted and engraven diftinftly and by degrees.

Thirdly, Whereas it is conceived by fome, that the conmiunication of

our benefits and privileges is a good hold that we have over them to draw
.diem to fubmit themfelves to our laws, it is an argument of fome probability,

but yet to be anfwered many ways. For firft, the intent is miftakcn, which
is not, as I conceive it, to draw them wholly to a fubjedlion to our laws, but

xto draw both nations to one uniformity of kuVk Again, to think that there

ihoukl
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Hiould be a kind of artiailate and indented contradt, that they iLoald receive

our laws to obtain our privileges, it is a matter in rcafon of eU;ite not to be

expefted, being that which fcarcely a private man will acknowledge, if it

come to that whereof Se?ieca ipeaketh, Beneficium accipere eji Itbertatetn ven-

dere. No, but courfes of eftate do dcfcribe and delineate ano;hcr way, which

is to win them either by benefit or by cullom : for we lee in all creatures that

men do feed them firiV, and reclaim them after. And fo in the firft inftitution

of kingdoms. Kings did firft win people by many benefits and protedions, be-

fore they preft any yoak. And for cuftom, which the poet calls, impcner'e

morem; who doubts but that the feat of the kingdom, and the example cf

the King refting here with us, that our manners will quickly be theirs to

make all things ready for our laws? And laflly, the naturalization which is

now propounded, is qualified with fuch reftridions as there will be enough

kept back to be ufed at all times for an adamant of drawing them farther on

towards our defires. And therefore to conclude, I hold this motion of union

of laws very worthy, and arifing from very good minds j but yet not proper

for this time.

To come therefore to that, which is now in queftion, it is no more but

whether there lliould be a difference made between the Aiite-nati and the

Poft-nati in point of law, but only in point of convenience; as if a law were

now newly to be framed. In which qud1:ion I will at this time anfwer two

objedfions, and ufe two arguments, and fo leave it to your judgment.

The firft objedion hath been, that if a difference fhould be, it ought to

be in favour of the Ante-nati^ becaufe they are perlbns of merit, fervice, and

proof; whereas the Pofi-iiati are infants, that (as the fcripture faith) know
not the right hand from the left.

This were good reafon, Mafter Speaker, if the queftion were of natura-

lizing fome particular perlbns by a private bill ; but it hath no proportion with-

the general cafe : for now we are not to look to refpedls, tl>at are proper to

fome ; but to thofe, which are common to all. Now then how can it be

imagined, but that thofe, which took their firft breath fince this happy union,

inherent in his Majefty's perfon, muft be more affured and affedtionate to this

kingdom, than thofe generally can be prefumed to be, which were fometimes

ftrangers; for Nemo Jiibilo fingitur: the converfions of minds are not fo fwift

as the converfions of times. Nay in eftedts of grace, which exxeed far the

eftedls of nature, we fee St. Paul makes a difference between thofe he calls

Neophytes, that is, newly grafted into Chriftianity, and thofe that are brought

up in the faith. And fo we fee by the laws of the church, that the children

of chriftians fliall be baptized in regard of the faith of their parents: but the

child of an ethnic may not have bnptifm till he be able to make an under-

ftanding profeffion of his faith.

Another objedlion hath been made, that we ought to be more provident

and referved to reftrain the PoJi-7iati than the Ante-nati; becaufe during his

Majefty's time, being a prince of fo approved wifdom and judgment, we need

no better caution than the confidence we may repofe in him ; but in the fu-

ture reigns of fucceeding ages, our caution muft be /// re, and not in perfona.

But, Mr. Speaker, in this I anfwer, that as we cannot expedl a prince

hereafter lefs like to err in refpedt of his judgment ; fo again, we cannot ex-

pedl a prince fo like to exceed, if I may fo term it, in this point of benefi-

cence to that nation, in refpedt of the occafion. For whereas all princes and

all men are won either by merit or confideration, there is no appearance, that

any of his Majefty's defcendants can have either of thefe caufes of bounty to-

wards
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wards that nation in fo ample a degree as his Majefty hath. And thefe be the

two obfervations, which feem to me mofi: material, why the Pojl-nati fliould

be conckided in the fame reftriftions or greater than the Ante-nati, where-

unto you have heard the anfwers.

Th e two reafons, which I will ufe on the other fide, are briefly thefe ; the

one, being a reafon of common fenfe j the other, a reafon of eflate.

We fee, Mr. Speaker, the time of the nativity is in mofl: cafes principallv

regarded. In nature, the time of planting and letting is chiefly obferved j and
we fee the artrologers pretend to judge of the fortune of the party by the time

of the nativity. In laws, we may not unfitly apply the cafe of legitimation

to the cafe of naturalization ; for it is true, that the common-law doth put the

Ante-natiis and the Poft-Jiatus in one degree. But when it was moved to the

parliament of Englajid^ Barones una "voce refpondcnint^ Nolumiis /eges Angliae

vmtare. And though it mufl be confefTed, that the Ante-nati and Pojl-nati

are in the fime degree in dignities; yet were they never fo in abilities: for no
man doubts, but the fbn of an earl or baron, before his creation or call, fliall

inherit the dignity, as well as the fon born after. But the fon of an attainted

perlbn, born before the attainder, fliall not inherit, as the after born fhall, not-

withfiianding charter of pardon.

The reafon of ftate is, that any reflriclion of xht Ante-nati is temporary,

and expireth with the generation ; but if you make the Fofi-nati in all one de-

gree, you do but in fubftaiice pen a perpetuity of feparation.

Mr. Speaker, in this point I have been fliort, becaufe I little expefted this

doubt, as to point of convenience; and therefore will not much labour, where
I fuppofc there is no greater oppofition.

249
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i-iREPORT
M A D E B Y

N 3X13 b:

Sir FRANCIS BACON, Kt.

In the HOUSE of COMMONS,

Of a Speech delivered by the Earl o^ Salishury-y and another

Speech delivered by the Earl of Northampton^ at a con-

ference concerning the Petition of the Merchants upon the

Spanijh grievances, Parliament 5 Jacobi.

AND may it pleafe you, (Mr. Speaker,) I do not find my felf any ways
hound to report that which paffed at the laft conference touching the

SpaniJJj grievances, having been neither employed to fpeak, nor ap-

pointed to report in that caufe. But becaufe it is put upon me by a filent ex-

pectation, grounded upon nothing (that I know) more than that I was ob-

ierved diligently to take notes : I am content (if that provifion which I made
for mine own remembrance may ferve this houfe for a report) not to deny
you that flieaf that I have in hafte bound up. It is true, that one of his Ma-
jefty's principal counfellors in caufes of eftate, did ufe a fpeech that contained a

world of matter ; but now I fhall be able to make a globe of that world,

therein I fear mine own flrength.

His lordibip took the occafion of this, which I fliall now report, upon the

anfwer which was by us made, to the amendments propounded upon the bill

of hoftile lawsj quitting that bufinefs with thefe few words j that he would
difcharge our expedition of reply, becaufe their lordfliips had no warrant to

dilpute. Then continuing his fpeech, he fell into this other caufe, and faid

;

that being now to make anfwer to a propofition of ours, as we had done to

one of theirs, he wifhed it could be paffed over with like brevity. But he did

forefee his way, that it would prove not only long, but likewife hard to find,

and hard to keep; this caufe being fo to be carried, as above all no wrong be
done to the King's fovereignty and authority: and in the fecond place, no
mifunderftanding do enfue between the two houfes. And therefore that he

hoped his words fhould receive a benign interpretation; knowing well that

purfuit and drift of fpeech, and multitude of matter, might breed words to

pafs from him beyond the compafs of his intention: and therefore he placed

more affurance and caution in the innocency of his own meaning, and in the

experience of our .favours, than in any his warinefs or watchfulnefs over his

own fpeech. :•-• '«

This refpeftive preface ufed, his lordfliip defcended to the matter it felf;

which he divided into, three confiderations : for he faid he would conlider of

the petition,

FmsT,
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First, As it proceeded from the merchants.

Secondly, 7\s from them it was offered to the lower houfe,

; And thirdly. As from the lower houfe it was recommended to the higher

hoijfe,

hi the firfl of thefe confiderations there fell out naturally a fubdivifion into

the perfons of the petitioners, and the matter and parts of the petition. In
the perfons of the merchants his lordfhip made (as I have colledted them) in

number eight obfervations, whereof the three firft refpefted the general con-

dition of merchants ; and the five following were applied to the particular eir-

cumftances of the merchants now complaining.

His lordfhip's firft general obfervation was, that merchants were of two
IbrtSi the one fought their fortunes (as the verfe faith) per /axa, per ignes;

and, as it is faid in the fame place, extremos ciirrit mercator ad Lidos ; fub-

jedling themfelves to weather and tempeft; to abfence, and, as it were, exile,

out of their native countries; to arrefts in entrances of war j to foreign injul^

tice and rigor in times of peace; and many other fufferances and adventures.

But that there were others that took a more fafe, but a lefs generpus courfe in

raifing their fortunes. He taxed none, but did attabute much more refpeft to

the former. ^IL
The fecond general obfervation which his lordftl^ made was, that the

complaints of merchants were ufually fubjett to much error, in regard that

they fpake (for the moft part) but upon information ; and that carried through

many hands; and of matters done in remote parts; fo as a falfe or fadlious fac-

tor might oftentimes make great tragedies upon no great ground. Whereof,

towards the end of his fpeech, he brought an inftance of one trading into the

Levant ; that complained of an arreft of his fliip, and poffefled the council-

table with the fimie complaint in a vehement and bitter fafliion ; deliring and

preffing fome prefent and expolhilatory letters touching the fame. Whereupon
ibme counfellors well acquainted with the like heats, and forwardnefs in com-
plaints, happened to fay to him out of conjecture, and not out of any intelli-

gence, what will you fay if your fhip which you complain to be under arreft,-

be now under fail in way homewards? Which fell out accordingly; the fame

perfon confefting, fix days after, to the lords, that flie was indeed in her way
homewards.

•-.The third general obfervation which his lordfliip made was this, in effedly

that although he granted that the wealth and welfare of the merchant was
not without a fympathy with the general ftock and ftate of a nation, efpe-

cially an ifland
; yet neverthelefs, it was a thing too familiar with the mer-

chant, to make the cafe of his particular profit, the publick cafe of the king-

dom.
There follow the particular obfervations, which have a reference and ap-

plication to the merchants that trade to Spain and the Levant ; wherein his

lordftnp did firft honourably and tenderly acknowledge, tliat their grievances

were great, that they did multiply, and that they do deferve compafTion and

help ; but yet neverthelefs, that he mull ufe that loving plainnefs to them as

to tell them, that in many things they were authors of their own miferies.

For fince the difTolving of the company, which was termed the monopoly,

and was fet free by the fpecial inftance of this houfe, there hath followed

fuch a confufion and relaxation in order and government amongfl them, as

they do not only incur many inconveniences, and commit many errors; but-

in the purfuits of their own remedies and fuits they do it fo impolitickly, and

•after fucii a fafliion, as except lieger embafladors (which are the eyes of Kings

in-
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in foreign parts,) fliould leave their centinel, and become merchants fadors

and Ibllicitors, their caufes can hardly profpcr. And wliich is more, fuch is

now the confufion in the trade, as fhop-keepers and handycraft-nien become

merchants there; who being bound to no orders, leek bafe means, by gifts

and bribery, to procure favours at the hands of officers there. So as tlie ho-

ned merchant that trades like a fubftantial merchant, and loves not to take

fervile courfes to buy the right, due to hini by the amity of the princes, can

have no juftice without treading in their fteps.

Secondly, His lordfhip did obfcrve fome improbability that the wrongs

fliould be fo great, confidering trading into thofe parts was never greater;

whereas if the wrongs and griefs were fo intolerable and continual as they pro-

pound them and voiced them, it would work rather a general difcouragement

and coldnefs of trade in fi'.d:, than an earneft and hot complaint in words.

Thirdly, His lordlhip did obferve, that it is a courfe (howfoevcr, it may
be with a good intent, yet) of no fmall prefumption, for merchants upon their

particular grievances to urge things tending to a diredt war, confidering that

nothing is more ufual in treaties, than that fuch particular damages and mo-
leftations of fubjects are left to a form of juftice to be righted: and that the

more high articles do retain neverthelefs their vigour inviolably ; and that the

great bargain of the kingdom for war and peace, may in no wife depend upon

fuch petty forfeitures, no more than in common affurance between man and

man, it were fit that, upon every breach of covenants, there Ihould be limited

a re-entry.

Fourthly, His lordfliip did obferve, in the manner of preferring their

petition, they had inverted due order, addreffing themfelves to the foot, and

not to the head. For confidering that they prayed no new law for tlieir relief,

and that it concerned matter of inducement to war or peace, they ought to

have begun with his Majefty, unto whofe royal judgment, power, and office

did properly belong the difcerning of that which was defired, the putting in

ad: of that which might be granted, and the thanks for that which might be

obtained.

Fifthly, His lordffiip did obferve, that as they had not preferred their

petition as it fliould be, fo thty had not purfued their own diredion as it was.

For having diredled their petition to the King, the lords fpiritual and temporal,

and the commons in parliament afi"embled, it imported, as if they had offered

the like petition to the lords, which they never did; contrary not only to their

own direftion, but likewife to our conceit, who pre-fuppofed (as it fliould

feem by fome Ipeech that paffed from us at a former conference,) that they

had offered ieveral petitions of like tenor to both houfes. So have you now
thofe eight obfervations, part general, part fpecial, which his lordfliip made
touching the perfons of thofe which exhibited the petition, and the circum-

ftances of the fame.

For the matter of the petition it felf, his lordfliip made this divifion, that

it confifteth of three parts.

First, Of the complaints of wrongs in fadt.

Secondly, Of the complaints of wrongs in law, as they may be tmly
termed, that is, of the inequality of laws which do regulate the trade.

And thirdly. The remedy defired by letters of marc.

The wrongs in fact receive a local diftribution of three. In the trade to

Spain, in the trade to the Wejl-Indies, and in the trade to the Levajit.

Concerning the trade to Spain; although his lordfliip did ufe much fig-

i;ificution of compafiioa of tlic injuries which the merchants received ; and

attributed
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attributed Co m'jch to their profeHion and eftate, as from fach a mouth in fucH

a prefcnce, they ought to receive, for a great deal of honour and comfort,

(which kind of demonftration he did interlace throughout his whole fpeech,

as proceeding ex abundantin cordis-,) yet ncvcrthelcis he did remember four

exciifations, or rather extenuations of thofe wrongs.

Th e firil: was, that the injuftices complained of were not in the highefl: de-

gree, becaufe they were delays and hard proceedings, and not inique ientences,

or definitive condemnations: wlKrein I called to mind what 1 heard a great

biOiop fay, that courts of juftice, though they did not turn juftice into worm-
wood by corruption, yet they turned it into vinegar by delays, which fourcd

it. Such a difference did his lordfhip make, which, no quellion, is a diffe-

rence, Jecundum majus & ini?iHs.

Secondly, His lordfliip afcribed thefe delays, not fo much to malice or

alienation of mind towards us^ as to the nature of the people and nation,

which is proud and therefore dilatory: for all proud men are full of delays,

and mufl: be waited on; and efpecially to the multitudes and diverfuies of tri-

bunals and places of juftice, and the number of the King's councils lull of re-

ferrings, which ever prove of neceffity to be deferring^ ; befides the great dif- •

tance of territories : all which have made the delays of Spain to come into a

'

by-word tlirough the world. Wherein I think his lordfliip might allude to

the proverb of Italy ^ mi venga la morte di Spagna : let my death come from
Spain, for then it is fure to be long a coming.

Thirdly, His lordrtiip did ufe an extenuation of thefe wrongs, drawn
from the nature of man, {nemo fuhito fingitiir.) For that we muff make an

account, that though the fire of enmity be out between Spain and us, yet ic

vapoureth : the utter extindling whereof m.uft be the work of time.

But laftly, His lordfhip did fall upon that extenuation, which of all the reft

was mofi: forcible; which was, that many of thefe wrongs were not fuftained

without fome afperfion of the merchants owri fault in miniftring the occafionj

which grew chiefly in this manner.

There is contained an article in the treaty between Spain and us, that we
fhall not tranfport any native commodities of the Low-Countries into Spain;

nay more, that we fliall not tranfport any opificia, manufadtures of the fame

countries: fo that if an Englijlj cloth take but a dye in the Low-Coiaitrics, it

may not be tranfported by the EngliJJi. And the reafon is, becaufe even thofe

manufadtures, although the materials come from other places, do yield unto

them a profit and fuftentation in regard their people are fet on work by them;
they have a gain likewife in the price; and they have a cuftom in the tranf-

porting. All which the policy of Spain is to debar them of; being no lels

defirous to fuffocate the trade of the Lew-Countries than to reduce their obe-

dience. This article the Em^lifJj m.erchant either doth not or will not under-

ftand: but being drawn with his three-fold cord of love, hate, and gain, they

do venture to tranfport the Low-Country commodities of thefe natures, and fo

draw upon themfelves thefe arrefts and troubles.

For the trade to the Indies, his lordlhip did difcover unto us the flate of

it to be thus: The policy of Spain doth keep that trcafury of theirs under fuch

lock and key, as both confederates, yea, and fubjedls, are excluded of trade

into thole countries; infomuch as the French King, who hath reafon to {land

upon equal terms with Spain, yet nevcrthelefs is by exprefs capitulation de-

barred. T]:ie fubiedls of Portugal, whom the ftate of Spain hath ftudied by

all means to content, are likewife debarred : fuch a vigilant dragon is there

that keepeth this golden fleece
;

yet nevcrthelefs, fuch was his IVIaieil} 's

Vol. W. Sff mag-
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tnagnaniniity in the debate and conclufion of the laft treaty, as he would

never condefcend to any article, importing the exclufion of Iiis fubicfts from

that trade; as a prince that would not acknowledge that any fuch rigiit could

grow to the crown of Spain by the donative of the pope, whofe authority

he difclaimeth ; or by the title of a difpcrfcd and punctual occupation of

certain territories in the name of the reft, but Ifood firm to referve that point

in full quellion to farther times and occafions; fo as it is left by the treaty

in fulpence, neither debarred nor permitted : The tendernefs and point of

honour whereof was fuch, as they that went thither muft run their own
peril. Nay flirther, his lordlhip aifirmcd, that if yet at this time his Majcfty

-would defcend to a courfe of entreaty for the releafe of the arrefts in thofe

parts, and fo confefs an exclufion, and quit the point of honour, his Majefty

might hate them forthwith relcafed. And yet his Jordiliip added, that the

offences and fcandals of fome had made this point worfe tiian it was, in re-

gard that this very laft voyage to Fjrgi?iia, intended for trade and plantation,

where the Spaniard hath no people nor pofTefiion, is already become infamed

tor piracy. Witnefs Bingley, who firft infinuating his purpofe to be an adtor

in that worthy adtion of enlarging trade and plantation, is become a pirate,

and hath been fo purfued, as his fhip is taken in Ireland^ though his perfon is

not yet in hold.

For the trade to the i>"jfl?i/, his lordfhip opened unto us that the com-
plaint confifled in efledt but of two particulars : the one, touching the arreft

of a fliip called the Trial in Sicily ; the other, of a fliip called the Fincyard in

Sardinia. The firft of which arrefts, was upon pretence of piracy : the fe-

cond, upon pretence of carrying ordnance and powder to the Turi. That
procefs concerning the trial hath been at the merchants inflance drawn to a re-

view in Spain, which is a favour of exceeding rare precedent, being diredtly

againft the liberties and privileges of Sicily. That of the Vineyard, notvvith-

ftanding it be of that nature, as (if it fliould be true) tendeth to the great dif-

honour of our nation
;
(whereof hold hath been already taken by the French

ambaffador refiding at ConJia?itinople, who entred into a fcandalous expoflulation

with his Majefty 's ambaffador there, upon that and the like traniportations of
ammunition to the Turk;) yet nevertheleis there is an anfwer given, by letters

from the King's ambafiador Liegier in Spain, that there fliall be fome courfe

taken to give reafonable contentment in that caufe, as far as may be : in both

which fliips (to fpeak truly) the grcateft mafs of lofs may be included; for the

reft are mean, in refpeft of the value of thofe two vefTels. And thus much
his lordfliip's ipeech comprehended concerning the-wrongs in fad;.

Concerning the wrongs in law; that is to fay, the rigour of the Spanifi
laws extended upon his Majefty 's fubjecls that trallick thither, his lordfliip gave

this anfwer. That they were no new ftatutes or edidls devifed for our people,

or our times ; but were the ancient laws of that kingdom : Sum cuique tnos.

And therefore, as travellers muft endure the extremities of the climate, and
temper of the air where they travel ; fo merchants muft bear with the extre-

mities of the laws, and temper of the eflate where they trade. Whereunto
his lordfliip added, that our own laws here in England were not exempted
from the like complaints in foreign parts; efpecially in point of marine caufes

and depredations, and that fame fwift alteration of property, which is claimed
by the admiralty in cafe of goods taken in pirates hands. But yet that we
were to underltand thus much of the King of Spaifi's care and regard of our

nation; that he had written his letters to all corregidors, officers of ports,

and other his miniflers, declaring his will and pleafure to have his Majefty 's

fubjeds

3
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lubjc6ls ufed with all fleedom and favour; and with this addition, that they

ihould have more favour when it might be fliewed than any other. Which
words, howfbevcr the effedls prove, are not fuddcnly to be requited with pe-

remptory rcfolutions till time declare the direct ilfue.

For the third part of the matter of the petition, which was the remedy

fought by letters of mart, his lordfliip fcemed defirous to make us capable of

the inconvenience of that which was delired, by fetting before us two notable

exceptions thereunto : the one, that the remedy was utterly incompetent and

vain J the other, that it was dangerous and pernicious to our merchants, and

in confequence to the whole ftate.

For the weaknefs of the remedy, his lordfliip widied us to entet- into con-

fideration what the remedy was, which the ftatute of Henry the fifth, (which

Was now fought to be put in execution) gave in this cafe: which was thusj

That the party grieved fliould firii: complain to the keeper of the privy feal,

and from him fliould take letters unto the party that had committed the fpoil

for reftitution ; and in default of reftitution to be made upon fuch letters ferved,

then to obtain of the chancellor letters of mart or reprifal : which circuit of

remedy promifed nothing but endlefs and fruitlefs delay, in regard that the

firft degree prefcribed was never likely to be effected ; it being fo wild a chace,

as to ferve procefs upon the wrong doer in foreign parts. Wherefore his lord-

fliip laid, that it mulf be the remedy of ftate that muft do good in this cafej

which ui'eth to proceed by certificates, atteflations, and other means of infor-

mation ; not depending upon a privy feal to be ferved upon the party^ whom
4iaply they muft feek out in the IVeJi Lidies.

For the danger of the remedy, his lordfliip diredled our confiderations to

take notice of the proportions of the merchants goods in either kingdom: as

that the flock of goods of the Spaniard, which is within his Majefly's power

and diflrefs, is a trifle; whereas die flock oi EngHJI:> goods in Spain is a mafs

bf mighty value. So as if this courfe of letters of mart fliould be taken to

fitisfy a few hot purfuitors here, all the goods of the Englip fubjefts in Spain

fhall be expofed to feizure and arrefl ; and we have little or nothing in our

liands on this fide to mend our felves upon. And thus much, Mr. Speaker,

is that which I have collected out of that excellent fpeech, concerning the

firft main part, which was the confideration of the petition as it proceeded

from the merchant. '

There followeth now the fecond part, confidering the petition as it was
offered in this houfe. Wherein his lordfliip, after an afFedlionate comme-
moration of the gravity, capacity, and duty, which he generally found in

the proceedings of this houfe, defired us neverthelefs to confider with him,

how it was poflible that the entertaining of petitions concerning private in-

juries, and of this nature, could avoid thefe three inconveniences : the firif , of

injuftice; the fecond, of derogation from his Majefly's fupreme and abfolute

power of concluding war or peace; and the third, of fome prejudice in reafon

of eftate.

For injuftice, it is plain, and cannot be denied, that we hear but the one

part : whereas that rule, audi alterajn partem, is not of the formality, but

of the effence of juftice : which is therefore figured with both eyes fhut, and

both ears open ; becaufe flic fliould hear both fides, and refped neither. So

that if we fliould hap to give a right judgment, it might be jujlum, but not

Jujie, without hearing both parties.

For the point of derogation, his lordfliip faid, he knew well we were

no lefs ready to acknowledge than himfclfj that the crown of England was

ever
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ever invefled (amongft other prerogatives not difputable) of an abfolute defer-

mination and power of concluding and malcing war and peace: Which that

it was no new dotation, but of an ancient foundation in the crown, he would

recite unto us a number of precedents in the reigns of leveral Kings, and

chiefly of thofc Kings, which come nearefl: his Majcfly's own worthinefs;

wherein he faid, that he would not put his credit upon ciphers and dates •

becaufe it was eafy to miilake the year of a reign, or number of a roll, but he

would avouch them in fiibftance to be perfedl and true, as they are taken oift

of the records. By which precedents it will appear, that petitions made'lrt

parliament to Kings of this realm, his Majefty's progenitors, intermeddling with'

matter of war or peace, or inducement thereunto, received fniall allowance cr

fuccefs, but were always put off with dilatory anfwers; fomctimes retcrnng

the matter to their council, fometimes to their letters, fometimes to tlicir far-

ther plcafiire and advice, and fuch other forms; exprelhng plainly, that the

Kings meant to referve matter of that nature entirely to their own power ap.d

plealure.

In the eighteenth year of King Edward I. complaint was made by the

commons, againft the fubjedls of the earl of Flanders^ with petition of rcdrefi.

The King's anfwer was. Rex fiihil aliudpotej}, quam eodem tnodo fetere : that

is, the King could do no more but make requefl to the earl of Flanders^ as

requefl had been made to him ; and vet no body will imagine but King Fd-
ivard the firft was potent enough to have had his reafon of a count of Flan-

ders by a war; and yet his anfwer was, nihil aliiid poteft; as giving them ta

underfiand, that the entering into a w^r was a matter tranfcendent, that muft
not depend upon fuch controverfies.

In the fourth year of King Edward III. the commons petitioned, that the

King would enter into certain covenants and capitulations with the duke of
Brabant; in which petition there was alfo inferted fomewhat touching a mo-
ney matter. The King's anfwer was, that for that which concerned the mo-
nies, they might handle and examine it; bat touching the peace, he would do
as to himfelf feemed good.

In the eighteenth year of King Edivard III. the commons petitioned, that

they might have the trial and proceeding with certain merchants ftrangers as

enemies to the ftate. The King's anfwer was, it lloould remain as it did till

the King had taken farther order.

In the forty-fifth year of King Edioard III. the commons com.plained that

their trade with the Eajierlings was not upon equal terms, (which is one of the

points infifled upon in the prefent petition;) and prayed an alteration and re-

ducement. The King's anfwer was, it Ihiall be fo as occafion fhall require.

In the fiftieth year of the fame King, the commons petitioned to the King
for remedy againfl the fubjedts of SpaiJi, as they now do. The King's anfwer
was, that he would write his letter for remedy. Here is letters of requeft, no
fetters of mart ; Nihil poteji nifi eodem modo petere.

In the fame year the merchants of York petitioned in parliament againft

the Hollanders^ and defired their fhips might be ftaycd both in England and
at Calais. The King's anfwer was; let it be declared to the King's council,

and they fhall have fuch remedy as is according to reafon.

In the fecond year of King Richard II. the merchants of the fca-coafi; did

complain of divers fpoils upon their fliips and goods by the Spaniard. The
Jving's anfwer was, that with the advice of his council he would proaue re-

medy.

His
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His lordfhip cited two other precedents; the one, in the fecond year of

King Henry IV". of a petition agaiiift the merchants of Genoua; the other,

in the eleventh year of King Henry VI. of a petition againll the mer-
chants of the flillyard, which I omit, becaufe they contain no variety of

anfwer.

His lordfliip farther cited two precedents concerning odier points of pre-

rogative, which are likewife flowers of the crown j the one, touching the

King's fupremacy ecclefiaftical, the other, touching the order of weights and
meafures. The former of them was in the time of King Richard II. at

what time the commons complained againft certain encroachments and ufur-

pations of the pope ; and the King's anfwer was, the King hath given order

to his council to treat with the biihops thereof. The other was in the

eighteenth year of King Edward I. at which time complaint was made a-

gainft uneven weights; and the King's anfwer was, vocentur partes ad pla-
cita regis ^ & Jiat jtijiitia: whereby it appeared, that the Kings of this realm

ftill uled to refer caufes petitioned in parliament to the proper places of cog-

nizance and dccilion. But for the matter of war and pe.ice, as appears in all

the former precedents, the Kings ever kept it in fcrinio peBoris, in the fl:irines

of their own bread", aflifted and advifcd by their council of eftate. In as

much as his lordlLip did conclude his enumeration of precedents v/ith a no-

table precedent in tiie feventeenth year of King Richard II. a prince of no

fuch glory nor flrength; and yet when he made offer to the commons in

parliament that they lliould take into their confiderations matter of war and

peace then in hand; the commons in modefty excuicd themfelves, and an-

fwered, the commons will not prefume to treat of fo high a charge. Out of

all which precedents his lordfhip made this inference, that as dies diem docet^

io by thefe examples wife men will be admonidied to forbear thofe petitions

to princes, which are not likely to have either welcome hearing, or an effec-

tual anfwer.

And for prejudice that might come of handling and debating matter of

war and peace in parliament, he doubted not, but that the wifdom of this

houfe did conceive upon what fecret confidcrations and motives that point did

depend. For that there is no King which will providently and maturely enter

into a war, but will firfl: balance his own forces ; feek to anticipate confedera-

cies and alliances, revoke his merchants, find an opportunity of the tirft

breach, and many other points; which if they once do but take wind, will

prove vain and fruflrate. And therefore that this matter, which is arcanum

imperii, one of the higheft myfleries of eftate, muft be fuflered to be kept

within the veil: His lordiliip adding, that he knew not well whether in that

which he had already fiid, out of an extreme defire to give us fatisfaclion, he

had not communicated more particulars than perhaps was requiiite. Never-

thelefs he confeffed, that fomedmes parliaments had been made acquainted

with matter of war and peace in a generality ; but it was upon one of thele

two motives; when the King and council conceived, that either it was mate-

rial to have fome declaration of the zeal and affedion of the people ; or elfe

when the King needed to demand monies and aids for the charge of the wars;

wherein if things did fort to war, we were fure enough to hear of it : His

lordihip hoping that his Majefly would iind in us no lefs readinels to fupport it

than to perfuade it.

Now, Mr. Speaker, for the laft part; wherein his lorddiip cohfidered the

petition, as it was recommended from us to the upper houfe; his lordiliip de-

livered thus much from their lordfldps; that they would make a good con-

VoL. IV. T t t ilruftion
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flrudllon of our defircs, as thofc which they conceived did rather fpring out

of a feeling of the King's ftrength, and out of a feeling of the fubjcfts wrongs;

nay more, out of a wifdom and depth to declare our forwardnefs, if need

were, to affift his Majefty's future rcfolutions, (which declaration might be of

good ufc for his Majefty's fervice, when it fliould be blown abroad;) rather

I fay than that we did in any fort determine by this their overture, to do that

wrong to his Highnefs's fupreme power, which haply might be inferred by

thofe that were rather apt to make evil than good illations of our proceedings.

And yet, that their lordlhips, for the rcafons before made, muft plainly tell

us, that they neither could or would concur with us, nor approve the courfe;

and therefore concluded, that it would not be amifs for us, for our better con-

tentment, to behold the conditions of the lafl peace with Spai?:^ which were

of a ftrange nature to him that duly obferves them ; no forces recalled out of

the Low-Coicntries ; no new forces (as to volunteers) reftrained to go thither;

fo as the King may be in peace, and never a fubiedt in England but may be

in war: and then to think thus with our felves, that that King which would

give no ground in making his peace, will not lofe any ground upon juft pro-

vocation to enter into an honourable war. And that in the mean time we
fhould know thus much, that there could not be more forcible negotiation on

the King's part but blows to procure remedy of thofe wrongs; nor more fair

promifes on the King of Spain's part to give contentment concerning the fame;

and therefore that the event mull be expedted.

And thus, Mr. Speaker, have I pafTed over the fpeech of this worthy lord,

whofe fpeeches (as I have often faid) in regard of his place and judgment, are

extraordinary lights to this houfe ; and have both the properties of light, that

is, condufting and comforting. And although, Mr. Speaker, a man would
have thought nothing had been left to be faid, yet I iliall now give you ac-

count of another fpeech full of excellent matter and ornaments, and without

iteration : which neverthelefs I fliall report more compendioufly, becaufe I will

not offer the Ipeech that wrong as to report it at large, when your minds

percafe and attentions are already wearied.

The other earl, who ufually doth bear a principal part upon all important

occafions, uled a ipeech, firft of preface, then of argument. In his preface

he did deliver, that he was perfuaded that both houfes did differ rather in

credulity and belief, than in intention and defire : For it might be their lord-

fliips did not believe the information fo far, but yet defired the reformation

as much.
His lordfliip faid farther, that the merchant was a flate and degree of per-

fons, not only to be refpedled, but to be prayed for, and graced them with

the beft additions; that they were the convoys of our fupplies, the vents of our

abundance, Neptune's alms-men, and fortune's adventurers. His lordfhip pro-

ceeded and faid, this queftion was new to us, but ancient to them ; affiiring us

that the King did not bear in vain the device of the thiftle, with the word,

netno me laccjjit impune ; and that as the multiplying of his kingdoms maketh
him feel his own power; lb the multiplying of our loves and affedlions made
him to feel our griefs.

For the arguments or reafons, they were five in number, which his lord-

fhip ufed for fatisfying us why their lordfhips might not concur with us in

this petition. The firft was the compofition of our houfe, which he took

in the firft foundation thereof to be merely democratical, confiffing of knights

of fliires, and burgefles of towns, and intended to be of thofe that have their

refidence, vocation, and employment in the places for which they ferve : and

therefore;
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therefore to have a private and local wifdom, according to that compafs, and

Co not fit to examine or determine fecrets of eftate, vi'hich depend upon fuch

variety of circiimftances, and therefore added to the precedent formerly vouched

of the leventeenth of Kins; Richard II. when the commons difclaimed to in-

termeddle in matter of war and peace ; that their anfwer v»'as, that they would

not prcfume to treat of fo high and variable a matter. And although his lord-

fliip acknowledged that there be divers gentlemen in the mixture of our houie,

that are of good capacity and infight in matters of eftate; yet that was the

accident of the perfon, and not the intention of the place; and things were to

be taken in the inftitution, not in the practice.

His lordfliip's fecond reafon was, that both by philofophy and civil law,

ordinaiio belli & pads ejl abjoliiti imperii, a principal flower of the crown;

which flowers ought to be fo dear unto us, as we ought, if need were, to

water them with our blood : For if thofe flowers fliould by negleft, or upon

facility and good affedtion wither and fall, the garland would not be worth the

wearing.

His lordfliip's third reafon was, that Kings did fo love to imitate primnm
mobile^ as that they do not like to move in borrowed motions : fo that in thofe

things that they do moft willingly intend, yet they indure not to be prevented

by requefl: : "Whereof he did alledge a notable example in King 'Edward III,

who would not hearken to the petition of his commons, that befought him to

make the black prince, prince of Wales: But yet after that repuUe of their

petition, out of his own mere motion he created him.

His lordiliip's fourth reafon was, that it might be fome fcandal to flep be-

tween the King and his own virtue; and that it was the duty of fubjefts rather

to take honours from Kings fervants and give them to Kings, than to take

honours from Kings and give them to their fervants : which he did very

elegantly fet forth in the example of Joab^ who lying at the fiege of Rabbaby

and finding it could not hold out, writ to David to come and take the honour

of taking the town.

His lordfbip's lafl: reafon was, that it may caft fome aiperfion upon his

Majefty; implying, as if the King flept out the fobs of his fubjeds until he
was awaked with the thunderbolt of a parliament.

But his lordihip's conclufion was very noble, which was with a protefla-

tion, that what civil threats, contefl:ation, art, and argument, can do, hath

been ufed already to procure remedy in this caufe ; and a promile, that if rea-

fon of ftate did permit, as their lordfhips were ready to Ipend their breath in

the pleading of that we defire, fo they would be ready to fpend their bloods

in the execution thereof.

This was the fubfl:ance of that which pafled.
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SPEECH
Ufed to theKING,

By his Majefty's Sollicitor, being chofen by the Commons as

their mouth and meffenger, for the prefenting to his Majefty

the inftrument or writing of their Grievances, in the Par-

liament 7 Jacobi.

MOST gracious Sovereign, the knights, citizens, and burgefles aflem-

bled in parliament, in the houle of your commons, in all humble-

nefs do exhibit and prefent unto your facred Majeliy, in their own
words, though by my hand, their petitions and grievances. They are here

conceived and fet down in writing, according to ancient cuftom of parliament:

They are alfo prefaced accortling to the manner and tafte of thefe later times.

Therefore for me to make any additional preface, were neither warranted, nor

convenient; efpecially fpeaking before a King; the exadtnefs of whofe judg-

ment ought to fcatter and chafe away all unnecefTary fpeech as the fun doth a

vapour. This only I muft fay ; fincc this feffion of parliament we have feen

your glory in the folemnity of the creation of this mofl noble prince; we have

heard your wifdom in fundry excellent fpeeches which you have delivered

amongil us : Now we hope to find and feel the efredts of your goodnels, in

your gracious anfwer to thefe our petitions. For this we are perfuaded that

the attribute which was given by one of the wifeft writers to two of the beft

Emperors, divns Nerva & divus Trajamis (fo faith Tacitus) res dim info-

ciabiks mifcuej-unt^ imperiiim & libertate?n ; may be truly applied to your Ma-
iefty. For never was there fuch a confervator of regality in a crown, nor ever

fuch a protestor of lawful freedom in a fubjed:.

Only this, excellent Sovereign, let not the found of grievances (though it

be fad) feem harfh to your princely ears : it is* but gemitus columbae, the

mourning of a dove ; with that patience and humility of heart which apper-

taineth to loving and loyal lubjefts. And far be it from us, but that in the

midft of the fenfe of our grievances, we fhould remember and acknowledge

the infinite benefits which by your Ma'iefty, next under God, we do enjoy;

which bind us to wifli unto your life fulnefs of days ; and unto your line royal

a fucceflion and continuance even unto the world's end.

-It refteth, that unto thele petitions here included I do add one more that

goeth to them all : which is, that if in the words and frame of them there be

any thing offenfive ; or that we have expreffed our felves otherwife than we
fhould or would ; that your Majefty would cover it, and caft the veil of your

grace upon it ; and accept of our good intentions, and help them by your be-

nign interpretation.

Lastly,
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Lastly, I am mofl: humbly to crave a particular pardon for my felf that

have ufed the fe few words: and fcarcely rtiould have been able to have ufcd

any at all, in refpe£t of the reverence which I bear to your perfon and judg-

ment, had I not been fomewhat relieved and comforted, by the experience

which in my fervice and accefs I have had of your continual grace and favour.

SPEECH
O F T H E

K I N G's S O L L I C I T O R,

Ufed unto the Lords at a Conference by Commiflion from the

Commons, moving and perfuading the Lords tojoin with the

Commons in Petition to the King, to obtain liberty to treat

of a Compofition with his Majefty for Wards and Tenures,

in the Parhament, 7 Jacobi.

THE knights, citizens, and burgefles of the houfe of commons have

commanded me to deliver to your lordfliips the caufes of the confe-

rence by them prayed, and by your lordfhips afTented, for the fecond

bufmefs of this day. They have had report made unto them faithfully of

his Majefty 's anfwer declared by my Lord Treafurer, touching their humble

defire to obtain liberty from his Majefty to treat of compounding for tenures.

And firft, they think themfelves much bound unto his Majefty, that in re

nova, in which cafe princes ufe to be apprehenfive, he hath made a gracious

conftrudion of their propofition. And fo much they know of that that

belongs to the greatnefs of his Majefty and the greatnefs of the caufe ; as

thc.iilelves acknowledge, they ought not to have expedled a prefent refolu-

tion, though the wife man i'aith, hope deferred is the fainting of the foul.

But they know their duty to be to attend his Majefty's times at his good

pleafure. And this they do with the more comfort, becaufe that in his Majefty's

anlwcr (matching the times, and weighing the paflages thereof,) they conceive,

in their opbiion, rather hope than difcouragement.

But the principal caufes of the conference now prayed, (befides thefe

fignifications of duty not to be omitted) are two propofitions. The one

matter of excufe of themlelves ; the other matter of petition. The former

of which grows thus. Your lordftiip, my Lord Treafurer, in your laft decla-

ration of his Majefty's anfwer, (which according to the attribute then given

unto it, had iniaginem Cajaris, fair and lively graven) made this true and ef-

fedtual diftribution, that there depended upon tenures, confiderations of ho-

nour, of confcience, and of utility : of thefe three, utility, as his Majefty fet

it by for the prefent out of the greatnefs of his mind, fo we fet it by out of

Vol. IV. Uuu the
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theiuftnefs of our defires: for we never meant but a goodly and worthy aug-

mentation of the profit now received, and not a diminution. But, to Ipcak.

truly, that confideration falleth naturally to be examined, when liberty of

treaty is granted : but the former two indeed may exclude treaty, and cut it

off before it be admitted.

Nevertheless, in this that we fliall fay concerning thofc two, wedefire

to be conceived rightly : we mean not to difpute with his Majefty what

belongeth to fovercign honour, or his princely confciencej becaufe we
know we are not capable to difcern them otherwife than as men ufe fome-

timcs to fee the image of the fun in a pail of water. But this we fay for our

fclves, God forbid that we, knowingly, {hould have projxjundcd any tiling

that mi-^ht in our fenfe and perfuafiun touch either or both ; and therefore

herein we defire to be heard, not to inform or perfuade his Majefly, but to

free and excufe ourfelves.

And lirft, in general, we acknowledge, that this tree of tenures was

planted into the prerogative by the ancient common law of this land : that

it hath been fenced in and preferved by many ftatutes ; and that it yield-

eth at this day to the King the fruit of a great revenue. But yet notvv'ith-

Itanding, if upon the item of this tree may be railed a pillar of fupport to the

crown permanent and durable as the marble, by inverting the crown with a

more ample, more certain, and more loving dowry than this of tenures; we
hope we propound no matter ot dillervice.

But to fpeak diftindlly of both, and firft of honour : wherein I pray your

lordihips, give me leave in a fubjedl that may feem fupra ms, to handle it

rather as we are capable, than as the matter perhaps may require. Your

lordfliips well know the various mixture and compofition ofour houfe. We
have in our houfe learned civilians that profefs a law, that we reverence and

fometimes confult with : they can tell us, that all the laws de feodis are but

additionals to the ancient civil law ; and that the Roman Emperors, in the

full height of their monarchy, never knew them ; fo that they are not im-

perial. We have grav& profeflbrs of the common law, who will define un-

to us that thofe are parts of fovereignty, and of the royal prerogative,

which cannot be communicated with fubjeds: but for tenures in fubllance,

there is none of your lordihips but have them, and few of us but have them.

The King indeed hath a priority or firft fervice of his tenures, which fliews

that they are not regal, nor any point of fovereignty. We have gentlemen

of honourable fervice in the wars both by fea and land, who can inform us,

that when it is in queflion, who fliall fet his foot foremoft towards the

enemy ; it is never asked, whether he holds in knight's fervice or in focage.

So have we many deputy lieutenants to your lordfhips, and many commilho-

ners that have been for mufters and levies, that can tell us, that the fervice

and defence of the realm hath in thefe days litde dependency upon tenures.

So then we perceive that it is no bond or ligament of government ; no fpur

of honour, no bridle of obedience. Time was, when it had other ufes, and

the name of knight's iervice imports it : but vocabula inanent, res fiignint.

Bat all this which we have fpoken we confefs to be in a vulgar capacity,

which neverthelefs may ferve for our excufe, though we fubmit the tiling it

felf wholly to his Majelliy'sjudgment.

For matter of confcience, far be it from us to cafl: in any thuig willingly,

that may trouble that clear fountain of his Majefty's confcience. We do con-

fefs it is a noble protedlion, that thefe young birds of the nobility and good

families, fliould be gathered and clocked under the .wings of the crown.

But
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But yet, naturae vis maxima : and //ms cuique difcretus fangtiis. Your lord-

IJiips will favour nie, to obferve my former method. The common law it-

felf, which is the bsft bounds of our wifdom, doth even, in hoc individuo,

prefer the prerogative of the father before the prerogative of the King : for

if lands defcend held in chief from an anceftor on the part of a mother, to

a man's eldell fon, the father being alive, the father fliall have the cuftody of

the body, and not the King. It is true, that this is only for tlic father, and
not any other parent or anceftor : but then if you look to the high law of
tutelage and protection, and of obedience and duty, which is the relative

thereunto ; it is not faid, honour thy tather alone, but honour thy father and
mother, &c. Again, the civilians can tell us, that there was a ipccial

ufe of the pretorian power for pupils, and yet no tenures. The citizens of

hondon can tell us, there be courts of orphans, and yet no tenures. But all

this while we pray your lordfliips to conceive, that we think ourfelves

not competent to dilcern of the honour of his Majefty's crown, or the Ihrine

of his confcience ; but leave it wholly unto him, and alledge thefe things but

in our own excufe.

For matter of petition, we do continue our moft: humble fuit by your lord-

fliip's loving conjundion, that his Majefty will be pleafed to open unto us

this entrance of his bounty and grace, as to give us liberty to treat. And
laft:ly, we know his Majefty's times are not fubordinate at all but to the globe

above. About this time the fun hath got even with the night, and will rife

apace ; and we know Solomon'% temple (whereof your lordflnip, my lord trea-

furer, fpake) was not built in a day : and if we fliall be fo happy as to take

the ax to hew, and the hammer to frame, in this cafe, we know it cannot be

without time ; and therefore, as far as we may with duty, and without im-
portunity, we moft humbly defire an acceleration of his Majefty's anfwer, ac-

cording to his good time and royal pleafure

SPEECH
O F T H E

K I N G's S O L L I C I T O R,

Perfuading the Houfe ofCommons to defift from farther queftion

of receiving the King's Meffages by their Speaker, and from
the Body of the Council, as well as from the King's Perfon \

in the Parliament 7 "Jac.

IT
is my defire, that if any the King's bufinels, either of honour or profit,

fliall pafs the Houfe, it may be not only with external prevailing, but
with fatisfadlion of the inward man. For in confent, where tongue-

ftrings, not heart-ftrings, make the niuftck, that harmony may end in dif-

cord. To this I fliall ^hvays bend my endeavours.

The
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Th e Kin"-'s foverelgnty, and the liberty of parliament, are as the two ele-

ments and principles of this eftate ; which, though the one be more aftive,

the other more paffivc, yet they do not crofs or dcftroy the one the oihcr -,.

but they flrengthen and maintain the one the otlier. I'ake away libcrt/

of parliament, the griefs of the fubjeft will bleed inwards: Sharp and ci.gcr

humours will not evaporate ; and then they muft exulcerate ; and io may
indanger the fovereignty ilfelf. On the other fide, if the King's foverelgnty

receive diminution, or any degree of contempt with us that are born undci

•an hereditary monarchy, (fo as the motions of our eftate cannot work in any

other frame or engine) it mxxil follow, that wc fliall be a meteor, or corpm

hnperfeSie mijlum ; which kind of bodies come fpeedily to confufion and dif-

iblution. And herein it is our happinefs, that we may make the fam-e judg-

ment of the King, which Tacitus made of Nerva : Divus Nerva, ns ohm

dijfociabiles mifcuit, imperium & libertatem. Ne)-'va did temper thing?,

that before were thought incompatible, fovereignty and liberty. And it is

not amifs in a great council and a great caufe to put the otlier part of the

difference, which was figniticantly expreiled by the judgment which ylpol-

/onhis madt o( Nero ; which was thus : When Fejluijia?! came out oi Judaa
towards Italy to receive the empire, as he palled by Alexandria, he fpake

with Apollonius, a man much admired ; and aflied him a queftion of flate :

"What was Nero's, fall or overthrow ? Afollonius faid, Nero could tune the

harp well : but in government he always either wound up the pins too liigh,

and ftrain'd the firings too far ; or let them down too low, and ilackened the

firings too much. Here we fee the difference between regular and able princes,

and irregular and incapable, Nerva and Nero. The one tempers and mingles

the fovereignty with the liberty of the fubjed: wifely ; and the other doth

interchange it, and vary it unequally and abfurdly. Since therefore we have

a prince of fo exxellent wifdom and moderation, of whofe authority we ought

to be tender, as he is likewife of our liberty, let us enter into a true and in-

different confideration, how far forth the cafe in queflion may touch his au-

thority, and how far forth our liberty ; And to fpeak clearly, in my opinion

it concerns his authority much, and our liberty nothing at all.

The queftions are two : The one, whether our Speaker be exemptr

d

from delivery of a meffage from the King without our licence r The other,

whetlier it is not all one whether he received it from the body of the ccuncii,

as if he received it immediately from the King ? And I will Ipeak of the lall

firfl, becaufe Vi is the circumftance of the prefent cafe.

First, I fay, let us fee how it concerns the King, and then how it con-

cerns us ? for the King certainly, if it be obferved, it cannot be denied, but

ifyou may not receive his pleafure by his reprefentative body, which is his

council of his eftate, you both flreighten hisMajefty inpointofconveniency, and

weaken the reputation of his council. All Kings, though they be Gods on earth,

yet (as he faid) they are Gods ofearth, frailasother men; they may be children,

they may be of extreme age ; they may be indifpoled in health ; they may be abfent.

In thefe cafes, iftheir councils may not fupply their perfons, to what infinite acci-

dents do youexpofe them ? Nay more, fometimes in policy Kings will not be feen,

but cover themfelves with their council ; and if this be taken from them, a

great part of their fafety is taken away. For the other point of weakening

the council, you know they are nothing without the King : they are no

body-politic ; they have no commiffion under feal. So as if you begin to di-

ftinguifh and disjoin them from the King, they are corpus opacum ; for they

have lumen de lumine : and fo by diflinguilfiing you extinguifli the principal

engma
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engine of the eftate. For it is truly affirmed, that concilium non habet pote-

Jlatcm dclegatain, fed inhcerentem : and it is but Rex in cathedra ; the King

in his chair or confiftory, where .his will and decrees, which are iri privacy

more changeable, arc iettled and fixed.

Now ior that which concerns our felves. Firfl for dignity, no man muH:
think this a dilparagement for us : for the greateft Kings in Europe^ by tlieir

enibafladors, receive anfvvers and dircdlions from the council in the King's

abfence ; and if that negociation be fit for the fraternity and party of Kings, it

may much lefs be excepted to by fubjeds.

For ufe or benefit, no man can be fo raw and unacquainted in the affairs

of the world, as to conceive there Ihould be any difadvantage in it, as iffuch

anfwers were lels firm and certain. For it cannot be fuppofed, that men of

ib great caution, as counfellors of efhite commonly are, (whether you take

caution for wifdom or providence, or for pledges of eftate or fortune) will

ever err, or adventure fo far as to exceed their warrant. And therefore I

conclude, that in this point there can be unto us neither difgrace nor difad-

vantage,

For the point of the Speaker. Firft, on the King's part, it may have a

fhrewd illation : for it hath a fliew, as if there could be a ftronger duty, than

the duty of a fubjecl to a King. We fee the degrees and differences of duties

in families, between father and fon, mafter and fervant ; in corporate bodies,

between communakies and their officers ; recorders, ftewards, and the like ;

yet all thefe give place to the King's commandments. The bonds are more

Ipecial, but not fo forcible. On' our part, it concerns us nothing. For firfl

it is but de canali, of the pipe ; how the King's mefTage fhali be conveyed to

us, and not of the matter ? Neither hath the Speaker any fuch dominion, as

that coming out of his mouth it prefTeth us more than out of a privy counfellor's.

Nay, it feems to be a great trufl of the King's towards the houfe, when the

King doubteth not to put his mefTage into their mouth, as if he fliould ipeak

to the city by their recorder : therefore methinks we fliould not entertain this

unnecefTary doubt. It is one ufe of wit to make clear things doubtful ; but it

is a much better ufe of wit to make doubtful things clear ; and to that I would

men would bend themfelves.

Vol.. IV. Xxx
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A BRIEF

SPEECH
In the end of the Sefllon of Parliament 7 Ja co e i, perfuading

feme fupply to be given to his Majesty; which feemed

then to ftand upon doubtful termsj and paffed upon this

Speech.

Til E proportion of the King's fupply is not now in qiieftion : for

when that fliall be, it may be I ihall be of opinion, that we fhould

give fo now, as we may the better give again. But as things fland

for tlie prelent, I think the point of honour and reputation is that which his

Majefty ftandeth moft upon, that our gift may at leafi: be Hke thofe fliowers

that may fcrve to lay tlie winds, though they do not fufficiently water the

earth.

To labour to perfuade you, I will not: for I know not into what form to

caft my fpeech. If I lliould enter into a laudative (though never fo due and

juft) of the King's great merits, it may be taken for flattery: If I fhould fpeak

of the ftrait obligations which intercede between the King and the fubjedt, in

cafe of the King's want, it were a kind of concluding the houfe : If I fliould

fpeak of the dangerous confequence, which want may reverberate upon fub-

jedts, it might have Ihew of a fecret menace.

These arguments are, I hope, needlefs, and do better in your minds than

in my mouth. But this give me leave to fay, that whereas the example of

Cyrus was ufed, who fought his fupply from thofe upon whom he had be-

flowed his benefits ; we mufl always remember, that there are as well benefits

of the fcepter as benefits of the hand, as well of government as of liberality.

Thefe I am fure we will acknov/ledge to have come, plena 7nami^ amongft U3

all, and all thofe whom we reprefent3 and therefore it is every man's head in

this cafe that muft be his counfellor, and every man's heart his orator; and

thofe inward powers are more forcible than any man's Ipeech. I leave it, and

willa it may go to the queftion.
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S P E E^ C H
Deliver'd by the King's Attorney,

Sir FRA NCIS BACON,
In the Lower Houfe, when the Houfe was in great heat, and
much troubled about the undertakers ; which were thought

to be fome able and forward Gentlemen ; who to ingratiate

themfelves with the King, were faid to have undertaken,

that the King's bufinefs fhould pafs in that Houfe as his

Majesty could wifh. In the Parliament 12 Jacobi,

Mr. Speaker,

I
HAVE been hitherto filent in this matter of undertaking, wherein, as I

perceive, the houfe is much enwrapped.

First, becaufe (to be plain with you) I did not well underftand what
it meant, or what it was ; and I do not love to offer at that that I do not

throughly conceive. That private men fhould undertake for the commons of
England ; why 1 a man might as well undertake for the four elements. It is a
tiling lb giddy, and fo vafi:, as cannot enter into the brain of a fober man : and
efpecially in a new parliament ; when it was impoffible to know who fhould

be of the parliament : and when all men that know never lb little the con-

ilitution of this houfe, do know it to be fo open to reafon, as men do not

know when they enter into thefe doors, what mir.d themfelves will be of,

until they hear things argued and debated. Much lefs can any man make
a policy of aflurance, what fliip fliall come fafe home into the harbour in

thefe feas. I had heard of undertakings in feveral kinds. There w^re under-

takers for the plantations of Derry and Colerane in Ireland, the better to

command and bridle thofe parts. There were not long ago Ibme underta-

kers for the north-weft pafHige : and now there are fome undertakers for the

projedt of dyed and drelled cloths ; and in fliorc, every novelty ufeth to be
flrengthened and made good by a kind of undertaking: But for the ancient

parliament of England, which moves in a certain manner and Ijphere, to be
undertaken, it palles my reach to conceive what it fliould be. Mull we be

all dyed and drelfed, and no pure whites amongil us ? Or mull: there be a

newpaffage found for the King's bufinefs by a point of the compafs that was
never failed by before ? Or mufl there be fome forts built in this houfe that

may command and contain the refl ? Mr. Speaker, I know but two forts in

this houfe which the King ever hath ; the fort of affection, and the fort of
reafon : the one commands the hearts, and the other commands the heads

;

and others I know none. I think /Efop was a wife msn that defcribed the

nature of the Hy that fat upon the fpoke of the chariot wheel, and faid to her-

felf, what a dufl do I raife ? So, for my part, I tliink that ,all tijis dufl is

railed by light r.imoursand buzzes, and not upon any fblid ground.

The
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The fecond reafon that made me filcnt was, becaufe this fufpicion and

rumour of undertaking fettles upon no perfon certain. It is like the biids of

Para'diJ'd that they have in the Indies, that have no feet ; aud therefore they

never light upon any place, but the wind carries them away : and fuch a thing

-do I take diis rumour to be.

And laltly, when that the King had in his two feveral Ipeethcs freed us

from the main of our fears, in affirming diredly, that there was no under-

taking to him ; and that he would have taken it to be no lefs derogaticii to

his own Majedy than to our ir.erits, to have the afts of his people transferred

to particular per fons ; that did quiet me thus tar, that thcfc vapours were not

gone up to the head, hovvfoevcr they might glow and eduate in the body.

Nevertheless, fince I perceive that this cloud (till hangs over the houfe,

and that it may do no hurt, as well in fame abroad as in the King's car, I re-

folved with myfelf to do the part of an honelt voice in this liculc, to counfcl

you what I think to be the beih

Wh e r e I n firft, I will fpeak pla>r,ly of the pernicious effedts of the accident

of this bruit, and opinion of undertaking towards particulars, towards the houfe,

towards the King, and towards the people.

Secondly, I will tell you, in mine opinion, what undertaking is tolerable,

and how flir it may be juftified with a good mind ; and on the other fide, this

fame ripping up of the queftion of undertakers, how far it may proceed from

a good mind, and in what kind it may be thought malicious and dangerous.

Thirdly, I will fliew you my poor advice, what means there are to pat

an end to this queftion of undertaking; not falling for the prefent upon a

precife opinion, but breaking it, how many ways there be by which you
may get out of it, and leaving the choice of them to a debate at the com-
mittee.

And laftly^ I will advife you how things are to be handled at the com-
mittee, to avoid dirtradion and lofs of time.

For the firft of thefe, I can fay to you but as the fcripture faith, Si invicem

mordetis, ab invicem conj'umemim ; if ye fret and gall one another's reputation,

the end will be, that every man fliall go hence, like coin cried down, of kls

price than he came hither. If fome ihall be thought to fawn upon the King's

bufinefs openly, and others to crois it fecretly, ibnie fhall be thought prac-

tifers that would pluck the cards, and others Aould be thought papifts that

would fhuffle the cards ; what a mifery is this, that we fhould come together

to fool one another, inftead of procuring the public good ?

And this ends not in particulars, but will make the whole houfe con-

temptible : for now I hear men fay, that this quelHcn of undertaking Is the

predominant matter of this houfe. So that we are now, according to the

parable of j^cZ/^^w in the cafe of the trees of the foreft, that when queftion

was, whether the vine fliould reign over them ? that might not be : and whe-
ther the olive would reign over them ? that might not be : but we have ac-

cepted the bramble to reign over us. For it feems that the good vine of the

King's graces, that is not fo much in efteem ; and the good oil, whereby
we fliould falve and relieve the wants of the eflate and crown, that is laid

afide too : and this bramble of contention and ertiulation ; this u'lbimeicch,

which, (as was truly faid by an underftanding gentleman) is a baftard
; (for

every fame that wants a head, hjiliuspopuli) thismuft reign and ruleamongfl

us.

Then for the King, nothing can be more oppofite, ex diametro, to his

ends and hopes than this : for you have heard him profefs like a King, and

3 like
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like a gracious ICing, that he doth not fo much refpecl his prcfcnt fupply as

this demonflration, that the people's hearts arc more knit to him than before.

Now then if the iffue fliall be this, that whatfoever fliall be done for him,

(hall be thought to be done but by a number of perfons diat fhall be laboured

and pack'd; this will rather be a iign of diflidence and alienation, than of a

natural benevolence and affedlion in his people at home j and ratlier matter

of difreputation, than of honour abroad. So that to ipeak plainly to you,

the King were better call for a new pair of cards, than play upon thcfe if they

be pack'd.

And then for the people, it is my manner ever to look as well beyond a

parliament, as upon a parliament ; and if they abroad fliall think themfelves

betrayed by thofe that are their deputies and attorneys here, it is true we may
bind them and conclude them, but it will be with fuch murmur and inlatil-

fadlion as I would be loth to fee.

These things might be diffembled, and fo things left to bleed inwards

;

but that is not the way to cure them. And therefore I have fearched the fore,

in hope that you will endeavour the medicine.

Bu T this to do more throughly, I muft proceed to my fecond part, to tell

you clearly and diftindly what is to be fet on the right hand, and what on the

left in this bufmefs.

First, if any man hath done good offices to advife the King to call a par-

liament, and to increafe the good affeftion and confidence of his Majefly to-

wards his people ; I lay, that fuch a perfon doth rather merit well than com-
mit any error. Nay farther, if any man hath, out of his own good mind,

given an opinion touching the minds of the parliament in general ; ho^v it is

probable they are like to be found, and that they will have a due feeling of

the King's wants, and will not deal dryly or Illiberally with him ; this man
that doth but think of other men's minds, as he finds his own, is not to be

blamed. Nay farther, if any man hath coupled this with good wiflies and

propofitions, that the King do comfort the hearts of his people, and teflify

his own love to them, by filing off the harflinefs of his prerogatwej retaining

the fubfi:ance and ftrength ; and to that purpofe, like the good houfliolder

in the fcripture, that brought forth old ftore and new, hath revolved the pe-

titions and propofitions of the lafl; parliament, and added new, I fay this man
hath fown good feed ; afid he that fliall draw him into envy for it fows tares.

Thus much of the right hand. But on the other fide, if any fliall mediately

or immediately infufe into his Majefty, or to others, that the parliament

is as Ca(o laid of the Romans^ like flieep, that a man were better drive a flock

of them than one of them : And however they may be wife men feverally,

yet in this afl"embly they are guided by feme few, which if they be made and

afllared, the refi: will eafily follow : This is a plain robbery of the King of

honour, and his fubjeds of thanks, audit is to make the parliament vile and
fervile in the eyes of their Sovereign ; and I count it no better than a fup-

planting of the King and kingdom. Again, if a man fliall make this im-
prellion, that it fliall be enough for the King to fend us fome things of fliew

tliat may ferve for colours, and let fome eloquent tales be told of them, and

that will ferve ad faciendum populum, any fuch perfon will find, that this

houffe can well flcill of falfe lights, and that it is no wooing tokens, but the

truefl: love already planted in the breaft of the fubjeds that will make them do
for the King. And this is my opinion, touching thofe that may have perfuadsd

a parliament. Take it on the other fide (for I mean in all things to deal

plainly) if any man hath been diffident touching the call of a parliament,

Vol. IV. Yyy thinking
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thinking that the beft means were firft for the King to make his utmoft tryal

to fublill of himfelf, and his own means ; I fay an honelt and faithful heart

might confent to that opinion, and the event it kerns doth not greatly dif-

credit it hitherto. Again, if any man fliall have been of opinion, tliat it is

not a particular party that can bind the hoafe ; nor, that it is not fhews or

colours can pleafe the houfe ; I fay, that man thougii his fpeech tend to dif-

couragement, yet it is coupled with providence. But by your leave, if any

man fince the parliament was called, or when it was in Ipccch, fhall have

laid plots to crols the good will of the parliament to the King ; by poffefling

them that a few fhall have the thanks, and that they are (as it werej bought,

and fold, and betrayed ; and that that which the King ofters them are but

baits prepared by particulai- perfons ; or have railed rumours that it is a pack'd

parliament; to the end nothing may be done, but that the parliament may be

diffolved (as gameflers ufe to call for new cards, when they milhuft a pack :)

I fay, thefe are engines and devices, naught, malign, and leditious.

Now for the remedy, I fliall rather break the matter, as I faid in the be-

ginning, than advife pofitively. I know but three ways. Some meffage of

declaration to the King. Some entry or proteflation amongrt our fclves, or

fome flridl: and pundual examination. As for the laft of thele, I allure you I

am not againlf it, if I could tell where to begin, or where to end. For cer-

tainly I have often leen it, that things when they are in fmother trouble more

than when they break out. Smoke blinds the eyes, but when it blazeth forth

into flame it gives light to the eyes. But then if you fall to an examination,

fome perfon mull; be charged, fome matter mufl be charged ; and the man-

ner of that matter mull be likewife charged ; for it may be in a good fafhion,

and it may be in a bad, in as much difference as between black and white :

and then how far men will ingenuoufly confefs, how far they will politickly

deny, and what we can make and gather upon their confeffion ; and how we
fhall prove againft their denial, it is an endlefs piece of work, and I doubt that

we Ihall grow weary of it.

For a meffage to the King, it is the courfe I like beft, fo it be carefully and

confiderately handled : for if we fliall reprefent to the King the nature of this

body as it is, without the veils or fliadows that have been caff upon it, I think

we fhall do him honour, and our lelves right.

For any thing that is to be done amongfi: ourfelves, I do not fee much
gained by it, becaufe it goes no farther than ourfelves ; yet if any thing can

be wifely conceived to that end, I fhall not be againft it ; but I think the pur-

pofe of it is fittefl to be, rather that the houfe conceives that all this is but a

mifunderflanding, than to take knowledge that there is indeed a juft ground,

and then to feek by a proteflation to give it a remedy. For protelfations, and

profeffions, and apologies, I never found them very fortunate ; but they rather

encreafe fufpicion than clear it.

Wh y then the lafl part is, that thefe things be handled at the committee

ferioufly and temperately > wherein I wilh that thefe four degrees of queflions

were handled in order.

First, whether we ihall do any thing at all in it, cr pals by it, and let it

fleep ?

Secondly, whether we fhall enter intoa particular examination of it ?

Thirdly, whether we fliall content ourfelves with Ibme entry or pro-

teftation among ourfelves ?

And fourthly, whether we ihall proceed to a mefliige to the King ; and

what.'' _',

Thus
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Thus I have told you my opinion. I know it had been more f:ife and
Jjolitic to have been filenf, but it is perhaps more honeft and loving to fpcak.

The old verfe is ; Nam nulli tacuijj'e jiocet, meet eje hciitinn. But by your
leave Da'vid faith, Jilui a bonis, cr dolor mens remvatus eft. Wlien a man
fpeaketh, he may be wounded by others ; but if he hold his peace from good
things he wounds himfelf So I have done my part, and leave it to you to do
•that which you fliall judge to be the befl.

The Effed of that which was fpoken by the L o r d Keeper
of the G R E A T Seal of Engla7idy at the taking of his

place in Chancery; in performance of the Charge his

Maj E s TY had given him when he received the Seal 1617.

BEFORE I enter into the bufinefs of the court, I fliall take advantage

of fo many honourable witneffes to publifli and make known Tumma-
rily, what charge the King's moft excellent Majefly gave me when I

received the feal, and what orders and refolutions my felf have taken in con-

formity to that charge, that the King may have the honour of diredion, and
I the part of obedience ; whereby your lordfliips, and the reft of the prefence,

fliall fee the whole time of my fitting in the chancery, (which may be lono;er

or ihorter, as pleafe God and the King) contraded into one hour. And this

I do for three caufes.

First, to give an account to the King ofhis commandment.
Secondly, that I may be a guard and cuftody to my felf, and my own

doings ; that I do not fwerve or recede from any thing that I have profefled in

fo noble a company.

And thirdly, that all men that have to do with the chancery, or the fealj

may know what they fliall expeft, and both fet their hearts and my ears at

reft ; not moving me to any thing againft thefe rules ; knowing that my an-

fwer is now turned from a nolumus into a non poJJ'umus. It is no more, I will

not, but I cannot after this declaration.

And this I doalfo under three cautions.

Th e firft is that there be fome things of a moi'e fecret and council-like na-

ture, which are rather to be afted than publiflied. But thefe things which
I fliall fpeak of to-day are of a publick nature.

Th e fecond is, that I will not trouble this prefence with every particular,

which would be too long ; but feleil thofe things which are of greateft effi-

cacy, and conduce moft adfummas reruni; leaving many other particulars to

be fet down in a public table, according to the good example ofmy laft prede-

ceflTor, in his beginning.

And laftly, that thefe imperatives, which I have made but to my felf, and

my times, be without prejudice to the authority of the court, or wifer men
that may fucceed me : and chiefly that they are wholly fubmitted unto the

great wildom of my Sovereign, (the abfoluteft Prince in judicature that hath

been in the chriftian world ;) for if any of thefe things which I intend to be

fubordinate to his diredlions, fliall be tliought by his Majefty to be inordinate,

I fliall be moft ready to reform them. Thefe things are but tanquam album

pratoris ; for fo did the Roman praters (which have the greateft affinity

with
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with the iurifdidion of the chancellor here) who ufcd to let down at their

entrance, how they would ufe their jurifdiftion. And this I Hjall do, my
lords, in verbis majiulis ; no flourifliing or painted words, but fuch as are fit to

go before deeds.

The King's charge, which is my lanthorn, refted upoh four heads.

Th e firfl: was, that I fliould contain the jurifdidion of the court within its

true and due limits, without fwelling or excefs.

The fecond, that I fliould think the putting of the great feal to letters pa-

tents, was not a matter of courfe after precedent warrants} but that I ftiould

take it to be the maturity and fuUhefs of the King's intentions : and there-

fore that it was one of the greatefl: parts of my truft, if I faw any fcruple or

caufe of flay, that I fliould acquaint him, concluding with a quoddubita ne

feceris.

The third was, that I fliould retrench all unneceflary delays, that thefub-

jed might find that he did enjoy the fame remedy againft the fainting of the

leal, and againft the confumption of the means and ellate ; which was fpeedy

jullice ; bis dat, qui cito dat.

The fourth was, that juftice might pafs with as eafy charge as might be j

and that thofe fame brambles that grow about juflice of needlefs charge and ex-

pence, and all manner of exadions, might be rooted out fo far as might be.

These commandments, my lords, are righteous, and (as I may term them)

facred ; and therefore to ufe a facred form, I pray God blefs the King for his

great care over the juftice of the land, and give me, his poor fervant, grace

and power to obferve his precepts.

Now for a beginning towards it, I have fet down and applied particular

orders to every one of thefe four general heads.

For the excefs or tumour of tliis court of chancery, I Ihall divide it into five

natures,

Th e firft is, ^\'hen the court doth embrace or retain caufes both in matter

and circumftance merely determinable and fit for the common law : For,

my lords, the chanceiy is ordained to fupply the law, and not to fubvert the

law. Now to defcribe unto you, or delineate what thofe caufes are i^and

upon what differences) that are fit for the court, were too long a ledure.

But I will tell you what remedy I have prepared. I will keep the keys of

the court my lelf, and I will never refer any demurrer or plea (tending to

difcharge or diftnifs the court of the caufe) to any mafter of the chancery,

but judge of it myfelf, or at leafl the mafler of the rolls. Nay farther, I

will appoint regularly, that on Tiiefday in every week (which is the day of

orders) firft to hear all motions of that nature before any other, that the fub-

jed may have his vale at firfl without farther attending, and that the court

do not keep and accumulate a mifcellany and confufion of caufes of all

natures.

The fecond point concerneth the time of the complaint, and the late

comers into the chancery ; which flay till a judgment be paffed againll them
at the common law, and then complain; wherein your lordIhips may have

heard a great rattle and a noife of a praemu?iirej and I cannot tell what. But
that queflion the King hath fettled according to the ancient precedents in all

times continued. And this I will fay, that the opinion not to relieve any
cafe after judgment, would be a guilty opinion ; guilty of the ruin and nau-
frage, and perifliing of infinite fubjeds : and as the King found it well out,

why fliould a man fly into the chancery before he be hurt ? The whole need

not the phyfician, but the fick. But, my lords, the power would be pre-

lerved.
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lerved, but then the piadice would be moderate. My rule fliall be thcrefoie,

that in cafe of complaints after judgment, (except the judgments be upon
nihil dicit, which are but difguifes of judgment obtained in contempt of a
preceeding order of this court) yea, and after verdidls alfo, I will have the party

complainant enter into good bond to prove his fuggellion : fo that if he will

be relieved againfl a judgment at common law upon matter of equity, he
fliall do it, tanquam in viijculis, at hi.s peril.

The third point of excefs may be the over-frequent and flicile granting of
injunclions for the flaying of the conimon laws, or the altering pofTeffions

;

wJierein thefe Ihall be my rules.

I WILL grant no injundtion merely upon priority of fuit; that is to fay, be-

caufe this court was firfl pofleffed : a thing tliat was well reformed in the late

lord chancellor's time, but ufed in Cliancellor Brom/ey's time; infomuch, as I

remember, that Mr. Dalton the counfellor at law put a pafquil upon the

court in nature of a bill ; for feeing it was no more : but, my lord, the bill

came in on AlonJdv, and the arreft at common law was on Tuefdav, I pray
the injunftion upon priority of fuit: He caufed his client that had a looie

debtor, to put a bill into the chancery before the bond due to him was for-

feited, to defire an order that he might have his money at the day, becaufe

he would be fure to be before the other. I do not mean to make it a matter

of an horfc-race or pofling who fliall be firft in chancery, or in courts of
law.

Neither will I grant an injundlon upon matter contained in the bill on-

ly, be it never lb imooth and fpecious ; but upon matter confefled in the de-

fendant's anfwer, or matter pregnant in writing, or of record ; or upon con-

tempt of the defendant in not appearing, or not anfwering, or triflin?- with
the court by infufficient anfwering. For then it may be thought the defen-

dant rtands out upon purpofe to get the ftart at the common law, and fo to

take advantage of his own contempt, which may not be fuffered.

As for injundiions for pofleffion, I fliall maintain pofTeffions as they were
at the time of the bill exhibited; and for the fpace of a year before, except the

pofl'elBon were gotten by force or by any trick.

Neither will I alter pofleflion upon interlocutory orders, until a de-

cree ; except upon matter plainly confefled in the defendant's anfwer, join-

ed with a plain difability and infolveiicy of the defendant's to anfwer the

profits.

As for taking the pofTeffion away in refpeifl of contempts, I will have ail

the proceedings of the court fpent firft, and a fequeflration of the profits be-

fore I come to an injuniTtion.

The fourth part of excefs is concerning the communicating of the autho-

rity of the chancellor too far ; and making, upon the matter, too many chan-

cellors, by relying too much upon reports of the maflers of the chancery as

concludent. I know, my lords, the maflers of the chancery are reverend

men ; and the great mafs of buflnefs of the court cannot be I'ped without

them ; and it is a thing the chancellor may foon fall into for his own eafe, to

rely too much upon them. But the co-n-fe that I will take generally fliall be

this ; that I will make no binding order upon any report of the mafter's, with-

out giving a itvtn night's day at the leafl, to fliew caufe againlt the report

;

(which neverthelels I will have done modeftly, and with due reverence towards

them :) and again, I mufl: utterly difcontinue the making ofan hypothetical or con-

ditional order; that if a mafter ofthe chancery do certify thus, that then it is ordered

without fixrther motion ; for that is a furprize, and gives no time for contradidion.

Vol. IV. Zzz The
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The kfl: point of excefs is, if a chaaicellor fliall be lb much of himfelf a^g

he {hould negledt afTiftance of re'/£rend judges in cafes of ditiicuUy, (efpeci-

aliy if they touch upon law) or calling them, (hall doit, hwt froforma tan^

tunty and give no due refpedl to their opinions : wherein, my lords, prcfcrving

the dignity and majeily of the court, (which I count rather increaftd thaq

diminifhed by grave and due alTiftance) I fliall never be found fo fovcrcign or

abundant In mine own fenfe, but I fliall both defire and make true ufc of af-

fiftants. Nay, I afllire your lordfliips, if I fliould find any main divcrfity of

opinion of my afllftants from mine own, tliough I know well the judicature

wholly refides in myfelf; yet I think I fliould have recourfe to the oracle of

the King's own judgment, before I fliould pronounce. And \o much tor the

temperate ule of the authority of tliis court, wherein the healch of the court

doth much confift, as that of the body conftfts in temperance.

For the fecond commandment of his Majefliy, touching flaying of grants

at the great feal ; there may be jufl: caufe of flay, either in die matter of the

grant, or in the manner of paffing the fame. Out of both which I extrad:

thefe fix principal cafes which I will now make known : All which, never-

thelefi, I underfland to be wholly fubmitted to his Majefty's will and pleafure,

alter by me he Ihall have been informed ; for if iteratum mandatum do come,
obedience is better than facrifice.

The firfl cafe is, where any matter of revenue, or treafure, or profit, paf-

feth from his Majefty ; my firfl: duty fliall be to examine, \\'liether the grant

hath pafied in the due and natural courfe by the great oflicers of the revenue

(the lord treafurer and chancellor of the exchequer) and with their privity ;

which if I find it not to be, I muft prefume it to have palled in the dark, and

by a kind of furreption j and will make flay of it till his Majefly's pleafure be

farther known.

Secondly, if it be a grant that is not merely vulgar, and hath not of

courfe paffed at the fignet by ^ fiic fimih\ but needeth fcience, my duty fliall

be to examine whether it hath pafled by the learned counfel and had their

dockets ; which is that which his Majefly reads, and that leads him. And
if I find it otherwife (although the matter were not in itfelf inconvenient)

yet I hold it jufl caufe of flay (for precedent's fake) to keep men in the right

way.

Thirdly, ifit be a grant which I ccuiceive (out of my little knowledge)

to be againft the law ; of which nature Theodojlm was wont to fay, when he
\vas preffed, I fiid it, but I granted it not if it be unlawful : I will call the

learned counfel to it, (as well him that drew the book as the refl) or fome of

them: and if we find caufe, I will inform his Majefly of our opinion, either

by my felf or fome of them. For as for the judges they are judges of gcants

pafl, but not of grants to come, except the King call them.

Fourthly, if the grants be againft the King's book of bounty, lam ex-

prefly commanded to ihiy them until tlie King either revile liis book in general,

or give diredlion in the particular.

Fifthly, if as a counfellor of cflate, I do forefee inconvenience to enfue

by the grant in reafon of eftate, in refpedl: of the King's honour, or difcontent,

or murmur of the people ; I will not trufl mine own judgment, but I will

cither acquaint his Majefly with it, or the council table, or fome fuch of my
lords as I fliall think fit.

Lastly, formatter of pardons; if it be of treafon, mifpriflon of treafon,

murder, either cxpieflTed or involute, \yj 2i non-objlante ; or of a piracy, or prae-r ,

mufiife, or of fines, or exemplary puniJhment in flar-chamber, or of lome others.

,

natures j
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natures; I fliall by the grace of God flay them until his Maicfly (who is the

fountain of grace) may rcfolve between God and him (undc'rllaiiding the cafe)

how far grace Ihall abound, or fuper-abound.

And if it be of pcrfons attainted and convidcd of robbery, burglary, (^c.

then will I examine wh.ether the pardons palled the handof anyjuilice ofaffize,

or other commilhoners, before whom the trial was made; and if not I

think it my dutyalfo to Hay them.

Thus your lord ihips lee in this matter of the feal, agreeable to the com-
mandment I have received, I mean to walk in the light ; fo that men may
know v/here to hnd me : and this publilhing thereof plainly, I hope \v\\\

five the King from a great deal of abufe, and me irom a great deal of envv ;

when- men ihall fee that no particular turn or end leads me, but a 'General

rule.

For the third general head of his Majefty's precepts concerning fpeedv
juftice, I am refolved that my decree fliall come Ipeedily (if not inlfantly) after

the hearing, and my figned decree pronounced. For it hath been a manner
much ufed of late in my lord's laft time, (of whom I learn much to imitate

and with due reverence to his memory let me Ipeak it, much to avoid;) that

upon the folemn and full hearing of a caute nothing is pronounced in court

but breviates are required to be made j which I do not diflike in itfelf in caufes

perplexed. For I confefs I have fomewhat of the cundlative ; and I am of
opinion, that whofoever is not wifer upon advice than upon the Hidden, the

fame man is no wiler at fifty years old than he was at thirtv. And it was
my father's ordinary word, you mufl give me time. But yet I find that

when fuch breviates were taken, the caufe was fometimes forgotten a term or

two, and then fet down for a new hearing, or a rehearing three or four terms
after. Of which kind of intermiffion I fee no ufe, and therefore I will pro-

mife regularly to pronounce my decree within few days after my hearing

;

and to lign my decree at leafl in the vacation after the pronouncing. For
frefh juftice is the fweetefl._ And befides, juftice ought not to be delayed •

and it will alfo avoid all means-making or labouring •, for there ouTht to be
no labouring in caufes, but the labouring of the counfel at the bar.

Again, becaufe juftice is a facred thing, and the end for which I am
called to this place, and therefore is my way to heaven ; (and if it be fliorter,

it is never a whit the worfe) I ftvall by the grace of God (as far as God will

give me ftrength) add the afternoon to the forenoon, and fome fourth nioht

of the vacation to the term, for the expediting and clearing of the caufes of
the court ; only the depth of the three long vacations I would relerve in Ibme
meafure free for bufinefs of eftate, and for ifudies of arts and fciences, to which
in my nature I am moft inclined.

Th ERE is another point of true expedition, which refteth much in my felf,

and that is in the manner of giving orders. For I have leen an affectation of
difpatch turn utterly to delay and length : for the manner of it is to take the

tale out of the counfcllor at bar his mouth, and to give a curfory order, no-
thing tending or conducing to the end of the bulinefs. It makes me remem-
ber what I heard one fay of a judge that flit in the chancery j that he would
make eighty orders in a morning out of the way, and it was out of the way
indeed ; for it was nothing to the end of the bulinefs : and this is that which
makes fixty, eighty, a hundred orders in a caufe, to and fro, begetting one
another ; and like Penelope's web, doing and undoing. But I mean not to

purchafe the praife of expeditive in that kind ; but as one that have a feelino-

of my duty, and ofthe cafe of others, my endeavour Hiall be to hear patiently,

and
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and to caft my order into fuch^a mould as may foonefl bring the fubjedt to the

end of his journey.

As for fuch delays as may concern others, the great abufe Is, that if the

plaintiff have got an injundion to flay fuits at common law, then he will

ipin on his caufe at length. But by the grace of God, I will make injundions

an hard pillow lollcep on ; for if I find that he profccutcs not with effedl, he

may hap, when he is av/ake, find not only his injundtion difiblved, but his

caufe difmill'ed.

There be other particular orders, I mean to take for 7ion profecution

or faint profccution, wherewith I will not trouble you now, bicaufe Jiimnia

Jequar Jajligia rerum. And fo much for matter of expedition.

Now for the fourth and laft point of the King's commandment j for the

cutting off of unneceflliry charge of the llibjeit, a great part of it is fulfilled

in the precedent article, touching expedition ; for it is the length of fuits that

doth multiply charge chiefly ; but yet there are fome other remedies that con-

duce thereunto.

First, thereforcl fliall maintain ftridlly, and with feverity, the former or-

ders which I find made by my lord chancellor for the immoderate and needlefs

prolixity, and length of bills, and anfwers, and fo forth ; as v\ell in punifhing

the party, as fining the counfel, whofe hand I fliall find at fuch bills, anfwers, (^c.

Secondly, for all the examinations taken in the court, I do give charge

unto the examiners (upon peril of their places) that they do not ufe idle re-

petitions, or needlefs circumftances, in letting down the depofitions taken by

them ; and I would I could help it likewife in commifilons in the country, but

that is almoft impoffible.

Th iRDL Y, I ihall take a diligent furvey of the copies in chancery, that they

have their julf number of lines, and without open and waftful writing.

Fourthly, I lliall be careful that there be no exadlion of any new fees,

but according as they have been heretofore fet and tabled,

- As for lawyers fees, I muff leave to the conference and merit of the law-

yer ; and the eftimation and gratitude of the client : but yet this I can do ; I

know there have ufed to attend this bar a number of lawyers that have not

been heard fometimes, fcarce once or twice in a term ; and that makes the

client feek to great counfel and favourites (as they call them, a term fitter for

Kings than judges) and that for every order that a mean lawyer might difpatch,

and as well. Therefore to help the generality of lawyers, and therein to eafe

the client, I will conltandy obierve that every Tuefday, and other days of

orders, after nine a clock ftrucken, I will hear the bar until eleven, or halfan

hour after ten at the leaft. And fince we are upon the point whom I will

hear, your lordfliips will give me leave to tell you a fancy. It falls out, that

there be three of us the King's fervants in great place, that are lawyers by

defcent, Mr. Attorney fon of a judge, Mr. SoUicitor likewife fon of a judge,

and my felf a chancellor's fon.

Now becaufe the law roots fo well in mv time, I will water it at the root

thus far, as befides thefe great ones, I will hear any judge's fon before a fer-

geant, and any fergeant's fon before a reader.

Lastly, for the better eafe of the fubjedis, and the bridling of contentious

fuits, I fhall give better (that is greater) colts where the fuggeftions are not

proved, than hath been hitherto ufed.

There be divers other orders for the better reglement of this court;

and for granting of writs, and for granting of benefices and other

things which I fliall fet down iii a table. But I will dsal with no other

to

I
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to-day, but fuch as have a proper relation to his Majefty's commandment ; it

being my comfort that I ferve fuch a mafter that I fliall need to be but a con-
duit for the conveying only of his goodnefs to his people. And it is true,

that I do afFedl and afpire to make good that faying ; that opthnin magiftratiis

pnejfat optimae kgi ; which is true in his Majcfty. But tor my felf, I doubt
I flwU not attain it. But yet I have a domcflical example to follow. My
lords, I have no more to fay, but now I will go on to the bufinefs of the court.

THE

S P E E C
Which was ufed by the Lord-Keeper of the Great Seal

in the Star-Chamber before the Summer Circuits, the

King being then in Scotland^ 1617.

TH E King by his perfedl declaration publiflied in this place concerning

judges and juflices, hadi made the fpeech of his chancellor, accuftomed
before the circuits, rather of ceremony than of ufe. For as in his

book to his fon he hath let forth a true character and platform of a King ; fo

in this his fpeech he hath done the like of a judge and juflice : which fheweth,

that as his Majefty is excellently able to govern in chief; fo he is likewife well

leen and skilful in the inferior offices and flages of juflice and government ;

which is a thing very rare in Kings.

Yet neverthelefs, fomewhat muft be faid to fulfil an old obfervance ; but

yet upon the King's grounds, and very briefly : for as Solo/non faith in another

cafe, In thefe things who is he that can come after the King ?

First, You that are the judges of circuits, areas it were the planets of
the kingdom

;
(I do you no didionour in giving you that name ;) and no doubt

you have a great in oke in the frame of this government, as the other have in

the great frame of the world. Do therefore as they do, move always, and be
carried with the motion of your firll: mover, which is your Sovereign. A po-
pular judge is a deformed thing : and plaiidites are fitter for players than for

magifirates. Do good to the people, love them and give them juffice ; but let

it he as the P/;z///i faith, nihil inde expeclantes; looking for nothing, neither

praife nor profit.

Yet my meaning is not when I wifli you to take heed of popularity, that

you fhould be imperious and ffrange to the gentlemen of the country. You
are above them in pou'cr, but your rank is not much unequal ; and learn this,

that power is ever of greatefl flrength, when it is civilly carried.

Secondly, You muft remember, that befidcs your ordinary adminiflration

ofjuflice, you do carry the two glaffes or mirrors of theflate; for it is your
duty in thefe your vifitations, to reprefent to the people the graces and care

otthe King : And again, upon your return, toprefent to the King the dif-

taftes and griefs of the people.

VoL.IY. Aaaa - Mark
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Mark what the King fays in his book -, procure reverences to the King anil

thel;iwj inform my people truly of me, (which we know is hard to do ac-

cording to the excellency of hib merit, but yet endeavour it) ho vv, zealous 'I

am for religion ; how I dcfire law may be maintained and flourish ; that every

court lliould have its jurifdidion ; that every fubjedl fliould fubrsiit hitufelf -to

the law. And of this you have had of late no fmall occafiuii of notice and

remembrance, by thi- great and ftrait charge that the King hath given me as

keeper of his ieal, for the governing of the chancery without tiinionf,©rex-

ceftj. n, ,
)bi

Again, e re mfa, you at this prefent ought to make the people know and

cortfider the King's blelfcd cjre and providence in governing this realm in his

abfence: fo that fitting attire helm of another kingdom, not without great

dffairs and bufmefs ; yet he governs all things here by his letters and diredions,

as.puudlually and perfedtly as if he were prelent.

' 'I ASSURE you, my lords of the council and I do much admire thecxten-

fibn and latitude of his care in all things.

In the high commiilTion he did conceive a finew of government was a little

fhrunk; he recommended the care of it.

He hath called for the accounts of the laft circuit from the judges to be

tranfmitred unto him In Scotland.

Touching the infeftation of pirates, he hath been careful, and is, and

hath put things in a way/

All things that concern the reformation or the plantation of Ireland; he

hath given in them punctual and refdlute diredlions. Alt this in abfence.

I GIVE but a few inftances of a public nature; the fecrets of council I may
not enter into, though his difpatches into France^ Spain, and the Loic-Cmn-

tries, now in his .abience, are alfo notorious as to the outward fending. So

that I muft conclude, that his Majefty wants but more kingdoms, for I lee he

could futhce to all.

As for the other glafs I told you of, of reprefenting to the King the griefs

of his people, without doubt it is properly your part ; for the King ought to

he informed of any thing amifs in the flate of his countries from the cbfer-

vations and relations of the judges (that indeed know the pulfe of the coun-

try) rather than from difcourfe. But for this glafs (thanks be to God) I do

hear from you all, that there was never greater peace, obedience, and con-

tentment in the country ; though the belt governments be aKvays lik^e the

fairert cryftals, wherein every little icicle or grain is feen, which in a fouler

flone is never perceived.

Now to fome particulars, and not many : of all other things I muft begin

as the King begins ; that is with the caufe ot religion, and efpecially the \h[-

low church-papill. St. Auguftin hath a good comparifon of fuch men, af-

£rming, that they are like the roots ot nettles which themfelves fting not,

but yet they bear all the flinging leaves: let me know of fuch roots, and I

will root them out of the country.

Next, for the matter of religion ; in the principal place I recommend both

to you and to the juflices, the countenancing of godly and zealous preachers.

I mean not fedlaries or novellifts, but thofe which are found and conform,

and yet pious and reverend : for there will be a perpetual defection, except

you keep men in by preaching, as well as law doth by punilhing ; and com-
monly fpiritual dileales are not cured but by Ipiritual remedies.

Next, let me commend unto you the reprelhng (as much as may be) of
faction in the countries, of which enfue infinite intonveniencies, and pertur- '
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bations of all good order, and crofling of all good fervice in court or coun-

try, or wherefoever. Cicero, when he was conUil, had devifcd a tine reme-

dy (a mild one, but an cffedual and apt one) for he faith, eos qui otiiimpcrtur-

ha't reddam otiofos. Thofe that trouble others quiet, I will give them quiet

;

they (hall have nothing to do, nor no authority Hiall be put into their hands.

If! may know from you, of any who are in the coun'ry that are heads or

hands of faction, ormenef turbulent fpiritsj I fliall give them C/ffr(>'s reward^

as much as in me is.

To conclude, fhudy the King's book, and ftudy your felves how you pro-

fit by it, and all rtiall be well. And you the juftices of peace in particular,

let me lay this to you, never King of this realm did you fo much honour as

the King hath done you in his fpeeth, by being your immediate dirtdlor,

and by Ibrting you and your fervice with the fervice of ambalTadcrs, and of

his neareit attendants. Nay more, it feems his Majefty is willing to do the

ftate of julfice of peace honour actively alfo j by bringing in with time the

like form of commitlion into the government of Scotland, as that glorious

King Edivard the third did plant this commifTion herein this kingdom. And
therefore you are not fit to be copies, except you be fair written without blots

or blurs, or any thing unworthy your authority : And fo I will trouble you
no longer for this time.

THE

S P E E C
USED BY

Sir FRANCIS B^CO
Lord-Keeper of the Great Seal ofEngland, to Sir Will.Jones,

upon his calling to be Lord Chief Juftice of /r^/^W, 161 7,

Sir William Jones,

T^HE King's moft excellent Majefty being duly informed of your fuii^

ficiency every way, hath called you, by his writ now returned, to

the ftate and degree of a ferjeant at law ; but not to flay there, but

being fo qualified, to ferve him as his chief juAice of his King's bench in his

realm of Ireland. And therefore that which I Hiall fay •'^ you, nuill be ap-

plied not to your ferje ant's place (which you take but in p.^llage) but to that

great place where you are to fettle ; and becaufe I will not fpend time to

the delay of the bufinefs of caufes of the court, I will lead you the ihortjourney

by examples, and not the long by precepts.

Th e place that you fliall now ferve in, hath been fortunate to be well ferved

in four iliccellions before you : do but take unto you the conflancy and intt-

^Tiiy o^ Sir RoI>ert Gardifier ; the gravity, temper, and (.\\re&:ionof: Sir James
Lea; the quicknefs, induftry, and difpatch of Sir ////////«/'r)' ^mi; j tlie care

and
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and affedion to the commonwealth, and the prudent and politic admini-
ftration of Sir Jolm Denhajn, and you fliall need no other lefTons, They were
all Ltncolm-lnn men as you are, you have known them as well in their begin-
T^iiigs, as in their advancement.

But becaufe you are to be there not only chief juftice, but a counfellor of
eflate, I will put you in mind of the great work now in hand, that you may
laife your thoughts according unto it. Ireland is the laft, ex fiiiis Eiiropae,

which hath been reclaimed from delblation, and a defart, (in many parts) to

population and plantation} and from favage and barbarous cuftonis, to huma-
nity and civility. This is the King's work in chief: it is his garland of he-
roical virtue and felicity, denied to his progenitors, and referved to his times.

The work is not yet conduded to perfedion, but is in fair advance : and this

I will lay confidti:dy, that if God blefs this kingdom wilh peace and juflice,

no ufurer is fo lure in feventeen years fpace to double his principal with in-

terelt, and intereft upon intereft, as that kingdom is withirj the fame time to

double the ftock both of wealth and people. So as tliat kingdom which
once within thefe twenty years, wife men were wont to doubt whether they
fliould wifli it to be in a pool ; is like now to become almoft a garden, and
younger IiIUt to Great Britain. And therefore you mufl fet down with
your felf to be not only a jull governor, and a good chief juftice (as if it were
in England;) but under the King and the deputy you are to be a mafter builder,

and a mafler planter, and reducer of Ireland. To which end, I will trouble

you at this time but with three diredions.

Th e tirfl is, that you have fpecial care of the three plantations. That of
the north, which is in part aded ; that of Wexford^ which is now in diftri-

bution ; and that of Longford and Letrim, which is now in furvey. And
take this from me, that the bane of a plantation is, when the undertakers or

planters make fuch hafle to a little mechanical prefent profit as difturbeth the

whole frame and noblenels of the work for times to come. Therefore hold

them to their covenants, and the flrid ordinances of plantation.

The fecond is, that you be careful of the King's revenues, andbylitde and
little conftitute him a good demefne, if it may be, which hitherto is little or

none. For the King's cafe is hard, when every man's land fliall be improved
in value with increaie manifold, and the King fliall be tied to his dry rent.

My laft diredion (though firft in weight) is that you do all good endeavours

to proceed refolutely and conftandy (and yet with due temperance and equality)

in matters of religion ; left Ireland civil, become more dangerous to us than

J)v/tfW favage. So God give you comfort of your place.

After Sir William ycnes's fpeech :

I had forgotten one thing, which was this. You may take exceeding

great comfort, that you ihall ferve with fuch a deputy ; one that (I think) is

a man ordain'd of God to do great good to that kingdom. And this I think

good to fay to you, that the true temper of a chief juftice towards a deputy

is neither iervilely to fecond liim, nor fadioufly to oppofe him.

THE
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THE

LOR D-K E E P E RS

SPEECH
In the ExcHEQ^UER to Sir John Den ham, when he was

called to be one of the Barons of the Exchequer.

SI R ^ohn Denham, the King of his grace and favour hath made choice

of you to be one of the barons of the exchequer, to fucceed to one of

the gravell and mod reverend judges of this kingdom; for fo I hold

Baron Altham was. The King takes you ]K)t upon credit but proof, and great

proof of your former fervicej and that in both thofe kinds wherein you are

now to lerve : for as you have (hewed your felf a good judge between party

and party, fo you have fhewed your felf a good adminifter of the revenue,

both when you were chief baron, and fince as counfellor of eflate there in Ire-

land, where the council as you know doth, in great part, manage and mef-

fuage the revenue.

And to both thefe parts I will apply fome admonitions, but not vulgar or

difcuriive, but apt for the times, and in few words, for they are befl remem-
bered.

First, Therefore above all you ought to maintain the King's prerogative,

and to fet down with your felf, that the King's prerogative and the law are

not two things; but the King's prerogative .is law, and the principal part of

the law ; the firfl-born or fan prima of the law ; and therefore in coni'erving

or maintaining that, you conferve and maintain the law. There is not in the

body of man one law of the head, and another of the body, but all is orie

entire law.

The next point that I would now advife you is, that you acquaint your

felf diligently with the revenue; and alfo with the ancient records and prece-

dents of this court. When the famous cafe of the copper-mines was argued in

this coiirt, and judged for the King, it was not upon the fine reafons of wit;

as that the King's prerogative drew to it the chief iyi qiiaque fpccic: the lion is

the chief of bealts, the eagle the chief of birds, the whale the chief of hilies,

and fo copper the chief of minerals ; for thefe are but dalliances of law and

ornaments: but it was the grave records and precedents that grounded the

judgment of that caufe ; and therefore I would have you both guide and arm
your felf with them againfi: thefe vapours and fumes of law, which are ex-

tracted out of men's inventions and conceits.

The third advice I will give you hath a large extent; it is that you do your

endeavour in your place fo to manage the King's juftice and revenue, as the

King may have moft profit, and the fubjed: leafi: vexation : for when there

is much vexation to the fubjecl, and little benefit to the King, then the ex-

chequer is fick: and when there is much benefit to the King, with lefs trou-

ble and vexation to the fubjed;, then the exchequer is found. As for exam-
ple ; if there fhall be much racking for the King's old debts ; and the more
trefh and late debts fliall be either more negligently called upon, or over-

VoL. IV. Bbbb eafily
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eafily difcharged, or over indulgently flailed: or if the number of informations

be many, and the King's part or hnes for compofitions a trifle; or if there be

much ado to get the King new land upon concealments, and that which he

hath already be not known and furvcyed, nor the woods preferved, (I could

put you many other cafes) this falls within that which I term the fick eftate

of the exchequer : and this is that which makes every man ready with their

undertakings and their projedls to diflurb the ancient frame of the exchequer,

(than the which I am perfuaded there is not a better;) this being the burthen

of the fong: That much goeth out of the fubjed's purfe, and little cometh to

the King's purfe. Therefore, give them not that advantage fo to fay. Sure I

am, that befides your own aflbciates, the barons, you ferve with two fuperior

great officers, that have honourable and true ends, and defire to ferve the

King and right the fubjedl.

There refteth, that I deliver you your patent.

His Lordship'sSPEECH
I N T H E

C O M M O N-P LEAS,
To Juftice Hutton, when he was called to be one of the Judges

of the Common-Pleas.

Mr. Serjeant HuTTON,

TH E King's moft excellent Majefty being duly informed of your learn-

ing, integrity, difcretion, experience, means, and reputation in your

country, hath thought fit not to leave you thefe talents to be employed

upon your felf only, but to call you to ferve himfelf and his people in the place

of one of his juftices of the court of common-pleas.

Th I s court where you are to ferve is the local center and heart of the laws

of this realm: Here the fubjed: hath his aflurance by fines and recoveries; here

he hath his fixed and invariable remedies by praecipes and writs of right j here

juftice opens not by a by-gate of privilege, but by the great gate of the King's

original writs out of the chancery. Here iffues procefs of out-lawry ; if men
will not anfwer law in this center of law, they lliall be caft out. And there-

fore it is proper for you, by all means with your wifdom and fortitude, to

maintain the laws of the realni : wherein neverthelefs, I would not have you

hcad-ftrong but heart-ftrong ; and to weigh and remember with your felf that

the twelve judges of the realm are as the twelve lions under Solomon'^ throne

:

^hey muft ihew their ftoutnefs in elevating and bearing up the throne, to re-

prelent unto you the lines and portraitures of a good judge.

.,u.,-,..-^ The
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Th e firft is. That you lliould draw your learning out of your books, not

out of your brain.

2. That you fliould mix well the freedom of your own opinion with the

reverence of the opinion of your fellows.

3. That you fhould continue the fludying of your books, and not to

ipend on upon the old flock.

4. That you fliould fear no man's face, and yet not turn ftoutnefs into

bravery.

5. That you fliould be truly impartial, and not fo as men may fee aftec-

tion through fine carriage.

6. That you fliould be a light to jurors to open their eyes, but not a

guide to lead them by the nofes.

7. That you affed: not the opinion of pregnancy and expedition by an

impatient and catching hearing of the counfellors at the bar.

8. That your fpeech be with gravity, as one of the fagesof the law; and

not talkative, nor with impertinent flying out to fliew learning.

9. That your hands, and the hands of your hands (I mean thofe about

you) be clean, and uncorrupt from gifts, from meddling in titles, and from

ferving of turns, be they of great ones or fmall ones.

10. That you contain the jurifdiftion of the court within the ancient

mere-fl:ones, without removing the mark,

1 1. Lastly, That you carry fuch a hand over your minifl:ers and clerks,

as that they may rather be in awe of you than prefume upon you.

These and the like points of the duty of a judge, I forbear to enlarge;

for the longer I have lived with you, the fliorter fliall my fpeech be to you

;

knowing that you come fb furniflied and prepared with thefe good virtues, as

whatfoever I fliall fay cannot be new unto you ; and therefore I will fay no

more unto you at this time, but deliver you your patent.

His Lordship'sSPEECH
I N T H E

PARLIAMENT,
Being Lord Chancellor, to the Speaker's excufe.

Mr. Serjeant Richardson,

TH E King hath heard and obferved your grave and decent Ipeech, tend-

ing to the excufe and difablement of your felf for the place of Speaker,

In anfwer whereof, his Majefty hath commanded me to fay to you,

that he doth in no fort admit of the fame.

First, Becaufe if the party's own judgment fliould be admitted in cafe of
eleftions, touching himfelf, it would follow, that the moft confident and over-

weaning
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weaning; pcrfoiis would be received; nnd the mofl; confiderate men, and thofe

that undcrfiand thcmiclves heil Ihoiild be rejeded.

Secondly, His Majeity doth fo much rely upon the wifdoms and dilcre-

tions of thoie of the houfe of commons, that have chofen you with an una-

nimous confent, that his Majedy thinks not good to fwerve liom their opinion

in that wherein themfelves arc principally intercfted.

Thirdly, You have dilabled your ielf in fo good and decent a fafliion, as

the manner of your fpcech hath deftroyed the matter of it.

And therefore the King doth allow of the election, and admit you for

Speaker.

To the Speaker's Oration.

Mr. Speaker,

THE King hath heard and obferved your eloquent difcourfe, containing

much good matter and much good will: wherein you muft expedt

from me fuch an anfwer only as is pertinent to the occafion, and compafled by

due refpedt of time.

I MAY divide that which you have faid into four parts.

The firft was a commendation, or laudative of monarchy.

The fecond was indeed a large field, containing a thankful acknowledg-

ment of his Majefty's benefits, attributes, and acTts of government.

The third was fome pafTages touching the inftitution and ule of parlia-

ments.

Th e fourth and laft was certain petitions to his Majefty on the behalf of the

houfe and your felf

For your commendation of monarchy, and preferring it before other

eftates, it needs no anfwer: The fchools may difpute it; but time hath tried it,

and we find it to be the beft. Other flates have curious frames foon put out

of order ; and they that are made fit to laft, are not commonly fit to grow or

ipread : and contrariwile thole that are made fit to Ipread and enlarge, are not

fit to continue and endure. But monarchy is like a work of nature, well com-
pofed both to grow and to continue. From this I pafs.

For the fecond part of your Ipeech, wherein you did v/ith no lefs truth

than affedion, acknowledge the great felicity which we enjoy by his Majefty's

reign and government, his Majefty hath commanded me to lay unto you, that

praifes and thankfgivings he knoweth to be the true oblations of hearts and
loving afteftions: but that ^vhich you offer him he will join with you, in of-

fering it up to God, who is the author of all good; who knoweth alfo the

uprightnefs of his heart; who he hopeth will continue and encreafe his blef-

fmgs both upon himfelf and his pofterity, and likewife upon his kingdoms and
the generations of them.

Bu T I for my part muft: fay unto you, as the Grecian orator faid long fince

in the like cafe : Soius digmis harum rej-tim laudator tempus ; time is the

only commender and encomiaftick worthy of his Majefty and his govern-

ment.

Wh y time ? For that in the revolution of fb many years and ages as have

pafted over this kingdom; notwithftanding inany noble and excellent efteds

were never produced until his Majefty's days, but have been referved as proper

and peculiar unto them.

And becaufe this is no pnrt of a panegyrick, but meerly ftory, and that

they be fo many articles of honour fit to be recorded, I will only mention
them, ex'rading part of them out of that you Mr. Speaker have faid : they be

in number eight.

First,
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First, His Majefty is the firfl (as you noted it well) that hath laid lapis

iwgularis, the corner-ftone of thefc two mighty kingdoms of England and

Scotland^ and taken away the wall of reparation : whereby his Majefty is be-

come the Monarch of the moft piiilUmt and military nations of the world;

and if one of the ancient wife men was not deceived, iron commands gold.

Secondly, The plantation and redudion to civility of /r^Azw^ (the fecond

ifland of the ocean Atlantick) did by God's providence wait for his Majefly's

times J being a work relembling indeed the works of the ancient heroes: No
rew piece of that kind in modern times.

Thirdly, This kingdom now firfl in his Majefty's times hath gotten a lot

or portion in the new world by the plantation of Virginia and the fummer
iilands. And certainly it is with the kingdoms on earth as it is in the king-

dom of heaven : Sometimes a grain of muftard-feed proves a great Tree.

Who can tell ?

Fourthly, His Majefly hath made that truth which was before titulary,

in that he hath verified the ftyle of defender of the faith: wherein his Ma-
jefly's pen hath been io happy, as though the deaf adder will not hear, yet

he is charmed that he doth not hifs. I mean in the graver fort of thofe that

have anfwered his Majefly's writings.

Fifthly, It is mofl certain, that fince the conquefl, ye cannot afUgn

twenty years, (which is the time that his Majefly's reign now draws fafl upon)

of inward and outward peace. Infomuch, as the time of Queen Elizabeth,

of happy memory, and always magnified for a peaceable reign, was neverthe-

lefs interrupted the firfl twenty years with a rebellion in England', and both

firfl and lafl twenty years with rebellions in Ireland. And yet I know, that

his Majefty will make good both his words, as well that of nemo me lacejjit

inipune, as the other of beati pacifici.

Sixthly, That true and primitive ofTlce of Kings, which is to fit in the

gate and to judge the people, was never performed in like perfeftion by any
of the King's progenitors: whereby his Majefty hath fhewed himfelf to be

lex loquens, and to fit upon the throne not as a dumb ftatue, but as a fpeaking

oracle.

Seventhly, For his Majefly's mercy (as you noted it well) fhew me a

time wherein a King of this realm hath reigned almofl twenty years (as I

faid) in his white robes without the blood of any peer of this kingdom : the

axe turned once or twice towards a peer, but never flruck.

Lastly, The flourifliing of arts and fciences re-created by his Majefly's

countenance and bounty, was never in that height, efpecially that art of arts

divinity: for that we may truly to God's great glory confefs, that fince the

primitive times, there were never fo many liars (for fo the fcripture calleth

them) in that firmament.

These things, Mr. Speaker, I have partly chofen out of your heap, and
are fb far from being vulgar, as they are in effedl fingular and proper to his

Majefly and his times. So that I have made good, as I take it, my firfl af-

fcrtion; that the only worthy commender of his Majefly is Time: which hath

fo fet off his Majefly's merits by the fliadows of comparilbn, as it pafTeth the

luflre or commendation of words.

How tlien fhall I conclude ? Shall I fay, O fortnnatos nimium fua Jl bona

norint? No, for I fee ye are happy in enjoying diem, aiid happy again in

knowing them. But I will conclude this part with that faying, turned to the

right hand : Si gratian dixeris, omnia dixcris. Your gratitude contains in a

word all that I can lav to you touching this parliament.

Vol. IV. Cccc Touching
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Touching the third point of your fpccch, concerning parhaments, I fliall

need to fiiy Httle : for there was iiever that lionoiir done to tlie inllitiilion of

parliament, that his Majefty did it in his laft fpeech, making it in eftedt the

perfection of monarchy ; for that although monarchy was the more ancient,

and be independent, yet by the advice and afliftance of parliament it is the

Wronger and the furer built.

And therefore I fliall £\y no more of this point; but as you, Mr. Speaker,

did well note, that when the King fits in parliament, and his prelates, peers,

and commons attend him, he is in the exaltation of his orb: fo I willi things

may be fo carried, that he may be then in greateft ferenity and benignity of

afpedl; fliining upon his people both in glory and grace. Now you know well,

that the fliining of the fun fair upon the ground, whereby all things exhilarate

and do frudlify, is either hindered by clouds above, or mifls below ; perhaps

by brambles and briars that grow upon the ground itfelf. All which I hope
at this time will be difpelled and removed.

I COME now to the laft part of your i'pcech, concerning the petitions: but

before I deliver his Majefty's anfwer refpedlively in particular, 1 am to fpeak

unto you fome few words in general ; wherein, in eftcft, I fliall but glean, his

Majefty having fo excellently and fully exprefied himfelf.

For that that can be fpoken pertinently muft be either touching the fubjedt

or matter of parliament bufinefs; or of the manner and carriage of the fame;
or laftly of the time and the hufbanding and marflialling of time.

For the matters to be handled in parliament, they are either of church,

ftate, laws, or grievances.

For the firft two, concerning church or ftate, ye have heard the King
himfelf fpeak ; and as the fcripture faith, iv/jo is he that in fiich things Jkall

come after the King f For the other two, I fhall fay fomewhat, but very

ihortly.

For laws, they are things proper for your own element; and therefore

therein ye are rather to lead than to be led. Only it is not amifs to put you
in mind of two things : the one, that you do not multiply or accumulate laws

more than you need. There is a wife and learned Civilian that applies the

curfe of the prophet, Pluet fuper eos laqucos^ to multiplicity of laws: for they

do but enfnare and entangle the people. I wifl:i rather, that ye fhould cither

revive good laws that are fallen and difcontinued, or provide againft the flack

execution of laws, which are already in force; or meet with the fubtil evafions

from laws which time and craft hath undermined, than to make novas crea-

turas legum, laws upon a new mould.

Th e other point, touching laws, is, that ye bufy not your felves too much
in private bills, except it be in cafes wherein the help and arm of ordinary

juftice is too fhort.

For grievances, his Maiefty hath with great grace and benignity opened

himfelf. Neverthelefs the limitations, which may make up your grievances

not to beat the air only, but to fort to a defired efFeft, are principally two.

The one, (to ufe his Majefty's term) that ye do not hunt after grievances, fuch

as may feem rather to be ftirred here when ye are met, than to have fprung

from the defires of the country : ye are to reprefent the people
;
ye are not to

perfonate them,
Th e other, that ye do not heap up grievances as if numbers fliould make

a fliew where the weight is fmall ; or as if all things amifs (like Plato s com-
mon-wealth) fl-iould be remedied at once. It is certain, that the beft govern-

ments, yea, and the beft of men are like the beft precious ftgnes, wherein

every

3
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every fkw or icicle or grain are feen and noted more than in thoie tliat are ge-

nerally foul and corrupted.

Therefore contain your felves within that moderation as may appear to

bend rather to the cffedual eafe of the people, than to a difcurfive envy, or

fcandal upon the flate.

As for the manner of carriage of parliament bufinefs, ye mufl know, that

ye deal with a King that hath been longer King than any of you have been
parliament men; and a King that is no lefs fenfible of forms than of matter;

and is as far from induring diminution of Majefty, as from regarding flattery

or vain-glory ; and a King that undcrllandcth as well the pulfe of the hearts

of people as his own orb. And therefore, both let your grievances have a
decent and reverent form and ftyle; and (to ufe the words of former parlia-

ments) let them be tanquam gemitus coluitibae, without pique or harflmefs:

and on the other fide, in that ye do for the King, let it have a mark of
unity, alacrity and aftedion, which will be of this force; that whatfoever

ye do in fubftance, will be doubled in reputation abroad, as in a cryftal

glafs

Fo R the time, if ever parliament was to be meafured by the hour-glafs, it

is this ; in regard of the inftant occafion flying away irrecoverably. Therefore

let your fpeeches in the houfe be the fpeeches of counfellors, and not of ora-

tors: let your committees tend to difpatch, not to difpute; and fo marfhal the

times as the publick bufinefs, efpecially the proper bufinefs of the parliament

be put firft, and private bills be put laft, as time Ihall give leave, or within the

fpaces of the publick.

For the four petitions, his Majefty is pleafed to grant them all as liberally as

the ancient and true cuflom of parliament doth warrant, and with the cautions

that have ever gone with them; that is to fay. That the privilege be not ufed

for defrauding of creditors and defeating of ordinary juflice : That liberty of
fpeech turn not into licence, but be joined with that gravity and difcretion, as

may tafte of duty and love to your fovereign, reverence to your own affembly,

and refpedl to the matters ye handle : That your acceffes be at fuch fit times,

as may ftand beft with his Majefty's pleafure and occafions : That miftakings

and mifunderftandings be rather avoided and prevented (as much as may be)

than flived or cleared.

charges:
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CHARGES.
The JUDICIAL CHARGE of

Sir FRANCIS BACON, Kr.

The King's Sollicitor, upon the commiflion of Oyer and De-
terminer held for the verge of the court *.

Lex vitiorutn e7ne7idatrix^ virti(tu?n co?nmendatrix eft.

YOU are to know and confider well, the duty and lervice to which
you are called, and whereupon you are by your oath charged. It is

the happy eftate and condition of tlie fubjcft of this realm of Kug-
land^ that he is not to be impeached in his life, lands, or goods, by

flying rumours or wandring fames and reports, or fecret and privy inqiiifuionsj

but by the oath and prefentment of men of honeft condition, in the face of

juflice. But this happy eftate of the fubjedl, will turn to hurt and inconveni-

ence, if thofe that hold that part which you are now to perform, lliall be ne-

gligent and remifs in doing their duty ; for as of two evils it were better men's

doings were looked into over-ftridtly and feverely, than that there Hiould be a

notorious impunity of malefadlors ; as was well and wifely faid of aricieiit time,

a 7nan were better live where nothing is laiiful, than inhere all things are law^

fill. This therefore refts in your care and confcience, forafmuch as at you juf-

tice begins, and the law cannot purfue and chafe offenders to their deiervGd

fall, except you firft put them up and difcover them, \\'hereby they may be

brought to anfwer; for your verdidt is not concluding to condemn, but it is

necelfary to charge, and without it the court cannot proceed to condemn. .

Considering therefore that ye are the eye of juflice, ye ought to be iiii-

gle without partial affedion ; watchful, not afleep, or falfe alleep in winking
at oftenders, and fliarp-fighted to proceed with underftanding and difcretion:

for in a word, if you ihall not prefent unto tlie court all fuch offences, as fliall

appear unto you either by evidence given in, or otherwife (mark what I lay)

of your own knowledge, which have been committed within the verge, which
is as it were the limits of your furvey, but fhall fmother and conceal any ot-

fence willingly, then the guiltinefs of others will cleave to your confciences,

before God ; and befides, you are anfwerablc in fome degree to the King and
his law, for fuch your default and fuppreiiion ; and therefore take good regard

unto it, you are to ferve the King and his people, you are to keep and obferve

your oath, you are to acquit your felves.

But there is yet more caufe why you Ihould take more efpecial regard to

your prelentments, than any other grand juries, within the counties of this

kingdom at large: for as it is a nearer degree and approach unto the King,

which is the fountain of juftice and government, to be the King's fervant, thuu

to be the King's fubjedt; fo this commiilion ordained for the King's fcrvants

and houfliold, ought in. the execution of juftice to be exemplary unto other

places. David faith (who was a King) The ivicked man Jhall 7iot abide in my
houje i

* Several times incorreftly printed, without the proper title, now amended by the original.

I
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houfe; as taking knowledge that it was impolTiblc for Kings to extend thcif

care, to b.ini'h wickednefs over all their land or empire; but yet at leall they

ought to undertake to God for their honfe.

W E (ee further, that the law doth fo cftecm the dignity of the King's fet-

tled man fion-houfe, as it hath laid unto it a plot of twelves mile round, which
we call the verge, to be fubjeit to a fpecial and exempted jurifdidion depending

i;pon his perfon and great officers. This is as a half pace, or carpet fpiead a-

bout the King's chair of eftate, which therefore ought to be cleared and voided

more than other places of the kingdom j for if oftences fliall be fhrouded un-

der the King's wings, what hope is there of difcipline and good juftice in more
remote parts ? We lee the fun, when it is at the brighteft, there may be per-

haps a bank of clouds in the north or the well, or reinote regions, but near his

body few or none; for where the King cometh, there fhould come peace and
order, and an awe and reverence in men's hearts.

And this jurifdiiftion was in ancient time executed, and fince by flatutc Artjculi fn-

ratified by the lord fteward with great ceremony, in the nature of a peculiar p^"" ^'''^"^^

King's bench for the verge ; for it was thought a kind of eclipfing to the 0^3. 33 /f. s!

King's honour, that where the King was, any juftice fliould be fought buf^- '2-

immediately from his own officers. But in rcfped: that oflice was oft void,

this commiffion hath fucceeded, which change I do not diflike, for though it

hath lefs Ifate, yet it hath more ftrength legally ; therefore I lay, you that are

a jury of the verge, lliould lead and give a pattern unto others in the care and
conlcience of your prefentments.

Concerning the particular points and articles whereof you fliall enquire,

I will help your memory and mine own with order ; neither will I load you,

or trouble my felf with every branch of feveral offences, but ftand upon thofe

that are principal and moft in ufe : the offences therefore that you are to pre-

fent are of four natures.

1. The firft, fuch as concern God and his church.

2. The fecond, fuch as concern the King and his Itate.

3. The third, fuch as concern the King's people, and are capital.

4. The fourth, fuch as concern the King's people, not capital.

The fervice of almighty God, upon whole bleffing the peace, fafety, and^°'^ ^""^ '^"

good eftate of King and kingdom doth depend, may be violated, and God
difhonoured in three manners, by profanation, by contempt, and by divifion,

or breach of unity.

First, If any man hath depraved or abufed in word or deed the bleffed Profanations.

Sacrament, or dilturbed the preacher or congregation in the time of divine i £ 5, c. i.

fervice ; or if any have malicioufly ftricken with weapon, or drawn weapon in
'^'

' ^^ *^- 2.

any church or church-yard; or if any fair or market have been kept in any
J £ ^^"

church-yard, theleare profanations within the purview of feveral ftatutes, and '3 E. i.

thofe you are to prefent : for holy things, aftions, times, and facred places,
J'J"

°^ ^'"'

are to be preferved in reverence and divine refped:.

For contempts of our church and fervice, they are comprehended in that Contempts,

known name, which too many (if it pleafed God) bear, recufmcy ; which of-'^''^-
^"""

fence hath many branches and dependencies : the wife-recufant, flie tempts ;

"""^^

"

the church-papiil, he feeds and relieves ; the corrupt fchoolmafter, he foweth
tares ; the dilfembler, he conformeth and doth not communicate. There-
fore if any perfon, man or woman, wife or fole, above the age of lixteen

years, not having fome lawful excufe, have not repaired to church according to

the feveral ftatutes ; the one, for the weekly, the other, for the monthly re-

pair, you are to prefent both the offence and the time how long. Again, fuch
as maintain, relieve, keep in fervice of livery recufants, tliough thenaielves be
Vol. IV. Dddd none:
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none, you are likewife to prefent; for thefe be like the roots of nettles, whicli

Aing not themfelves, but bear and maintain the flinging leaves: fo of any that

keepeth a fchoolmafter that comes not to church, or is not allowed by the bi-

fhop, for that infeftion may fpread far : fo fuch recufants as have been convided

and conform'd, and have not received the facrament once a year, for that is the

touch-rtone of their true convcrfion ; and of thefe oftences of recufancy take yoa
fpecial regard. Twelve miles from court is no region for fuch fubiedts. In

the name of God, why Ihould not twelve miles about the King's chair be as

free from papift-recufants, as twelve miles from the city of Rome (the Pope's

chair) is from proteitants ? There be hypocrites and atheiils, and fo 1 fear there

be amongfl: us; but no open contempt of their religion is endured. If there

muft be recufants, it were better they lurked in the country, tlian here in the

bofom of the kingdom.

Breach of u- FoR matter of divifion and breach of unity, it is not without a myftery that
•"•y* ChrilVs coat had no feam, nor no more Hiould the church if it were poffible.

Therefore if any minifter refufe to ufe the book of common-prayer, or wilfully

fwerveth in divine fervice from that book ; or if any perfon whatfoever do icanda-

lize that book, and fpeak openly and maliciouily in derogation of it ; fuch men do

but make a rent in the garment, and fuch are by you to be enquired of. But

much more, fuch as are not only differing, but in a fort oppofite unto it, by

uiing a fuperlHtious and corrupted form of divine fervice; I mean, fuch as Hxy or

hear mafs.

Th ESE offences which I have recited to you, are againfl: the femce and wor-

fliip of God : there remain two which likewife pertain to the diflionour of God

;

the one, is the abufe of his name by perjury ; the other, is the adhering to God's

declared enemies, evil and out-caft fpirits, by conjuration and witchcraft.

Perjury. FoR pcijury, it is hard to fay whether it be more odious to God, or per-

nicious to man; for an oath, fiith the apoftle, is the end of controverlies: if

therefore that boundary of fuits be taken away or mif-fet, where fliall be the

end .? Therefore you are to enquire of wilful and corrupt perjury in any of

the King's courts, yea of court-barons and the like, and that as well of the

adtors, as of the procurer and fuborner.

Conjuration Pqj^ witchcraft, by the former law it was not death, except it were adtual

^"jft
" and grofs invocation of evil fpirits, or making covenant with them, or taking

I Jac. cap. I, away life by witchcraft : but now by an adl in his Majefty's times, charms and
*• forccries in certain cafes of procuring of unlawful love or bodily hurt, and fome

others, are made felony the fecond offence ; the firfl being imprifonment and
pillory.

Supremacy And here I do conclude my firft part concerning religion and ecclefiaftlcal

placed widi caufcs; whcrein it may be thought that I do forget matters of fupremacy, or of

Hate. Jefuits, and feminaries, and the like, which ai-e ufually forted with caufes of

religion : but I muft have leave to dirett my felf according to mine own per-

fuafion, which is, that whatfoever hath been faid or written on the other fide,

. all the late ftatutes which inflid: capital punifliment upon extollers of the Pope's

fupremacy ; denyers of the King's fupremacy, Jefuits and feminaries, and other

offenders of that nature, have for their principal fcope, not the punifliment of

the error of confcience, but the repreffing of the peril of the eftate. This is

the true fpirit of thefe laws, and therefore I will place them under my fecond

divilion, which is of offences that concern the King and his eftate, to which
now I come.

The King These offeuces therefore refpedt either the lafety of the King's perfon, or
and the uate. the fafety of his eftate and kingdom, whigh though they cannot be diffcver'd

The King's in deed, yet they may be diftinguiftied in fpeech. Firft then, if any have
i>--rron> confpired
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confpii-cd againft the life of the King, which God have in his cuftody, or of

the Queen's Majefty, or of the moll noble Prince their eldefh fon ; the very

compairing and inward imagination thereof is high treafon, if it can be proved

by any fadl that is overt : for in the cafe of fo fudden, dark, and pernicious,

and peremptory attempts, it were too late for the law to take a blow before it

gives, and this high treafon of all other is moll heinous, of which you fhall

enquire, though I hope there be no caufe.

There is another capital offence that hath an affinity with this, whereofPrivy coun-

you here within the verge are mofl properly to enquire; the King's privy coun-*^''"

cil are as the principal watch over the fafety of the King, fo as their fafety is a

portion of his : if therefore any of the King's fervants within his cheque-roll

(for to them only the law extends) have confpired the death of any the King's

privy council, this is felony, and thereof you fliall enquire.

And lince we are now in that branch of the King's perfon, I will fpeak alfo J^^PfeCenta-

of the King's perfon by reprefentation, and the treafons which touch the fame. "°",„°

The King's perfon and authority is reprefented in three things; in his feals,

in liis monies, and in his principal magiltrates: if therefore any have counter-

feited the King's great feal, privy iLal, or Hal manual; or counterfeited, clipped,

or fcaled his monies, or other monies current, this is high treafon j fb is it to

kill certain great officers, or judges executing their office.

.We will pafs now to thofe treafons which concern the fafety of the King's The eflate.

eftate, which are of three kinds anfwering to three perils which may happen

to an eftate; thefe perils are foreign invallon, open rebellion, and fedition, and

privy praftice, to alienate and eftrange the hearts of the fubjedlS) and to prepare

them either to adhere to enemies, or to burll out into tumults and commotions
of themfelves,

Therefore if any perfon have folicited or procured any invafion from ^"^^''P"
^"^

foreigners ; or if any have combined to raife and ftir the people to rebellion
'"'' '^ ' "

within the realm ; thefe are high treafons, tending to the overthrow of the

eftate of this commonwealth, and to be enquired of.

The third part of pradice hath divers branches^ but one principal root in Alienation of

thefe our times, which is the vail and over-fpreading ambition and ufurpation l^earts.

of the fee of Rome: for the Pope of Ro//ie is, according to his late challenges

and pretences, become a competitor and corrival with the King, for the hearts

and obediences of the King's fubjed:s : He ftands for it, he fends over his love-

tokens and brokers (under colour of confcience) to Ileal and win away the

hearts and allegiances of the people, and to make them as fuel ready to take

fire upon any his commandments. This is that yoke which this kingdom hath

happily oift off, even at fuch time when the popiffi religion was neverthelefs

continued, and that divers ftates, which are the Pope's vaffals, do likewife be-

gin to fliake off.

If therefore any perfon have maintained and extolled the ufurped authority Supremacy,

of the bilhop of Rome within the King's dominions, by writing, preaching, or "^£/,°"'^^?^|^'

deed advifedly, dired:ly and malicioully; or if any perfon have publilhed orjefuits.

put in ure any of the Pope's bulls or inftruments of abfolution ; or if any per- 3 5'«'"-
'^"P- 4-

fon have withdrawn and reconciled any of the King's fubjedls from their obe- '

dience, or been withdrawn and reconciled ; or if any fubjed: have refufed the

fecond time to take the oath of fupremacy lawfully tendred ; or if any Jefuit

or feminary come and abide within this realm; thefe are by feveral ftatuteszSJJ/. ta/'. t.

made cafes of high treafon, the law accounting thefe things as preparatives,

Jind the firft wheels and fecret motions of feditions and revolts from the King's

obedience. Of thefe you are to enquire both of the actors and of their abet- '3 El- cap. a.

tors, comforters, receivers, maintainers; and concealers, which in fome cafes are ^^ -cap.i.

t traitors,
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traitors, as well as the principal, in fome cafes in praemunire, in fome other,

in milprifion of treafon, (which I will not (land to diftinguifh) and in fonie

other, felony; as namely, that of tl.-e receiving and relieving of jefuits and

jgmisDers. priefts, the bringing in and difperfing of (/g-?;?/^ D^/'ji crofles, pictures, or fuch

trafli, is likewile praemunire ; and fo is the denial to take the oath of fupre-

macy the firft time.

Military men. And becaufe in the difpofition of a flate to troubles and perturbations, mi-

litary men are moft tickle and dangerous; therefore if any of the King's fub-

jedts go over to ferve in foreign parts, and do not firft: endure the touch, that

is, take the oath of allegiance; or if he have born office in any army, and do

not enter into bond with fureties as is prefcribed, this is made felony; and fuch

as you Ihall enquire.

Prophecies. Lastly, becaufe the vulgar people are fometimes led with vain and fond-

prophecies ; if any fuch ihall be publilhed, to the end to move ftirs or tu-

mults, this is not fek)ny, but punillied by a year's imprifonment and lols of

goods: and of this alfo lliall you enquire.

You fliall likcwife underhand that the efcape of any prifoner committed

for treafon, is treafon ; whereof you are likcwife to enquire.

The people Now come I to the third part of my divifion ; that is, thofe offences which
capital. concern the King's people, and are capital ; which neverthelefs the law terms

offences again 11 the crown, in refpedl of the protedfion that the King hath of

his people, and the intereil he hath in them and their welfare; for touch them,

touch the King. Thefe offences are of three natures : the firft concerneth the

confervation of their lives; the fecond, of honour and honefly of their perfons

and families; and the third, of their fubftance.

Life. First for life. I muft fay unto you in general, that life is grown too

cheap in thefe times, it is fet at the price of words, and every petty fcorn and

difgrace can have no other reparation; nay fo many men's lives are taken away

with impunity, that the very life of the law is almoft taken away, which is

the execution; and therefore though we cannot rell;ore the life of thofe men
that are flain, yet I pray let us reftore the law to her life, by proceeding with

due feverity againft the offenders; and mod efpecially this plot of ground,

(which as I faid is the King's carpet) ought not to be fiained with blood, cry-

ing in the ears of God and the King. It is true neverthelefs, that the law doth

make divers juft differences of life taken away; but yet no fuch differences as

the wanton humours and braveries of men have under a reverend name of ho-

nour and reputation invented.

The higheft degree is where fuch a one is killed, unto whom the offender

did bear faith and obedience ; as the fervant to the mafter, the wife to the huf-

band, the clerk to the prelate ; and I fliall ever add, (for fo I conceive of the

law) the child to the father or the mother; and this the law terms petty treafon.

The fecond is, Where a man is flain upon fore-thought malice, which the

law terms murther; and it is an offence horrible and odious, and cannot be

blanched, nor made fair, but foul.

The third is. Where a man is killed upon afudden heat or affray, where-

%jac. cap.'i. unto the law gives fome little favour, becaufe a man in fury is not himfelf, ira

Juror brcvis, wrath is a fliort madnefs ; and the wifdom of law in his Majefty's

time hath made a fub-diviflon of the flab given, where the party flabbed is

out of defence, and had not given the firfl blow, from other manflaughters.

The fourth degree is. That of killing a man in the party's own defence, or

by miladventure, which though they be not felonies, yet neverthelefs the law

doth not luffer them to go unpuniflied ; becaufe it doth difcern fome fparks of

a bloody mind in the one, and of careleffnefs in the other.

And
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And the fifth is, where the law doth admit a kind of juftiScation, not hy

picM, for a man may not (that hath flied blood) affront the law with pleadint^

not guilty, but when the cafe is found by verdiiit, being difclofed upon the

evidence ; as where a man in the King's higliway and peace is affailed to bo

murthered or robbed; or when a man defeiiding his houfe, which ishiscaille,

againft unlawful violence : or when a llieriff or minifter of juftice is refirted in

tlic execution of his office ; or when the patient dieth in the chirurgeon's

hands, upon cutting or otherwifc; for thele cafes the law doth privilege, be-
'

caufc of the necellity, and becaufe of the innocency of the intention.

Thus much for the death of man, of which cafes you are to enquire; to-

gether with the accefibries before and after the £dO:.

For the fecoad kind, which concerns the honour and chaftnefs of perfons HoneHy of

and families; you are to enquire of the ravifliment of women, of the taking ''^c.

of women out of the pofTeffion of their parents or guardians againft their will, \Jac.cap.iu

or marrying them, or -abuling them ; of double marriages, where there was

not lirlt fcven years abfence, and no notice that the party fo abfent was alive,

and other felonies againft the honefty of life.

For the third kind, which concerneth men's fnbHiance, yoti fliall enquire Subflance;

of burglaries, robberies, cutting of purfes, and taking of any thing from the

perfon; and generally other ffealths, as well fuch as are plain as thofe that

are dilguifed, whereof I will by and by fpeak: But firfi: I muff: require you
tt) uie diligence in prefenting efpecially thofe purloinings and imbezlements,

\vhich are of plate, vellel, or whatfbever within the King's houfe. The
King's houfe is an open place; it ought to be kept fafe by law, and not by
lock, and therefore ncedeth the more feverity.

Now for coloured and difsruifed robberies; I will name two or three of28 £. i. Ar'

them : the purveyor that takes without warrant, is no better than a thief, and '^ J"^^''

it is felony. The fervant that hath the keeping of his Majefly's goods, and 31 Ei.'r/^.

'

going away with them, tliough he came to the polfefiion of them lawfully, it 33 M.6. <. i.

is felony. Of thele you ihall likewife enquire, principals and acceffories. The '
'!•

voluntary efcape of a felon is alio felony.

For the laft part, which is of offences concerning the people not capital, '^^^P^"?'-

they are many: but I will leledt only fuch as I think fitteft to be remembered
luito you, flill dividing to give you the better light. They arc of four na-

tures.

1. The firft, is matter of force and outrage.

2. The fccond, matter of fraud and deceit.

3. PuBLiCK nufances and grievances.

4. The fourth, breach and inoblervance of certain wholefome and politick

laws for government.

For the firil, you lliall enquire of riots and unlawful aflemblies, of forcible Force;

entries, and detainers with force; and properly of all alfaults of flriking, draw-
ing weapon or other violence within the King's houfe, and the precinds there-

of: for the King's houfe, from whence example of peace iliOuld flow unto the

farthell: parts of the kingdom, as the ointment of Aaron% head to the fliirts of

his garment, ought to be facred and inviolate from force and brawls, as well

in refpedt of reverence to the place, as in refpecfl of danger of greater tumult,

and of ill example to the whole kingdom; and therefore in that place all fliould

be full of peace, order, regard, forbearance, and filence.

Besides open force, there is a kind of force that cometh with an armed •

hand, bat dilguiled, that is no lefs hateful and hurtful; and that is, abufe

and oppreffion by authority. And therefore you fhall enquire of all extortions

Vol. W . E c e e in
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ill' officers and minifters ; as rtierifFs, bailiffs of hundreds, efchcators, coroner

eonftables, ordinaries, and others, who by colour of ofiicc do poll the people.

For frauds and deceits, I do chiefly commend to your care the frauds anJ^

deceits in- that which is the chief means of all ]nii contra<lt and permutatioo^

which is,, weights and meafuresr; vVherein, although God hath pronounced

that a lalfe weight is an abomination, yet the abufe is Co common and fb ge-

neral, I mean of weights, (and I fpcak upon knowledge and late examination)'

that if one were to build a church-, he fliould need but falfe weights, and not

fcek theai far, of the piles of brafs to make the bells, and the weights of lead

to make the batdements: and herein you are to make fpecial enquiry, whe-
ther the clerk of the market within the verge, ta whom properly it appertains,

' hath done his duty.

Nufance. FoR' nufances and grievanees, I will for the prefent only fingle out one,

that ye prefent the decays of highways and bridges; for where the Majefty of

a King's houfe draws recourfe and accefs, it is both di (graceful to the P^ing,

and difeafeful to- die people, if the ways near-abouts be not fair and good j

wiierein it is flrange to fee the chargeable pavements and caufways in the

avenues and entrances of towns abroad beyond the feas; whereas London, the

fecond city at the leall of Europe, in glory, in greatnefs, and in wealth, can-

not be difcerned by the fairnefs of the waysr, though a little perhaps by the

broadnefs of them from a village.

Breach of FoR the lafl part, (becaufe I pafs thefe things over briefly) I will make
ftatutes. mention unto you of three laws.

r. The- one,, concernmg the King's pleafure.

2. The fecond, concerning the people's food: .

5. And the third, concerning wares and manuf-idlui-es.
'^

King's pica- Yo u fliall therefore enquire ef tlie unlawful taking partridges and pheafants
^""^-

or fowl, the deftruftion of the eggs of the wild-fowl, the killing of hares or

deer, and the felling; of venifon or hares: for that which is for exercife and
fport and courtefy ihould not be turned to gluttony and fale viclual.

Vood. '^^u fliall alfb enquire whether bakers and brewers keep their afTize, and

whether as well they as butchers, inn-holders and vidluallers, do fell that which

is wholefome, and at realbnable prices, and whether tliey do link and combine

to raife prices.

Manufac- Lastly, you fliall enquire whether the good ffatute be cbferved, where-
tures.

i^y ^ j^^^j^ j^yy hnvt that he thinketh he hath, and liOt be abufed or mif-ferved

-Enz.eap.^.'m that he buys: I mean that ffatute that requireth that none ufe any manual

occupation but flich as have been feven years apprentice to it; which law beipg

generally tranigreflcd, makes the people buy in eftecl chaff for corn ; for that

which is mif-wrought will mif-wear.

There be many more things inquirable b}»- you throughout all the former

parts, which it were over-long in particular to recite. You may be fupplied

either out of your own experience, or out of fuch bills and informations as

fliall be brought unto you, or upon any queilion that you fliall demand of the

court, which will be ready to give you any firther diredticn as far as is fit

:

but thefe which I have gone through, are the principal points of your charge

;

which to prefent, yoi^i bav? taken the name of God to witnefs; and in the

Hame of God perform it.

'\\
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H A R G E
Delivered by

Sir FRANCIS BACON, Kt.

The K I N G 's Attorney-General,

At the Arraignment of the Lord Sa72quhar in the Kings-"

Bench at Wejljni'nfter,

The ARGUMENT.
The Lord Sanquhar a Scotch nohlcmaft^ havhig m private re-

venge Juborned Robert Cariile, to murther John Turner,

^nafier of fencey thought by his greatfiejs to have born it out ;

hut the King refpeCiing 7iothingfo much as jujfice., would not

juffer nobility to be a fljelter for villany\ but^ according to

laWf on the 2(^th (t/" June 1612, the /aid Lord Sanc^uhavt

having been arraigned and condemned by the name of Ro-
bert Creighton LJq\ *was before Weftminfter-hall-gate exe-

cutedy where he died very penitent. At whofe arraivnme?it

my Lord Bacon [then Attorney-general to Kmg James] ^nads

this fpeech following :

IN
this caufe of life and death, the Jury's part is in effedl difcharged; for

after a frank and formal confellion, their labour is at an end: fb that what
hath been laid by Mr. Attorney, or iLall be faid by my felf, is rather con-

venient than necefTary.

My Lord Sanquhar, your fault is great, and cannot be extenuated, and it

need not be aggravated; and if it needed, you have made fo full an anatomy

of it out of your own feeling, as it cannot be matched by my felf, or any

man elfe, out of conceit; fo as that part of aggravation I leave. Nay, more,

this chrii1:ian and penitent courfe of yours draws me thus far, that I will agree,

in fome fort extenuates it: for certainly, as even in extreme evils there are de-

grees; fo this particular of your offence is fuch, as though it be foul fpilling of

blood, yet there are more foul: for if you had fought to take away a man's

life for his vineyard, as Acbab did ; or for envy, as Cain did ; or to poffeii his

bed, as David did; furely the murther had been more odious.

Your temptation was revenge, which the more natural it is to man, the

more have laws both divine and humane fought to reprefs itj; uiihi ^indicia.
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But in one thing you and I fliall never agree, that generous fpirits (you fay)

are hard to forgive: no, contrarivvile, generous and magnanimous mind.-; aiL-

readieft to forgive; and it is a wcaicncfs and impotency of mind to tx; uiiable

to forgive; Corpsra magnan'uno Jath ejl projlrajje koni.

But howfoever murthers may arife from feveral motives, lefs or mofe o-

dious, yet the law both of God and man involves them in one degree, and there-

fore you may read that in jfonif's cafe, -which was a murther upon revenge,

and matcheth with your cafe ; he for a dear brother, and you for a dear part

of your own body; yet there vvi,s a fevere charge given, it fhould not be un-

puniflied.

And certainly the circumflance of time is heavy upon you; it is now Eve

years fmce this unfortunate man Turner, be it upon accident, or be, it upon

defpight, gave the provocation, which was the feed of your malice. All paf-

iGons arc fuaged with time, love, hatred, grief; all fire it feli burns oat with

time, if no new fewel be put to it. Therefore for you to have been in the

gall of bitternefs fo long, and to have been in a refileis chafe of this blood lb

many years, is a flrange example; and I mud ttU you plainly, that I conceive

you have fucked thofe afFedtions of dwelling in malice, rather out of /^^/v, and

outlandifli manners, where you have converfed, tlian out of any part of this

illand, England o'C Scotland. ,..,'; 'I

But that which is fitteft for me to fpend time in (the matter being con-

fefled) is to id forth and magnify to the hearers the juftice of this day; hxi\

of God, and then of the King.

' My Lord, you have friends and entertainments in foreign parts; it had been

an eafy thii^g for you to fet Carlile, or fome other bloodhound on v/ork,. when
your perfon had been beyond the feas; and fo this news might have come to

you in a packet, and you might havd looked on how the llorm would p.^fs,

Dut God bereaved yoa of this forefight, and clofed you here under the hand of

a King, that though abundant in clemency, yet i'^ no lefs zealous of juftice. \
Again, when you came in at Lambeth, you might have perfiftcdjn t^

denial of the procurement of the fadt; Carhle, a refolute man, might perhsps

have cleared you (for they that are refolute in mifchief, are commonly obfti-

nate in concealing the procurers) and fo nothing Ihould have been againfl you

but prefumption. Bat then alio God, to take avi^ay all obftrudion of jufl^ce,

gave you the grace (which ought irideed to be more true comfort to yoil'than

any device whereby yoa aiight have efcapcd) to make a clear and plain con-

feilion.

Other impediments there were (not a few) which might have been an

interruption to this day's juftice, had not God in his providence removed them.

But now that I have given God the honour, let me.eive it likewife where

it is next due, which is-to the King our fbvereign.

This murther was no Iboner committed and brought to his Majefty's ears,

but his juft indignation wherewith he firft was moved, cail it felf into a great

deal of care and providence to have juftice done. Firft came forth his pro-

clamation fomewhat of a rare form, and devifed, and in effeft dielated by his

IViajefly himielf ; and by that he did profecute the offenders, as it were with

the breath and blall of his mouth. Then did his Majefty ftretch forth his

long arms (for Kings have long arms when they will extend them) one of

ihem to the fea, where he took hold of Grev fliipped for Sii;eden, who gave

the firft ligh.t of teftimony ; the other arm to Scotland, and took hold cf Caf^
Hie, ere he v/as warm in his houfe, and brought him the length of his king^

dom under fuch iafe watch and cuftody, as he coi>ld have no means to efcipe,

no
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no nor to mifchier hiinfelf, no nor learn any leiTons to ftand mutej in which
•afes perhaps, this day's juftice might have received a ftop. So that I may
conclude his iMajefty hath flicwed himfelf God's true lieutenant, and that he

is no refpedter of perfons; hut the Engli/b, Sco(ff.\ nobleman, fencer, are to

him alike in re^dt of juftice.

Nay, I muft fay farther, that his Majefty hath had, in this, a kind of pro-

phetical fpirit; for what time Carlile and G7-ey, and you, my lord your felf,

were fled no man knew whither, to the four winds, the King ever fpake in a

confident and undertaking manner, that wherefoever the offenders were in

Europe, he would produce theni forth to juftice ; of which noble word, <jod

Iiath made him mafter.

Lastly, I will conclude towards you, my lord, that though your offence

hath been great, yet your confefTion hath been free, and your behaviour and

ipeech full of difcretionj and this fliews, that though you could not refift the

tempter, yet you bear a Chrijlia?i and generous mind, anfwerable to the noble

family of which you are descended. This I commend unto you, and take it

to be an alTured token of God's mercy and favour, in refped: whereof all

worldly things are but trafh ; and fo it is fit for you, as your ftate now is, to

accounc them. And this is all I will lay for the preient.

N.B. The reader for his fuller information in this ftory of the Lord

Sanquhar is delired to perufe the cafe in the ninth book of the Lord

Coke's, reports; at the end of which, the whole feries of the murder and

trial is exadly related.

C H a"r G E
O F

Sir FRANCIS BACON, Kr.

His majesty's Attomey-Genefal,

TouchingDUELS.
"Dpon an Information in the Star-Chamber againft Priefi

and Wright.

With the Decree of the St ar-Ch amber in the fame Caufe.

My Lori^,

I
THOUGHT it fit for my place, and for thefe times, to bring to hear-

ing before your lordftiips fome caufe touching private duels, to fee if this

court can do any good tQ tame and reclaim that evil which feems unbridled.

And I could have wifhed that I had met with fome greater perfons, as a fub-

jed for your cenfure, both becaufe it had been more worthy of this prefence,

Vol. IV. Ffff and
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and ^lfo the better to have flicwed the rcfolution my ftlf hath-W prcjcced with"

out relpedt of perfoiis in this bufintTs: but finding this caufe on foot in.myc.

predecefTor's time, and publilhed and ready for hearing, I thoujj;ht to lolcna

time in a mifthief that groweth every day; and befidcs, it palTes not amili-

ibmetimes in government, that the greater fort be admonillied by an oranjpltt

made m the meaner, and the dog to be beaten before the lion. Nay, 1 fhfxild

thinky my lords, that men of birth and quality will leave the practice wiien.

it begins to be vilified, and come fo low as to barber-fiirgeons and butchers,

and. fuch bafe 'mechanical perfons.

And for the greatnefs of this prefence, in which I, take much comfort,

both as I confider it in itielf, and much more in refpedt it is by his Majeliy's

diredlion, I will fupply the meannefs of the particular caufe by handling of the

general point: to the end, that by occafion of this prefent caufe, both my
purpofe of profecution againft duels, and the opinion of the court, (without

which I am nothing), for the cenfure of them may appear, and thereby offen-

ders in that kind may read their own cafe, and know what they are to expcCt j

which may ferve for a warning until example may. be made in fomc gi eater

perfbn: which I doubt the times will but too foon afford.

Therefore before I come to the particular, whereof your lordihips are.

now to judge, I think it time, bcft fpent to fpeak fomewhat

:

First, Of the nature and greatnefs of this mifchief.

Secondly, Of the caufes and remedies.

Th I R Dt Y, Of the juflice of the law of Englmid; which fome flick not to

think defeftive in this matter.

Fourthly, Of the capacity of this court, where certainly the remedy p£...

tliis mifchief is befl to be found. -i^tb .•)!!>

And fifthly, touching mine own purpofe and refolution,, wherein I fliall

humbly crave your lordfhips aid and afhflance.

For the mifchief itfclf, it may pleafe your lordfliips to take into your con-.

fideration that when revenge is ofice extorted out of the magiflrates hand?,

contrary to God's ordinance, mihi vindiBa, ego retribuam, and every man
iliall bear the fword, not to defend, but to aflail ; and private men begin once

to prefome to give law to themfelves, and to right their own wrongs, no man
can forefee the dangers and inconveniences that may arife and multiply there-

upon. It may caufe fudden f1:orms in court, to the diflurbance of his Ma-
jeffy, and unfafety of his perfon: It msy grow from quarrels to bandying, and
from bandying to trooping, and fo to tumult and commotion; from particular

perfons to diffenfion of families and alliances J yea, to national quarrels, accord-

ing to the infinite variety of accidents, which fall not under forefight: fo that

the flate by this means fhall be like to a diftempered and'- imperfedt body,, con-
tinually fubjed to inflammations and convulfions.

Besides, certainly, both in divinity and in policy, offences of prefumption

awi the greatefl. Other offences yield and ccnfsnt to the law that it is goocf^

not daring to make defence, or to juflify themfelves; but this offence exprefsly

gives the law an affront, as if there were two laws, one a kind of gown-law,
and the other a kvv of reputation, as they term it; fo that Paul's and JVeJi-

Aiinjier, the pulpit and the courts of juffice, muft give place to the law (as

the King fpeaketh in his proclamation) of ordinary tables, and fuch reverend

affemblies : The year-books and ftatute-books muff give place to fome French
and Italian pamphlets, which handle the doftrine oi Duels, which if they be
in the right, tratifearmis ad ilia, let's receive them, and not keep the people

in conflidl and diffradlion between two laws.
^ ''

'

Again^.
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Again, iijy lords, it is a milcrable cffecfl, when young men full of toward- ..

ncfs and hope, fach as the poets call aiirorae Jilii, fons of the morning, in

whom the expectation and comfort of their friends confifleth, fliall be faft

away and deftroyed in fuch a vain manner; but much more it is to be deplored

when fo much noble and genteel blood Ihall be fpilt upon fuch follies, as if ic

were adventured in the field in fervice of the King and realm, were able to

make the fortune of a day, and to change the fortune of a kingdom. So as

your lordfliips fee what a defperate evil this is; it troubleth peace, it dif-fur-

niiheth war, it bringeth calamity upon private men, peril upon the flate, and
contempt upon the law.

Touch iNG the caufes of \t; the firfl motive no doubt is a falfe and erro- ;

neous imagination of honour and credit; and therefore the King, in his laft ;r

proclamation, doth moil: aptly and excellently call them bewitching duels.

For, if one judge of it truly, it is no better than a forcery that enchanteth

the fpirits of young men, that bear great minds with a falfe fliew, Jpeciey .,"j

Jalfa ; and a kind of latanlcal illufion and apparition of honour againil re-

ligion, againft lav/, againft moral virtue, and againft the precedents and
. .

examples of the beil times and valianteft nations; as I fliall tell you by and

by, when I fliall ihew you that the law of England is not alone in this

point.

But then the feed of this mifchief being fuch, it is nourifhed by vain dif-

courfes, and green and unripe conceits, which neverthelefs have fo prevailed,

as though a man were ftaid and fober-minded, and a right believer touching

the vanity and unlawfulnefs of thefe duels; yet the ftream of vulgar opinion is

fuch, as it impofeth a necefiity upon men of value to conform themfelves, or

elfe there is no living or looking upon men's faces : fo that we have not to do,-

in this cafe, fo much with particular perfons, as with unfound and depraved

opinions, like the dominations and fpirits of the air which the fcripture fpeak-

eth of.

Hereunto may be addedj that men have almofl: loft the true notion and
underftanding of fortitude and valour. For fortitude diftinguiftieth of the

grounds of quarrels whether they be juft; and not only fo, but whether they

be worthy ; and fetteth a better price upon men's lives than to beftow them
idly : nay, it is weaknefs and dil-efteem of a man's felf, to put a man's hfe

upon fuch liedger performances; a man's life is not to be trifled away; it is to

be offered up and lacrificed to honourable fervices, publick merits, good caufes,

and noble adventures. It is in expence of blood as it is in expence of money j

it is no liberality to make a profufion of money upon every vain occafion, nor

no more it is fortitude to make eftufion of blood, except the caufe be of worth.

And thus much for the caufes of this evil.

For the remedies I hope fome gr.eat and noble perfon will put his hand to

this plough, and I wifh that my labours of this day may be but fore-runners

to the work of a higher and better hand. But yet to deliver my opinion as

may be proper for this time and place, there be four things that I have thought

on, as the moft eftettual for the repreffing of this depraved cuftom of particu-

lar combats,

Th e firft is, that there do appear and be declared a conftant and fettled

refolution in the ftate to abolifli it. For this is a thing, my lords, mufl: go

down at once or not at all ; for then every particular man will think him-
felf acquitted in his reputation, when he fees that the ftate takes it to heart,

as an infult againft the King's power and authority, and thereupon hath ab-

folutely refolved to mafter it; like unto that which was fet down iii expreis

'^ i A t'

'
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words in the edidl of Charles IX. of Fra?2ce toucliing dnels^ that the King

himfelf took upon him the honour of all that took themfclves grieved pr in-

terefled for not having performed the combat. So iiHift the ftate do in this

bufinefs; and in my confcience there is none that is but of a reafonable fober

difpofition, be he never fo varmnt, (except it be fijme f'lrious perfon that i>

like a firework) but will be glad of it, when he Hiall fee the law and rule of

ftate difintereft him of a vain and unneceffary hazard.

Secondly, Care mufl: be taken that this evil be no more cockered, nor

the humour of it fed; wherein I humbly pray your lordfl^iips that I may fpeak.

my mind freely, and yet be underiiood aright. The proceedings of the great

and noble commilhoners martial, I honour and reverence much, and of tHem
I fpeak not in any fort ; but I fay the compounding of quarrels, which is

otherwife in ufe by private noblemen and gentlemen, it is fo pundlual, and

hath fuch reference and refpedt unto the received conceits, what's before-hand,

and what's behind-hand, and I cannot tell what, as without all qiieftion it

dotli, in a fiifhion, countenance and authorize this pradlice of duels, as if k
had in it fomewhat of right.

Thirdly, I muft acknowledge that I learned out of the King's lafl prc-

clam.ai.ion, the mofi: prudent and beft applied remedy for this offence (if it

fliaii pleafe his Majefty to ufe it) that the wit of man can dcvifc. This of-

fence, my lords, is grounded upon a falfe conceit of honour, and thtrcfore it

would be punifhed in the fame kind, in eoqiiis reBiJJiiyie pleElitiir, iti c^uo pec-

cat. The fountain of honour is the King and his afpe6t, and the accels to his

perfon continueth honour in life, and to be baniilied from his prefence is one

of the greateft eclipfes of honour that can be; if his Majefty fliall be pleafed,

that when this court fhall cenfure any of thefe offences in perfon? of eminent

quality, to add this out of his own power and difcipline, that thefe perfoiis

Ihall be banifhed and excluded from his court for certain years, and the courts

of his Qaeen and Prince, I think there is no man that hath any good blood

in him will commit an aft that fliall call him into that darkne^, that he may
not behold his fovereign's face.

Lastly, And that which more properly concerneth this court: we fee,

iry lords, the root of this offence is ftubborn ; for it defpifeth death, which
is the utmoft of punifhments; and it were a juft, but a miferable feverity, to

^•ecute the law without all remiffion or mercy, where the cafe proveth ca-

pital. And yet the late feverity in France was more, where, by a kind of

martial law, eftablifhed by ordinance of the King and parliament, the party

that had flain another was prefentiy had to the gibbet, infomuch as gentlemen

of great quahty were hanged, their wounds bleeding, left a natural death

fliould prevent the example of juftice. But, my lords, the courfe which we
/hall take is of far greater lenity, and yet of no lefs efficacy ; which is to pu-

nifli, in this court, all the middle adls and proceedings which tend to the duel,

(which I will enumerate to you anon ;) and fo to hew and vex the root in the

branches, which no doubt in the end will kill the roCt, and yet pre\'ent the

extremity of law.

Now for the kw of Englatid^ I fee it excepted to, though ignorantly, ifi

two points:

Th e one. That It fiiould make no difference between an infidious and foul-

murdier, and the killing of a man upon fair terms, as they now call it.

The odier, That the law hath not provided fufficient punifliment, and

feparations for contumely of words, as the lye, and the like.

But thefe are no better than cbildifti novelties againft the divine law, and
~ —

againil
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againft all laws in effed, and againft the examples of all the braveft and mofl
virtuous nations of the world.

For firft, for the law of God, tliere Is never to be found any difference

made in homicide, but between homicide voluntary and involuntary; which
we term mifulventure. And for the cafe of mifadventureit fclf, there were ci-

ties of refuge ; (o that the offender was put to his flight, and that flight was
fubjeft to accident, whether the revenger of blood Ihould overtake him be-

fore he had gotten liuidtuary or no. It is true that our law hath made a moie
fubtle diflintLtion between the will inflamed and the vs^ill advifed, between
manflaughter in heat, and murther upon prepenfed malice or cold blood, as

the foldiers call it, an indulgence not unfit for a cholerick and warlike na-

tion; for it is true, ira furor brevis; a man in fury is not himfelf. This pri-

vilege of paffion the ancient Roman law reftrained, but to a cafe: that

was, if tlie husband took the adulterer in the manner ; to that rage and
provocation only it gave way, that an homicide was juflifiable. But for a

difference to be made in cafe of killing and deflroying man, upon a fore-

thought purpofe, between foul and fair, and as it were between fuigle murder
and vyed murder, it is but a monfl:rous child of this latter age, and there is

no ihadow of it in any laW divine or human. Only it is true, I And in the

fcripture that Cain inticed his brother into the field and flew him treachc-

roufly; but Latncch vaunted of his manhood, that he would kill a young
man, and if it were to his hurt: fo as I fee no difference between an iniidious

murder, and a braving or prefumptuous miu'der, but the difference between

Cain and Lamech.

As for examples, in civil ffates, all memory doth confent, that Graecia

and Rome were the moff valiant and generous nations of the world ; and that

which is more to be noted, they were free eflates, and not under a monar-
chy ; whereby a man would think it a great deal the more reafon that par-

ticular perfons (hould have righted themfelves; and yet they had not this

praftice of duels, nor any thing that bare fliew thereof: and fure they would
have had it, if there had been any virtue in it. Nay, as he faith, fas eft cj'

ab bofte doccri. It is memorable, that is reported, by a counfellor ambaffador

of the Emperor's, touching the cenfure of the Turks, of thefe duels ; there

was a combat of this kind performed by two peifons of quality of the Turks^

wherein one of them was llain, the other party was convented before the coun-

cil of Bafliaws ; the manner of the reprehenlion was in thele words: How durft

you undertake to fight one with the other? Are there not Chrifl:ians enough
to kill ? Did you not know that whether of you fliould be flain, the lofs

would be the Great Seignior's? So as we may fee that the moff warlike nations,

whether generous or barbarous, have ever defpiled this wherein now men glory.

It is true, my lords, that I find combats of two natures authorized, hov\^

juftly I will not difpute, as to the later of them.

The one, when upon the approaches of armies in the face one of the

other, particular perfons have made challenges for trial of valours in the field

upon the publick quarrel.

This the Romans called pugna per provocationem. And this was never,

but either between the generals themfelves, who were abfolute, or between

particulars by licence of the generals; never upon private authority. So you lee

Z)fl^;/^a^ced leave when he fought with Goliah; and Joab, when the armies

were met, gave leave,and faid, Let the young men play before us. And ofthis kind

was tiiat famous example in the wars of Naples, between twelve Spaniards,

and twelve Italians, where the Italiaiis bare away the viftor)'; befides other

Voi. IV. Gggg infinite
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infinite like examples worthy and laudable, fonietimes by fingles, fometifnw

by numbers. .

^ ^

• •
. .

i

The fecond combat is a judicial trial of right, where the right isbbfeure,

iiitroduced by the Goths and tlie Northern nations, but more anciently en-

tertained in Hj^aini and this yet remains in fome calcs as a divine lot or bat-

tel, though controverted by divines, touching the lav/fulnefs of it: fa that

a wife writer laitli, Taliter pugnantcs videntur tcntare Deum^ quia hoc 'volunt

lit Deui ofimdat (ij" faciat miraculum, ut jiiflam caufam habens vidlor efficiatury

quod laepe contra accidit. But howfoever it be, this kind of fight Uiketh its

warrant from law. Nay, the French themfelves, whence this tolly feemeth

chietly to have flow^n, never had it but only in pradice and toleration, and

never as authorised by law; and yet now of late they have been fain to purge

their folly with extreme rigour, in fo much as many gentlemen left between

death and life in the duels (as I fpake before,) were Iiaftcned to hanging

with their wounds bleeding. For the ilate found it had been negledted io

long, as nothing could be thought cruelty which tended to the putting of it-^i

down.

As for the fecond defed pretended in our law, that it hath provided no
remedy for lyes and fillips, it may receive like anfwer. It would have been

thought a madnefs amongft the ancient law-givers, to have fet a puniiliment

upon the lye given, which in effedt is but a word of denial, a negative of ano-

ther's faying. Any law-giver, if he had been afked the queition, would

have made Solon's anfwer: That he had not ordained any punifhment for it,

becaufe he never imagined the world would have been fo fantaftical as to'

take it fo highly. The civilians, they difpute whether an adion of injury

lie for it, and ratlier refolve the contrary'. And Francis the firft of France,

who firft fet on and ftamped this difgrace fo deep, is taxed by the judgment;^

of all wife writers for beginning the vanity of it; for it was he, that wheftll

he had himfelf given the lye and defy to the Emperor, to make it current in-'

the world, laid in a folcmn affembly. That he was no honeft man that would
bear the lye : which was the fountain of this new learning.

As for words of reproach and contumely (whereof the lye was efteemed

none) it is not credible (but that the orations themfelves are extant) -what

extreme and exquifite reproaches were tofl'ed up and down in the fenate of

Rome and the places of affembly, and the like in Graecia, and yet no man
took himfelf fouled by them,, but took them but for breath, and the ftyle of

an enemy, and either defpiied them or returned them, but no blood fpilt

about them.

S o of every touch or light blow of the perfon, they are not in themfelves

confiderable, lave that they have got upon them the fbmp of a difgrace,^

which maketh theie light things pafs for great matter. The law of Eng-^

land, and all laws, hold thefe degrees of injury to the perfon, flander, bat-

tery, maim, and death ; and if there be extraordinary circuniftances of de-

fpight and contumely, as in cafe of libels, and baftinadoes, and the like,

this court taketh them in hand and puniflieth them exemplarily. But for

this apprehenfion of a difgrace, that a fillip to the perfon fliould be a mortal

wound to the reputation, it were good that men did hearken unto the fay-

ing of Con/'alvo, the great and famous commander, that was wont to fa)'',

a gentleman's honour fhould be, de tela cra//iore, of a good ft:rong warp or

web, that every little thing fiiould not catch in it, when as now it feems they

are but, of cobweb-lawn or fuch light fluff, which certainly is weaknefs, and

?l«f^U-ue greatiaels of jjiind, but like a fick man's body, that is fo tender that

it



30
^,;

CHARGE AGAINST DUELS.

it feels eveiy thing. And fo much in maintenance and demonflration of ^*

tlie wifdom and jultice of the law of the land.

For the capacity of tliis court, I take tliis to be a ground infallible: that

whcrefoever an offence is capital, or matter of felony, though it be not

adled, there the combination or pradlice tending to that offence is punifha-

ble in this court as a high mifdenieanor. So practice to impoifon, though it

took no effedj way-laying to murder, though it took no effedt, and the'-'

hkej liave been adjudged heinous mifdemeanors punifhable in this court.

Nay, inceptions and preparations in inferior crimes (that are not capital) as

fuborning and preparing of witneffes that were never depofcd^ or depofed

nothing material, have Hkewife been cenfured in this court, as appeareth by
the decree in Gamon's cafe.

Why then, tlie major propofition being fuch, theminor cannot be denied:

for every appointment of the field is but combination and plotting of mur-
ders let them gild it how they Hft, they fhall never have fairer terms of me
in place ofjuflice. Then the conclufion followeth, that it is a cafe fit for

ttie cenfure of tliis court. And of this there be precedents in the very point

of challenge.

It was the cafe of PFharfo?2, plaintiff agalnfl Ellekar and Acklam de-

fendants, -whcxs. Acklam being a follower oi' E/Iekaf's, was cenfured for
'

carrying a challenge from Ellekar to Whartoti, though the challenge was
not put in writing, but delivered only by word of meffige; and there

are words in the decree tliat fuch clialleno;es are to the fubverfion of so-
vernment.

These things are well known, and therefore I needed not fo much to*^

have inlifted upon them, but that in this cafe I would be thought not to in-:.'^

novate any thing of my own head, but to follow the former precedents of
'

the court, though I mean to do it more throughly, becaufc the time requires

it more.

i^^jTHEREFORE now to comc to that which concerneth my part; I fay, that

'

by the favour of the King and the court, I will profecute in tliis court in the^
cafes following.

If any man fliall appoint the field, though the fight be not afted or per-

formed. 1

If any man fhall fend any challenge in writing, or any meffage of chal-^

lenge. i

If any man carry or deliver any writing or meffage of challenge.

If any man fliall accept or return a challenge.

If any man fliall accept to be a fecoud in a challenge of either fide.

If any man fliall depart the realm, with intention and agreement to per-

form the fight beyond the ieas.

If any man fliall revive a quarrel by any fcandalous bruits or writings,

contrary to a former proclamation publiflied by his Majeily in that behalf.

Nay, I hear there be fome counfel learned of duels, that tell young men
when they ate before-hand, and when they are otherwife, and thereby in-

cenfe and incite them to the duel, and make an art of it; I hope I fliall meet
with fome of them too: and I am fure, my lords, this courfe of preventing

duels in nipping them in the bud, is fuller of clemency and providence than

the fuffering them to go on, and hanging men with their wounds bleeding,'

as they did in France.

To conclude, I have Ibme petitions to make firfl to your lordfliip, my
lard chancellor, that in cafe I be advertifdd »f a purpofe iii any to go be-

• - ...
- iijj.-;^., yond
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"V yond the fea to fight, I may have granted his Majefty's writ of 7ie exeat

te^num to flop him, for this giant beftrideth the fe:i, and I would take aiid

fnare liim by the foot on this fide; for the combination and plotting is on

this fide, though it fhould be adled beyond fea. And your lordlhip faid

notably the laft time I made a motion in this bufinefs, that a man may hz

as well fur de fe, as felo de fe, if he fteal out of the realm for a bad piir-

pofe; and for the fatisfying of the words of the v/rit, no man will doubt

but he doth machinari contra coronam (as the words of the writ be) that

feeketh to murder a fubjccl; for that is ever, contra coronam & dignitatem.

I have alfo a fuit to your lordiliips all in general, that for ju 11 ice fake, and

for true honour's lake, honour of religion, law, and the'King our mafler,

againfl this fond and falfe difguife or puppetiy of honour, I may in my pro-

fecution (which it is like enough may fometimes ftir coals, v/hich I eftcem

hot for my particular, but as it may hinder the good fervicc) I may (I fay)

be countenanced and afliiled from yoin- lordfhips. Laflly, I have a petition

to the noblefs and gentlemen oi England., that they would learn to efteem

themfelves at a juft price. Nan hos qiiaefitiim rminin in ufus, their blood is

not to be fpilt like water or a vile thing; therefore that they would refl per-

fuaded there cannnot be a form of honour, except it be upon a worthy mat-

ter. But for this, ipji 'uiderint, I am refolved. And thus much for tiie ge-

neral, now to the prefent cafe.

'J?i Camera flellata coram concilio ibidem^ 26 die

Januarii anno undecimo Jacobi Regis.

PRESENT
'George Lord Arch-bifliop of Canterbury.

Thomas Lord Elkfmere Lord Chancellor o^ England.

Henry Earl of Northampton Lord Privy Seal.

Charles Earl of Nottingham Lord High Admiral of England.

Thomas Earl of Suffolk Lord Chamberlain.

ydm Lord Bifliop of London.

EdiiYird Lord Zouch.

-William Lord Knolles Treafurer ofthe Houfhold.

Edward Lord Wotton Comptroller.

^yohn Lord Stanhope, Vice-chamberlain.

Sir Edward Coke, Knight, Lord Chief Juftice of England.

Sir Henry Hobart, Knight, Lord Chief Juflice of the Common-pleas.
Sir Julius Caefar, Knight, Chancellor of the Exchequer.

."The DECREE of the Star-Chamber
againfl DUELS.

THIS day was heard and debated at large the feveral matters of in-

formations here exhibited by Sir Francis Bacon, Knight, his Maj^
fiy's Attorney-General, the one againfl William Priejt, gentlemari,

ior wntip^ 9114 fendijig a letter of cjwikpge, together with a flick, which

fliould
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ihould be die length of tlie weapon: and the otiicr againft Richard Wright,

elquire, ibr carrying and delivering the laid letter and rtick unto the piirtV

challenged, and for other contemptuous and inlblent behaviour ufed before

tlie juftices of the peace in Surrey at tlieir fefTions, before whom he was con^

vented. Upon the opening of which caufe, his Highnefs's faid attorney-

generaJ did lirft give his reafon to the courtj why in a cafe which he inten-

ded fliould be a leading cafe, for the reprefling of fo great a mifchief in the

commonwealth, and concerning an offence which reigneth chiefly amongft

perlbns of honour and quality, he fl^iould begin with a caufe which had j:^ffed

between ib mean perfons as the defendants feemed to be; which he faid waS
done, becaufe he found tliis caufe ready publiflied : and in fo growing an

evil, he thouglit good to lole no time; whereunto he added, that it was

not amiis fometimes to beat the dog before the lion; faying firther, that he

thought it would be fome motive for perlbns of birth and countenance to

leave it, when they faw it was taken up by bafe and niechanical fellows; but

concluded, that he refolved to proceed without refped: of perfons for the

time to come, and for the prefent to fupply the meannefs of this particular

cale by infilling the longer upon the general point.

Wherein he did hrft exprels unto the court at large, the greatnels and

diingerous conlequencc of this prefumptuous offence, which extorted revenge

out of the magiilrate's hand, and gave boldnels to private nien to be law-

givers to themi'elves; the rather, becaufe it is an offence that doth juftify it

telf againlt the law, and plainly gives the law an affront; defcribing alfo the

miferable eftedt wliich it draweth upon private families, by cutting off young

men, otlierwife of good hope, and chiefly the lofs of the King and the com-
monwealth, by the carting away of much good blood, which being fpent

in the field upon occafion of fervice, were able to continue the renown

which tliis kingdom hath obtained in all ages, of being eileemed vidto-

rious.

Secondly, his Majelty's faid attorney-general did dilcOurfe toucliing the

caufes and remedies of this mifchief that prevailed fo in thefe times, fliewing

the ground thereof to be a falfe and erroneous imagination of honour and

credit, according to the term which was given to thofe duels by a former

proclamation of his Majefty's, whicli called them bewitching duels, for that

it is no better than a kind of forcery which enchanteth the fpirits of young

men, which bear great minds with a Ihew of honour, in that which is no

honour indeed; being againft religion, law, moral virtue, and againll the

precedents and examples of the bell times, and valiantell nations of the

world; which though they excelled for prowefs and military virtue in a pub-

lick quarrel, yet knew not what thefe private duels meant; faying farther,

that there was too much way and countenance given unto thele duels, by

the courfe tint is held by noblemen and gentlemen in compounding of quar-

rels, who ufe to ftand too pund:ually upon conceits of fatisfadtions and di-

ftindtions, what is before-hand, and what behind-hand, wliich do but feed

tlie humour: adding likewife that it was no fortitude to fliew valour in a

quarrel, except there were a jull and worthy ground of tl-je quarrel; but

that it W.IS woaknefs to fet a man's life at lb n)ean a i^ate as to bellow it up-

on trifling oca\fions, which ought to be rather offered up and facriticed to

honourable fervlces, publick merits, good caufes, and noble adventures. And
as concerning die remedies, he concluded; that tlie only way was, that the

flate would declare a conllant and fettled relblution to mailer and put down
this prefumptioa in private men, of whatfoevcr degree, of righting their

Vol. IV. Hhhh own
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own wrongs, and this to do at once; for that then every prticijlar man
would think himfelf acquitted in his reputation, when that he fhal! kc thiit the
ftate takes his honour into their hands, and ftandeth between him i^nd aiiv

, intereft or prejudice, wJiich lie might receive in his reputation for obeyiDo-;
whereunto he added likewife, that the wifeft and mildeft way to fupnttis
thefe duels, was rather to punifli in tliis court all tlic adh of preparation
which did in any wife tend to the duels», (as this of challenges and the lik^

)

and fo to prevent the capital punifliment, and to vex the root in th.e branche'^

than to fuffer them to run on to the execution, and then to- punilh tlieni
capitally after the manner ol Fi-ances where of late times gentlemen of «^reat

quahty that had killed others in duels, were carried to the gibbet with- tlicir

wounds bleeding, left a natural death fhould keep them from, tJie example
of juftice.

Thirdly, His Majefty's faid attorney-generaldid, by many reafons v/liich
he brought and alledged, free the law oi Enghvid ixom certain vain and child-
ish exceptions, which are taken by thefe duellifts: the one, becaufe the law
makes no difference in punifhment between an infidious and foul murthcr
and the killing a man upon cliallenge and fair terms, as they call it. The
other, for that the law hath not provided fufficient punifhment and repara-
tion for contumely of words, as the lye, and the like; wherein liis Maicfty's
laid attorney-generaldid fliew, by many weighty arguments and examples,
that the law of Ei^gland did confent with the law of God and the law of nations
in boththofe points, and that this diftinftion in murther between foul and fcir
and this grounding of mortal quarrels upon uncivil and reproachiul v/ords, or
the like difgraces, was never authorifed by any law or ancient examples ; but'it is

a late vanity crept in from the praftice of the French, who themfelves lince have
been fo weary of it,, as they have been forced to put it down v.-ith all feveiitv.

.
Fourthly, His Majefty's fiid attorney-general did prove unto the court

by rules of law and precedents; that this court hath capacity to punifli fend-
ing and accepting of challenges, though they were never aded nor executed

;

taking for a^ ground infallible that wherefoever an ofJence is capital or matter
of telony, if it be aded and performed, there the conipiracy, combination,
or pradtice tending to the fame offence is punifhable as a high mifdemeanor',
although they never were performed. And therefore, that pradice to im-
poifon, though it took no effed, and the like, have been punilhed in this
court, and cited the precedent in Garmn's cafe, wherein a crime of a much
inferior nature, the fuborning and preparing of witnefTes, though they never
were depofed, or depofed nothing material, was cenfured in this courts
whereupon he concluded, that tbr as much as every appointment of the rield
IS in law but a combination of plotting of a murther, hovvfoever men miaht
gild it; that therefore it was a cafe fit for the cenfure of this court: ifnd
therein he vouched a precedent in the very point, that in a cafe between
Wharton plaintiff, and Ellekar and Acklam defendants; Acklam hcxn^ i
follower of Ellekar, had carried a challenge unto Wharton; and although ic^
were by word ofmouth, and not by writing» yet it was feverely cenfured bv
the court; the decree having words, that fuch challenges do tend to the
fubverfion of government. And therefore his Majefty's attorney willed the^o
flanders-by to take notice that it was no innovation that he brought in, butui
a proceeding, according to former precedents of the court, dthourh h^f-
purpofed to follow it more thoroughly than had been done ever heretofore '

becaufe the times did more and more require it. Laifly, his Majeliy's fdd at-
torney-general dkl declare and publifli to the court in feveral articles, his pur-

pofe
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pofe and refolution in what cafes lie did intend to profecute ofFences of that

oitnature in this court ; that is to fay, that if any man fliall appoint the field
j

although the fight be not afted or performed ; if any man fliall fend any
cliallenge in writing or mefilige of challenge; if any man fliall cany or de-

liver any writing or mcfllige of cliallenge; if any man Ihall accept or return

a challenge; if any man Ihall accept to be a fecond m a cliallenge of either

part; if any man ihall depart the realm with intention and agreement to per-

form the fight beyond the feas; if any man fliall revive a quarrel by any
fcandalous bruits cjr writings contrary to a former proclamation, publiflied by
his Majerty in tlut beliali^ tliat in all thefe cafes his Majefly's attornsy-ge-

neral, in dilcharge of his duty, by the favour and afliflance of his Majelly

and the court, would bring the ofix;nders of what ftate or degree foever

to the juftice of this court, leaving the lords commiflioners martial to the

more exaft remedies: Adding farther, that he heard there were certain coun-

fel learned of duels, that tell young men when they are beforehand, and
when they are otherwife, and did incenfe and incite them to the duel, and
made an art of it; who likewife fliould not be forgotten. And fo concluded

with two petitions, the one in particular to the lord chancellor, that in cafe

advertifement were given of a purpofe in any to go beyond the feas to fight,

there might be granted his Majefly's writ of ?ie exeat regnum againfl: liim

;

and the other to the lords in general, that he might be affiflied and counte-

nanced in this fervice.

After which opening and declaration of the general caufe, his Majefl:y'sf

laid attorney did proceed to fet forth the proofs of this particular challenge

and offence now in hand, and brought to the judgement and cenfure of this

honourable court; whereupon it appeared to this honourable court by the

confeflion of the faid defendant Priefl hinifclf, that he having received fome
wrong and difgrace at the liands of one Hutchefi^ did thereupon in revenge

thereof write a letter to the faid Hutcbejli containing a challenge to fight with

hira at fingle rapier, which letter the laid Prieft did deliver to the laid de-

fendant Wright, together with a flick containing the length of the rapier,

wherewith the faid Prieft meant to perform the fight. Whereupon the faid

Wright did deliver the faid letter to the laid Hutchejl, and did read the fame

unto him ; and after the reading thereof, did alio deliver to the faid Hutcheji

the fiid flick, faying, that the fame was the lengdi of the weapon mentioned

in the laid letter; But the fiid Hutcheft (dutifully refpedting the prefervation

of his Majefly's peace) did refufe the f^id cliallenge,- whereby no farther

milchief did enfue thereupon. Tliis honourable court, and all the honour-

able prefence tliis day fitting, upon grave and mature deliberation, pondering

the quality of thefe ofi^ences, they generally approved the fpeech and obfer-

vations of his Majefly's faid attorney-general, and highly commended his

great care and good fervice in bringing a caufe of this nature to publick pu-

nifliment and example, and in profelTing a conflant purpofe to go on in the

like courfe with others; letting him know, that he miglit expeiit from the

court all concurrence and afhllance in fo good a work. And diereupon the

court did by their feveral opinions and fentences declare how much it im-
ported die peace and profperous eflate of his Majefly and his kingdom to

nip this pradice and offence of duels in the head, which now did over-fpread

and grow univerfal, even among mean perfons, and was not only entertained

in praftice and cullom, but was framed into a kind of art and precepts : foi

that according to the faying of the fcripture, mifchiefls imagined like a laiu.

And the court with one confent did deckre their opinions : That by the an-

cient
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'feieht law of the laud, all inceptions, preparatbns, and combinations to exfti

cute unlawful ads, tliough they never be performed, as they be not to be

punifhed capitally, except it be in cafe of treafoii, and fome other particular

cafes of ftamte law; fo yet they are punifl-sable as mifdemeanors and con-

tempts: And that this court was proper for offences of fuch nature; efpecially

in this cafe, where the braVcry and infolency of the times are fuch as the or-

dinary magiftrates and jaftices that are trufted with the prefervation of the

peace are not able to niiifter and reprefs thofe offences, v/hich were by the

court at large fet forth, to be not only againft the law of God, to whom, and

his fubftimtes, all revenge belongeth, as part of his prerogative, but alfo a-

eainft the oath and duty of every fubjedt unto his Majefty, for that the fub-

]ctl doth I'vvear unto him by the ancient law allegiance of life and memberj

"whereby it is plainly inferred, that the fubjedt liath no difpofing power over

himfelf of life and member to be fpent or ventured according to his own
pallions and fancies, infomuch as the very praftice of cliivalry in jufts and

tournays, which are but images of martial adions, appear by ancient prece-

dents not to be lawful without the King's licence obtained. The court alfp

noted, tliat thefe private duels or combats were of another nature from the

combats which have been allowed by the law as well of this land as of other

nations for the tryal of rights or appeals. For that thofe combats receive di-

redion and authority from tlie law; whereas thefe contrariwife fpring only

from the unbridled humours of private men. And as for the pretence of ho-

nour, the court much mifliking the confufion of degrees which is grown of

late, (every man aflumlng unto himfelf the term and attribute of honour) did

utterly rejed and condemn the opinion that the private duel, in any perfon

whatfoever^ had arty grounds of honour; as v/ell becaufe nothing can be ho-

nourable that is not lawful, and that it is no magnanimity or greatnefs of

mind, but a fwelling and tumour of die mind, where there faileth a right

and found judgment; as alio for that it was rather jullly to be efteemed a

weaknefs, and a confcience of fmall value in a man's felf to be dejeded fo,

with a word or trifling difgrace, as to think tliere is no re-cure of it,, but by
the hazard of life; whereas true honour in perfons tliat know their own
worth is not of any fuch brittle fubftance, but of a more ffrong compofition.

And finally, the court ihewing a firm and fettled refolution to proceed with

all feverity againft thefe duels, gave warning to all young noblemen and gen-

tlemen, that they fhould not exped the like connivance or toleration as

formerly have been, but that juftice fliould have a full pallage without protec-

tion or intermption. Adding, that after a ffrait inhibition, whofoever fhould

attempt a challenge or combat, in cafe where the other party was reftrained

to aniwer him, (as now all good fubjeds are) did by their own principles re-

ceive the difhonour and difgrace upon himfelf. And for the prefcnt caufe,

the court hath ordered, adjudged, and decreed, that the faid William Prieft

and Richard Wright be committed to the prifon of the Fleets and the faid

Priefi to pay five hundred pounds, and the faid Wright five hundred marks,

for their feveral fines to his Majeffy's ufe. And to the end, that fonie more
publick example may be made hereofamongft his Majeffy's people, the court

hath fiirther ordered and decreed, that the faid Priejl and Wright ihall at

the next aflizes, to be holden in the county of Surrey, publickly, in tace^.of

the court, the judges fitting, acknowledge their high contempt and ofteHce

againfl God, his Majeffy, and his laws, and fliew themfelves penitent for iJie

fame. Moreover, the wifdom of this high and honourable court thought it

naeet and neceffary that all forts of his Majeffy's fubjeds fliould underffand

and
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and take notice of that wliich hath been faid and handled this day touching

this matter, as well by his Highnefs's attorney-general, as by the lords judges^

touching the law in fuch cafes. And therefore the court hath enjoined ma-
fter attorney to bive fpecial care to the penning of this decree, for the fet-

ting forth in the fuHe lummarily the matters and reafons, which hive been
opened and delivered by the court touching the fame; and ncvcrthclefs alfo

at fome time convenient to publid-i the particulars of his fpeech and decla-

ration, as very meet and worthy to be remembred and made known unto the
world as thefe times arc. And this decree, being in fuch fort carefully drawn
and penned, the whole court thought it meet, and fo have ordered and de-
creed that the fime be not only read and publiflied at the next affizes for

Surry, at fuch time as the faid Prie/l and Wright are to acknowledge tlieir

offences as aforefaid; but that the fame be likewile publiflied and made known
in all fliires of this kingdom. And to that end the juftices of afTize are re-

quired by this honourable court to caufe this decree to be folemnly read and
publilhed in all the places and fittings of their feveral circuits, and in the
greateft affembly ; to the end, that all his Majefty's fubjedls may take know-
ledge and underllaiid the opinion of this honourable court in this cale, and
in what mealure his Majefly and this honourable court purpofeth to punifli

fuch as Ihall fall into the like contempt and offences hereafter. Laftly, this

honourable court much approving tliat which the right honouiable Sir Edw.
Coke, Kt. Lord Chief Juftice of England, did now deliver touching tlie law
in this cafe of duels, hath enjoined his lordfhip to report the fame in prints

as he hath formerly done divers other cafes, tliat fuch as underftand not the

law in that behalf, and all others may better dired: themfelves and prevent

the danger thereof hereafter.

THECHARGE
O F

Sir FRANCIS BACON, Kt. his Majefty's Attorney-General^

2Lg^\n^ WilliamTalbof^ a counfellorat law, q{ Ir-eland-, upon
an information in the Star-Cbatnber Ore tenus, for a writing

under his hand, whereby the faid IVilliam Talbot^ being de-

manded whether the dodlrine of Suarez, touching depofing

and kilHng of Kings excommunicated were true or no.? h&
anfwered, that he referred himfelf unto that which the ca-

thoHck Roman church fliould determine thereof. Uliimo die

termini Hilarii, undecimo Jacobi Regis.

My Lords,

I
BROUGHT before you the firft fitting of this term the caufe of
duels; but now this laft fitting I fliall bring before you a caufe concern-

ing the greateft duel, which is in tlie Chriflian world, the duels and
conflidls between the lawful authority of fovereign Kings, which is God's

Vol.' IVi I i i i ordinance
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ordinance for the comfort of human Society, and the fwelling pride and ^fur-

pation of the fee of Rome, in temporalibus, tending altogether to anarchy and

confufion. Wherein if this pretence in the Pope of Rome by cartels, to

make fovercign Princes as tlie banditti, and to profcribe their lives, and to

expofe their kingdoms, to prey •, if thefe pretences, I lay, -and all perfons that

fubmit themfelves to tliat part of the Pope's power, be not by all poffiblc

feverity repreffed and puniflred, the ftate of Chriftian Kings will be no other

than the ancient torment defcribed by the poets in the hell of the he-athcn -,

a man fitting richly robed, folemnly attended, delicious fare, ^c. with a fword

hanging over his head, hanging by a fmall thread, ready every moment to

be cut down by an accurfing and accurfed hand. Surely I thought they had

been the prerogatives of God alone, and of his fecret judgments. Soham

cingula regum, I ivill loojm the girdles of Kings-, or again, he poureth con-

tempt upon princes ; or / will give a King in my wrath, and take him away

again in my difpleafure ; and the like ; But if thef^ be the claims of a mortal

man, certainly they are but the myfteries of that peifon which exalts himfelf

above all that is called God, Jiipra omne quod dicitur Deus. Note it well,

not above God, (though that in a fenfe be true in refped of the authority

they claim over the fcriptures) but above all that is called God; that is, kwfiii

Kings and Magiftrates.
_

•

But my lords, in this duel I find this Talbot that is now before you bnt

a coward; for he hath given ground, he hath gone backward and forward-,

but in fuch a fafliion, and with fuch interchange of repenting and relapfing,

as I cannot tell wliether it doth extenuate or aggravate his offence. If h.e fhall

more publickly in the face of the court fall and fettle upon a right mind,

I fhall be glad of it; and he that would be againft the King's mercy,, I would

he might need the King's mercy: but neverthelefs the court will proceed by

rules of juftice.

The offence wherewith I charge this Talbot, prifoner at the bar, is this

in brief and effed: That he hath maintained, and maintaineth under hi»

hand a power in the pope for- the depofing and murtiiering of Kings. In

what fort he doth this, when I come to the proper and particular charge, I

will deliver k in his own words without preffmg or flraining.

v Bu-p before I come to the particular charge of this man, I cannot proceed

fo coldly; but I mufl exprefs unto your lordfliips the extreme and immii-ient

danger wherein our dear and dread Sovereign is, and in him we all; hay*,

and wherein all Princes of both rehgions (for it is a common caufe) do ftancl

at this day, by the fpreading and enforcing of this furious and pernicion»

opinion of the pope's temporal power; which though the modeft fort would

blanch with the diftindion of /« oi-dine ad Jpiritiialia, yet that is but an elui

fion; for he that maketli the diflindion, will alfo make the cafe. This peril,

though it be in itfelf notorious,, yet becaufe there is a kind of dulnefs;, and

alrnoft a lethargy in this age^ give me leave to fet before you two glailes,

fuch as certainly the like never met in one age; the glais oi Tcranee ax\^ the

glafs of England. In that of France the tragedies aded and executed in twd
immediate Kings; in the glafs oi England, the fame, or more horrible, At-

tempted hkewife in a Queen and King immediate, but ending in a happy

deliverance. In France^ Henry III. in the face of his army, before the walls

of Paris, flabbed by a wretched Jacobine fr)-ar. Henry IV. (a prince that

the French do furname the great) one that had been a faviour and redeemet*"

©f his country from infinite calamities, and a reflorer of that monarchy to

the ancient flate and fplendor, and a prince almof^ Iwroical, (except it be

m
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in the point of revolt from religien) at a time when he was as it were to

mount on horfeback for the commanding of the greateft forces tliat of lono-

time had been levied in France, this King Hkewife ftillettoed by a rafcal vo-

tary, which had been enchanted and conjured for that purpofe.

In England. Queen Elizabeth, of blelfed memory, a Queen comparable
and to be rank'd with the greateft Kingsj oftentimes attempted by like vota-

ries, Sommervile, Parry, jS'cxvz^^j and others, but ftill protedted by the watch-
man that ilumbereth not. Again our excellent fovereign King James, the

,-fwectnefs and clemency of whole nature were enough to quench and mortifv

,all malignity, and a King Ihieldcd and fupported by pofterity; yet tliis King
in the chair of Majelly, (his vine and olive branches about him) attended by
his nobles and third ellate in parliament, ready, in the twinkling of an eye»

(as if it had been a particular doomfday) to have been brought to allies, dil-

perfed to the four winds. I noted the lall: day, my lord chief juilice, when
he fpake of this powder tn.afon, he laboured for words; though they came
from him with great efficicy, yet he truly confeffed, and fo muft all rnei;,

that tliat treafon is above tiie charge and report of any words whatfoevcr.

N o w, my lords, I cannot let pals, but in thefe glafles which I fpake of^

befides the fadls themielves and danger, to Ihew you two things ; the one
the ways of God Almighty, which turnsth the fword of Rofne upon the Kings
that are the vaiUds oi Rome, and over tiiem gives it power; but protedeth

thole Kings which laave not accepted the yoke of his tyranny from the effeds

of liis malice: the other, that (as 1 laid at iirft) this is a C(»nmon caufe of
Princes ; it involveth Kings of both religions ; and therefore his Majefty did

moft worthily and prudently ring out the alarm-bell, to awaken all other

Princes to tliink of it ferioufly, and in time. Bat this is a miferable cafe the

while, that theie Roman foldiers do either thruft the fpear into the lides of

God's anointed, or at leaft they crown them wita thorns; that is, piercino-

and pricking cares and fears, that they can never be quiet er fecure of their

lives or ftates. And as this peril is common to Princes of both religions, fo

Princes of both religions have been likewife equally fenfible of every injury

that touch'd their temporals.

Thuanus reports in his ftory, that When the realm of France was inter-

didled by the violent proceedings of Pope Julius the fecond, the King Lewis
the twelfth, otherwifc noted for a moderate Prince, caufed coins of gold

to be ftamped with Ms own image, and this fuperfcription, Perd'vn nomeft

Babylonis e terra. And 'Thuanus laith, himfelf hath (&qx\ divers pieces thereof.

So as this catholick King was lb much incenfed at that time, in refpedt of

the Pope's ufurpatlon, as he did fore-run Luther, in applying Babylon to

Rome. Charles the fifth Emperor, who was accounced one of the Pope's

beft ions, yet proceeded in matter temporal towards Pope Cknwit with

ftrange rigour; never regarding the pontiticality, but kept him prifoner

eighteen months in a peftileni: prifon; and was hardly dilTuaded by his coun-

cil from having lent him captive into Spain; and made fport witli the

threats of Frojherg the German, who wore a filk rope under his cafTock,

which he would Ihew in all companies ; telling them that he carried it to

ftrangle the Pope with his own hands. As fir Philip the fiir, it is the or-

dinary example, how he brought Pope Boniface the eighth to an ignominious

end, dying mad and enraged ; and how he ftyled his refcript to the Pope's

bull, v/liereby he challenged liis temporals, Jaat fatuitas vejlra, not your
beatitude, but your ftultitude ; a fiyle worthy to be continued in like cafes;

for certainly that claim is merely folly and fury. As for native examples
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here it is too long a field to enter into them. Never Kings of any nation

kept the partition-wall between temporal and ipiritual better in tiints of

"reatcft fuperllition: I report me to Kmg EilwarJ I. that fet up ib m;iny

croffes, and yet croffed that part of the pope's jurifdidtioiiy no man more

ftrono-ly; But thefc things have pafled better pens and fpeeches: here I

end them.

But now to come to the particular charge of this man, I muft ir/orm

your lordfhips the occafion and nature of this offence: There hath been pub-

liflicd lately to the world a work of Suarcz a Porlugueje^ a proftiloF in the

univerfity of Coimbrci, a contident and daring writer, iuch an one iS Tttlh

defcribes in derifion ; 7iil.nl tarn -veretiSj quam tie dubitare, aliqua de rf , «yit/c-

retur: one that fears nothing but this, lelt he fl:ioiild feeni to- doubt of any

thing. A fellow that thinks with his magifcridity and goofe-qujll, to give

laws and menages to crowns and fcepters. In this man's wridng this doc-

trine of depofing and murdering Kings, feems to come to a higher elevation

than heretofore ; and it is more arted and pofitived than iu others. For in

the paffages which your lordfliips Ihall hear read anon ; I find three aflertioRS

which run not in the vulgar track, but are fuch as whcrev/ith mens cars (as

1 fuppofe) are not much acquainted ; whereof the firft is. That the pt^^ hai4i

a fuperiority over Kings, as fubjeds, to depofe them; not only for Ipiritual

crimes, as herefy and fchifm, but for faults of a temporal nature; forafmuch

as a tyrannical government tendeth ever to the deftruftion of fouls. So by

this pofition. Kings of either religion are alike comprehended, and none ex-

empted. The fecond, that after a fentence given by tlie pojie, this writer

hath defined of a feries, or fuccefiion,. or fubftitution ofhaagmen, or Bsur-

reauxy to be fare, left an executioner fhould fail. For he faith, Tliat when a

King is fentenced by the pope to deprivation or death, the executioner, who
is firll in place, is he to whom the pope {hall commit the authority, which

may be a foreign prince, it may be a particular fubieft, it may be, in general,

to the firft undertaker. But if there be no diredtion or affignation in the fen-

tence fpecial nor general, then, de jure, it appertams to the next fucctf^)r

:

(a natural and pious opinion ; for commonly they are fons, or brothers, (vc

near of kin, all is one:) fo as the fuccelTor be apparent, and alio thiit he be

a catholick. But if he be doubtful, or that he be no catholick, then it de-

volves to the commonalty of the kingdom; fo as he will before to have k

done by one minifter or other. In the third he diftingui^heth of two kinds

of tyrants, a tyrant in title, and a tyrant in regiment; the tyrant in regi-

ment cannot be refifted or killed without a fentence precedent by the pope 5

bat a tyrant in title may be killed by any private man whatlbever. By which

dodrine he hath put the judgment of Kings titles (which I will undertake

are never fo clean but tliat fome vain quarrel or exception may be made un-

to them,) upon the fancy of every private man; and alfo couples the judg-

ment and execution together, that he may judge him by a blow, without any

other fentence, - -.'

Your lordfhips fee what monftrous opinions tliefe are, and how both

thefe beafts, the beaft with feven heads, and the beaft with many heads,

pope and people, are at once let in, and fet upon the £icred pcifons of

Kings.

Now to go on with the narrative; tliere was an extradt made of eertain

fentences and portions of tliis book (being of this nature that I have ict forth)

by a great prelate and counfellor upon a juft octafion; and there being

fome hollownefe and hefitation in th«fe matters (wherein it is a thing iaipi-
- ^ ail?
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ous to doubt) difcovered and perceived in Talbot; he was afked his opi-

nion concerning thefe opinions, in the prefence of his Majefty : and after-

ward they were delivered to him, that upon advice, and fedato nnimo, he

might declare hinifelf Whereupon, under his hand, he fubfcribcs thus

;

MdV it pleafe your honourahk good lordJJnps, cofTcerning this doSirine o/^Suarez j

/ do perceive, by 'what I have read in his book, that the fame doth concern

matter of faith, the controverjy growing upon expoftion offcriptures and
councils, "wherein {being ignorant and not Jliidied) I catzmt take upon me
tojudge ; but I do fubmit my opinion therein to the judgment of the catho-

lick Roman church, as in all other points concerning faith I do. And for

matter concerning my loyalty, I do acknowledge my Sovereign Liege Lord
X/^Tg" James, to be lawful and undoubted King of all the Kingdo?ns of Rng~
land, Scotland, and Ireland ; aJid I will bear true faith and allegiance to

his Highnfs during f7iy life. William Talbot.

Now, my lords, upon thefe words I conceive Talbot to have commit-

ted a great offence, and fuch a one as if lie had entered into a volunta-

ry and malicious publication of the like writing, it would liave been too great

an offence for the capacity of this court. But becaule it grew from a quefli-

on afk'd by a council of e'.htc, and fo rather feemeth, in a Eivourable con-

ftrudtion, to proceed from a kind of fabmiffion to anfwer, than from any ma-
licious or infolcnt will ; it was rit, according to the clemency of thefj times,

to proceed in this manner before your lordfliips : and yet let the hearers take

thefe things right; for certainly, if a man be required by the loids of the

council to deliver his opinion wliether King James be King or no ? and he

deliver his opinion that he is not, this is high treafon : but I do not liiy that

thefe words amount to that ; and therefore let me open them truly to your

lordfhips, and therein open alfo (it may be) the eyes of the offender himfelf,

how far they reach.

My lords, a man's allegiance muff be independent and certain, not depen-

dent and conditional. Elizabeth Barton, that v/as called the holy maid of
Kent, affirmed, that if King H. VIII. did not take Katharine of Spain again

to his wife within a twelvemonth, he fhould be no King: and this was judged

treafon. For though this ad be contingent and future, yet the preparing of
the treafon is prefent.

And in like manner, if a man fhould voluntarily publiOi or maintain; that

whenfoever a bull or deprivation ihall come forth againft the King, tliat from

thenceforth he is no longer King; this is of like nature. But with this I do
not charge you neither; but this is the true latitude of your words, that if

the dodlrine touching the killing of Kings be matter of fiith, that you fub-

mit your felf to the iudgment of die catholick Roman church : fo as now (to

do you right) your allegiance doth not depend fimply upon a fsntence of tlie

pope's deprivation againft the King; but upon another point alfo, if thefe

dodrincs be already, or ihall be declared to be matter of faith. But, my
lords, there is little won in this : there may be fome difference to tiie guilt

of the party, but there is little to the danger of the King. For the fime pope
of Ro7ne may, with the lame breath, declare both. So as ftili upon the

matter, the King is made but tenant at will of his life and kingdoms ; and

the allegiance of his fubjeds is pinn'd upon the pope's a6ts. And certainly it

is time to ftop the current of this opinion of acknowledgment of the pope's

power in tcmporalibus; or elfe it will fapp and fupplant the feat of Kings.

Vol. IV. Kkkk And
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And let it not be iruftalien, that Mr. Tw/t'^/'s offence fliould be ho more tliai>-

the rcfufing the oath of allegiance. For it is one thing to be filent, anf^j

anotlier thing to affirm. As for the point of matter of faith, or not of faithij

to tcU your lordfliips plain, it would aftonidi a man to fee the gulf of this},

imphed belief. Is nothing excepted from it.? If a man fliould afk Mr. Tal-

bot^ whether he do condemn murder, or adultery, or rape, or the dodtrine of

Mahomet or of Ariia, inlfead of Snares ? Mull the anfwer be with this ex-

ception, that if the quelHon concern matter of faith, (as no queition it doth,

for the moral law is matter of faith) that therein he will fubmit liimlelf to

what the church fliall determine? And, no doubt, the murder of princes is

more than fimple murder. But to conclude, Talbot, I will do you tliis right,

and I will not be refei-ved in this, but to declare tliat, tliat is truej that you

came afterwards to a better mind; wherein, if you had been conftant, the

King, out of his great goodnefs, was refolved not to have proceeded with

you in courfe ofjullice : But then again you flarted afide like a broken bow.

So that by your variety and vacillation you loft the acceptable time of the firft

grace, which was not to have convented you.

Nay, I will go farther with you : your lafl fubmiffion I conceive to be fa-^^

tisfadory and complete ; but then it was too late, the King's honour wasp

upon it; it was publiihed and a day appointed for hearing ; yet what prepa-

ration that may be to the fecond grace of pardon, that I know not : but I know
my lords, out of their accuftom'd favour, will admit you not only to your defence

concerning that that hath been charged ; but to extenuate your fault by ^nyr,-

fubmiffion that now God fhall put into your mind to make.

THECHARGE
GIVEN BY

Sir FRANCIS B^CON,
His Majesty 's Attorney-General,

It

Againft Mr. Oliver St. John^ for fcandalizing and traducing

in the publick feffions, letters fent from the lords of the

council touching the benevolence.

MY lords, I fliall inform you or^ /^;zz<;x, agiiinfl this gentleman Mr. 7! 5.^
A gentleman, as it feems, of an ancient houfe and name. But for

t

the prefent, I can think of him by no other name than the natnC

of a great offender. The nature and quality of his offence, in fum, is this.„

This gentleman hath, upon advice, not fuddenly by his pen, nor by the flip of

his tongue ; not privately, or in a corner, but publickly, as it were to the

face of the King's miniflers and juftices, flandered and traduced the King our

Sovereign,
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iSovereign, the law of the land, the parliament, and infinite particulars of his
*

Majefty's worthy and loving fubjedts. Nay, the flander is of that nature,

that it may feem to intereft the people in grief and difcontent againft the

ftate ; whence might have enfued matter of murmur and fedition. So that

it is not a fimple flander, but a feditious flander, like to that the poet ipeak-

eth of,

• •Calaniofque armare veneno. .

A venomous dart that hath both iron and poifon.

To open to your lordfhips the true fl:ate of this offence, I will fet before

you, firft the occafion whereupon Mr. /. S. wrought : then the offence it felf

in his own words : and lafl:ly, the points of his charge.

My lords, you may remember tliat there was the laft parliament an ex-

peftation to have had the King iupplied with treafure, although the event

failed. Herein it is not fit for me to give opinion of an houfe of parliament,

but I will give teflimony of truth in all places. I fciTed in the lower houfe,

and I obfervcd fomewhat. This I do affirm, that t never could perceive but
that there was in that houfe a general difpofition to give, and to give largely.

The clocks in the houfe perchance might differ ; fome went too faff, fome
went too flow; but the difpofition to give was general: fothat I think I may
truly fay, /bio tempore lap/us amor.

This accident happening thus, befides expeiftation, it fflrred up, and
awaked in divers of his Majefty's worthy fervants and fubjed:s of the clergy,

the nobility, the court, and others here near at hand, an affedlion loving

and chearful; to prefent the King fome with plate, fome with money, as

free-will offerings, (a thing that God Almighty loves a chearful giver : what
an evil doth I knownot.) And, my lords, let me fpeak it plainly unto you : God for-

bid any body fliould be fo wretched as to think that the obligation of love and
duty, from the fabjedl to the King, Ihould be joint and not feveral. No, my
lords, it is both. Tlie fubjed: petitioaeth to the King in parliament . He peti-

tioneth likewife out of parliament. The King on the otlier fide gives graces

to the fubjecSs in parliament: he gives them likewife, and poureththem upon
his people out of parliament; and fo no doubt the fubjedt may give to the

King in parliament, and out of parliament. It is true the parliament is ifiter-

curjus. magnus. The great intercourfe and main current of graces, and dona-

tives from the King to the people, from the people to the King; yet parlia-

ments are held but at certain times: whereas the paffages are always open
for particulars; even as you fee great rivers have their tides: but particular

fprings and fountains run continually.

To proceed therefore : As the occafion (which was the filling offupply

by parliament) cfid awake the love and benevolence of thofe that were at

hand to give; fo it was apprehended and thought fit by my lords of the council

to make a proof whether the occafion and example both, would not awake
thofe in the countiy of the better fort to follow. Whereupon, their lordihips

devifed and direfted letters unto the flierifs and juilices, which declared

what was done here above, and wiflied that the country might be movei

.

efpecially men of value. \w\
Now, my lords, I befeech you give rrie favour and attention to itt forth

and obferve unto you five points : (I will number them, becaufe other men
may note them ; and I will but touch them, becaufe they ihall not be drowned
or loft in difcourfe,) which I hold worthy the obfei-vation, for the hoiit^ur of

the ftate and confufion of flanders 5 whereby it will appear mofl: evidaitly

what
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what care was taken, that that which was then done might not have the ef-

fedt, no nor the fliew, no nor fo much as the fhadow of a tax; and that

it was fo fiir from breeding or bringing in any ill prccctient or example, as

contrariwife it is a corrective that doth corredl and allay the harflinefs and

danger of former examples.

The firft is, that what was done was done immediately after fuch a par-

Uament, as made general profeffion to give, and was interrupted by accident

;

fo as you may truly and juftly eftecm it, tanquam pojihuma proles parliamenti,

as an after-cliild of the parliament, and in purfuit (in fome fmall meafure) of

the firm intent of a parliament paft. You may take it alfo if you will, as

an advance or provifional help until a future parliament; or as a gratification

fimply without any relation to a parliament) you can no ways take it

amifs.

The fecond is, that it wrought upon example as a thing not devifed or

projedled, or required; no nor fo much as recommended until many that

were never moved nor dealt witli, ex mero moiu, had freely and frankly fent

in their prefents. So that the letters were rather like letters of news, what

was done at London, than othei-wife: and we know exempla ducunty non tra--

hunt; examples they do but lead, they do not draw nor drive.

The third is, that it was not done by commifllon under the great feal;

a thing warranted by a multitude of precedents, both ancient, and of late

time, as you fhall hear anon, and no doubt warranted by law : fo that the

commiffions be of that ftyle and tenour, as that as they be to move and not to

levy: but this was done by letters of the council, and no higher hand or

form.

The fourth is, that thefe letters had no manner of fhew ofany binding aft

of ftate: for they contain not any fpecial frame or diredlion how the bufinefs

Ihould be managed; but were written as upon tnift:, leaving the matter

wholly to the indufiiry and confidence of thofe in the country: fo that it was

an abfqiie ccmpoto ; fuch a form of letter as no man could fitly be called to

account upon.

Th e fifth and lafi: point is, that the whole carriage of the bufinefs had no

circumftance compulfory. There was no proportion or rate fet down not

fo much as by way of a wifh ; there was no menace of any that fhould deny

;

no reproof of any that did deny; no certifying of the nam.es of any that had

denied. Indeed, if men could not content themfelves to deny, but that they

mufl; cenfure and inveigh, nor to excufe themfelves but they muft accufe the

llate, that is another cafe. But I fay, for denying, no man was apprehended,

no nor noted. So that I verily think, that there is none fo fubtil a difputer

in the controverfy of liberum arbitrium, that can with all his diftindions faften

or carp upon tlie aft, but that there was free-will in it.

I CONCLUDE therefore, my lords, that this was a tme and pure benevo-

lence ; not an impofition called a benevolence, which the ftatute fpeaks of;

as you {hall hear by one of my fellows. There is a great difference I tell

you (though Pilate would not fee it) between Rexjudaeorum, zndije dicens

Regem Jiidaeorum. And there is a great difference between a benevolence

and an exaftion called a benevolence, which the Duke of Buckingham fpeaks

of in his oration to the city; and defineth it to be not what the fubjedl of

his good will would give, but what the King of his good will would take.

But this, I fay, was a benevolence wherein eveiy man had a prince's prero-

gative, a negative voice; and this word [excufe moy) was a plea peremp-
tory. And therefore I do wonder how Mr. L S. could foul or trouble fo

clear
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cicnr a fountain j certainly it was but his own biaernefs and Tinfound hu-

mours.

Now to the particular charge amongfl other conntrieSj thcfc letters of the

lords came to the juftices of D fi^ire, who fignified the contents thereof,

and gave diredtions and appointments for m.eetings concerning the hufincls, to

feveral towns and places within that county: and amongft the reft, notice was

given unto the town of y/. The mayor of A conceiving that this Mr. /. 5*.

(being a principal perfon, and a dweller in that town) was a man likely to

give both money and good example, dealt with him to know his mind : He
intending (as it feems) to play prizes, would give no anfwer to the mayor

in private, but would take time. The next day then being an appointment

of the juftices to meet, he takes occafion, or pretends occafion to be abfent,

becaufe he would bring his papers upon the ftage: and thereupon takes pen in

liand, and inftead of excufmg himfelf, fits down and contriveth a feditious

and libellous accufation againft the King and ftate, which your lordfjiips fliall

now hear, and fends it to the mayor: and withal, becaufe the feather of his

quill might fly abroad, he gives authority to the mayor to impart it to the

juftices, if he ib thought good. And now, my lords, becaufe I will not mif-

take or mif-repeat, you Ihall hear the feditious libel in the proper terms and

words thereof.

Here the papers were read.

My lords, I know this paper offends your ears much, and the ears of any

good fubjed:; and forry I am that the times Hiould produce offences of this

nature : but fince they do, I would be more forry they fhould be paffed with-

out fevere punifliment : Non tradite faBum, (as the verfe fays, altered a little)

aiitJi tradatis, faSii qiioque tradite poenam. If any man have a mind to dif-

courfe of the faft, let him likewife difcourfe of the punilhment of the fad:.

In this writing, my lords, there appears a monfter with four heads, of the

progeny of him that is the father of lyes, and takes his name from llander.

The firfl is a wicked and feditious llander; or, (if I fhall ufe the Scrip-

ture phrafe) a blafpheming of the King himfelf; fetting him forth for a Prince

perjured in the great and folemn oadi of his coronation, which is as it were

the knot of the diadem ; a Prince that fliould be a violator and infringer of the

liberties, laws, and cuftoms of the kingdom ; a mark for an ^(?«r)' the Fourth;

a match for a Richard the Second.

The fecond is a flander and falfilication, and wrefling of the law of the

land grofs and palpable : it is truly faid by a Civilian, Tortura legum pejjima^

the torture of laws is worfe than the torture of men.

Th e third is a llander and falfe charge of the parliament, that they h^d

denied to give to the King; a point of notorious untruth.

And the laft is a flander and taunting of an infinite number of the King's

loving fubjeiSts, that have given towards this benevolence and free contribu-

tion ; charging them as acceffary and co-adjutors to the King's perjury. Nay,
you leave us not there, but you take upon you a pontifical habit, and couple

your flander with a curfe; but thanks be to God, we have learned fufficiently

out of the Scripture, that as the bird flies away, fo the caufelefs curfe Ihall not

come.

For the firfl: of thefe, which concerns the King, I have taken to my felf

the opening and aggravation thereof; the otlier three I have diftributed to my
fellows.

Vol. IV. LIU Mv
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My lords, I cannot but enter into this part with fome wonder and aftonlHi-

ment, how it fliould come into the heart of a fubjedl of England to vapour

^ forth fuch a wicked and venomous flandcr againfl the King, whofe goodncfs

'and grace is comparable (if not incomparable) unto any of the King's proge-

nitors. This therefore gives me a juil and neceflary occafion to do two thijigs:

The one, to make fome reprefentation of his Majefty; fuch as truly he is found

' to be in his government, which Mr. /. S. chargeth with violation of laws ayd

liberties : The other, to fcarch and open the depth of Mr. /. S. his offence.

' Both which I will do briefly; becaule the one, I cannot exprefs fufficiendy;

and the other, I will not prefs too far.

My lords, I mean to make no panegyrick or laudative ; the King delights

not in it, neither am I fit for it: but if it were but a counfellor or nobleman,

whofe name had fuffered, and were to receive fome kind of reparation in this

high court, I would do him that duty as not to pafs his merits and juft attri-

butes (efpecially fuch as are limited with the prefent cafe) in filence: for it is

fit to burn incenfe where evil odours have been caft and raifed. Is it fo that

King 'James fliall be faid to be a violator of the liberties, laws, and cuftoms

of his kingdoms ? Or is he not rather a noble and conftant protedtor and con-

fervator of them all? I concsive this confifteth in maintaining religion, and

the true church ; in maintaining the laws of the kingdom, which is the fub-

jeft's birth-right; in temperate ufe of the prerogative; in due and free admi-

nifl:ration of juftice and confervation of the peace of the land.

For religion, we muft ever acknowledge in the firfl place, that we have

a King that is the principal confervator of true religion through the Chriftian

world. He loath maintained it not only with fcepter and fword, but likewife

by his pen ; wherein alfo he is potent.

He hath awaked and re-authorized the whole party of the reformed reli-

gion throughout Europe; which through the infolency and divers artifices and

inchantments of the adverfe part was grown a httle dull and dejedled: He
hath fummoned the fraternity of Kings to enfranchife themfelves from the u-

furpation of the See of Rome : He hath made himfelf a mark of contradidlion

for it.

Neither can I omit, when I fpeak of religion, to remember that excel-

lent a6l of his Ma'jefty ; which though it were done in a foreign country, yet

the church of God is one, and the contagion of thefe things will foon pafs leas

and lands: I mean, in his conftant and holy proceeding againft the heretick

Forjiius, whom (being ready to enter into the chair, and there to have au-

thorized one of the moft peftilent and heatheniih herefies that ever was begun)

his Majefty by his conftant oppofition difmounted and pulled down. And I

am perfuaded there fits in this court one whom God doth the rather blefs for

being his Majefty's inftrument in that fervice,

I CANNOT remember religion and the church, but I muft think of the

feed-plots of the fame, which are the univerfities. His Majefty, as for learn-

ing amongft Kings, he is incomparable in his perfon; fo likewife hath he been

in his government a benign or benevolent planet towards learning : By whofe

influence thofe nurferies and gardens of learning (the univerfities) were never

more in flower nor fruit.

For the maintaining of the laws, which is the hedge and fence about the

liberty of the fubjeft, I may truly afiirm it was never in better repair. He
doth concur with the votes of the nobles ; Nclu?nus leges Angliae mutare.

He is an enemy of innovation. Neither doth the univerfality of his own
knowledge carry him to negled: or pafs over the very forms of the laws of

the
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the land. Neither was there ever King, I am perfuaded, that did confult fo

iLott with his judges, as my lords that fit here know well. The judges are a

"kind of council of the King's by oath and ancient inftitution; but he ufcth

them Co indeed: he confers regularly with them upon their returns from their

vifitations and circuits: he gives them liberty, both to inform him, and to de-

^jibate matters with himj and in the fall and conclufion commonly relies on
' their opinions.

As for the ufe of the prerogative, it runs within the ancient chanels and

bank-s: Ibme things that were conceived to be in fome proclamations, commif-
fions, and patents, as overflows, have been by his wifdom and care reduced ;

whereby, no doubt, the main chanel of his prerogative is fo much the ftronger,

F'or evermore overflows do hurt the chanel.

As for adminilb-ation of juftice between party and party, I pray obferve

thefe points. There is no news of great feal or lignet that flies abroad for

countenance or delay of caufes; protedions rarely granted, and only upon great

ground, or by conlent. My lords here of the council and the King himfelf

meddled not (as iiath been ufed in fonner times) with matters of meti?n and

fuiim, except they have apparent mixture with matters of eftate, but leave them
to che King's courts of law or equity. And for mercy and grace (without

which there is no llaiiding before juftice) we ice the King i:iow hath reigned

twelve years in his white robe, without almoft any afperlion of the crimfon

dye of blood. There fits my Lord Hobart that ferved attorney fcven years. I

fervcd with him. We were fb happy, as there pafTed not through our hands

any one arraignment for treafon ; ai:id but one for any capital offence, which

was that of the hovA Sanquhar ; the nobleft piece of juflice (one of them)

that ever came forth in any King's time.

As for penal laws, which lie ;;s fnares upon the fubjedts, and which were

as a nemo jcit to King Henry VII; it yields a revenue that will fcarce pay for

the parchment of the King's records at Wejlminjler.

And laflly for peace, we fee manifeflly his Majefty bears fome refemblance

of that great name, a Prince of peace : he hath preferved his fubjeds during

his reign in peace, both within and without. For the peace with ftates abroad,

we have it vfqiie ad fatictafem : and for peace in the lawyers phrafe, which

count trefpafTes and forces and riots to be contra paceni ; let me give your lord-

Oiips this token or tafte, that this court where they fhould appear had nevet

lefs to do. And certainly there is no better llgn of omnia bene^ than when this

court is in a llill.

But, my lords, this is a fea of matter; and therefore I mufl give it over,

and conclude, that there was never King reigned in this nation that did better

keep covenant in preferving the liberties and procuring the good of his people:

io that I muft need fay for the fubjedls of England,

O fortunatos nimium Jiia fi bona nori7it
;

As no doubt they do both know and acknowledge it; whatfoever a few turbu-
j

lent difcourfes may through the lenity of the time take boldnefs to Ipeak.
,

And as for this particular, touching the benevolence, wherein Mr./. «S. doth .

afTign this breach of covenant, I leave it to others to tell you what the King
may do, or what other Kings have done ; but I have told what our King and ^

my lords have done : which I fay, and fay again, is fo far from introducing a j

new precedent, as it doth rather corredt and mollify and qualify former prece- £

dents. -\

Now
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Now, Mr./. S. let me tell you your fault in few words: for tlut I am

perfuuded you fee it already, though I woo no man's repentance ; but I fliall

as much as in me is, cherilh it where I find it. Your oftcnc&hath three piits

kjiit together: ' i ^

Your llander.

Your menace, and

Your comparifon.

For your flander,. it 13 no lefs than that the King is perjured in his coroiu-

tion oath. No greater offence than perjury; no greater oath than that ef a

coronation, I leave it ; it is too great to aggravate.

Your menace, that if there were a Bullinghrokej or I cannot tell what,

there were matter for him, is a veiy feditious paffage. You know well, that

howfoevcr Henry the Fourth's aft by a lecret providence of God prevailed,

yet it was but an ufurpation ; and if it were polfible for fuch a one to be this

day, (wherewith it feems your dreams are troubled) I do not doubt his end

wou'd- be upon the block; and that he would fboner have the ravens fit upon

ills head at London-Bridge, than the crown at IFeJltnin/ler. And it is not

your interlacing of your God forbid, that will falve thefe feditious fpeeches:

neither could it be a fore-warning, becaufe the matter was pait and not revo-

cable, but a very flirring up and incenfing of the jieople. If I fliould fay to

you, (for example) if thefe times were like fome former tlnies, of King ^en-
ry VIII. or fome other times, which God forbid, Mr. l.S. it would coftyou

your life; I am fu-e you would not think this to be a gentle warning, but ra-

ther that I ince-ifed the court againfl you.

And for your comparifon with Richard II, I fee you follow the example of

them that brought him upon the llage, and into print in Queen Elizabeth'%

time, a moft prudent and admirable Queen. But let me intreat you, that

when you will fpeak of Queen Elizabeth or King 'Ja?nes; you would compars

them to King Henry VII. or King Edivard I. or fome other parallels to wliich

they are alike. And this I would wifli both you and all to take heed of, how
you fpeak feditious matter in parables, or by tropes or examples. There is a
thing in an indidtment called an innuendo; you muft beware how you beckon

or make figns upon the King in a dangerous fenfe> but I will contain my felf

and prefs this no farther. I may hold you for turbulent or prefumptuous

;

but I hope you are not difloyal: you are gracioufly and mercifully dealt v/ith.

And therefore having now opened to my lords, and (as I think) to your own
heart and confcience, the principal part of your offence, (which concerns the

King) I leave the reft, which concerns the law, .parliament, and the fubjedls

that have given, to Mr. Serjeant and Mr, Sollicitor.

THE
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C H A R G E
O FOWEN

Indided of High Treafon in the King's BENCHi

B Y

Sir FRANCIS BACON, Kt.

His MAJESTY'S Attorney-General.

TH E treafon wherewith this man ftandeth charged, is for the kiiid and

nature of it ancient, as ancient as there is any law of E?igland; but in

the particular, late and upftart : and again, in the manner and boldnefs

of the prefent cafe, new and unheard of till this man. Of what inind he i^

now, I know notj but I take him as he was, and as he ftandeth charged.

For high treafon is not written in ice; that when the body relcnteth, the im-
preffion fliould go away.

In this caufe the evidence it felf will fpend little time : time therefore will

be beft fpent in opening fully the nature of this treafon, with the circum-

ilances thereof; becaufe the example is more than the man. I think good

therefore by way of inducement arid declaration in this eatufe to open unto the

court, jury and hearers, hve things.

The firil is the clemency of the King; becaufe it is news, and a kind of
rarity to have a proceeding in this place upon treafon : and perhaps it may be

marvelled by fome, why after fo long an intermiffion it fliould light upon this

fellow, being a perTon but contemptible, and a kind of venomous fly, and a

hang-by of the feminaries.

The fecond is, the nature of this treafon, as concerning the fa!Sl, which
of all kinds of compafling the King's death I hold to be the moll: perilous,

and as much difFering from other confpiracies as the lifting up of a thouland

hands againft the King (like the giant Briareus) differs from lifting up one

or a few hands.

Tn E third point that I will Ipeak unto is the doftfihe or opinion, which is

the ground of this treafon; wherein I will not argue or fpcak like a divine or

fcholar, but as a man bred in a civil life : and to fpeak plainly, I hold the

opinion to be fuch that deferveth rather deteftation than contcftatron.

The fourth point is the degree of this man's offence, which is more pre-

fiimptuous than I have known any other to have fallen into in this kind, and

hath a greater overflow of malice and treafon.

And fifthly, I will remove fomewhat that may feem to qualify and exte-

nuate this man's offence ; in that he hath not aifiirmed fimply that it is lawful

to kill the King, but conditionally; that if the King be excommunicate, it is

lawful to kill hiai, which raaketh little difference either in law or peril.

Vol. IV. M m m m Tot^
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For the King's clemency, I have faid it of late upon a good occafion,' ar»!

i {[\\\ fpeak it widi comfort: I have now ferved his Majefly's follicitor and

attorney eight years and better; yet this is tlie firft time that ever I^avG in

evidence againft a traytor at this bar or any other. There hath not wanted

matter in that party of tlie fiibjefts whence this kind of offtnce floweth to irri-

tate the Kii>g: he hath been irritated by the powder of trcafon, which might
have turned judgment inio fury. He hath been irritated by wicked and rnon-

Ib'ous libels >, irritated by a general inibhncy and prefumption fh the Papifts

throughout ' the land; and Vet I fee his Majefty keepeth Caefa?'% rule: Nil
mahy quatri ddl ejj'i' fimiles fui, & me 7nei. He leaveth them 10 be like them-
felves; :<ind he ffcmaincth like himfclf, and ftriveth to overcome evil v/ith good-

nefs.. A' f}:fa!nge thing, bloody opinions, bloody dodtrines, bloody examples,

and yet the government I'till unftaincd with blood. As for this Given that is

brought in queltion, though his perfon be in his condition contemptible
; yet

we fee by miferable examples, that thefe wretciies which are but the fcum of

the earth, have been able to ftir earthquakes by muithering of prince^^ : and if

it were in cafe of contagion, (as this is a contagion of the heart and foul) a

rafcal may bring in a plague into the city as well as a great man : fo it ii not

the perfon, but the matter that is to be conlidercd.

For the treafon itfelf, which is the fecond point, my defire is to open it in.

the depth thereof, if it were polTible; but it is bcttomlefs: and fo the civitkw
faith, conjurationes omnium proditionum odiojijjimac (S pcrniciofijfunae, Againft

hoflile invafions and the adherence of fubjeds to enemies, Kings can arm..

Rebellions muft go over tlie bodies of many good fubjeds before they can hurt

the King: but confpiracies againft the perfons of Kings are like thiinder-lx)lrc

that ftrike upon the fudden, hardly to be avoided. Major metus a fmgulis

(faith he) quam ab U7iiver/is. There is no preparation againft them: and that

preparation, which may be of guard or cuiiody, is a perpetual mifery. And
therefore they that have written of the privileges of ambafladors and of the

amplitude of fafe-conduds have defined, that if an ambaflador or a man that

Gometh in upon, the higheft fafe-conduds do pradife matter of fedition in a

ftate, yet by the law of nations he ought to be remanded; but if he cgnfpirc

•againft the life of a prince by violence or poifon, he is to be jufticed : ^ua
odium eji omni privikgio majus. Nay, even amongft enemies, and in the

moft deadly wars, yet neverthelefs confpiracy and affalTmation of princes Iiath

been accounted villanous and execrable.

The manners of conipiring and corapafling the King's death are many:
but it is moft apparent, that amongft all the reft this furm.ounteth. Firft,

becaufe it is grounded upon pretenced religion ; which is a trumpet that in-

ftameth the heart and powers of a man with daring and refolution more than

any thing elfe. Secondly, it is the hardeft to be avoided : for when a particu-

lar confpiracy is plotted or attempted againft a King by fome one or fome few
confpirators, it meets with a number of impediments. Commonly he that

hath the head to devife it, hath not the heart to undertake it : and the perfon

that is ufed, fometimes iiileth in courage; fometimes faileth in opportunity j

fometimes is touched with remorfe. But to publifti and maintain, that it

may be lawful for any man living to attempt the life of a King, this dodrine
is a venomous fop; or as a legion of malign ipirits; or an univerfal temptation;

doth enter at once into the hearts o^ all that arc any way prepared, or of any
predifpofuion to be traytorsr fo that whatfoever faileth in anyone, is fuppliedi

in many. If one man faint, another will dare : if one man hath not ihe op-J

portunity, anotlicr hath: if one man relent, another will be defperate. And
.:

*•
tliirdly.
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thirdly, particular confpiracies have their periods of time, within which, if

they be not taken, they vanilh} but this is endkfs, and importeth perpetuity

cf ipringing confpiracies. And fo much concerning the nature ot the fadt.

For the tliird point, which is the dodrine; that upon an excommunication

of the Pope, with fentence of depofing, a King by any fon of j4Jam may be

ilaughtered; and that it is juilice and no murther; and that their fubjedis are

abiblved of their allegiance, and the Kings themfelves expofed to fpoil and
prey. I faidiacfore, that I would not argue the fubtiliy of the queftion: it is

rather to be fpoken to by way of accufation of the opinion as impious, than

by way of dilpute of it as doubtful. Nay, I fay it deferveth rather fome
lioly war or league amongft all Chriftian princes of either religion for the ex-

tirpating and razing of the opinion, and the authors thereof, from the face of

the earth, than the ilyle of pen or fpecch. Therefore in this kind I will fpeak

to it ii few words, and not otherwifc. Nay, I proteft, if I were a Papift I

fliould fay as much : nay, I fliould fpeak it perhaps with more indignation and

feeling. For this horrible opinion is our advantage, and it is their reproach^

. auvl will be their ruin.

This monfter of opinion is to be accufed of three moft evident and molT:

miferablc llandcrs.

First, Of the flander it bringeth to the Chriftian faith, being a plain plan-

tation of irreligion and atheifm.

Secondly, The fubverfion which it introduceth into all policy and go-

. vernment.

Thirdly, The great calamity it bringeth upon Papifts themfelves j of

which the more moderate fort as men mif-led are to be pitied.

For the firil, if a man doth vifit the foul and polluted opinions, cufloms,

or pradices of Heathenifm, Mahometifmj and Hcrefy, he ihall find they do

not attain to this height. Take the examples of damnable memory amongft
the Heathen. The profcriptions in Rome of Sylla, and afterwards of the

'T7'iu?nvirs^ what were they.? They were but of a finite number of perfons,

and thofe not many that were expofed unto any man's fword. But what is

that to the profcribing of a King, and all that fliall take his part? And what
Was the reward of a foldier that amongft them killed one of the profcribed .?

A finall piece of money. But what is now the reward of one that fi'-all kill

a King.? The kingdom of heaven. The cuftom among the Heathen that

was moft fcandalized was, that fometimes the prieft facrificed men; but yet

youilTalinot read of any priefthood that facrificed Kings,

The Mahometans make it a" part of their religion to propagate their fed:

by the fword ; but yet f^ill by honourable wars, never by villanies and fecret

murthers. Nay, I find that the Saracen prince, of whom the name of the

aflafiins is derived, which had divers vot;uies at commandmait, whidi he fent

and employed to the killing of divers princes in the eaft, (by one of whoirt

Amiirath the firft was llain, and Eduard tlie fii-jl of England was wounded^

was pat down and rooted out by a common confent ^f -tlie Mahometan
jjfinccs.

* Tht, Anabaptift^ (it is true) come neareft, For they profefs the pulling

down of mngifi rates; and they can chaunt the pfalirij To bind their Kings in

thaiiis, and their nohu's in fetters nf iron. This is the glory Oi the fliints, much
like the temporal authority that the Pope challengeth over princes. But this

is the diflcrencc, that that is a furious and fanatical fury, and this is a fad; and
fokmn mifthief: he imagineth mij'chief as a kwy a law li^e mifchief

As
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As for the defence which they do make, it doth aggravate the fin, and

turneth it from a cruelty towards man to a blafpheniy towards God. For to

fay that all this is in ordine ad fpiritualc, and to a good end, and ior the I2I-

vation of fouls, it is diredlly to make God author of evil, and to draw him
into the likenefs of the prince of darknefs; and to fay with thofe that Saint

Paul fpeaketh of. Let us do evil that good may come thereof. Of whom the

apoltle faith definitively, that their damnation is jitjl.

For the deftroying of government univerfally, it is moft e^ent, tliat it is

not the cafe of proteftant princes only, but of catholick princes likevvife; as

the King hath excellendy let forth. Nay, it is not the cafe of princes. only,

but of all fnbjedls and private perfons. For touching princes, let hiliory be

pcrufed, what hath been the caufes of excommunication ; and namely, this

tumour of it, (the depofing of Kings;) it hath not been for herefy and fchlfm

alone, but for collation and inveftitures of bilhopricks and benefices, intruding

upon ecclefiaftical pofi'efiions, violating of any ecclefiaftical perfon or liberty.

Nay, generally they maintain it, that it may be for any fin : fo tha^ the dif-

ference wherein their dodtors vary, that fome hold that the Pope hath his tem-

poral power immediately, and others but in ordine ad fpirituale, is but a de-

lulion and an abufe. For all cometh to one. What is there that may not be

made fpiritual by confequence; efpecially when he that giveth the lentence

may make the cafe ? and accordingly hath the miferable experience followed.

For this murthering of Kings hath been put in pradtice, as well againft papift

Kings as proteflant : Save that it hath pleafed God fo to guide it by his ad-

mirable providence; as the attempts upon papift princes have been executed,

and the attempts upon proteflant princes have tailed, except that of the Prince

of Orajjge: And not that neither, until fuch time as he had joined too faft

with the Duke of Anjoti and the papifts.

'

The reft is wanting*

THECHARGE
O F

Sir FRANCIS BACON, the KING's Attorney-General,

againft Mr. Lwnfden, Sir John We?itworth, and Sir yobn
Holies, for fcandal and traducing of the King's juftice in

the proceedings againft lVeJlo?i, in the S t a r-C h a m b e r,

10 NQve?nb. 161 5.

T
charge is this:

H E offence wherewith I Hiall charge the three ofi^enders at the

bar, is a mifdemeanor of a high nature, tending to the defacing

and fcandal of juftice in a gieat caufe capitaK The particular

The
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The King amongft many his princely virtues is known to excel in that

proper virtue of the imperial throne, which is juflice. It is a royal virtue

which doth employ the other three cardinal virtues in her (ervice. Wildom
to difcover, and difcern nocent or innocent: fortitude to profecute and exe-

cute: temperance, fo to carry juftice as it be not palTionate in the purfuit,

nor confufed in involving perlbns upon light fufpicion, nor precipitate in time.

For this his Majefty's virtue of jultice Cod hath of late raifed an occafion,

and eredled 2^ it were a fl:age or theatre much to his honour for him, to

Ihew it, and adl it in the purfuit of the untimely death of Sir Thomas Over-

bury, and therein cleanfing the land from blood. For, my lords, if blood

fpilt pure doth cry to heaven in God's ears, much more blood dehled witli

poifon.

This great work of his Majefty's juflice, the more excellent it is, your

lordfliips will foon conclude the greater is the otfence of any that have fought

to affront it or traduce it. And therefore, before I defcend unto the charge

of thele offenders, I will fet before your lordfliips the weight of that which
they have fought to impeach; fpeaking fomewhat of the general crime of

impoifonment, and then of the particular circumftances of this feft upon O-
verbury ; and thirdly and chiefly, of the King's great and worthy care and

carriage in this buiinefs.

This offence of impoifonment is moft truly figured in that device or de-

fcription, which was made of the nature of one of the Rojnan tyrants, that he

was lutum jlmgiiine maceratum, mire mingled or cemented with blood : for as

it is one of the higheft offences in guiltinefs, fo it is the bafeft of all others in

the mind of the offenders. Treafons, magnum aliquid fpeSlant : They aina

at great things; but this is vile and bafe. I tell your lordfliips what I have

noted, that in all God's books, (both of the old and new teftament) I find

examples of all other offences and offenders in the world, but not any one of

an impoifonment or an impoifoner. I find mention of fear of cafual impoi-

fonment: when the wild vine was flired into the pot, they came complaining

in a fearful m.anner; Mafter mors in olla. And I find mention of poilbns of

beafts and ferpents; the foifbn of afps is wider their lips. But I find no ex-

ample in the book of God of impoifonment. I have fometime thought of

the words in the pfalm, let their table be made a /hare. Which certainly is

mofl true of impoifonment ; for the table, the daily bread, for which we pray,

i^ turned to a deadly fnare: but I think rather that that was meant of the trea-

cliery of friends that were participant of the lame table.

But let us go on. It is an offence, my lords, that hath the two fpurs of

oiTend'mg; Jpes perjic'iefidi, Oiiid /pes cela?2di : It is eafily committed, and eafily
'

concealed.

It is an offence that is taJiquam fagitta noBe volans; it is the arrow that

flies by night. It difcerns not whom it hits: for many times the poifon is

laid for one, and the other takes it; as in Sander's, cafe, where the poifoned

apple was laid for the mother, and was taken up by the child, and killed the

child: and fo in that notorious cafe, whereupon the ftatute of 22 Hen. Vlll.

cap. 9. was made, where the intent being to poifon but one or two, poifon

'as put into a little veffel of barm that ftood in the kitchen of the bifliop of

lochefieri houfe; of which barm pottage or gruel was made, wherewith

feventeen of the bifliop's family were poilbned: nay, divers of the poor that

came to the bilhop's gate, and had the broken pottage in alms, were likewiie

noifoned. And therefore if any man will comfort himfelf or think with

uimfclf, here is great talk of impoifonment, I hope I am fafe; for 1 have no -

Vol. IV. N n n n
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enemies; nor I have nothing that any body fhould long for. Why? Tliat h
ail one; for he may fit at table by one for whom poifon is prepared, and have

a drench of his cup, or of his pottage. And fo, as the poet faith, concidit

infelix cilieno 'vulnere; he may die another man's death. And therefore it was

mofl gravely, and judicioufly, and properly provided by that ftatnte, that im^-

poifonment ihould be high treafon ; becaufe whatfoever offence tendeth to the

utter fubverfion and diflblution of human fociety, is in the nature of high

treafon.

Lastly, It is an off^ence that I may truly fay of it, ?2on eji nofiri generis^

nee janguinis. It is (thanks be to God) rare in the ifle of Britain: it is nei-

ther of our country, nor of our church ; you may find it in Rome or Itad.

There is a region, or perhaps a religion for it: and if it fliould come amongft

us, certainly it were better living in a wildernefs, than in a court.

For the particular fadl upon Overbury. Firft, for the perfon of Sir Thomai
Overbury: I knew the gentleman. It is true, his mind was great, but it

moved not in any good order; yet certainly it did commonly fly at good

things ; and the greateft fault that I ever heard by him, was, that he made
his friend his idol. But I leave him as Sir Thomai Overbury.

But take him as he was the King's prifoner in the Toiver; and then /ce

how the cafe ftands. In that place the ftate is as it were refpondent to make
good the body of a prifoner. And if any thing happen to him there, it may
(though not in this cafe, yet in fome others) make an afperfion and reflection

upon the flate it felf. For the perfon is utterly out of his own defence ; his

own care and providence can ferve him nothing. He is in cuftody and pre-

fervation of law; and we have a maxim in our law, (as my lords the judges

know) that when a ftate is in prefervation of law, nothing can deftroy it, or

hurt it. And God forbid but the like fliould be for the perfons of thofe

that are in cuftody of law; and therefore this was a circumftance of great

aggravation. ' 'Jib oi

Lastly, To have a man chafed to death in fuch manner (as it appears

tiow by matter of record; for other privacy of the caufe I know not) by poi-

fon after poifon, firft rofeaker, then arfenick, then mercury fublimate, then

fublimate again; it is a thing would aftonilh man's nature to hear it. The
jpoets feign, that the Furies had whips, that they were corded with poifonous

fnakes; and a man would think that this were the very cafe, to ha\e a maa
tied to a poft, and to fcourge him to death with fnakes: for fo may truly be

termed diverfity of poifons.

Now I will come to that which is the principal; that is, his Maiefly's

princely, yea, and as I may truly term it, facred proceeding in this caufe.

Wherein I will firft fpeak of the temper of his juftice, and then of tlie

ftrength thereof.

First, It pleafed my Lord Chief Juftice to let me know, (that which I

heard with great comfort) which was the charge that his Majefty gave to

himfelf firft, and afterwards to the commiffioners in this cafe, worthy certainly

to be written in letters of gold, wherein his Majefty did forerank and make it

his prime direftion, that it ftiould be carried without touch, to any that was
innocent : nay more, not only without impeachment, but without afperfion

:

which was a moft noble and princely caution from his Majefty ; for men*s
reputations are tender things, and ought to be like Chrift's coat, without
feam. And it was the more to be refpedled in this cale, becaufe it met with
two great perfons j a nobleman that his Majefty had favoured and advancedj

and his lady being of a great and honourable houfe : though I diink it be true,

due
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that the writers fay, that there is no pomegranate Co fair or io found, but may
have a perifhed kernel. Nay, I fee plainly, that in thofe excellent papers of

his Majefty's own hand writing, being as fo many beams of juflice ifluing

from that virtue which doth fliine in him; I fay, I fee it was fo evenly car-

ried without prejudice, (whether it were a true accufation of the one part, or

a practice of a falfe acculation on the other) as flicwed plainly that his Ma-
jefty's judgment was tanqtuvn tabula rafa, as a clean pair of tables, and his

ear tanqiiarn jamia upcrta, as a gate not lide open but wide open to truth, as

it fliould be by little and little difcovered. Nay, I fee plainly, that at the firll

(till farther light did break forth) his Majefty was little moved with the firll

tale, which he vouchfafeth not fo much as the name of a tale ; but calleth it

a rumour, which is an hccdlefs tale. ,,
•,

As f jr the ftrength or refolution of his Majefly's juflice, I mnft tell your
lordlhips plainly; I do not marvel to fee Kings thunder out juftice in cafes

of treafon, when they are touched themfelves; and that they are vmdices
doloris proprii : but that a King fliould pro amore jujlitiae only, contrary to

the tide of his own affection, for the prefervation of his people, take luch care

of a cau(e of juftice, that is rare and worthy to be celebrated far and near.

For, 1 think, I may truly affirm, that there was never in this kingdom, nor
in any other kingdom, the blood of a private gentleman vindicated, cum
tanto motu regni^ or to fay better, ciun tanto plauj'u regni. If it had con-
cerned the King or Prince, there could not have been greater nor better com-
milTioners to examine it. The term hath been almofb turned into zjujlitium^

or vacancy; the people themfelves being more willing to be lookers on in this

bufinefs, than to follow their own. There hath been no care of difcovery

omitted, no moment of time loft. And therefore I will conclude this part

with the faying of Solomon^ gloria Dei celare rem^ & gloria Regis fcrutari

rem. And his Majefly's honour is much the greater for that he hath Ihewed
to the world in this bufinefs as it hath relation to my Lord of Sojnerjet, (whofe
cafe in no fort I do prejudge, being ignorant of the fecrets of the caufe, but
taking him as the law takes him hitherto, for a fufpedt,) I fay, the King
hath to his great honour fliewed, that were any man in fuch a cafe of blood,

as the lignet upon his right hand, (as the Scripture fays) yet would he pull

him oft.

Now will I come to the particular charge of thefe gentlemen v^hofe quali-

ties and perfons I refpeit and love; for they are all my particular friends: But
now I can only do this duty of a friend to them, to make them know their

fault to the full.

And therefore, firft, I will by way of narrative declare to your lordfhips

the fadl, with the occafion of it ; then you fliall have their confefBons read,

upon which you are to proceed, together with fome collateral teftimonies

by way of aggravation : and laftly, I will note and obferve to your lordfliips,

the material points which I do infift upon for their charge, and fo leave

them to their anfwer. And this I will do very briefly, for the cafe is not

perplexed.

That wretched man Wejlon^ who was the adlor or mechanical party in

this impoifonment, at the firft day being indidted by a very fubltantial jury

of feledled citizens, to the number of nineteen, who found billa 'uera, yet

neverthelefs at the firft flood mute : but after fome days intermitTion, it pleafed

God to cafl out the dumb devil, and that he did put himfelf upon his trial i

and was by a jury alfo of great value, upon his confeffion, and other tefti-

wionies, found guilty: fo as thirty-one fuffieient jurors have pafTed upon him.

Where-



328 CHARGEAGAINST
Whereupon judgment and execution was awarded againft liim. After tlm',

Ijeing in preparation for another world, he fent for Sir Thomas Oi'erbin .

father, and falling down upon his knees, with great rcmorfc ami compunc-

tion, asked him forgivenefs. Afterwards, again, of his own motion, ddircd

10 have his like prayer of forgivenefs recommended to his mother, who
"was ahfent. And at both times, out of the abundance of his heart, con-

"feffed that he was to die juftly, and that he was worthy of deatl). And
after again at his execution (which is a kind of fealing-timc of confeflion:))

•even at the point of death, (although there were tempters about him, as you
fliall hear by and by) yet he did again confirm publickly, that his exami-

nations were true, and that he had been juftly and honourably dealt witli.

Here is the narrative, which induceth the charge. The charge it fclf, i.

this.

M.L. Whose offence flands alone fingle (the offetice of the other two
being in confort; and yet all three meeting in their end and center, which

was to interrupt or deface this excellent piece of juftice:) M. L. I fay, mean
while, between WeJlon% landing mute and his trial, takes upon him to make
a moil falle, odious, and libellous relation, containing as many untruths, as

lines, and iets it down in writing with his own hand, and delivers it to

ISAx. Henry Gibb, of the bed-chamber, to be put into the King's hand; iii

which writing he doth falfify and pervert all that was done the firft day at th.c

arraignment of WeJlo7i; turning the pike and point of his imputations, piinci-

pally upon my Lord Chief Juftice of England; whofe name (thus occurring)

I cannot pafs by, and yet I cannot fkill to flatter. But this 1 will fay of him,

and I would fay as much to ages, if I fliould write a flory; that never man's

perfon and his place were better met in a bufinefs, than my Lord Coke and

my Lord Chief Juftice, in the caufe of Overbury.

Now, my lords, in this offence of M. L. for the particulars of thefe fian-

derous articles, I will obferve them unto you when the writings and exami-.

jiations are read; for I do not love to fet the glofs before the text. But in

general I note to your lordfhips, firft, the perfon of M. L. I know he is a

Scots gentleman, and thereby more ignorant of our laws and forms: But

I cannot tell whether this doth extenuate his fault in refpe6t of ignorance,

or aggravate it much, in refpeft of prefumption ; that he would meddle in

that that he underffood not : but I doubt it came not out of his quiver;

feme other man's cunning wrought upon this man's boldnefs. Secondly, I

may note unto you, the greatnefs of the caufe, wherein he being a private

mean gentleman, did prefume to deal. M. L. could not but know to what
great and grave commifiioners the King had committed this caufe; and that

his Mrjefty in his wifdom would cxpedl return of all things from them to-,

whofe trull he had committed this bufinefs. For it is the part of commif- .

fioners, as well to report the bufinefs, as to manage the bufinefs ; and then,

his Majeily might have been fiire to have had all things well weighed, and
truly informed: and therefore it flioukl have been far from Af. L. to hr.'.c

preliimed to have put forth his hand to fo high and tender a bufinef:, wbiwli

was not to be touched but by employed hands. Thirdly, I note to your

lordfliips, that this infufion of a flander into a King's ear, is of all forms. q|";

libels and flanders, the worft. It is true, that Kings may keep fecrcr ''• m-

informations, and then no man ought to enquire after them, vvhile ti.

ihrined in their breafl. But where a King is pleafed that a man fliall .

for his firlfe information; there, I C^y, the falfe information to a King ex-

ceeds in offence the falfe information of iiny other kind; being a kind (flncc
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We are in matter of poifon) of impoifonment ofa King's ear. And thus much
for the otfcnce of M. L.

For the offence of aS. W. and H. I. which I faid was in confort, it was

fliortly this. At the time and place of the execution of Wcjlon, to fupplant

}iis Chriftian refolution, and to fcandalize the juflice already paft, and jjer-

haps to cut off" the thread of that which is to come ; thefe gentlemen, with

others, came mounted on horfeback, and in a ruffling and facing manner,

put themfelves forward to re-examine IFejhn upon qucilions : and what que-

rtions ? Diredlly crofs to that that had been tried and judged ; for what was
the point tried ? That JVeJhn had poiibned Overbury. What was S. W.'s

queilion ; whether IVeJlon did poifon Overbury or no ? A contradidory di-

red:ly : Wejlon anfvvered only, that he did him wrong ; and turning to the

Iheriff", faid, You prom ifed me I Ihould not be troubled at this time. Never- ••«li+s

thelels, he prefled him to anfwer ; laying he defu-ed to know it, that he
might pray with him. I know not that aS'. W. is an ecclefiaffick, that he

ihould cut any man from the communion of prayer. . And yet for all this

vexing of the fpirit of a poor man, now in the gates of death; PVejlon vvt-

verthelefs ftocd conffant, and laid, I die not unworthily ; my Lord Chief Juffice

hath my mind under my hand, and he is an honourable and jufl judge. This

is S. V/. his offence.

For il.I. he was not {xi much a queftioniftj but wrought upoh the

others queffions, and like a kind of confeffor, wilhed him to difcharge his

conlcience, and to fatisfy the world. What world ? I marvel ! it was fure

the world at Tyburn. For the world lA Guild-Hall, and the world at Lon-
don, was fatisfied before ; tejie the bells that riuig. But men have got a fa-

Ihion no^v-a-days, that two or three bufy-bodies will take upon them the

name of the world, and broach their own conceits, as if it were a general ',

opinion. Well, what more? When they could not work upon //^^^0;/, then \

H. I. in an indignation turned about his horfe (when the other was turning

over the ladder) and laid, he was forry for fuch a conclufion : that was to .t,^b„

have the ffate honoured or juffitied ; but others took and reported his words
in another degree : but that I leave, feeing it is not confeffed.

H. I. his offence had another appendix, before this in time; which was
that at the day of the verdidt given up by the jury, he alfo would needs

give his verdidt, faying openly, that if he were of the jury, he would doubt

what to do. Marry (he faith) he cannot tell well \vhether he Ipake this be-

fore the jury had given up the verdidt, or after; wherein there is little gained.

For whether H. 7. were a pre-juror or a poft-juror, the one was as to pre-judge

the jury, the other as to taint them.

Of the offence of thefe two gentlemen in general, your lordlliips muil
give me leave to fay, that it is an offence greater and more dangerous than

is conceived. I know well that as we have no Spanijh inquilltions, nor juftice

in a corner ; fo we have no gagging of men's niouths at their death ; but

that they may fpeak freely at the lall hour ; but then it muff come from
the free motion of the party, not by temptation of queflions. The quelfions

that are to be aJked, ought to tend to farther revealing of their own or

others guiltiiiels ; but to ufe a queffion in the nature of a falfe interro-

gatory, to fallify that which is r«yW/tvz/^, is intolerable. For that were to

erett a court or commilTion of review at Tvburn, againft the Kim^'s-Bcnc/j at

Wejif/iinjler. And belides, it is a thing vain and idle : for if they anfwer ac-

cording to the judgment paft, it adds no credit; or if it be contrary, it

Vol. IV, Oooo - derogateth
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derogateth nothing : But yet it fubjedeth the majefly of juftice, to populai-

and vulgar talk and opinion.

My lords, thefe are great and dangerous offences ; for if we do not main-

tain juftice, juflice will not maintain us.

But now your lordfliips ihall hear the examinations themfelves, upon which

I fhall have occafion to note fome particular things, e^c.

THE

CHARGE',
By way of Evidence,

B Y

Sir FRANCIS B^CON,
His majesty's Attorney-General,

+ The Lord Bcfore thc Lord-High-Steward f and the Peers ; againfVFr^«-

i^ZTJ-lLcl ces Countefs of Somerfety concerning the poifoning of

Eafer;v"? ^^^ Thomas Overbury.
Earl oiBridg

nuattr.

IT
may pleafe your grace, my LordHigh Steward oi 'England, and you my

lords the peers

:

I AM very glad to hear this unfortunate lady doth take this courfe,

to confefs fully and freely, and thereby to give glory to God and to juftice.

It is (as I may term it) the noblenefs of an offender to confefs j and there-

fore thofe meaner perfons upon whom juftice paffed before, confeffed not,

Ihe doth. I know your lordfliips cannot behold her without compaffion :

many things may move you, her youth, her perfon, her fex, her noble

family ; yea, her provocations (if I fliould enter into the cauie it felf) and

furies about her; but chiefly her penitency and confeflion. But juftice is

the work of this day; the mercy-feat was in the inner part of the temple ;

the throne is publick. But fince this lady hath by her confeflion prevented

my evidence, and your verdidt, and that this day's labour is eafed ; there

refteth in the legal proceeding, but for me to pray that her confeflion may be

recorded, andjudgment thereupon.

But becaufe your lordfliips the peers are met, and that this day and to-

morrow are the days that crown all the former juftice ; and that in thefe

great cafes it hath been ever the manner to refpedl honour and fatisfaclion, as

well as the ordinary parts and forms of juftice ; the occafion it felf admo-
niflieth me to give your lordfliips and the hearers this contentment, as to'

''- make
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make declaration of the proceedings of this excellent work of the King's juftice,

from the beginning to the end.

It may pleafe your grace, my Lord High Steward of £/7?-Az«^.- this is now
the fccond time, within the fpace of thirteen years reign of our happy fove-

reign, that this high tribunal feat (ordained for the trial of peers) hath been
opened and eredted, and that with a rare event, fupplied and exercifed bv
one and the fame perfon, which is a great honour unto you, my Lord Steward.

In all thismean time the King hath reigned in his white robe, not fprink-

led with any one drop of the blood of any of his nobles of this kingdom.
Nay, fuch have been the depths of his mercy, as even thofe noblemens bloods

(againft whom the proceeding was at Wmchefler) Cobbam and Grc\\ were
attainted and corrupted, but not fpilt or taken away ; but that they remained ..-^r, ,•,

—
rather fpeftacles of juftice in their continual imprifonment, than monuments
of jufticein the memory of their fuffering.

It is true that the objeds of his juftice then and now were very differing :

for then it was the revenge of an offence againft his own perfon and crown,
and upon perfons that were male-contents, and contraries to the ilate and
government j but now it is the revenge of the blood and death of a parti-

cular fubjedl, and the cry of a prifoner ; it is upon perfons that were highly

in his favour ; whereby his Majefly, to his great honour, hath fliewed to

the world, as if it were written in a fun-beam, that he is truly the lieute-

nant of him with whom there is no refpeft of perfons j that his affedlions

royal, are above his atfedlions private j that his favours and nearnefs about

him are not like popifh fandluaries, to privilege malefadlorsj and that his

being the beft mafter in the world doth not lett him from being the befl

King in the world. His people, on the other fide, may fay to themfelves,

I will lie' down in peace, for God, the King, and the Law, proteft me
againft great and fmall. It may be a difcipline alfo to great men, efpecially

fuch as are fwoln in their fortunes from fmall beginnings, that the King is

as well able to level mountains, as to fill valleys, if fuch be their defert.

But to come to the prefent cafe: The great frame of juftice (my lords)

in this prefent adion, hath a vault, and hath a iiage ; a vault, wherein thefe

works of darknefs were contrived ; and a ftage, with fleps, by which it was
brought to Ught.

For the former of thefe, I will not lead your lordfliips into it, becaufe I

will engrieve nothing againfl a penitent; neither will I open any thing

againft him that is abfent. The one I will give to the laws of humanity,

and the other to the laws of juflice: for I fhall always ferve my mafter with

a good and fincere confcience, and I know, that he accepteth befl. There-
fore I will referve that till to-morrow, and hold myfelf to that which I cal-

led the flage or theatre, whereunto indeed it may be fitly compared : for

that things were firfl contained within the invilible judgments of God, as

within a curtain, and after came forth, and were adted mofl worthily by the

King, and right well by his miniflers.

Sir 'Thomas Overbury was murthered by poifbn, September 15. 1613.
This foul and cruel murder did for a time cry fecretly in the ears ofGod;
but God gave no anfwer to it, otherwife than by that voice, (which fome-

time he ufeth ;) which is -uo.v populi, the fpeech of the people : for diere

went then a murmur that Overbury was poifoned ; and yet the fame fub-

mifs and low voice of God (the fpeech of the vulgar people) was not with-
out a counter-tenor or counter-blaft of the devil, who is the common au-

tlior both of murder and llander ; for it was given out tha6 Overbury was

dead
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dead of a foul difeafe j and his body (wliich they had made corpm Judaic

cum with their poifons, fo as it had no whole part) muft be faid to be le-^

profed with vice, and fo his name poifoned as well as his body. For as to

diflblutenefs, I have not heard the gendeman noted with it ; his faults were of

infolcncy, turbulency, and the Hke of that kind.

Mr; AN time there was fome induftry ufed (of which I will not now fpeak)

to lull aflecp thole that were the revengers of tlie blood, the father and the

brother of the murdered. And in thefe terms things flood by the fpace of

two years, during which time God did fo blind the two great procurers,

, and dazzle them with their grcatnefs, ai^d blind and nail fafl the adtors and

inflruments with fecurity upon their proteftion, as neither the one looked

about them, nor the other flirred or fied, or were conveyed away, but re-

mained here flill, as under a privy arreft of God's judgments ; infomuch as

Franklin, that fliould have been lent over to the Pal/grave with good ftore

of money, was by God's providence, and the accident of a marriage of hi^,

diverted and flayed.

But about the beginning of the progrefs the lafl fummer, God's judg-

ments began to come out of their depths. And as the revealing of murder

is commonly fuch as a man faid, a Domino hoc JaBum eji; it is God's ivork,

and it is mar'velkus in our eyes : fo in this particular it was mofl admirable

;

for it came forth lirfl by a complement, a matter of courtefy. My Lord of

Shrcwjhiiry ^ that is now with God, recommended to a counfellor of flate^

(of fpecial trufl by his place) the late lieutenant * Helnioijje^ only for ac-

quaintance, as an honefl and worthy gentleman, and defired him, to "know

him, and to be acquainted with him. That counlellor anfwered him civilly,

that my lord did him a favour, and that he fliould embrace it willingly j

but he mud let his lordfhip know, that there did lie a heavy im.putation upon

that gentleman, HelwiJJe; for that Sir 'Thomas Overbiiry, his prifoner,

was thought to have come to a violent and an untimely death. When this

Ipeech was reported back by my Lord of Shrcivjbiiry to Hekvije^ perctijit

' illico animiim, he was flrucken with it : and being a politick man, and of

likelihood doubting that the matter would break forth at one time or

other, and that others might have the ftart of him, and thinking to make
his own cafe by his own tale, relblved with himfelf upon this occafion, to

difcover unto my Lord of Shrewsbury, and that counfellor, that there was

an attempt (whereunto he was privy) to have poifoned Overbury, by the

hands of his under-keeper, Wefton ; but that he check'd it, and put it by,

and dilTuaded it. But then he left it thus, that it was but as an attempt, or

an untimely birth, never executed ; and as if his own fault had been no

more, but that he was honefl in forbidding, but fearful of revealing and im-

peaching, or accufing great perlbns : And fo with this fine point thought

to fave himfelf.

But that counfellor of eflate wifely confidering that by the lieutenant's

own tale it could not be fimply a permifTion or weaknefs ; for that Wejion

was never difplaced by the lieutenant, notwithflanding that attempt j and

coupling the fequel by the beginning, thought it matter fit to be brought be-

fore his Majefly, by whofe appointment Helwijfe fet down the like decla-

ration in writing.

Upon this ground the King playeth i'o/owo^'s part, gloria Dei celare rem,

* Called in Sir H. VVoUorCz Rdiq. p. 413. El-vis. In Sir A. WeUen\ Court ofK James, p. 107. El-

'u:aits. In Aulic. Coquin. p. 141. E^i'MMii. In Sir W. DugdaUh Baron, oi England, itm. 2. p. 415- El-

ivayes. In Baker, Tdvii, p. 434,



COUNTESS OF SOMERSET. 333

^ gloria Regis invejligare rem^ and fets clown certain papers of Iiis owa
hand, which I might term to be clc'va jufiitiae^ keys of juiUcc ; nnd may
fove both for a precedent for Princes to imitate, and for a direction for

judges to follow. And his Majefty carried the balance with a conftant and
Aeady hand, evenly and without prejudice, whether it were a true accu'-

lationofthe one part, or a pradlice and fadlious fcandal of the other: Which
^ writing, becaufe I am not able to exprefs according to the worth thereof, I

will defire your lordlhips anon to hear read.

This excellent foundation of juftice being laid by his Majefty 's own hand,

it was referred unto fome counfcllors to examine fai-ther ; who gained fome
^degrees of light from Wejlon^ but yet left it imperfecl.

After it was referred to Sir Edward Coke^ Chief Juftice of the King's-

Bench, as a perfon beft pradtifed in legal examinations ; who took a great

deal of indefatigable pains in it without intermilfion, having (as I have heard

him lay) taken at leaft three hundred examinations in this bufinefs.

But thefe things were not done in a corner, I need not fpeak of them.

It is true that my Lord Chief Juftice, in the dawning and opening of the light,

finding the matter touched upon thefe great perfons, very difcreetly be-^

came fuitor to the King, to have greater perfons than his own rank joined

with him ; whereupon your lordftiips, my Lord High Steward oi England, my
Lord Steward of the King's Houfe, and my Lord Zouch, were joined with him.

Neither wanted there (this while) pradice to fupprcfs teftimony, to

deface writings, to weaken the King's relblution, to flander the juftice, and
the like. Nay, when it came to the firft folemn adt of juftice, which was
the arraignment of JVefton, he had his leftbn to ftand mute, which had ar-

refted the whole wheel of juftice : but this dumb devil, by the means of

Ibme difcreet divines, and the potent charm of juftice together, was call out

;

neither did this poifonous adder ftop his ear to thele charms • but relented, and
yielded to his trial.

Then followed the other proceedings of juftice againft the other offenders.

Turner, HelwiJJe, Fra7iklin.

But all thefe being but the organs and inftruments of this fadl, (the adlors,

and not the authors) juftice could not have been crowned without this laft

adt againft thefe great perfons j clfe JVeJlons. cenfure or prediction might have

been verified, when he laid, he hoped the fmall flies lliould not be caught,

and the greater efcape. Wherein the King, being in great ftraits between

the defacing of his honour, and of his creature, hath (according as he ufeth

to do) cholen the better part, referving always mercy to himfelf.

Th e time alio of juftice hath had its true motions. The time until this

lady's deliverance was due unto honour, Chriftianity, and humanity, in re-

fpedt of her great belly. The time lince was due to another kind of deli-

verance too J which was, that fome caufes of eftate which were in the

womb, might likewife be brought forth, not for matter of juftice, but for

reafon of ftate. Likewife this laft procraftination of days had the like

weighty grounds and caufes.

But Imy lords) where I fpeak of a ftage, I doubt I hold you upon the ftage

too long. But before I pray judgment, I pray your lordftiips to hear the King's

papers read, that you may fee how well the King was infpired, and how nobly

he carried it, that innocency might not have lb much as afperlion,

Frances, Countefs oi Sotnerjet, hath been indidled and arraigned, asaccelTary

before the fadt, for the murder and impoifonment of Sir Thomas Overbury^

and hath pleaded guilty, and confeft^eth the indidtment : I pray judgment

againft the prilbner.

Vol. IV. Pppp THE
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Sir FRANCIS B^CON,
His majesty's Attorney-General,

^y way of evidence before the Lord High Steward and the

Peers, againft Robert Earl of Somerfety concerning the

poifoning of Overbury.

IT
may pleafe your grace, my Lord High Steward of E}?gI(iJ7d, and you

my Lords the peers
;
you have here before you Robert Earl of Sotner/et,

to be tried for his life, concerning the procuring and confenting to the

impoifonment of Sir 'Thomas Overbury, then the PCing's prifoner in the tower

of London, as an acceifaiy before the fact.

I KNOW your lordfliips cannot behold this nobleman, but you muft remem-

ber his great favour with the King, and the great place that he hath had and

born, and muft be fenfible that he is yet of your number and body, a peer as

you are ; fo as you cannot cut him oft" from your body but with grief; and

therefore that you will expedl from us, that give in the King's evidence, found

and fufficient matter of proof to fatisfy your honours and confciences.

And for the manner of the evidence alfo, the King our mafter (who

among his other virtues excelleth in that virtue of the imperial throne, which

isjuftice) hath given us commandment that we fhould not expatiate, nor

make invedlives, but materially purfue the evidence, as it conduceth to the

point in queftion ; a matter that, tho' we are glad of fo good a warrant, yet

we fliould have done of ourfelves : for far be it from us, by any ftrains of wit

or art to feekto play prizes, or to blazon our names in blood, or to carry the

day otherwife than upon juft grounds. We fhall carry the lanthorn of juftice

(which is the evidence) before your eyes upright, and be able to lave it from

being put out by any winds of evafions, or vain defences, that is our part ; not

doubting at all, but that this evidence in itfelf will carry that force as it fliall

little need advantages or aggravations.

My lords, the courfe which I ihall hold in delivering that which I ftiall £iy

(for I love order) is this:

First, I will fpeak fomewhat of the nature and greatnefs of the oftence

which is now to be tried; and that the King, however he might ufe this

gentleman heretofore, as die fignet upon his linger, (to ufe the fcripture-

phrafe) yet in this cafe could not but put him oft", and deliver him into the

hands ofjuftice.

Secondly, I will ufe fome few words touching the nature of the proofs,

which in fuch a cafe are competent.

Th I rdly, I will ftate the proofs.

And laftly, I will produce the proofs, either out of the examinations and

matters in writing, or witnefles "viva voce.

For



CHARGE AGAINST THE EARL OF SOMERSET. 335

For the offence itfclf, it is of crimes (next unto high trcal()n) thegreateft;

it is the foulen: of felonies. And take this offence with the circumftanccs, it

hath three degrees or ilages ; that it is murder ; tliat it is murder by impoi-

fonment ; that it is murder committed upon the King's prifbner in th.e tower :

I might fay, that it is murder under the colour of friendfliip ; but that is a

circumffance moral ; I leave that to the evidence itfelf

For murder, my lords, the firfl record of juftice which was in the world

was a judgment upon murder in the perfon of yldain'^ firfl-born, Cain : and

though it were not puniflied by death, but with baniihment and mark of ig-

nominy, in refpcdl of the primogeniture, or of the population of the world;

or other points of God's fecret will, yet it was adjudged, and was, as I faid,

the firfl record of juflice. So it appeareth likewife in fcripture, that the mur-
der of j-foner by Joab, though it were by David refpited in relpecl of great

fervices paft, or realbn of flate, yet it was not forgotten. But of this I will

lay no more. It was ever admitted, and fo ranked in God's own tables, that

murder is of offences between man and man (next to treafdn and difobe-

dience of authority, which fome divines have referred to the firfl fable, be-

cauie of the lieutenancy of God in princes and fathers) the greatelf

,

For impoifonment, I am forry it fhould be heard of in this kingdom : it

is not 7ioJlri generis nee Jangninis : it is an Italian crime, fit for the court of

Rorne^ where that perfon that intoxicateth the Kings of the earth with his

cup of poifon in heretical dodlrine, is many times really and materially in-

toxicated and impoifoned liimfelf.

Bar it hath three circumflances, which make it grievous beyond other

murders: whereof the firft is, that it takes a man In full peace, in God's and
the King's peace : he thinks no harm, but is comforting nature v/ith refedtioa

and food ; fo that (as the fcripture faith) his table is made a fnare.

The fecond is, that it is eafily committed, and eafily concealed; and on
the other ilde, hardly prevented, and hardly difcovcred : for murder by vio-

lence, princes have guards, and private men have houfes, attendants, and
arms : neither can fuch murders be committed but cum fonitu, and with fbme
overt and apparent adl that may difcover and trace the offender. But for

poilbn, the faid cup itfelf of princes will fcarce ferve, in regard of many poi-

ibns that neither difcolour nor diftafle; and fo paffeth without noiie or obfer-

vation.

And the lafl is, becaufeit contalneth not only the deflrudtion of the ma-
liced man, but of any other

; ^ds rnodo tutus erit ? For many times the poi-

fon is prepared for one, and is taken by another : fo that men die other mens
deaths ; concidit infelix alicno 'cithiere : and it is as the pfalm calleth it, fagitta

noSte 'volans \ the arrow that flies by night, it hatli no aim or certainty.

Now for the third degree of this particular offence, which is, that it was
committed upon the King's prifbner, who was out of his own defence, and
merely in the King's protection, and for whom the King and ffate was a kind

of refpondent ; it is a thing that aggravates the fault much. For certainly, my
Lord of Somerfet, let me tell you this, that Sir Thomas Overbury is the firll

inau that was murdered in the tower oi hondon, fince the murder of the

two young pi-inces.

For the nature of the proofs, your lordfliips muft confider, that impoi-

fonment, of offences is the moft fecret ; fo fecret, as if in all cafes of impoi-

fonment you fhould require teflimony, you were as good proclaim impunity :

T will put book examples.

WHd
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Who could have impeached Lwia, by teftimony, of the impoifonlng of

the figs upon the tree, which her hufband was wont, for hlspleafurc, to gather

with his own hands ?

Who would have impeached Tarifatjs for the pcifoningof one Hdc of the

knife that flie carved with, and keeping the other Ude clean ; lb that hericlf diii

eat of the fame piece of meat that the lady did that (he did impoifon ? The
cafes are infinite, (and indeed not fit to be fpoken of) of the fecrccy of im-

poifonments •, but wife triers mull take upon them, in thefc fecret cafc^;, 60-

lomon's fpirit, that where there could be no witnelfes, colledlcd the aiit by the

affedion.

But yet we are not to come to onecafe: for tl:>at which your lordlhips arc to

try, is not the adt of impoifonment, (for that is ckjuc to your hand ;) all liic

world by law is concluded to fay, that Overbury was impoifoned by JVeflon.

But the queftion before you is of the procurement only, and of the abetting

(as the law termeth it) as acceffary before the fiadt : which abttting is no

more but to do or ufe any adl: or means, which may aid or conduce unto tlie

impoifonment.

So that it is not the buying or making of the poifon, or the preparing,

or confedling, or commixing of it, or the giving or fending or laying the

poifon, that are the only adts that do amount unto abetment. But if there

be any other adl or means done or uled to give the opportunity of impoi-

fonment, or to facilitate the execution of it, or to flop or divert any impedi-

ments that might hinder it, and this be with an intention to accomplifh

and atchieve the impoifonment ; all thcfe are abetments, and acceflaries be-

fore the fadl. I will put you a familiar example. Allow there be a conlpi-

racy to murder a man as he journeys by the ways, and it be one man's part

to draw him forth to that journey by invitation, or by colour of fome bufinels

;

and another takes upon him to difiiiade fome friend of his, whom he had
"^

a purpofe to take in his company, that he be not too ftrong to make his de-

fence ; and another hath the part to go along with him, and to hold him
in talk till the firft blow be given : All thcfe, my lords, without fcruple are

abettors to this murder, though none of them give the blow, nor aiCfl to give

the blow.
' My lords, he is not the hunter alone that lets flip the dog upon the deer,

but he that lodges the deer, or raifes him, or puts him out, or he that fets a

toil that he cannot efcape, or the like.

But this, my lords, little needethin thisprefent cafe, where there is fuch

a chain of adls of impoifonment as hath been feldom feen, and could hardly

have been expedted, but that greatnefs of fortune maketh commonly groffne^

in oifending.

To defcend to tlie proofs themfelves, I (hall keep this courfe.

First, I will make anarrativeor declaration of the fact itfelf.

Secondly, I will break and diflribute tlie proofs as they concern the

prifoner.

And thirdly, according to that diflribution, I will produce them, and

read them, or ufe them.

So that there is nothing that I (hall fay, but your lordfhip, my Lord of

Somerfet, (hall have three thoughts or cogitations to anfwer it : Firlt, when
I open it, you may take your aim. Secondly, when I dillribute it, you may
prepare your anfwers without confufion. And laftly, when I produce the

witnefTes or examinations themfelves, you may again ruminate and re-adviie

how to make your defence. And this I do the rather, l>ecaule yourme-
i morv
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piory or underftanding may not be oppreffed or overladen with length of evi-

deijfce, 'or with confulion of order. Nay more, when your lordfljip fliall

make your anfwers in your time, I will put you in mind (when canie fhall

be) of your omitlions.

First, therefore, for the fimplc narrative of the fa(fl:, Six'Tho. Overbury

for a time was known to have had great interell and great fricndfhip with my
'Loxdoi Somerpt, both in his meaner fortunes, and aftor: infomuch as he was

a kind of oracle of direction unto him; and if you will believe his own vaunts,

(being of an infolent thrafonical difpofition) he took upon him,, that the for-

tune, reputation, and underftanding of this gentleman (who is well known to

have had a better teacher) proceeded from his company and counfel.

And this friendftiip refted not only in converfation and bufinefs of court,

but likcvvife in communication of fecrets of eftate. For my Lord of SomerJ'ef,

at that time exercifing (by his Majefty's fpecial favour and truft) the office of

the fccretary provifionally, did not forbear to acquaint Overkiry with the King's

pacquets of dilpatches from all parts, Spain, France, the hoiv Countries, Sec.

And this not by glimpfes, or now and then rounding in the ear for a favour,

but in a fettled manner: pacquets were fent, fometimes opened by my lord,

fometimes unbroken unto Overkiry, who perufed them, copied, regiltred them,

made tables of them as he thought good: fo that I will undertake, ^le time

was when Overkiry knew more of the fecrets of ftate than the council-table

did. Nay, they were grown to fuch an inwardntfs, as they made a play of

all the world befides themfelves: fo as they had ciphers and jargons for the

King^. the Queen, and all the great nien; ihings feldom ufed, but either by

princes and their emballidors and minifters, or by fuch as work and praclife

agfeinft, or at Icafl upon princes.
' BfijT underftand me, my lord, I fhall not charge you this day with any

jdilloyalty ; only I fiy this for a foundation, that there was a great communi-
cation of fecrets between you and Overhury, and that it had relation to matters

of eftate, and the greateft caufes of this kingdom.

But, my lords, as it is a principle in nature, that the beft things are in

"their corruption the worft, and the fweeteft wine makes the fharpeft vinegar;

fo fell it out with them, that this excefs (as I may term it) of friendftiip

ended in mortal hatred on my Lord of 8on:erjet\ part.

For it fell out, fome twelve months before Overkiry's imprifonment in the

tower, that my Lord of Somerfet was entered into an unlawful love towards

his unfortunate lady, then Countefs of Ejfex : which went fo far, as it was

then fecretly projedled (chiefly between my Lord Privy Seal and my Lord of

Somerfet) to effedl: a nullity in the marriage with my Lord of EjJ'cx, and fo

to proceed to a marriage with Somerjet.

This marriage and purpofe did Oi'tr/^z/ry mainly oppugn, under pretence

to do the true part of a friend, (for that he counted her an unworthy woman;)
but the truth was, that Overbury, who (to fpeak plainly) had little that was

folid for religion or moral virtue, but was a man polFefled with ambition and

iVain-glory, was loth to have any partners in the favour of my Lord of ^s-

merjet, and efpecially not the houfe of the Howards, againft whom he had al-

>^ays profcfled hatred and oppofition: So all was but miferable bargains of am-
^j|ion.

^ And, my lords, that this is no finifter conilrudion, will well appear unto

_^you, when you ftrall hear that Overbury makes his brags to my Lord of Somer-

^ty that he had won him the love of the lady by his letters and induftry : io

far was he from cafes of confcience in this matter. And certainly, my lords.

Vol. IV. 0^*1 4 ^ how-
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howfoever the tragical milery of that poor gentleman Overbury ought fome-

what to obliterate his faults: yet becaufe we are not now upon point of civility,

but to difcover the face of truth to the face of juftice; and that it is material

to the true underftanding of the flate of this caufe ; Overbury was naught and

corrupt, the ballads mufl be amended for that point.

But to proceed; when Overbury faw that he was like to be difpoirtfTed of

my lord here, v/hom he had pollefled fo long, and by whofc greatnefs he had

promifed hinifelf to do wonders; and being a man of an unbounded and im-

petuous fpirit, he began not only to dilTuade, but to deter him from that love

and marriage; and finding him fixed, thought to try ftronger remedies, fup-

pofing that he had my lord's head under his girdle, in refpect of tommunica-

tion of fecrets of eftate, or (as he calls them himfelf in his letters,) fecrets of

all natures; and therefore dealt violently with him, to make him defift, witii

menaces of difcovery of fecrets, and the like.

Hereupon grew two flreams of hatred upon Overbury; the one, from

the lady, in refpedt that he croffed her love, and abufed her name, which are

furies to women ; the other, of a deeper and more mineral nature, from my
Lord of SomerJ'ct himfelf; who was afraid of Overburf% nature, and that if

he did break from him and fly out, he would mine into him and trouble his

whole fortunes.

I MIGHT add a third flream from the Earl of Northampton s ambition,

who defires to be firft in favour with my Lord of Somerfet; and knowing O-
verbury\ malice to himfelf and his houfe, thought that man muft be removed

and cut off. So it was amongft them refolved and decreed that Overbury

mufl die.

Hereupon they had variety of devices. To fend him beyond fea, upon
occafion of employment,, that was too weak ; and they were fo far from giving

way to it, as they crofled it. There refted but two ways, quarrel or allault,

and poifon. For that of affault, after feme propofition and attempt, they paffed

from it; it was a thing too open, and fubjed: to more variety of chances. That
of poifon likewife was a hazardous thing, and fubjedl to many preventions and
cautions; elpecially to fuch a jealous and working brain as Overbury had, ex-

cept he were firif fafl in their hands.

Therefore the way was firfl to get him into a trap, and lay liim up,

and then they could not mifs the mark. Therefore in execution of this plot,

it was deviled, that Overbury fliould he defigned to fome honourable employ-

ment in foreign parts, and fliould under-hand by the Lord of Somerfet be en-

couraged to refufc it; and fo upon that contempt he fl:iould be laid prifoner in

the tower, and then they would look he fliould- be clofe enough, and death

fliould be his bail. Yet were they not at their end. For they conlidered,

that if there was not a fit lieutenant of the tower for their purpofe, and like-

wife a fit undei-keeper of Ovierbury : Firft, they fliould meet widi many im-
pediments in the giving and exhibiting the poifon. Secondly, they fliould be
expofed to note and obfervation that might difcover them. And thirdly, O-
verbury in the mean time might write clamorous and furious letters to other

his friends, and fb all might be difappointed. And therefore the next link of
the chain was to dilplace the then lieutenant Waade^ and to place Hdivijjc a.

principal abettor in the impoifonment : again, to difplace G.7t, that was the

luider-keeper in PFaade's time, and to place IVcJion, who was the principal

ador in the impoifonment: and tliis was done in fuch a while (that it may
appear to be done, as it were with one breath ;) as there v/ere but fifteen days

between the commitment of Overbury^ the difplacing of Waadc^ tlie placing

of
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of Helivi/Je, the difplacing of Cary the undcr-keepcrj the placing of Wcjlon^

and the firft poifon given two days after.

Then when they had this poor gentleman in the tower clofe prifoner,

where he could not efcape nor ftir, where he could not feed but by their hands,

where he could not fpeak nor write but through their trunks^ then was the

time to execute the laft adt of this tragedy.

Then mull Franklin be purveyor of the poifon?, and procure five, fiy,

fevcn feveral potions, to be fure to hit his complexion. Then muft Mrs. Tur-
fier be the fay-miftrefs of the poifons to try upon poor beafts, what's prefent,

and what works at dillance of time. Then mult V/ejhn be the tormenter,

and chafe him with poifon after poifon
;

poiibn in falts, poifon in meats, poi-

fon in fvveetmeats, poifon in medicines and vomits, until at laft his body was
almoft come, by ufe of poifons, to the ftate that Mithridatess body was by

the ufe of treacle and prelervatives, that the force of the poifons were blunted

upon him: Wc/ion confeifing, when he was chid for not difpatching him, that

he had given him enough to poifon twenty men. Laftly, becaufe all this

alked time, courfes were taken by Sotnerfet, both to divert all means of Over-

burf?, delivery, and to entertain Overbiiry by continual letters, partly of hopes

and projedls for his delivery, and partly of other fables and negotiations; fome-

what like fome kind of perfons, (which I will not name) which keep men in

talk of fortune-telling, when they have a felonious meaning.

And this is the true narrative of this adt of impoifonment, which I have

fummarily recited.

Now for the diftribution of the proofs, there are four heads of proofs to

prove you guilty (my Lord of Sometjet) of this impoifonment ; whereof two
are precedent to the imprifonmcnt, the third is prefent, and the fourth is fol-

lowing or fubfequent. For it is in proofs as it is in lights; there is a direct

light, and there is a reflexion of light, or back-light.

The firft head or proof thereof is, That there was a root of bitternels, a

mortal malice or hatred, mixed with deep and bottomlefs fears, that you had
•towards Sir Thomas Overbiiry.

The fecond is. That you were the principal adlor, and had your hand in

all thofe aAs, which did conduce to the impoifonment, and which gave op-

portunity and means to effedt it; and without which the impoifonment could

never have been, and which could ferve or tend to no other end but to the

impoifonment.

The third is, That your hand was in the very impoifonment itfelf, which
is more than needs to be proved ; that you did diredl poifon ; that you did de-

liver poifon ; that you did continually hearken to the fuccefs of the impoifon-

ment; and that you fpurred it on, and called for difpatch when you thought

it lingred.

And laftly, That you did all the things after the impoifonment, which may
detedl a guilty confcience for the Imothering of it, and avoiding puniftiment

for it, which can be but of three kinds : That you fuppreffed, as much as in

you was, teftimony : That you did deface, and deftroy, and clip and mifdate

all writings that might give light to the impoifonment; and that you did tly

to the altar of guiltinefs, which is a pardon, and a pardon of murder, and a

pardon for your felf, and not for your lady.

In this, my lord, I convert my fpeech to you, becauie I would have you

attend the points of your charge ; and fo of your defence the better. And two
of thefe heads I have taken to my felf, and left the other two to the King's

two ferjeants.

For
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For the firfl main part, which is the mortal hatred coupled witli fear>. that

was in my Lord of Sowerfct towards Overhury^ although he did palliate it

with a great deal of hypocrily and diffimulation even to the end; Llh-ill prove

it (my lord flevvard, and yoa my lords and peers) manifeftly by matter both

of oath and writing. The root of this hatred was that that hath coft many a

man's life; that is, fear of difcoveriiig fecrets: Secrets (I fay) of a high and
dangerous nature ; wherein the comfe that I will hold fliall be this

:

First, I will fliew that fuch a breach and malice was between my lord

and Overbury, and that it burit forth into violent menaces and threats on both

lides.

Secondly, That thefe fecrets were not Kght, but of a high nature; for I

will give you the elevation of the pole. They were fuch as m^y Lord of So-

jnerjet for his part had made a vow, that Overbury Ihould neither live in court

nor country. That he had likewifc opened himfelf and his own fears fo far,

that if Overbury ever came forth of the tower, either Overhiny or himfelf

muft die for it. And of Overbury s part, he had threatned my lord, that

whether he did live or die, my lord's fliame lliould never die, but he would
leave him the moft odious man of the world. And farther, that my lord was
like enough to repent it, in the place where Overbury wrote, which was the

tower Q& London. He was a true prophet in that; fo here is the height of the

fecrets.

Thirdly, I .will fhew you, that all the king's bufinefs was by my lord

put into Overbury s hands; fo as there is work enough for fecrets, whatfbever

they were : And like princes confederates, they had their ciphers and jar-

gons.

An d laftly, I will fliew you that it is but a toy to fay that the malice was •

only in refpedt he fpake diflionourably of the lady ; or for doubt of' breaking

the marriage: for that O^oerbury was a co-adjutor to that love, and the. Lord
of Somerjet was as deep in Ipeaking ill of the lady as Overbury. And again,

k was too late for that matter, for the bargain of the match was then made
and paft. And if it had been no more but to remove Overbury from diflurb-

ing of the match, it had been an eafy matter to have banded over Overbury

beyond feas, for which they had a fair v/ay; but that would not ferve their

turn.

And la^flly, periculum pericido vincifur, to go fo far as an impoifonment,

muft have a deeper malice than flafhes : for the caufe muft bear a proportioa

to the effed:.

For the next general head of proofs, which confifts in ads preparatory

to the middle adis, they are in eight feveral points of the compafs, as I may
term it.

First, That there were devices and projedls to difpatch Overbury, or to

overthrow him, plotted between the Countefs oi Somerjet, the 'EixX.oi Somer-

fet, and the Earl of Northampton, before they fell upon the impoifonment

:

for always before men fix upon a courfe of mifchief, there be Ibme rejedions j

but die he muft one way or other.

Secondly, That my Lord of Somerfet was a principal pradifer (I muft
fpeak it) in a moft perfidious manner, to fet a train or trap for Overbury to

get him into the Tower; without which they never durft have attempted the

impoifonment.

Thirdly, That the placing of the lieutenant Helwiffe one of the impoi-

foners, and the difplacing of Waade, was by the means of my Lord of ,So-

merjet.

Fourthly,
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Fourthly, That the placing of /Vc/lon the Under-keepef, who u*as the

principal impoilbner, and the dilplacing of Gary, and the doiiig of all this

within fifteen days after Overhiry's commitment, was by the means and coun-

tenance of my Lord of Somer/'ct. And thcfe two were the adivc inftrumcnts

of tlie impoifonment : and this was a bufincfs that the lady's power could not

reach unto.

Fifthly, That bccaufe there muft be a time for the tragedy to be adled,

and chiefly becaufe they would not have the poifons work upon the fudden

;

and for that the flrength of O'-oerburfs nature, or the very cultom of receiving

poifon into his body, did overcome the poifons that they wrought not fo faft

;

therefore Overbury muft be held in the tower. And as my Lord of Somcrfct

got him into the trap, fo he kept him in, and abufed him with continual

hopes of liberty ; and diverted all the true and eifedual means of his liberty,

and made light of his ficknefs and extremities.

Sixthly, That not only the plot of getting Overbury into the tower, and

the devices to hold him and keep him there; but the ftrange manner of his

clofe keeping (being in but for a contempt) was by the device and means of

my Lord of Somerfet, who denied his fiither to fee him, denied his fervants

that offered to be fliut up clofe prifoners with him ; and in effect handled it fo,

that he was clofe prifoner to all his friends, and open and expofed to all his

enemies.

Seventhly, That the advertifement which my lady received from time

to time from the lieutenant or Wejion, touching Overbury ^ ftate of body or

health, were ever fent up to the court, though it were in progrefs, and that

from my lady: fuch a thirft and liftening this lord had to hear that he was

diipatchcd.

Lastly, There was a continual negotiation to fet Overbury'^ head on

work, that he fhould make fome recognition to clear the honour of the lady;

and that he fhould become a good inftrument towards her and her friends: all

which was but entertainment ; for your lordfliips ftiall plainly fee divers of my
Lord of Northampton's letters (whole hand was deep in this bulinefs) written

(I muft fay it) in dark words and claufes; that there was one thing pretended

and another intended ; that there was a real charge, and there was fomewhat

not real ; a main drift and a diflimulation. Nay farther, there be fome paf-

fages which the peers in their wifdom will difcern to point diredly at tlie im-

poifonment.

After this inducement followed the evidence itfelf.

• Vol, IV. Rrrr M I S C E L-
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MISCELLANIES.
tw . —

CERTAIN

OBSERVATIONS
U P O N ALIBEL,

\ Publifhed this prefent Year, 1592.

INTITULED

A DECLARATION of the True Causes

of the GREAT TROUBLES,
Prefuppofed to be intended againft the R E A L M of

ENGLAND.

IT
were jufl and honourable for princes being in wars together, that hovv-

foever they profecute their quarrels and debates by arms and adls of hof-

tility; yea, though the wars be fuch, as they pretend the utter ruin and
overthrow of the forces and flates one of another, yet they fo limit their paf-

iions as they preferve two things facred and inviolable ; that is, the life and

good name each of other. For the wars are no maflacres and confufionsj but

they are the higheft trials of right j when princes and ftates that acknowledge

no fuperior upon earth, flaall put themfelves upon the juftice of God for the

deciding of their controverfies by fuch fuccefs, as it fhall pleafe him to give on
either lide. And as in the procels of particular pleas between private men,
all things ought to be ordered by rules of civil laws ; fo in the proceedings of

the war nothing ought to be done againft the law of nations, or the law of

honour; which laws have ever pronounced thefe two forts of men; the one,

confpirators againft the perfons of princes; the other, liheUers againft their

good fame, to be fuch enemies of common fociety as are not to be cheriftaed,

no not by enemies. For in the examples of times, which were lefs corrupted,

we find that when in the greateft heats and extremities of wars, there have

been made offers of murderous and traitorous attempts againft the perfon of a

prince to the enemy, they have been not only rejedled, but alfo revealed : And
in like manner, when diftionourable mention hath been made of a prince be-

fore an enemy prince, by fome that have tliought therein to pleafe his humour,
he hath fhewed liimfelf contrariwife, utterly diftafted therewith, and been ;

ready to conteft for the honour of an enemy. ,2iq

According
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"" According to which nohle and magnanimous kind of proceeding, it will

be found, that in the whole courfe of her Majefty's proceeding with the King
of Spain^ fince the amity interrupted, there was never any projed- by her

Majefty, or any of her Minifters, either moved or afTented unto, for the taking

away of the life of the faid Kirig: neither hath there been any declaration or

writing of eftate, no nor book allowed, wherein his honour hath been touched

or taxed, otherwife than for his ambition ; a point which is neceffarily inter-

laced with her Majefly's own juftification. So that no man needcth to doubt,

but that thofe wars are grounded, upon her Majefty's part, upon juft and ho-

nourable caufes, which have fo juft and honourable a profecution; confidering

it is a much harder matter when a prince is entered into wars, to hold refpedt

then, and not to be tranfported with paffion, than to make moderate and juft

refolutions in the beginnings.

But now if a man look on the other part, it will appear that rather, as it

is to be thought by the foUicitation of traitorous fubjedis (which is the only

poifon and corruption of all honourable war between foreigners;) or by the

prefumption of his agents and minifters, than by the proper inclination of that

King, there hath been, if not plotted and praftifed, yet at the leaft comfort-

ed, confpiracies againft her Majefty's facred perfon; which neverthelefs God's

goodnefs hath ufed and turned, to fliew by fuch miraculous diicoveries into

how near and precious care and cuftody it hath pleafed him to receive her

Majefty's life and prefervation. But in the other point it is ftrange what a
number of libellous and defamatory books and writings, and in what variety,

with what art and cunning handled, have been allowed to pais through the

world in all languages againft her Majefty and her government; fometimes

pretending the gravity and authority of church ftories to move belief; fome-

times formed into remonftrances and advertifements of eftate to move regard

;

fometimes prefonted as it were in tragedies of the perfecutions of catholicks to

move pity; fometimes contrived into pleafant pafquils and fatires to move fport:

fo as there is no fhape whereunto thefe fellows have not transformed thera-

felves; nor no humour nor affeftion in the mind of man to which they have

not applied themfelves; thereby to infinuate their untruths and abufes to the

world. And indeed let a man look into them, and he iliall find them the

only triumphant lyes that ever were confuted by circumftances of time and

place; confuted by contrariety in themfelves, confuted by the witnefs of in-

finite perfons that live yet, and have had particular knowledge of the matters;

but yet avouched with fuch afleveration, as if either they were fallen into that

ftrange difeafe of the mind, which a wife writer defcribeth in thefe words,

jingunt fimid creduntque ; or as if they had received it as a principal precept and

ordinance of their feminaries, audaSler caliimniare femper aliquid haeret; or

as if they were of the race which in old time were wont to help themlclves

with miraculous lyes: but when the caufe of this is entered into, namely, that

there pafleth over out of this realm, a number of eager and unquiet fcholars,

whom their own turbulent and humorous nature prefleth out to feek their ad-

ventures abroad; and that on the odier fide, they are nouriftied rather in liften-

ing after news and intelligences, and in whifperings, than in any commend-
able learning: and after a time, when either their neceflitous eftate, or their

ambitious appetites importune them, they fidl on devifing how to do fome ac-

ceptable fervice to that fide which maintaineth them ; fo as ever when their

credit waxeth cold with foreign princes, or that their penfions are ill paid, or

fome preferment is in fight at which they level, ftraitways out cometh a libel,

pretending thereby to keep in life the party, which within the realm is con-

trary
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trary to the flate; (wherein they are as wife as he, that thinketh to kindle a

fire by blowing the dead aflies.) when, I fay, a man looketh into the caufe

and ground of this plentiful rield of libels, he will ceafc to marvel, conCder-

ing the concurrence which is in the nature of the feed ; as in the travail of

tilling and dreffing, yea^ and in the fitncfs of the ieafon for the bringing up
of thofe infectious weeds.

But, to verify the flxying of our Saviour, non eft diftipuha fupcr magif-

trum ; as they have fought to deprave her Majefty's government in Ker Iclf,

fo have they not forgotten to do the lame in her principal lervants and coun-

iellors; thinking belike, that as the immediate invedtives againft her Majefly

do beft fatit^fy the malice of the foreigner, fo the flander and calumniation of

her principal counfellors, agreed belt with the humours of f(jme malecontents

within the realm ; imagining alfo, that it was like they would be more fcat,-

tered here, and freelier difperfed ; and alfo lliould be lefs odious to thofe fij-

reigners which were not merely partial and paffionate; who have for the moft

part in deteitation the traitorous libellings of fubjeds directly againil: their na-

tural prince.

Amongst the reft in this kind, there hath been publifhcd this prefect year

of 1592, a libel, that giveth place to none of the reft in malice and untruths

;

tliough inferior to moft of thcni in penning and ftyle; the author having

chofen the vein of a hiieianiji, and yet being a counterfeit even- in that kind.

This libel is intitlcd, A declaration of the true caufes of the great troubles pre-

fuppofed to be intended againft the realm of England. And hath a femblance

as if it were bent againft the doings of her Majefty's ancient and worthy coun-

fellor the Lord Burleigh ; whofe carefulnefs and pains her Majefty hath ufed

in her counfels and actions of this realm for thefe thirty-four years fpace in all

dangerous times, and amidft many and mighty practices ; aiid with fuch fuc-

cefs, as our enemies are put ftill to their paper-fliot of fuch libels as thefe; tlie

memory of whom will remain in this land, when all thefe libels fhall be ex-

tindl and forgotten, according to the Scripture, memoria jiijli cia'ti laudibus^ at

impiorum nomen futrej'cet. But it is more than evident, by the parts of tlie

fame book, that the author's malice was to her Majefty and her government,

as may efpccially appear in this, that he charged not his lordihip with any par-

ticular actions of his private life, (fuch power had truth;) whereas the hbels

made againft other counlellors have principally infifted upon that part: but

hath only wrefted and detorted fuch adlions of ftate, as in times of his fervice

have been managed ; and depraving them, hath afcribed and imputed to him
the effeds that have followed; indeed, to the good of the realm, and the ho-

nour of her Majefty; though fometimes to the provoking of the malice, but

abridging of the power and means of defperate and incorrigible fubjedts.

All which flandcrs, as his lordfliip might juftly defpife, both for their

manifeft untruths, and for the bafenefs and obfcurity of the author; fo never-

thelefs, according to the moderation which his lordftiip ufeth in all things;

never claiming the privilege of his authority, when it is queftion of fatisfying

the world ; he hath been content, that they be not pafted over altogether in

filence ; whereupon I have, in particular duty to his lordfliip, amongft others

that do honour and love his lordfliip, and that have diligently obferved his

adlions, and in zeal of truth colledted, upon the reading of the faid libel, cer-

tain obfervations, not in form of a juft anfwer, left I fliould fall into the error

whereof Solomon fpeaketh thus, Anfioer not a fool in his men kind, leji thou

alfo be like him ; but only to difcover the iiulice, and to reprove and convidt

the untruths thereof.

The
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The points that I have obferved upon the reading of this libel, are thefe

following.

I. Of the fcope or drift of the libeller.

• 2. Of the prefent eftate of this realm of E77gland, whether it may be
truly avouched to be profperous or afflidted.

3. Of the proceedings againft the pretended catholicks, whether they
have been violent, or moderate, and neceffary.

4. Of the difturbance of the quiet of Chriftendom, and to what caufes it

may be juftly imputed.

5. Of the cunning of the libeller, in palliation of his malicious invediive

againft her Majefty and the ftate, with pretence of taxing only the adions of
tiie lord Burleigh.

6. Certain true general notes upon the adions of the lord Burleigh.

7. Of divers particular untruths and abufes difperfed through the libel.

8. Of the height of impudence that thefe men are grown unto, in pub-
IKhing and avouching untruths j with a particular recital of fome of them for

an affay.

I. Of the fcope or drift of the libeller.

• It is good advice, in dealing with cautelous and malicious perfons, whofe
fpeech is ever at dillance with their meanings, non quid dixerint^ fed quofpec-

tarinfy wdendum : a man is not to regard what they affirm, or what they

hold ; but what they would convey under the pretended difcovery, and what
turn they would ferve. It foundeth ftrangciy in the ears oi zn EngliJJj man,
that the miferies of the preftnt ftate of England exceed them offormer times

whatfoever. One would ftraitway think with himfelf, doth this man be-

lieve what he faith ? Or not believing it, doth he think it poffible tomake us

believe it? Surely, in my conceit, neither of both ; but his end, no doubt,

was to round the Pope and the King of Spaiji in the ear, by feeming to tell

a tale to the people oi England. For fuch books are ever wont be trans-

lated into divers languages ; and, no doubt, the man was not fo fimple as to

think he could perfuade the people of England the contrary of what they
tafte and feel. But he thought he might better abufe the ftates abroad, if

he direfled his fpeech to them who could beft convidhim, anddifprove him
if he faid untrue ; fo that as Livy faith in the like cafe, AEtolos magis, coram
quibus verba facerent, quam ad quos, penfi habere ; That the AEtolians, in

their tale, did more refpetl thole who did overhear them, than thofe to

'whom they directed their fpeech : fo in this matter this fellow cared not to be
counted a lyar by all EngliJJo, upon price of deceiving of Spain and Italy ;

for it mull: be underftood, that it hath been the general pracflice of this kind
of men many years, of the one fide, to abufe the foreign eftates, by making
them believe that all is out of joint and ruinous here in England, and that

there is great part ready to join with the invader j and on the other fide, to

make evil fuhjtMfts of £«^/..'W believe of great preparations abroad, and in

great rcadineis to be put in ad:, and fo to deceive on both fides : and this I

take to be his principal drift. So again, it is an extravagant and incredible

conceit, to imagine that all the conclufions and adtions of eftate which have
paded during herMajefty's reign, fliould be afcribed to one counfellor alone;

and to Inch an one as was never noted for an imperious or over-ruling man ;

and to lay, that though he carried them not by violence, yet he compalTed
them by device: there is no man of judgment that looketh into the nature of
thefe times, but will eafily delcry that the wits of thefe days are too much

Vol. IV. S f f f refined
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refined for any man to wnlk invilible : or to make all the world his inrftu-

inents; and therefore, no not in this point affuredly : the libeller fpakc as he

thoi;ght; but this he forefaw, that the imputation of cunning doth breed

fufnicion, and the imputation of greatnefs and fvvay doth breed envy; and

therefore finding where he was mofi: wrong, and by whofe policy and expe-

rience their plots were mod crofled, the mark he fhot at was to fee whether

he could heave at his lor^fliip's authority, by making him fufpedted to the

Queen, or generally odious to the realm ; knowing well enough for the one

point, that there are not only jealoufies, but certain revolutions in princes

minds: fo that it is a rare virtue in the rareft princes, to continue conftant

to the end in their favours and employments. And knowing for the other

point, that envy ever accompanieth greatnefs, though never fo well deferved:

and that his lordfhip hath always marched a round and a real courfe in fer-

vice,- and as he hath not moved envy by pomp and oflentation; fo hath he

never extinguiflied it by any popular or infinuative carriage of himfelf :^nd
this no doubt was his fecond drift. doao-

A THIRD drift was, toaflay if he could fupplant and weaken (by this vio-

lent kind of libelling, and turning the whole imputation upon his lordfhip)

his rclblution and courage j and to make him proceed more cauteloufly, and

not fo throughly and ftrongly againfl them ; knowing his lordfliip to be a

politick man, and one that hath a great flake to lofe.

Lastly, leftwhilel difcover the cunning and art of thisfellow, I fhould

make him wifer than he was, I think a great part of this book was paffion
;

difficile eji tacere, cum doleas. The humours of thefe men being of themfelves

eager and fierce, have, by the abort and blafting of their hopes, been

blinded and enraged. And furely this bookis, of all that fort that have been

written, of the meanefl workmanfliipi being fraughted with fundry bafe feoffs,

and cold amplifications, and other charaders of defpite ; but void of alljudg-

ment or ornament.

2. Of the prefent eflate of this realm oi England, whether it may be truly

avouched to be profperous or afHidted.

'fHE benefits of almighty God upon this land, fince the time that in his

fingular providence he led as it were by the hand, and placed in the kingdom
his fervant our Queen Elizabeth, are fuch, as not in boafling, or in confi-

dence of our felves, but in praife of his holy name,, are worthy to be both con-

fidered and confefTed, yea and regiflered in perpetual memory : notwithfland-

ing, I mean not after the manner of a panegyric to extol the prefent time :

it fliall fuffice only that thofe men, that through the gall and bitternefs of

their own heart, have loft their tafle and judgment ; and would deprive God
of his glory, and us of our fenfes, in affirming our condition to be miferable,

and full of tokens of the wrath and indignation of God, be reproved.

If then it be true, that fiemo ejl mifer, aiit felix, nifi comparatiis ; whether

we fliall (keeping our felves within the compafsof our own ifland) look into

the memories of times part, or at this prelent time, take a view of other

flates abroad in Europe ; wefliall find that we need not give place to the hap-

pinefs either of anceftors or neighbours. For if a man weigh well all the

parts of flate and religion, laws, adminiflration of jufUce, policy of govern-

ment, manners, civility, learning and liberal fciences, induflry and manual
arts, arms and provifions of wars for fea and land, trealiire, traffic, im-

provement of the foil, population, honour and reputation, it will appear

that
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that taking one part with anotlier, the flate of this nation was never more
.fiourifliing.

It iseafy to call to remembrance out of hiftories, the Kings of England,

which have in more ancient times enjoyed greateft happinefs ; befides her

Majefty's fluher and grandfather, that reigned in raie fehcity, as is frefli in me-
mory. They have been King Hcwj I. King/:?t'«r_)' II. KmgHenryll.. King
Edivardl. King Edward III. King Hetiry V. Ali wliich have been princes

of royal virtue, great felicity, and famous memory. But it may be truly af-

lirmcd, without derogation to any of thefe worthy princes, that whatloever

vve find in libels, there is not to be found in the EngUfo chronicles, a King
that hath in all refpeds laid together, reigned with fuch felicity as her Ma-
jefty hath done. For as for the firfl: three Henries, the firftcame in too foon

after a conqucll ; the fecond too foon after an Ufurpation ; and the third too

foon after a league, or barons war, to reign with fecurity and concentation.

King ^^«rv I- alfo had unr,atural wars with his brother Robert, wherein

much nobility was confumed : he had therewithal tedious wa;s in Wales; and

was not without fome other fcditions and troubles ; as namely the great con-

leftation of his prelates. King Henry II. his happincfs was much deformed

by the revolt of his (on Henry, after he had afTociated him, and of his other

fons. King Henry III. belides his continual wars in Wales, was after forty

four years reign unquieted with intricate commotions of his barons; as may
appear by the mad parliament held at Oxford, and the ad:s thereupon en-

fuing. His fon Edward I. had a more fiourifliing time than any of the

other ; came to his kingdom at ripe years, and with great reputation, after

his voyage into the Holy Land, and was much loved and obeyed, contrived

his wars with great judgment : firft having reclaimed Wales to a fettled alle-

giance, and being upon the point of uniting Scotland. But yet I fuppofe it

was more honour for her Majefly to have fo important a piece of Scotland

in her hand, and the fame with fuch juftice to render up, than it was for that

worthy King to have advanced in fuch forwardnefs the conqueft of that

nation. And for King Edward III. his Reign was vifited with much fick-

nefs and mortality ; fo as they reckoned in his days three feveral mortalities ;

one in the 22d year, another in the 35th year, and the laft in the 43d year

of his reign ; and being otherwife vidorious and in profperity, was by that

oiily crofs more afBidled, than he was by the other profpenties comforted.

Befides, he entred hardly ; and again, according to the verfe : cedebant ulti-

ma primis ; his latter times were not lb profperous. And for King Hemy V.

as his fuccefs was wonderful, lb he wanted continuance ; being exiinguillied

after ten years reign in the prime of his fortunes.

Now for her Maielly, we will firft fpeak of the blefling of continuance, as i. Cominu-

that which wanted in the happieft of thefe Kings ; and is not only a great fa-
^"'^^•

vourof God unto the prince, butalfoa fingular benefitunto the people; for that

•fentence of the Icripture, mifera natio cum multij'unt principes ejus, is inter-

preted not only to extend to divifions and diftradlions in government, but

alfo to frequent changes in fuccefilon : confidering, that the change of a

prince bringeth in many charges, which are harlli and unplealant to a great

part of the fubjeds. It appeareth then, that of the line of five hundred and

fourfcore years, and more, containing the number of twenty two Kings,

God hath already prolonged her Majelty's reign to exceed fixteen of the faid

two and twenty ; and by the end of this prefent year, (which God profper)

/lie Ihall attain to be equal with two more : during which time there have de-

ceafed four Emperors, as many French Kings j twice fo many Bifliops of

Rome.
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Rojne. Yea, every ftate inChriftendom, except Spa'uj, have received fundry

fuccefTions. And for the King oi Spain, he is waxed fo intirm, and thereby

fo retired, as the report of his death ferveth for every year's news : whereas

her Majefty (thanks be given to God) being nothing decayed in vigour of

health and ftrength, was never more able to fupply and fuftain the weight of

her affairs, and is as far as ftandeth with the dignity of her M;.jefly'& royal

flate, continually to be fe'en, to the great comfort and hearty cafe of her

people.

2. Health. SECONDLY, wc wiU mention the bleffing of health : I mean generally of

the people, which was wanting in the reign of another of thefe Kings ; which

elfe deferved to have the fecond place in happinefs, which is one of the great

favours of God towards any nation. For as there be three fcourges of God,

war, famine and peftilencej fo are there three benediftions, peace, plenty,

and health. Whereas therefore this realm hath been vifited in times paft

with fundry kinds of mortalities, (as peftilences, fweats, and other conta-

gious difcafes) it is fo, in her Majefty's times, being of the continuance

aforefaid, there was only towards the beginning of her reign fome ficknefs

between June and February in this city ; but not difperfed into any other

part of the realm, as was noted ; which we call yet the great plague ; becaufe,

that though it was nothing fo grievous and fo fweeping as it hath been fundry

times heretofore, yet it was great in refpedl of the health, which hath fol-

lowed fince : which hath been (efpecially of late years) as we began to dis-

pute and move queflions of the caufes, whereunto it fliould be afciibed, until

fuch time as it pleafed God to teach us that we ought to afcribe it only to

his mercy, by touching us a little this prefent year ; but with a very gentle

hand; and fuch as it hath pleafed him fince to remove. But certain it is,

for fo many years together, notwithftanding the great peflering of people in

houfes, the great multitude of ftrangers, and the fundry voyages by feas, (all

which hath been noted to be caufes of peflilence) the health univerfal of the

people was nevsr fo good.

3. Peace. The third bleffing is that which all the politick and fortunate Kings be-

fore recited have wanted; that is peace: for there was never foreigner lince

her Majefty's reign, by invafion or incurfion of moment, that took any footing

within the realm oi England. One rebellion there hath been only, but fuch

an one as was repreffed within the fpace of feven weeks, and did not waftc

the realm fo much as by the deftrudlion or depopulation of one poor town.

And for wars abroad, taking in thofe of Z/f//j6, thok oi New-haven, the ie-

cond expedition into Scotland, the wars oi Spain, which I reckon from the

year 86, or 87 (before which time neither had the King 0^ Spain withdrawn
his embafTadors here refiding ; neither had her Majefty received into protec-

tion the United Provinces of the Low-Countries) and the aid of France : They
have not occupied in time a third part ofher Majefty's reign ; nor confumed
paft two of any noble houfe ; whereof France took one, and Flafiders ano-

ther ; and very few befides of quality or appearance. They have fcarce

mowed down the overcharge of the people within the realm. It is there-

fore true, that the Kings aforefaid, and others her Majefty's progenitors, have
been vidtorious in their wars, and have made many famous and memoiable'
voyages and expeditions into fundry parts ; and that her Majefty, contrari-

wife from the beginning, put on a firm refolution to content herfelf within

thofe limits of her dominions which Ihe received, and to entertain peace

with her neighbour princes ; which refolution flie hath ever fince (notwith-

ftanding fhe hath had rare opportunities, juft claims and pretences, and great

and
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and mighty means) fought to continue. But if this be objeded to be the

lei's honourable fortune; lanfwer, that ever amongft the heathen who held

not the expence of blood fo precious asCiiriftians ouj.^ht: to do, the peace-

able government of ^lugitjlus Cuefar was ever as highly efleemed as the vic-

tories oi yuliiis his uncle; and that the name oi paterpatriae was ever asho-

iiouFable as that oi propagator imperii. And this I add further, that during

this inward peace of fo many years in the adlions of war before mentioned,

which her Majcfly, either in her own defence or in juft and honourable aids

hath undertaken ; the fervice hath been fuch as hath carried no note of a

people, whofe militia were degenerated through long peace ; but hath every

way anfwered the ancient reputation of the Englijh arms.

The fourth blefling is plenty and abundance : and lirft for grain, and all ^g^j''^"'^
^*"'

viftuals, there cannot be more evident proof of the plenty than this j that

whereas England was wont to be fed by other countries from the eait,

it fufficeth now to feed other countries ; fo as we do many times tranf-

port and ferve fundry foreign countries ; and yet there was never the like

multitude of people to eat it within the realm. Another evident proof

thereof may be, that the good yields of corn which haye been together

with fome toleration of vent, hath of late time invited and inticed men to

break up more ground, and to convert it to tillage, than all the penal laws

for ciiat purpofe made and ena<fled, could ever by compulfion efFedf. A third

proof may be, that the prices of grain and vidtual were never of late years

more renfonable. Now for arguments of the great wealth in all other re-

lpe(fl:s, let the points following be confidered.

There was never the like number of fair and flately houfes as have been

built and fet up from the ground fmce her Majefty's reign; infomuch, that

there have been reckoned in one fliire that is not great, to the number of

thirty three, which have been all new built within that time ; and whereof

the meaneft was never built for two thouland pounds.

There were never the like pleafures of goodly gardens and orchards,

walks, pools, and parks, as do adorn almoft every manfion-houfe.

There was never the like number of beautiful and coftly tombs and monu-
ments which are eredted in fundry churches in honourable memory of the dead.

There was never the like quantity of plate, jewels, fumptuous moveables

and fluff, as is now within the realm.

There was never the like quantity of wafle and unprofitable ground, in-

ned, reclaimed and improved.

There was never the like husbanding of all forts ofgrounds by fencing,

manuring, and all kinds of good hulhandry.

The towns were never better built nor peopled; nor the principal fairs

and markets ever better cullomed or frequented.

The commodities and eafe of rivers cut by hand, and brought into a new
channel ; of piers that have been built ; of waters that have been forced and

brought againll the ground, were never fo many.
There was never {o many excellent artificers, nor fo many new handy-

crafts ufed and exercifed ; nor new commodities made within the realm, fu-

gar, paper, glafs, copper, divers filks, and the like.

There was never luch complete and honourable provifion of horfe, ar-

mour, weapons, ordinance of the war.

The fifth blelfing hath been the great population and multitude of fami- ^ fncreafe of

lies increafed within her iMajefly's days : for which point I refer my felf to I*'?'*'

the proclamations of reftraint of building in London, the inhibition of in-

VoL. IV. T t 1
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mates of fundry cities, the reftraint of cottages by aft of parliament, aWd iin:«

dry other tokens of record of the furcharge of people, ybod

6. Rcformati- Besidk- thefe parts of a govcrnnienr, bleflcd from God, "wherein ihe eci.-

on in religi-(^j^ion of the people hath been more happy in her Majefty's times, tl-.ixw'ii^
^'*'

the times of her progenitors, thereare certain fingularities and particulars oHhac.

Majefty's reign ; wherein I do not fay, that wc have enjoyed them in a more
ample degree and proportion than in former ages, (as it hath fallen out in tlie

points before mentioned;) but fuch as were in effeft unknown and untafted

heretofore. As firft, the purity of religion, which is a benefit ineftimable,

and was in the time of all former Princes, until the days of her Majefty's fa-

ther of famous memory, unheard of. Out of which purity of religion hath

fince enfucd, befide the principal effedl of the true knowledge and wojfliip

of God, three points of great confequence unto the civil eftate. •>!£ al-

The fpecial One, the ftay of a mighty trealure within the realm, which in foretimes
ben^'^'^^"*- vvas drawn forth to Rome. Another, the difperfing and diftribution of tliofi;

mongus by revcnucs, amounting to a third part of the land of the realm ; and that of
the purity ofjhe goodlieft and the richeft fort, which heretofore was unprofitably fpent in
religion.

nionafteries, into fuch hands as by whom the realm receiveth, at this dav,

fervice and ftrengthj and many great houfes have been fet up and augment-

ed. The third, the managing and enfranchifing of the regal dignity from

the recognition of a foreign fiioeriour. All which points, though begun by

her father, and continued by her brother, were yet nevcrthelefs, after aa

eclipfe or intermiiiion, reftored and re-eftabliftied by her Majefty's fclf.

Finenefs of SECONDLY, the fincnefs of money : for as the purging away of the drofs
money. q£ reijgjon, the heavenly treafure, was common to her Majefty, with her

father and her brother ; fo the purging of the bafe money, the earthly trea-

fure, hath been altogether proper to her Majefty's own times ; whereby joar

monies, bearing the natural eftimation of the ftamp or mark, both every man
refteth aflured of his own value, and free from the loftes and deceits which

fall out in other places upon the rifing and falling of monies.

The might THIRDLY, the might of the Havy, and augmentation of the fhipping of
of the navy,

jj^g realm; which, by politic conftitutions for maintenance of fiflnng, and

the encouragement and alTiftance given to the undertakers of new difcoveries

and trade by fea, is fo advanced, as this ifland is become (as the natural ine

thereof deferveth) the lady of the fea.

Now, to pafs from the comparifon of timiC to the comparifon of place, we
may find in the ftates abroad, caufe ot pity and compaflion in fome ; but of

envy or emulation in none ; our condition being by the good favour of God,

not inferior to any.

Compariron The kingdom of France, which, by reafon of the feat of the empire of
ofthe ihteofthe weft, was wont to have the precedence of the kingdoms of EuropCy is

fhe^fta'-l'T-**
"°^ fallen into thofe calamities, that, as the Prophet faith, From the croivn

broad. vf the head to the J'ole ofthe foot, there is no 'whole place. The divifions are fo
Affliaedin ^nanv, and fo intricate of proteftants and catholicks, royalifts and leaguers,

Bourbonijh and Lorainifis, patriots and Spanijh; as it feenieth, God hath fome
great work to bring to pafs upon that nation : yea, the nobility divided from
the third eftate, and the towns from the fields. All which miferies, truly

to fpeak, have been wrought by Spai?i and the SpaiiifJj faftion.

Lo-iv-Coun- TwE Low- Countries, which were within the age of a young man, the
- richeft, the beft peopled, and the beft built plots of Europe, are in fuch

eftate, as a country is like to be in, that hath been the feat of thirty years

war: and although the fea-provinces be rather increafed in wealth and fliip-

I5 ping
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ping than otherwife ; yet they cannot but mourn for their diftradlion from

the reft of their body.

The kingdom of /V//^-^^^/ which of late times, through their merchan- /'ayc*j<»/>

dizing and places in the Ea/^ yW/W, was grown to be an opulent kingdom,

is now at the laft, after the unfortunate journey oi ylfric, in that ftate as a

country is like to be, that is reduced under a foreigner by conqueft ; and fuch

a foreigner as hath his competitor in title, being a natural Portugal And i\o

ftranger ; and having been once in polTeflion, yet in Ufe ; whereby his jealou-

fy muft necelfarily be encreafed, and through his jealoufy their opprelfion :

which is apparent, by the carrying of many noble families out of their natu-

ral countries to live in exile, and by putting to death a great number of

noblemen, naturally born to have been principal governors of their countries.

Thefe are three afflifted parts of Chriftendom ; the reft of the ftates enjoy

either profperity, or tolerable condition.

The kingdom of Scotland, though at this prefent, by the good regiment Profperous as

and wife proceeding of the King, they enjoy good quiet ; yet fince our peace, ^'^"''"''^

it hath pafled through no fmall troubles, and remaineth fall of boiling and
fwelling humours ; but like, by the maturity of the faid King every day en-

creafing, to be reprefTed.

The kingdom of Poland is newly recovered out of great wars about zn Poland.

ambiguous eledlion. And befides, is a ftate of that compofition, that their

King being eleftive, they do commonly chufe rather a ftranger than one of

their own country : A great exception to the flourifhing eftate of any king-

dom.
The kingdom of Swcdeland, befide thejr foreign wars upon their confines,^?^^^^^^

the Mufcovites and the Danes, hath been alfo fubjedt to divers inteftine tu-

mults and mutations, as their ftories do record.

The kingdom of Demnark hath good times, efpeclally by the good go-- j)i„„ark.

vernment of the late King, who maintained the profeiiion ofthe gofpel ; but

yet greatly giveth place to the kingdom of Eiigland, in climate, wealth, fer-

tility, and many other points both of honour and ftrength.

ti The cftates of Italy, which are not under the dominion of Spain, hzvQ Italy.

had peace equal in continuance with ours : except in regard of that which

hath palied between them and the Turk, which hath forted to their honour

and commendaiion ; but yet they are fo bridled and over-awed by the Spa-

niard, that poff^fTeth the two principal members thereof, and that in the

two extreme parts, as they be like quillets of freehold, being intermixed in

the midtt of a great honour or lordlhip ; fo as their quiet is intermingled,

not with jealoufy alone, but with reftraint.

The ftates ot Germany have had for the moft part peaceable times ; hviX. Germany.

yet thev yield to the ftate of England ; not only in the great honour of a

threat kingdom, (thev being of a mean ftyle and dignity) but alfo in many
other rcfpcfts both of wealth and policy.

> The ftate of Savoy having been in the old Duke's time governed in gooASavoy.

ptrofperity, hath fince, notwuhftanding their new great alliance with Spahi,

whereupon they waxed infolent, todefign to fnatchup fome piece of i^r^wr?

;

after the di(honourable repulfe from the fiege of Geneva, being often diftreffed

by a particular gentleman of Dauphiny ; and at this prefent day the duke
tcclcth, even m Piedmont beyond the mountains, the weight of the fame

enemy : who hath lately fhut up the gates and common entries between Sa-

•v:y and Picdmont. "^

t<o as hitherto I do not kc but that we are as much bound to the mercies

of
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of God as any other nation ; confidering that the fires of diflenfion and op-

prellion in fome parts of Chriflendom, may ferve us for lights to fliew us our

happinefsi and the good eftates of other places, which we do congratulate

with them for, is fuch, neverthelefs, as doth not ftain and exceed ours j but

ratlier doth fiill leave fomewhat, wherein we may acknowledge more than

ordinary benedidtion of God.
Si'din. Lastly, we do not much emulate the greatnefs and glory of the 19/1,^«/-

ards ; who having not only excluded the purity of religion, but alfo for-

tified againft it, by their device of the inquifition, which is a bulwark

againft the entrance of the truth of God ; having in recompence of their

new purchafe of Portugal, loft a great part of their ancient patrimonies of

the Low-Countries, (being of far greater commodity and value) or at the leaft,

holding part thereof in fuch fort as moft of their other revenues are fpent

there upon their own ; having lately, with much difficulty, rather fmoothed

and fkinned over, than healed and extinguiflied the commotions of Aragon ;

having rather fowcd troubles in Fraiice, than reaped affured fruit thereof un-

to themfclves ; having from the attempt of £«^/«7;^ received fcorn and difre-

putation ; being at this time with the ftates o^ Italy rather fufpedled than ei-

ther loved or feared ; having in Germany and elfewhere, rather much practice,

than any found intelligence or amity ; having no fuch clear fucceffion as they

reed objed:, and reproach the uncertainty thereof unto another nation ; have

in the end won a reputation rather of ambition than juftice; and in the pur-

luit of theirambition, rather of much enterprifing thanof fortunate atchieving

;

and in their enterprifing, rather of doing things by treafure and expence, than

by forces and valour.

Now that I have given the reader a tafte of Ew^/jW refpcdively, and in

comparifon of the times part, and of the ftates abroad, I will defcend to exa-

mine the libeller's own divifions, whereupon let the world judge how eafily

and clean this ink, which he hath caft in our faces, is wafhed off.

The firft branch of the pretended calamities of Rngland, is the great and
wonderful confufion which he faith is in the ftate of the church ; which is

fubdivided again into two parts ; the one, theprofecutions againft thecatho--

licks ; the other, the difcords and controverfies amongft ourfelves : the former

of which two parts I have made an article by itfelf; wherein I have fetdown
^ a clear and fimple narration of the proceedings of ftate againft that fort of

fubjecfts ; adding this by the way, that there are two extremities in ftate con-

cerning the caufes of faith and religion ^ that is to fay, thepermiffion of the

exercifes of more religions than one, which is a dangerous indulgence and
toleration j the other is the entering and fifting into mens confciences when
no overt fcandal is given, which is rigorous and ftrainable inquifition ; and I

avouch the proceedings towards the pretended catholicks, to have been a

mean between thefe two extremities, referring the demonftrarion thereof un-
to the aforeiaid narration in the articles following.

Concerning Tou CH ING the divifions in our church, the libeller affirmeth that the pro-
thecomro- teftantical Calvinifm (for fo it pleafeth him with very good grace to term the

church. religion withus eftabliflied) is grown contemptible, and detected of idolatry

and herefy, and many other fuperftitious abufes, by a purified fortofprofef-

fors of the fame gofpel. And this contention is yet grown to be more intri-

cate, by realbn of a third kind of golpellers called Brcnvnifts : who being di-

redled by the great fervour of the unholy ghoft, do expreily affirm, that the

proteftantical church oi 'England is not gathered in the name of Chrift, bui;:'

of antichrift 5 and that if the prince or niagiftrate under her do refufe or de*

fcr
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fer to reform the church, the people may, without her confeiit, take the re-

formation into their own hands: and hereto he addetli the fanatical pageant
o^ Hacket. And this is the effcd: of this accufation in this point.

For anfwer whereunto ; firft, it niuft be remembred that the church of
God hath been in all ages fubjed to contentions and fchifms : the tares were
not fown but where the wheat was fown before. Our Saviour Chrift deli-

vereth it for an ill note to have outward peace, fiying, when a ftrong man
is in polTeflion of the houfe (meaning the devil) all things are in peace. It is

the condition of the church to be ever under trials ; and there are but two
trials ; the one of perfecution, the other offcandal and contention ; and when
the one ceafeth, the other fucceedeth : nay there is fcarce any one epilf le of
St. Paul's unto the churches, but containeth fome reprehenfion of unnecefTa-

ry and fchifmatical controverfies. So likewifein the reign oi Conftantine the
great, after the time that the church had obtained peace from perfecution,

ftrait entered fundry queftionsand controverfies, about no lefs matters than
the eflential parts of the faith, and the high myfteries of the Trinity, But
reafon teacheth us that in ignorance and implied belief, it is eafy to agree as

colours agree in the dark: or ifany country decline into atheifm, then con-
troverfies wax dainty, becaufe men do think religion Icarce worth the fillins;

out for i fo as it is weak divinity to account controverfies an ill lign in the
church.

i T is true that certain men, moved with an inconfiderate deteftation of all

ceremonies or orders, which were in ufe in time of the Rojnan religion (as

if they were without difference fuperftitious or polluted) and led with an af-

fedfionate imitation of the government of fome proteftant churches in foreign

flates ; have fought by books and preaching indifcreetly, and fometimes un-
dutifully, to bring in an alteration in the external rites and policy of the church;

but neither have the grounds of the controverfies extended unto any point of
faith ; neither hath the preffing and profecution exceeded, in the generality,

the nature of fome inferior contempts : fo as they have been far from herefy

and fedition, and therefore rather offenfive than dangerous to the church or

flate.

And as for thofe which we call Browni/ls, being when they were at the

mofl: a very fmall number ofvery filly and bafe people, here and there in cor-

ners difperfed, they are now (thanks be to God) by the good remedies that have

been ufed, fupprelTed and worn out ; fo as there is fcarce any news of them.

Neither had they been much known at all, had not Broiv?! their leader writ-

ten a pamphlet, wherein, as it came into his head, he inveighed more againft

logick and rhetorick, than againll: the ftate of the church, (which writing was
much read ;) and had not aUb one Barrow (being a gentleman ofa good houfe,

but one that lived m London at Ordinaries, and there learned to argue in table-

talk, and fo was very much known in the city and abroad) made a leap from
a vain and libertine youth, to a precifenefs in the higheft degree ; theftrange-

nefs of which alteration made him very much fpoken of ; the matter might

long before have breathed out. And here I note an honefty and difcretion in

the libeller, which I note no where elfe ; in that he did forbear to lay to our

charge the fedl of the family of love ; for about twelve years fince there was

creeping in, in Ibme fecret placesofthe realm, indeed a very great herefy derived

from the Dntcl\ and named as was before faid ; which iince, by the good

bkfling of God, and by the good ftrength of our church, is banifhed and ex-

tindl. But fo much we lee, that the difeafes wherewith our church hath

bcenvifited, whatfoeverthefemen iiiy, have either not been malign and dan-

VoL.IV. Uuuu gerous
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gerous, or clfe they have been as blifters in fome fmall ignoble part ofthe bo-

dy, which havefoon after fallen and gone away. For fuch alfo was the phre-

jietical and fanatical (for I mean not to determine it) attempt o{ Racket^ who
inuft needs have been thought a very dangerous heretic, that could never

get but tvvo difciples ; and thofe, as it fliould feem, periflied in their brain
>

and a dangerous commotioner, that in fo great and populous a city as Lon-

don is, could draw but thofe fame two fellows, whom .the people ratliur

laugh'd at as a may-game, than took any heed of what they did or faid: (o

as it was very true that an honeft poor woman faid when Ihe faw Hacket out

of a window pafs to his execution ; faid fhe to her felf, it was foretold that

in the latter days there fliould come thofe that have deceived many ; but ia

faiiii thou haft deceived but a few.

But it is manifeft untruth which the libeller fetteth down, that there hath

been no punifliment done upon thofe which in any of theforefaid kinds have

broken tlie laws, and difturbed the church and ftate ; and that the edge of

the law hath been only turned upon the pretended catholicks : for the exam-

ples are very many, where, according to the nature and degree cf the of-

fence, the corredion of fuch offenders hath not been negledted.

Th ESEbe the great confufions whereof he hathaccufed our church, which

I refer to the judgment of an indifferent and underilandlng perlon, how true

they be : my meaning is not to blanch or excufc any fault of our church j

nor on the other fide, to enter into commemoration, how fiourifliing it is in

great and learned divines, or painful and excellent preachers ; let men have

the reproof of that which is amifs, and God the glory of that which is good.

And fo much for the hrft branch.

Concerning In the Iccond branch, he maketh great muftersand fliews of the flrength

the foreign e-^fj(j multitude of the enemies of this Ifatej declaring in what evil terms and
ncmiesott

'^j-Qj-refpondence we ftand with foreign flates, and howdefolate anddeftitute

weareof friends and confederates, doubting belike, how helhould be able to

prove and juftify his aifertion touching the prefent miferies ; and therefore

endeavouring at the leaft to maintain, that the good eftate which we enjoy,

is yet made Ibmewhat bitter by reafon of many terrors and fears. Where-

upon entering into confideration of the fecurity, wherein not by our own
policy, but by the good providence and protedlion of God we ftand at this

time, I do find it to be a Security of that nature and kind, which IpJoicrates

the Athenian did commend ; who being a commiffioner to treat with the

Hate of Sparta upon conditions of peace, and -hearing the other fide make
many propofitions touching fecurity, interrupted them and told them, there

was but one manner of fecurity whercupoo the Athenians con\A reft^ which

was, if the deputies of the Lacedaemojiians coxiXd make it plain unto thera,

that after thefe, and thefe things parted withal, the Lacedaemonians fliould

not be able to hurt them though they would. So it is with us, as we have

not juflly provoked the hatred or enmity of any other ftate, fo howfoever

that be, I know not at this time the enemy that hath power to offend us

though he had the will.

And whether we have given juft caufe of quarrel or offence, it fhall bg

afterwards touched in the fourth article, touching the true caufes of the di-

fturbance of the quiet of Chriilendom; as far as it is fit to juftify the adtiong

of fo high a prince upon the occafion of fuch a libel as this. But now con-

cerning the power and forces of any enemy, I do find that Lngland\\x\)^

fonietimcs apprehended with jealoufy, the coufederation between France

and Scotland ; the one being upoa the fame continent that we are, and

j:..--..., breeding
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breeding a foldier of puiflaiice and courage, not much differing from the

Englijh : the other a kingdom very opulent, and thereby able to fuftain

<wars, though at very great charge; and having a brave nobihty j and being

linear neighbour. And yet on this conjunction there never came any of-

fence' of moment : but Scotland was ever rather ufed by France as a diver-

lion of an Englijh invafion upon France, than as a commodity of a French

invufion upon England. I confefs alfo, that fince the unions of the king-

'dom of Spain, and during the time the kingdom of France was in his en-

tire, a conjunilion of thofe two potent kingdoms againft us might have been

of fome terror to us. But now it is evident, that the ftateof France is fuch

as both thofe conjunftions are become impoflible : it refteth that either Spain

with Scotland (hou\i^ offend us, or Spain 'Aont. For Scotla?id {ihznk^hc to

X5od) the amity and intelhgence is fb found and fecret between the two

crowns, being ffiengthened by confent in religion, nearnefs of blood, and

tontinual good offices reciprocally on either fide, as the Spaniard himfeif, in

ills own plot, thinketh it eafier to alter and overthrow the prefent ftate of

Scotland, than to remove and divide it from the amity of England. So as

it muft be Spain alone that we fliould fear, which (liould feem by reafon of

"its fpacicus dominions, to be a great overmatch. The conceit whereof

^laketh me call to mind the refemblance of an ancient writer in phy-

iick ; who labouring to perfuade that a phyfician fliould not doubt fome-

times to purge his patient, though he fee him very weak; entereth into a

diftindion of weaknefs ; and faith, there is a weaknefs of fpirir, and a weak-

nefs of body ; the latter whereof he compareth unto a man that were other-

wife very Ifrong, but had a great pack on his neck, fo great as made him
•(double again, fo as one might thruft him down with his finger : which

^militude and diftinftion both may be fitly applied to matter of ftate -, for

^fome dates are weak through want of means, and fome weak through

'excefs of burthen ; in which rank I do place the ftate of Spain, which

having out-compaffed itfelf in embracing too much ; and being it felf but

a barren feed-plot of foldier?, and much decayed and exhaufted of men
by the Indies, and by continual wars; and as to the ftate of their trea-

-fure, being indebted and engaged before fuch times as they waged fo great

forces in France (and therefore much more fince,) is not in brief an ene-

tny to be feared by a nation feated, manned, furnifhed, and policed as is

'England,
' Neither is this fpoken by guefs, for the experience was fubftantial

enough, and of frelh memory in the late enterprizeof ^/laz/z upon England:

^hat time all that gfjodly fliipping, which in that voyage was conlumed,

was complete j what tinx his forces in i\\Q Low-Countries was alfo full and

entire, which now are waited to a fourth part j what time alfo he was not

entangled with the matters o^ France, but was rather like to receive afliftance

than impL-diment from his friends there, in refped; of the great vigour where-

in the league then was, while the duke of Guije then lived ; and yet never-

thelefs this great preparation paffed awayhke a dream. The invincible navy

neither took any one barque of ours, neither yet once offered to land ; but

after they had been well beaten and chafed, made a perambulation about

the northern feas ; ennobling many coafts with wrecks of mighty fhips;

ahd fo returned home with greater derifion than they fet forth with ex-

•peftation.

So as we Ihall not need much confederacies and fuccours, (which he iaith

we want for the breaking of the Spa?iijh invafion :) no, though the Spaniard

fhould
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fliould neftlc in Britain, and fupplant the French, and get fome port-town.^

into their hands there, (which is yet far off;) yet ftiail he never be fo commo-
dioully fcated to annoy us, as if he had kept the Low -Countries : and wefliall ra-

ther fear him as a wrangUng neighbour, that may trefpafs now and then upon

fome ftraggUng fliips of ours, than as an invader. And as for our confede-

racies, God hath given us both means and minds to tender and relieve the

ftates of others : And therefore our confederacies are ratiier of honour than

fuch as we depend upon. And yet neverthelefs the apoftata's and huguenots

of France on the one part, (for fo he termeth the whole nobihty in a manner

of France, among the which a great part is of his own rehgion ; which niain-

tain the clear and unblemiflied title of their lawful and natural King againft

the feditioas populace ;) and the beer-brewers and baiket-makers of Holland

and Zealand (as he alio terms them) on the other, havealmoft bandied away

between them all the duke oiFartna's forces: and I fuppofe the very mines

of the Indies will go low, or ever the one be ruined, or the other recovered.

Neither again dchre we better confederacies and leagues than Spain itfelf

hath provided for us : Non enim verbis foedera conjirmantur, fed iijdem utilita-

tibiis. VVe know to how many ftates the King of Spain is odious and fuf-

pedted ; and for onr fclves we have incenfed none by our injuries, nor made

any jealous of our ambition : thefe are in rules of policy the lirmefl: contradls.

Let thus much be faid in anfwer of the fecond branch, concerning the

number of the exterior enemies : wherein my meaning is nothing lefs than

to attribute our felicity to our policy ; or to nourifli our felves in the humour
offecurity. But I hope we fhall depend upon God and be vigilant; and

then it will be feen to what end thefe falfe alarms will come.

In the third branch of the miferies of England^ he taketh upon him to

play the prophet, as he hath in all the reft played the poet ; and will needs

divine or prognoflicate the great troubles, whereunto this realm fliall fall after

her Majefty's times ; as if he that hath fo fmgular a gift in lying of the pre-

fent time and times paft, had neverthelefs an extraordinary grace in telling

truth of the time to come ; or, as if the effedl of the Pope's curfes of England

were upon better advice adjourned to thofe days. It is true, it will be mi-

fery enough for this realm (whenfoever it fliall be) to lofe fuch a fovereign :

but for the reft, we muft repofe our felves upon the good-pleafure of God.

So it is an unjuft charge in the libeller to impute an accident of ftate to the

fault of the government.

It pleafeth God fometimes, to the end to make men depend upon him
the more, to hide from them the clear fight of future events; and to make
them think that full of uncertainties which proveth certain and clear : and

fometimes on the other fide, to crofs men's expedlations, and to make them
full of difficulty and perplexity in that which they ought to be eafy and

affured. Neither is it any new thing for the titles of fucceffion in monar-
chies to be at times lefs or more declared. King Sebajlian of Portugal, be-

fore his journey into Africk, declared no fucceftbr. The cardinal, though

he were of extreme age, and were much importuned by the King of Spain^

and knew diredly fix or feven competitors to that crown, yet he rather efta-

bliflied I know not what interims, than decided the titles, or defigned any
certain fucceftbr. The dukedom oiFerrara is at this day, after the death

of the prince that now liveth, uncertain in the point of fucceflion : the king-

dom of Scotla?7d hath declared no fucceftbr. Nay, it is very rare in here-

ditary monarchies, by any ad: of ftate, or any recognition or oath ofthe peo-

ple in the collateral line, to eftablifli a fucceftbr. The duke of Orleans fuc-

ceeded
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ccedcd Charles VIII. of France, hut was never declared fucceflbr in his

time, Monfieur d^Angoiiljme alio fucceedcd him, but without anydeligna-
tion. Sons of Kings themfclves oftentimes, through defire to reign and to

prevent their time, wax dangerous to their parents : how much more coufins

in a more remote degree ? It is lawful, no doubt, and honourable, if the cafe

require, for princes to make an eftabliniment : But as it was faid, is is rarely

pradifed in the collateral line. Trajaft, the bsll Emperor of Rome, ofan hea-
then, that ever was, at what time the emperors did ufe to defign fucccflbrs,

not fo much to avoid the uncertainty of lucceflion, as to the end, to have
participcs curarum for the prefent time, becaufe their empire was fo vafl: ; at

what time alfo adoptions were in ul'c, and himfelf had been adopted ; yet

never dcligned a fucceflbr, but by his lull will and teftament, which alfo

was thought to be fuborned by his wife Plotina, in the favour of her lover

Adrian.

You may be fure that nothing hath been done to prejudice the right
;

and there can be but one right. But one thing I am perfuaded of, that no
King of Spain nor Bilhop of Rome, fliall umpire, or promote any benefi-

ciary, or feodatory King, as they defign'd to do j even when the Scots

Queen lived, whom they pretended to cherifh. I will net retort the mat-
ter of fucceflion upon Spain, but ufe that modefty and reverence, that be-

longeth to the Majefly of fo great a King, though an enemy. And fo much
for this third branch.

Th e fourth branch he maketh tobe touching the overthrow of the nobility

and the opprelfion of the people: wherein though he may, percafe, abufe

the fimplicity of any foreigner
;
yet to an Englijh)7ian, or any that heareth

of the prefent condition oi England, he will appear to be a man of Angu-

lar audacity, and worthy to be employed in the defence of any paradox. But

furely if he would needs have defaced the general ftate of England, at this

time, he fhould in wifdom rather have made fome friarly declamation againft

the excefs of fuperfluity and delicacy of our times, than to have infifled upon

the mifery and poverty and depopulation of the land, as mayfufiiciently ap-

pear by that which hath been faid.

But neverthelefs, to follow this man in his own fteps : Firfl, concerning Concerning

the nobility; it is true, that there have been in ages paft, "oblemen (as I
[^^ j|'j'J|i;°y

take it) both of greater pofleflions and of greater command and fway than

any are at this day. One reafon why the poiTelTions are lefs, I conceive to

be, bccaufc certain fumptuous veins and humours of expence (as apparel,

gaming, maintaining of a kind of followers, and the like) do reign more than

they did in times palt. Another reafon is, becaufe noblemen now-a-days do

deal better with their younger fons than they were accuftomed to do hereto-

fore, whereby the principal houfe receiveth many abatements. Touching

the command, which is not indeed fo great as it hath been, I take it rather

to be a commendation of the time, than otherwife : For men were wont

fadioufly to depend upon noblemen, whereof enfued many partialities and di-

vifions, befides much interruption of juftice, while the great ones did feek

to bear out thofe that did depend upon them. So as the Kings of this realm,

finding long fince that kind of commandment in noblemen uniafe unto their

crown, and inconvenient unto their people, thought meet to reftrain the

fame by provifion of laws ; whereupon grew the ftatute of retainers ; fo as

men now depend upon the prince and the laws, and upon no other: a mat-

ter which hath alfo a congruity with the nature of the time, as may be feen

in other countries ; namely, in Spain., where their grandees are nothing fo

Vol. IV. Xxxx potent
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potent and fo abloUitc as they Inve been in times paft. But otherwife, it

may be truly afTirmed, that the rights and prchemincncies of the nobility

were never more duly and exaftly preferved unto them, than they have befen

in her Majefly's time ; the precedence of knights given to the younger Ions

of barons; no fiihpoena s aiwardcd againflthc nobility out of the chancery, bat

letters; no aniV/cr upbn oath, but upon honour : hefides a number of other

privileges in parliament, cod'rtiand country. So likewife for the countenance

of her Majefty ;(nd the Hate, in lieutenancies, commiffions, offices, and the

like, there was never a more honourable and graceful regard had of the ncbihty
;

neither was there ever a more faithful remembrancer andexadler of all thefc

particular preheminencies unto them ; nor a more diligent fearcher and regi-

fter of their pedigrees, alliances, and all memorials of honour than that man,

whom he charoreth to have overthrown the nobility; becaufc a few or tliem

by immoderate expence are decayed, according to the humour of the time,

which he hath not been able to refift, no not in his own houfc. And as for

attaindc-rs, there have been in thirty five years but five of any of the nobility,

whereof but two came to execution ; and one of them was accompanied with

reftitution of blood in the children : yea all of them, except Wejimoreland,

were fuch, as whether it were by favour of law or government, their hteirs

have, or are like to have, a great part of their pofieffions : And lb much for

the nobility.

Touching the opprefiion of the people, he mentioneth four points.

1. The confumption of people in the wars.

2. The interruption of trafiick.

3. The corruption of juftice.

Concerning 4. Th E multitude of taxations. Unto all which points there needeth no

the «ace ot \qx\^ fpeech. For the firft, (thanksbe to God) the benedidion of Crefcite and

iubva™"""" MultipUcamini^ is not fo weak upon this realm of EngJimd, but the popula-

tion thereof may afford fuch lofs of men as were fuflicient for the making

our late wars, and were in a perpetuity, without being feen either in city or

country. We read, that when the Romans did take cenfe of their people,

whereby the citizens were numbered by the poll in the beginning of a great

war 5 and afterwards again at the ending, there fometimes wanted a third

part of the number : but let our mufler-books be perufed, (thofe, I fay, that

certify the number of all fighting men in every fhire) in vicejimo of the

Queen; at what time, except a handful of foldiers in the Low-Countries,

we expended no men in the wars ; and now again, at this prefcnt time, and

there will appear fmall diminution. There be many tokens in this realm

rather of prefs and furchargeof people, than ofwant and depopulation, which

were before recited. Befides, it is a better condition of inward peace to be

accompanied with fome exercife of no dangerous war in foreign parts, than

to be utterly without apprentifage of war, whereby people grow effeminate

and unpradtifed when occafion fliall be. And it is no fmall ftrength unto the

realm, that in thele wars of exercife and not of peril, fo many of our people

are trained, and fo roany of our nobility and gentlemen have been made ex-

cellent leaders both by fea and land. As for that he objefteth, we have no

provifion for foldiers at their return; though that point hath not been alto-

gether neglecfted, yet I wifh with all my heart, that it were more ample

than it is ; though I have read and heard, that in all eftates upon cafheering

and difbanding of foldiers, many have endured neceflity.

For the flopping of traffick, as I referred my felf to the mufter-books for

the firfl:, fo I refer my felf to the cuftom-books, upon this, which will not

lye,
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]ye, and do make denionllration of no abatement dt all in thefc lafl: years,

but rather of rifing and increafc. We know of many in London and other

places that are within a fmall time greatly come up and made rich by mer-
chandizing : and a man may fpeak within his compafs, and affirm, that our

prizes by lea have counterv.iiled any prizes upon us.

And as to thcjulliceot this realm, it is true, that cunning and wealth

hath bred many fuits and debates in law. But let thofe points beconfidered

:

the integrity and fufficiency of thofe which fupply the judicial places in the

Queen's courts ; the good laws that have been made in her Majelly's times

againfl informers and promoters ; and for the bettering of trials j the example

oi leverity which is uied in iht Star-Chamber , in oppreffing forces and frauds;

the diligence and flontnefs that is ufed by juftices of alUzes, in encountring

all countenancing and bearing of caufcs in the country by their authorities

and wifdom ; the great favours that have been ufed towards copy-holders

and cuftomary tenants, which were in ancient times merely at the difcretion

and mercy of the Lord , and are now continually relieved from hard dealing

in chancery and other courts of equity : I fay, let thefe and many other

points be conlidered ; and men will worthily conceive an honourable opinion

of the iuftice of Enfr'and.

Now to the points of levies and diftributions of money, which he calleth

exadlions. Firll:, very coldly, he is not abaihed to bring in the gathering for

Paul's lleeple and the lottery trifles : whereof the former being but a vo-

luntary co!ied:ion of that men were freely difpofed to give, never grew to fa

great a fum as was fufficient to finiili the work, for which it was appointed:

and fo I imagine, it was converted into fome other ufe; like to that gather-

ing which was for the fortifications of Paris ; fave that the gathering for Paris

came to a much greater, though (as I have heard) no competent fum. And
for the lottery, it was but a novelty devifed and followed by fome particular

perfons, and only allowed by the ftate, being as a gain of hazard: wherein

if any gain was, it was becaufe many men thought Icorn after they had fallen

from their greater hopes to fetch their old money. Then he rnentioneth

loans and privy feals: wherein he Iheweth great ignorance and indilcretion,

conlidering the payments back again have been very good and certain, and
much for her Majelly's honour. Indeed, in other princes times it was not

wont to be fo. And therefore, though the name be not fo pleafant, yet the

ufe of them in our times have been with fmall grievance. lie reckoneth

alfo new cuftoms upon cloaths, and new impoft upon wines. In that of **

cloaths he is deceived i for the ancient rate ofculiom upon cloaths was not

railed by her Majefty, but by Queen Man, a catholick Queen : and hath

been commonly continued by her Majefty ; except he mean the computation

of the odd yards, which in ftrid; duty, was ever anfwerable, though the

error were but lately looked into, or rather the toleration taken away.

And to that of wines, being a foreign merchandize, and but a delicacy, and

of thofe which might be forborn, there hath been fome increafe of impofi-

tion, which can rather make the price of wine higher than the merchant

poorer. Laftly, touching the number of fubfidies, it is true, that her Ma-
jelly, in refpedt of the great charges of her wars, both by lea and land, againft

fuch a lord of treafure, as is the King of Spain ; having for her part no Indies

or mines ; and the revenues of the crown ofEngland being fuch, as they lefs

grate upon the people, than the revenues of any crown or ftate in Europe, hath

by the alTent of parliament, according to the ancient cuitoms of this realm,

received divers fubfidies of her people, which as they have been employed
upon
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upon the defence and prefervation of the fubject, not upon excefiive build-

ings, nor upon immoderate donatives, nor upon triumphs and pkafures ; or

any the hke veins of diffipatlon of treafure, which have been familiar to

many Kings : fo have they been yielded with great good will and chearful-

nel's, as may appear by other kinds of benevolence, prefented to her likewife

in parliament j which her Maiefty neverthelefs hath not put in ure. They
have been taxed alfo and afrcded with a very light and gentle hand ; and

they have been fpared as much as may be, as may appear in that her Ma-
jefty now twice to fpare the fubjed, hath fold off her own lands. But he

that fliall look into other countries and confider the taxes, and talliages, and

impofitions, and allizes, and the like, that are every where in ufe, will

find that the Enghjh man is the moft m.ifter of his own valuation, and the

leaft bitten in his purfe of any nation oi Europe. Nay even at this inftant

in the kingdom o'i Spain, notwitiiftanding the pioneers do ftill work in the

Indian mines, the Jefuits mofl play the pioneers and mine into the Spaniards

purfes ; and under the colour of a ghoftiy exhortation, contrive the greatefl

cxadion that ever was in any realm.

Thus much in anfwer of thefe calumniations I have thought good to note

touching the prefent (iate of £;;^AzW; which ftate is fuch, that whofoever

hath been an architedt in the frame thereof, under the blel^mg of God, and
the virtues of our Sovereign, needed not to be artiamed of his work.

3. Of the proceedings againft the pretended catholicks, whether they have

been violent, or moderate and neceffary.

I FIND her Majefty's proceedings generally to have been grounded upon
two principles : the one,

That confciencesare not to be forced, but to be won and reduced by the

force of truth, by the aid of time, and the ufe of all good means of inftruc-

tion or perfuafion : The other,

That caufes of confcience when they exceed their bounds, and prove to

be matter offadlion, lofe their nature ; and that fovereign princes ought di-

flindtly to punifli the pradlice or contempt, though coloured with the pre-

tences of confcience and religion.

According to thefe two principles her Majefly, at her coming to the

crown, utterly dilliking of the tyranny of the church of Rome, which had
ufed by terror and rigor to feek commandment over mens faiths and con-

fciences ; although as a prince of great wifdom and magnanimity, ilie fuffer-

ed but the exercife of one religion, yet her proceedings tov/ards the papifts

were with great lenity, expedling the good efFedts which time might work ia
them.

And therefore her Majefty revived not the laws made in 28. and 35. of
her father's reign, whereby the oath of fupremacy might have been offered

at the King's pleafure to any fubjedt, though he kepi his confcience never fo

modeftly to himfelf ; and the refufal to take the fame oath, without farther

circumftance, was made treafon : but contrariwife, her Majefty not liking to

make windows into mens hearts and fecret thoughts, except the abundance
of them did overflow into overt and exprefs ads and affirmations, tempered
her law fo, as it reftraineth only manifelf difobedience in impugning and im^
peaching advifedly and ambitioufly her Majefty 's fupreme power, and main-
taining and extolling a foreign jurifdidion. And as for the oath, it was al-

tered by her Majefty into a more grateful form ; the harflmefs of the name,

and
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and appellation of fupreme head was removed ; and the penalty of the refu-

fal thereof turned into a difablement to take any promotion, or to exercife anv
charge ; and yet that with a liberty of being reverted therein, ifany man rtiall

accept thereof during his life.

But after many years toleration of a multitude of fadtious papifts, when
Pius ^lintus had excommunicated her Majefty, and the bill of excommuni-
cation was publifhed in London, whereby herMajefty was in a fort prolcribed,

and all her fubjedts drawn upon pain ot damnation from her obedience; and
that thereupon, as upon a principal motive or preparative, followed the

rebellion in the north
;
yet notwithftanding, becaufe many of thofe evil hu-

mours were by that rebellion partly purged, and that /he feared at that time

no foreign invafion, and much lefs the attempts of any within the realm ;

not backed by fome foreign fuccours from without, fhe contented her felf to

make a law againft that fpecial cafe of bringing in, or publifhing of bulls or

the like inftruments ; whereunto was added, a prohibition, not upon pain of
treafon, but of an inferior degree ofpunifliment, againft bringing in o^ ylgnus

Dei's, hallowed beads, and fuch other merchandize ofRome, as are well known
not to be any eflential part of the Roman religion, but only to be ufed in

pradlice as love-tokens, to enchant and bewitch the people's afFedtions from
their allegiance to their natural fovereign. In all other points her JVlajefty

continued her former lenity.

But when about the twentieth year of her reign Hie had difcovered in

the King of Spain an intention to invade her dominions, and that a princi-

pal point of the plot was to prepare a party within the realm that might ad-

here to the foreigner J and that the feminaries began to bloffom and to fend

forth daily priefts and profefied men, who fliould by vow taken at flirift, re-

concile her fubjedls from her obedience
; yea, and bind many of them to at-

tempt againft her Majefty's facred perfon ; and that by the poifon they fpread,

the humours of moft papifts were altered, and that they were no more pa-

pifts in cuftom, but papifts in treafonable fadion : then were there new laws

made for the puniHament of fuch as fhould fubmit themfelves to reconcile-

ments or renunciations of obedience. For it is to be underftood, that this

manner of reconcilement in confeflion, is of the fame nature and operation

that the bull it felf was of, with this only difference, that whereas the bull

affoiled the fubjedls from their obedience at once, the other doth it one by one.

And therefore it is both more fecret, and more infinuative into theconfcjence,

being joined with nolefs matter than an ahfolution from mortal fin. And becaufe

it was a treafon carried, in the clouds, and in wonderful fccrecy, and came
feldom to light; and that there was no prefumption thereof fo great as the

recufants to come to divine fervice, becaufe it was fet down by their decrees,

that to come to church before reconcilement, was to live in fchifm j but to

come to church after reconcilement, was abfolutely heretical and damnable :

Therefore there were added new laws, containing a puniOiment pecuniary

againft the rcculants, not to enforce confciences, but to enfeeble thofe of

whom it refted indifferent and ambiguous, whether they were reconciled or

no .? For there is no doubt, but if the law of reculancy (which is challenged

to be fo extreme and rigorous) were thus qualified, that any recufant that

fliall voluntarily come in and take his oath, that he or (he were never recon-

ciled, fhould immediately he difcharged of the penalty and forfeiture of the

law ; they would be fofar from liking well of that mitigation, as they would

cry out it was made to entrap them. And when notwithftanding all this

provifion, this poifon was difperfed fo fecretly, as that there were no means to

. Vol. IV. Y y y y.
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flay it, but to rcftrain the merchants that brought It in, Tlien was there,

laftly added a law, whereby fuch ieditious priefts of the new eitttion were

exiled y and thole that were at that time within tl;c land lhip| cd over, and !•

commanded to keep hence upon pain of treafon.

This hath been the proceeding with that fort^ though intermingled noij

©nly with fundry examples of her Majefly's grace, towards fuch as in her wif-

dom fhe knew to be papifls in confcience, and not in fadion ; but alfo with

an extraordinary mitigation towards the offenders in the higlieft degree con-

vided by law, if they would proteft, that in cafe this realm ihould be invaded

with a foreign army, by the pope's authority, for the catholick caufe (as they

term it), they would take part v/ith her Majefty, and not adhere to her ene-

mies.

And whereas he faith no prieft dealt in matter of ftate {Ballard only ex-

cepted) it appeareth by the records of the confeffion of the faid Ballard, and

fundry other priefts, that all priefts at that time generally were made acquaint-

ed with the invafion then intended, and afterwards put in ad ; and had re-

ceived inftrudions not only to move an expedation in the people of a change^

but alfo to take their vows and promilcs in flirift to adhere to the foreigner j

infomuch that one of their principal heads vaunted himfelf in a letter of the

device, laying, that it was a point thecouncilof£;/^/rt;7(/ would never dreanx

6f. Who would imagine hut that they ftiould pradile with Ibme nobleman to

make him head of their fadion ? whereas they took a courfe only to deal with

the people, and them fofeverally, as any one apprehended fliould be able to

appeal to no more than himfelf, except the priefts, who he knew would re-

veal nothing that was uttered in confeffion :. So innocent was this princely

prieftly fundion, which this man taketh to be but a matter of confcience,

and thinketh it reafon it fliould have free exercife throughout the land.

4, Of the diilurbance of the quiet of Chriftendom; and to what caufes

it may be juftly affigned.

It is indeed a queftion (which thofe that look into matters of ftate do well

know to fall very often; though this libeller feemeth to be more ignorant

thereof) whether tlie ambition of the more mighty ftate, or the jealoufy of

the lefs mighty ftate is to be charged with breach of amity. Hereof, as there

may bemany examples, fo there is one lb proper unto the prefent matter, as

though it were many years fince, yet it feemeth to be a parable of thefe times^

and namely of the proceedings oi Spain and Rngland.

The ftates then which anfwered to thefe two,- v^tx^Macedm and Athens.

Confider therefore the refemblance between the two Philips of Macedon and

Spain : he of Macedon afpired to the monarchy of Greece^ as he of Spain

doth of Europe ; but more apparently than the firft, becaufethat defign was
difcovered in his father Charles V". and fo left hrm by defcent ; whereas Phi-

lip of Macedon was the firft of tloe Kings of that nation which fixed lb great

conceits in his breaft. The courfe which this King of Macedon held was

not fo much by great armies and invafions (though thefe wanted not wher>

the cafe required) but by pradice, by fowing of fadions in ftates, and by
obliging fundry particular perfons of greatnefs. The ftate of oppofition againft

his ambitious proceedings was only the ftate oi Athens, as now is the ftate of

England &2p\n^ Spain. For Lacedaemon and Thebes were both low as France

is now; and the reft of the ftates oi Greece were in power and territories far

inferior. The people of Athens were exceedingly affedxd to peace, and
weary
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Weary of expence. But the point which I chiefly make the comparifon, was
that of the orators, which were as counfellors to a popular ftate ; fuch as

U-ere fharpefl fighted, and looked deepeft into the projeds and fpreading of

the Macedonians (doubting flill that the fire, after it licked up the neighbour

ftates, and made it felf opportunity to pals, would at laft take hold of the

dominions oi Athens with {o great advantages as they Ihould not be able to

remedy it) were ever charged both by the declarations of the King oi Mace-
don, and by the imputation of fuch Athenians as were corrupted to be of his

faftion, as the kindlers of troubles, and dillurbcrs of the peace and leagues:

but as that party was in Athens too mighty, fo as it dilcountenanced the true

counfelr of the orators, and fo bred the ruin of that Hate, and accomplin:ied

the ends of that Philip : So it is to be hoped that in a monarchy where
there are commonly better intelligences and rcfolutions than in a popular

ftate, thofe plots as they are detedted already, fo they will be refilled and
made fruftrate.

But to follow the libeller in his own courfe, the fum of that which he
delivereth concerning the imputation, as well of the interruption of the ami-
ty between the crowns oi En-^land and oi Spain, as the dillurbance of the

general peace of Chriftendom, unto the Englijh proceedings, and not to the

ambitious appetites of Spain, may be reduced into three points.

1. Touching the proceeding of .S^^/« and £;7g-A?«^/ towards their neigh-

bour flates.

2. Touching the proceeding of Spaiti and Englafid between them-
felves.

3. Touching thearticles and conditions which it pleafeth him as it were

in the behalf of Engla?id io pen and propofe for the treating and concluding

of an univerfal peace.

In the firft he difcovereth how the King of Spain never offered molefta-

tion, neither unto theftates oi Italy, upon which he confineth by Naples and
Milan ; neither unto the flates of Germany, unto whom he confineth by a

part of Burgundy and the Low-Countries ; nor unto Portugal^ till it was de-

volved to him in title, upon which he confineth by Spaiii: but contrariwile,

as one that had in precious regard the peace of Chriftendom, he defigned

from the beginning to turn his whole forces upon the T^urk. Only he con-

feffeth, that agreeable to his devotion which apprehended as well the purging

of Chriftendom from herelies, as the enlarging thereof upon the infidels

;

lie was ever ready to give fuccours unto the French Kings againft the Hu~
gue?wts, efpecially being their own fubjedts : whereas on the other fide Eng-
land (as he affirmeth) hath not only fowed troubles and diffenfions in France

and Scotland; (the one their neighbour upon the continent ; the other di-

vided only by the narrow feas j) butalfo hath adually invaded both kingdoms.

For as for the mziltxs oi \hQ Low-Countries; they belong to the dealings

which have paffed by Spain.

In anfwer whereof, it is worthy the confideration how it pleafed God in

that King to crofs one paffion by another ; and namely, that paliion which
might have proved dangerous unto thW Europe, (which was ambition) by ano-

>ther which was only hurtful to himfelf and to his own, which was wrath

and indignation towards his fubjeds of the Netherlands. For after tliat he was
fettled in his kingdom, and freed from fome fear of the T^urk, revolving his

father's defign in afpiring to the monarchy of Europe, carting his eye principally

upon the two potent kingdoms oi France and England; and remembring
how his father had once proijaifed unto himfelf the conqueil of the one

;

and
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and how himfclf by marriage had lately had fome poflcflion of the other;

and feeing that diverfity of religion was entered into both tiiefe realms ; and

that France was fallen unto princes weak, and in minority ; and Englarid un-

to the government of a lady, in whom he did not expedl that policy of go-

vernment, magnanimity and felicity, which fince he hath proved ; concluded

(as the Spaniards ^xt great waiters upon time, and ground their plots deep)

upon two points ; the one to profefs an extraordinary patronage and defence

of the Rowan religion, making account thereby to have fadlions in both king-

doms : in Englafidz fadion diredly agaiiift the ffate ; in France a fadtion that

did confent indeed in religion with the King, and therefore at firft fhew fhould

feem unproper to make a party for a foreigner. But he forefaw wcU enough

that the King of France fhould be forced (to the end to retain peace and

obedience) to yield in fome things to thofe of the religion, which would un-

doubtedly alienate the fiery and more violent fort of pa pi fts; which prepara-

tion in the people added to the ambition of the family of Guije (which he

nouriihed for an inflrument) would in the end make a party for him againft

the flate, as fince it proved, and might well have done long before, as may
well appear by the mention ofleague and alTociations, which is above twenty
five years old in France.

The other point he concluded upon was, that his Low-G9««/rzVi was the

aptefl place both for ports and (liipping, in refpedt of England, and for litua-

tion in refpedl of France, having goodly frontier towns upon that realm, and

ioining alfo upon Germany, whereby they might receive in at pleafure any

forces of Ahnaigns, to annoy and offend either kingdom. The impediment

was the inclination of the people, which receiving a wonderful commodity
of trades out of both realms, efpecially of England ; and having been in an-

cient league and confederacy with our nation, and having been alfo homagers

unto France, he knew would be in no wife difpofed to either war: where-

upon he refolved to reduce them to a martial government, like unto that

•which he had eftablifhed in Naples and Milan ; upon which fuppreflion of
their liberties enfued the defedlion ofthofe provinces. And about the fame time

the reformed religion found entrance in thefame countries; fo as the King en-

framed with the refiffance he found in the firu part of his plots, and alfo be-

caufe he might not difpenfe with his other principle in yielding to any tole-

ration of religion ; and withal expedling a fl:orter work of it than he found,

became paffionately bent to reconquer thofe countries, wherein he hath con-

fumed infinite treafure and forces. And this is the true caufe, if a man will

look into it, that hath made the King of Spavi fo good a neighbour ; name-
ly, that he was fo entangled with the wars of the Z/Ow-Cw/i/z/r/Vj as he could

not intend any other enterprize. Befides, in enterprizing upon Italy, he
doubted firft the difpleafure of the fee of Rome, with whom he meant to

run a courfe of ffrait conjundlion; alfo he doubted it might invite the Turk
to return. And for Germany he had a frefli example of his father, who
when he had annexed unto the dominions which he now polfeffeth, the

empire of Almaign, neverthelefs funk in that enterprize ; whereby he per-

ceived that the nation was of too flrong a compofition for him to deal withal:

though not long fince, by pradice, he could have been contented to fnatch

up in the Eafl the country of Embden. For Portugal, firff, the Kings thereof

were good fons to the fee of Rome ; next, he had no colour of quarrel or pre-

tence ; thirdly, they were officious unto him : yet if you will believe the
Genoe/e, (who otherwife writeth much to the honour and advantage of the
Kings of Spain,) it feemeth he had a good mind tpmake himfelfa way into

that
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that kingdom, feeing tliat for that purpofe (as he reporteth) he did artificial-

ly nourifh the young King Seba/lia?i in the voyage oiAfric, expedting that

overtlirow which followed.

As for his intention to war upon the infidels and Turksy it maketh me
think what Francis Guicciardinc^ a wife writer of hiftory, fpeaketh of his

great grandfatlicr, making a judgment of him as hiftoriographers ufe ; that

he did always mailc and veil his appetites with a demonflration of a devout

and holy intention to the advancement of the church and the publick good.

His father alfo, when he received advertifement of the taking of the French
King, prohibited all ringings, and bonfires, and other tokens of joy; and
laid, thofc were to be relerved for vidiories upon infidels, on whom lie meant
never to war. Many a cruzado hath the bifliop of Komc granted to him
and his predeceflors upon that colour, which all have been fpent upon the effu-

fion of Chriftian blood : and now this year the levies of Germans^ which
lliould have been made underhand for France^ were coloured with the pre-

tence of war upon the Turks; which the princes of GermaJiy defcrying, not

only brake the levies, but threatened the commiliioners to hang the next that

fhould offer the like abufe : fo that this form of diflembling is familiar, and
as it were hereditary to the King of Spain.

And as for his fuccours given to the French King againfl the Proteftants,

he could not chufe but accompany the pernicious counfels which flill he
gave to the French King, of breaking their edidls, and admitting of no pa-

cification, but purfuing their fubje(fls with mortal war, with fome offer of

aids; which having promifed, he could not but in fome fmall degree per-

form; whereby alfo the fubjed; oi France (namely the violent papifl) was
inured to depend upon Spain. And fo much for the King of Spain's pro-

ceedings towards other ftates.

Now for ours: And firfl touching the point wherein he chargeth us to

be the authors of troubles in Scotland and France; it will appear to any that

have been well informed of the memoirs of thefe affairs, that the troubles

of thofe kingdoms were indeed chiefiy kindled by one and the fame family

of the Giiife : a family (as was partly touched before) as particularly devoted

now for many years together to Spain, as the order of the Jefuits is. This
houfe of Gz^//;!- having of late years extraordinarily flouriHied in the eminent
virtue of a few perfons, whoie ambition neverthelefs was nothing inferior to

their virtue; but being of a houf'e, notwithftanding, which the princes of

the blood of France reckoned but as ftrangers, afpired to a grcatnefs more
than civil and proportionable to their caule, wherefoever they hid authori-

ty: and accordingly, under colour of confanguinity and religion, they

brought into Scotland in the year 1559, and in the abfence of the King
and Queen, French forces in great numbers ; whereupon the ancient nobi-

lity of that realm feeing the imminent danger of reducing that kingdom un-

der the tyranny of Grangers, did pray (according to the good intelligence

between the two crowns) her Majelfy's neighbourly forces. And fo it is

true that the acTtion being very ju ft and honourable, her Majefly undertook

it, expelled the ftrangers, and reftored the nobility to their degrees, and the

ftate to peace.

After, when certain noblemen of Scotland oi {\\t fame ficftion of Guife

had, during the minority of the King, polIi.ffcd themiclves of his perfon, to

the end to abufe his authority many ways ; and namely, to make a breach

between Scotland and England : her Majefty's forces v/ere again in the year

I582, by the King's beft and trueft fervants, fought and required: and with

Vol. IV. Z z z z the
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the forces of her Majefty prevailed fo far, as to be poflcffed of the caftle of

Edinburgh, the principal part of that kingdom ; which ncverthelefs her Ma-
jefty incontinently with all honour and fmcerity reftored, after fhc had put

the Kin-^ into good and faithful hands : and fo ever fince, in all the occafions

of inteftine troubles, whereunto that nation hath been ever fubjeft, fhe hath

performed unto the King all poflible good offices, and fuch as he doth with

all good affcdion acknowledge.

TiiK fame houfe of Guife, under colour of alliance, during the reign of

Francis the fecond, and by the fupport and pradice of the Qi^en-mother

;

who defiling to retain the regency under her own liands during the minority

oi Charles the ninth, uled thofe oiGuiJe as a counterpoifc to the princes of

the blood, obtained alfo great authority in the kingdom of France : where-

upon having raifed and moved civil wars under pretence of religion, but

indeed to enfeeble and deprefs the ancient nobility of that realm ; the con-

trary part being compounded of the blood royal and the greatefl: officers of

the crown, oppofed themfelves only againft their infolency ; and to their

aids called in her Majefty's forces, giving them for fecurity the town oiNew-
Haven : which neverthelefs, when as afterwards having by the reputation of

her Majefty's confederation, made their peace in effcdlas they would them-

felves, they would, without obferving any conditions that had palled, have

had it back again : then indeed it was held by force, and fo had been long

but for the great mortality which it pleafed God to fend amongft our men.

After which time, fo far was her Majefly from feeking to fow or kindle new
troubles; as continually, by the follicitation of her embaffadors, flie flill

perfuaded with the Kings, both Charles IX. and Henry III. to keep and

obferve their edidls of pacification, and to preferve their authority by the

union of their fuhjcdls : which counfel, if it had been as happily followed

as it was prudently and fincerely given, France had been at this day a moll

flcurilliing kingdom, which is now a theatre of mifery: And now in the

end, after that the ambitious pradices of the fame houfe of Guife had grown

to that ripenefs, that gathering farther flrength upon the weaknefs and mif-

government of the faid King Henry III. he was fain to execute the Duke
of Guife without ceremony at Blois. And yet neverthelefs, fo many men
were embarqued and engaged in that conlpiracy, as the flame thereof was
nothing alTuaged v but contrariwife, that King Henry grew diftreffed, fo

as he was enforced to implore the fuccours of Englayid l"i cm her IVIajelly,

though no way interefted in that quarrel, nor any way obliged for any good

offices flie had received of that King, yet llie accorded the fame : Before the

arrival of which forces the King being by a lacrilegious Jacobine murthcred

in his camp near Paris, yet they went on and came in good time for the

affilfance of the King which now reigneth ; the jurtice of whole quarrel, to-

gether with the long continued amity and good intelligence, which her Ma-
jefty had with him, hath moved her Majefty from time to time to fupply

with great aids? and yet Hie never by any demand urged upon him the put-

ting into her hands of any town or place: So as upon this that hath been

fiid, let the reader judge whether hath been the more juft and honourable

proceeding ; and the more free from ambition and paffion towards other

Itates ; that of Spain, or that of Engla?id ? Now, let us examine the proceed-

ings reciprocal between themfelves.

Her Majefty, at her coming to the crown, found her realm entangled with

the wars of France and Scotland her nearefl: neighbours ; which wars were

grounded only upon the Spaniards quarrel ; but in the purfuit of them had

lolt
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loft England the town of Calais : which from the twenty firft of King Ed-
wardlll. had been poflcffed by the Kings of Engla/id. There was a meeting

near Bourdi-aux towards the end of Qii^ecn Mary's Tt]gn, between the com-
millioners of France, Spain, and England, and fome overture of peace was
made ; but broke offupon the article of the rcftitution oi Calais. After Queen
Mary'?, ded.\.h, the King of .S/>.wz thinking himfelfdifcharged of that diHi-

culty (tliough in honour he was no Icfs bound to it than before) renewed the

like treaty, wherein her Majeily concurred : fo as the commiilioners for the

i'aid princes met at Chajlcau Cambraiffi near Cambraw In the proceedings

of which treaty, it is true, that at the firft the comniiflioners of Spain, for

form and in demonftration only, pretended to ftand firm upon the demand of

Calais : but it was,difcerned indeed, that the King's meaning was after fome
ceremonies and perfundlory infifting thereupon to grow apart to a peace with

the French, excluding her Majefty ; and fo to leave her to make her own
peace, after her people had made his wars. Which covert dealing being

politickly looked into, her Majefty had reafon, being newly inverted in her

kingdom, and of her own inclination being affeded to peace, to conclude

the fame with fuch conditions as Ihe might : and yet the King of Spain in

liis dilhmulation had fo much advantage as Ihe was fain to do it in a treaty

apart with the French; whereby to one that is not informed of the counfels

and treaties of flate, as they paffed, it fhould feem to be a voluntary agree-

ment of her Majefty, whereto the King o^ Spain would not be party : where-

as indeed he left her no other choice ; and tjiis was the firft allay or earneft

penny of that King's good affedlion to her Majefty.

About the fame time, when the King was folicited to renew fuch trea-

ties and leagues as had paffed between the two crowns of Spain and England,

by the Lord Cobham, fent unto him, to acquaint him with the death of Queen
Mary ; and afterwards by Sir Thomas Chaloner and Sir Thomas Chamberlain

fucceftively, embaffadors refident in hisZ/C7C'-Ci5?i;;;/r/d'j; who had orders, di-

vers times, during their charge, to make overtures thereof, both unto the

King, and certain principal perfons about hun. And laftly, thofe former

motions taking no effedt, by Vifcount Mountacute and Sir Thomas Chamber-

lain, fent into Spain in the year 1560 ; no other anfwer could be had or ob-

tained of the King, but that the treaties did ftand in as good force to all in-

tents as new ratification could make them. An anfwer ftranse at that time,

but very conformable to his proceedings fince; which belike even then were

clofely fmothered in his own breaft. For had he not at that time fome hid-

den alienation of mind, and defign of an enemy tov/ards her Majefty, fo wife

a King could not be ignorant, that the renewing and ratifying of treaties

between princes and ftates, do add a great life and force, both of afthrance

tothe parties themfelves, and countenance and reputation to the world bcfidts;

and have for that caule been commonly and neceffarily ufed and pradtifed.

In the mefllige of Vifcount Mountacute, it wasalfo contained, that he (hould

crave the King's counfel and affiftance, according to amity and good intelli-

gence, upon a difcovery of certain pernicious plots of the houfe of Guife, to

annoy this realm by the way of Scotland: whereunto the King's anlvver was

fo dark and fo cold, that nothing could be made of ii, till he had inade an

cxpofition of it himfelf, by effcfts in the exprefs reftraint of munition to be

carried out of the Low-Coimtries, unto the fiege of Leith ; becaule our nation

was to have fupply thereof from thence. So as in all the negotiations that

paffed with that King, ftill her Majefty received no fatisfaftion, but more and
more fufpicious and bad tokens of evil affection.

Soon
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Soon after, when upon that projeft, which was difciofed before the King had

refolved to difunnul the liberties and privileges unto his fubjcclsof the A't'/Zw-

bnds anciently belonging ; and to efiablini amongft them a inartial govern-'

ment, which the people being very wealthy, and inhabiting towns very fti'org

and defenfible, by fortifications both of nature and the hand, could not C!i-

dure, there followed the defeftion and revolt of thofe countries. In which

aiftion, being the greateft of all thofe which Iiave pr>fied between Spaii? and

England, the proceeding of her Majefty hath been fo jufl, and mingled with

fo many honourable regard?, as nothing doth {c much clear and acquit her

Majefly, not only from paffion,biit alfo from all dillwnourable policy. Forfitii-,

at the bet^inning of the troubles, flae did impart unto him faiiiiful and fincere

advice of the courfe that was to be taken for the quieting and appeafing them ;'

and expiefly forewarned both himfelf and fuch as were in principal charge in

thofe countries, during the wars, of the danger like to enfue it he held fo heavy x

hand over that people; left they Ihould caft themfelyes into the arms of a

ftranger. But finding the King's mind fo exulcerated as he rejcdted all cour,-

fel that tended to mild and gracious proceeding, her Majefty neverthelefs

gave not over her honourable refolution (which was if it were polllble to re-

duce and reconcile thofe countries unto the obedience of their natural fove-

reign the King ol ^pa'in; and if that might not be, yet to preferve them
from alienating themfelves to a foreign lord, as namely unto the French^ with

Avhom they much treated ; and amongft whom the enterprize of Flajiders

was ever propounded as a mean to unite their own civil diff;nfions) but pa-

tiently temporifing, expelled the good efteft which time might breed. And
whenfoever the ftates grew into extremities of defpair, and thereby ready to

embrace the offer of any foreigner,, then would her Majefty yield them fome

relief of money, or permit fome fupply of forces to go over unto them ; ta

the end, to interrupt fuch violent refolution: and ftill continued to mediate

unto the King forne juft and honourable capitulaikjns of grace and accord,

fuch as whereby always fliould have been preferved unto him fuch intereft

and authority as he in juftice could claim, or a prince moderately minded

would feek to have. And this courfe flie held interchangeably, feeking to

initigate the wrath of the King, and the delpair of the countries, till fuch,

time as after the death of the Duke of Anjoii, (into whofe hands, according

to her Majefty's predidlion, but againft her good liking they had put them-

felves ;) the enemy preffmg them, the United Provinces were received into

her Majefty's protedion : which was after fuch time, as the King of Spain

had difcovered himfelf, not only an implacable lord to them, but alfo a pro.*

felTed enemy unto her Maj^rfty ; having aftually.invaded Ireland, and de-

fio-ned the invafion of Eiidand. For it is to be noted; that the like oftl-rs

which were then made unto her Majefty, had been made to her long be-

fore : but as long as lier Majefty conceived any hope, either of making their

pcace, or entertaining her own with Spain, flie would never hearken there-

unto. And yet now, even at laft, her Majefty retained a fingular and evi-,

dent proof to the world of her juftice and moderation, in that llie refufed

the inheritance and fovereignty ofthofe goodly provinces ; which by the ftates,

with niuch inftance, was preiTed upon her ; and being accepted, would have

wrought greater contentment and fatisfadion both to her people and theirs, be-

ing countries for the fite, wealth, commodity of traffick, affeition to our na-

tion, obedience of the fubjeds (well ufed) moft convenient to have been an- -

nexed to the crown of England, and with all one charge, danger and offence

Qi Spain, only took upon her the defence and protcdian of their liberties:''

which'
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which liberties and privileges are of that nature, as they may juftly efteem

themfclves but conditional fubjcifts to the King of Spain^ more juftly than

Aragon: and may make her Majefty as juftly efteem the ancient confedera-

cies and treaties with Burgimdy'io be of force rather with the people and
nation, th.in with tiie line of the duke ; becaule it was never an abfolute mo-
narchy. So as to fum up her Majelfy's proceedings in this great aftion, they

have but this, thai they have fought firlt to reftore them to Spain^ then to

keep them from ftrangers, and never to purchafe them to her felf.

But during all that time, the King of Spain kept one tenor in his pro-

xeedings towards her Mjjcfty, breaking forth more and more into injuries

and contempiS : her fubjeds trading into Spain have been many of them
burned ; feme cafi: into the gailies ; others have died in prifon, wichout any
other crimes committed, but upon quarrels pickt upon them for their reli-

gion here at home. Her merchants, at the fack of Antwerp, were divers

of them fpoiled and put to their ranfoms, though they could not be charged

with any part takings neither upon the complaint of Dc)dtor/A^/7/o« and Sir

Edward Horfey, could any redrels be had. A general arreft was made by
the Duke oi Alva oi Eiiglipmens both goods and perfons j upon pre-

tence, that certain fliips ftayed \n this realm laden with goods and mo-
ney of certain merchants ot Genoiia belonged to that King: which money
and goods was afterwards, to the uttermolT; value, reflored and payed back

;

whereas our men were far from receiving the like juftice on their fide. Dr.

Man, her Majefty's embaffador, received, during his legation, fundry ir;dig-

nities; himlelf being removed out of Mrf^/z^/, and lodged in a village, as they

are accuffomed to ufe the embaffadors oi Moors: his fon and fteward forced

to aflifl: at a mafs with tapers in their hands; befides fundry other contume-

lies and reproaches. But the fpoiling or damnifying of a merchant, vexa-

tion of a common fubjeft, difhonour of an erhbalfador, were rather but de-

monffrations of ill difpofition than efFecfts, if they be compared with adiions

of ftates; wherein he and his minifters have fought the overthrow of this go-

vernment. As in the year 1569, when the rebellion m the north part of

jE«^/tfW brake forth; who but the Duke of ^^te, (then the King's lieute-

nant in the Low-Countries) and Don Guerres oi EJpes, then his embaffador

liegcr here, were difcovered to be chief inflruments and pradtilers, having

complottcd with the Duke oi Norjolk at the fune time, as was proved at the

fame duke's condemnation, that an army of twenty thoufand men fliould have

landed at Harwich, in aid of that part, which the faid duke had made with-

in the realm, and the laid duke having fpent and employed one hundred and
fifty thoufand crowns in that preparation.

Not contented thus to have conforted andaffifted her Majefty's rebels in

England, he procured a rebellion in Ireland\ arming and fending thither in the

yean 57v7 an arch-rebel of i!i\-A.x.coMn\.xy,'James-Fitz-Morice, which before was
fled. And truly to fpeak, the whole courfe of moleftation, which her Ma-
jefty hath received in that realm by the riling and keeping on of the Irijh^

hath been nouriihed and fomented from Spain; but afterwards moll appa-

rently in the year 1580 he invaded the fame Ireland with SpaniJ}:> forces, un-
der an Italian colonel, by xs-ixw^SanJofepho, being but the fore-runners of a

greater power ; which by treaty between him and the pope fliould have fol-

lowed; but that by the fpeedy defeat of thofe former, they were difcouraged

to pui lue the aiflion : which invafion was proved to be done by the King's

own orders, both by the letters of fecretary Efcovedo^ and of Guerres to the

King; and alfo by divers other letters, wherein the particular conferences

Vol. IV. 5 A were
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were fet down concerning this Ciiterprife between cardinal Riario the pope's

legate, and the King's deputy in Spain touching the general, the number

of men, the covitribuiion of money, and the manner of the profecuting of

theaftion, and by the confeflion of fome of the chiefcfl: of thofe that were

taken prisoners at the fort ; which adt being an ad: of apparent hoftiiity,

added unto all the injuries aforefaid, and accompanied with a continual re-

ceit, comfort, and countenance, by audiences, penfions, and employments,

which he gave to traytois and fugitives, both Englijh and IriJJj ; as JVeJimore-

land, Paget, Engkjield, Baltinglaji^ and numbers of others ; did fufficiently

juitify and warrant that purfuit of revenge, which (either in the fpoil of

Carthagena and San Domingo in the Indies, by Mr, Drake, or in the under-

taking the protection of the Loiv-Coimtries when the earl of Leicejier Was

fent over) afterwards followed. For before that time her Majeily, though

fhe flood upon her guard in refpedt of the juft: caufe of jealoufy, which the

fundry injuries of that King gave her; yet had entred into no offenfive adion

againll: him. For both the voluntary forces which Don Antonio had collected

in this realm, were by cxprefs commandment reftrained, and offer was made
of reftitution to the Spanijh embaffador of fuch treafure as had been brought

into this realm, upon proof that it had been taken by wrong ; and the duke

of Anjou was (as much as could ftand with the near treaty of a marriage

which then was very forward between her Majefty and the faid duke) di-

verted from the enterprife o^ Flanders.

But to conclude this point, when that fome years after the invafion and

conqueft of this land, intended long before, but through many crolles and

impediments, which the King of Spain found in his plots deferred, was in

the year 1588 attempted; her Majefty, not forgetting her own nature, was

content at the fame inftant to treat of a peace; not ignorantly, as a prince

that knew not in what forwardnefs his preparations were, (for fhe had dif-

covered them long before;) nor fearfully, as may appear by the articles where-

upon her Majefty in that treaty ftood, which were not the demands of a

prince afraid ; but only to fpare the fliedding of Chriftian blood, and to ftiew

her conftant delire to make her reign renown'd, rather by peace than vidlo-

ries: which peace was on her part treated fincerely, but on his part (as it

fliould feem) was but an abufe ; thinking thereby to have taken us more un-
provided : fo that the duke of Parma, not liking to be ufed as an inftrument

in fuch a cafe, in regard of his particular honour, would fometimes in treat-

ing interlace, that the King his mafter meant to make his peace with his

fword in his hand. Let it then be tryed upon an indifferent view of the

proceednigs of England and Spain, who it is that fiftieth in troubled waters,

and hath difturbed the peace of Chriftendom, and hath written and defcribed

all his plots in blood.

There follow the articles of an univerfal peace, which the libeller, as a

commiflioner for the eftate of England, hath propounded, and are thefe :

First, that the King of Spain fhould recall fuch forces, as, ofgreat com-
paffiou to the natural people oi Frafice^ he hath lent thither to defend them
againft a relapfed Huguenot.

SscoNDLV, that he luffer his rebels oi Holland and Zealand quietly to

;

poflefs the places they hold, and to take unto them all the reft of the Low-
Coimtries alio ; conditionally, that the Englijli may ftill keep the pofleflion of
fuch port towns as they have, and have fome half a dozen more annexed
unto them.

Thirdly,
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Thirdly, that the EngliJJj rovers might peaceably go to his Indiis^ and

there take away his treasure and his Indies alfo.

And thefe articles being accorded, (he faith) might follow that peace

which pafleth all underftanding, as he calleth it in a fcurrile and prophane

mockery of the peace which Chriftians enjoy with God, by the atonement

which is made by the blood of Chrift, whereof the Apoftle faith, that it

pajjeth all iinderjlanding. But thefe his articles are fure miftaken, and indeed

corrected are briefly thtfc :

' I. That the King of France be not impeached in reducing his rebels to

obedience.

2. That the Nethcrkvids be fuffered to enjoy their ancient liberties and

privileges, and fo forces of llrangers to be withdrawn, both Englijh and

Spanijh.

3. That all nations may trade into the Ec?/? and Wejl-Indies; yea, dif-

covtr and occupy fuch parts as the Spaniard doth not adlually poilefs, and

are not under civil government, notwithflanding any donation of the pope.

371

!;«;. Of the cunning of the libeller, in palliation of his malicious invedlives

• againfl her Majeily and the flate, with pretence of taxing only the actions

of the lord Burleigh.

I CANNOT rightly call this point cunning in the libeller, but rather good-

will to be cunning ; without Ikiil indeed or judgment: for finding that it had

been the ufual and ready pradlice of feditious fubjedts to plant and bend their

invedtives and clamours; not againft the fovereigns themfelves, but againft

foirjc fuch as had grace with them, and authority under them, he put in ure

his learning in a v/rong and unproper cafe. For this hath fome appearance to

cover undutiful invedlives, when it is ufed againfl favourites or new upftarts,

and ludden rifen counfellors : but when it ihall be pradlifed againfl: one that

hath been counfellor before her Majefty's time, and hath continued longer

counfellor than any other counfellor in Europe; one that muft needs have beea

great if it were but by furviving alone, though he had no other excellency ; one

that hath paffed the degrees of honour with great travel and long time, which

quencheth always envy, except it be joined with extreme malice; then it

appeareth manifelfly to be but a brick- wall at tennis to make the defamation

and hatred rebound from the counfellor upon the prince. And affuredly they

be very fimple to think to abufe the world with thofe fhifts ; fince every child

can tell the fible, that the wolf's malice was not to the fliepherd, but to

his dog. It is true, that thefe men have altered their tune twice or thrice:

when the match was in treating with the duke of ^/?/Wif, they fpake honey

as to her Majelly ; all the gall uttered was againfl the earl of Leiceflcr: But

when they had gotten heart upon the expedlation of the invafion, they chang-

ed ftyle, and difclofed all the venom in the world immediately againfl her

Majclly : what new hope hath made them return to their SinoJi's note, in

teacliing Troy how to five itfelf, I cannot tell. But in the mean time they

do his lordihip much honour : for the more defpitefully they inveigh againfl

his lordihip, the more reafon hath her Majelly to trufl him, and the realm to

honour him. It was wont to be a token of fcarce a good liegeman when
the enemy fpoiled the country, and left any particular men's houfes or fields

unwafled.

6. Certain
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6. Certain true general notes upon the aftions of the Lord Burleigh.

But above all the refi:, it is a flrange fancy in the libeller that he maketh

his lordfhip to be the frimwn mobile in every adlion without diftindtion ; and to

him her Majefty is accountant of her refulutions ; that to him the Earl of

Leicejier and Mr. Secretary JVal/ingbam, both men of great power, and of

great wit and u nder ftanding, were but as inftruments : whereas it is well known,

that as to her Majcfty there was never a counfellor of his lordHiip's long con-

tinuance that was fo appliable to her Majefty's princely refolutions; endea-

vouring always after faithful proportions and remonftrances ; and thefe in the

beft words, and the mofl: grateful manner, to refl upon fuch conclufions, as

her Majcfty in her own wifdomdetermineth, and them to execute to the beft :

So far iiath he been from conteftation, or drawing her Majefty into any his

own courfes. And as for the forenamed counfellors and others, with whom
his lordfliip hath conforted in her Majefty's fervice, it is rather true, that his

lordlhipout ofthegreatnefsof his experience and wifdom; and out of thecold-

nefs of his nature, hath qualified generally all hard and extreme courfes, as

far as the fervice of her Majefty, and the fafety of the ftatc, and the making

himfelf compatible with thole with whom he ferved would permit : So far

hath his lordlhip been from inciting others, or running a full courfe with them

in that kind. But yet, it is more ftrange that this man fliould be fo abfurdly

malicious, as he fhould charge his lordfhip, not only with all adtions of ftate,

but alfo with all the fiiults and vices of the times ; as if curiofity and emula-

tion have bred fome controverfies in the church ; though (thanks be to God)

they extended but to outward things; as if wealth, and the cunning of wits

have brought forth multitudes of fuits in law; as if excefs in pleafures, and

in magnificence joined with the unfaithfulnefs of fervants, and the greedinefs

of monied men, have decayed the patrimony of many noblemen, and others.

That all thefe, and fuch like conditions of the time fliould be put on his lord-

fhip's account ; who hath been, as far as to his place appertaineth, a moO: re-

ligious and wife moderator in church-matters to have unity kept; who with

great juftice hath difpatched infinite caufes in law that have orderly beea

brought before him : and for his own example, may fay that which few men
can fay ; but was fometimes faid by Cepbahis^ the Athenian fo much re-

nowned in Plato'?: works ; who having lived near to the age of an hundred

years, and in continual affairs and bufinefs, was wont to fay of himfeli; that

he never fued any, neither had been fucd by any: who by reafon of his of-

fice hath preferved many great houfes from overthrow, by relieving I'undry

extremities towards fuch as in their minority have been circumvented ; and

towards all fuch as his lordfliip might advife, did ever perfuade fober and li-

mited expence. Nay, to make proof farther of his contented manner of life,

free from fuits and covetoufnefs, as he never fued any man, fo did he never

rail'e any rent, or put out any tenant of his own ; nor ever gave confent to

have the like done to any of the Queen's tenants ; matters linguiarly to be

HOted in this age.

But however, by this fellow, as in a flilfe artificial glafs, which is able to

make the beft face deformed, his lordfliip's doings befet forth; yet let his pro-

ceedings (which be indeeed his own) be indifferently weighed and con-

fidered ; and let men call to mind, that his lordfliip was never a violent and
tranfported man in matters of flate, but ever refpedlive and moderate ; that

he was never man in hisprticular a breaker of necks ; no heavy enemy, but

ever
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ever placable ..nd mild ; that he was never a brevi'er of holy water in court;

no dailier, noabufer, but ever real and certain j that he was never a bearing

man, nor carrier of caufes, but ever gave way to juftice and courfe of law;

that he was never a glorious wilful proud man, but ever civil and familiar,

and good to deal withal ; that in the courfe of his fervice, he hath rather fu-

flained the burthen, than fought the fruition of honour or profit ; fcarcely

fparing any time from his cares and travels to the fuftentation of his health;

that he never had, nor fcjught to have for himfelf and his children any pen-
ny-worth of lands or goods that appertained to any attainted of any treafon,

felony, or otherwife ; that he never had, or fought any kind of benefit by
any forfeiture to herMajefly; that he was never a fadliouscommender of men,
as he that intended any ways to befiege her, by bringing in men at his devo-

tion ; but was ever a true reporter unto her MajeAy of every man's deferts

and abilities ; that he never took the courfe to unquiet and offend, no nor ex-

afperate her Majefty, but to content her mind, and mitigate her difpleafure ;

that he ever bate himfelf reverently and without fcandal in matters of reli-

gion, and without blemifli in hisprivate courfe of life. Let men, I fay, with-

out pafiionate malice, call to mind thefe things; and they will think it

reafon, that though he be not canonized for a faint in Rofue, yet he is wor-
thily celebrated as Pater Patriae in E?7gland ; and thongh he be libelled

aganifl by fugitives, yet he is prayed for by a multitude of good fubjefts;

and laflly, though he be envied whilft he liveth, yet he fhall be deeply

wanted when he is gone. And affuredly many princes have had many fer-

vants of trufi:, name, and fufliciency : but where there have been great parts,

there hath often wanted temper of affediion ; where there have been both

ability and moderation, there have wanted diligence and love of travail j

where all three have been, there have fometimes wanted faith and fincerity ;

where fome few have had all thefe four, yet they have wanted time and ex-

perience : but where there is a concurrence of all thefe, there is no marvel,

though a prince ofjudgment be conftant in the employment and trufi; of fuch

a fervant.

7. Of divers particular untruths and abufes difperfed through the libel.

The order which this man keepeth in his libel, is fuch, as it may appear,

that he meant but to empty fome note-book of matters of England^ to bring

in (whatfoever came of it) a number of idle jefiis, which he thought might

fly abroad , and intended nothing lefs than to clear the matters he handled by
the light of order and diftincfl writing. Having therefore in the principal

points, namely, the fecond, third, and fourth articles, ranged his fcattering

and wandering difcourfe into fome order, fuch as may help the judgment of

the reader, I am now content to gather up fome of his by-matters and
fiiraggling untruths, and very briefly to cenfure them.

Pag. 9. he faith, that his lordfhip could neither by the greatnefs of his

beads, creeping to the crofs, nor exterior fliew of devotion before the high

altar, find his entrance into high dignity in Queen Af^rj's time. All which
is a mere fidion at pleafure ; for Queen Mary bare that refpedl unto him in

regard of his conftant llanding for her title, that flie defired to continue his

fervice; the refufal thereof growing from his own part : he enjoyed neverthe-

Icfs all other liberties and favours of the time ; fave only that it was put into

the Queen's head that it was dangerous to permit him to go beyond the

fea, becaufe he had a great wit of adion, and had ferved in fo principal

Vol. IV. 5B a
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a place ; which nevcrthelefs after, with Cardinal Pool, he was fuffered

to do.

VAG.eadem he faith, Sir Nicolas Bacon, that was lord keeper, was a man
of exceeding crafty wit ; which fheweth that this fellow in his flauders is no

good marks-man, but throweth out his words of defaming without all level.

For all the world noted Sir Nicolas Bacon to be a man plain, direcft, and

conftant, without all fincffe and doublenefs ; and one that was of the mind

that a man in his private proceedings and cftate, and in the proceedings of

ftate, fliould reft upon the foundneis and ftrength of his own courles, and

not upon pradlice to circumvent others, according to the fentence of Solo-

mon; virprudens ad-vcrtit ad grcfjiisfuos, Jlultus autem divertit addolos: info-

much that the biiliop oi Rofs, a fubtle and obferving man, laid of him, that

he could fliflen no words upon him, and that it was impoflible to come with-

in him, becaufe he offered no play : and the Queen-mother of France, a very

politick princefs, faid of him, that he Ihould have been of the council of

Spain, becaufe he defpifed the occurrents, and refted upon the fii ft ploi ; fo

that if he were crafty, it is hard to fay who is wife,

Pag. ID. he faith, that the Lord BwV^/^/», in the eftabliiliment of religion,

in the beginning of the Queen's time, preferibed a compolition of his own
invention ; whereas the fame form not fully ftx years before, had been re-

ceived in this realm in Kwg Edward's time: fo as his lordfhip being a Chrifti-

an politick counfellor, thought it better to follow a precedent, than to inno-

vate; and chofe the precedent rather at home than abroad.

Pag. 41. he faith, that catholicks never attempted to murder any principal

perfon of her Majefty's court, as did Biircheiv, (whom he calleth a puritan)

in wounding of a gentleman infteadof Sir Chriftopher Hatton; but bv their

great virtue, modelfy, and patience, do manifeft in themfelves a far different

fpirit from the other fort. For Burchew it is certain he was mad ; as appear-

eth not only by his mad miftaking, but by the violence that he offered after-

wards to his keeper, and moft evidently by his behaviour at his execution:

but of catholicks (I mean the traitorous fort of them) a man may fay as Cato

faid fometimes of CaeJ'ar, eum ad evertendain remptiblicam fobrium accejjifj'e :

they came fober and well advifed to their trealbns and confpiracies ; and com-
monly they look not fo low as the counfellors, but have bent their murderous

attempts immediately againft her Majefty's facred perfon, (which God have

in his precious cuftody:) as may appear by the confpiracy oi Sommervik^

Parry, Savage, the fix, and others ; nay, they have defended it /« //)(yi', to

be a lawful aft.

Pag. 43. he faith, that his lordftiip, whom'he calleth the arch-politick,

hath fraudulently provided, that when any prieft is arraigned, the indictment

is enforced with many odious matters: wherein he ftieweth great ignorance

if it be not malice ; for the law permitteth not the ancient forms of in-

diftments to be altered ; like as in an adlion of trefpafs, although a man take

away another's goods in the peaceableft manner in the world, yet the writ

hath quarevi & arjnis ; and if a man enter upon another's ground and do

no more, ihs ^\i\nni \r\Qni\ov\e\h quod herbam J'uam ibidem crelceiitem, cum
eqiiis, hobus, porcis, & bidentibus, depaftus fit, conculcavit & conj'utnpfit. Neii

ther is this any abfurdity, for in the praftice of all law the formularies have

been few and certain ; and not varied according to every particular cafe. And
in indic^lments alfo of treafon, it is not fo far fetched as in that of trefpafs;

for the law ever prefumeth in treafon an intention of fubverting the ftate, an4
impeaching the Majefty royal. .

Pag.
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Pag. 45. and in other places, fpeaking of the perfecuting of the catho-

licks, he ftill mentioneth bowellings and confuming mens entrails by fiie;

as if this were a torture newly deviled : wherein he doth cauteloufly and
malicioully fupprefs, that the law and cuftom of this land from all antiquity

hath ordained tlmt puniniment in cafe of treafon, and permitteth no other.

And a puniiiiment furely it is, though of great terror, yet by reafon of the

quick difpatching, of lefs torment far than either the wheel or forcipation,

yea than fimple burning.

Pag. 48. he faith, i?;?"-/»?/?^ is confederate with the great 7l(fr>^: wherein
if he mean it becaule the merchants have an agent in Conjlantinople, how
will he anfwer for all the Kings oiFrance fince Francis the firft, which were
good catholicks? For the Emperor? For the King o'i Spain himfelf ? For the

ienate of Venice, and other Ifates, that have had long time embalfadors licgers

in that court ? If he mean it bccaufe the Turk hath done feme fpetial honour
to our embaffador, (if he be fo to be termed) we are beholden to the King
of Spain for that ; for that the honour we have won upon him by oppoli-

tion, hath given us reputation through the world : if he meant it bccaufe the

Tur/i feemeth to atfeft us for the abolifliing of images ; let him confider then

what a fcandal the matter of images hath been in the church ; as having been

one of the principal branches whereby Ma hometifm entered.

Pag. 65. he faith. Cardinal ^/Z?;^ was of late very near to have been eledl-

ed pope. Whereby he would put the catholicks here in fome hope, that

once within live or lix years (for a pope commonly fittcth no longer) he may
obtain that which he miffed narrowly. This is a diredl abufe, for it is cer-

tain in all the conclaves lince Sixiui ^lintus who gave him his hat, he was
never in poffibility ; nay, the King of Spain that hath patronized the church
ofRome fo long, as he is become a right patron of it, in that he feeketh to

prefent to that ice whom he liketh, yet never durft flrain his credit to fo

defperate a point as once to make a canvafs for him : no, he never nomi-
nated him in his inclufive narration. And thofe that know any thing of the

refpedts of conclaves, know that he is not papable : firfi:, becaufe he is an

ultramontane, of which fort there hath been none thefe fifty years. Next,

becaufe he is a cardmal of alms of Spain, and wholly at the devotion of that

King. Thirdly, becaufe he is like to employ the treafures and favours of the

popedom upon the enterprizes of England, and the relief and advancement

of £;w///Z) fug! lives, his neceflitous country-men; fo as he prelumed much
upon tlie fimplicity of the reader in this point, as in many more. i

Pag. ^^. and again p. 70. he faith, his lordlliip (meaning theLord5«r-

li'ighj intendeth to match his grandchild Mr, JVilliam Cecil with the Lady
Arabella. Which being a mere imagination, without any circumlfance at

all to induce it, more than that they are both unmarried, and that their

years agree well, needeth no anfwer. It is true that his lordlliip being no
ftoical unnatural man, hut lovingtowards his children; for charitas reipublicae

incipit a familia ; hath been glad to match them into honourable and good
hloud : and yet not fo, hut that a private gentleman of Northamptonjfnre that

livxd altogtrtlier in the country, was able to bellow his daughters higher than

his lordfliip hath done. But yet it is not feen by any thing pall, that his lord-

ftiip ever thought or affected to match his children in the blood royal. His
lordlhip's wifdcm, which hath been fo long of gathering, teaching him to

leave to his pofteiity rather furety than danger. And I marvel where be the

combinations Vv'hich have been with great men; and the popular and plau-

fible courfes, which ever accompany fuch defigns, as the libeller fpeakethof;

and
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and therefore this match is but like unto that which the fame fellow con-

cluded between the fame Lady yxtabella and theEail o^l Leicrjicr\ fon, when
he was but a twelvemonth old.

Pag. 70. he faith, he laboureth inceflantly with the Queen to make his

eldeft fon deputy of /;-f/rtW : as if that were fuch a catch, confidering all the

deputies fince her Maiefty's time (except the Earl oi Sujjex and the LordGr^'^

have been perfons of meaner degree than Sir Thomas Cecil isj and the moft

that is gotten by that place, is but the faving and putting up of a man's own
revenues, during thofe years that he ferveth there ; and this perhaps to be

faved with fome difplealure at his return.

Pag. cadem he faith, he hath brought in his fecond fon Sir Robert Cecil to

be of the council, who hath neither wit nor experience; which fpeech is as

notorious an untruth as is in all the libel : for it is confefTed by all men that

know the gentleman, that he hath one of the rareft and moft excellent

wits of England^ with a fingular delivery and application of the fime ; whe-

ther it be to ufe a continued fpeech, or to negotiate or to touch in writing,

or to make report, or difcreetly to confider of the clrcumftances, and aptly

to draw things to a point ; and all this joined with a very good nature and

great refpedl to all men, as is daily more and more revealed. And fur his

experience, it is eafy to think that his training and helps hath made it already

fuch as many that have ferved long prentifhood for it, liave not attained the

like : fo as if that be true, qui beneficiiim digno dat, omnes obligat; not his father

only, but the ftate is bound unto her Majefty, for the choice and employ-

ment of fo fufficient and worthy a gentleman.

There be many other follies and abfurdities in the book; which if an
eloquent fcholar had it in hand he would take advantage thereof, and juftly

make the author not only odious, but ridiculous and contemptible to the

world : But I pafs them over, and even this which hath been faid hath been

vouchfafed to the value and worth of the matter, and not the worth of the

Writer, who hath handled a theme above his compafs.

8. Of the height of impudence that thefe men are grown unto in publifh-

ing and avouching untruths, with a particular recital of fome of them for

an affay.

These men are grown to a fingular fpirit and faculty in lying and abuiing

the world ; fuch as it feemeth although they are to purchafe a particular dif-

peniiUion for all other fins, yet they have a difpenfation dormant to lye for

the catholick caufe, which moveth me to give the reader a tafte of their

untruths, fuch as are written, and are not merely grofs and palpable ; defiring

him out of their own writings, when any fhall fall into his hands, to encreafe

the roll at leaft in his own memory.
We retain in our calendars no other holidays but fuch as have their me-

morials in the fcriptures : and therefore in the honour of the blefTed Virgin,

we only receive thefeafts of the annunciation and the purification ; omitting

the other of the conception and the nativity ; which nativity was ufed to

be celebrated upon the eighth of September, the vigil whereof happen'd
to be the nativity of our Queen ; which though we keep not holy, yet we
ufe therein certain civil cultoms of joy and gratulation, as ringing ot bells,

bonfires, and fuch like ; and likewife make a memorial of the fame day in

our calendar : whereupon they have publiflied, that we have expunged the

nativity of the blefled Virgin, and put inftead thereof the nativity of our

Queen
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Qjccn : And farther, that wc Ting certain hymns unto her, ullcl to he fung

unto our lady.

It liappened that upon feme blood-fhcd in the churcli of P^w/'s, acced-
ing to the canon law, yet with us in force, the faid church was inrcrdift.-d,

and fo the gates ihut up for fome (cw days; whereupon they publilhed, t!jac

bccaufc the i'ame church is a place where people ule to meet to walk and
confer, the Queen's Majcfty, after the manner of the ancient tyrants, had
forbidden all alTemblies and meetings of people together; and for that rca-

fon, upon extreme jealoufy, did caufe Paul's gates to be fliut up.

Th p gate of London called Ludgate, being in decay, was pulled down
and built a- new ; and on the one fide was fet up the image of King Lud
and his two fons; who, according to the name, was thought to be the firfb

founder of that gate ; and on the other fide, the image ot her MajePLy, in

whofe time it was re-edified : wheretipon they publiflied that her 'Mdjefty,

after all the images of the faints were long beaten down, had now at laft fee

up her own image upon the principal gate of Lo?idon to be adored, and that

all men were forced to do reverence to it as they pafl'ed by, and a watch tlierc

placed for that purpofe.

Mr. Jewel the l^ifliop of SaUJbiiry, who according to his life died mofl

godly and patiently, at the point of death ufed the verficle of the hymn 'le

Deum, O Lord in thee have I trufled, let tne never be conjounded; whcreup -

on fapprefTing the refl:, they publiHicd, that the principal champion of the

hereticks in his very lafl words cried he was confounded.

In the zGt of recognition oi prima, whereby the right of the crown is ac-

knowledged by parliament to be in her Majefly, (the like whereof was ufed

in Queen M<:zrys time) the words of limitation are, in the Queen's Majefly,

and the natural heirs of her body, and her lawful fucceffors. Upon which

word (natural) they do malicioufly, and indeed villainoufly glofs, that it was

the intention of the parliament, in a cloud to convey the crown to any iffue

of her iVTajefly's that were illegitimate ; whereas the v/ord (heir) doth with

us fo neceffarily and pregnantly import lawfulnefs, as it had been indecorum,

and uncivil fpeaking of the ifTues of a prince to have expieffed it.

They fet forth in the year a book with tables and pidures of the

perfecutions againfl catholicks, wherein they have not only flories of fifty

years old to fnpply their pages, but alfo taken all the perfecutions of the pri-

mitive church, under the heathen, and tranflated them to the prr.dtice of

Englafid; as that of worrying priefls under the fkins of bears, by dogs, and

the like.

I CONCLUDE then, that I know not what to make of this cxcefs in avouch-

ing untruths, favethis, that they may truly chaunt in their quires ; linguam

mjiram magnijicabitnus, labia nojlra nobis funt : And that they who have loiig

agoforfaken the truth of God, which is the touchfhone, muft now hold by the

whetflone; and that their ancient pillar of lying wonders being decayed,

they mufl now hold by lying flanders, and make their libels fucccfTois to

their legend.

sc
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A TRUEREPORT
Of the deteftable

TREASON,
INTENDED

By Doaor RODERIGO LOPEZ^
A Phyficlan attending upon the Perfon of the

QJJEEN's MAJESTY,
Whom he, for a fum of money promifed to be paid him by

theKing o^Spain^ did undertake to have deftroyed by poifon;

with certain Circumftances both of the plotting and detefting

the faid Treafon : Penned during the Queen's Life.

THE King oi Spam having found by the enterprize of 88, the diffi-

culty of an invafion of Rjigland; and having alfo fince that time

embraced the matters of France (being a defign of a more eafy na-

ture, and better prepared to his hand) hath of neceffity for a time layed alide

the profecution of his attempts againft this reahn by open forces, as know-
ing his means unable to wield both aftions at once, as well that oi England

as that of France: And therefore, cafting at the faireft, hath (in a manner)

bent his whole ftrength upon France, making, in the mean time, only a de-

fenfive war upon the Loiv- Countries. But finding again, that the fupports

and aids which her Majefty hath continued to the French King, are a prin-

cipal impediment and retardation to his prevailing there according to his

ends, he hath now of late, by all means, projed:ed to trouble the waters here,

and to cut us out fome work at home ; that by practice, without diverting and
employing any great forces, he might neverthelefs divert our fuccours from
France.

According to which purpofe, he firft proved to move fome innovation

in Scotland, not fo much in hope to alienate the King from the amity of her

Majefty, as praclifing to make a party there againft theKing himfelf, where-

by he fhould be compelled to ufe her Majefty's forces for his alfiftance. Then
he folicited a fubjedt within this realm (being a perfon of great nobility) to

rife in arms and levy war againft her Majefty j which practice was by the

fame nobleman loyally and prudently revealed. And luftly, (rather, as it is

to be thought, by the inftigation of our traitorous fugitives in foreign parts,

and the corrupter fort of his counfellors and minifters, than of his own na-

ture.
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lure and inclination) either of himfelf, or his faid connftllors and miniHers

tifing his name, have defcended to a courfe againft all honour, all fociety and
humanity, odious to God and man, detefted by the heathens themfclves,

which is to take away the life of her Majefly (which God have in his pre-

cious cuftody) by violence or poifon. A matter which might be proved to

be not only againfl all Chriftianity and religion, but againft nature, the law
of nations, the honour of arms, the civil law, the rules of morality and po-

licy ; finally, to be the moft condemned, barbarous, and ferine ad: that can
be imagined; yea, (fuppofmg the quarrels and hoftility between the princes

to be never fo declared and fo mortal) yet were it not that it would be a

very reproach unto the age, that the matter fliould be oncedifputed or called

in queftion, it could never be defended» And therefore I leave it to the

cenfure which Titus Livius giveth in the like cafe upon Perjeus the laft King
of the MacedonSj afterwards overthrown, taken with his children, and led

in triumph by the Romans: ^lem non juflum helium gerere regio animOy fed
per omnia clandcjlina grajj'ari fcelera, latrociniorum ac 'venejiciorum^ cernebant.

But to proceed, certain it is, that even about this prefent time there have

been fuborned and fent into this realm divers perfons, fome EngliJJo, feme

Irifi, corrupted by money and promifes, and refolved and conjured by priefts

in confeffion, to have executed that mod wretched and horrible fadl ; of

which number certain have been taken, and fome have fufFered, and fome
are fpared becaufe they have with great forrow confefTed thefe attempts, and
detefted their fuborners. And if I fliould conjed:ure what the reafon is wiiy

this curfed enterprize was at this time fo hotly and with fuch diligence pur-

fued, I take it to be chiefly becaufe the matters of France were ripe, and the

King of Spain made himfelf ready to unmafk himfelf, and to reap that in

France, which he had been long in fowing, in regard that there being like

to be a divulfion in the league by the reconciliation of fome of the heads to

the King, the more paflionate fort being deftituted by their affociates, were
like to caft themfelves wholly into the King oiSpaifis arms, and todifmem-
ber fome important piece of that crown, though now upon this frefli acci-

dent of receiving the King into Paris, it is to be thought that both the woril

affedied of the league will fubmit themfelves upon any tolerable conditions to

their natural King thus advanced in ftrength and reputation ; and the King
of Spain will take a fecond advice ere he embark himfelf too far in any
new attempt againft France. But taking the affiiirs as they then ftood be-

fore this accident unexpedled
J

efpecially ofthe council of 5^^;>7, during this

his fuppofed harveft in France, his council had reafon to wilh that there were
no difturbance from hence, where they make account that if her Majefty

were removed (uponwhofe perfon God concinue his extraordinary watch and

providence) here would be nothing but confufion, which they do not doubt

but with fome no great treafure, and forces from without, may be nourished

till they can more fully intend the ruin of this ftate according to their ancient

malice.

But howfoever that be, amongft the number of thefe execrable underta-

kers, there was none fo much built and relied Upon by the great ones of the

other fide, as was this phyfician Lopez ; nor (indeed) none fo dangerous

;

whether you confider the aptnefs of the inftrument, or the fubtlety and fe-

crecy of thofe that pradlifed with him, or the ftiift and evafion which he had

provided for a colour of his doings, if they fhould happen to come into

queftion. For firft, whereas others were to find and encounter infinite dif-

ficulties, in the very obtaining of an opportunity to execute this horrible ad ;

and



380 REPROT OF LOPEZ'S TREASON.-
flnd befidcs, cannot but fee prcfent and rr.oft iifiuied death before their ey?.-:,

and therefore mufl: be (as h were) damnable Votaries if they undertiih': it:

this man, in regard of his facuhy, and of his private accefs to her Mi-j-f.y,

]iad both means to perpetrate, and means to conceal, whereby he might rejp

the fruit of his wiciced treafon without evideiu peiih And fur hi:> tomplicirs

that pradtifed with him, being Portuguefe, and of the retinue of King Ji/2/0-

7110, the king of Spaing mortal enemy, they were men thereby freed ai;d dif-

ch.arged from fufpicion, and might lend letters and receive L-tters out of

Spain without jealoufy ; as thofe which were thought to entertain inielli-

gences there for the good of their mafter. And for the evafion and mafk. thut

Lopez had prepared for this treafon, if it had not been fcarched and fifrcd

to the bottom, it was, that he did intend but to cozen the King of S/ahi,

without ill meaning; fomewhat in the nature of that ftratagem which Pd/v-j-,

a mpft cunning and artificial traitor, had provided for himfelf.

Nevertheless this m.atter, by the great goodnefs of God, falling into

good hands, of thofe honourable and fufficicnt perfons which dealt therein,

was by their great and worthy induftry fo handled and followed, as this Pfo-

teus ot a difguifed and transformed treafon, did at laft appear in his own iikt-

nels and coloursj which were as foul and monftrous as have been known in

the world. For fome of her Majefty's council long fmce entered into con-

fideration that the retinue oi ¥J\x\g Antonio (I mean fome of them) were not

unlike to hatch thefe kinds of treafons, in regard they were needy Grangers,

entered into deipair of their mafler's fortune, and like enough to afpirc to

make their peace at home by fome fuch wicked fervices as thele ; and there-

fore'grew to have an extraordinary vigilant eye upon them ; which prudent

anddifcreet prefumption, or conjedure, joined with fome advertifements of

f.fpials abroad, and fome other induflry, was the firft caufe (next under the

great benedidlion ofGod, which giveth unto princes zealous counfellors, and
giveth to counfellors policy, and difcerning thoughts) of the revealing and

difcovering of thefe treafons, which were contrived in order and form, as here-

after is fet down.

This Lopez, of nation a Portiiguefe, and fufpedled to be in fed fecretly a

"Jew, (though here he conformed himfelf to the rites of the Chriflian religion)

for a long time profeiTedphyfick in this land, by occafion whereof (being withal

a man very oblervantand officious, and of a pleafing and appliable beliaviour;

in that regard, rather than for any great learning in Jiis facculty) he grew
known and favoured in court, and was fome years fmce fworn phyitcian of
her Majefiy's houfholdi and by her Majefty's bounty, of whom he had rc^

ceived divers gifts of good commodity, was grown to good eflate of wealth.

This man had infinuated himfelf greatly (in. regard he was of the fame
nation) with the King Antonio^ whofe caufes he pretended to fclicite at the

court; efpecially while he fuppofed there was any appearance of his fortune;

of whom alio he had obtained (as one that referved all his doings to gain) an
aflignation of 50000 crowns to be levied in Portugal. But being a perfoii

wholly of a corrupt and mercenary nature, and finding his hopes cold from
that part ; he caft his eyes upon a more able paymafler, and fecretly made
offer long fince of his fervice to the King of Spain; and accordingly gave

iundry intelligences of that which pafTed here, and imported moft for the

King of Spain to know, having no fmall means, in regard of his continual at-

tendance at court, nearnefs, and accefs, to learn many particulars of great

weight : Wliich intelligences he maintained with B.niardine Memloza, An-
tonio Vega^ Roderigo Marquez, and divers others.

In

3
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In the conveyance of which his intelHgences, and in the making known of

hisdifpofition to do the King of Spain fervice, he had (ainongfl others) one
Mama'! Andrada a Portiigueje, revolted from Don Antonio to the K.ing of
Spain; one that was difcovercd to have pradifed the death of the faid JDou
Antonio, and to have betrayed him to Bermirdine Mendoza. This man
coming hither, was, for the fame, his pradice appearing by letters inter-

cepted, apprehended and committed to prifon. Before which time alfo,

there had been by g'lod diUgence intercepted other letters, whereby the faid

Andrada advertifed Mmdoza, that he had won Dr. Lopez to the King's fer-

vice : but Lopez having underftanding thereof, and finding means to have

fecret conference with Andrada before his examination, perfuadcd with him
to take the matter upon himfelf, as if he had invented that advertifement

touching Z/O/t'x;, only to procure himfelf credit vixxh. Mendoza ; and to make
him conceive well of his induftry and iervice. And to move him hereunto,

Lopez fet before Andrada, that if he did excufe him, he Ihould have credit

to work his delivery ; whereas, if he did impeach him, he was not like to

find any other means of favour. By which fubtle perfuafion Andradoy when
he came to be examined, anfwered according to the diredion and Icffoning

which Lopez had given him. And havijig thus acquitted himfelf of this

fufpicion, becanie a fuitor for Andrada's delivery, craftily fuggefting, that

he was to do foine notable fervice to Don Antonio; in which his fuit he ac-

cordingly prevailed. When Lopez had thus got Atidrada out of prifon, he
was idffered to go out of the realm into Spain; in pretence (as was faid) to

do iome fervice to Don Antonio ; but in truth, to continueZ/O/'fa's negotiation

and intelligences wiih the King of Spain; which he handled fo well, as at

his return hiflier, for the comh)rting of the h\A Lopez, he brought to him
from the' King, belides thanks and words of encouragement, and anAhazo
(which is the complement of favour) a very good jewel garnidied with fun-

dry ftoncs of good value. This jewel, when Lo/j^-s; had accepted, he cun-
ningly caft with himfelf, that it he fliould oficr it to her Majefty firfl, he was
allured flie would not take it : next, that thereby he fhould lay her alleep,

and make her fecure of him for greater
,
matters, accordins; to the favinu.

ffaus fibi fidem in parvis praejhuit ut in magnis oppritnat ; which accord-

ingly he did, with proteffations of his fidelity : and her Majefty, as a princefs

of magnanimity, nor apt to fear or fufpicion, returned it to him with gracious

words.

After Lopez had thus abufed her Majefty, and had thefe trials of the

tidelirv oi y'lndrada ; they fell in conference (the matter being firft moved
by Andrada, as he that came freflilv out of Spain) touching the empoifoning

of the Queen : Which Lopez (who faw that matter of intelligence without

fome luch particular fervice, would draw no great reward from the King of

Spain ••, luch as a man that was not needy, but wealthy as he was, could

find any tafte in) alTented unto. And to that purpofe procured again this

Andrada to be lent over, as well to advertife and alfure this matter to the

King oi Spain and his miniflers (namely to the Count de Fnentes, afliflant to

the general of the King of Spain s forces in the Low Countries,) as alfo to ca-

pitulate and contradf with him about the certainty of his reward, ylndrada

having received thofe inftrudions, and being furnifhed with money by Lo-
pez's, procurement fiovn Don Antonio, about whole fervice his employment
was believed to be, went over to Calais, where he remained, to be near nr\-

\.o England ^nd Flanders, having a boy that ordinarily pafTed to and fro be-

twt-en him and Lopez : by whom he did alfo (the better to colour his em-
VoL. IV\ ^D ployment)
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V)loyment) write to Lopez intelligence, as it was agreed he (hould between

him and Lopez ; who bad him lend fuch news as he fliould take up in the

ftreets. From Calais he writeth to Count deFuentes oi Lopez' % promileand

demands. Upon the receipt of which letters, after fome time taken to ad-

vertife this propofition into Spain, and to receive diredlion thereupon, the

Count de Fueittcs aflbciated with Stephana Ibarra, fecretary of the council of

the wars in the Loif~Cou?itries, calleth to him one Manuel Louis 1'inoco, a

Portumefe, who had alfo followed King Antonio, and of whofe good devo-

tion he had had experience, in that he had conveyed unto him two feveral

pacquets, wherewith he was trufted by the King Antonio for France. Of
this Louis they firft received a corporal oath, with folemn ceremony, taking

his hands between their hands, that he (hould keep fecret that which (hould

be imparted to him, and never reveal the fame, thoigh he ihould b^ appre-

hended and queftioned here. This done, they acquaint him with the letters

oi Andrada, with whom they charge him to confer at Calais in his way,

and to pafs to Lopez inio England, addrelTing him farther to Stephano Fer-

reradeGama, and fignifying unto the faid Lopez withal (as from the King)

that he gave no great credence to Andrada, as a perfon too flight to be ufed

in a caufe of fo great weight : and therefore marvelled much that he heard

nothing from Ferrera of this matter, from whom he had in former time been

advertifed in generality of Lopez % good affedlion to do him fervice. This

Ferrera had been ibmetimes a man of great livelihood and wealth in Portugal,

which he did forego in adhering to Don Antonio, and appeareth to be a man
of capacity and praftice ; but hath fome years lince been fecretly won to the

fervice of the King oi Spain, not travelling neverthelefs to and fro, but re-

liding as his lieger in England.

MANUEL Louis difpatched with thefe inftrudions, and with all af-

feftionate commendations from the count xo Lopez, and with letters to Fer-

rera, took his journey firft to Calais, where he conferred with Andrada;

of whom receiving more ample information, together with a (hort ticket of

credence to Lopez, that he was a perfon whom he might truft without fcru-

ple, came over into England, and firft repaired to Ferrera, and acquainted

him with the ftate of the bufinel's, who had before that time given fome

light unto Lopez, that he was not a ftranger unto the practice between him
and Andrada, wherewith (indeed) Andrada had (ina(ort) acquainted him.

And now upon this new difpatch and knowledge given to Lopfz, of the

choice oi Ferrera to continue thut which Andrada had begun ; he, to con-

form himfelf the better to the fatisfadlion of the King of Spain, and his mi-

nifters abroad, was content more fully to communicate with Ferrera,- w'lih.

whom, from that time forward, he meant fingly and apertly to deal ; and

therefore cunningly forbore to fpeak with Manuel Louis himfelf j but con-

cluded, that Ferrera fliould be his only trunk, and all his dealings fhould

pafs through his hands, thinking thereby to have gone invifible.

Whereupon he caft with himlelf, that it was not fafe to ufe the media-

tion o^ Manuel Louis, who had been made pr;vy to the matter as fome bale

carrier of letters ; which letters alfo (hould be written in a cipher, not of al-

phabet, but of words; fuch as might, if they were opened, import no vehe-

ment fufpicion. And therefore Ma/z^f/ Louis was fent back with a (hort an-

fwer, and Lopez purveyed himfelf of a bafe fellow, a PortaguefecsW^A Gomez
d'Avila, dwelling hard by Lopezs houfe, to convey his letters. After this

melTenger provided, it was agreed between Lopez and Ferrera, that letters

fliould be fent xoih^Cownide Fuentes and Secretary y//^;7W, written and (igned

by
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hy Ferrera, (for Lo/»^;?; cauteloufly did forbear to write himfelf) but direft-

ed and (indeed) didated word by word by Lopez himfelf. The contents
thereof were, x\\^iLopez was ready to execute that fcrvice to the King, wliich
before had been treated, but required for his recompence the fum of coooo
crowns, and aflurance for the fame.

These letters were written obfcurely (as was touched) in terms of mer-
chandize i to which obfcurity, when Ferrera excepted, Lopez anfwered
they knew his meaning by that which had pafled before. Ferrera wrote alfo

to Manuel Louis, but charged this Gomez to deliver the fame letters unto him
in the prefence of Juarra ; as alfo the letter to Juarra in the prefencc oi^

Manuel Louis. And tiiefc letters were delivered to Gomez cfAvila to be car-

ried to Bruff'eh, and a paflport procured, and his charges defrayed by Lopez.
AndFerrera, the more to approve hisinduflry, writ letters two feveral tim^s,

the one conveyed by Emanuel Pallacios, with the privity o^ Lopez, to Chri/lu^

phero MorOy a principal counfellor of the King of ^/'i^z'/z, m Spain ; fignifyiug

that Lopez was won to the King of Spain, aiid that he was ready to receive

his commandment; and received a letter from the fime Chrijhphero Mora,
in anfwer to one of thefe, which he fliewed MWto Lopez. In the mean time
Lopez, though a man (in femblance) of a heavy wit, yet indeed fubtle of him-
felf, as one trained in practice ; and befides, as wily as fear and covetoufnefs

couldmakehim, thought to provide for himfelf (as was partly touched before)

as many ftarting holes and evafions as he could devife, if any of thefe matters

(hould come to light. And firft he took his time to caft forth fome general

Words afar off" to her Majefty, as aHcing her the queftion, whether a deceiver

might not be deceived ? Whereof her Majefly (not imagining thefe words tend-

ed to fuch end as to warrant him colourably in this wretched confpiracy, but
otherwife ofher own natural difpofition bent to integrity and fincerity,) utter-

ed diflike and difallowance. Next, he thought he had wrought a great my-
ftery in demanding the precife fum of 50000 crowns, agreeing jufl with the

fum of aliignation or donation from Don Antonio ; idly, and in that grofly

imagining, that if afterwards he fliould accept the fame fum, he might excufe

it, as made good by the King of Spain, in regard he defifted to follow and
favour Don Antonio: whereupon the King of Spain was in honour tied not

to fee him a lofer. Thirdly, in his conferences with Ferrera, when he was
oppofcd upon the particular manner how he would poifon her Majefty, he
purpofely named unto him a fyrup, knowing that her IVLijefty never ufed fy-

rup ; and therefore thinking tliat would prove an high point for his juflifica-

tion, if things ihould come in any queftion.

But all this while dcfirous after his prey which he had in hope devoured,

he did inflantly iinportune Ferrera for the anfwering of hislafl difpatch, find-

ing the delay llrange, and reiterating the proteflations of his readinefs to do
the fervice, if he were allured of his money.

Now before the return of Gomez d'Avila into England, this Stephen Fer-
rera was difcovcred to have intelligence with the enemy; butfo, as the par-

ticular of his tratiick and overtures appeared not: only it feemed there was
great account made of that he managed, and thereupon he was committed to

pnfon. Soon after arrived Gomez dAvila, and brought letters only from
Ma/niel Lout',, by the name of Francifco de Thores ; becaufe (as it feemeth)

the great perfons on the other fide had a contrary difpofition to Lopez, and
liked not to write by lb bafe a mcffenger, but continued their courfe to truft

and tm^\oy A'lamiel Louis himfelf, who in likelihood was retained till they
might receive a full conclulion from Spain; which was not till about two

months
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months after. This Gomez was apprehended at his landing, and about hio»

were found the letters aforelaid written in jargon, or verbal cipher, but yet

fomewhat fulpicious, in thefc words : This bearer will tell you the price in

which your pearls are efteemed, and in what refolution we refl about a little

niufk and amber, which I am determined to buy. Which words the faid

Manuel Louis afterwards voluntarily confefTed to be deciphered in this ibrt

;

That by the allowance of the pearls, he meant, that the Count deFuentes, and

the Secretary, did gladly accept the offer oi Lopez to poifon the Qaccn, fig-

niiitd by F^rrt-r^'s letter ; and for the provlfion of amber and muik, it was

meant, that the Count looked Ihortly for a refolution from the King of <9/W;/,

conceri^iiig a matter of importance, which was for burning of the Queen's

.vfliips ; and another point, tending to the fatlsfadion of their vindidivc" hu-

mour.

But while the fenfe of this former letter reded ambiguous, and that no
diredt particular was confefTed by Ferrera, nor fufhcient light given to ground

any rigorous examination of him, comcth over ManuelLouis with the refo-

lution from Spain; who flril: underftandii.g of Ferrera's reflraint, and there-

fore doubtnig how far things were difcovered, to fliadow the matter, like a

cunning companion, gave advertifement of an intent he had to do fervice,

and hereupon obtained a paffport : but after his coming in, he made no ha({e

to reveal any thing, but thought to dally and abuie in Ibme other fort. And
while the light was thus in the clouds, there was alfb intercepted a little ticket

which Ferrera in prifon had found means to write, in care to conceal Lopez,

and to keep him out of danger, to give a caveat of flaying all farther anfwers

and advertifements in thefc caufes. Whereupon Lopez was firft called in

queflion.

Bltt in conclufion, this matter being with all afUduity and policy more and
more pierced and mined into ; tirfl;, there was won fiom Manuel Louis his

letters from the Count de Fue?ites and fecretary Juarra to Ferrera^ in both

which mention is made of the Queen's death j in that of the count's, under

the term of a commiflion ; and in that of the fecretary's, under the term of

the great fervice, whereof fhould arife an univerfal benefit to the whole world.

Alfo the letters of credit written by Gonzalo Gomez, one to Pedro de Car-
rera, and the other to 'yuan Pallacio, to take up a fum of money by Manuel
Louis, by the forefaid falle name of Fr. de Thores ; letters fo large, and in a

manner without limitation, as any fum by virtue thereof might be taken up :

which letters were delivered to Louis by the Count dcFuentes'% own hand?,

with diredlions to fhew them to Lopez for his affurance ; a matter of God's

fccret working in flaying the lame, for thereupon reflied onlv the execution of
' the fad: oi Lopez. Upon fo narrow a point conlilfed the fafety of her Ma-
jefty's life, already fold by avarice to malice and ambition, but extraordinari-

ly preferved by that watchman which never flumbereth. This fame Ma-
nuel Louis, and Stephen Ferrera alfo, whereof the one managed the matter

abroad, and the other reiided here to give correfpondence, never meeting

after Manuel had returned, feverally examined without torture or threaten-

ing, did in the end voluntarily and clearly confefs the matters above-menti-

oned, and in their confetiions fully confent and concur, not only in fubflance,

but in all points, particularities, and circumflances ; which confeflions appear

exprefled in their own natural language, teflified and fubfcribed with their

own hands, and in open afTembly, at the arraignment of Lopez in the Guild-

hall, were by them confirmed and avouched ioLopez his face ; and therewithal

are extant undefaced, the original letters from Count de Fuenfes, Secretary

Juarra, and the refl. And
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And Lopez himfelfat hisfirft appreheiiiion and examination did indeed de-

ny, and deny with deep and terrible oaths and execrations, the very confe-
rences and treaties with Ferrera, or Jindrada^ about tlieempoironment. And
being demanded if they were proved againft him what he would fay ? he an-
fwered. That he would yield himfcif guilty of the fad: mtendcd. Neverthe-
lefs, being afterwards confronted by Fcrrera^ who conftantly maintained to

him all that he faid, reducing him to the times and places of the faid confe-
rence?, he eonfelU'd the matter, as by his confefTion in writing figricd with
his Own hr.nd appeareth. But then he fell to that flender evafion, as hisiaft

refuge, that he meant only to cozen the King oi Spain of the money, and
in that he continued at his arraignment; when notwithftanding, at the firft,

he did retrad: his own confelfion : and yet being afked, whether he wa*.
drawn either by means of torture, or promifc of life to make the fime con-
feiTion ? he did openly teftify that no fuch means were ufed towards him.
But the falllinod of this excufe being an alk^gation that any traytor may

life and provide for himfcif, is convided by three notable proofs. The "firll,

that he never opened this matter, neither unto her Majefty, unto whom he
had ordinary accefs, nor to any counfellor of fi:ate, to have permiflion to toll

on, and inveigle thefe parties with whom he did treat, if it had been thought
lb convenient ; wherein, percafe, he had opportunity to have done foms
good fervice, for the farther difcovery of their fecret machinations againfl

her Majefty's life. The fecond, that he came too late to this {K\h ; having firft

bewrayed his guilty confcience, in denying thofe treaties and conferences till

they were evidently and manifeflly proved to his face. The third, that in

conierring with Fcrrera-jhont the manner of hisaflbrance, he thought it bet-

ter ro have t!ie money in the hands of fuch merchants as he fhould name in

/Intucrp, th'in to have brought it into England ; declaring his purpofe to be,

after the fad' done, fpeedily to fly to Antwerp, and there to tarry fome time,

and fo to convey himfelf to Conjlantinople ; where it is affirmed, that Z)o«

Salmnon, a 'Jew in good credit, is Lopez his near kinfman, and that he is

greatly favoured by the faid Don Salomon : whereby it is evident that Lopez
had call his reckonings upon the fuppolition of the fad done.

Th us may appear, both how juftly this Lopez is condemned for the higheft:

treafon that c.in be imagined ; and how, by God's marvellous goodnefs, her

Mi.jt-lly hath been prtferved. And furely if a man do truly confider, it is hard

to lay, whether God hath done greater things by her Majefty or for her:

if yi)u obfiri ve on the other fide, how God hath ordained her government
to break and crofs the unjuft ambition of the two mighty potentates, the

King of Spu2?i and the Bifliop of Rome, never fo ftraiily between themfelves

combined : and on the other fide, how mightily God hath proteded her, both

againfl: foreign invafion and inward troubles, and fingularly againft the many
kcret confpiracies that have been made againfi: her life; thereby declaring

to the world that he will indeed preferve that inftrument which he hath mag-
nified. But the corruptions of thefe times are wonderful, when that wars,

which are the highefl: trials of right between princes (that acknowledge no
iuperior jurifdidion) and ought to be profecuted with all honour, fhall be

flained and infamed with fuch foul and inhuman pradices. Wherein if fo

great a King hath been named, the rule of the civil law (which is a rule of

common reafon) muft be remembered ,fnifira legis auxilium implorat, qui in

legem committit. He that hath fought to violate Majefi:y royal, in t'le higheft

degree, cannot claim the preheminence thereof to be exempted from juft im-
putation.

Vol. IV. 5 E A
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DECLARATION
O F T H E

PRACTICES and TREASONS attempted and commit-

ted by Robert late E^r\ of EJfex and his Complices, againfi:

her Majefty and her Kingdoms ; and of the Proceedings as

well at the Arraignments and Convictions of the faid Earl,

and his Adherents, as after : Together with the very Con-

feflions, and other Parts of the Evidences themfelves, word

for word, taken out of the Originals. Imprinted ^nno
1601 *.

THOUGH publick juflice pafled upon capital offenders, according

to the laws, and in courfe of an honourable and ordinary trial (where

the cafe would have born and required the feverity of martial law to

have been fpeedily ufed) do in itlelf carry a fufficient fatisFadlion towards all

men, fpecially in a merciful government, fuch as her Majefly's is approved to

be: yet becaufe there do pafs abroad in the hands of many men divers falfe

and corrupt colledions and relations of the proceedings at the arraignment of

the late earls of Ej't'x and Soiithainpton ; and again, becaufe it is requifite

that the world do underftand as well the precedent pradiices and inducements

to the treafons, as the open and adlual treafons themfelves
;
(though in a cafe

of life it was not thought convenient to infifl at the trial upon matter of infe-

rence or prefumption, but chiefly upon matter of plain and direct proofs ;)

therefore it hath been thought fit to publiflito the world a brief declaration of

the practices and treafons attempted and committed by Robert late earl oiE[fex

and his complices againft her Majefty and her kingdoms, and of the proceed-

ings at the conviftions of the faid late earl and his adherents upon the fame

treafons : and not fo only, but therewithal, for the better warranting and

verifying of the narration, to fet down in the end the very confeflions and

teflimonies themfelves word for word, taken out of the originals, whereby
it will be mofl: manifefl that nothing is obfcured or difguifed, though it do

appear bydiversmoft wicked and feditious libels thl'own abroad, that the dregs

of
* Our Author has abundantly vniched this Declaration, ijjc. to be penned If himfelfin thefaUtvdnr

parage of his Jpilogv: . ,

It is very true alio, abcu: that time, her Majefty taking a liking of mr pen, upon that which I had
formerly done concerning the proceeding at Tork-Houfe, and likewile upon lome other Declarations.
which in former times by her appointment I pat m writing, commanded me to pen tliat book, whick
was pubiifhedfor the better fatistadion ot the world; which I did, but fo, as never fecretary had more
par-i ular and exprels directions and inllruc'tions in every point how to guide my hand in it : and not only

i'o, but after that I had made a tirft drauglic thereof, and propounded it to cer;ain principal counfellors by
her M,ije!ly's appointment, it was perul'ed, weighed, cenfured, altered, and madealmoila new writing,

according to their Lordlhips better confideration ; wherein their lordftiips and my felf both were as re.i-

gious and cirious of truth, as defirous tjf iatibladtion : and my felf indeed gave only words and form of
Jty4e in purfuing their dirrftion. And after it had pafll-d their allowance, it was again exadiy perufcd

by the (^leen herfelf, and fome alterations made again by her appointment ; nay, and after it was fee

to print, the Queen, who, as your lordlfiip knowtth, as flie was excellent in great matters, fo flie was
cxquifite in fmall ; and noted that I cou'd not forget my ancient refpeft to mv lord of EJfex, in terming
him ever, my lord of £^;f, my lord oi EJfex, almoll in every page of the book; which (he thought
net fit, but svoiild have it made £^'t.T, or the late EarIof£^fAr; whereupon, offeree, it was printed <«'?

BW;, and thefirll copies fuppreffed by her peremptory commandment.
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of thefe trealbns which the late earl of EJi'x himfclf, a little before his death,

(lid term a leprofy, that had infeded far and near, do yet remain in the hearts

und tongues of feme mifatfedled perions.

THE mofl: partial will not deny, hut t.ha.t Roi>eri late earl of EJ/i'x was,

by her Majcfty's manifold benefits and graces, befidcs oath and allegi-

ance, as much tied to her IVJaj< ity, as the fubjedl could be to the Sovereign
;

her Majeliy having heaped upon him both dignities, offices, and gifts, in fuch

rneafure, as within the circle of twelve years or more, there was fcarcely a

year of reft, in which he did not obtain at her Majcfty's hands fome notable

addition either of honour or profit.

But he on the other fide making thefe her Majifly's favours nothing elfe

but wings for his ambition, and looking upon them not as her benefits, but as

his advantages, fuppofing that to be his own metal which was but her mark
and imprcffion, was fo given over by God (who often punifheth ingratitude

by ambition, and ambition by treafon, and treafon by final ruin) as he had
long ago plotted it in his heart to become a dangerous fupplanter of chat leat,

whereof he ought to have been a principal fupporter ; in fuch fort as now
every man ofcommon fenfe may difcern not Oiily his lafl: adtualand open trea-

lbns, but alfo his former more fecret pradiccs and preparations towards thofe

his treafons, and that without any glofs or interpreter, but himfelf and his

own doings.

For firfl: of all, the world can now expound why it was that he did afpire,

and had almoft attained unto a greatnefs, like unto the ancient greatnefs of
tht praijt'&us praetorio under the Emperors of Rome, to have all men of war
to make theii fole and particular dependence upon him ; that with fuch jea-

loufy and watchfulnefs he fought to dilcountenance anyone that might be a
competitor to him in any part of that greatnefs : that with great violence and
bitterntfs he fought to ilipprcfsand keep down all the worthieft martial men,
which did not appropriate their refpeds and acknowledgments only towards
himfelf. All which did manifeftly detecft anddillinguifh, that it wasnotthe
reputation of a famous leader in the wars which he fought (as it was conflrued

a great while,) but only power and greatnefs to ferve his own ends, confider-

ing he never loved virtue nor valour in another, but where he thought he
fhould be proprietary and commander of it, as referred to himfelf.

So likewife thofe points of popularity which every man took notice and
note of, as his affable geftures, open doors, making his table and his bed fo

popularly places ofaudience to fuitors, denying nothing when he did nothing,

feeding many men in their difcontentments againft the Q^en and the flate,

and the like ; as they were ever fince Ahjalom^ time the forerunners of trea-

fons following, fo in him were they either the qualities of a nature difpofed

todifloyalty, or the beginnings and conceptions of that which afterwards
grew to Ihape and form.

But us it were a vain thing to think to fearch the roots and firft motions
of treafons, which are known to none but God that difcerns the heart, and
the devil that gives the inftigation j fo it is more than to be prefumed (being
made apparent by the evidence of all the events following) that he carried in-

to Ireland a heart corrupted in his allegiance, and pregnant of thofe or the
like treafons which afterwards came to light.

FoK being a man by nature of an high imagination, and a great promifer
to himfelf as well as to others, he was confident that if he were once the firft

pcifon in a kingdom, and a fea between the Queen's feat and his, ^Xi<i Wales

the
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the neareft land from Ireland, and that he had got tlis fl nvcr of tlie Ewji/h

forces into his hands (whicli he thought fo to intermix w:th his own fo'.!(;\v-

ers as the whole body ihould move by his fpiritj) and ifhemiglu h.avc aifo

abfolutely into his own hands fotejlatem "cltae & necis^ Li aibitriunj hejii (S

pads, over the rebels oi Ireland, whereby he might enrice and make thctu

h.s own, firflby pardons and conditions, and after by hopes to bring thetn

in place where thty fliould ferve for hope of better booties than cows, he

fliould be able to make that place of lieutenancy of Ireland, as a riie o; ftcp

to afcend to his dcfired greatncfs in England.

And although many of thele conceits were windy, yet neither were they

the lels like to his, neither are they now only probable conjtfturc m-
ments upon thtfc his laft treafons, but the very prthuies of actions uiiMoit im-

mediately fubfcquent, as fhall be toucheii in due pia-.-e.

But firft, it was ftrange with what appetite and thirft he did jifFrctand

compafs the government of Ireland, which he did obtain. For aitijouga be

made fome formal fliews to put it from hi-m
;

yet in tiiis, as in moii things

elfe h;sdefires being too flrong for his diUimulalion?, he did fo lar pa s the

bounds of decorum, as he did m effed name himielf to the Qneen ly fuch

delcription and fuch particularities as could not be applied to any other but

himfelf ; neither did he fo only, but farther he was Itill at hand to offer and

ui^e vehemently and peremptorily exceptions to any other that was named.

"^rHEN after he once found that there was no man but himfelf (who jjad

other matters in his head) fo far in love with that charge, as to m.ike any com-

petition or oppofition to his purfuit, whereby he faw ic would fall upon him,

and efpecially after himielf was relolved upon; he began to make piopoQ-

tions to her Majefty by way of taxaiion ot the former ccnirfe held in nxaiiji"-

ging the adlions of /r^/tfW, efpecially upon three points; the firft, that the

proportions of forces which had been there maintained and continued by fup-

plies, were not futficient to bring the profecutions thereto period. Tlie ie~

cond, that the axe had not been put to the root of the tiee, in regard there

had not been made a main profecution upon the arch-traitor Tyrone in his

own ftrength, within the province oiUlfter. The third, that the profecu-

tions before time had been intermixed and interrupted with too many tem-

porizing treaties, whereby the rebel did ever gather firength and reputation

to renew the war with advantage. All which goodly ar.d well-founding

difcourfes, together with the great vaunts, that he would make tiie earth

tremble before him, tended but to this, that the Queen fl:»culd er.crcalc ibe

hfl of her army, and all proportions of trtafure and other furniture, to thp

end, his commandment might be the greater. For that he never inrendecl

any fuch profecution, may appear by this, that even r.t the ti.ne I ePjre his

The confefll-goii^g '"t° '^^^^^''^> he did open himfelf fo far in fpeech to Blount, lis in-

on of £/m»/. wardeft counfellor, That he did affure himfelf that many of the rebels in Ive-

3- land would beadvifedby him : fo far was he from intending any prcfecutioa

towards thofe in whom he took himfelf to have interelf. But his ends

were two ; the one to get great forces into his hands ; the other, to oblige the

heads of the rebellion unto him, and to make them of his party. TJiefe

two ends had in themlelves a repugnancy i for the one imported p: ofeciuion,

and the other treaty : but he that meant to be too flrong to be called to ac-

count for any thing, and meant befides, when he was once in Ireland, to

engage himielf in other journeys that flionld hinder the profecution in the

North, took things in order as they made for him; and fo fiift did nothing

as wasfaid, but trumpet a final and utter profecution againil Tyrone in the

Northf to the end to have his forces augmented. Bv:c
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But yet he forgat not his other purpofe ofmaking himfclf ftrong by a party

amongft the rebels, when it came to the fcanning of the claules of his com-
miflion. For then he did infifl:, and that with a kind of conteftation, that

the pardoning, no not oi' Tyrone himfclf, the capital rebel, fliou Id be excepted

and referved to her Majefty's immediate grace; being infinitely defirous that

Tyrone fhould not look beyond him for his life or pardon, but Ihould hold his

fortune as of him, and account for it to him only.

So again, whereas in thecommiifion of the Earl oi SuJJ'ex, and of all other

lieutenants or deputies, there was ever in that claufe which giveth unto the

lieutenant or deputy, that high or regal point of authority to pardon trea-

sons and traitors, an exception contained of fuch cafes of treafon as are com-
mitted againft the perfon of the King : it was ftrange, and fufpicioufly ftrange

even at that time, with what importunity and inftance he did labour, and in

the end prevailed to have that exception alfo omitted, gloffing then, that

becaufe he had heard that by flridl expofition of law (a point in law that he

would needs forget at his arraignment, but could take knowledge of it before,

when it was to ferve his own ambition) all treafons of rebellion did tend to

the deflrudlion of the King's perfon, it might breed a buz in the rebels heads,

and fodifcourage them from coming in; whereas he knew well that in all ex-

perience paflcd, there was never rebel made any doubt or fcruple upon that

point to accept of pardon from all former governors, who had their commif-
fions penned with that limitation, (their commiffionsbemg things not kept Ic-

cretly in a box, but publilhed and recorded :) fo as it appeared maniteflly that

it was a mere device of his own out of the fecret reaches of his heart then not

revealed ; but it may be fhrewdly expounded fince, what his drift was by
thofe pardons which he granted to Blunt the marfhal, and Thomas Lee^ and
others, that his care was no lefs to fecure his own inllruments than the rebels

of Ireland.

Yet was there another point for which he did contend and conteft, which
was, that he might not be tied to any opinion of the counfel oi Ireland, as

aH others in certain points (as pardoning traitors, concluding war and peace, and
fome other principal articles) had been before him ; to the end he might be

abfolute of himfelf, and be fully mafter of opportunities and occafions for the

performing and executing of his own treafonable ends.

But after he had once by her Majtfly's fingular truft and favour toward

him obtained his patent of commilTion as large, and his lift of forces as full

as he defired, there was an end in his courfe of the profecution in the North.

For being arrived into Ireland, the whole carriage of his anions there was
nothing elfe but a cunning defeating of that journey, with an intent (as ap-

peared) in the end of the year to pleafure and gratify the rebel with a difho-

iiouiabie peace, and to contradt with him for his own greatnefs.

Therefore not long after he had received the fword, he did voluntari-

ly ingage himfelf in an unfeafonable and fruitlefsjourney into M«;y/fr, a jour-

ney never propounded in the counfel there, never advertifed over hither while

it was pail : bv which journey her Majefty's forces which were to be pre-

ferved intire both in vigor and number for the great profecution, were haraffed

and tired with long marches together, and the Northern profecution was in-

deed quite dalhed and made impoftible.

But yet ftill doubting he might receive from her Majefty fome quick and
exprefs commandment to proceed: to be fure he purfued his former device of

wrapping himfelf in other adiions, and fo fet himfelf on work anew in the

county of Opbaley, being refolved, as is manifeft, to dally out the leafon, and
never to have gone that journey at all : that fetting forward which he made
Vol. IV. 5F in
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in the very end ol Augiift being but a mere play and a mockery, and for tlie

purpofes which now fh;ill be declared.

After he perceived that four months of the fummer, and three parts of

the army were wafted, he thought now was a time to fet on foot fuch a

peace as might be for the rebels advantage, and fo to work a mutual obliga-

tion between Tyrone and himfelf ; for which purpofe he did but feek a con:-

modity. He had there with him in his army one 'Thomas Lt\\ a man of a

feditious and working fpirit, and one that had been privately familiar and in-

tirely beloved of Tyrone, and one that afterwards immediately upon Eff'cx

open rebellion, was apprehended for a defperate attempt of violence againll

her Majeffy's perfon ; which he plainly con fefled, and for which he fultered.

Wherefore judging him to be a fit inftrument, he made fome fignification to

Lee of fuch an employment, which was no fooner fignifiedthan apprehend-

ed by Lee. He gave order alfo to Sir Chrijlopher Blunt, marlhal of his

army, to licenfe Lee to go to Tyrone, when he fliould require it. But Lee

thouo-ht good to let flip firft unto Tyrone (which was neverthelefs by the mar-

flial's warrant) one James Knowd, a perfon of wit and fufficiency, to found

The confcf- in what terms and humours Tyrone then was. This Kwwd returned a mef-
fion of iho.

^^g£ fj.Q^ Tyrone to Lee, which was, That if the Earl oi EjJ'ex would follow
"'

Tyrone's plot, he would make the Earl of EJJex the greatcll man that ever

was in England: and farther, that if the Earl would have conference with

him, Tyrone would deliver his eldeft fon in pledge for his alTurance. This

meifage was delivered by Knowd io Lee, and by Lee was imparted to the Earl

ofE/Jex, who after this meflage employedLfe himfelf toTyro?ie, and by his ne-

gociating (whatfoever paffed elfe) prepared and difpofed Tyrofie to the parley.

And this employment of Z,^^ was a matter of that guiltinefs in my Lord,

as being charged with it at my Lord Keeper's only in this nature, (for the

meflage of Knoivd was not then known ;) that when he pretended to aflail

Tyrone, he had before underhand agreed upon a parley, my Lord utterly de-

In the confer- nied it that he ever employed Lee to Tyrone at all, and turned it upon Blunt

fion of 5/«;?/ whom he afterwards required to take it upon him, having before fufiiciently

did'lhe^e'dt^ pt'ovided for the fecurity of all parts, for he had granted both to Blunt and

dare that he Lee pardons of all treafons under the great feal of /ri-Az;/^ and fo himfelf dif-

''^l^'^.^i'j'^^^" claiming it, and they being pardoned, all was fafe.
par icu ar

^^^ whcn that Tvrow was by thefe means (befides what others, God knows)\\arrant to

fend Lee, and prepared to demand a parley, now was the time for Ejj'ex to acquit himfelf

w^'defired of all the Quecn's commandments, and his own promifes and undertakings

by Effex to for the Northern journey; and not fo alone, but to have the glory at the

Wdf"and difadvantage of the year, being but 2500 fl:rong of foot, and 300 of horfe,

that they both after the frefli dilafler of Sir Conyers Clifford, in the height of the rebels

had pardons,
prj^ie, to fet forth to afl;iiil, and then that the very terror and reputation ot

my Lord oi Effex perfon was fuch, as did daunt him and make him floop to

feek a parley ; and this was the end he fliot at in that September journey, be-

iniy a mere abufe and bravery, and but inducements only to the treaty, which

was the only matter he intended. Yov Effex drawing now towards the ca-

taftrophe, or laft part of that tragedy, for which he came upon the fl:age in

Ireland, his treafons grew to a farther ripenefs. For knowing how unfit it

was for him to communicate with any Engliff, even of thofe whom he trufl:-

ed mofl:, and meant to ufe in other treafons ; that he had an intention to

grow to an agreement with Tyrone, to have fuccours from him for the ufurp-

ino- upon the fl:ate here, (not becaufe it was more dangerous than the refl: of

his treafons, but becaufe it was more odious, and in a kind njonftrous, that

he
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he fliould confpire with fuch a rebel, againfl: whom he was ft-nt ; and there-

fore might adventure to alienate mens afFectionsiioni him;) hedraveit to this,

that there might be, and fo there was, under colour of treaty, an interview

and private conference between Trrowand himfclf only, no third perfon ad-

mitted. A ilrange courfe, confidcring with whom he dealt, and efpecially

confidering what meffage Knoiud had brought, which ihould have made
him rather call witnefils to him, than avoid witneffes. But he being only

true to his own ends, eafily difpenfed with all fuch confiderations. Nay,
there was fuch careful. order taken, that no perfon ihould overhear one word,

that pafled between them two; as becaufe the place appointed and ufcd for

the parley was fuch, as there was the depth of a brook between them, which
made them fpeak with fome loud nefs ; there were certain horfemen appointed

hy order from E^fj'ex, to keep all men off a great dillance from the place.

It is true, that the fecrecy of that parley, as it gave to him the more liber-

ty of treafon, fo it may give any mail the more liberty of furmife, v/hat was
then handled between them, inafmuch as nothing can be known, but by re*,

port from one of them two, either R[fex or Tyrone.

But although there were no proceeding againlt TLfjex upon thefe treafons,

and that it were a needlcls thing to load more treafons upon him then, whofe
burden was fo great after: yet for truth's fake, it is fit the world know what
is teftified touching the fpeeches, letters, and reports olTyrone, immediate-

ly following this conference, and obfervc alfo what enfued likewife in the de-

figns of EJj'cx himfelf.

On Tyrone's, part it fe!! out, that the very day after that E[jcx came to

the court o{ England, 'T) -one
'

= Lving conference with Sir William Warren at

Armagh^ by way ot dilcourle told him, and bound it with an oath, and ite-

rated it two or three feveral times; That within two or three months he TJie relation

fhould fee the greateft alterations and ftrangeft that ever he faw in his life,^rj.'/^„'^gfj;.

or could imagine: and that he the faid Tyrone hoped ere long to have a goodfied under his

{)caxQ\\-\EMgland. Witlnhis concurred fully the report oiRiclMrdBremingbatn, "^'f^^'
*''°"*

^
a gentleman of the pale, having made his repair about the fame timetoTyrowf, /,v/rt«//totKe

to right him in a caule of land; faving that Bremmgham delivers the likefpeech Lords of the

oiTyronelo himfelf; but not what Tyrone hoped, but what Tyrone had pro-xUerepanoV
roiled in thefe words. That he had promiled (it may be thought to whom)^'. Braning-

ere long to fliew his face in England^ little to the good of England.
coTncH oU^-

Th ESE generalities coming immediately from the report oiTyrone himfelf, iiate in In-

are drawn to rnore particularity in a conference had between the LordF/Zs-^"'"^-

Morrke Baron of Lil^JhaiJ in Manlier, and one Thomas Wood, a perfon well The confcfii-

rcputed of, immediately after Effex coming into E?igland. In which confe-?il °^ ^'^*-

rence Fiiz-Morrice declared unto Wood, that Tyrone had written to the trai-

toicus titulary Earl of Defmond to iniorm him, that the condition of that

contract between Tyrone and Ejfex was, That Ej]'ex fliould be King of Eng~
land ; and that Tyrone fliould hold of him the honour and ftate of Viceroy of

Ireland; and that th? proportion of foldiers which Tyrone Ihould bring or

fend to Efj'cx, were 8000 Irijh. With which concurreth fully the teflimo-

ny of the faid 'James Knowd, who being in credit with Oivfiy Mac i^oor^y, The confbffi-

chief of the Omoores in Eemfter, was ufed as a fecretary for him, in the writing^
"^J'»'""

of a letter to Tyrone, immediately after Ejjex coming into England. The
effc<fl of which letter was, To underftand Ibme light of the Iccrct agreement
between the Earl oi EJj'ex and Tyrone, that he the faid Oyjuy might frame
his courfe accordingly. Which letter, with farther inftrudtions to the fame
tffeCt, was iii the prefence of A^'zoW delivered to Turlagh Macdauy, a man

of
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of truft with Oimy, who brought an anfwer from Tyrone : the contents

whereof were, Th;u the Earl ot E/Jrx had agreed to take his part, and that

they flioiild aid him towards the conqueft of England.

Besides, very certain it is, and teftified by divers credible perfons, that

immediately upon thisparleytheredidflyabroad, asfparkles of this fire, (which

it did not concern Tyrone fo much to keep fccret, as it did EffexJ a general

and received opinion, that went up and down in the mouths both of the bet-

TheDeclara-ter and meaner fort of rebels; That the Earl of Ejex was theirs, and they
tions of /Ja- his ; and that he would never leave the one fword, meaning that of Ireland,

7«. Avj^'y,' till he had gotten the other in Engla?jd ; and that he would bring them to

^nd oti.ers. ferve, where they ihould have other manner of booties than cows ; and the

The conieffi- like fpeeches. And Thomas Lee himfelf (who had been, as was before de-

onoff/'o.ifc.clared, with Tyrone two or three days, upon my Lord's fending, and had

founded him) hath left it confeiled under his handi That he knew the Earl

of E//cx and Tyrone to be one, and to run the fame courfes.

And certain it is alfo, that immediately upon the parley, TyroJie grew in-

to a ftrange and unwonted pride, and appointed his progreffes and vifitations

to receive congratulations and homages from his confederates, and behaved

Iiimfelf in all things as one that had lome new fpirit of hope and courage put

into him.

But on the Earl of Effex his part infued immediately after this parley a

llrange motion and pi ojedi, which though no doubt he had harboured in his

breafl before ; yet for any thing yet appeareth, he did not utter and break

with any in it, before he had been confirmed and fortified in his purpofe, by

the combination and correfpondence which he found in Tyrone upon their

conference. Neither is this a matter gathered out of reports, but confefl"ed

The Earl of direftly by two of his principal friends and afTociates, being witneffes upon
Southampton^ their owu knowledge, and of that which was fpoken to themfelves : thefub-

/"/,i<^' 5/ft«r ftance of which confeiTion is this; That a little before my Lord's coming
The fubftance over iuto England, at the caflle of Dublin where Sir Chrijlopher Blunt lay
of that which 1

- - - . , . . ^ _ . „. —..

isconftffifdby^"''^
having been lately removed thither from Reban, acaflle oi Thomas Lee's,

Southampton and placcd in a lodging that had been my Lord o{ Southampton^ \ the Earl

^'^^Vn"'Ef.
°^ ^^'-^ ^°°^ ^^^ ^^^^^ °^ Southatnpton with him to vifit Blunt, and there be-

/°"pur7oiet'oing none prefent but they three, my Lord oi EJfex told them, he found it

have tranf- j^q^^ neceffary for him to go into England, and would advife with them of

£°"LJ"'he the manner of his going, fince to go he was refolved. And thereupon pro-

army of /rf- pounded unto them, that he thought it fit to carry with him of the army in

chalVmg ^If
Ireland, as much as he could conveniently tranfpQrt, at leaft the choice of it,

thatuliign in- to the number of two or three thoufind, to fecure and make good his firft

to the other
(j^jji-ent on fliore, purpofing to land them at Milford Haven in Wales, or

priin"-°the' thereahouts: not doubting, but that his army would foincreafe within a fmall
Quten and time, by fuch as would come in to him, as he fliould be able to march with
'^ ''"''

his power to LWw7, and make his own conditions as bethought good. But
both Southajnpton and Blunt diflliaded him from this enterprize; Blunt al-

ledging the hazard of it, and that it would make him odious: andSoutbawp-

/0^2 utterly difliking of that courfe, upon the fame and many other reafons.

Howbeit, tl'jereuponi?//!!?^/ advifed him rather to another courfe, which was to

draw forth of the army fome 200 refolute gentlemen, and with thofe to come
over, and fo to make fure of the court, and fo to make his own conditions.

Which confefiions it is not amifs to deliver, by what a good providence of

God they came to light : for, they could not be ufed at Ellcx arraignment to

charge him, becaufe they were uttered after his death.

But
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But Sir Chriftopber Blunt at his arraignment being charged that tlieEarlT^l'eCpeechof

o^ Effex had fet down under his hand, that he had been a principal ir^^ti- U^v'^X'^'at
gator of him to his treafons, in paflion brake forth into thefe fpeechcs ; his arraign-

That then he muft be forced to diiclofe wliat farther matters he had held my "'^"f-^nJthe

I>()ril fiom, and dchred for that pnrpofe (becaufe the prefect proceeding Ihould thefaiiingin-

not be interrupted) to fpeak with theLord Admiral and Mr. Secretary after his '°.'he afore-

lUTaignment, and ff) fell moil naturally and mofl voluntarily into this hiscom- ^,^^
«=0"'«''

felTion, which if it had been thought fit to have required of him at that time

puhlickly, he had delivered before his convidiion. And the fame confelFion

he did after (at the time of his execution) conftantly and fully confirm, dif-

courfe particularly, and take upon his death, where never any man fhewed
lefs fear, nor a greater refolution to die.

And the fame matter fo by him confefied, was iikewife confeffed with the

fame circumftances of time and place hy Southampton, being feverally exami-
ned thereupon.

So as now the world may fee how long fince my Lord put off his vizard,

and difclofed the fecrets of his heart to two of his moft confident friends,

falling upon that unnatural and deteftable treafon, whereupon all his former

axftions in his government in Irelami, (and God knows how long bclore) were
but introduftions.

But finding that thefe two perfon?, which of all the reft he thought to The place of

have found forwardeft, Southampton, whofe difplacing he had made his own ^'^"^^'.'oft''^

difcontentment (having placed him, no queftion to that end, to find caufe of army of hr-

difcontentnient) and Blunt, a man fo enterprizing and prodigal of his own '''"'''' Gascon-

life, (as himfelf termed himfelf at the bar) did not applaud to this his pur- y^^"^*^

upon

pofe, and thereby doubting how coldly he fhould find others minded, that Southampton,

were not fo near to him. And therefore condefcending to Blunt's advice to ^^""'{^jg^gj^^

furprize the court, he did purfue that plot accordingly, and came over with exprefs com-

a feledted company of captains and voluntaries, and fuch as he thought were "^"'^™^"'*

mofi: afFedtionate unto himfelf, and moft refolute, though not knowing of his

purpofe. So as even at that time every man noted and wondered what the
jnatter fliould be, that my Lord took his moft particular friends and followers

from their companies, which were countenance and means unto them to

bring them over. But his purpofe (as in part was touched before) was thisj

that if he held his greatnefs in court, and were not committed (which in

regard of the miferable and deplored eftate he left Ireland in, whereby he
thought the opinion here would be that his fervice could not be fpared, he
made full account he fliould not be) then, at the firft opportunity, he would
execute the furprize of her Majefty's perfon. And if he were committed to

the To'wer, or to prifon for his contempts, (for befides his other contempts,
he came over exprefly againft the Queen's prohibition under her fignet) it

might be the care of fome of his principal friends, by the help of that choice
and refolute company wliich he brought over, to refcue him.
But the pretext of his coming over was, by the efficacy of his own pre-

fence and perfuafion, to have moved and drawn her Majefty to accept of fuch
conditions of peace as he had treated of with Tyrone in his private conference;
which was indeed fomewhat needful, the principal article of them being.

That there ihould be a general reftitution of rebels in Ireland to all their lands
and pofiTefiions, that they could pretend any right to, before their going out into
rebellion ; without refervation of fuch lands as were by adt of parliament paf-
fed to the crown, and fo planted \Vith EfigliJI) both in the time oi(XMary,
and fince ; and without difference either of time of their going forth, or na-
VoL. IV, ^G

'

ture
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tare of their offence, or other circumltance, tending in effect to this ; that

all the Queen's good fubjeds, in inoft of the provinces, fliould have been dif-

planted, and the country abandoned to the rebels.

WiiKN this man was come over, his heart thus fraughted with treafbns,

and prefented himfelf to her Majefty ; it pleafed Cod, m his fingular provi-

dence over her Majefty, to guide and hem in her proceeding towards him in

a narrow way of fafety between two perils. For neither did her Tvlaiefty

leave him at liberty, whereby he might have commodity to execute his pur-

pofe ; nor reftrain him in any fuch nature, as might fignify or betoken mat-

ter of defpair of his return to court and favour. And fo the means of pre-
"

fent mifchief being taken away, and the humours not flirred, this matter fell

alleep, and the thread of his purpofes was cut off. For coming over about

the end o'i September, and not denied accefs and conference with her Majefty,

and then being commanded to his chamber at court for fome days, and from

thence to the Lord Keeper's houfe, it was conceived that thele were no ill

figns. At my Lord Keeper's houfe he remained till fome few days before

Eaftet\ and then was removed to his own houfe, under the cuftody of Sir

Richard Barkle\\ and in that fort continued till the end of Trinity term

following.

For her Majefty all this while looking into his faults with the eye of her

princely favour, and loth to take advantage of his great offences, in other na-

ture than as contempts, refolved fo to proceed againft him, as might (to ufe

her Majefty 's own words) tend ad correBtonem, & non adrimiam.

Nevertheless afterwards, about the end oiTrinity term following, for

the better fatisfadion of the world, and to reprefs feditious bruits and libels

which were difperfed in his juftification, and to obferve a form of juftice be-

fore he lliould be fet at full liberty ; her Majefty was pleafed to dired, that

there fhould be affociate unto her privy council fome chofen perfons of her

nobility, and of her judges of the law ; and before them his caufe (concern-

ing the breaking of his inftrudions for the Northern profecution, and the

manner of his treating with Tyrone, and his coming over, and leaving the

kingdom of Ireland contrary to her Majefty's commandment, exprefled as

well by fignification thereof made under her royal hand and figner, as by a

moft binding and effedual letter written privately to himfelf) to receive a hear-

ing ; with limitation neverthelefs, that he fliould not be charged with any
^ point of difloyalty ; and with like favour direded, that he fliould not be called

in queftion in the open and ordinary place of offenders in the Star-ChG?nber,

from which he had iikewife by a molt penitent and humble letter delired to

be Ipared, as that which would have wounded him for ever, as he affirmed,

hut in a more private manner at my Lord Keeper's houfe. Neither was the

effed of the fentence, that there palled againft him, any more than a fufpen-

fion of the exercife of fome of his places : at which time alio, Ejjex, that

could vary himfelf into all fhapes for a time, infinitely defirous (as by the fe-

quel now appeareth) to be at liberty to prad"ife and revive his former pur-

pofes, and hoping to fet into them v/ith better ftrength than ever, becaufe he

conceived the people's hearts were kindled to him by his troubles, and that

they had made great demonftrations of as much ; he did transform himfelf

into fuch a ftrange and dejeded humility, as if he had been no man of this

world, with paflionate protefbtions that he called God to witnefs, That he
had made an utter divorce with the world ; and he defued lier Majefty's fa-

vour not for any worldly refped, but for a preparative for a }iunc ditniliis -,

and that the tears of his heart had quenched iu him all humours q^ ambition.

All
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All his to make her Majcrty I'cciire, and lo lull the world afleep, that he was
not a man to be held any ways dangerous.

Not many days after, Sir RichardBarkky his keeper was removed from
him, and he fct at liberty wiih this admonition only ; That he Ihould not

take himfclf to be altogether dilcharged, though he were left to the guard of

none but his own difcretion. But he felt himfelf no fooner upon the wings
of his liberty, but (notwithftanding his former fliews of a mortified eftate of

mind) he began to pradtife afrefh as bufily as ever, reviving his former refolu-

tioni which was the furprifing and poirelfing the Queen's perfon and the

court. And that it may appear how early after his liberty he fet his engines

on work, having long before entertained into his fervice, and during his go-
vernment in Ireland^ drawn near unto him in the place of his chief fccretary,

one Henry Cuffe, a bafe fellow by birth, but a great fcholar, and indeed a

notable traitor by the book, being otherwife of a turbulent and mutinous fpi-

rit againft all fuperiors;

This fellow in the beginning oi Augiift, which was not a month after

E[j'cx liberty granted, fell of pradifing with Sir Henry Nevil, that fcived her

M:je(1y as legier ambaffador with the French King, and then newly come
ove- into England from Eullo'ign, abufing him with a filfe lye and mere The dcdara-

invc-ntion, that his fervice was blamed and mifliked, and that the impu-V?"
°)v'^7

tation of the breach of the treaty of peace held at Bulloign, was like to

light upon him, (when there was no colour of any fuch matter) onlv
to diftalle him of others, -and fallen him to mv Lord, though he did

not acquaint him with any particulars of my Lord's defigns till a good while
after.

But my Lord having fpent the end of the fummer (being a private time,

when every body was out of town and difperied) in digefting his own thoughts,

withthehelp and conference of Mafler Ciiffe, they hadfoon fet down between
them the ancient principle of traitors and confpirators, which was, to prepare

many, and to acquaint few; and after the manner of mines, to make ready
their powder, and place it, and then give fire but in the inftant. There-
fore, the firit confideration was of fuch perfons as my Lord thought fit to

draw to be of his party ; fingling out both of nobility and martial men, and
others, fuch as were difeomented or turbulent, and fuch as were weak of
judgment, andeafy to be abuied, or fuch as were wholly dependents and fol-

lowers (for means or countenance) of himfelf, Southampton, or fbme other of
his greateit afi!"ociates.

And knowing there were no fuch firong and drawiiig cords of popularity

as religion ; he had not ncglefted, both at this time and long before, in a

profme policy to ferve his turn (for his own greatnefs,) of both forts and fadi-

ons, both of catholicks and puritans, as they term them, turning his outfide

to the one, and his infide to the other; and making himfelf plealing and gra-

cious to the one Ibrt by proieiTing zeal, and frequenting fermons, and making
much of preachers, and fecretly underhand giving alTurance to Bhint, Dcv/'j, The confeffi-

and divers others, that (if he might prevail in his defired greatnefs,) he would and^ofil"'
bring in a toleration of the catholick religion.

Then having palled the wX^oXcMichaelman^xm. in making himfelf plaufible,

and in drawing concourle about him, and in aftedling and alluring men by
kind provocations and ufage, wherein (becaufe his liberty was qualified) he
Jicither forgot exercife of mind nor body, neither lermon nor tennis-court, to

give the occafion and freedom of accefs and concourfe unto him, and much
oiher practice and device : about the end of that term, towards Chrijlmas, he

grew
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grew to a more framed refolution of the time and manner, when and how
he would put his purpolc in execution. And fn(i about tlie end oi Michael-

mas term, it paffed as a kind of cipher and watcli word amongft his friends

The declara.
^j-,J followers, That my Lord would fland upon his guard ; which might re-

AW, I'nd 'ceivc conftmdtion, in a good fenfe, as well guard of circumjpedion, as guard

confeflion of of force : but to the more private and trufty perfons he was content it (liould

^^'J'^'^''"""''' he expounded that he would be cooped up no more, nor hazard any more re-

flraints or commandments.

But the next care was how to bring fuch perfons, as he thought fit for

his purpofe, into town together, without vent of fufpicion, to be ready at

the time, when he (hould put his defign in execution ; which he had con-

,

J.
^ eluded fliould be fome time in /J'/Z^/rv term ; wherein he found many devices

fion^f'ivaV/. to draw them up, fume for I'uits in law, and fome for fuits in court, and fome

for alTurance of land : and one friend to draw up another, it not being per-

ceived that all moved from one head. And it may be truly noted, that ia

the catalogue of thofe perfons that were the eighth oi February in the adtion

of open rebellion, a man may find almoft out of every county oi Ejigland

fome, which could not be by chance or conftellation : and in the particula-

rity of examinations (too long to be rehearfed) it was eafy to trace in what

fort many of them were brought up to town, and held in town upon I'everal

pretences. But in Candlemas term, when the time drew near, then was he

content confultation fliould be had by certain choice perfons, upon the whole

matter and courfe which he Ihould hold. And becaule he thought himfelf

and his own houfe more obferved, it was thought fit that the meeting and

conference fliould be at Drury-Hoiifc, where Sir Charles Davcrs lodged.

There met at this council the Earl of Southampton, with whom in former

times he had been at fome emulations and differences in court. But after,

Southampton having married his kinfwoman, and plunged himfelf wholly in-

to his fortune, and being his continual affociate in Ireland, he accounted of

him as moft afllired unto him, and had long ago in Ireland acquainted him
with his purpofe, as was declared before. Sir Charles Davers, one exceed-

ingly devoted to the Earl of Southampton, upon afFed:ion begun firll: upon the

defervins of the fame Earl towards him, when he was in trouble about the

murder of one Long. Sir Ferdinando Gorge, one that the Earl of EJJex had

of purpofe fent for up from his government at Plymouth by his letter, with

particular aflignation to be here before the fecond of February. S'nyohn Da-
vis, one that had been his fervant, and raifed by him, and that bare office in

the Toiler, being furveyor of the ordnance, and one that he greatly trufltd:

and John Littleton, one they refpeded for his wit and valour.

The confeffi- The confultation and conference reffed upon three parts: the perufal of
ens of Sir Ch.^

||f|- of thofe perfons, whom they took to be of their party ; the confidera-

sw^'j.'Da~-^^on of the adion it felf which they fhould fet a-foot, and how they ihould

w 2. proceed in itj and the diflribution of the perfons, according to the action

cj/r^" concluded on, to their feveral employments,

i'wChnjkph. Th e lift contained the number of fixfcore perfons, noblemen, and knights,
Btunt 2. jj^j principal sentlemen, and was (for tlie more credit's lake) of the Earl of

at the bar. Ljjex own hand-writmg.

For the adlion it felf, there was propofitlon made of two principal arti-

cles : the one of pofTefhng the Tower of London ; the other of furprizing her

Majefty's perfon and the court ; in which alfo deliberation was had, what

courfe to hold with the city, either towards the efiedfing of the furprize, or

after it was efifedled.

For
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For the Tower was alledged, the giving a reputation to the adlion, by get-

ting into their hand the principal fort of the rcahn, with the ftorcs and provi-'

lions thereunto appertaining, the bridling of the city by that piece, and com-
modity of entrance in and poflelling it, by the means of Sir John Davis. But
this was by opinion of all rejefted, as that which would diftradt their attempt

from the more principal, which was the court, and as that which they made
a judgment would follow incidently, if the court were once poffefled.

Bu T the later, which was the ancient plot, (as was well known to South-

ampton) was in the end, by the general opinion of them all, infifled and refted

upon.

And the manner how it fliould be ordered and difpofed was this: That
certain felefted perfons of their number, fuch as were well known in court,

and might have acccfs without check or fufpicion, into the feveral rooms in

court, according to tlie feveral qualities of the perfons, and the differences of

the rooms, fhould diflribute themfelves into the prefence, the guard-chamber,

the hall, and the utter court and gate, and fome one principal man underta-

king every feveral room with the ftrengthof fomcfcw to be joined with him,

every man to make good his charge, according to the occafion. In which

difti ibution, Sir Charles Davers was then named to the preience, and to the

great chamber, where he was appointed, when time Ihould be, to leize upon

the halberds of the guard ; Sir John Davis to the hall ; and Sir Cbrijhpher

Blunt to the utter gate; thefe feeming to them the three principal wards of

confideration: And that things being within the court in a readinefs, a fignal

fliouldbe given and fent to E//ex, to fet forward from E/fex-hou/e, being no

great diftance off. Whereupon EJ/ex, accompanied with the noblemen of

his party, and fuch as ihould be prepared and affembled at his houfe for that

purpofe, (liould march towards the court : And that the former confpirators

already entered Ihould give correfpondence to them without, as well by making

themfelves mafters of the gates to give them entrance, as by attempting to get

into their hand upon the fudden the halberds of the guard, thereby hoping to

prevent any great refiftance within, and by filling all full of tumult and confu-

fion.

This being the platform of their enterprize, the fecond ad: of this trage-

dy was alfo refolved, which was, that my Lord fliould prefent himfelf to

her Majefty, as proftrating hiaifelf at her feet, and defire the remove of fuch

perfons as he called his enemies, from about her. And after that my Lord

had obtained pofleffion of the Queen, and the ftate, he fliould call his pre-

tended enemies to a trial upon their lives, and fummon a pailiament, and

alter the government, and obtain to himfelf and his affociates, fuch condi-

tions as feemed to him and them good.

There paffcd a fpeech alfo in this confpiracy of poffeffiing the city of

London, which E/Jex himfelf, in his own particular and fecret inclination, had

ever a fpccial mind unto: not as a departure or going from his purpofe of pof-

fefling the court, but as an inducement and preparative to perform it upon a

furer ground : An opinion bred in him, (as maybe imagined) partly by the

great overweaning he had of the love of the citizens : but chiefly, in all like-

lihood, by a fear^ that altho' he fliould have prevailed in getting her Maje-

fty's perlon into his hands for a time, with his two or three hundred gentle-

men, yet the very beams and graces of her Majefty's magnanimity and pru-

dent carriage in fuch difafter, working with the natural inftindl of loyalty,

which of courfe (when fury is over) doth ever revive in the hearts of fubjeds

of any good blood or mind (fuch as his troop for the more part was com-

\oL.lV. . 5 H pounded
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pounded of, though by him feduced and bewitched) would quickly break the

knot, and caufe fome diihnion and reparation amongft them, whereby lit;

might have been left deftitiue, except he fhould build upon fome more po-

pular number, according to the nature of all ufurping rebels, which do ever

truftmore in the common people, than in perlons effort or quality. And
this may well appear by his own plot in Inland, which was to have come
with the choice of the army, from which he was diverted, as before is fhewed.

So as his owncourfes inclined ever to reft upon the main ftrength of the mul-

titude, and not upon fui prizes or the combinations of a few.

But to return : Theic were the rcf(ilations taken at thatconfultation, held

by thefe five at "Driiry-houfe, fome five or fix days before the rebellion, to

be reported to Efj'ex, who ever kept in hirnfelf the binding and directing

voice : which he did to prevent all differences that might grow by diflcnt

or contradiftion. And befides he had other Perfons, (which were Ciijj'e and

Blunt) of more inwardnefs and confidence with him than thefe, {^Southamp-

ton only excepted) which managed that confultation. And, for the day of

the enterprize, which is that muft rife out of the knowledge of all the op-

portunities and difficulties, it was referred to E[]'ex his own choice and ap-

pointment: it being neverthelefs refolved, that it fliould be fome time before

theendof Cajjdlemas 'Term.

SiiHemyNe- Bu T this couucil and the refolutions thereof, were in fotne points refined

.i;;/'s declara- by Epx, and Ci^fic', and Bhoit : for, firft it was thought good, for the
"°"'

better making fure of the utter gate of the court, and the greater celerity and

fuddennefs, to have a troop at receipt to a competent number, to have come
from the Mfivs, where they fliould have been affembled without fufpicion

in feveral companies, and trom thence caft themfelves in a moment upon

the court-gate, and join with them which were within, while E/Jex with

the main of his company were making forward.

It was alfo thought fit, that becaufe they wduld be commonwealth's-men,

and forefee, that the bufinefs and fervice of the publick flate fliould not

fland ftill ; they fliould have ready at court, and at hand, certain other

perfons to be ofi"ered, to fupply the ofiices and places of fuch her Maje-

fly's counfellors and fervants, as they fhould demand to be removed and dif-

placed.

But chiefly it was thought good, that the afiembling of their companies

together, fhould be upon fome plaufible pretext ; both to make divers of their

company, that underflood not the depth of the pradfices, the more wiUing

t© follow them ; and to engage themlelves, and to gather them together the

better without peril of detedling or interrupting: and again, to take the

court the more unprovided, without any alarm given. So as now there

wanted nothing but the afilgnation of the day : which neverthelefs was re-

.pjjg PP^fgjjj.
folved indefinitely to be before the end of the term, as was fiid before,

on oi Blunt for the putting in execution of this moft dangerous and execrable treafon.

3- But God, who had in his divine providence long ago curled this adtion with

the curfc that the Pfalm fpeaketh of, That it jl:oiild be like the untimelyfruit

of a woman, brought forth before it came to perfeBion, (o difpofed above,

that her Majefty underftanding by a general charm and muttering of the

great and univerfal refbrt to Efjex-houfe, contrary to her princely admoni-

tion, and fomewhat differing from his former manner (as there could not be

fo great fire without fome fmoke) upon the feventh of February, the after-

noon before this rebellion, lent to Efex-houfe Mr. Secretary Herbert, to

require him to come before the Lords of her Majefty's council, then fitting

in
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in council at SaliJImry-conrt, being the Lord Trcarurei's houfe : where it was
only intended, that he fliould have received Ibme reprelieufion, for exceed-

ing the limitations of his liberty, granted to him in a qualified manner,

without any intention towards him of reftraint, which he, under colour of

not being well, excuicd to do: but his own guilty conIi:icnce applying ir,

that his trains were difcovered, doubting peril in any farther delay, deter-

mined to haften his enterprize, and to let it on foot the next day.

But then again, having fome advertifement in the evening, that the

guards were doubled at court, and laying that to the nieffige he had re-

ceived over-night; and (o concluding that alarm was taken at court, he

thought it to be in vain to think of the enterprize of the court, by way of

furpiize : but that now his only way was, to come thither in ftrength, and

to that end firft to attempt the city : wherein lie did but full b ck to his

own former opinion, which he had in no fort negledled, but had formerly

made fome overtures to prepare the city to take his part ; relying himfelf

(befides his general conceit, that himfelf was the darling and minion of the

people, and fpecially of the city) more particularly upon aiTurance given of

'Thomas Smith, then IherifF Oi London, a man well beloved amongll the

citizens, and one tliat had fome particular command of fome of the trained

forces of the city, to join with him. Having therefore concluded upon this

determination, now was the time to execute in fadt all that he had before

in purpofe digefted.

First therefore, he concluded of a pretext which was ever part of the

plot, and which he had meditated upon and ftudied long before. For find-

ing himfelf (thanks be to God) to leek, in her Majefly's government, of

any juft pretext in matter of flate, either ofinnovation, oppreffion, or any
unworthinefs : As in all his former difcontentments, he had gone the bea-

ten path of traitors, turning their imputation upon counfellors, and perfons

of credit with their fovereign ; (o now he was forced to defcend to the pre-

text of a private quarrel, giving out this fpeech, how that evening, when
he fhould have been called before the Lords of the council, there was an

ambufcade of mufketeers placed upon the water, by the device of my Lord
Cobham and Sir Walter Raleigh, to have murdered him by the way as he
paffed : A matter of no probability, thofe perfons having no fuch defperate

eflates or minds, as to ruin themfelves and their pofterity, by committing

fo odious a crime.

But contrariwife, certain it is. Sir Ferdinajido Gorge accufed Blunt, toconfeffionof

have perfuaded him to kill,- or at leafl apprehend Sir Walter Raleigh; the S'"-^'''-'!''»a»-

latter whereof 5///;^/ denieth not, and afked Sir Walter Raleigh forgivenefs
"^ "'^^'

at the time of his death.

But this pretext, being the beft he had, was taken: and then didmefla-

ges and warnings fly thick up and down to every particular nobleman and

gentleman, both that evening and the next morning, to draw them together

in the forenoon to Epx-hoiife, difperling the forelaid fable. That he Ihould

have been murdered j fave that it was fometime on the water, fometime in

his bed, varying according to the nature of a lye. He fent likewife the fame

night certain of his inftruments, as namely, one William Temple his fecretary,

into the city to difperfe the fame tale, having increafed it fome few days

before by an addition. That he fhould have been likewife murdered by fome

Jefuits to the number of four : and to fortify this pretext, and to make the

more buz of the danger he ftood in, he caufed that night a watch to be

kept all night long, towards the flreet, in his houfe. The next morn-

ing,
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ing, which was Stiudny, they came unto hnn of all hands, according to his

incfl'ages and warnings; Of the Nobility, the Ends o[ Rutland, Southamp-

ton, and the Lord Sands, and Sir Henry Parker, commoily called the

Lord Mountegle s bcfides divers Knights and principal Gentlemen and their

followers, to the ininiber of fome three hundred. And alfo it being Sun-

das', and the hour when he had ufed to have a fermon at his houfe, it gave

caufe to fome, and colour to others to come upon that occafion. As they

came, my Lord faluted and embraced, and to the generality of them, gave

to underftand, in as plaufible terms as he could. That his life had been fought,

and that he meant to go to the court and declare his griefs to the Queen,

becaufe his enemies were mighty, and ufed her Majefty's name and com-

Theconfcffi- mandment, and defired their help to take his part: But unto the more fpe-

onof theEarlcial pcrfous he fpake high and in other terms, telling them. That he was
of RutlaiiJ.

^-jj.^ ^£ ^j^^ ^j^y^ ^j^j would put himfelf into that ftrength, that her Maje-

fty flwuld not be able to fland againft him, and that he would take revenge

of his enemies.

All the while after eight of the clock in the morning, the gates to the

ftreet and water were ftrongly guarded, and men taken in and let forth by dif^

cretion of thole that held the charge, but with fpecial caution of receiving

in fuch as came from court, but not lufFering them to go back without my
Lord's fpecial diredion, to the end no particularity of that which pafled

there might be known to her Majefty.

About ten of the clock, her Mjjeity having underftanding of this ftrange

and tumultuous allembly at Ejfcx-houje, yet in her princely wifdom and

moderation thought to cafl water upon this fire before it brake forth to far-

ther inconvenience : and therefore uiingauthority before flie would ufe force,

fent unto him four perfons of great honour and place, and fuch as he ever

pretended to reverence and love, to ofter him juflice for any griefs of his,

but yet to lay her royal commandment upon him to difperle his company,

and upon them to withdraw themfelves.

The dedara- Th ESE four honourable perfons, being the Lord Keeper of the great feal

tionof the of England, the Earl of IVorccfter, the Comptroller of her Majelty's houfhold.
Lord Keeper, ^^^ j[-,g Lord Chief Tuftice of En^lafid, came to the houfe, and found the
the i* srl or •/ o * *

ircrcepi; ihe gatcs fliut upou them. But after a little flay, they were let in at the wicket

;

Lord Chief and as foon as they were within, the wicket was fliut, and all their fervants

tht'irTands" '^^Pt out, cxcept the bearer of the feal. Li the court they found the Earls

The oath of with the refl of the company, the court in a manner full, and upon their

ChVnr e'^'^^^^^o
towards E^t'.Y, they all flocked and thronged about them: where-

'vi'va loce. upou the Lotd Keeper in an audible voice delivered to the Earl the Queen's
The detlara- j^eflTjge^ That they were fent by her Majefly to underftand the caufe of

Earl of ;ror-this their aifembly, and to let thexn know that if they had any particular

cefter, -vi-va caufc of griefs agaiufl any perfons whatfoevcr, they fliould have hearing and
"voce. • n- „

jultice.

Whereupon the Earl of Ej'ex in a very loud and furious voice decla-

red. That his life was fought, and That he fliould have been murdered in

his bed, and That he had been perfidioufly dealt withal; and other fpeeches

to the like efFe(ft. To which the Lord Chief Juflice faid, if any fuch mat-

ter were attempted or intended againfl him, it was fit for him to declare it,

affuring him both a faithful relation on their part, and that they could not

fail of a princely indifferency and juftice on her Majefly's part.

To which the Earl of Soutbampton took occafion to objedl the allault

made upon him, by theLord Gray : which my Lord Chief Juflice returned

upon
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upon him, and faid, that in that cafe juftice had been done, and the party

was in prifon for it.

Then the Lord Keeper required the Earl oi EJJ'cx, that if he would not

declare his griefs openly, yet that then he would impart theni privately , and
then they doubted not to give liim or procure him fatisflidion.

Upon this there arofe a great clamour among the multitude : Away, my
Lord, they abufe you, they betray you, they undoyou, you lofe time. Where-
upon my Lord Keeper put on his hat, and faid with a louder voice than be-

fore, My Lord, let us fpeak with you privately, and underftand your griefsj"

iind I do command you all upon your allegiance, to lay down your weapons
and to depart. Upon which words the Earl of EfJ'ex and all the reft, as

difdauiing commandment, put on their hats ; and E(Jex fomewhat abruptly

went from him into the houle, and the counfellors followed him, thinking

he would have private conference with them as was required.

And as they paffed through the feveral rooms, they might hear many of

thedifordered company cry, Kill them, kill them ; and others crying, Nay,
but lliop them up, keep them as pledges, caft the great feal out at the win-
dow ; and other iuch audacious and traitorous fpeeches. But Eff'ex took hold

of the occafion and advantage, to keep in deed fuch pledges if he were di--

flreffed, and to have the countenance to lead them with him to the court,

efpecially the two great magiftrates of juftice, and the great feal of England

if he prevailed, and to deprive her Majefty of the ufe of their counfel in fuch

a ftrait, and to engage his followers in the very beginning by fuch a capital

3(51, as the imprifonment of counfellors carrying her Majefty 's royal command-
ment for the fupprefling of a rebellious force.

And after that they were come up into his book-chamber, he gave order

they (hould be kept faft, giving the charge of their cuftody principally to Sir

yoh7i Dams, but adjoined unto him a warder, one Owen Salijbury, one of

the moft feditious and wicked perfons of the number, having been a notori-

ous robber, and one that ferved the enemy under Sir IFilliam Stanley, and

that bare a fpecial fpleen unto my Lord-Chief Juftice ; who guarded thefe ho-

nourable perfons with muikets charged and matches ready fired at the cham-
ber door.

This done, the Earl (notwithftanding my Lord Keeper ftill required to

fpeak with him) left the charge of his huufe with Sir Gilh Merick ; and, ufing

thefe words to my Lord Keeper, Have patience for a while, I will go take

order with the Mayor and Sheriffs for the city, and be with you again within

half an hour ; iffued with his troop into London, to the number of two hun-

dred, befide thofe that remained in the houfe, choice men for hardinefsand

valour, unto whom fome gentlemen and one nobleman did after join them-

felvts.

But from the time he went forth, it feems God did ftrike him with the

fpirit of amazement, and brought him round again to the place whence he

firft moved.

For after he had once by Ludgate entered into the city, he never had fo

much as the heart or affurance to fpeak any fet or confident fpeech to the peo-

ple, (but repeated only over and over his tale as he paffed by, that he fhould

have been murdered,) nor to do any ad of forefight or courage ; but he that

had vowed he would never be cooped up more, cooped himfelf firft within

the walls of the city, and after within the walls of an houfe, as arrefted by

God's iuftice as an example of difloyalty. For paffing through Cheapfide, and

fo towards Smit/j's houfe, and finding though fome came about him, yet none

Vol. IV. 5 I joined
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The confeffi- joined Of armed with him, he provoked them by fpecches as he paffcd to

onofihcEar!
telUiie them, they did him hurt and no good, to come about him with

oi Rutland. "" » o ' ^ *-"

Tilt Lord no weapons.
Sandys. BvT there was not in fo populous a city, where he thought himfclf held Co

dear, one man, from the chiekfl: citizen to the mcaneft artificer or prentice,

that arnied with him : fo as being extremely appalled, as divers that happen-

ed to fee him then might vifibly perceive in his face and countenance, and

almoft moulten with Iweat, though without any caufe of bodily labour but

only by the perplexity and horror of his mind, he came to Smith's houfe

the flierifF, where he refrefhed himfelf a little and fhifted him.

But the mean while it pleafed God, that her Majefty's diredions at court,

thout^h in a cafe fo ftrange and fuddcn, were judicial and found. For firft

there was commandment in the morning given unto the city, that every man
fliould be in a readinefs both in perfon and armour, but yet to keep within

his own door, and to expedl commandment j upon a reafon:;ble and politick

confideration, that had they armed fuddenly in the flreets, if tlieic were any

ill dilpoied perfons, they might arm on the one fide and turn on the other,

or at leaft, if armed men had been feen to and fro, it would have bred a greater

tumult and more bloodflied ; and the nakednefs of EJJ'exs troop would not

have fo well appeared.

And foon after, direftion was given that the Lord Burghley, taking with

him the king of heralds, fhould declare him traitor in the principal parts of

'the city ; which was performed with good expedition and refolution, and

the lofsand hurt of fome of his company. Befides that, the Earl of Cum-

berland, and Sir Thomas Gerard knight-marftial, rode into the city, and

declared and notified to the people that he was a traytor : from which tiii^e

divers of his troop withdrawing from him, and none other cominj^ in to him,

there was nothing but defpair. For having ftayed a while, as is faid, at She-

riff ^wzV/^'s houfe, and there changing his pretext of a private quarrel, and
The confeffi- publifliing, that the realm fliould have been fold to the Infanta, the better

of^lr/W^"^' ^° ^P"^ °" *^^ people to rife, and called, and given commandment to have

Effex'i con- arms brought and weapons of all forts, and being foon after advertifed of the
feffionatthe proclamation, he came forth in a hurry.

So having made fome flay in Gracechurch-ftreet, and being difmayed upon

knowledge given to him that forces were coming forwards againfl: him under

the conduct of the Lord Admiral, the lieutenant of her Majelfy's forces; and

not knowing what courfe to take, he determined in the end to go back towards

his own houle, as well in hope to have found the counl'ellors there, and by

them to have ferved fome turn, as upon trufl that towards night his friends in

the city would gather their fpirits together, and refcue him, as himfelf de-

clared after to the lieutenant of the tower.

But for the counfellors, it had pleafed God to make one of the principal

offenders his inftrument for their delivery ; who feeing my lord's cafe defpe-

rate, and contriving how to redeem his fault and fave himfelf, came to Sir

John Davis, and Sir Gilly Mericke, as fent from my Lord ; and fo procured

them to be releafed.

But the Earl of EjJ'ex, with his company that was left, thinking to reco-

ver his houfe, made on by land towards Ludgate ; where being rcfifled by

a company of pikemen and other forces, gathered together by the wife and

diligent care of the Blfliop of London, and commanded by Sir jobn hufon,

and yet attempting to clear the palTagc, he was with no great difHcnltj' re-

pulled. At which encounter Sir Chrijhpber Blunt was fore wounded, anc'

young
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young Tracy flain on his part ; and one JTaits on the Qneen's part, and feme
others. Upon which repuUe he went back and tied towards the water-fide,

and took boat at ^leenhithc, and fo was received into EJJex's houfe at the wa-
ter-gate, which he fortified and barricado'd ; but inftantly the Lord Lieutenant

fo difpofed liis companies, as all paflageand ifiue forth was cut offfrom him
bo<h by land and by water, and all fuccoursthat he might hope for wcredif-
coiiiaged : and leaving the Earl oi Ciimkrland, the Earl of Lincoln, the Lord
Iboiiun Halliard, the Lord Gray, the Lord Biirghley, and the Lord Compton,

Sir Walter Raleigh, Sir Tboinas Gerard, with divers others, before the houfe

to landward, my Lord Lieutenant himlelf thought good, taking with him
the Loi d of Etjlngbum, Lord Cobham, Sir "yohn Stanhope, Sir Robert Sidnejy

M. Foulk Grcvill, with divers others, to affail the garden and banqueting-

houfe on the water-fide, and prefently forced the garden, and won to the

walls of the houfe, and was ready to have afl'ailed the houle ; but out of a
chrifiian and honourable confideration, underftanding that there were in the

houlc the Countefs of E^fX, and the Lady Rich, with their gentlewomen, let

the Earl of £/7^"^: know by Sir Robert Sidney, that he was content to fuffcr the

ladies and gentlewomen to come forth. Whereupon Ejfex returning the

Lord Lieutenant thanks for the compalTion and care he had of tlie ladies,

defired only to have an hour's refpite to make way for their going cut, and
an hour aticr to barricade the place again : which becaufe it could make no
alteration to the hindrance of the fervice, the Lord Lieutenant thought good
to grant. But E^Jex having had fome talk within ot a fally, and defpairing

o\ the fucceis, and thinkii;g better to yield himfelf, fent word, that upon
fome conditions he would yield.

But the Lord Lieutenant utterly refufing to hear of capitulations, Effex
defired to fpeak with my Lord, who thereupon wen tup clofe to the houfe ;

and the late Earls of E£ex and Southampton, with divers other lords and gen-

tlemen their partakers, prefented themfelves upon the leads ; and E/fex laid,

he would not capitulate, but in treat ; and made three petitions. i"he firfi,

that they might be civilly uled : wiiereof the Lord Lieutenant aflfured them.
The fecond, that they might have an honourable tryal : whereof, the Lord
Lieutenant anfwered, they needed not to doubt. The third, that he might
h:;ve JfKion a preacher with him in prifon for the comfort of his foul : which
the Lord Lieutenant faid he would move to her Majefty, not doubting of the

matter of his icqueft, though he could not abfolutely promife him that perfon.

Whereupon they all, with the ceremony amongft martial men accul^omed,

came down and fubmitted themfelves, and yielded up their fwords, which
was about ten of the clock at night ; there having been flain in holding of

the houfe by mufket-fliot Owen Salijbury, and fome few more on the part of
my Lord, and fome few likewife flain and hurt on the Queen's part ; and
piefently, as well the Lords as the rell of their confederates of quality, were

feveraliy taken into the charge of divers particular lords and gentlemen, and

by theni conveyed to the tower and other prifons.

So as this adlion, fo dangerous in refped: of the perfon of the leader, the

manner of the combination, and the intent of the plot, brake forth and end-

ed within the compafs of twelve hours, and with the lofs of little blood, and
in fuch fort as the next day all courts of juflice were open, and did fit in their

accuftomed manner, giving good fubjedts, and all reafonable men jufl caufe to

think, not the Icfs of the offender's treafon, but the more of her Majeffy's

princely magnanimity and prudent forefight in fo great a peril, and chiefly of

God's goodnefs, that hath blefled her Majefty in this, as in many things elfe,

with fo rare and divine felicity. Thb

403
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The effeift of the evidence given, at the feveral arraignments

of the late Earls of Ejfex and Southampt07t^ before the Lord

Steward ; and of Sir Chnjiopher Blunt^ and Sir Charles Da-
vers^ and others, before great and honourable commiflioners

of Oyer and Terminer : and of the anfwers and defences

which the faid offenders made for themfelves ; and the replies

made upon fuch their defences : With fome other circum-

ftances of the proceedings, as well at the lame arraignments

as after.

Somequedi- rx^ H E two late Earls of Ejji-x and Southampton were brought to their
on was made

J_ ^^jg] f]-,g nineteenth of February, eleven days after the rebellion. At

of £/fAr,wiif- which trial there pafTed upon them twenty five Peers, a greater number than
thcr he mighi liajJi been Called in any former precedent. Amongft whom her Majclly did

cf'hrpcJ'r".^ "*3f forbear to ufe many that were of ne.u alliance and blood to the Earl of
But aniwer Ejfex, and fome others, that had their fons and heirs apparent that were of

theTud'^es'''
^'^ Company, and followed him in the open adion of rebellion. The Lord

that the law Steward then in commiffion, (according to the folemnity in fuch trials re-

hadthatrepu-(.(;iy£f|j was the Lord Buckhiirft, Lord High Trcafurer, who with gravity and

Peers, that temperance direded the evidence, and moderated, and gave the judgment,
it trufted them There was alfo an afliftance ofeight Judges, the three chief, and five others,

oath and dial-The hearing was with great patience and liberty : the ordinary courfe not be-

lenge. ing held, to filence the prifoners till the whole flate of the evidence was given

in } but they being fufFered to anfwer articulaetly to every branch of the evi-

dence, and fometimes to every particular depofition, whenfoever they offered

to fpeak: And not fo only, but they were often fpared to be interrupted,

even in their digreffions and fpeeches not much pertinent to their caufe. And
always when any doubt in law was moved, or when it was required either by

the prifoners or the Peers, the Lord Steward required the Judges to deliver

the law ; who gave their opinions feverally, not barely yea or no, but at large

with their reafons.

In the indidlment were not laid or chargied the treafonsof Irela7id, becaufe

the greateft matter, which was the defign to bring over the army oi Ireland,

being then not confefied nor known ; and it was not thought convenient to ftuff

the indidlment with matters which might have been conceived to be chiefly

gathered by curious inquifition, and grounded upon report or prefumption,

when there was other matter fo notorious. And befides, it was not unlike-

ly, that in his cafe, to whom many were fo partial, fome (who would not con-

fider how things came to light by degrees) might have reported, that he was
twice called in quellion about one offence. And therefoie the late treafons

of his rebellion and confpiracy were only comprehended in the indictment,

with the ufual claufes and confcquents in law, of compaffing the Queen's

death, deflrudion, and deprivation, and levying war and the like.

The evidence confifled oftwo parts : the plot offurprizing her Majejifsperfon in

court, and the open rebellion in the city.

The plot was opened according to the former narration, and proved by

the feveral conleffuns of four witnelies, fully and diredly concurring in the

point J
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point ; Sir Chrijlopher Blunl\ Sir Charles Davers, Sir John Davisy anJ Sir

Ferdinando Gorge. Of which number, though Sir Chriftopher Blunt were
not at the counfel held at Drury-hoiife, no more than E£cx iiimfeU'wns

; yet
he was privy to that which paflcd. Sir Ferdinando Gor^^ being prifoner in

the Gatchouje, near the place of trial, was (at the icqutft of the Karl of £/1
Jex) brought i hither, and avouched viva voce., his confefiion in all things.

And thefe four proved all particularities of furprizing the court, and the
m:mner of putting the lame in execution, and the diftributing and naming of
the princip.il pcrfons and adors to their feveral charges ; and the calling of
my Lord's pretended enemies to trial for their lives, and the fummoning of a
parliament, and the altering of the government. And Sir Chrijlopher Blunt,

and Sir "John Davis from Sir Chriftopher Blunt, did fpeak to the point of
bringing \n a toleration of the catholic religion.

For the. overt rebellion in the city it/elf, it was likewife opened, according to the

Jormer narration, and divided itfelj- naturally into three parts.

First, the imprifonment of the counfellors, bringing her Majefty's royal

commandment to them, upon their allegiance to difperfe their forces. Se-

condly, the entering the citv, and the llirring of the people to rife, as well

by provoking them to arm, as bv giving forth the flanders that the realm was
fold to the Spaniard, and the aflailing of the Queen's forces at Ludgate. And
thirdly, the relii1:ance and keeping of the houfe againft her Majelty's forces,

tender the charge and condudt of the Lord Lieutenant.

And albeit thefe parts were matters notorious, and within almoft every

man's view and knowledge ; yet, for the better fatisfadion of the peers, they

were fully proved by the oath of the Lord Chief Juftice of England, being

there prefent, viva voce, and thcdeclar,.iion of the Earl o{ JVorcefter, being

one ofthe Peers likewife, viva voce, touching lb much as palled about the

imprifonment ofthemfelves and ihe reft ; and by the confeirions of the Earl

of Rutland, the hard. Sinds's, the Lo.d Cromwell, and others.

The defence of the latt E rl oi Ejj'ex, touching the plot and confultatiora

at Drury-houfe, was : Tnat it was not proved that he was at it j ar.d that

they could fhew nothing- proving his confent or privity under his hand.

Touching tlie aition in the city, he iuiVified the pretext of the danger of

his. life to be a truth. He faid, that his Ipeech that the realm ihould have

been fold to the Infanta o^ Spain, was grounded upon a report he had heard,

th't Sir Robert Cf«7 Ihould lay privately. That ihs Infantas title to the crown

(after her Majefty) wasas- good as ai.y other. Heexcufed the imprilonment

of the counfellors to have been againfl his mind, forced upon him by his un-

ruly company. He proteftedhe never intended in his heart any hurt to her

Majefty's perlbn ; that he did defire to fecure his accefs to her, for which

purpole he thought to pray the help of the city, and that he did not arm his

men in warlike fort, nor ffruck up drum, nor tl-e like.

The defence of the late Earl o'i Southampton to his part in the plot, and

confultation at Drury-houfe, was: That it was a matter debated, but not re-

folvcd nor concluded ; and that the adlion which was executed, was not the

adlion which was confulted upon. And for the open adlion in the city, he

concurred with EjJ'ex, with proteftation of the clearnefs of his mind for any

hurt to the Queen's perfon : and that it was but his affedion to my Lord of

Ef'ex that had drawn him into the caufe. This was the fubftance and bed

of both their defences. Unto which the reply was

:

Vol. IV. 5 K Defence.
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Defence. TO the point that the late Earl of EJex ivai not at the conjiilta-

tionat Diuiy-lioufe :

Reph. It was replied, that it was proved by all the witneflcs, that that

conlultation was held by his fpecial appointment and diredlion, and thatboth

the lift of the names, and the principal articles, were of his own hand-writing.

And whereas he laid, they could not be fliewed extant under his hand j it

was proved by the confeifion of my Lord of Rutland, and the Lord Sandys,

that he had provided for that himfelf. For after he returned out of the city

to his own houfe, he burned divers papers which he had in a cabinet, be-

caufe (as himfelf faid) they (hould tell no tales.

Defence. TO the point which Southampton alledged, That the confultation

at Drury-houfe, upon the lijl and articles in writing, was not executed :

Reply. It was replied, that both that confultation in that manner held, if

none other ad had followed, was treafon : and that the rebellion followuig in

the city, was not a defifting from the other plot, but an inducement and pur-

fuance of it ; their meaning being plain on all parts, that after they had got-

ten the aid of the city, they would have gone and poileffcd the court. .

Defence. TO the point that it was a truth that Ellex /Ijould have been

a(Jailed by his private enemies :

Reply. First, he was required to deliver who it was that gave him the

advertifement of it ; becaufe otherwife it mull light upon himfelf, and be

thought his own invention : whereunto he faid, that he would name no man
that day.

Then it was Hiewed how improbable it was, confidering that my Lord

Cobham and Sir Walter Raleigh were men, whole eftates were better fettled

and eftabliflied, than to overthrow their fortunes by fuch a crime.

: Besides, it was fhewed how the tale did not hang together, but varied in

it felf, as the tale of the twojudges did, when one faid, under the mulberry-

tree, and another faid, under the fig-tree. So fometimes it was, that he

Jlhould have been murdered in his bed, and fometimes upon the water, and

fometimes it fliould have been performed by Jefuits fome days before.

Thirdly, it was alked what reference the going into the city for fuccour

againft any his private enemies, had to the imprifoning of the Lord Keeper,

and the Lord Chief Juftice, perfons that he pretended to love and refpedt
;

and the Earl of Worce/ler his kinfman, and Mafter Comptroller his uncle,

and the publilhing to the people, that the realm fliould have been fold to the

Spaniard.

And laflly, it was faid, that thefe were the ancient footfteps of former

traytors, to make their quarrel as againfl their private enemies ; becaufe God
unto lawful Kings did ever impart fuch beams of his own glory, as traytors

could not look flrait upon them, but ever turned their pretences againft fome
about them. And that this adion of his refembled the adlion of Pijijlratus

of Athens, that proceeded lb far in this kind of fidlion and diffimulation, as

he lanced his own body, and came hurt and wounded before the people, as

having been aflailed by his private enemies ; and by colour thereof obtained a

guard about his perlbn, by help of whom, he after ufurped upon theflate.

Defence. TO the point that be heard it reported Mr. Secreta?y Jhould Jiiy,

that the Infanta'^ title to the crown (after her Majefly) was as good as any

other.

Reply. Upon this his allegation, Mr. Secretary ftandlng out of fight in a

private place, only to hear, (being much moved vs'ith fo falfe and foul an ac-

; .culation) came fuddenly forth, and made humble requeft to the Lord Steward,

that
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that lie niiglit have the favour toanfvver for himfelf. Which being granted

him, in refpeft of the place liecarrieth, (after a bitter contcHation on his part

with the Earl, and a (erious protcilation of his ahenation of heart from the

Spanijh nation in any fiich condition) he ftill urged the Earl to name the re-

porter, that all the circumftances might be known. But the Earl ftill warily

avoiding it, Mr. Secretary replied, that feeing he would alledgc no author, it

ought to be reputed his own fiction. Whereupon the Earl of EU'ex fiid,

though his own confcience was a fufficient teftimony to himfelf that he had
not invented any untruth, yet he would affirm thus much for the world's far-

ther latisfadtion in that behalf ; that the Earl o^ Southampton allb had heard fo

much reported of Mr. Secretary ;butfaicl ftill that he (for his part) would name
no body. Whereupon Mr. Secretary adjured the Earl of Southampton, by all

furmer triendlhip, (which had been indeed very great between them) that he

would decLr.e the perfon ; which he did prefently, and faid it was Mr. Comp-
troller. At which fpeech Mr. Secretary Itrait took hold and faid, that he was
glad to hear iiim named of all others j for howfoever fome malicious perfon

might peradventure have been content, to give credit to fo injurious a conceit

of him, (efpecially fuch as were againlt the peace wherein he was employed,

and for which the Earl of EJj'ex had ever hated him, being ever defirous to

keep an army on his own dependency) yet he did think no man of any un-

derflanding would believe thai he could be fo fenfelcfs, as to pick out the Earl

of Ef/tx his uncle to lay open to him his affection to that nation, in a mat-

ter of fo odious and pernicious confequence 5 and fo did very humbly crave it

at the hands of the Lord Steward, and all the Peers, that Mr. Comptroller

might be fent for, to make good his accufation.

Th E R E u PON the Lord Steward fent a Serjeant at arms for Mr. Comptroller,

who prefently came thither, and did freely and fincerely deliver, that he had

only faid (though he knew not well to whom) that Mr Secretary and he walk-

ing in the garden at court one morning about two years fince, and talking

cafually of foreign things, Mr. Secretary told him, that one Doieman had main-

tained in a book (not long fince printed) that the Infanta of Spain had a good

title to the crown of England, which was all, as Mr. Comptroller faid, that

ever he heard Mr. Secretary fpeak of that matter. And fo the weak founda-

tion of that fcandal being quickly difcerned, that matter ended ; all that could

be proved, being no other, than that Mr. Comptroller had told another, who
had told the Earl of Effex, that Mr. Secretary faid to him, that fuch a book

faid fo ; which every man could fay that had read it, and no man better knew
than the Earl himfelf, to whom it was dedicated.

Defence. TO the point oj both their protejlations, that they intended no hurt

to her Majeftys perfon :

Ref>h. First, the judges delivered their opinions for matter in law upon

two points : the one, that in cafe where a fubjedt attempteth to put himfelf

in fuch ftrengih as the King (hall not be able to refift him, and to force and

compel the King to govern otherwife than according to his own royal autho-

rity and diredion, it is manifeft rebellion. The other, that in every rebel-

lion the law intendeth as a confequent, the compaffing the death and depri-

vation of the King, as forefeeing that the rebel will never fuffer that King to

live or reign, which might punilh or take revenge of his treafon and rebel-

lion. And it was inforced by the Queen's counfel, that this is not only the

wifdom of the laws of the realm which fo defineth of it, but it is alfo thecen-

lure ot foreign laws, the conclufion ofcommon reafon, which is the ground

of all laws, and the demonflrative affertion of experience, which is the war-

ranty
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ranty of all reafon. For firft the civil law maketh this judgment, that irea-

fon is nothing elie but crhnenlaefae niajc/latis, ox diminutac inajcjlatis^ making

every offence which abndgcth or huiteth the power and authority of the

prince, as an inlult or invading of the crown, and extorting the imperial

fceptre. And for common reafon, it is not pofiible that a fuhjedl fhould

once come to that height as to give law to his fovereign, but what with

infrilency of the change, and what with terror of his own guiltinefs, he vviil

never permit tlie King, if he can choofe, to recover authority ; nor for doubt

of that to continue alive. And laftly for experience, it is confirmed by all

{lories and examples, that the fubjtdl never obtained a fuperiority and com-

mand over the King, but there followed foon after, the depofing and put-

ting of the King to death, as appeareth in our own chronicles in two notable

piiriiculars of two unfortunate Kings : the one of E^fe/r^ the fccond, who
when he kept himfelfclofe, for danger, was fummoned by proclamation to

come and rake upon him the government of the realm : but as foon as he

prefented himfelf was made prifoner, and foon after forced to relign, and in

the end tvagicallv murdered in Berkley caftle. And the other of King Richard

the fecond, who though the Duke of Hertford, after King Henry i\\c fourth,

prefented himfelf before him with three humble reverences, yet in the end

was depofed and put to death.

Defence. TO the pint of not arming hii men otherisaij'e than isith pijloh,

rapiers and daggers, it ivas replied :

Reply. That that courfe was held upon cunning, the better to infinuate

himfelf into the favour of the city, as coming like a friend with an All hail,

or kils, and not as an enemy, making full reckoning that the city would arm

him, and arm with him, and that he took the pattern of his adtion from

the day of the barricadoes at PariSy where the Duke of Guiji; entering the

city but with eight gentlemen, prevailing with the city of Paris to take his

part, as my Lord of E/fex (thanks be to God) failed of the city of London,

made the King (whom he thought likewife to have furprized) to forfake the

town, and withdraw himfelf into other places, for his farther fafety. And
it was alfo urged againfl him out of the confeflion of the Earl of Rut/and and

others, that he cried out to the citizens, That they did him hurt and no good,

to come without weapons, and provoked them to arm : and finding they

would not be moved to arm with him, fought to arm his own troops.

This, point by point, was the effed of the reply. Upon all which evi-

dence, both the Earls were found guilty of treafon by all the feveral voices of

every one of the Peers, and fo received judgment.

The names of the Peers that pajfed upon the trial ofthe t'wo Earls.

Earl of Oxford. Lord Cobham.

Earl of Shreivfbury

.

Lord Stafford.

Earl of Derby. I^ord Gray.

Earl of Cumberland. Lord Lu?nley.

Earl of IVorcefier. Lord Windfor.

Earl of Sufex. Lord Rich.

Earl oi Hertford. Lord Darcy de Chichey.

Earl of Lincoln. Lord Chandois.

Earl o{ Nottingham. "Loxdi Hunfdon.

Lord St. John de Blctfo.

Lord Vifcount Bindon. Lord Compton.

Lord Biirghley.

Lord Dc la Ware. . Lord Howard of Walden.

Lord Morley. Tlie
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The names of the Judges that affifted the Court.

Lord Chief Juftice. Juflice Fejiner.

Lord Chief Juftice of the Juftice Walmejly.

Common-Fleas. Baron Gierke.

Lord Chief Baron. Juftice Kingjmill

Juftice Gaiadx.

Some particularities of that which pafled after the arraignment

of the late Earls, and at the time of the fuffering of the Earl

of Ejfex.

BUT the Earl of EJex finding that the confultation at Drury-houfe, and
the lecret plots of his premeditated and prcpenfed treafons were come

to )i,T;ht contrary to his expcdalion, was touched even at his parting from
the bar with a kind of remorfc ; efpecially becaufe he had carried the man-
ner of his anfwer, rather in a fpirit of oftentation and glory, than with hu-
mility and penitence: and brake out in the hall, while the lords were in

conference, into thcfe words ; That feeing things were thus carried, he
would ere it be long fay more than yet was known. Which good motion
of his mind being after his coming back to the tower, firft cheriflied by
M. D. of Norwich, but after wrought on by the religious and effedtual

perfuafions and exhortations of Mr. Abdy Apton his chaplain, the man
whom he made fuit by name to have with him for his foul's health, as one
that of late time he had been moft ufed unto, and found moft comfort of,

comparing it, when he made the requeft, to the cafe of a patient, that in

his extremity would be defirous to have that phyfician that was beft ac-

quainted with his body : He fcnt word the next day to de/ire to fpeak with
fome of the principal counfellors, with whom he delired alfo that particu-

larly Mr. Secretary might come for one. Upon which his requeft, firft

:the Lord Admiral and Mr. Secretary, and afterwards at two feveral times
the Lord Keeper of the great feal, the Lord High Treafurer, the Lord High
Admiral, and Mr. Secretary repaired unto him: before whom, after he had
afked the Lord Keeper forgivenefs for reftraining him in his houfe, and
Mr. Secietary for having wronged him at the bar, concerning the matter of
the Infanta, with fignification of his earneft defire to be reconciled to them
which was accepted with all Chriftian charity and humanity j he proceeded
to accufe heavily moft of his confederates for carrying malicious minds to

the ftate, and vehemently charged Cuife his man to his own face, to have
been a principal inftigator of him in his treafons, and then difclofed how far

Sir Henry Nevill her Majefty's late ambaftiidor was privy to all the confpi-

racy J ot whole name till then there had been not fo much as any fulpicion.

And farther, at the Lords firft coming to him, (not fticking to confefs that

he knew her Majefiy could not be fafe while he lived) did very earneftly

defire this favour of the Queen, that he might die as privately as might be.

And the morning before his execution, there being fent unto him for his The teflimo-

better prep.u'ation, Mafter Dodor Mottwf/or^/, and MdHer Do&or Barlow, to^Y"^^^^^^'^"

join wiih Maftcr Al^cly AJJjton his chaplain, he did in many words thank God their hands.**^

that he had given him a deeper infight into his offence, being forry he had
Vol. IV. 5 L fo
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fo flood upon his juftification at his arraignment : fince which time, he faid

he was become a new man, and heartily thanked God alfo that his couife

uas by God's providence prevented. For, if his proje<ft had taken effcd:,

God knoweth (faid lie) wnat harm it had wrought in the realm.

He did alfo humbly thank her Majefty, that he fliould die in fo private

a manner (for he fuffered in the tower-yard, and not upon the hill by his

own fpecial fuit i) left the acclamation of the people (for thofe were his own
wcrds) might be a temptation to him : adding, that all popularity and trail

in mail was vain, the experience whereof himlelf had felt: and acknowledg-

ed farther unto them, that he was juftly and worthily fpewcd out (for that

was alio his own word) of the realm, and that the nature of his offence was

like a leprofy that had infe<5led far and near. And fo likewife at the publick

place ol his fuffcring, he did ule vehement deteftation of his offence, dcliring

God to forgive him his great, his bloody, his crying, and his infeftiousfin:

and fo died very penitently, but yet with great confiid (as it fliould leem)

for his fins. For he never mentioned nor remembered there, wife, children

or friend, nor took particular leave of any that were prefent, but Vv'holly ab-

ftraded and fequeflered himfelf to the ftate of his confcience, and prayer.

The cffed of that which pafied at the arraignments of Sir

Chrijlopher Bhmt^ Sir Charles Davers, Sir John Davis, Sir

Gilly Merickj and Henry Cuffe,

THE fifth of March, by a very honourable commiflion of Oyer and

Determiner, direfted to the Lord High Admiral, the Lord Cham-
^ berlain, Mr. Secretary, the Lord Chief Juffice of England, Mr. Chancellor

of the exchequer, Mr. Secretary Herbert, with divers of the judges, the

commifTioners fitting in the court of the ^leeris-Bench, there were arraign-

ed and tried by a jury both of aldermen of London, and other gentlemen

of good credit and fort, ?)\r Chrijlopher Bhnit, Sir Charles Davers, Sir john

Davis, Sir Gilly Merick and Henry Cuff'e. The three lirfl whereof, be-

fore they pleaded, afked this queflion of the judges: Whether they might

not confefs the indidment in parr, and plead not guilty to it in the other

part. But being refolved by the judges, that their pleading muff be gene-

ral ; they pleaded not guilty, as did likewife the other two, without any

fuch queflion afked. The reafon of that queflion was, as they confelled, in

refped; of the claule laid in the indictment ; That they intended and com-
pjfled the death and deftrudtion of the Queen's Majefly : unto whofe per-

fon (although they confefTed at the bar, as they had done in their exami-

nations, that their meaning was to come to her in fuch flrength, as they

fliould not be refifled, and to require of her divers conditions and alterations

of government, fuch as in their confeliions are expreiicd ;) neverthelefs they

protefted, they intended no perlbnal harm to herfelf Whereupon (as at

the arraignment of the two Earls) fo then again the judges delivered the

rule of the law ; that the wilHom and forefight of the laws of this land ma-
keth this judgment, That the fuhje<5t that rebelleth or rileth in forcible man-
ner to over- rule the royal will and power of the King, intendeth to deprive

the King both of crown and life: and that the law judgeth not of the fact

by the intent, but of the intent by the h&.. And the Queen's counfel did

again inforce that point, fetting forth that it was no myflery or quiddity of

the common law, but it was a conclufion infallible of reafon and experience :

for
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for that the crown was not a ceremony or garland, butconfifled of pre-emi-

nence and power.

And therefore, when the fubjcdl will take upon him to give law to the

King, and to make the power fovereign and commanding to become fubjedl

and commanded ; fiich fubjecfl layeth hold of the crown, and taketh the

fword out of the King's hand-;,, And that the crown was faftened fo clofe

upon the King's head, that it cannot be pulled off, but that head and life

and all will follow, as all examples, both in foreign ftories and here at home,
do make manifeft. And therefore, when their words did proteft one thing,

and tlieir deeds did teflify another, they were but like the precedent of the

protefliation ufcd \y^ Manlius the lieutenant oi Catiline, that confpired againft

the ilate of Rome, wlio began his letter to the fenate with thefe words,

Dcos hcmincfque tejlor, patres confcripti, nos nihil aliud, Q$c.

And it was faid farther, that admitting their proteftations were fo far

true, that they had not at that time in their minds a formed and diftindt

cogitation to have dcflroyed the Queen's perfon; yet nothing was more va-

riable and mutable than the mind of man, and fpecially Honores mutant mo*-

ns : when they were once aloft, and had the Queen in their hands, and
were peers in my Lord of EJJcx his parliament, who could promife of-what

mijid they would then be ? efpccially when my Lord of E^ex at his arraign-

ment had made defence of his firft adUon of imprifoning the privy counfel-

lors, by pretence tliat he was inforced to it by his unruly company. So
that if themfelves fliould not have had, or would not feem to have had that

extreme and devilifh wickednefs of mind, as to lay violent hands upon the

Qi;een's facred perfon ; yet, what muft be done to fatisfy the multitude and
fecure their party, muft be then the queftion : Wherein the example was re-

membered of Richard the third, who (though he were King in polTeliion,

and the rightful inheritors but infants) could never fleep quiet in his bed, till

they were made away. Much lefs Would a Catilinary knot and combina-

tion of rebels (that did rife without fo much as the fume of a title) ever in-

dure, that a Queen that had been their fovereign, and had reigned fo many
years in fuch renown and policy, fhould be longer alive than made for their

own turn. And much fpeech was ufed to the fame end. So that in the

end, all thofe three at the bar faid, that now they were informed, and
that they delcendcd into a deeper confideration of the matter, they were
forry thev had not confeffed the indidment. And Sir Chriftopher Blunt, The cor^fe^.

at the time of his fufFering, difcharged his confcience in plain terms, and°" °/ ^^«^'

faid publickly before all the people, that he fiw plainly with hitnfelf, that ifwhich iriet'

they could not have obtained all that they had would, they muft have drawn ^iown in the

blood even from the Queen herfelf.
•

The evidence given in againft them three, was principally their own con-

feiTions, charging every one himfelf, and the other, and the reft of the evi-

dence ufed at the arraignment of the late Earls, and mentioned before : fave

that becaufe it was perceived, that that part of the charge would take no la-

bour nor time, being plain matter and confefled, and becaufe fome touch
had been given in the proclamation of the treafons oi Irehmd: And chiefly

becaule S\x Chriftopher Blunt was marfhal of the army in Ireland, and moil-

inward vnih. my Lord m all his proceedings there; and not fo only, but far-

ther in the confeflion of Thomas Lee, it was precifely contained, that he
knew the Earl of Eftex and T'yrone, and Blunt the marlhal, to be all one,

and to run one courle : it was thought fit to open fome part of the treafons

of Ireland, fuch as were then known. Which very happily gave the occa-

lion
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fion for Blunf^ to make that difcoveiy oi the purpofe to have invaded the

^reahii with the army of Ire/and : which he then offered, and afterwards ut-
' tered, and in the end lealed with his blood, as is hereafter fet down.

Against Cnje was given in evidence, both Sir Charles Duversi, confeffi-

on, who charged hiiri when there was any debating of tbie feveral enterpri-

zes which they Ihould undertake, that he did ever bind firmly and refoluteiy

for the court : and the accufation under the Earl's hand, avouched by hira to

his face, that he was a principal inftigator of him in his trcafons : butefpe-
• cialiy a full declaration of Sir Henry Nevil'h, which defcribeth and planteth

forth the whole manner of his praitifing with him.

The fellow, after he had made fome introdudion by an artificial and con-

tinued fpeech, and fome time fpent in fophillical arguments, defcended to

thefe two anfwers : the one, For his being within Ejjex-houje thai day, the

day of the rebellion, they might as well charge a lion within a grate with

treafon, as him : And for the confultation at Dniry-houJ'e, it was no more
treafon than the child in the mother's belly is a child. But it was replied,

that for his being in the houfe, it was not compulfory, and that there was
a diflribution in the adion, of fome to make good the houfe, and fome to

enter the city, and the one part held correfpondent to tlie other, and that

in treafons there were no acceliaries, but all principals.

And for the confultation at Drury-houfe, it was a perfecft treafon in itfclf,

becaufe the compafiing of the King's deftruftion, which by judgment of
law was concluded and implied in that confultation, was treafon, in the ve-

ry thought and cogitation, fo as that thought be proved by an overt aifl

:

And that the fame confultation and debating thereupon, was an overt a<ft,

though it had not been upon a lift of names, and articles in writing, much
more being upon matter in writing.

And again, the going into the city was a purfuance and induceme||t of
the enterprize to poiTefs the court, and not a defifting or departure from it.

And laftly, it was ruled by the judges for law. That if many do confpire

to execute treafon againft the prince in one manner, and fome of them do
execute it in another manner, yet their aft (though differing in the man-
ner) is the ad: of all them that confpire, by reafon of the general malice

of the intent.

Against Sir Gilly Merick, the evidence that was given, charged hi'm

chiefiy with the matter of the open rebellion, that he was as captain or

commander over the houfe, and took upon him charge to keep it, and make
it good as a place of retreat for thofe which iffued into the city, and forti-

fying and barricading the fame houfe, and making provifion of mufkets,

powder, pellets and other munition and weapons for the holding and de-

fending of it, and as a bufy, forward and noted ador in that defence and
refiflance, which was made againft the Queen's forces brought againft it by
her Majeffy's lieutenant.

And farther to prove him privy to the plot, it was given in evidence,

that foine few days before the rebellion, with great heat and viole*ic^ he
had difplaced certain gentlemen lodged in an lioufe faft by Efex-hci;Je\:ind

there planted divers of my Lord's followers and complices, all fuch as went
forth with him in the adion of rebellion.

That the afternoon before the rebellion, Merlck, with a great company
of others that afterwards were all in the adion, had procured to be played

before them, the play of depofing King Richard the fecond.

Neither was it cafual, but a play befpoken hy Merick.

And
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And not lb only; but when it was told him by one of the players, that

the play was old, and they Ihould have lofs in playing it, becaufe few would
come to it : there was forty fhillings extraordinary given to play it, and fo

thereupon played it was.

So earned he was to fatisfy his eyes with the fight of that tragedy,

which he thought foon after his lord fhould bring from the flage to the

ilate, but that Cod turned it upon their own heads.

the Jpecches of Sir Chriflopher Blunt at his execution^ are fet down
as near as they could be remembered^ after the refi of the con-

ffions and evidences.

Here follcw the voluntary confefmns themfches, fuch as were given

in evidence at both the fcvcral arraignments, taken forth word
for word out of the originals : Whereby it may appear how God
brought matters to light, at feveral times, and in feveral parts, all

concurring in fubjiance : And with them, other declarations at2d

parts of evidence.

The con fe/lion of T/jomas Lee, taken the 14th of February^

1600, before ^\x "John Peyton Lieutenant of the Tower, Roarer

Wilhrahani Mafter of the requefts, Sir Anthony Saintleger

Mafter of the rolls in Ireland, and "Thomas Fle?ning her Ma-
jefty's Sollicitor General.

THIS examinate faith, that Tyrone fent a mefTage to this examinate by
'James Knowd (whom this examinate by the MarflTLal's warrant in

writing had fent to Tyrone before himfelf went to Tyrone) that if the Earl of

F^ffex would follow his plot, he would make him the greateft man that ever

was in England, and that when Effcx and Tyrone fhould have conference to-

gether, for hisallurance unto the Earl oi Ejfex, Tyrone would deliver his el-

deft fon in pledge to the Earl. And with this melTage this examinate made the

Earl (A Effcx acquainted before his coming to this examinate's houfe, at that

time when this examinate was fent to Tyrone.

This examinate faith, he knew \k\2xEffex^ Tyrone, and the Marfhal Sir

Cbrijlcphcr Blunt, were all one, and held all one courfe.

Thomas Lee.

Exam, per Joh. Peyton^ Roger Wilbraham, Anthony Saint-

leger, Thomas Fleming.

The de.chis.non o^ Sir fP'il/iam Warreny 3 0(3:obris, 1599.

TPIE faid Sir William came to Ai~?nagh the lafl: Friday, being the The Earl of

twenty-eighth of September : from thence he fent a meffenger in M^" «^^me

tlic night to Tyrone to DungaJinon, lignifying his coming to Armagh,
^^^if^^^^o^^\^

aforelaid, and that the next morning he would meet Tyrone at the fort o^ England.

Blackwater : where accordingly the faid Tyrone met with him ; and after

other fpcccb.es by farther difcourfe the faid Tyrone told the faid Sir William^
and delivered it with an oath, that within thefe two months he fhould fee

the greatell alteration, and the ftrangeft, that he the faid Sir William could

Vol. IW 5 M imagine.
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imagine, or ever law in his life : and faid that he hoped before it were long,

that he the laid Tyrotie Ihould have a good ihare in England: Which fpeeches

of the alteration Tyrone reiterated two or three feveral times.

William Warren.

Certified from the council of Ireland \.o the lords of the council here.

The declaration of Thovias Wood 20 yanuarii^ i599j taken

before the Lord Buckhurjl Lord High Trcafurcr, the Earl of

JSlottingham Lord High Admiral, Sir Robert Cecil principal Se-

c etary, and Sir J. Fortefcue Chancellor of the Exchequer.

TH E faid Wocd faith, that happening to be with the Lord Fitzmorris

baron of Lickfnniu^ at his houfe of Lickfnaiv, between Michaelmas

and Alhallowtide lall, the faid baron walking abroad with the faid Pl^'ood,

aiked of him what force the Earl of Eff'ex was of in England , he an-

fwered, he could not tell, but faid he %vas well beloved of the commonalty.

Then faid the baron that the Earl was gone for England, and had difcharg-

ed many of the companies oi Ireland, and that it was agreed that he Ihould

be king of England, and Onele to be viceroy of Ireland; and whenfoever

he ihould have occafion, and would fend for them, Onele fhould fend him

* Th 1
^ight thoufind men out of Ireland. The faid Wood afked the baron, how

ty Piari that he kncw that ? He anfwered, that the Earl of * Dejinond had written to him
is in rebellion. ^Q niuch.

Tl:omai Wood.

Confeffed in the prefence of Thomas Buckhurjl, Nottingham,

Robert Cecil, John Fortefcue.

The confeflion o^ James Knowd, taken the fixteenth o^ Febru-

ary , 1600, before Sir Anthony Sai^itleger Mafter of the rolls

in Ireland^ and Roger TVilbraham Mafter of the requefts.

OWney tnac Rory having fecret intelligence of the friendfliip between

the Earl of Ejjex and Tyrone, wrote to Tyrone, defiring him to cer-

tify him thereof, whereby he might frame his courfe accordingly, and not

do any thing contrary to their agreement : whidi letter myfelf did write

by Oivney's appoinment (for then I was in credit with him ;) in which

letter he alfo defired Tyrone to fend him fome munition. The letter, with

inlf rudtions to that effect, was in my prefence delivered to one Tiirlagh mac

Da'-cy Kelly, a man of fecrecy, fnfficiency, and trulf with Oicney; and he

carried it to Tyrone: Before whofe return Oivney grew fufpicious of me,

becaufe I fon-.etimes belonged to Mr. Bowen, and therefore they would not

trull: me, fo as I could not fee the nnfwer : but yet I heard by many of

their fecret council, that the effed; thereof was. That the Earl of Eji'X

fliould be King oi England, and Tyrone oi Ireland.

Afterwards I niet with Turlagh mac Davy, the melTenger aforefaid,

and alked him whether lie brought an anfwer of the letter from Tyrone.

He faid he did, and delivered it to Owney. And then I afked him what

he thought of the wars. He told me he had good hope the laft year, and

had



CONFESSIONS AND OTHER EVIDENCES. 415

had none ihis year: his reafon was (as he fiiid) that the Earl o£ E/Jex was to

take their pari, and they niould aid liim towards the conqaeft oi Englattdi

and now tlicy were hindered thereof by means of his apprehenfioii.

1 DWELLING with the taniil: of the country (my mother's coufin german)
heard liim fpcak fundry times, tliat now the Earl oi Effex had gotten one of

xhc hvoids, he would jiever forego his government until he became king of

EmJtiiiJ, which was near at hand.

I SAW a letter which the Earl oi Effcx writ to O'wney, to this efFedl ; that

if Owfii'y came to him, he wouhi ipeak with him about that, which if he
would follow, fiiould be happy for liim and his country.

yames K?20wd.

Exam, per Anthony SaintlegeVy Roger Wilbraham.

The Atc\^x?LX\ono^ David Hethrington^ an ancient captain and
fervitor in Ireland^ 6 ya7tuary 1 ^()C)^ taken before the Lord

Buckhrirfl Lord High Treafurer, the Earl of Nottingha?n.

Lord High Admiral, Sir Robert Cecil principal Secretary, and
Sir yolm Fortefcue Chancellor of the Exchequer.

E the fiid Dnnid Hethrington riding into the edge of the county of
Kildarc, about the end of the firft celfation, fortuned to meet with

Gi!e James Occurren, one of the horfemen of Mafter Bowen Provofl: Marfhal

o£ Lemfter, who told him that the fiid James Occurren meeting lately with
a principal follower of Oioney mac Rory, chief of the Moores, Owney's man
afked him what news he heard of the Earl of EJex. To which James Oc-
ciirren anfwered, that he was gone iox England: whereunto he faid, Nay, if

you can tell me no news, I can tell you feme j the Earl of Ejfex is now in

trouble for us, for that he would do no fervice upon us 5 which he never

meant to do, for he is ours, and we are his.

David Hethrington.

ConfefTed in the prefence o^Tho. Buckhurji, Nottingham^

Ro. Cecil, Jo. Fortejctie.

The firft confcirion of Sir Ferclina?ido Gorge^ Knight, the 1 6th

of February^ \ 600, taken before Sir Tho7nas R^erton Lord

Keeper of the great feal, the Lord Buckhurft Lord High
Treafurer, the Earl of Nottingham Lord High Admiral,

and Sir Robe?'t Cecil principal Secretary.

HE fiith the Earl oiEffl'x wrote a letter to him in January, complaining

of his misfortune : that he defired his company, and defired his repair

tip to him by the fecond oi February; that he came to town on Saturday fe-

ven-night before the Earl's infurrediion, and that the fame night late he vifited

the Earl ; who, after complements, told him that he ftood on his guard, and
refolved not to hazard anymore commandments or reftraints; that he defi-

red him to reft him that night and to repair unto him again, but in fuch fort

as it midit not he noted.

That
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That he had been with tlie Karl two or three times that week; and on

S<iturdav, being the fevcnth oi February, the Earl told him that he had beer»

lent foi- by the Lords, and refilled to come : delivering farther, that he refolved

to defend' himlelf from any more reflraint.

He farther faith, that it was in queflion the fame Saturday night to have

ftirred in the night, and to have attempted the court. But being demanded,

whether the Earl could have had lutiicient company to have done any thing

in the night : he anfwered, that all the Earl's company were ready at one

liour's warning, and had been lb before, in refpedl that he had meant long

before to Hand upon his guard.

That it was refolved to have the court firfl attempted j that the Earl had

three hundred gentlemen to do it ; but that he the laid Ferdina?ido Gorge \vi&

a violent dilTuaderof him from that purpufe, and the Earl moft confident in

the party oi London, which he meant (upon a later difpute) firfl to afTurcj

and that' he was alfo aflured of a party in PFales, but meant not to ufe them,

until he had been pofrdicd of the court.

That the Earl and Sir Chrijhpber Blunt underflanding that Sir Walter

Raleigh had lent to Ipeak with him in the morning, the laid Sir Chriflopbcr

Blunt perfuaded him, either to furprize Sir Walter Raleigh, or to kill fiim.

Which when he utterly refuled. Sir Chrijlopher Blunt lent four fliot after

him in a boat.

That at the going out of £//tVhoufe gate, many cried out. To the-court,

to the court. But my Lord oi Efex turned him about towards London.

That he meant, after pofTcflion of the court, to call a parliament, and

therein to proceed as caufe fhall require.

At that time of the confultation on Saturday night, my Lord was demand-

ed what afTurance he had of thofe he made account to be his friends in the

city ? Whereunto he replied, that there was no queftion to be made of that,

for one, amongft the reff, that was prefently in one of the greatefl commands
amongft them, held himlelf to be interelTed in the caufe, (for fo he phrafed

it,) and was colonel of a thoufand men, which were ready at all times, befides

others that he held himfelf as aflured of, as of him, and able to make as great

jiumbers. Some of them had at that inftant (as he reported to us) fent unto

him, taking notice of as much as he made us to know of the purpofe in-

tended to have intrapped him, and made requeft to know his plealure.

Ferd. Gorze.

Exam, per 77j. Egerton, C. S. TJjo. Buckhurji,

Nottingham^ Ro. Cecil.

The fecond confeflion of Sir Ferdinando Gorge the 1 8 th ofiv-

bruary-t 1 600, all written of his own hand ; and acknow-

ledged in the prefence of Sir 'Thomas Egerto7i Lord Keeper

of the great feal, the Lord Btickhu7-Ji Lord High Treafurer,

the Earl of Nottinghmn Lord High Admiral, and Sir Ro-

bert Cecil principal Secretary.

ON Tz/ty^/^zybeforetheinrurredlion (as I remember) I was fent unto by my
Lord oiEjJex, praying me to meet my Lord oi Southampton, Sir Charki

Davers, Sir yaim Davis, and other his friends at Drury-houk ; where I fliould

fee a fchedulc of his friends names, and projects to be difputed upon. Whi-
ther
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ther I came accordingly, and found the forefaid Earl, Sir Charles Davers, Sir

"John Davis, and one Marter Littleton. The names were fliewcd and num-
bered to be fix fcore ; earls, barons, knights, and gentlemen. The proje<fts

were thele, whether to attempt the court, or the tower, or to ftir his friends ""

in London firil:, or whether both the court and tower at an inltant ? I diflikcd

that counfel. My realbns were that I alledged to them, firft, to attempt both
with thofe numbers, was not to be thought on, becaufe that was not fufii-

cient ; and therefore advifcd them to think of fomething elfe. Then they

would needs refolve to attempt the court, and withal defired mine opinion.

But I prayed them firft to fet down the manner how it might be done. Then
Sir 'John Davis took ink and paper, and afligned to divers principal men their

feveral places ; fome to keep the gate, fome to be in the hall, feme to be in

the prefence, fome in the lobby, fome in the guard chamber, others tocome
ifi with my Lord himfelf, who Ihould have had the pafllige given him to the

privy-chamber, where he was to have prefented himlelf to her M;ijcil:y.

Ferd, Gorge.

Knowledged in the prefence oiTho. Egerton, C. S,

Tho. Buckhurji, Nottingham, Ro. Cecil.

The confefTion of Sir JoJm Davis, taken the i8th o^ February

1600, before the Earl oi Nottingham Lord High Admiral,

Sir Robert Cecil principal Secretary, and Johit Herbert fecond

Secretary of ftate.

SIR "yohn Z)^w being demanded, how long before my Lord o^Ejfex tu-

mult he knew of fuch his purpofe ?

He anfwers, that he knew not diredly of any meaning my Lord had, until

the Sunday feven-night before, or thereabout.

Being demanded what he knew? Thenheanfwered, that my Lord confult-

ed to poiTefs himfelf of the court, at fuch convenient time when he might
find leaft oppofition. For executing of which enterprizes, and of other af-

fairs, he appointed my Lord of Southampton, Sir Charles Davers, Sir Ferdi-

nando Gorge, and himfelf, to meet at Drury-honic, and there to confider of

the fame, and fuch other projefts as his Lordfhip delivered them : And prin-

cipally, for furprizing of the court, and for the taking of the tower o't London.

About which bufinefs they had two meetings, which were five or fix days

before the inlurredtion.

He farther faith, that Sir Chrijlopher Blunt was not at this confultation,

but that he flayed and advifed with my Lord himfelf about other things to him
unknown : For that my Lord trufted feveral men in feveral bufineffes, and not

all together.

Bkix\g demanded what was refolved in the opinions of thefe four be-

fore named ? He faith, that Sir Charles Davers was appointed to theprefence-

clmmber, and himfelf to the iiall : and that my Lord was to determine him-
felf. who Ihould have guarded the court-gate, and the water-gate. And that

Sir Charles Davers, upon a fignal or a watch-word, fliould have come out of
the prefence into the guard-chamber; and then fome out of the hall to have

met him, and fo have ftept between the guard and their halberds; of which
guard they hoped to have found but a dozen, or fome fuch fmall number.

Vol. IV. cN Being
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.' Being afke.l, whether he heard thatfuch as my Lord mifliked ftiouldhave

received any violence? Hefaith, that my Lord avowed the contraiy ; and that

my Lord faid, he would call them to an honourable trial, and not ufe the

fword.
, , , .

r Being demanded whether my Lord thought his enemies to be 5/w?//7;,

l>0f2a fide, or no ? He faith, that he never heard any fuch fpeech j and ifmy
Lord ufed any fuch, it came into his head on the fudden.

Being demanded what party my Lord had mLondon? He faith, that the

Sheriff Smith was his hope, as he thinketh.

Being demanded whether my Lord promifed liberty of catholick religion

He faith, that Sir djrijiopher Blunt did give hope of it.

John Davis.

Exam, per Nottingham, Ro. Cecil, y. Herbert.

The confe/Tion of Sir Charles Davers^ taken the i 8th of Fe-

- bruaryt anno i 600, before Sir Tthomas Egerton Lord Keeper

of the great feal, the Lord Buckhurjl Lord High Treafufer,

the Earl of Nottingham the Lord High Admiral, Lord
" Hunfdon Lord Chamberlain, and Sir Robert Cecil principal

Secretary.

HE confefTeth that before Chrifttnas the Earl of Ejjex had bethought

himfclf, how he might fecure his accefs unto the Qneen in fuch fOrt,

as he might not be refifted ; but no refolution determinately taken, until tlie

coming up of this examinate a little after Chrijlmas.

And then he doth confefs, that the refolution was taken to poffefs himfclf

of the court ; which refolution was taken agreeable to certain articles, which

the Earl of Efjex did fend to the Earl of Southampton^ this examinate. Sir Fer-

dinando Gorge, and Sir John Davis, written with the Earl's own hand. To
which confultation (being held at Z)/7/r>'-houfe fome four or five days be-

fore Sunday, that was the eighth of February) Littleton came in towards

the end.

Th e points which the Earl ofEJ/cx projedled under his hand were thefe.
-"^

First, whether it were tit to take ihexower ofLondon. Thereafon where-

of was this; that after the court was pofilffed, it was neceffary to give repu-

tation to the adion, by having fuch a place to bridle the city, if there fhould

be any millike ot their poiTelling the court.

To the polTeffing of the court, thefe ciicumftances were confidered.

First, the- Earl of EJj'ex fliould haveaffembled all the noblemen and gen-

tlemen of quality on his party ; out of which number he fliould have chofen

fo many as IhouM have poJlcffed all the places of the court, where tiiere might,

have been any likelihood of refinance : which being done, the Earl of Effex,

with divers noblemen, fliould have prcfentcd himfelt to the Queen.

Th e manner how it fhould have been executed, was in this fort : Sir Chri~

Jlopker Blunt (hould have had charge of the outer gate, as he thinketh. Sir

Charles Davers, this examinate, with his company, lliould have made good
,

the prefence, and fl:iould jiave liezed upon the halberds of the guard. Sir jfc^ •.

Davis fliould have taken charge of the hall. All this being let, upon a iign ;I

given, the Earl fliould have come into the court with his company.

B E 1 -N G
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Being afked what they would have done after? Helaith, they would have

fent to have lutisfied the city, and have called a parliament.

These were the refolutions (et down by the Earl of El]'ex of his own hand,
after divers confultations.

He faith, Ciijf'e was ever of opinion, that the Earl oi EJfex (honld come in

this fort to the court.

Chirks Davers.

Exam, per TZ». Egcrion, C. S. TIjo. Buckhurji,

Noitinglmm, G. Himjdon^ Ro. Cecil.

The fecond confeflion of Sir Cha?^les Davers^ taken the fame
day, and fet down upon farther calling himfeif to remem-
brance, under his own hand, before Sir Tho. E<rerton Lord
Keeper of the great feal, Lord Buckburfi Lord High Trea-

furcr, the Earl of Nottingham Lord High Admiral, Sir

Robert Cecil principal Secretary.

SOME points of '.he articles which my Lord of£//£;!; fent unto£)r//ry-houfe

(as near as 1 can remember) were thcfe j whether both the court and the

tower fhould be both attempted at one time? if both, what numbers fhould

be thought requifite for either ? if the court alone, what places ihould be firfl

podefTed ? by whatperfons?

And for thofe which were not to come into the court before-hand, where
and in what fort they might affemble themielves, with leaft fufpicion to come
in with my Lord ?

Whether it were not fit for my Lord, and fome of the principal perfons,

to be armed with privy coats?

. . • Charles Davers.
- r

Knov/Iedged in the prefence of T/jo. Egerto?i, C. S...

•T. Buckhurjl^ Noltinghamy Robert Cecil.

The firft confefTion of Sir Chriflopher Blimt examined the 1 8th

of February^ 1 6ooj before Jo. Herbert fecond Secretary of

eftate, and in the prefence of Nic. Kempe counfellor at law,

JVilliam TVai?narke^ William Martin, Robert A?id?~ews, ci-

tizens, John Trevor furveyor of the navy, and Thomas Thor-

ney his 1urgeon.

r E confelTeth that tlie Earl of EJfex fent Wifeman, about the 20th of;

'January^ to vifit his wife, with letters of complement, and to require

Inin lo come up unto him to London, to fettle his eftate according as he had
written unto him before fome few days.

Being demanded to what end they went to the city, to join with fuch

flrength as they hoped for there j he confeffeth, it was to fecure the Earl of

Effex his life, againft fuch forces as (liould be fent againft him. And being

ailced, what, againft the Queen's forces? he anfwered, that muft have been

judged afterwards.

But
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But being farther afkcd, whether he did advife to come unto the court

overnight ? He faiih, no; for Sk Fcn/inando Gorge did aifuie, that the alarm

was taken of it at the court, and the guards doubled.

Be I Noailced whether he thought any prince could have endured to have

any fubjedl make the city his mediator ? or to gather force to fpeak for him ?

He f^iili, he is not read in ftories of former times ; but he doth not know but

that in former times lubjeds have u(ed force for their mediation.

Bking aflccd, whatfliould have been done by any of theperfons thatfliould

have been removed from the Q^een ? He anfwered, that he never found my
Lord difpofcd to flied blood ; but that any that fliould have been found, fliould

have had indifferent trial.

Being afked upon his confciencc, whether the Earl of Efex did not

give him comfort, that if he came to authority, there Ihould be a toleration

for religion ? He confclTeth, he fliould have been to blame to have de-

nied it.

Chrijlopher Blunt.

This was read unto Sir Chriftopber Blunt, and afterwards figned by him
in the prefence of us who are under written.

Jo. Herbert, Nic. Kempe, Wil. Waimarkc, Wil. Martin^

Rob. Andrews, Jo. Trevor, Th. Tborney.

The fecond confeflion of Sir Chrijlopher Bhmt the fame day

'Dtz. the 1 8 th oi Februarys taken ht^ov^Mx. John Herbert

fecond Secretary of eftate, and fubfcribed by him in the pre-

fence of Nicolas Kempe Counfellor at law, Tho?na$ Thorney

his furgeon, 2inAlVillia?nMariin, Robert A7idrrm.i ^w^ Ran-

dolph Bully citizens.

SIR Chrijlopher Blunt (after the figningofthisconfeffion) being told, that

he did not deal plainly, exxufed himfelf by his former weaknefs, (put-

^/r.'VJr/n ting us in mind that hefaid once before, that when he was able to fpeak, he
Dcis was in o ,. , »

reipeftofhis would tell all truth) doth nowconfefs ; that four or five days before the Earl
hurt received

^^
^/r^

did rife, he did fct down certain articles to be confidered on, which

her Majtrtv^. he law not. Until afterward he was made acquainted with them, when they
forces at i»<i}i.^(] amongft themfelves difputed : which were thefc.
^"''' One of them was, whether the tower oi Lo?ulon fliould be taken :

Another, whether they fliould not poffefs the court, and fo fccure my
Lord, and other men to come to the Qne^'^ ^

For the firfl: concerning the tower, he did not like it; concluding, that

he that had the power of the Queen, Ihould have that.

He confeffeth that upon Saturday night, when i\Ir. Secretary Herbert hsd

been with the Earl, and that he faw fome fufpicion was taken, he thought it

in vain to attempt the court, and perfuaded him rather to fave himfelf by

riight, than to engage himfelf farther, and all his companv. And lb the re-

folution of the Earl grew to go into the city, (in hope, as he laid before) to find

many friends there.

He
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Hr, doth alfo fay, that the Earl did ufually Ipeak of his purpofe to alter the

govcriiaicnt.

Chrijlopher Blunt.

Exam, per "Jo. Herbert.

Subfcribcd in prefence of Nic. Kempe, Tho. Thorttey^

Roh. Andrews, W. Martin, Randolph Bull.

The Declaration of the Lord Keeper, the E-irl oi Wor-
cejlery and the Lord Chief Jiiftice of E?iglanci.

UPON Sunday, being the eighth of iv^-««ry laft pafl, about ten of the

clock in the forenoon, the Lord Keeper of the Great Seal, the Earl of

IVorccfler^ ^'w William A'/z»//^ Comptroller of her Msjofty's houihold, and the

Lord Chief Juftice of England, being commanded by diredlion from the

Queen's ALjelty, did repair to the late Earl of E/Zcx Ids houfe, and hndiisg

the gale fliut againfi: them, after a little ftay they were let in at the wicket

:

And as foon as they were within the gate, the wicket was fliut upon them,

and all their fervants kept out.

At their coming thither they found the court full of men affembled toge-

ther in very tumultuous fort; the Earls oi Efjcx, Rutland, and Southamptony

and the Lord Sandys, Mafter Parker, commonly called Lord Montegle, Sir

C.bri/iopher Blunt, Sir Charles Davers, and many otl.er knigh's and gentle-

men, and other perfons unknown, which flocked together about the Lord
Keeper, ^c. And thereupon the Lord Keeper told the Earl of E[lex, that

they were fent from her Majeiiy to undeiftaid the cuute of this their afl'em-

bly, and to let them know, that if thty had any particular caufe of grief

againft any perfons whatfoever, it fhould be heard, and they fhould have

juftice.

Hereupon the Earl of E[fcx with a very loud voice declared, that his life

was fought, and that he Ihould have been murdered in his bed; that he had
been perfidiouily dealt with; that his hand had been counterfeited, and let-

ters written in his name ; and that therefore they were aflemhled there to-

getiier to defend their lives; with much ot'ier fpeech to likecffedt. Here-
upon the Lord Chief Juftice faid unto the Earl, that if they had any fuch

matter of grief, or if any fuch matter were attempted or purpofed againfi;

him, he willed the Earl to declare it, alTuring him tha: ic fhould be truly le-

lated to her Majefty, and that it fliould be indifferently heard, and juftice

fliouki be done whomfoever it concerned.

To this the Eail o^ Southampton objeded the alTault made upon him by the

Lord Grr/v. VVhereunto the Lord Chief Juftice faid, that in his cafe juftice had
been done, and the party imprilbned for it. And hereupon the Lord Keeper

dideftfoons will the Earl oi E,/fex, that whatfoever private matter or offence

he had againft any perlon whatfoever, if he would deliver it unto them,

they would faiihtully and honeftly deliver it to the Queen's Majefty, and
doubted not to procure him honourable and equal juftice, whomfoever it con-

cerned; requiring him, that if he would not declare it openly, that he would
impart it unto them privately, and doubied not but they would fatisfy him
in it.

Upon' this there was a great clamour raifed amongft the multitude, crying,

away, my Lord, they abufe you, thev betray you, they undo you, you lofe time.

Vol. IV. i O Where-
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Whereupon the Lord Keeper put on his hat, and faid with a loud voice, My lord,

letusfpeak with you privately, and underftand your griefs; and I command you

all upon your allegiance, to lay down your weapons, and to depart, which

you ought all to do, being thus commanded, if you be good fubjcds, and

owe that duty to the Queen's Majefty which you profefs. Whereupon they

all brake out into an exceeding loud fliout and cry, crying, all, all, all.

And whilft the Lord Keeper was fpeaking, and commanding them upon

their allegiance, as is before declared, the Earl of Efex and the moft part of

that company did put on their hats, and fo the Earl oi Efex went into the

houfe, and the Lord Keeper, &c. followed him, thinking that his purpofe had

been to fpeak with them privately, as they had required. And as tliey were

c^oinw, foir.e of that difordered company cried, kill them. And as they were

*Toin" into the great chamber, fome cried, caft the great feal out at the win-

dow. Some other cried there, kill them ; and fome other faid, nay, let uS

fhop them up.

The Lord Keeper did often call to the Earl of E/Jex to fpeak with them pri-

vately, thinking ftill that his meaning had been fo, until the Earl brought them

into his back chamber, and there gave order to have the farther door of that

chaniber fliut faft. And at his going forth out of that chamber, tl^e Lord

keeper preffing again to have fpoken with the EavI of Ejex, the Earl faid.

My lords, be patient a while, and flay here, and I will go into London, and

take order with the mayor and fherifFs for the city, and will be here again

within this half hour; and fo departed from the Lord Keeper, c5f. leaving the

Lord Keeper, dSc. and divers of thegentkmcn penfiontrs in that.chan'iber,

guarded by Sir John Davh, Fra?icis Trfjh^m,and Owen Salisbury, with muf-

quet fliot, where they continued until Sir Ferdinando Gorge came and deli-

vered them about four of the clock in the afternoon.

In the mean time we did often require Sir John Davis, and Francis Trejkam,

to fuffer us to depart, or at the leaft, to fuffer fome one of us to go to the

Queen's Majefty, to inform her where and in what fort we were kept. But

they anfvvered, that my lord (meaning the Earl of Ejjcx) had commanded
that we fhould not depart before his return, which (they faid) would bj very

Ihortly.

Thomas Egerlon, C. S. Edward JVorceJier, John Fopham.

The examination o{ Roger Earl of Rutland^ the i 2th o^ Februa^

ry^ 1600. taken before Sir Thomas Rgerton Lord Keeper of

the great feal, the Lord Buckhurft Lord High Treafurer, the

Earl of Nottingham Lord High Admiral, Sir Robert Cecil

principal Secretary, and Sir Jo. Fopham Lord Chief Juftice of

England.

HE faith, that at his coming to Effex-houk on Sunday \r\oxr\ing laft, he

found there with the Earl of Efex, the Lord Sandys, and the Lord

Cbandos, and divers knights and gentlemen. And the Earl of Efex told this'j'

examinate, that his life was praftifed to be taken away by the Lord Cobhum, ^

and Sir IFalter Raleigh, when he was fent for to the counfel. And the Earl

faid, that now he meant by the help of his friends to defend himfelf : And
faith, that the detaining of the Lord Keeper and the other lords fent to the

Earl from the Qiieen, was a ftratagem of war : And faith, that the Earl of

Efex told him that London ftood for him, and that Sheriff" Smith had given

him intelligence, that he would make as many men to aflift him as he could.

And
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And farther the Earl of Efex fiid, that he meant to pofTefs himfelfof the city,

the better to enable himfelf to revenge him on his enemies, the Lord Cobhain,

Sir Robert Cecil, and Sir Walter Raleigh. And this examinate confelTeth, that

he refolved to live and die with the Earl o{ E[px ; and that the Earl oi Eff'ex

did intend to make his forces fo ftrong, that her Majcfly fliould not be able

to refift him in the revenge of his enemies. And faith, that the Earl of Effcx
was moft inward with the Earl o'i Southampton, Sir Chrijiopber Blunt, and
others ; who have of long time fhewed themfelves difcontented, and have ad-

vifed the Earl of Effex to take other courfes, and to fland upon his guard

:

And faith, that when the Earlof JSy/fA,- was talking with the Lord Keeper, and
other the lords fent from her Majefty, divers faid, My Lord, they mean to

abufe you, and you lofe time. And when the Earl came to Sheriff 5'/wV/j's,

he defired him to fend for the lord mayor that he might fpeak with him.

And as the Earl went in the ftreets of London, this examinate liiid to divers of

the citizens, that if they would needs come, that it was bet:er for their fafety

to come with weapons in their hands : And faith, that the Earl of Effex (at

the end of the flreet where Sheriff *S'ff7/V/6 dwelt) cried out to the citizens, that

they did him harm, for that they came naked; and willed them to get them
weapons: And the Earl of Ejjex alfo ciicd out to the citizens, that the crown
oi Englahd was offered to be ibid to the Infanta: And faith, that the Earl

burned divers papers that were in a little casket, whereof one was, as the Earl

faid, an hil]:ory of his troubles: And faith, that when they were affaulted in

F^ff'cx houfe, after their return, thty firfi: refolved to have made a fally out.

And the Earl faid, that he was determined to die ; and yet in the end they

changed their opinion and yielded: And faith, that the Earl of Southajnp-

ton, Sir Chri/lopher Blunt, and Sir John Davis, advifed the Earl oi Effex, that

the Lord Keeper and his company fliould be detained : And this examinate

faith, that he heard divers there prelent cry out, kill them, kill them: And
faith, that he thinketh the Earl of £^'x' intended, that after he had poffef-

fed himfelf of the city, he would intreat the Lord Keeper and his company to

accompany him to the court. He fiith, he heard Sir Chriffopher Bhait fay

openly, in the prefence of the Earl of EJff'ex and others, how fearful, and in

what feveral humours they fliould find them at the court, when they came
thither.

Rutland.

Exam, per T!b^ Egerton, C. S. T". Buckhurjl,

Nottingham, Ro. Cecil, 'Jo. Popham.

The confeffion of William Lord Sandys., of the parifli o{ Sher^

borne-Cffwdry m the county oi Southampton., taken this i 6th

of February., 1600. before Sir yohn Popham Lord Chief

Juftice, Roger Wilbraham Mafler of the requefts, and Edvx

Coke her Majefty 's Attorney-general.

HE faith, that he never underftood that the Earl did mean to fland upon
his ftrength till Sunday in the morning, being the eighth of this in-

iizwi February : And faith, that in the morning of that day this examinate

was fent for by the Earl oi Effex about fix or feven of the clock ; and the Earl

fent for him by his fervant /^^ri^z/r/oM, who was married to a widow in fl^w/»-

ffnre. And at his coming to the Earl there were fix or feven gentlemen with

him.
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him, but remenibercth not what they were; and next after, of a nobleman,

came my Lord ChiJJidos, and after him came tlie Elarl of Scutl.a7npton, and

prefendy after the Earl oi Rutland, and after him MiHttx Parker^ commonly
called the Lord Monteglc : And faith, that at his coming to the Earl of Ejjex^

he complaii.ed that it was piaclifcd by Sir Walter Ralelgbto have murdered

him as he fiiouldhave gone to the Lord Tieafurer's houlewithMafter Secreta-

ry Hcr/5?r/. And iiiith, that he was prefent in the court-yard of £^^x--houfe,

when the Lord Keeper, the Earl of PForcefter, Sir William Kmlles, andthe Lord
Chief Juftice, came from the (^^een'sMajefty to the Earl of Ej'cx. And the

Lord Chief jullice required the Earl of EJJex to have fome private conference

with him ; and that if any private wrongs were offered unto him, that they

would make true report thereof to her Majefty, who, no doubt, v/ould re-

form the fame: And faith, that this examinate went with the Earl, and the

refl of his company, to London to Shtriff Smith's, but went not into the houfc

with him, but flayed in the ftreet a while ; and being ft nt for by the Earl of

Effix, wentirito the houfe, and from thence came with him till he came to

Ludgate; which place being guarded, and refiflance. being made, and per-

ceived by the Earl of Effcx, he faid unto his company, charge; and thereupon

Sir Chrijlopber Blunt, and others of his company gave the charge, and being

repulfed, and thiscxaminate hurt in the leg, the Earl retired with this exarni-

iiateand others to his houfe called E^/i-x-fjoufe. And on his retire, the Eail

faid to this examinate, that if Sheriff 5'/«///j did not his part, that his part was

as far forth as the Earl's own, which moved him to think that lie

trufled to the city. And when the Earl was, after his retire, in £^'x-houfe,

he took an iron casket, and broke it open, and burnt divers papers in it;

whereof there was a book, as he taketh it, and faid, as he was burning of

them, that theyfliould tell no tales to hurt his friends : And faith, that the

Earl faid, that he had a black bag about his neck that fhould tell no tales.

William Sandys.

Exam, per yo. Popham, Roger WiUraham, Ediv. Qike.

The examination of theLord Cromwell^ taken the ythof March^

1600, by Sir ^. Po^Z»^;;^ Lord Chief Juflice, Chrijl. Telver-

ton her Majefty 's ferjeant, and Fr. Bacon of her Majefty 's

learned counfel.

* A '^ '^^^ sheriff's houfe this examinate prefTed in with the reft, and found

jljL the Earls fhiftingthemfclves in an inner chamber, where he heard my
Lord of Eff'cx certify the company, that he had been advertifed out of Ireland

(which he would not now hide from them) that the realm fliould be delivered

over to the hands of the Injanta of Spain, and that he was wifhed to look to

it. Farther, that he was to feek redrefs for injuries; and that he had iel-"t at

his houfe for pledges, the Lord Keeper, the Earl oiWorcejier, Sir William Kml-

les, and the Lord Chief Juftice.

Edw. Cromivell.

Exam, per yo. Popham, Chr. Teherion, Fr. Bacon.

* This examination, asappeareth by t!ic date, was taken after £^fjf arraignment, but is infcrtcd, to fliew

how thcfpeech, of the realm to be fold to the Infanta, which at his arraignment he derived from Mr. Secre-

tary, at Sheriff 5ct/7/)'s houie he faid wa^ advertifed out cf Inlatd: And with this latter concur many

other examinations.

Sir
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S)\x Chrijlopher Blunt knight, at the time of his arraignment,
• did openly at the bar delire to fpeak with the Lord Admiral

and Mr. Secretary ; before whom he made this confeflion fol-

lowing ; which the Earl of Southampton confirmed after-

wards, and he himfelf likewife at his death.

HE confefleth, that at the caftle of Dublin, in that lodging which was
once the Earl of Southampton?,, the Earl of F.Jfex purpofing his return

mto KngliVid, advifed with the Earl o'i Southampton and himfelf, of his befl

manner of going into England ior his Security, feeing to go he was re-

folved.

At thiit time he propounded his going with a competent number of fol-

dlers, to the number ot two or three thoufand, to have made good his firfb

landing with that force, until he could have drawn unto himfelf a fufficient

llrength to have proceeded farther.

From thispurpofe thisexaminate did ufeallforcible perfuafions ; alledging

not only his own ruin, which (hould follow thereof, and all hofe whichfliould

adhere to him in that adlion ; but urging it to him as a matter mofl foul, be-

f aufe he was not only held a patron of his country, which by this means he

Ihould have defhroyed ; but alfo ihould have laid upon himfelf an irrevocable

blot, having been fo deeply bound to her Majefty. To which d'ffuafion the

Earl oi Southampton Aio inclined.

Tnisdefign being thus difTuaded by them, then they fell to a fecond con-

fideration : and therein thisexaminate confeffeth, that he rather advifed him,

if needs he would go, to take with him fome competent number of choice

men.
He did not name unto him any particular power that would have come to

him at his landing, but aflured himfelf that his army would have been quickly

increafcd by all forts of difcontented people.

He did confefs before his going, that he was afllired that many of the re-

bels would be advifed by him, but named none in particular.

The examination of the Earl of Southampton after his arraign-

ment; taken before the Earl of Nottingha?n Lord High Ad-
miral, Sir Robert Cecil principal Secretary, and Mr. ^John

Herbert fecond Secretary of eftate.

SI R Chriflopher Blunt being hurt, and lying in the caftle of Dublin, in a

chamber which had been mine, the Earl of Efexone day took me thi-

ther with him, where being none but we three, he told us, he found it ne-

cefTiry for him to go into England, and thought it fit to carry with him as

much of the army as he could conveniently tranfport, to go on fhore with

him to Wales, and there to make good his landing with thofe, till he could

fend for more; not doubting but his army would fo increafe in a fmall time,

that he fliould be able to march to London, and make his conditions as he

defiled.

To which projedl I anfwered, that I held it altogether unfit, as well in

refped of his confcience to God, and his love to his country, as his duty to

Vol. IV. 5 P his
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his Sovereip:n, of which he (of all men) ought to liave greateft regard,

feein" her Majc fly's favours to h'm had been fo extraordinary: Where-

fore I could never give any confent unto it. Sir Chrijlopber Blunt pined

with me in this opinion.

Exam, per Nottingham, Ro. Cecil, y. Herbert.

The Speech of Sir ChriBopher Blunt., at the time of his death,

as near as it could be remembered, March i8, 1600.

MY I>ords, and you that be prefent, although I muft confefs, that it

weie better fitting the little time I have to breathe, to beftow the

Icim ; in asking God forgivcnefs for my manifold and abominable fins, than

to ufe any otl:ier difcourfe, efpecially having both an imperfedcion of fpeech,

and, God knows, a weak memory, by reafon of my late grievous wound :

Yet to fatisfy all thofe that are prefent, what coinle hath been held by me
in this late enterprize, becaufe I was faid to be an inftigator and fetter on of

the late Earl, I will truly, and upon the pelril of my foul, fpeak the truth.

It is true, that the firft time that ever I underftood of any dangerous

difconten;ment in my Lord of Ejjex, was r.bout three years ago at Wanjied^

upon his coming one day from Greenwich. At that time he fpake many
things unto me, but defcended into no particulars, but in general terms.

After wliich time, he never brake with me in any matter tending to

the alteration of the flate, (I proteft before God) until he came into Ireland^

other than I might conceive, that he was of an ambitious and difcontented

mind. But when I lay at the caflle of Thomas Lee, called Retan, in Ire-

land, grievoufly hurt, and doubted of my life, he came to vifitme, and then

began to acquaint me with his intent.

"As he thus fpake, the Sheriff began to interrupt him, and told him the

hour was pafl. But my Lord Gray, and Sir Walter Raleigh captain of the

guard, called to the Sheriff, and required him not to interrupt him, but to

fuffer him quietly to finifh his prayers andconfelfions. Sir Chrijlopber Blunt

faid, Is Sir Walter Raleigh there? Thofe on the fcafFold anfwered. Yea. To
whom Sir Chrijlopher Blunt Ipake on this manner:

Sir Walter Raleigh, I thank God that you are prefent: I had an infi-

nite defire to fpeak with you, to ask you forgivenefs ere 1 died, both for the

wrong done you, and for my particular ill intent towards you : I befeech you

forgive me. Sir Walter Raleigh anfwered, that he mofl willingly forgave

him, and befought God to forgive him, and to give him his divine comfort

:

protefting before the Lord, that whatfoever Sir Chrifiopher Blunt meant to-

v/ards him, for his part he never had any ill intent towards him: And far-

ther faid to Sir Chrifiopher Blunt, I pray you without offence let me put

you in mind that you have been efltemed, not only a principal provoker

and perfuader of the Earl cf E,[]ex in all his undutifui courfes, but efpecially

an advifer in that which hath been confeffed of his purpole to tranfport x

great part of her Majefty's iirmy out of Ireland inio ILngland, to land aiMil-

Jord, and thence to turn it againfl: her facred perfon. You fliall do well to

tell the truth, and to fatisfy the world. To which he anfwered thus

:

Sir, if you will give me patience, I will deliver a truth, fpeaking now
my lafl, in the prefence of God, in whofe mercy I trufi. And then he di-

redted himfelf to my Lord Gray and my Lord Compton, and the reft that fate

on liorfeback near the fcafFold.

When
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Whkn I was brought from R ban to Didilin, and lodged in the caftle,

hislorddiipand the Earl oi Southaiiipton came to viiit mc ; ar.d to be Ihort,

he !x;Mn thus plainly with me: That he intended to tranfport a choice

pui; if the army oi Ireland into England, and land them mU'ah's, at A///-

yor^; c)r diereabouts ; and fo fecuring his de(t:ent, thereby would gather fuch

other toices as might enable him to march to London. To which, I pro-

teft, before the Lord God, I made this or the like anfwer : That I would that

night confidcT of it ; which I did.

And the next day the Earls came again : I told them, that fuch an enter-

prize, as it was moil dangerous, fo would itcoft much blood, as I could not

like of it ; befides n}any hazards, which at this time I cannot remember unto
you, neither will the titne permit it. But I rather advifed him to go over

himfelf with a good train, and make fuie of the court, and then make his

own corTiditions,

And although it be true, that (as we all protefted in our examinations

and ariaignments) v/e never relblved of doing hurt to her Majclfy's perfon,

(fur in none of our confaltations was there fet down any fuch purpoie
;)

yet,

I know, und mull confefs, if w;i had failed of our ends, we (liould (rather

than havt been difappomtcd) even have drawn blood from hcrfclf. From
henceforward, he dealt no more with me herein, untii he was difeharged of

bis keep.-r at Ejpx-houji. And then, he again a^ked inine advice, and
difputed the matter with me; but refolved not. I went then into the coun-

try, and hefoie he fent for me (which was fome ten days before his rebel-

lion) I never heard moie of the matter. And then he wrote unto me to

come up, upon pretence of making fome afTiirances of land, and the like.

I will leave the reft unto my confellions, given to that honourable Lord Ad-
miral, and worthy Mr. Secretary, (to whom 1 befeech you Sir Walter Raleigh

commend me;) I can requite their favourable and charitable dealing with me,
with nought elfe but my prayers for them. And I befeech God of his mer-

cy,- to fave and preferve the Queen, who hath given comfort to my foul, in

that I hear (he hath forgiven nie all, but the fentence of the law, which I

moft worthily deferved, and do moft willingly embrace; and hope that God
will have mercy and compafiion on me, who have offended him as many
ways as ever finful wretch did. I have led a life (o iar from his precepts,

as no iinner more. God forgive it me, and forgive me my wicked thoughts,

my licentious life, and this right arm of mine, (which I fear mej hath

drawn blood in this laft a<f1:ion. And I befeech you all bear witnefs, that I

die a Catholick, yet fo, as I hope to be laved only by the death and pafTion

of Chiift, and by his merits, not afcribing any thing to mine ovv'n works.

And I truft you are all good people, and your prayers may profit me. Fare-

well my worthy Lord Gray and my hovdCompton, and to you all, God fend

vmi both to live long in honour. I will defire to fay a few prayers, and

c:nbrace my death moft willingly. With that he turned from the rail to-

waids the executioner ; and the miniftcr offering to fpeak with him, he

came again to the rail, and belought that his confcience might not be trou-

bled, for he was relblved ; which he defircd for God's fake. Whereupon
commandment was given, that the minifter fliould not interrupt him any
farther. After which he prepared himfelf to the block, and fo died very

manfully andreiolutely.

An
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An abftraft out of the Earl of Effex\ confeflion under his

own hand.

UPON Saturday the twcnty-firft of February, after the late Earl of E/1

fcx had defired us to come to him, as well to deliver his knowledge

of thofe trenfons, which he had formerly denied at the bar, as alio to re-

commend his humble and earneft requeft, that her Majefty would be plea-

fed (out of her grace and favour) to fuffer him to die privately in the tower
;

he did marvellous carneftly defire, that he would luffer him to fpeak unto

Cuffe his Secretary : againft whom he vehemently complained unto us, to

have been a principal inftigator to thefe violent courfes which he had un-

dertaken. Wherein he protefted, that he chiefly defircd that he might make

it appear that he was not the only perfuader of thefe great offences which

they had committed; but that Blunts Cuffe, T'ctnple, befides thole other

pcrfons who were at the private confpiracy at Drury-houfe (to which,

though thefe three were not called, yet they were privy) had moft malicious

and bloody pnrpofes to fubvert the ftate and government : Which could

not have been prevented, if his project had gone forward,

Th is requeft being granted him, and Ciffe brought before h\m, he there

diredtly and vehemently charged him ; And amongft other fpeeches ufed

thefe words : Henry Cuje, call to God fur mercy, and to the Queen, and

deferve it by declaring truth. For I, that mult now prepare for another

world, have refolved to deal clearly with God and the world: and muft

needs fay this to you j You have been one of the chicfeft inftigators of me
to all thefe my difloyal courfes into which I have fallen.

Teftified by TIjo. Egerton, C. S. Tho. Buckhurjf,

Nottingham^ Ro. Cecil.

The Earl of Ejfex his confeffion to three minifters, whofe names

are under-written, t\iQ 2 c^th. oi February , 1600.

THE late Earl of Efex thanked God moft heartily, That he had given

him a deeper inlight into his offence, being forry he had fo itood

upon his juftification at his arraignment, for he was fince that become ano-

ther man.

He thanked God that his courfe was fo prevented ; for if his project;

had taken elfcd, God knows (faid he) what harm it had wrought in the

reahn.

He humbly thanked her Majefty, that he flaould die in fo private a man-
ner, left the acclamation of the people might have been a temptation unto

liiu). To which he added, that all popularity and truft in man was vain:

the experience whereof himfelf had felt.

He acknowledged with thankfulnefs to God, that he was thus juftly fpew-

ed out of the realm.

He publickly in his prayer and proteftation, as alfo privately, aggravated

the deteftation of his offence; and efpecially in the hearing of them that

were prefent at the execution, he exaggerated it with four epithets, defiring

God to forgive him his great, his bloody, his crying, and his infeftious fin :

which woid nifeBious he privately had explained to us, that it was a Icpro-

(y that had infected far and near.

'Thomas Montford, IFilliam Barlow, Abdy Afiton his chaplain.

THE
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THE

APOLOGY
O F

Sir FRANCIS BACON,
In certain Imputations concerning the late

EARL of ESSEX.

To the Right Honourable his very good Lord the E a r l of

Devonshire, Lord Lieutenant of Ireland.

IT
may pleafe your good Lordfhip, I cannot be ignorant, and ought to be

fenfible of the wrong which I fuftain in common fpeech, as if I had been

falfe or unthankful to that noble, but unfortunate Earl, the Earl of £/-

Jex : and for fatisfying the vulgar fort, I do not fo much regard it ; though I

love a good name, but yet as an handmaid, and attendant of honefty and

virtue. For I am of his opinion that faid pleafantly, that it was a fliame to

him that was a fuitor to the miftrefs, to make love to the waiting-woman j

and therefore to woo or court common fame otherwife than it followeth on
honeft courfes, I, for my part, find not my felf fit or difpofed. But on the

other fide, there is no worldly thing that concerneth my felf which I hold

more dear than the good opinion of certain perfons ; among which there

is none I would more willingly give fatisfadlion unto, than to your Lordfhip.

Firft, becaufe you loved my Lord of Ej'ex, and therefore will not be partial

towards me, which is part of that I defire : next, becaufe it hath ever pleafed

you to fliew your felf to me an honourable friend, and fo no bafenefs in me
to feek to fatisfy you : And laftly, becaufe I know your Lordihip is excellent-

ly grounded in the true rules and habits of duties and moralities, which muft

be thev which fliall decide this matter ; wherein, my Lord, my defence need-

eth to he but fimpic and brief : namely, that whatfoever I did concerning

that ad;ion and proceeding, was done in my duty and fervice to the Queen

and the ftate ; in which I would not Ihew my felf falfe-hearted, nor faint-

hearted, for any man's lake living. For every honeft man that hath his heart

well planted, will forfake his King rather than forfake Cod, and forfake his

friend rather than forfake his King ; and yet will foriakeany earthly commo-
dity, yea, and his own life in fome cafes, rather than forfake his friend. I

hope the world hath not forgotten thefe degrees, elfe the heathen faying,

amicus iijque ad aras, ihall judge them.

And if any man Ihall lay, I did ofiicioufly intrude my felf into thatbufi-

Dcfs, becaufe I had no ordinary place ; the like may be faid of all the bufinefs

in eifed that paffed the hands of the learned counft!, either of ftate or re-

. Vol. IV. 5 Qv.
venues
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venues thefe many years, wherein I was continually ufcd. For, as your Lonl-

fhip may remember, the Queen knew her ftrength fo well, as flie looked her

word fliould be a warrant ; and aTter the manner ofthc choicefl princes be-

fore her, did not always t^c her truft to place, but did fometime divide pri-

vate favour from office. And I for my part, though I v/as not lo unfccn in

the world, but I knew the condition was fubjcdl taenvy and peril
; yet be-

caufe I knew again flie was conftant in her favours, and made an end where

flie bes;an ; and efpecially, becaufe (he upheld me with extraordinary accefs,

and other demonftrations of confidence and grace, I refolved to endure it in

expecflation of better. But my fcope and dcfare is, that your Lordfliip %voul(i

be pleafed to have the honourable patience to know the truth, in fome par-

ticularity, of all thatpaffed in this caufe, wherein I had any part, that you

may perceive how honefl a heart I ever bear to my Sovereign, and to my
country, and to that noble man, who had fo well deferved of me, and fo well

accepted of my defervings, whofe fortune I cannot remember without much
grief. But for any aftion of mine towards him, there is nothing that palTeci

me in my life-time, that cometh to my remembrance with more clearnefs,

and lefs check of confcience : for it will appear to your Lordfhip, that I was

not only not oppoiite to my Lord of E^ex, but that I did occupy the utmoft

of my wits, and adventure my fortune with the Queen to have reintegrateil

his,- andfo continued faithfully and induftrioufly, till his laft fatal impatience,

(for fo I will call it) after which day there was not time to work lor him ;

though the fame, my affedtion, when it could not work on the fubjedl pro-

per, went to the next, with no ill effed: towards fome others, who, I think,

do rather not know it, than not acknowledge it. And this I will allure

vour Lord^lfip, I will leave nothing untold, that is truth, for any enemy that

I have, to add ; and on the other fide, I mufl refcrve much which makes for

me, in many refpeils-of duty, which I efteem above my credit: and what I

have liere fet down to your Lordfliip, I proteft, as I hope to have any part

in God's fwour, is true.

It is well known, how I did many years fince' dedicate my travels and

ftudies to the ufe and (as I may term it) fervice of my Lord of EJ/ex, which I

proteiT: before God I did not, making eledlion of him as the likelieft mean of

mine own advancement, but out of the humour of a man thatever, from the

time I had any ufe of reafon, (whether it were reading upon good books, or

upon the example of a good father, or by nature) I loved my country more
than was anfwerable to my fortune; and I held at that time my Lord to be

the fitteft inlfrumentto do good to the flate, and therefore I applied my felf

to him in a manner which I think happeneth rarely among men : for I did

jiot only labour carefully and induflrioully in that he fet me about, whether

it were matter of advice or otherwife, but ncglcdting the Queen's fervice,

mine own fortune, and in a fort my vocation, I did nothing but advife and
ruminate with my felf to the beftof my underftanding, propofitions and me-
morials of any thing that might concern his Lordfhip's honour, fortune, or

iervice. And when not long after I entered into this courl'e, my brother

Mr. ylnthony Bacon came from beyond the feas, being a gentleman whole abi-

lity the world taketh knowledge of for matters of flate, efpecially foreign, I

did likewife knit his fervice to be at my Lord's difpofing. And on the other

fide, I mufl and will ever acknowledge my Lord's love, trull and favour to-

wards me ; and lall ofall his liberality, having infeoffcd me of land which I fold

for eighteen hundred pounds to Mailer /^Jd-^y/w/JMc/W^j, which, I think, was
more worth j and that at fuch a time, and with fo kind and noble circum-

I fiances,



SIR FR. BACON'S APOLOGY. 431

fiances, as the manner was as much as the matter ; which, though it be but

an idle digreflion, yet becaufe I am not willing to be fhort in commemora-
tion of his benefits, I will prefume to trouble your Lordfliip with relating

to you the manner of it. After the Queen had denied me the Sollicitor's

place, for the which his Lordfliip had been a long and earneft f'uitor on my
behalf, it pleafed him to come to me from Rich}no7id to Tivickmifn Park^

and brake with me, and faid : Mr. Biicon, the Qiieen hath denied me the place

lor you, and hath placed another j 1 know you are the Icafl part of your own
matter, but you fare ill becaufe you have chofen me for your mean and de-

pendence : you have fpent your time and thoughts in my matters i I die

(thefe were his very words) if I do not fomewhat towards your fortune, you
fliall not deny to accept a piece of land which I will beflow upon you. My
anlwer, I remember, was, that for my fortune it was no great matter ; but

that his Lordfhip's offer made me call to mind what was wont to be faid,

when I was France, of the Duke of GiiiJ'e, that he was the greatefl ufurer

\n France, becaufe he had turned all his effate into obligations j meaning that

he had left him felf nothing, but only had bound numbers of perfons to him.

Now, my Lord, faid I, I would not have you imitate his courfe, nor turn

your ftate thus by great gifts into obligations, for you will find many bad

debtors. He bad me take no care for that, and prefTed it : whereupon I

faid, My Lord, I fee I mufl be your homager, and hold land of your gift

;

but do you know the manner of doing homage in law ? Always it is with a

laving of his faith to the King and his other Lords ; and therefore, my Lord,

fiid I, I can be no more yours than I was, and it mufl; be with the ancient

fiivings ; and if I grow to be a rich man, you will give me leave to give it back

again to fome ofyour unrewarded followers. But to return ; fare I am (though, i

1 can arrogate nothing to my felf but that I was a faithful remembrancer to

his Lordfhip) that while I had mofl credit with him his fortune went on befl

:

And yet in two main points we always diredlly and contradidorily differed,

which I will mention to your Lordfliip, becaufe it giveth light to all that fol-

lowed. The one was, I ever fet this down, that the only courfe to be

held with the Queen, was by obfequioufnefs and obfervance ; and I remem-
ber I would ufually engage confidently, that if he would take that courfe

conftantly, and with choice of good particulars to exprefs it, the Queen

would be brought in time to AhaJiterussc[ut{i\on, to afk, What fliould be done

to the man that the King would honour .? Meaning, that her goodnefs was

without limit, where there was a true concurrence, which I knew in her

nature to be true. My Lord, on the other fide, had a fettled opinion, that

• the Queen could be brought to nothing but by a kind of necefhty and au-

thority ; and I well remember, when by violent courfes at any time he had

got his will, he would allc me. Now, Sir, whofe principles be true ? And I

would again fay to him ; My Lord, thefe courfes be like to hot waters, they

will help at a pang i but if you ufe them you fliall fpoil the flomach, and

you fliall be iain flill to make them fl;ronger and ffronger, and yet in the

end they will lefTen their operation ; with much other variety, wherewith I

ufed to touch that firing. Another point was, that I aUvays vehemently dif-

fuaded him from Ibeking greatnefs by a military dependence, or by a popular

dependence, as that which would breed in the Queen jealoufy, in himfelf

prefumptlun, and in the flate perturbation : audi did ufually compare them

to Icarus's two wings, which were joined on with wax, and would make

him venture to foar too high, and then fail him at the height. And I would

farther fay unto him ; My Lord, ftand upon two feet, and fly not upon two
wings :
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"^iiigs : the two feet arc the two kinds of juftice, commutative and diflribu-

i'lve: ufe your greatnefs for advancing of merit and virtue, and relieving,

wrongs and burdens ;
you fliall need no other art or finefl*e : but he would

tell me, that opinion came not from my mind, but from my robe. But it

is very true, that I that never meant tointhral my fclf to my hoxdoi EJj'ex,

nor any other man, more than flood with the publick good, did (though I

could little prevail) divert him by all means poflible from courfes of the wars

and popularity : for I faw plainly the Queen muft either live or die ; if fhe

lived, then the times would be as in the declination of an old prince; if (lie

died, the times would be as in the beginning of a new ; and that if his Lord-

fhip did rife toofaft in thefe courfes, the times might be dangerous for him,

and he for them. Nay, I remember, I was thus plain with him upon his.

voyage to the iflands, when I faw every fpring put forth fuch adtions of

charge and provocation, that I faid to him, My Lord, when I came firft un-

to you, I took you for a phyfician that dellred to cure the difeafc:. of the

flate, but now I doubt you will be like thofe phyficiuns which can be con-

tent to keep their patients low, becaufe they would always be in requeft.

Which plainnefs he neverthelefs took very well, as he had an excellent ear,

and w^^%patientijjmui veri^ and aflured me the cafe of the realm required it

:

and I think this fpeech of mine, and the like renewed afterwards, pricked

him to write that apology which is in many mens hands.

But this difference in two points fo main and material, bred in procefs

of time a difcontinuance of privatenefs (as it is the manner of men fcldom to-

communicate where they think their courfes not approved) between his Lord-

fliip and my Iclf ; fo as I was not called nor advifed with for fome year and a

half before his Lordfhip's going into Ireland, as in former time : yet never-

thelefs, touching his going into Ireland, it pleafed him exprefly, and in a

fet manner, to defire mine opinion and counfel. At which time I did no6

only difTuade, but protefl againfl his going, telling him with as much vche-

mency and afTeveration as I could, that abfence in that kind would exulce-

rate the Queen's mind, whereby it would not be potTible for him to carry

himfelf fo, as to give her fufBcient contentment ; nor for her to carry her

felffo, as to give him fufficient countenance j which would be ill for her,

ill for him, and ill for the flate. And becaufe I would omit no argument,

I remember I flood alfo upon the difficulty of the acflion ; fetting before him
Out of hiflories, that the Irijh was fuch an enemy as the ancient Gauhy or

Britons, or Germans were ; and that we faw how the Romans, who had
fuch difcipline to govern their foldiers, and fuch donatives to encourage

them, and the whole world in amanner to levy them; yet when they came
to deal with enemies, which placed their felicity only in liberty, and the

fharpnefs of their fword, and had the natural elemental advantages of

woods, and bogs, and hardnefs of bodies, they ever found they had their

hands fall of them ; and therefore concluded, that going over with fuch ex-

pedition as he did, and through the churlifhnefs of the enterprize not like

to anfwer it, would mightily diminifl:i his reputation; and many other rea-

fons I ufed, fo as I am fure I never in any thing in my life-time dealt with
him in like earneflnefs by fpeech, by writing, and by all the means I could

devife. For I did as plainly fee his overthrow chained, as it were by defliny,

to thatjourney, as itispoffible for any man to ground a judgment upon fu-

ture contingents. But, my Lord, howfoever his ear was open, yet his heart

and refolution was fhut againfl that advice, wherebj' his ruin might have

been prevented. After my Lord's going, I faw then how true a prophet I

wa4
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was, in regard of the evident alteration which naturally fucceeded in the

Queen's mind ; and thereupon I was ftill in watch to find the beft occa-

lion that in the weaknefs of my power I could either take or minifter, to

pull him out of the fire if it had been poflible : and not long after^ me-
thought I faw fome overture thereof, which I apprehended readily ; a particu-

larity which I think to be known to very few, and the which I do the rather re-

late unto your Lordlhip, becaufe I hear it fliould betalk'd, that while my Lord
was in Ireland I revealed fome matters againfl him, or I cannot tell what ;

which if it were not a mere flander as the reft is, but had any, though ne-

ver fo little, colour, was furely upon this occafion. The Queen, one day at

Nonefuch, a little (as I remember) before G/^^'s coming over, where I attended

her, (hewed a palfionate diftafte of my Lord's proceedings in Ireland, as if they

were unfortunate, without judgment, contemptuous, and not without fome
private end of his own, and all that might be ; and was pleafedj as flie fpake

of it to many that flie trufted leaft, fo to fall into the like fpeech with me.
Whereupon I, who was ftill awake, and true to my grounds which I thought

fureft for my Lord's good, faid to thiseffedl: Madam, I know not the parti-

culars of eftate, and I know this, that princes adfions muft have no abrupt

periods or conclufions ; but otherwife I would think, that ifyou had my Lord
of EfJ'ex here with a white ftaff" in his hand, as my Lord oi Leiccjler had, and
continued him ftill about you for fociety to your felf, and for an honour
and ornament to your attendance and court in the eyes of your people, and
in the eyes of foreign ambafladors, then were he in his right element ; for

to difcontent him as you do, and yet to put arms and power into his hands,

may be a kind of temptation to make him prove cuniberfome and unruly.

And therefore if you would imponere bonam claiijidajn, and fend for him,

and fatisfy him with honour here near you, if your affairs, which (as I have

faid) I am not acquainted with, will permit it, I think were the beft way.

Which courfe, your Lordfliip knoweth, if it had been taken, then all had

been well, and no contempt in my Lord's coming over, nor continuance of

thefe jealoufies, which that employment of Ireland bred, and my Lord here

in his former greatnefs. Well, the next news that I heard was, that my
Lord was come over, and that he was committed to his chamber for leaving

Ireland without the Queen's licence ; this was at Nonefuch, where (as my
duty was) I came to his Lordfliip, and talked with him privately about a quar-

ter of an hour, and he afked mine opinion of the courfe that was taken with

him: I told him, my 'Lo\:A, Nubecula ejl, cito tranfibit ; itisbutamift. But

ftiall I tell your LordH^iip, it is as mifts are, if it -go upwards, it may perhaps

Caufe a ihower j if downwards, it will clear up. And therefore, good my
Lord, carry it fo, as you take away by all means all umbrages and diftaftes

from the Queen ; and efpecially if I were worthy to advife you, (as I have

been by your lelf thought, and now your queftion imports the continuance

of that opinion) obferve three points : Firft, make not this ceffation or peace,

which is concluded with Tyrone, as a fervice wherein you glory, but as a

fliuffling up of a profecution which was not very fortunate. Next, repre-

fent not to the Queen any neceflity of eftate, whereby, as by a coercion or

wrench, ftie fliould think herfelf inforced to fend you back into Ireland,

but leave it to her. Thirdly, feek accefs importune, opportune, ferioufly,

fportingly, every way. I remember my Lord was willing to hear me, but

fpake very few words, and ftiaked his head fometimes, as if he thought I

was in the wrong j but fure I am, he did juft contrary in every one of thele

three points. After this, during the while fince my Lord was committed
Vol. IV. 5R to
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to my lord-keeper's, I came divers times to the Queen, as I had ufcd to do,

about caulcs ot her revenue and law bullncfs, as is well known; by reafon

of which accelTes, according to the ordinary charities of court, it was given

out, that I was one of them that incenfed the Queen againJl my Lord of

Eljex. Thefc fpecches I cannot tell, nor I will not think, that they grew
aiiy way from her Majefly's own fpeechcs, whofe memory I will ever ho-

nour ; if they did, llie is with God, and miferum ejl ab illis laedi, de auihut

nonfio[jh quaeri. But I muft give this teftmiony to my Lord Cecil, that one

time in his houfe at the Savov, he dealt with me direftly, and faid to me,

Coufin, I hear it, but I believe it not, that you fliould do Ibme ill otHce to

my Lord o( E/fex; for my part I am merely paflive, and not adtive in this

a(5tion ; and I follow the Queen, and that heavily, and I lead her not; my
Lord oiEffex is one that in nature I could confent with as well as with any

one living i the Queen indeed is my Sovereign, and lam her creature, I may
not lofe her, and the fame courfe I would with you to take; whereupon I

fatisfied him how far I was from any fuch rnind. And as fometimes it

Cometh to pafs, that mens inclinations are opened more in a toy, than in a

ferious matter : A little before that time, being about the middle oi Micljael-

mas term, her Majefty had a purpofe to dine at my lodge at Twickiiam Park,

at which time I had (though I profefs not to be a poet) prepared a fonnet

dire(5lly tending and alluding to draw on her Majefty's reconcilement to my
Lord ; which I remember alfo I fhewed to a great perfon, and one of my
Lord's neareft friends, who commended it : this, though it be (as I faid) but

a toy, yet it fliewed plainly in what fpirit I proceeded; and that I was

ready not only to do my Lord good offices, but to publifli and declare my
felf for him : and never was I fo ambitious of any thing in my life-time, as

I was to have carried fome token or favour from her Majefty to my Lord ;

ufing all the art I had, both to procure her Majefty to fend, and my felf to

be the meffenger. For as to the former I feared not to alledge to her, that

this proceeding toward my Lord, was a thing towards the people very un-

plaufible ; and therefore wiflied her Majefty, however Hie did, yet to dil-

charge herfelf of it, and lay it upon others ; and therefore that Hie fhould

intermix her proceeding with fome immediate graces from herfelf, that the

world might take knowledge of her princely nature and goodnefs, left, it

fliould alienate the hearts of her people from her, which I did ftand upon ;

knowing well that if Ihe once relented to fend or vifit, thofe demonftra-

tions would prove matter of fubftance for my Lord's good. And to draw
that employment upon my felf, I advifed her Majefly, that whenfoever God
fliould move her to turn the light of her favours towards my Lord, to make
fignification to him thereof; that her Majefty, if flie did it not in per-

fon, would at the leaft ul'e fome fuch mean as might not intitle them-
felves to any part of the thanks, as perfons that were thought mighty
with her to work her, or to bring her about ; but to ufe fome fuch as

could not be thought but a mere conduit of her own goodnefs. But I

could never prevail with her, though I am perfuaded Ihe faw plainly where-

at I levelled ; and flie plainly had me in jealoufy, that I was not hers in-

tirely, but ftill had inward and deep refpefts towards my Lord, more than

ftood at that time with her will and plealure. About the fame time I re-

member an anfwer of mine in a matter which had fome affinity with my
Lord's caufe, which though it grew from me, went after about in others names.

For her Majefty being mightily incenfed with that book which was dedi-

cated to my Lord oiEJfcx, being a ftory of the firft year of King Henry IV.

thinking
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thinking it a feditious pelade to put into the people's head boldnefs and fac-

tion, laid, file had an opinion, that there was treafon in it, and asked me if

I could not find any places in it that might be drawn within cafe of treafon :

whereto I anfwered ; for treafon furely I found none, but for felony very

many. And when her Majefty haftily asked me wherein, I told her, the

author had committed very apparent theft : for he had taken moft of the

fcntences of Cornelius Tacitus^ and tranilated them into Engli/h, and put

them into his text. And another time, when the Queen would not be per-

fuaded that it was his writing whofe name was to it, but that it had fome
more mifchievous author ; and laid with great indignation, that flie would
have him rack'd to produce his author : I replied ; Nay, Madam, he is a

dodor, never rack his perfon, but rack his ftyle ; let him have pen, ink, and
paper, and help of books, and be enjoined to continue the ftory where it

bicakcth off, and I will undertake by collating the ftyles, to judge whether

he were the author or no. But for the main matter, lure I am, when the

Queen at any time afked mine opinion of my Lord's cafe, I ever in one te-

nour faid unto her ; that they were faults which the law might term con-

tempts ; becaufe they were the tranfgrellion of her particular directions and

inftrudlions : but then what defence might be made of them, in regard of

the great interefl: the perfon had in her Majefly's favour ; in regard of the

greatnefs of his place, and the amplenefs of his commiffion ; in regard of the

nature of the bufinefs, being ad;ion of war, which in common cafes cannot

be tyed to ftriftnefs of inllrudions; in regard of the diflance of the place,

having alfo a fea between, that his demands and her commands mufl: be fub-

jedf to wind and weather ; in regard of a council of flate in Ireland^ which he

had at his back to avow his adlions upon ; and laftly, in regard of a good in-

tention, that he would alledge for himfelf ; which I told her in fome religions

was held to be a fufficient difpenfation for God's commandments, much more
for princes : In all thefe regards, I befought her Majefty to be advifed again

and again, how fhe brought the caufe into any publick queftion. Nay, I went

farther; for I told her, my Lord was an eloquent and well-fpoken man; and

befides his eloquence of nature or art, he had an eloquence of accident which

paffed them both, which was the pity and benevolence of his hearers ; and^

therefore, that when he fliould come to his anfwer for himfelf, I doubted

his words would have lb unequal paffage above theirs that fhould charge

l)im, as would not be for her Majefty's honour ; and therefore wiflied the

conclufion might be, that they might wrap it up privately between them-

felves ; and that (he would reflore my Lord to his former attendance, with

fame addition of honour to take away dilbontent. But this I will never

deny ; that I did fliew no approbation generally of his being fent back again

into Ireland^ both becaufe it would have carried a repugnancy with my for-

mer dilcourfe, and becaufe I was in mine own heart fully perfuaded, that it

was not good, either for the Queen, or for the ftate, or for himfelf: and

yet I did not dilfuade it neither, but left it ever as locus lubriciis. For this

particularity, I do well remember, that after your Lordfhip was named for the

place in Ireland, and not long before your going, it pleafed her Majefly at

Whitehall to fpeak to me of that nomination : at which time I faid to her ;

Surely, Madam, if you mean not to employ my Lord of Ejjcx thither again,

your Majeily cannot make a better choice ; and was going on to Ihew fome

reafon, and her Majefty interrupted me with great paffion : Ejjex! faid fhe j

whenfoever I fend E[Jex back again into Ireland, I will marry you, claim it

of me. Whereuntolfaid; Well, Madam, I will releafe that contrad, if his

going

435



43^ SIR FR. BACON'S APOLOGY.
going be for the good of your ftate. Immediately after the Queen had

thought of a courfe (which was alfo executed) to have fomewhat pubUHied

in the Star-Chamher, for the fatisfadtion of the world, touching my Lord of

EJJix his reftraint, and my Lord not to be called to it ; but occafioa to be

taken by reafon of fome libels then difperfed : which when her Majefty

propounded unto me, I was utterly againft it 5 and told her plainly, that the

people would lay, that my Lord was wounded upon his back, and that ju-

ftice had her balance taken from her, which ever confifted of an accufation

and defence ; with many other quick and fignificant terms to that purpofe :

infomuch, that I remember, I faid, that my Lord vi forofatiiae was too hard

for her j and therefore wiflied her, as I had done before, to wrap it up pri-

vately. And certainly I offended her at that time, which was rare with me :

for I call to mind, that both the Chrijimas, Letit^ and Eajfer term follow-

ing, though I came divers times to fee her upon law bufinefs, yet methought

her face and manner was not fo clear and open to me as it was at the firft.

And ihe did dire(5tly charge me, that I was abfent that day at the Star-Cham-

ber^ which was very true; but I alledged fome indifpofition of body to ex-

cufe it : and during all the time aforefaid, there was altum Jilentitim from her

to me, touching my Lord of E/Jex's caufes.

But towards the end of Eajkr term, her Majefty brake with me, and

told me, that flie had found my words true ; for that the proceeding in the

Star-Cha))iber had done no good, but rather kindled factious bruits (as flie

termed them) than quenched them ; and therefore, that fhe was determined

now for the fatisfadlion of the world, to proceed againft my Lord in the Sfar^

Chamber by an information ore tejms, and to have my Lord brought to his

anfwer : howbeit, Ihe laid, {he would affure me, that whatfoever (he did

ihould be towards my Lord ad caftigationem^ & non ad dejlruffionem ; as in-

deed flie had often repeated the fame phrafe before : wbereunto I faid, (ta

the end utterly to divert her) Madam, if you will have me fpeak to you in

this argument, I mufl fpeak to you as Yt^^tBacojii head fpake, that faid firfi:,

time is ; and then iime was ; a?id time will never be : for certainly, faid I,

it is now far too late; the matter is cold, and hath taken too much wind.

Whereat flie feemed again offended, and rofe from mej and that refolution

for a while continued : and after, in the beginning oi Midfummer term, I

attending her, and finding her fettled in that refolution, (which I heard of

alfo otherwife) flie falling upon the like fpeech ; it is true, that feeing no
other remedy, I faid to her flightly. Why, Madam, if you will needs have a

proceeding, you were beft have it in fome fuch fort as Ovid fpake of his

miftrefs; eji aliquidluce fatente minus-, to make a council-table matter of if,

and there an end : which fpeech again flie feemed to take in ill part ; but yet

I think it did good at that time, and helped to divert that courfe of proceed-

ing by information in the Star-Chamber. Neverthelefs, afterwards it pleas'd

Jier to make a more folemn matter of the proceeding; and fome few days

after, when order was given that the matter fliould be heard at Tork-houfe,

before an affembly of counfellors, peers, and judges, and fome audience of
men of quaUty to be admitted : and then did fome principal counfellors fend

for us of the learned council, and notify her Majelly's pleafure unto us ; fave

that it was faid to me openly by one of them, that her Majefty was not yet

refolved whether fhe would have me forborn in the bufinefs or no. And
hereupon might arife that other finifter and untrue fpeech that I hear is raifed

of me, how I was a fuitor to be ufed againft my Lord of EJJex at that time:

for it is very true, that I that knew well what had paffed between the Queen
.and
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and me, and what occafion I had given her both of dillaltc and dilkiill:, ia

, croiring her dirpolition, by ftanding {\:cdfAilly for my Loi\\ oi' E//i'X, and lu-

Ipedting it alio to be a ftratagcm ariling from Ibme particular emulation, I

writ to her two or three words ot complement, lignifyjng to her Majeily-,

that if flie would be plealed to fpare me in my Lord of EJJ'exs caufe, out of
the coniideration Ihe took ot my obligation towards him, I (liould reckon it

for one of her greateft favours: but other wile defiring her Majeily to think

that I knew the degrees of duties; and that no particular obligation whatfo-

ever to any lubjciil could fupplant or weaken that entireneis of duty that I

did owe and bear to her and her fervice ; and this was the goodly fuit I made,
being a refped: no nwn that had his wits could have omitted : but neverthe-

lels i had a farther reach in it j for I judged that day's work would be a full

period of any bitternefsor h;uihnefs between the Queen and my Lord : and
therefore, if 1 declared mylelf lully according to her mind at that time,

which could not do my Lord any manner of prejudice, I fliould keep my cre-

.dit with her ever afterj whereby to do my Lord fervice. Hereupon the next

news that I heard, waSj that we were all lent lor again ; and that her Ma-
jelly's plealure was, we all ihould have parts in the bulinefs: and the Lords

falling into diftribution of our parts, it was allotted to me, that I fliould let

forth lome undutiiul carriage of my Lord, in giving occalion and counte-

nance to a feditious pamphlet, as it was term'd, which was dedicated unto

jiim, which was the book before mentioned of King Henry IV. Where-
upon I replied to that allotment, and faid to their Lordfhips, that it was an

old matter, and had no manner of coherence with the reil of the charge,

being matters of Ireland: and therefore, that I having been wronged by
bruits before, this would expofe me to them more; and it would belaid I

gave in evidence mine own tales. It was anfwercd ^gain with good fliew,

that bccaiil'c it was conlidered how I flood tied to my Lord of Rjjex, there-

fore that part was thought httell for me, which did him leaft hurt : for

that whereas uUthe relf was matter of charge and accufation, this only was
but matter ot .caveat and admonition. Wherewith, though I was in mine
own mind little fatisfied ; becaufe I knew well a man were better to be charged

widi fome faults, than admoniihed of fome others: yet the conclulion binding

upon theQucen'b plealure dired:ly, vokm nolens^ I could not avoid that pare

that was laid upon me; which parr, if in the delivery I did handle not ten-

derly, (thou?,h no uun before me did in fo clear terms free my Lord from all

difloyalty as I did;) ihat yourLordlbip knoweth mufl be afcribed to the fu-

perior duty I did owe to the Qiuen's fame and honour in a publick proceed-

ing, and partly to tlie intention I had to uphold mylelf in credit and Itrength

wich the Qiieen, the better to be able to do my Lord good oliices after-

wards: for as foon as this day was pad, I loll no time j but the very next

day following, (as I remembei) I attended her Majeily, fully refolved to try

and puc in ure my utmofl: endeavour (lb far as I in my weaknefs could give

furtlierance) to bring my Lord again fpeedily into court and favour ; and know-
ing (as I fuppofed at leall) how the Queen was to be ufed, I thought that

to make her conceive that the matter went well then, was the way to make
her leave off there : and I remember well, I faid to her, you have now Ma-
dam obtained vidlory over two things, which the greatelf princes in the

world cannot at their wills lubdue ; the one is over lame ; the other is over

a great mind : forlurely the world is now (I hope) realonably well fatisfied;

andformyLord,he didlhew that humiliation towardsyourMajelly,asIamper-

fuaded.he was never in his life-time more ht for your Majelly's favour than he is

Vol. IV. c S "
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now: therefore if your Majefty will not mar it by lingering, but give over

at the beft, and now you have matlc fo good a full point, receive him again

with tendernefs, I ihnW then think, that all that is paft is for the beft.

Whereat I remember flic took exceedin g great contentment, and did often

iterate and put me in mind, that flie had ever faid, that her proceedings

lliould be ii^ reparationem, and not ad ruinam ; as who faith, that now was
the time I fliould well perceive, that that faying of hers fliould prove true.

And farther flie willed me to fet down in writing all that paffed that day.

I obeyed her commandment, and within fome few days after brought her again

the narration, which I did read unto her in two feveral afternoons: and

when I came to that part that fet forth my Lord's own anfwer, (which was

my principal care) I do well bear in mind, that flie was extraordinarily moved

with it, in kindnefs and relenting towardsmy Lord ; and told me afterwards,

(fpeaking how well I had exprefled my Lord's part) that flie perceived old

love would not eafily be forgotten : whereunto I anfwered fuddenly, that I

hoped fhe meant that by herfelf. But in conclulion I did advife her, that

now flie had tak^n a reprefentation of the matter to herfelf, that flie would
let it go no farther : for Madam, faid I, the fire bla'zeth well already, what
fliould you tumble it ? And befides, it may pleafe you to keep a convenience

with yourfelf in this cafe : for fmce your exprefs direftion was, there fliould

be no regifl:er nor clerk to take this fentence, nor no record or memorial

made up of the proceeding, why fliould you now do that popularly, which
you would not admit to be done judicially ? Whereupon flie did agree, that

that writing fliould be fupprefled ; and I think there were not five perfons

that ever faw it. But from this time forth, during the whole latter end of

that fummer, while the court was at Nonfucb and Oatlands, I made it my
task and fcope to take and give occafions for my Lord's redintegration in his.

fortunes : which my intention I did alio fignify to my Lord as foon as ever he

was at his liberty; whereby I might without peril of the Queen's indigna-

tion write to him : and having received from his Lordfliip a courteous and
loving acception of my good will and endeavours,! did apply it in allmy ac-

cefles to the Queen, which were very many at that time ; and purpofely

fought and wrought upon other variable pretences, but only and chiefly for

that purpofe. And on the other fide, I did not forbear to give my Lord from time

to timefaithful advertifement what I found, and what I wiflied. And I drew
for him by his appointment fome letters to her Majefly ; which though I knew
well his Lordfliip's gift and flile was far better than mine own, yet, becaufe

he required it, alledging, that by his long refliraint he was grown almoft; a

flranger to the Queen's prefent conceipts, I was ready to perform it: and

fure I am, that for the fpace of fix weeks or two months, it profpcred fo

well, as I exped;ed continually his reftoring to his attendance. And I was

never better welcome to the Queen, nor more made of than when I fpake

fulleft and boldeft for him : in which kind the particulars were exceed-

ing many ; whereof, for an example, I will remember to your Lordihip one

or two. As at one time I call to mind, her Majefty was fpeaking of a

fellow that undertook to cure, or at leaft to eafe my brother of his

gout, and asked me how it went forward: and I told her Majefty, that

at the firft he received good by it ; but after in the courfe of his cure

he found himfelf at a ftay, or rather worfe: the Queen faid again, I will

tell you Baco?i the error of it : the manner of thefe phyficians, and efpe-

cially thefe empericks, is to continue one kind of medicine; which at the

firft is proper, being to draw out the ill humour ; but after they have not

the
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the difcretion to change their medicine, but apply flill dravvirtg medi-
cines, when they Ihould rather intend to cure and eorroborate the part.

Good Lord, Madam, (laid I) how wifely and aptly can you Ipeak and dllcern

of phyfick miniilred to the body, and conlider not that there is the like oc-

cafion of phyiick minill:red to the mind : as now in the cafe of my Lord of
E//c'x\ your princely word ever was, that you intended ever to reform his

mind, and not ruin his fortune; I know well you cannot but think that you
have drawn the humour fufHciently ; and therefore it were more than time,

and it were but for doubt of mortifying or exulcerating, that you did apply

and minirter ftrength and comfort unto him: for thcfe fame gradations of
yours are litter to corrupt than correft any mind of greatncfs. And another

time I remember flie told me for news, that my Lord had wxitten unto her

fome very dutiful letters, and that flie had been moved by them ; and when
fhe took it to be the abundance of his heart, flie found it to be but a pre-

parative to a fuit for the renewing of his farm of fweet wines. Whereunto
I replied, O Madam, how doth your Mdjefty conftrue thefe things, as if thefe

two could not fland well together, which indeed nature hath planted in ail

creatures ! For there are but two fympathies, the one towards perfecfticn,

the other owards prefervation ; that to perfeiflion, as the iron tendeth to

the loadflotne ; that to prefervation, as the vine will creep towards a flake or

prop that ftands by it ; not for any love to the flake, but to uphold itfelf.

And therefore, Madam, you mufl extinguifli my Lord's defire to do you fervice,

is as to his perfeftion, that which he thinks himfelf to be born for ; whereas

his defire to obtain this thing of you, is but for a fuflentation. And not to

trouble your Lordfhip with many other particulars like unto thefe, it was at

the fclf-fame time that I did draw, with my Lord's privity, and by his ap-

pointment, two letters, the one written as from my brother, the other as an

a«fwer returned from my Lord, both to be by me in fecret manner fhewed

to the Queen, which it pleated my Lord very flrangely to mention at the bar;

the fcope of which were but to reprefent and pi(5lure forth unto her Majefly

my Lord's mind to be fuch, as I knew her Majefly would fainefl have had it;

which letters whofoever fliall fee, (for they cannot now be retradled or alter-

ed, being by reafon of my brother's, or his Lordfhip's fervants delivery, long

fince come into divers hands ) let him judge, efpecially if he knew the Queen,

and do remember thofe times, whether they were not the labours of one that

fought to bring the Queen about for my Lord of E//ex his good. The troth

is, that the iillieofall his dealing grew to this, that the Queen by fomeflack-

nefs of my Lord's, as I imagine, liked liinl worfe and worfe, and grew more
incenfed towards him. Then fhe remembering belike the continual, and in-

cefTant, and confident Ipeeches and courfes that I had held on my Lord's fide

became utterly alienated from me, and for the Ipace of (at leafl) three months,

which was between Micbadmas and New-year s-tide following, would not fo

much as look on me, but turned away from me with exprefs and purpofe-

hke difcountenance whcrefoever Ihc faw me ; and atluch time as I deliredto

fpeak with her about law-bulinels, ever fen t me forth very flight refufals,in-

fomuch as it is mofl true, that immediately after New-year s-tide I defired to

fpeak with her, and being admitted to her, I dealt with her plainly ; and laid.

Madam, I fee you withdraw your favour from me, and now I have loll many
friends for your fake, I llialllofeyou too; you have put me like one of thofe

that the French men call enfatis perdus, that ferve on foot before horfemen, fo

have you put me into matters of envy without place, or without ftrength ;

and 1 know at chefs a pawn before the King is ever much plaid upon; a grear

many
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many love me not, becaufe they tliink I liave been aguinfl my Lord of EJfex ;

and you love me not, becaufe you know I have been for him
;
yet will I ne-

ver repent me, that I have dealt in fimplicity of lieait tov/auls you both,

without refpcil of cautions to myfelf ; and therefore -u/xift; -oidcnfque pereo

:

If I do break my neck, I fliall do it in a uianiicr as Mafter Dorington did it,

which walked on the battlements of the church many days, and took a view

and furvey where he flioulJ fall. And fo. Madam, faid I, I am not fo fimple

but that I take a profpedt of mine overthrow, only I thought I would tell

you fo much, that you may know that it was faith, and not folly that

brought me into it, and fo I will pray for you. Upon which fpceches of

mine uttered with fome palTion, it is true her Majefty was exceedingly moved ;

and accumulated a number of kind and gracious words upon me, and willed

me to reft upon this, gratia mca jiifficit^ and a number of other fenfible and

tender words and demonftrations, fuch as more could not be ; but as touch-

ing my Lord of EU'cx, 72e verbum qiddem. Whereupcjn I departed, refling

then determined to meddle no more in the matter ; as that, that I favv would

overthrow me, and not be able to do him any good. And thus I made mine

own peace with mine own confidence at that time ; and this was the lafl

time I faw her Majefly before the eighth of February, which was the day of

my Lord of £//t'Ar his misfortune ; after which time, for that I performed at

the bar in my publick fervice, your Lordfhip knoweth by the rules of duty,

that I was to do it honeftly, and without prevarication; but for any putting

myfelf into it, I proteft before God, I never moved either the Queen, or any

pcrfon living, concerning my being ufed in the fervice, either of evidence or

examination ; but it was merely laid upon me with the reft of my fellows.

And for the time which pafTed, I mean between the arraignment and my
Lord's fuffering, I well remember I was but once with the Queen, at what time,

though I durfl not deal direiltly for my Lord as things then llood ; yet general-

ly I did both commend her Majelty's mercy, terming it to her as an excel-

lent balm that did continually difiil from her fovereign hands, and made an

excellent odour in the fcnfesof her people ; and not only fo,but I took hardi-

nefs to extenuate, not the fliLl, (for that I durfl not 3) but the danger, telling

her that if fome bafe or cruel-minded peribns had entered into fuch an adtion,

it might have caufed much blood and combuflion : but it appeared well, they

were fuch as knew not how to play the malefactors, and fome other words

which I now omit. And as for the reft of the carriage of myfelf in that fer-

vice, I have many honourable witnefTes that can tell that the next day after

my Lord's arraignment, by my diligence and information touching thequahty

and nature of the offenders, fix of nine were ftayed, which other wile had

been attainted, I bringing their Lordfliips letter for their flay, after the jury

was fworn to pafsupon them ; fo near it went : and how careful I was, and
made it my part, that wholoever was in trouble about that matter, as foon as

ever his cafe was fufficiently known and defined of, might not continue in re-

ftraint, but be fct at liberty; and many] other parts, which lam well affured

of flood with the duty of an honcfl; man. But indeed I will not deny for the

cafe of Sir Thoinas Smith of Londo}2, the Queen demanding my opinion of

it, I told her, I thought it was as hard as many of the reft ; but what was

the rcafon ? Becaufe at that time 1 had fecnonly his accufation, and had ne-

ver been prefent at any examination of his; and the matter fo ftanding, I had

been very untrue to my fervice, if I had not delivered that opinion. But af^

terwards, upon a re-examination of fome that charged him, who weakened
their own teflimony; and efpecially hearing himfelf yiva 'jGce, I v»'er:t in-

llantlv
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ftantly to the Queen, out of the foundiicfs of my confcience, not regard-

ing what opinion I had formerly dehvered, and told her Majefty, I was fatif-

fied and refolved in my confcience, that for the reputation of the aftion, the

plot was to countenance the a(ftion farther by iiim in refpedl of his place, than

they had indeed any interefl: or intelligence with him. It is very true alfo,

about that time her Majedy taking a liking of my pen, upon that which I

formerly had done'concerning the proceeding at Tork-houje, and likewife upon
fome other declarations, which in former times by her appointment I put in

writing, commanded me to pen that book, which was publiftied for the bet-

ter fatisfadion of the world ; which I did, but lb, as never fecretary had more
particular and exprefs diredions and inftrudlionsin every point how to guide

my hand in it; and not only fo, but after that I had made a firft draught

thereof, and propounded it to certain principal counfellors by her Majefty's

appointment, it was perufed, weighed, cenfured, altered, and made almofl

anew, writing according to their Lordfliips better confideration ; wherein

their Lorddiips and myklfboth were as religious and curious of truth, as de-

firous of fatisfadion : and myfelf indeed gave only words and form of flile

in purfuing their direftion. And after it had palled their allowance, it was

again exaftly perufed by the Queen Jierfelf, and fome alterations made again

by her appoiiitment : nay, and after it was fet to print, the Queen, who as

your Lordlliip knoweth, as rtie was excellent in great matters, lo fhe was ex-

quifite in fmall ; and noted that I could not forget my ancient relpedl to my
Lord of Effex, in terming him ever my Lord of £^i?x, my Lord of Effex, al-

moii in every page of the book, which (he thought not fit, but would have

it made Eijtx, or the late Earl q( Effex ; whereupon of force it was printed

de novo, ar,d the firft copies fupprelfed by her peremptory commandment.
And this, my good Lord, to my fl^rthefl remembrance, is all that paifed where-

in I had part; which I have fet down as near as I could in the very words

and fpeeches that were ufed, not becaufe they are worthy the repetition, I

mean thole of mine own ; but to the end your Lordfhip may lively and plainly

difcern between the face of truth, and a fmooth tale: And the rather alfo,

becaufe in things that palled a good while fince, the very words and phrafes

did fometimes bring to my remembrance the matters, wherein I report me to

your honourable judgment, whether you do not fee the traces of an honeft

man : and had I been as well believed either by the Queen or by my Lord, as

I was well heard by them both, both my Lord had been fortunate, and fo had

myfelf in his fortune.

To conclude therefore, I humbly pray your Lordfliip to pardon me for

troubling you with this long narration ; and that you will vouchfafe to hold

me in your good opinion, till you know I have deferved, or find that I fhall

deferve the contrary ; and fo even I continue

At your Lordjliifs honoiirahk

commafidments "very humbly,

F. B.
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IRELAND.
Prefented to His MAJESTY, 1606.

IT
feemeth God hath referved to your Majefty's times two works, which

amongft the works of Kings have the fiipreme pre-eminence ; the union,

and the plantation of kingdoms. For although it be a great fortune for

a King to deliver or recover his kingdom from long continued calamities

;

yet in the judgment of thofe that have diftinguiflied of the degrees of fovereign

honour, to be a founder of eftates or kingdoms, excelleth all the reft. For

as in arts and fciences, to be the firft inventor is more than to illuftrate or am-

plify : and as in the works of God, the creation is greater than the preferva-

tion i and as in the works of nature, the birth and nativity is more than the

continuance ; fo in kingdoms, the firft foundation or plantation is of m.ore

noble dignity and merit than all that foUoweth. Of which foundations

there being but two kinds; the firft that maketh one of more; and the fe-

cond, that maketh one of none ; the latter refembling the creation of the

world, which was de nihilo ad quid; and the former, the edification of the

church, which was de multiplici adjlmpkxy vel ad uniun: it hath pleafed the

divine providence, in fingular favour to your Majefty, to put both thefe kinds

of foundations or regenerations into your hand ; the one, in the union of the

ifland of Britain; the other, in the plantation of great and noble parts of the

'A^.n'io'i Ireland: which enterprizes being once happily accomplifhedj then

that which was uttered by one of the beft orators, in one of the worft verfes,

O fortunatam natam me conjuWRomam; may be far more truly and properly

applied to your Majefty's afls; natam te rege Britanniam; natam Hiterniam:

For he fpake improperly of deliverance and prefervation, but in thefe adls of

yours it may be verified more naturally For indeed unions and plantations

are the very nativities or birth-days of kingdoms: wherein likewife your Ma-
jefty hath yet a fortune extraordinary, and differing from former examples in

the fame kind. For moft part of unions and plantations of kingdoms have

been founded in the efFufion of blood ; but your Majefty fliall build in folo

piiro, & in area piira, that fliall need no facrifices expiatory for blood ; and

therefore, no doubt, under a higher and more afllired blefling. Wherefore,

as I adventured, when I was lefs known and lefs particularly bound to your

Majefty, than fince, by your undeferved favour I have been, to write fome-

what touching the union, which your Majefty was pleafed to accept, and

which
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which fincc I have to my power fecontled by my travels, not only in dlf-

couri'e, but in adlion : lb I am thereby encouraged to do the hke, touching
this matter of plantation ; hoping that your Majefty will, through the weak-
nels of myability, difcerr> the ftrength of my affedtion, and the honefl: and
fervent defire I have to fee your Majefty's perfon, name and times, blelTed

and exalted above thole of your royal progenitors. And I was the rather in-

vited this to do by tlic remembrance, that when the Lord Chief Juftice de-
ceafed, Pohham, lerved in the place wherein Inowferve, and afterwards in

the attorney's place, he laboured greatly in the lafl; project, touching the plan-
tation oi Munjler : which neverthelefs, as it lecmeth, hath given more light

by the errors thereof, what to avoid, than by the diredlion of the fame what
to folio^.

FiRST therefore, I will fpeak fomcwhat of the excellency of the work;
'and then, of the means to compafs and effcd: it. For the excellency of the
work, I will divide it into four noble and worthy confequences that v/ill fol-

low thereupon. The firft of the four, is honour ; whereof I have fpokeii

enough already, were it not that the harp ofIre/an^ puts me in mind of that

glorious emblem or allegory, wherein the wifdom of antiquity did figure and
fhadow out the works of this nature. For the poets feigned, that Orpbeushy
the virtue and fvveetnefs of his harp did call and aflemble the bealls ajid birds

of thiir nature wild and lavage, to ftand about hi.m, as in a theatre; for-

getting their afFediions, of fiercenefs, of luft, and of prey; and lillcningto

the tunes and harmonies of the harp; and foon after called likewife the
ilones and woods to remove, and ftand in order about him : which fable

was anciently interpreted of the reducing and plantation of kingdoms ; when
people of barbarous manners are brought to give over and dilcontinue their

cuftoms of revenge and blood, and of dilTolute life, and of theft, and of ra-

pine; and to give ear to the wifdom of laws and governments ; whereupon
immediately fallovveth the calling of ftones for building and habitation , and
of tree:i for the feats of houfes, orchards, and enclofures, and the like.

This work therefore, of all other, moft memorable and honourable, your
Majerty hath now in hand; efpecially, if your Majefty join the harp ofDa-
vid, m calling out the evil fplrit of fuperftition, with the harp of Orpheus^ in

calling out defolation and barbarifm.

The fecond confequence of thisenterprize, is the avoiding of an incon-
venience, which commonly attendeth upon happy times, and is an evil ef-

fect of a good caufe. The revolution of this prefent age feemeth to incline

to peace, almoft generally in thefe parts; and your Majelly's moft chriftian

and virtuous affections do promife the fame more efpecially to thefe your
kingdoms. An effed; of peace in fruitful kingdoms (where the ftock of peo-
ple receiving no confumption nor diminution by war, doth continually mul-
tiply and increafe) mull in the end be a furcharge or overflow of people
more than the territories can well maintain ; which many times inlinuatin»- a
general neceffity and want of means into all eftates, doth turn external peace
into internal troubles and feditions. Now what an excellent diverlion of
this inconvenience is miniftred (by God's providence) to your Majefty in this

plantation of Ireland'^ Wherein fo many families may receive fuftentations

and fortunes; and the difcharge of them alfo out oi England and Scotland
may prevent many feeds of future perturbations: fo that it is, as if a man
were troubled for the avoidance of water from the place where he hath built

his houfe, and afterwards Ihould advife with himfelf to caft thofe waters, and
to turn them into fair pools or ftreams, for pleafure, provifion, or ufe. So

fliall
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fhall your Majefly in this work have a double commodity in the avoidance

of people here, and in making ufe of them there.

The third confequence is the great fafety that is like to grow to. your Ma-

iefty's eftate in general by this adl ; in difcomfiting all hoftile atttempts of fo-

reieners, which the weaknefs of that kingdom hath heretofore invited:

wherein I fhall not need to fetch reafons afar off, either for the general or

particular. For the general, becaufe nothing is more evident than that, which

one of the Romans faid of Peloponncfus : Tejiudo intra tcgumen tuta eji ; the

tortoife is fafe within her fliell : but if flie put forth any part of her body, then

it endangereth not only the part which is fo put forth, but all the reft. And
fo we in armour, if any part be left naked, it puts in hazard tlie whole per-

fon. And in the natural body of man, if there be any weak or affedkd part,

it is enough to draw rheums or malign humours unto it, to the interruption

of the health of the whole body.

And for the particular, the example is too frefh, that the indifpofition of

that kingdom hath been a continual attradlive of troubles and iufeftations

upon this eftate; and though your Majefty's greatnefs doth in fome fort dif-

charge this fear, yet with your encreafe of power it cannot be, but envy is

likewife encreafed.

The fourth and laft confequence is the great profit and ftrength which is

like to redound to your crown, by the working upon this unpolilh'd part

thereof: whereof your Majefty (being in the ftrength of your years) are like^

by the good pleafure of almighty God, to receive more than the iirft fruits;

and your pofterity a growing and fpringing vein of riches and power. For

this ifland being another Britain, as Britain was faid to be another world, is

endowed with fo many dowries of nature, (confidering the fruitfulnefsof the

foil, the ports, the rivers, the fiftiings, the quarries, the woods, and other

materials; and efpecially the race and generation of men, valiant, hard, and

adive) as it is not eafy, no not upon the continent, to find fuch confluence

of commodities, if the hand of man did join with the hand of nature. So

then for the excellency of the work, in the point of honour, policy, fafety,

and utility, here I ceafe.

For the means to t^cSt this work, I know your Majefty (hall not

want the information of perfons expert and induftrious, which have

ferved you there, and know the region : nor the advice of a grave and

prudent council of eftate here ; which know the pulfes of the hearts of peo-

ple, and the ways and pafiages of conducing great actions : befides that,

which is above all, which is thatfountaiii of wifdom and univerfality which is in

yourfelf: yet notwithftanding in a thing of fopublicka nature, it is notamifs

tor your Majefty to hear variety of opinion : For as Demojlhenes faith well;

the good fortune of a prince or ftate, doth fometimes put a good motion in-

to a fool's mouth. I do think therefore the means of accomplifliing this

workconfifteth of two principal parts. The firft, the invitation and encou-

ragement of undertakers : the fecond, the order and policy of the projed: it-

felf. For as in all engines of the hand, there is fomewhat that giveth the

motion and force, and the reft ferveth to guide and govern the fame: fo is

it in thefe enterprizes or engines of eftate. As for the former of thefe, there

is no doubt, but next unto the providence and finger of God, wh;ch writeth

thefe virtuous and excellent deiiies in the tables of your Majefty's heart
; your

authority and your ufFedtion is fyrimus tnotorin this caufe: and therefore the

more ftrongly and fully your Majefty fliiall declare yourfelf in it, the more
ftiall yru quicken and animate the whole proceeding. For this is an adion,

which as the worthinefs of it doth bear it, fo the nature of it requircth it to

be
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be carried in fome height of reputation, and fit, in ^mine opinion, for pulpits

and parliaments, and all places to ring and refound of it. For that which
may feem vanity in fonje things, (I mean matter of fame) is of great effi-

cacy in this cafe.

But now let me defcend to the inferior fpheres, andfpeak what co-opera-
tion in the fubjedts or undertakers may be raifed and kindled, and by what
means. Therefore to take plain grounds, which are the fureft, all men are

drawn into aftions by three things, pleafiire, honour, and profit. But before I

purfue thefe three motives, it is fit in this place to interlace a word or two of
the quality of the undertakers ; wherein my opinion finiply is, that if your
Majefty (hall make thefe portions of land, which are to be planted, as rewards
or asfuits, or as fortunes for thofe that are in want, and are likeliefl to feek

after them ; that they will not be able to go through with the charge of
good and fubftantial plantations, but will dejicere in opere medio; and then this

work will fucceed, as Tacitus faith, acribus iiiitiis, fine incuriojo. So that

this mull: rather be an adventure for fuch as are full, than a letting up of
thofe that are low of means : for thofe men are fit indeed to perform thefe

undertakings, which were fit to purchafe dry reverfions after lives or years,

orfuch as were fit to put out money upon long returns.

I DO not fay, but that I think tke undertakers themfelves will be glad to

have fome captains, or men of fervice intermixed among them for their fafe-

ty ; but I fpeak of the generality of undertakers, which I wifh were men of
eflate and plenty.

Now therefore it foUoweth well to fpeak of the aforefaid three motives;

for it will appear the more, how necefi-iry it is to allure by all means under-

takers ; fince thofe men will be leaft fit which are like to be moft in appetite

of themfelves, and thofe moft fit which are like leaft to defire it.

First therefore, for pleafure in this region or tradt of foil, there are no
warm winters, nor orange-trees, nor ftrange hearts, or birds, or other points

of curiofity or pleafure, as there are in the Indies and the like : fo as there can
be found no foundation made upon matter of pleafure, otherwife than that

the very general defire ofnovelty and experiment in fome ftirring natures may
work fomewhat ; and therefore it is the other two points ofhonour and profit,

whereupon we are wholly to reft.

For honour or countenance, if I fhall mention to your Majefty, whether
in wifdom you fliall think convenient, the better to exprefs your affeftion to

the entcrprizie, and for a pledge thereof, to add the earldom of JJlfier to the

prince's tides, I lliall but learn it out of the practice of King Edivard I. who
firft ufed the like courfe, as a mean the better to reftrain the country of
Wales : and I take it, the prince of Spain hath the addition of a province in

the kingdom of Naples; and other precedents I think there are, audit islikc

to put more life and encouragement into the undertakers.

hhzo coafidering the large territories which are to be planted, it is not

unlike your Majefty will think of raifing fome nobility there; which if it be

done merely upon new titles of dignity, having no manner of reference to the

old; and it it be done aUb without putting too many portions into one hand

;

and laftly, if it be done without any great franchifes or commands, I do not

fee any peril can enfue thereof: as on the other fide, it is like it may draw
fomeperfons of great eftate and means into the adlion, to the great further-

ance and fupply of the charges thereof

And laftly for knighthood, to fuch perfons as have not attained it; or
otherwife knighthood, with fome new difference and precedence, it may

Vol. IV. /; U no
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no doubt vvoik with many. And if any man think that thcfe things which

I propound, are aliquid fiimis, for the proportion of this aftion, I confels

plainly, that if your Majefty will have it really and effedlually performed, my
opinion is, you cannot bellow too much fun-fhine upon it. For lunaeradih

non mature/cit botrus. Thus much for honour.

For profit, it will confift in three parts:

First, The caiy rates that your Majefty fliall be pleafed to give the un-

dertakers of the land, they fliall receive.

Secondly, The liberties which you may be pleafed to confer upon them.

When I fpeak of liberties, 1 mean not liberties of jurifdidtion ; as counties

palatine, or the like, (which it feemeth hath been the error of the ancieAt

donations and plantations in that country;) but I mean only liberties tending

to commodity; as liberty to tranfport any of the commodities growing updn

the countries new planted ; liberty to import from hence all things apper-

taining to their neceffary ufe, cuflom-free ; liberty to take timber or other

materials in your Majefty's woods there, and the like.

The third is, eale of charge; that the whole mafs of charge doth not

reft upon the private purfe of the undertakers. <

For the two former of thefe, I will pals them over;becaufe in that pro-

jed, which with good diligence and providence hath been prefented to your

Majefty by your minifters of that kingdom, they are in my opinion well

handled.

For the third, I will never defpair, but that the parliament of England,

if it may perceive, that this adtion is not a flafli, but a folid and fettled pur-

fuit, will give aid to a work fo religious, fo politick, and fo profitable. And
the diftribution of charge (if it be obferved) falleth naturally into three kinds

of charge, and every of thofe charges refpedtively ought to have its proper

fountain and ilTue. For as there proceedeth from your Majefty's royal bounty

and munificence, the gift of the land, and the other materials; together

with the endowment of liberties; and as the charge which is private, as

building of houfes, ftocking of grounds, vidtual, and the like, is to reft up-

on the particular undertakers : fo whatfoever is publick, as building of chur-

ches, walling of towns, town-houfes, bridges, caufeways, or highways, and

the like, ought not fo properly to lie upon particular perfons, but to come
from the publick eftate of this kingdom ; to which this work is like to re-

turn fo great an addition of glory, ftrength, and commodity.

For the projeft itfelf, I fliall need to fpeak the lefs, in regard it is fo

confiderately digefted already for the county of 'Tyrone : and therefore my
labour fhall be but in thofe things wherein I fliall either add to, or diffent from

that which is fet down ; which will include five points or articles. Firft,

they mention a commiffion for this plantation, which of all things is moft

neceflary, both to direft and appeafe controverfies, and the like.

To chis I add two propofitions : the one, that which perhaps is meant,

though not exprelTed, that the commiffioners fhould for certain times refide

and abide in fome habitable town of Ireland, near in diftance to the country

where the plantation fliall be ; to the end, both that they may be more at

hand, for the execution of the parts of their commiflion; and withal, it is

like by drawing a concourfe of people and tradefmen to fuch towns, it will be

fome help and commodity to the undertakers for things they fhall ftand in

need of: And likewife, it will be a more fafe place of receit and ftore, where-

in to unlade and depofite fuch provifions as are after to be employed.

The
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The fecond is, that your Majefty would make a correfpondency between

the commiffion there, and a council of plantation here; wherein I warrant
myfelf, by tlie precedent of the like council of plantation for Virginia; an
enterprize in my opinion differing as much from this, as Jlmadis de Gauldii-
fers from Caefar's commentaries. Hut wlien I fpeak of a council of planta-

tion, I mean fome perfons chofen by way of reference, upon whom the la-

bour may reft, to prepare and report things to the council of eftatc here that

concern that bufmcfs. For although your Majefty have a grave and fufficient

council in Ireland; from whom, and upon whom, the commiffioners are to
have alTiftance and dependence ; yet that fupplies not the purpofe whereof I

fpeak. For confidering, that upon the advertifements, as well of the com-
miffioners, as of the council of Ireland itfelf, there will be many occafions

to crave dircdlions from your Majefty, and your privy council here, which
are bufied with a world of affairs; it cannot but give a greater expedition,

and fome better perfed:ion unto fuch directions and refolutions, if the matters

may be confidered ofaforehand, by fuch, as may have a continual care of
that caufe. And it will be likewife a comfort and fatisfadion to fome princi-

pal undertakers, if they may be admitted of that council.

Secondly, There is a claufe wherein the undertakers are reffrained, that

they fiiali execute the plantation in perfon ; from which I muft diffcnt, if I

will confent with the grounds I have already taken. For it is not probable
that men of great means and plentiful eftates will indure the travel, difeafe-

ments, and adventures of going thither in perfon; but rather, I fuppofe, ma-
ny will undertake portions as an advancement for their younger children or
kinsfolks ; or for the fweetnefs of the exped:ation of a great bargain in the
t.ni^ when it is overcome. And therefore, it is like they will employ fons,

kinsfolks, fervants, or tenants, and yet be glad to have the eftate in them-
felves. And it maybe fome again will join their purfes together, and make
as it were a partnerfliip or joint-adventure, and yet man forth fome one per-

fon byconfent, for the executing of the plantation.

Thirdly, Tiiere is a main point, wherein I fear the projedl made hath
too much of theJine and compafs, and will not be fo natural and eafy to exe-

cute, nor yet fo politic and convenient : and that is, that the buildings fhould

hefparfim upon every portion ; and the callle or principal houfe fhould draw
the tenements and farms about it as it were into villages, hamlets, or end-
fhips ; and that there fliould be only four corporate towns for the artificers

and tradefmcn.

My opinion is, that the building be altogether in towns, to be compound-
ed as well of husbandries as of arts. My reafons are,

,i First, When men come into a country vaft, and void of all things necef-

fary for the ufe of man's life, if they fet up together in a place, one of them
will the better fupply the wants of the other: work-folks of all forts will be
the more continually on work without lofs of time; when, if work fail in

one place, they may haveit fiift by; the ways will be made more paffable for

carriages to thofe feats or towns, than they can be to a number of difperfedfo-

litary places ; and infinite other helps and eafements fcarcely to be compre-
hended in cogitation will enfue in vicinity and fociety of people ; whereas if

they build fcattered, (as is projefted) every man mufl have a cornii-copia in

himfelf, for all things he muft ufe, which cannot but breed much difficulty,

and no lefs wafte.

Secondly, It will draw out of the inhabited country o( Ireland pToviR-

ons and victuals, and many neceffaries, becaufe they (hallbefureof utterance;

whereas
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whereas in the difperfed habitations, every man nauft reckon only upon that

that he brings with him, as they do in provifions of fliips.

Thirdly, the charge of B^u/wt-j, as they call them, to be made about

every caftle or houfe, may be fpared, when the habitations fliall be congre-

gated only into towns.

And laftly, it will be a means to fecure the country againfl future peril?,

in cafe of any revolt and defedion ; for by a flight fortification of no gieat

charge, the danger of any attempts of kicrns and fword-men may be pre-

vented; the omilhon of which point, in the laft plantation of Munjter^

made the work of years to be but the fpoil of days : and if any man think

it will draw people too fiir off, from the grounds they are to labour, it is to

be underftood, that the number of the towns be encreafed accordingly ; and

likewiie, the fituation of them be as in the center, in refpedl of the portions

affigned to them: for in the champaign countries oi England, where the ha-

bitation ufeth to be in towns, and not difperfed, it is no new thing to go

two miles off to plow part of their grounds ; and two miles compafs will

take up a good deal of country.

The fourth point, is a point wherein I fhall differ from the proje(fl rather

in quantity and proportion than in matter. There is allowed to the under-

taker, within the five years of redraint, to alien a third part in fee farm,

and to demife another third for forty years, which I fear will mangle the por-

tions, and will be but a fliift to make money of two parts; whereas I am of
opinion, the more the firlt undertaker is forced to keep in his own hands, the

more the work is like to profper. For lirft, the perfon liable to the ftate here to

perform the plantation, is the immediate undertaker. Secondly, the more his

profit dependeth upon the annual and fpringing commodity, the more fweet-

nefs he will find in putting forward manurance and husbanding of thegrounds,

and therefore is like to take more care of it. Thirdly, fince the natives are ex-

cluded, I do not fee that any perfonsare like to be drawn over of that condi-

tion, as are like to give fines, and undertake the charge of building : for I

am perfuaded that the people tranfported will confift of gentlemen and their

fervants, and of labourers and hinds, and not of yeomen of any wealth 5 and
therefore the charge of building, as well of the tenements and farms, as of
the capital houfes themfelves, is like to reft upon the principal undertakers,

which will be recompenfed in the end to the full, and with much advan-
tage, if they make no long eftates or leafes.

And therefore this article to receive fome qualification.

Fifthly, Ilhould think it requiilte that men of experience in that king-
dom fliould enter into fome particular conlideration, ot the charges and pro-
vifions of all kinds that will be incident to the plantation; to the end, that

thereupon fome advice may be taken for the furnifliing and accommodating
them moft conveniently, aiding private induftry and charge with publick care

and order.

Thus I haveexpreffed to your Majefty thofe fimple and weak cogitations,

which I have had in myfelf touching this caufe, wherein I moll humbly de-
iire your pardon, and gracious acceptance of my good affcdion and intention.

For I hold it for a rule, that there belongeth to great Monarchs, from faith-

ful iervants, not only the tribute of duty, but the oblations of chearfulnefs of
heart. And fo I pray the Almighty to blefs this great action, with yourMa-
jcfty's care; and your care with happy fuccefs.

ADVICE
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KING,
TOUCHING

Mr. SUTTON'S ESTATE.
May it pleafe your Majesty,

I
Find it a pofitive precept of the old law, that there fliould be no facrifice,

without fait : the moral whereof (befides the ceremony) may be, that

God is not pleafed with the body of a good intention, except it be fea-

foned with that fpiritual wifdoin and judgment, as it be not eafily fubjedl to

be corrupted and perverted: for fait, in the fcripture, is a figure both of wif-

doin and lafting. This cometh into my mind upon this adt of Mr. Sutton,

which feemeth to me as a ficrifice without fait ; having the materials of a

good intention, but not powdered with any fuch ordinances and inftitutions

as may preferve the fame from turning corrupt, or at leaft from becoming un-
favory, and of little ufe. For though the choice of the feoffees be of the

beft, yet neither can they always live; and the very nature of the work itfelf,

in the vaft and unfit proportions thereof, being apt to provoke a mif-employ-

ment ; it is no diligence of theirs, (except there be a digrefHon from that mo-
del) that can excufe it from running the fame way that gifts of like condition

have heretofore done. For to defign the Charterhoufe, a building fit for a

prince's habitation, for an hofpital, is all one as if one fliould give in alms a

rich embroidered cloak to a beggar. And certainly a man may fee, tanquam
quae oculis cernuntur, that if fuch an edifice with fix thoufand pounds revenue,

be erefted into one hofpital, it will in fmall time degenerate, to be made a

preferment of fome great perfon to be mafler, and he to take all the fweet,

and the poor to be ftinted, and take but the crums j as it comes to pafs in

divers hofpitals of this realm, which have but the names of hofpitals, and are

only wealthy benefices in refpeft of the mafterfhip ; but the poor, which is

the propter quid, little relieved. And the like hath been the fortune of much
of the alms of the Romati religion in their great foundations, which being be-

gun in vain-glory and oftentation, have had their judgment upon them, to

end in corruption and abufe. This meditation hath made me prefume to write

thefe few lines to your Majefty ; being no better than good wiflies, which
your Majefly's great wifdom may make fomething or nothing of.

Wherein I defire to be thus underflood, that if this foundation (fuch as

it is) be perfeft and good in law, then I am too well acquainted with your

Majefly'sdifpofition, to advife any courfe ofpower or profit that is not ground-

ed upon a right: nay farther, if the defeats be fuch as a court of equity may
remedy and cure, then I wifh that as St. Peter's fhadow did cure dif'eafes,

fo the very fliadow of a good intention may cure defeats of that nature. But
Vol.. IV. 5 X if
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if there be a right, and birth-right planted in the heir, and not remediable

by courts of equity, and that right be iubmitted to your JVfajcfty, whereby it

is both in your power and grace what to do; then I do wii\\ that this rude

mafs and chaos of a good deed were directed rather to a folid merit, and du-
• rablc charity, than to a blaze of glory, that will but crackle a little in talk,

and quickly extinguifh.

And this may be done, obferving the fpeciep ofMr. iW/ow's intent, though

varying in individuo: for it appears that he had in notion a triple good, an

holpital, and a fchool, and maintaining of a preacher } which individuals re-

fer to thefe three general heads ; relief of power, advancement of learning,

and propagation of religion. Now then if 1 fhall fct before your Majefty, in

every of thefe three kinds, what it is that is moil wanting in your kingdom;,

and what is like to be the moll fruitful and effectual ufe of fuch a beneficence,

and leaft like to be perverted; thati think lliall be no ill fcopeofmy labour,

how meanly foever performed ; for out of variety repreknted, election may
be befl grounded.

Concerning the relief of the poor; I hold fome number of hofpital^

with competent endowments, will do far more good than one hofpital of an

exorbitant greatnefs: for though the one courle will be the more feen, yet

the other will be the more felt. For if your Majelly creel many, befides tiie

obferving the ordinary maxim, bomim, quo communius, eo melius, choice may
be made of thofe towns and places where there is moft need, and fo the re-

medy may be diflributed as the difeafe is difperfed. Again, greatnefs of re-

liefaccumulated in one place, doth rather invite afwarm and furcharge of poor,

than relieve thofe that are naturally bred in that place ; like to ill-tempered

medicines, that draw more humour to the part than they evacuate from it.

But chiefly I rely upon the reafon that I touched in the beginning, that in

thefe great hofpitals the revenues will draw the ufe, and not the ufe the re-

venues; and lb through the mafs of the wealth, they will fwiftly tumble down
to a mil-employment. And if any man fay, that in the two hofpitals in Lon-

don, there is a precedent of greatnefs concurring with good employment ; let

him confider that thofe hofpitals have annual governors, that they are un-

der the fuperior care and policy of fuch a flate as the city of London ; and

chiefiy, that their revenues confifl not upon certainties, but upon cafual-

ties and free gifts ; which gifts would be with-held, if they appeared once to

be perverted; fo as it keepeth them in a continual good behaviour and awe to

employ them aright ; none of which points do match with the prefentcafe.

The nextconlideration may be, whether this intended hofpital, as it hath

a more ample endowment than other hofpitals have, iTiould not likewife work
upon a better fubjecfl than other poor; as that it fHould be converted to the

relief of maimed Ibldiers, decayed merchants, houflioldersaged, and deflitute

churchmen, and the like; whole condition being of a better fort than loole

people and beggars, deferveth both a more liberal ilipend and allowance, and

lome proper place of relief, not intermingled or coupled with the bafefl fort

of poor; which projed, though fpecious, yet, in myjudgment, will notan-

fwer the defignment in the event in thefe our times. For certainly few men
in any vocation, which have been fomebody, and bear a mind fomewhat
according to the confcience and remembrance of that they have been, will

ever deicend to ihat condition, as to profefs to live upon alms and to be-

come a corporation of declared beggars ; but rather will chufe to live obfcure-

Jy, and as it were to hide themfelves with fome private friends; fo that

the end of fuch an inftitution will be, that it will make the place a recepta-

cle
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de of the worft, idleft, and mofl; difToIute perfons of every profeffion,and to

become a cell of loiterers, and cafl ferving-men, and drunkards, with fcandul

rather th;in fruit to the commonwealth. And of this kind 1 can j6ndbutonc

example with ns, which is the alms-knights of Windjbr ; which particular

would give a man fmall encouragement to follow that precedent.

Therefore the beftefFedt of hofpitals is, to make the kingdom, if it were

poffible, capable of that law, that there be no beggar in Ifracl : for it is that

kind of people that is a burthen, an eye-fore, a fcandal, and a feed of peril

and tumult in the ftate. But chiefly it were to be wilhed, that fuch a bene-

ficence towards the relief of the poor were fo beftowed, as not only the

mere and naked poor (hould be fuftained, but alfo, that the honeft pcrfon

which hath hard means to live, upon whom the poor are now charged,

fl-)ould be in fome fort eafed : for that were a work generally acceptable to the

kingdom, if the publick hand of alms might fpare the private hand of tax :

and chert-fore, of all other employments of that kind, I commend moft houfes

of relief ;md corredion, which are mixt hofpitals, where the impotent per-

fon is relieved, and the ilurdy b?ggar buckled to work ; and the unable per-

fon alfo not maintained to be idle (which is ever joined with drunkennefs and

impurity,) but is forted with fuch work as he can manage and perform; and

where the ufes ave not dillinguiflied, as in other hofpitalsj whereof fome are

foraged and impotent, and fome for children, and fome for corredion of va-

gabonds; but are general and promifcuous: fo that they may take off poor

of every fort from the country as tiic country breeds them: and thus the

poor themfelves fhall find the provifion, and other people the fweetnefs of

the abatement of the tax. Now if it be objedled, that houfes ofcorredlion in

all places have not done the good expedled, (as it cannot be denied, but in

mod places they have done much good;) it muft be remembered that there

is a great difference between that which is done by the difl;rad:ed govern-

ment of juftices of peace, and that which may be done by a fettled ordi-

nance, fubjedt to a regular vifitation, as this may be. And befides, the want

hath been commonly in houfes of corredion of a competent and certain flock,

for the materials of the labour, which in this cafe may be likewife fupplied.

Concerning the advancement of learning, I do fubfcribe to the opi-

nion of one of the vi^ifeft and greateft men of your kingdom : That for gram-

mar fchools there are already too many, and therefore no providence to add

where there is excefs: for the great number of fchools which are in your

Highnefs realm, dothcaufea want, and doth caufe likewife an overflow; both

of them inconvenient, and one of them dangerous. For by means there-

of they find want in the country and towns, both of fervants for husban-

dry, and apprentices for trade: and on the other fide, there being more

fcholars bred, than the ftate can prefer and employ ; and the adive part

of that life not bearing a proportion to the preparative, it muft needs fall

out, that many perfons will be bred unfit for other vocations, and unpro-

fitable for that in which they are brought up ; which fills the realm full of

indi 'cnt, idle, and wanton people, which are but materia reriim novantm.

Therefore, in this point, I wifh Mr. Sz/^/ow's intention were exalted a

degree; that that which he meant for teachers of children, your Majefty

fhould make for teachers of men ; wherein it hath been my ancient opi-

nion and obfervation, that in the univerfities of this realm, (which I take

to be of the heft endowed univerfities of Europe) there is nothing more

"wanting towards the flourifliing ftate of learning, than the honourable and

plentiful falaries of readers in arts and profeffions. In which point, as your

Majefty's
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Majefty's bounty already hath made a beginning, fo this occafion is offered

of God to make a proceeding. Surely, readers in the chair are as the pa-

rents in fciences, and deferve to enioy a condition not inferior to their chil-

dren that embrace the pradtical part ; elle no man will fit longer in ihc

chair, than till he can walk to a better preferment : and it will come to pais

as Virgil faith,

Vt patrum invalidi referant jejunia nati.

For if the principal readers, through the meannefs of their entertain-

ment, be but men of fupcrficial learning, and that they (hall take their place

but in pafTage, it will make the mafs of fciences want the chief and folid

dimenfion, which is depth ; and to become but pretty and compendious

habits of pradtice. Therefore I could wifli that in both the univerfities,

the lectures as well of the three profeffions, divinity, law, and phyfick ; as

of the three heads of fcience, philofophy, arts of fpeech, and the mathema-
ticks; were railed in their penfions unto loo I. per annutm-pkce ; which
though it be not near fo great as they are in fome other places, where the

greatnefs of the reward doth whiflle for the ableft men out of all foreign

parts to fupply the chair ; yet it may be a portion to content a worthy and
able man j if he be likewife contemplative in nature, as thofe fpiritsare that

are fittefl for ledtures. Thus may learning in your kingdom be advanced

to a farther height; learning (I fay) which under your Majefty, the, moil
learned of Kings, may claim fome degree of elevation.

Concerning propagation of religion, I fliall in few words fet before your

Majefty three propofitions ; none of them devices of mine own, otherwife

than that I ever approved them ; two of which have been in agitation of

fpeech, and the third adled.

The firftis a college for controverfies, whereby we fliall not ftill proceed

fingle, but fliall, as it were, double our files ; which certainly will be found

in the encounter.

The fecond is, a receipt (I like not the word feminary, in refpecfl of the

vain vows, and implicite obedience, and other things tending to the pertur-

bation of ftates, involved in that term) for converts to the reformed religign,

either of youth or otherwife ; for I doubt not but there are in Spain, Italy, and
other countries of the papifts, many whofe hearts are touched with a fenfc

of thofe corruptions, and an acknowledgment of abetter way; which grace

is many times fmothered and choaked, through a worldly confideration of

neceiiity and want ; men not knowing where to have fuccour and re-

fuge. This likewife, I hold a work of great piety, and a work of great con-

fequence ; that we alfo may be wife in our generation ; and that the watchful

and filent night may be ufed as well for fowing of good feed, as of tares.

The third is, the imitation of a memorable and religious adt of Queen
Elizabeth; who finding a part o^ LancaJJjire to be extremely backward in

religion, and the benefices fwallowed up in impropriations, did by decree

in the duchy, eredl four ftipends of loo /. per annum a-piece for preachers

well chofen to help the harveft ; which have done a great deal of good in

the parts where they have laboured. Neither do there want other corners

in the realm, that would require for a time the like extraordinary help.

Thus have I briefly delivered unto your Majefty, mine opinion, touching

the employment of this charity ; whereby that mafs of wealth which was in

the owner, htde better than a ftack or heap of muck, may be fpread over

your kingdom to many fruitful purpofes
J your Majefty planting and water-

ing, and God giving the encreafe.

T H E O L O-
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THEOLOGICALWORKS.
CONFESSION

O FFAITH.
Written by the

RIGHT HONOURABLE
FRANCIS BACON,
BARON qHVERULAM, &c.

I
Believe that nothing is without beginning but God; no nature, no mat-
ter, no fpirir, but one, only, and the fame God. That God, as he is

eternally almighty, only wife, only good in his nature ; fo he is eternally

Father, Son, and Spirit in perfons.

I BELIEVE that God is fo holy, pure, and jealous, as it is impolTible for

him to be pleafed in any creature, though the work of his own hands; fo

that neither angel, man, nor world, could fland, or can ftand, one moment
in his eyes, without beholding the fame in the fice of a Mediator; and there-

fore, that before him, with whom all things are prefent, the Lamb of God
was flain before all worlds ; without which eternal counfcl of his, it was im-

poflible for him to have defcended to any work of creation ; but he Ihould

have enjoyed the bleffed and individual fociety of three perfons in Godiiead

for ever.

But that out of his eternal and infinite goodnefs and love, purpofmg to

become a Creator, and to communicate to his creatures, he ordained in his

eternal counfel, that one perfon of the Godhead fliould be united to one na-

ture, and to one particular of his creatures; that fo, in the perfon of the Me-
diator, the true ladder might be fixed ; whereby God might defcend to his

creatures, and his creatures might afcend to God : fo that God, by the recon-

cilement of the Mediator, turning his countenance towards his creature?,

V o L. IV. 5 Y (though
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(though not in equal light and degree) made way unto the difpenfation of

his moft holy and fecret will j whereby fame of his creatures might (land,

and keep their ftate : others might poffibiy fall and be reltored ; and others

might fall and not be reftored to their eftate, but yet remain in being, though

under wrath and corruption : all with refpeft to the Mediator ; which is the

great myftery and perfed: center of all God's ways with his creatures ; and

unto which all his other works and wanders do but lerve and refer.

That he chofe (according to his good pleafure) man to be that creature,

to whofe nature the perfon of the eternal Son of God fhould be united; and

amongft the generations of men, eledled a fmall flock, in whom (by the par-

ticipation ofhimfelf) he purpofcd to exprefs the riches of his glory, all the

miniftration of angels, damnation of devils and reprobates, and univerfal ad-

miniflration of all creatures, and difpeniation of all times ; having no other

end, but as the ways and ambages ofGod, to be further glorified in his iaints,

who are one with their head the Mediator, who is one with God.

That by the virtue of this his eternal counfel, l-.e cotidelcended of his

own good pleafure, and according to the times and iealons to himfelf known,
to become a Creator; and by his eternal Word created all things ; and by his

eternal Spirit doth comfort and preferve them.

That he made all things in their firil eflrate good, and removed from him-
felf the beginning of all evil and vanity into the liberty of the creature; but

referved in himfelf the beginning of all reftitution to the liberty of his grace;

ufing neverthelefs, and turning the falling and defeftion of the creature

(which to his prefcience was eternally known) to make way to hie eternal

counfel, touching a Mediator, and the work he purpofed to accomplifh in

him.

That God created fpirits, whereof fome kept their (landing, and others

fell : he created heaven and earth, and all their armies and generations ; and
gave unto them conflant and everlafting laws, which we call nature ; which
is nothing but the laws of the creation > which laws neverthelefs have had
three changes or times, and are to have a fourth or laft. The firft, when
the matter of heaven and earth was created without form : the fecond, the

interim of perfection of every day's work : the third, by the curfe, which
notwithftanding was no new creation : and the lall, at the end of the world,

the manner whereof is not yet fully revealed ; fo as the laws of nature, which'

now remain and govern inviolably till the end of the world, began to be in

force when God firfl refted from his works, and ceafed to create ; but re-

ceived a revocation, in part, by the curfe; fmce which time they change
not.

That notwithftanding God hath refled and ceafed from creating fince

the firfl fabbath, yet neverthelefs, he doth accomplifh and fulfil his divine

will in all things, great and fmall, Angular and general, as fully and exaftly

by providence as he could by miracle and new creation, though his work-
ing be not immediate and direcS, but by compafs; not violating nature, which
is his own law upon the creature.

That at the firft, the foul of man was not produced by heaven or earth,

but was breathed immediately from God: fo that the ways and proceedings

of God with fpirits are not included in nature ; that is, in the laws of hea-
ven and earth ; but are referved to the law of his fecret will and grace :

wherein God worketh ftill, and ref]:eth not from the work of redemption, as

he reiieth from the work of creation ; but continueth working till the end of
the world : what time that workalfo Ihall be accomplifhed, and an eternal fab-

bath
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bath Hiall enfue. Likewife, that wlienfoever God dolh tranfcend tlic law of

nature by miracles, (which may ever feem as r.ew creations) he never cometh

to that point or pafs, hut in regard of the work of redemption, which is the

greater, and whereto all God's figns and miracles do refer.

That God created man in his own image, in areafonable foul, in inno-

cency, in free-will, and in fovereignty : that he gave him a law and com-
mandment, which was in his power to keep, but lie kept it not : that

man made a total defediion from God, prcfuming to imagine, that the com-
mandments and prohibitions of God were not the rules of good and evilj but

that good and evil had their own principles and beginnings, and lulled after

the knowledge of thufe imagined beginnings ; to the end, to depend no more
upon God's will revealed, but upon himfeif and his own light, as a God ;

than the which there could not be a fin more oppofite to the whole law of

God : that yet neverihelefs this great fin v.'as not originally moved by the

malice of man, but was infinuated by the fuggeflion and inftigation of the

devil, who was the fiiff defedled creature, and fell of malice, and not by

temptation.

That upon the fall of man, death and vanity enter'd by the juftice of

God ; and the image of God in man was defac'd ; and heaven and earth

which were made for man's ufe, were fubdued to corruption by his fall; but

then that inftantly, and without intermilTion of time, after the word of God's

law, became through the fall of man, fruftrate as to obedience, there fiic-

ceeded the greater word of the promile, that the righteoufnefs of God might

be wrought by faith.

That as well the law of God as the word of his promife, endure the

fame for ever : but that they have been revealed in feveral manners, accord-

ing to the diipenfation of times. For the law was firft imprinted in that

remnant of light of nature, which was left after the fall, being fufficient to

accufe : then it was more manifeftly expreffed in the written law j and was

yet more opened by the prophets : and laftly, expounded in the true per-

fedion by the Son of God the great Prophet and perfed: interpreter ; as alfo

fulfiller of the law. That likewife the word of the promife was manifefted

and revealed : firft, by immediate revelation and infpiration ; after by figures,

which were of two natures : the one, the rites and ceremonies of the law ;

the other, the cuntii.ual hiftory of the old world, and church of the yews;

which though it be literally true, yet is it pregnant of a perpetual allegory

and ftiadow of the work of the redemption to follow. The fame promife

or evangile was more clearly revealed and declared by the prophets, and then

by the Son himlelf ; and laftly by the Holy Ghoft, which illuminateth the

church to the end of the world.

That in the fulnefs of time, according to the promife and oath, ofa cho-

fen lineage, dcfcended the blefi!ed feed of the woman, Jefus Chrift, the only

begotten Son of God and Saviour of the world j who was conceived by the

power and over-lhadowing of the Holy Ghoft, and took flefh of the virgin

Mary : that the Word did not only take flefli, or was join'd to flefh, but was

made flelh, though without confufion of fubftance or nature : fo as the eter-

nal Son of God, and the ever blefl!ed Son ofMary was one perfon : fo one, as

the blcfled virgin may be truly and catholickly called, Dcipara, the mother

of God : (o one, as there is no unity in univerfal nature, not that of the foul

and body of man {^^ perfed; for the three heavenly unities (whereof that is

the fecund) exceed all natural unities : that is to fay, the unity of the three

perfoas in Godhead ; the unity of God and man in Chrift ; and the unity of

Chrift
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CbrlftantUhe church; the Holy Glioft being the worker of both thefe Idtrer

unities : for by the Holy Ghoft was Chrift incarnate and quickned in flefli,

and by the Holy Ghoft is man regenerate and quickened in fpirit.

That Jefus, the Lord, became in the flefli a facrificer, and a facrifice for

fin ; a fitisfadion and price to the juftice of God ; a meriter of glory and the

kint^dom ; a pattern of all righteoufnefs ; a preacher of the word which him-

felf was ; a finiflier of the ceremony ; a corner-ftone to remove the repara-

tion between "Jew and Gentile; an interceffor for the church ; a Lord of na-

ture in his miracles ; a conqueror of death and the power of darknefs in his

refurreftion ; and that he fulfilled the wholecounfel of God ; performing all

his facrcd offices, and anointing on earth ; accompliilied the whole work of

the redemption and reftitution of man to a ftate fuperior to the angels;

(whereas the ftate of man by creation was inferior,) and reconciled and clla-

bliflied all things according to the eternal will of the Father.

That in time Jefus the Lord was born in the days of Herod, and fuf-

fered under the government of Pontius Pilate, being deputy of the Romans^

and under the high priefthood of Caiapbas, and was betrayed by JuJas one

of the twelve Apoflles, and was crucified at Hienifalem ; and after a true and

natural death, and his body laid in the fepulchre, the third day he raifed

himfclf from the bonds of death, and arofe and fliewed himfelf to many cho-

fen witneffes, by the fpace of divers days ; and at the end of thofe days, in

the fi«ht of many, afcended into heaven ; where he continueth his intercei^

fion ; and fliall from thence at the day appointed come in the greateft glory

to judge the World.

That the fufFeringsand merits of Chrift, as they are fufficient to do away

the fins of the whole world, fo they are only effedual to thofe which are

regenerate by the Holy Ghoft ; who breatheth where he will of free grace;

which grace, as a feed incorruptible, quickeneth the fpirit of man, and con-

ceiveth him anew a fon of God and member of Chrift : fo that Chrift,

having man's flefli, and man having Chrift's fpirit, there is an open paffage and

mutual imputation, whereby fin and wrath was conveyed to Chrift from

man ; and merit and life is conveyed to man from Chrift : which feed of the

Holy Ghoft firft figureth in us the image of Chrift flain or crucified through

a lively faith; and then reneweth in us the image of God in holinefs and

charity ; though both imperfeftly, and in degrees far difi:ering even in God's

deft; as well in regard of the fire of the Spirit, as of the illumination thereof;

which is more or lefs in a large proportion : as namely, in the church before

Chrift ; which yet neverthelefs was partaker of one and the fame falvation

with us; and of one and the fame means of falvation with us.

That the work of the Spirit, though it be not tied to any means in hea-

ven or earth, yet it is ordinarily difpenfed by the preaching of the word;

and adminiftration of the facraments; the covenants of the fathers upon the

children, prayer, reading ; the cenfures of the church ; the fociety of the

godly; the crofs and afflidions ; God's benefits ; his judgments upon others;

miracles; the contemplation of his creatures : All which (though fome be

more principal) God ufeth as the means of vocation and converfion of his

tied ; not derogating from his power to call immediately by his grace, and

at all hours and moments of the day (that is, of man's life) according to his

good pleafure.

That the word of God, whereby his will is revealed, continued in reve-

lation and tradition until Mofes ; and that the fcriptures were from Mojes's

time to the times of the apoftles and evangelifts ; in whofe age, after the

coming

3
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coming of the Holy Ghoft, the teacher of all truth, the book of the fcriptures

was Oiiit and clofed, fo as not to receive any new addition ; and that the

church hath no power over the fcriptures to teach or command any thing

contrary to the writen word, but is as the ark, wherein the tables of the

iirll teltament were kept and preferved: that is to fiy, the church hath only

the cuilody and delivery over of the fcriptures committed unto the fime ; to-

gether with the interpretation of them, but fuch only as is conceived from
themfelves.

That there is an univerfal or catholick church of God, difperfed over the

face of the earth, which is Chrift's fpoufe, and Chrift's body; being ga-

thered of the fathers of the old world, of the church of the Jeivs^ of the

fpirits of the fiithful dillolvod, and the fpirits of the faithful militant, and of

the names yet to be born, which are already written in the book of life.

That there is alfo a vifible church, diftinguiflied by the outward works of

God's covenant, and the receiving of the holy dotTtrine, with the ufe of the

iDyfteries of God, and the invocation and fanftification of his holy name.

That there is alfo an holy fucceffion in the prophets of the new teftament

and fathers of the church, from the time of the apoftles and difciples, which
faw our Saviour in the flefli unto the confummation of the work of the mini-

flry ; which perfons are called from God by gift, or inward anointing ; and
the vocation of God followed by an outward calling and ordination of the

church.

I BELIEVE, that the fouls of fuch as die in the Lord, are bleffed, and

reft from their labours, and enjoy the fight of God ; yet fo, as they are in

expe<ftation of a farther revelation of their glory in the lafl day. At which
time all flefli of man (hall arife and be changed, and iliall appear and receive

from Jefus Chrift his eternal judgment ; and the glory of the faints fliall then

be full ; and the kingdom fhall be given up to God the Father : From which
time all things ihall continue for ever in that being and ftate, which then

they fliall receive. So as there are three times, (if times they may be called)

or parts of eternity : The firff, the time before beginnings, when the God»
head was only, without the being of any creature : the fecond, the time of

the myftery, which continueth from the creation to the diflblution ot the

world : and the third, the time of the revelation of the fons of God j which

time is the laft, and is everlafting without change.

Vol. IV. 5Z AN
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IT is but ignorance, if any man find it ftrange, that the ftate of religion

(efpecially in the days of peace) fliould be exercifed and troubled with

controverfies : for as it is the condition of the church mihtant to be ever

under trials, fo it cometh to pafs, that when the fiery trial of perfecution

ceafeth, there fucceedeth another trial, which (as it were) by contrary blafts

of dodlrine, doth fift and winnow men's faith, and proveth whether they

know God aright ; even as that other of affliftions difcovereth whether they

love him better than the world. Accordingly was it foretold by Chrift, fay-

ing, That in the later times it JJmdd be Jiud, he here, he there is Chrijl

:

which is to be underftood, not as if the very perfon of Chrift fhould be af-

fumed and counterfeited, but his authority and pre-eminence (which is to be

the truth it felf ) ftiould be challenged and pretended. Thus have we read

and {t^n to be fulfilled that which foUoweth, Ecce in deferto, ecce in penetra-

libiis : while fome have fought the truth in the conventicles and conciliables

of hereticks and fedlaries ; others in the external face and reprefentation of the

church, and both forts have been feduced. Were it then that the controver-

fies of the church oi England were fuch, as they did divide the unity of the

fpirit, and not only fuch as do unfwathe her of her bands, (the bands of peace)

yet could it be no occafion for any pretended catholick to judge us, or for

any irreligious perfon to defpife us ; or if it be, it fliall but happen to us all

as it hath ufed to do ; to them to be hardened, and to us to endure the good

pleafure of God. But now that our contentions are fuch, as we need not fo

much that general canon and fentence of Chrift pronounced againft here-

ticks 5 Erratis, nefcientcs Jcripturas, Qj fotejlatem Dei ; you do err, not

knowing the fcripture, and the power of God : as we need the admonition

of St. James, Let every man be fivift to hear,Jlow to [peak, Jloio to wrath;

and that the wound is no way dangerous, except we poifon it with our re-

medies : as the former fort of men have lefs reafon to make themfelves mufick

in our difcord, fo I have good hope that nothing fliall difpleafe our felves,

which fliall be fincerely and modeftly propounded for the appeafing of thefe

diffenfions. For if any fliall be offended at this voice, "ms ejiis fratres ; ye

are brethren, why ftrive ye ? he fhall give a great prefumption againft

himfelf, that he is the party that doth his brethren wrong.

The controverfies themfelves I will not enter into, as judging, that the

difcafe requireth rather reft than any other cure. Thus much we all know
and confels, that they be not of the higheft nature, for they are not touch-

ing



OF CHURCH CONTROVERSIES. 459
ing the high myfteries of fliith, fiich as detained the churches for many years

after their firfl: peace, what time the hereticks moved curious queftions,

and made ftrange anatomies of the natures and perfon of Chrift ; and the

catholick fathers were compelled to follow them with all fubtlety of deci-

fions and determinations to exclude them from their evafions, and to take
them in their labyrinths ; fo as it is rightly faid, illis temporibus^ ingeniofa res

fuit, ejj'e Chrijliimum j in thofe days it was an ingenious and fubtle thing to be
a Chriftian.

Neither are they concerning the great partsof the worfliip of God, of
which it is true, that 7ion J'ervatiir iinitas in credendo, niji eadem adj'it in co-

lendo ; there will be kept no unity in believing, except it be entertained in

worfhipping ; fuch as were the controverfies of the eaft and weft churches
touching images, and fuch as are many of thofe between the church of Rome
and us; as about the adoration of the Sacrament, and the like ; but we con-
tend about ceremonies, and things indifferent, about the external policy and
government of the church : in which kind, if we would but remember that

tiie ancient and true bonds of unity are one faith, one baptifm, and not
one ceremony, one policy ; if we would obferve the league amongft Chriftians

tliat is penned by our Saviour, he that is not againjl lis is with us ; if we could
but comprehend tliat faying, differentiae ritiium commendmit unitatem doc-

trinae ; the diverfities of ceremonies do fet forth the unity of dodtrine; and
that habet religio quaejunt aetertiitatis, habet quaefunt temporis; religion hath
fome things which belong to eternity, and fome things which pertain to time:

and if we did but know the virtue of lilence, and flownefs to fpeak, commend-
ed by St. James, our controverfies of themfelves would clofe up and grow to-

gether : but moft efpecially, if we would leave the overweaning and turbulent

humours of thefe times, and revive the bleffed proceeding of the Apoftles

and Fathers of the primitive church, which was in the like and greater cafes

not to enter into aflertions and pofitions, but to deliver counfels and advices,

we fliould need no other remedy at all ; Ji eadem confulis, (frater) quae af-

Jirmas., confuknti debetur reverentia, cum non dcbeatur fides ajjirmanti; bro-

ther, if that which you fet down as an affertion, you would deliver by way
of advice, there were reverence due to your counfel, whereas faith is not

due to your affirmation. St. Paul was content to fpeak thus. Ego, non Do-
minus, I, and not the Lord: Et, fecundum confilium meum; according to

my counfel. But now men do too lightly fay, non ego, Jed Dominus ; not I,

but the Lord : yea, and bind it with an heavy denunciation of his judgments
to terrify the fimple, which have not fufficiently underftood out oi Solomon

y

That the caufekfs ciirfe Jhall not co?ne.

Therefore feeing the accidents are they which breed the peril, and not

the things themfelves in their own nature, it is meet the remedies be applied

unto them, by opening what it is on either part, that keepeth the wound
green, and formalizeth both fides to a farther oppofition, and worketh an in-

difpofition in mens minds to be reunited, where no occafion is pretended.

But I find in reafon, that peace is beft built upon a repetition of wrongs; and
in example, that the fpeeches which have been made by the wifeft men, de

Concordia ordi}ium, have not abftained from reducing to memory the extre-

mities ufed on both parts ; fo as it is true which is faid, ^d pacem traSlat

non repetitis conditionibus dijjidii, is magis animos hominiim dulcedine padsfaU
lit, quam aequitate componit.

And firilof all, it is more than time that there were an end and furceale

made of this immodeft and deformed manner of writing lately entertained,

whereby
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whei-cby matter of religion is liandled in the flyle of the flage. Indeed, bit-

ter iuid earnefl writing muft not haPiily be condemned j for men cannot con-

tend coldly, and without afFcdlion, about things vvhicli they hold dear and

precious. A pohtick man may write from his brain, without touch and fcnfe

of his heart ; as in a foeculation that appertaincth not unto him ; l)uta feeling

Chriifian will exprels in his words a charac^ter oi hate or love. The later of

which, as I could wifli rather embraced, being more proper for thefe times,

yet is the former warranted alfo by great examples.

But to leave all reverent and religious compalfion towards evils, or indig-

nation towards iaults, and to turn religion into a comedy or fatire; to fearch

and rip up wounds with a laughing countenance, to intermix fcripture and
fcurrility fometime in one fentence, is a thing far from the reverence of a

Chriltian, and fcant befeeming the honefl regard of a fober man. Non ejt

7najor confufio quam fcrii & joci. There is no greater confufion, than the

confoundmg of jeft and earneft. The Majcfty of religion, and the contempt
and deformity of things ridiculous, are things as dillant as things may be.

Two principal caufes have I ever known of atheifm, curious controverfies,

and prophane fcoffing : now that thefe two are joined in one, no doubt that

i'c&. will make no fmall progreffion.

And here I do much efteem the wifdom and religion of that Bifliop wliich

replied to the firft j\imphlet of this kind, who remembered that a fool was

to be anfwered, but not by becoming like unto him ; and confidercd the mat-

ter which he handled, and not the perfon with whom he dealt.

yoh fpeaking of the majefly and gravity of a judge in himfclf, faith, Jf I
did J'mile, they believed it not : as if he Ihould have faid, if I diverted, or

glanced upon conceit of mirth, yet mens minds were fo poffcfled with a re-

verence of the adtion in hand, as they could not receive it. Much more
ought not this to be amongft Bilhops and Divines difputing about holy things.

And therefore as much do I millike the invention of him who (as it feemeth)

pleafed himfelf in it as in no mean policy, that thefe men are to be dealt

v.'ithal at their own weapons, and pledged in their own cup. This feemed

to him as profound a device, as when the Cardinal Sanfrcino counfelled y«-
liia the fecond to encounter the council o'iPifa with the council oi Laterati ;

or as lawful a challenge as Mr. Jeiael made to confute the pretended Catho-

licks by the Fathers ; but thofe things will not excufe the imitation of evil in

another. It (hould be contrarivvife with us, as Caefar faid, Nil nwloy quam
eos /i'liiiles efefui, &memei. But now, T)um de bonis contendimus, de main
confentimus : while we differ about good things, we agree in evil.

Surely, if I were alTced of theie men, who Were the more to be blamed?

I fiiould percafe remember the proverb, that the fecond blow maketh the fray ;

and the faying of an obfcure fellow ; qui replicat, multiplisat ; he that replietb,

multiplieth. But I would determine the queftion with this lenience ; alter

principium ?nah dedit, alter ?iiodiim abftulit : by the one means we have a be-

ginning, and by the other we fhall have none end.

And truly, as I do marvel that fome of thofe preachers which call for re-

formation (whom I am far from wronging fo far, as to join them with thefe

fcoffers) do notpublifli fome declaration, whereby they may fatisfy the world,

that they diflike their caufe fhould be thus folicited ; fo I hope alTuredly,

that my lords of the clergy have nonq intelligence with this interlibelling,

but do altogether difillow that their credit Ihould be thus defended. For
though I obferve in one of them many gloffes, whereby the man would infi-

nuate himfelf into their favours, yet 1 find it to be ordinary, that many pref-

fing
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fing and fawning perfons do mlfconjedlure of the humours ofmen in autho-

rity, and many times, Veneri im7'nolant fuemy they fceic to gratify them with

that which they moft diflike : for I have great rcafon to fatisfy myfelftouch-

ing the judgment of my lords the bifliops in this matter, by that which was
written by one of them, which I mentioned before with honour. Never--

thelefs I note, there is not an indifferent hand carried towards thefe pam-
phlets as they deferve ; for the one fort flieth in the dark, and the other is

uttered openly; wherein I might advife that fide out of a wile writer who
hath fet it down, that, punitis ingeniis glifcit authoritas.

And indeed we fee it ever ftilleth out, that the forbidden writing is al-

ways thought to be certain fparks of a truth that fly up into the faces of thofe

that feek t'o choak it and tread it out; whereas a book authorized is thought

to be but temporis voces, the language of the time. But in plain truth i do
find (to mine underftanding) thefe pamphlets as meet to be fuppreffed as the

other. Firft, becaufe as the former fort doth deface the government of the

church in the perfons of the Bifhops and Prelates, fo the other doth lead into

contempt the exercifes of religion in the perfons of fundry preachers j fo as it

difgraceth an higher matter, though in ihe meaner perfon.

Next, I find certain indifcreet and dangerous amplifications, as If the civil

government itfelf of this ftate had near loft the force of her finews, and
were ready to enter into fome convulfion, all things being full of fadtion and
diforder, which is as unjuftly acknowledged, as untruly affirmed : I know
his meaning is to enforce this irreverent and violent impugning of the go-

vernment of Bifliops, to be a fufpecfted forerunner of a more general con-

tempt. And I grant there is a fympathy between the eftates, but no fuch

matter in the civil policy, as deferveth fo diflionourable a taxation.

To conclude this point : As it were to be wifhed that thefe writings had
been abortive, and never feen the fun; fothe next is, fince they be common
abroad, that they be cenfured (by all that have underflanding and confci-

ence) as the intemperate extravagancies of fome light perfons. Yea farther,

that men beware, except they mean to adventure to deprive therrifelves of

all fenfe of religion, and to pave their own hearts, and make them as the high

way, how they may be converfant in them ; and much more how they de-

light in that vein, but rather to turn their laughing into blufliing, and to be

aihamed as of a fliort madnefs, that they have in matters of religion taken

their difportand folace. But this perchance is of thefe faults which will be

fooneft acknowledged ; though I perceive, neverthelefs, that there want not

fome who fcek to blanch and excufe it.

But to defcend to a fincere view and confideration of the accidents and

circumftances of thefe controverfies, wherein either part deferveth blame or

imputation, I find generally, in caufes of church matters, that men do offend

in fome or all of thefe ,five points.

The firfl is, the giving occafiori unto the controverfies; and alfo the in-

con fiderate and ungrounded taking of occafion.

The next is, the extending and multiplying the controverfies to a riiore

general oppofition or contradiction than appeareth at the firfi: propounding

of them, when mens judgments are leaft partial.

Th e third is, the paifionate and unbrotherly pradlices and proceedings of

both parts, towards the perfons each of others, for their difcredit and fup-

preffion.

Vol, ly. 6 A tH3
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Th e fourth is, the courfes holden and entertained on either fide, for the

drawing of their partizans to a more ftrait union within themfelves, which
ever importeth a farther diftractioii of the entire body.

The laft is, the undue and inconvenient propounding, pubhfliing, and de-

bating of the controvcrlies. In which point the moll palpable error hath

been already fpoken of, as that, which through the ftrangenefs and frcfhnefs

of the abufe, firftoffereth itfelfta the conceits of all men.

Now concerning the occalion of the con trover fies, it cannot be denied,

but that the imperfections inthe converfation and government of thofe which
have chief place in the church, have ever been principal cuufcs and motives

of fchifms and divifions. For while the BiHiops and Governors of the church

continue full of knowledge and good works ; whilfl: they feed the flock in-

deed ; whilH: they deal with the fecular ftates in all liberty and refolution ac-

cording to the majefty of their calling, and the precious care of fouls impo-

fed upon them, fo long the church is fituated as it were upon an hill j no
man maketh queftion of it, or feeketh to depart from it j but when thefe

virtues in the fithers and leaders of the church have loft their light, and that

they wax worldly, lovers of themfelves, and pleafers of men, then men be-

gin to grope for tiie church as in the dark, they are in doubt whether they

be the fucceffors of the Apoftles, or of the Pharifees: yea, howfoever they fit

in Mofes chair, yet they can never fpeak, tanquam auihoritatem habentes, as

having authority, becaufe they have loft their reputation in the confciences

of men, by declining their ftepsfroin the way which they trace out to others j

fo as men had need continually have founding in their ears this fame, noliie

exire, go not oat ; fo ready are they to depart from the church upon every

voice. And therefore it is truly noted by one that writeth as a natural man,
that the hypocrify of the fryers did, for a great time, maintain and bear out

the irreligion of Bifliops and Prelates.

For this is the double policy of the fpiritual enemy, either by counterfeit

holinefs of life to eftablilh and authorizeerrors ; or by corruption of manners,

to difcredit and draw in queftion truth and things lawful. This concerneth

my lords the bifhops, unto whom I am witnefs to myfelf, that I ftand aftedt-

ed as I ought: No contradidlion hath fupplanted in me the reverence that I

owe to their calling ; neither hath any detradlion or calumny imbafed mine
opinion of their perfons. I know fome of them whofe names are moft pierced

with thefe accufations, to be men of great virtues j although the indifpofition

of the times, and the want of correfpondence, many ways is enough to fruft rate

the beft endeavours in the edifying of the church. And for the reft, gene-

rally, I can condemn none. I am no judge of them that belong to fo high

a mafter } neither have I two witnefles. And I know it is truly faid of fame,

tliat

Parker faSia, atque infeSia canebat.

Their taxations arife not all from one coaft ; they have many and diffe-

rent enemies ready to invent flander, more ready to amplify it, and moft ready

to believe it. And Magnes 7nendacn crediilitas ; credulity is the adamant of

lyes. But if any be, againft whom the fupremeBifliop hath not a few things,

but many things ; if any have loft his firft lovej if any be neither hot nor

cold ; if any have ftumbled too fondly at the threlhold, in fuch fort that he

cannot fit well, that entered ill j it is time they return whence they are fallen,

and confirm the things that remain.

Great
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Great is the weight of this fault; Et eorum caufa ahhorrebant homines a

facrificio Domini : and for their caufe did men abhor the adoration of God.

But howfoever it be, thofe which have fought to defame them and cafl con-

tempt upon them, are not to be excufed.

It is the precept of 5'o/owo;z that the rulers be not reproached ; no, not

in our thought: but that we draw our very conceit into a modefl: interpreta-

tion of their doings. The holy angel would give no fentcnce of blafphemy

againft the common flanderer, but faid, Increpet te Dominui ; the Lord re-

buke thee. The Apoflle St. Paul, though againfl; him that did pollute fa-

cred juftice with tyrannous violence, he did juflly denounce tlie judgment of

God, faying; percutiet te Domimis : the Lord will flrii<.e thee; yet in faying,

paries deaJbate, he thought he had gone too far, and retraced it : whereup-

on a learned father faid, ipfum qaamvis inane ?iomen, & umbram facerdotis

expavit.

The ancient councils and fynods (as is noted by the ecclefiaftical ftory)

when they deprived any Bifliop, never recorded the offence ; but buried it

in perpetual filence: only Cham purchafed his curfe by revealing his father's

difgrace ; and yet a much greater fault is it to afcend from their perfon to

their calling, and draw that in queftion. Many good fathers fpake rigoroufly

and feverely of the unworthinefs of Bifliops; as if prefently it did forfeit, and
ceafe their office. One faith, facerdotes nominamur, & non fumus : we are

called priefts, but priefts we are not. Another iaith, ni/i bonitm opus amplec'

taris, cpijcopus e[Je nonpotes: except thou undertake the good work, thou

canft not be a Bifhop; yet they meant nothing lefsthaa to move doubt of

their calling or ordination.

The fecond occafion of controverfies, is the nature and humour of fome

Men. The church never wanteth a kind of perfons which love the faluta-

tion o^ Rabbi, Mafter ; not in ceremony or complement, but in an inward

authority which they feek over mens minds, in drawing them to depend up-

on their opinions, and to feek knowledge at their lips. Thefe men are the

true fucceffors of Diotrephes, the lover ofpre-eminence, and not Lord Bifhops.

Such fpirits do light upon another fort of natures, which do adhere to thefe

men; quorum gloria in obfequio; ftiff followers, and fuch as pretend zeal mar-

veloufly for thofe whom they have chofen for their mafters. This later fort,

for the moft part, are men of young years, and fuperficial uiiderftanding,

carried away with partial refpefts of perfons ; or with the enticing appearance

of godly names and pretences : Pauci res ipfas fequuntur, piures nomina re-

rum, plurima nomina magijirorum -, few follow the things themfelves, more
the names of the things, and moft the names of their mafters.

About thefe general affedlions are wreathed and interlaced accidental and
private emulations and difcontentments, all which together, break forth into

contentions; fuch as either violate truth, fobriety, or peace. Thefe genera-

lities apply themfelves. The univerfities are the feat or the continent of this

difeafe ; whence it hath been, and is derived into the reft of the realm. There
men will no longer be e nutnero of the number. There do others fide them-
felves before they know their right hand from their left : fo it is true which
is faid, tranj'eunt ab ignorantia adpraejudicium, they skip from ignorance

to a prejudicate opinion, and never take a found judgment in their way. But
as it is well noted, interjuvenilejudicium &Jenile praejudicium, omnis Veritas

corrumpitur : when men are indifferent, and not partial, then their judgment
is weakand unripe, through want of years: and when itgroweth toftrength

and ripenefs, by that time it is foreftalled with fuch a number of prejudicate

opinions.
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opinions, as it is made unprofitable: fo as between thefe two all (ruth is

corrupted. In the mean while, the honourable names of fincerity, reforma-

tion, and difciplinc are put in the fore ward : fo as contentions and evil zeals

cannot be touched, except thefe holy things be thought firft to be violated.

But howfoever, they fliall infer the folicitation for the peace of the church

to proceed from carnal fenfe, yet I will conclude ever with the Apoftle Paul:

Cumfit inter vos zelus G? contention nonne carnaks ejlis? While there is

amongft you Zealand contention, are ye not carnal? And howfoever they

efteem the compounding of controverfies to favour of man's wifdom and hu-

man policy, and think themfelves led by the wifdom which is froni above;

yet I fay with St. 'James : Non eji ifiajapientia dcJurjiim defcendem^ Jed ter-

rena, animalis, diabetica : Ubi enim zelus & cojitejttio, ibi inconjlantia ^om-
ne opus pravuin. Of this inconftancy it is faid by a learned father : Prcce^

dere vohait non ad perfeclionem, fed ad permutationcm ; they feck to go for-

ward flill, not to perfeftion, but to change.

The third occafion of controverfies I obfcrve to be an extreme and un-

limited deteftation of fome former herefy or corruption of the church already

acknowledged and convided. This was the caufe that produced the herely

of Arius, grounded efpecially upon deteftation of gentilifm, left the Ch: i-

iTiians fliould feem by the aflertion of the equal Divinity of our Saviour Chriji,

to approach unto the acknowledgment of more Gods than one. The de-

teftation of the herefy of ^r/z/-^ produced that of Sabellius ; who holding

for execrable the diffimilitude which Arius pretended in the Trinity, fled

fo far from him as he fell upon that other extremity to deny the diftinclion

ofperfonsj and to fay they were but only names of feveral offices and dif-

penfations. Yea, moft of the herefies and fchifms of the church have fprung

up of this root ; while men have made it as it were their fcale, by which to

meafure the bounds of the moft perfedl religion ; taking it by the fartheft di-

ftance from the error laft condemned. Thefe be pojihumi haerefmm filii%

herefies that arife out of the afhes of other herefies that are extind and amor-

tized.

This manner of apprehenfion doth in fome degree poffefsmany in our

times. They think it the true touchftone to try what is good and evil, by

meafuring what is more or lefs oppofite to the inftitutions of the church of

Rome^ be it ceremony, be it policy or government ; yea, be it other iniiitu-

tions of greater weight, that is ever moft perfed which is removed moft de-

grees from that church ; and that is ever polluted and blemiftied, which par-

ticipateth in any appearance with it. This is a fubtile and dangerous coa-

ceit for men to entertain ; apt to delude themfelves, more apt to feduce the

people, and moft apt of all to calumniate their adverfaries. This furely (but

that a notorious condemnation of that pofition was before our eyes)

had lonp" fince brought us to the re-baptization of children, baptized accord-

ing to the pretended catholick religion : for I fee that which is a matter of

much like reafon, which is the re-ordaining of priefts, is a matter already

refolutely maintained. It is very meet that men beware how they be abufed

by this opinion ; and that they know that it is a confideration of much

greater wifdom and fobriety to be welladvifed, whether in general demolition

-of the inftitutions of the church oiRojnc, there were not (as men's adions

are imperfed) fome good purged with the bad, rather than to purge the church,

as they pretend every day anew; which is the way to make a wound iu the

bowels, as is already begun»
The
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The fourth and laft occafion of thefe controverfies, (a matter which did

alfo trouble the church in former times) is the partial affeftation and imita-

tion of foreign churches. For many of our men (during the time of perfe-

cunon and fince) having been converfant in churches abroad, and received

a great impreiTion of the form of government there ordained, have violently

fought to intrude the fame upon our church. But I anfvver : Confcntiamus

in eo quod convenit, non in eo quod reccptiim eft ; let us agree in this, that

every church do that which is convenient for the flate of itfelf, and not in

particular cuftoms. Although their churches had received the better form,

yet many times it is to be fought, non quod optimum^ fed e bonis quid proxi-

munt; not that which is beft, but of good things which is the bell: and rea-

died to be had. Our church is not now to plant ; it is fettled and eftablifhed.

It may be, in civil ftates a republick is a better policy than a kingdom : yet,

God forbid that lawful kingdoms fliould be tied to innovate and make altera-

tions. ^/ mala ititroducit, voluntatem Dei oppugnat revelata>n in verbo; qui

nova introducit, voluntatem Dei oppugnat revelatani in rebus : he that bringeth

in evil cuftoms refifteth the will ofGod revealed in his word ; he that bringeth

in new things refifteth the will of God revealed in the things themfelves.

Conjule providentiam Dei cum verba Dei : take counfel of the providence of
God, as well as of his word. Neither yet do I admit that their form, al-

though it were poftible and convenient, is better than ours, if fome abufes

were taken away. The parity and equality ofminifters is a thing of wonder-
ful great confufion, and fo is an ordinary government by fynods, which doth
necclTarily enfue upon the other.

It is hard in all caufes, but efpecially in religion, when voices fhall be

numbred and not weighed : Equidem, faith a wife father, ut vere quod res

eft fcribam, prorjus decrevifugere omnem conventiwi epifcoporum; nullius enim

concilii bonum exitutn unquam vidi ; concilia enim non mimcunt f7iala, fed au-

gent potius : to fay the truth, I am utterly determined never to come to any .

council of bifliops ; for I never yet faw good end of any council ; for councils

abate not ill things, but rather inci eafe them. Which is to be underftood not

fo much of general councils as of fynods, gathered for the ordinary govern-

ment of the church. As for the deprivation of biftiops, and fuch like caufes,

this mifchief hath taught the ufe of archbiftiops, patriarchs and primates ; as

the abufe of them fince hath taught men to miflike them.

. But it willbefaid; lookto the fruits of the churches abroad and ours. To
which I fay, that I befeech the Lord to multiply his bleffings and graces

upon thofe churches an hundred fold. But yet it is not good, that we fall

on the numbring of them ; it may be our peace hath made us more wanton :

it may be alfo, (though I would be loth to derogate from the honour of thofe

churches, were it not to remove fcandals) that their fruits are as torches in

the dark, which appear greateft afar off. I know they may have fome ftridt

orders for the rcprelling of fundry excefi!es : But when I confider of the cen-

fures of fome perfons, as well upon particular men as upon churches, I think

on the faying of a Platonift, who faith, certe vitia irajcibilis partis animae

funt gradupraviora, quam concupifcibilis, tametfi occultiora : a matter that ap-

peared much by the ancient contentions of biftiops. God grant that we
may contend with other churches, as the vine with the olive, which of us

fhall bear the beft fruit ; and not as the briar with the thiftle, which of us

is moft unprofitable. And thus much touching the occafions of thefe con-

troverfies.

Vol. IV. 6B Now,
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Now, briefly to fet down the growth and progreflion of the controver-

fies; whereby will be verified the laying of Solomon : That the courj'e of con-

tention is to be flopped at the frjl ; being elfe as the ^waters, ivhich if they gain

a breach, it ivill hardly ever be recovered.

It may be remembered, that on that parr, which call for reformation,

was propounded firft, fome diflike of certain ceremonies, fuppofed to be fu-

peiliitious; fome complaint of dumb miniflers who pofTels rich benefices;

and fome invedtives againft the idle and monaftical continuance within the

univerfities, by thofe who had livings to be refident upon, and fuch like

abufes : Thence they went on to condemn the government of biftiops as an

hierarchy remaining to us, of the corruptions of the Roman church, and to

except to fundry inftitutions in the church, as not fufficiently delivered from

the pollutions of former times.

And laftly, they are advanced to define of an only and perpetual form of

policy in the church ; which without confideration of pofTibility and fore-

light of peril, and perturbation of the church and ftate, muft be eredled and

planted by the magiftrate. Here they flay. Others not able to keep foot-

ing in fo fteep ground, defcend farther; that the fame muft be entered into

and accepted of the people at their peril without the attending of the efta-

blifliment of authority. And fo in the mean time they refufe to communi-
cate with us, reputing us to have no church. This has been the progreflion

of that fide : I mean of the generality. For I know, fome perfons (being

of the nature, not only to love extremities, but alfo to fall to them without

degrees) were at the higneft ftrain at the firft.

Th e other part, which maintaineth the prefent government of tiie church,

hath not kept one tenour neither. FirfV, thofe ceremonies which were pre-

tended to be corrupt, they maintained to be things indifferent, and oppofed

the examples of the good times of the church to that challenge which was

made unto them ; becaufe they were ufed in the later fuperftitious times.

Then were they alfo content mildly to acknowledge many imperfeftions in the

church : as tares coming up amongfl the corn ; which yet (according to the

wifdom taught by our Saviour) were not with ftrife to be pulled up, left it

might fpoil and fupplant the good corn, but to grow on together till the

harveft. After they grew to a more abfolute defence and maintenance of

all the orders of the church, and ftifHy to hold, that nothing was to be inno-

vated ; partly becaufe it needed not, partly becaufe it would make a breach

upon the refi. Hence (exafperated through contentions) they are fallen to

a direft condemnation of the contrary part j as of a feft. Yea, and fome in-

difcreet perfons have been bold in open preaching, to ufe difhonourable and

derogatory fpeech and cenfure of the churches abroad ; and that fo far, as

fome of our men (as I have heard) ordained in foreign parts, have been pro--

nounced to be no lawful miniflers. Thus we fee the beginnings were mo-
deft, but the extremes are violent; fo as there is almoft as great a diftance

now of either fide from it felf, as was at the firft of one from the other. And
furely, though my meaning and fcope be not (as I faid before) to enter into

the controverfies themfelves, yet I do admonifh the maintainers of the above-

named difcipline, to weigh and confider ferioufly and attentively, how near

they are unto them, with whom I know they will not join. It is very hard

to afiirm, that the difcipline which they fay we want, is one of the efTen-

tial parts of the worfhip of God ; and not to afHrm withal, that the people

themfelves, upon peril of falvation, without ftaying for the magiftrate, are to

gather themfelves into it. I demand^ if a civil iiate fliould receive the preach-

ing
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ing of the word and baptifm, and interdict and exclude the facrament of the

Lord's flipper, were not men bound upon danger of their fouls to draw them-
felves to congregations, wherein they might celebrate this myftery, and not

to content themfelves with that part of God's worfliip which the niagiftrate

had authorifcd ? This I fpeak, not to draw them into the miflike of others,

but into a more deep confideration of themfelves: Fortafc non rcdeunt^ quia

Juum progrcjftim non intelligutit.

Again, to my lords the bifhops I fay, that it is hard for them to avoid

blame, (in the opinion of an indifferent perfon) in ftanding fo precifely upon
altering nothing : Ifges^ 7iovis legibus non recreatae, acefcunt ; laws not re-

frelhed with new laws, wax lour, ^li mala non pertnutat, in bonis non
perjeverat ; without change of ill, a man cannot continue the good. To
take away many abufes, fupplanteth not good orders, but eftabliflieth them.
Moroja moris retentio, res turbulenta ejl, aeque ac novitas ; a contentious re-

taining of cuftom is a turbulent thing as well as innovation. A good huf-

band is ever pruning in his vineyard or his field ; not unfeafonably indeed, not
unfkilfuUy, but lightly; he findeth ever fomewhat to do. We have heard of
no offers of the bifhops of bills in parliament; which no doubt proceeding

from them to whom it properly belongeth, would have every where re-

ceived acceptation. Their own conftitutions and orders have reformed them
little. Is nothing amifs ? Can any man defend the ufe of excommunication
as a bafe procefs to lackey up and down for duties and fees i it being a pre-

curfory judgment of the later day ?

Is there no mean to train and nurfe up minifters? (for the yield of the uni-

verfities will not ferve, though they were never fo well governed:) to train

them, 1 fay, not to preach, (for that every man confidently adventureth to

do) but to preach foundly, and to handle the fcriptures with wifdom and
judgment? I know prophefying was fubjedt to great abufe, and would be more
abufed now ; becaufe heat of contentions is encreafed : but I fay, the only

reafon of the abvife was, becaufe there was admitted to it a popular auditory,

and it was not contained within a private conference of minifters. Other
things might be fpoken of I pray God to infpire the bifliops with a fer-

vent love and care of the people; and that they may not fo much urge things

in controverfy, as things out of controverfy ; which all men confefs to be

gracious and good. And thus much for the fecond point.

Now, as to the third point of unbrothcrly proceeding on either part. It Is

dlre6:ly contrary to my purpofe to amplify wrongs : it is enough to note and
number them ; which I do alfo, to move compaffion and remorfe on the of-

fending fide, and not to animate challengers and complaints on the other.

And this point (as reafon is) doth chiefly touch that fide which can do
mofl : Injuriae potentiorum jmt \ injuries come from them that have the

upper hand.

The wrongs of them which are pofTefTed of the government of the church

towards the other, may hardly be diffembled or excufed : they have charged

them as though they denied tribute to Caefar, and withdrew from the civil

magiftrate the obedience which they have ever performed and taught. They
have forted and coupled them with the family of love, whofe herefies they

have laboured to deflroy and confute. They have been fwift of credit to

receive accufitions againfl them, from thofe that have quarrelled with them,
but for fpeaking againfl fin and vice. Their accufations and inquifitions

have been Arid:, fwearing men to blanks and generalities, (not included

within compafs of matter certain, which the party which is to take the oath

may



468 OF CHURCH CONTROVERSIES.
may comprehend) which is a thing captious and llrainable. Their urging of

fubfcription to their own articles, is luit laccff'ere, & irritare niorbos ecclejiae,

wliich otherwife would fpend and wafle themfelves. Non confenfum quaent

fed dijiidiiim, qui, quod faB'n pracjlatur, in verbis exigit : He feeketh n(;t

unity, but divilion, which exadeth that in words, which men are content

to yield inaftion. And it is true, there are fome which (asl am perfuaded)

will not eafily offend by inconformity, who notwith {landing make fome con-

fcience to fubfcribe ; for they know this note of inconftancy and defe(5tion,

from that which they have long held, Hiall difable them to do that good which

otherwife they might do: for fuch is the weaknefs of many, that they think

their miniftry fhould be thereby difcredited. As for their eafy filcncing of

them in fuch great fcarcity of preachers, it is to punifh the people, and not

them. Ought they not (I mean the bifhops) to keep one eye open, to look

upon the good that thofe men do, not to fix them both upon the hurt that

they fuppofe cometh by them ? Indeed, fuch as are intemperate and incorri-

gible, God forbid they fliould be permitted to preach : but fhall every in-

confiderate word, fometimes captioufly watched, and for the moft part hard-

ly enforced, be as a forfeiture of their voice and gift in preaching ? As for

fundry particular moleftations, I take no pleafure to recite them. If a mini-

fter fliall be troubled for faying in baptifm, do you believe^ for dojl thou be-

lieve? If another fliall be called in queftion for praying for her Majefty,

without the additions of her ftyle ; whereas the very form of prayer in the

book of Common-Prayer hath thy fervant Elizabeth, and no more : If a

third fhall be accufed upon thefe words uttered touching the controverfies,

tollatur lex, (^ fat certamen-, (whereby was meant, that the prejudice of

the law removed, either reafons fhould be equally compared) of calling the

people to fedition and mutiny; as if he had faid, away with the law, and
try it out with force : If thele, and other like particulars be true, which I

have but by rumour, and cannot affirm ; it is to be lamented that they fhould

labour amongft us with fo little comfort. I know reflrained governments are

better than remifs; and I am of his mind that faid, better is it to live where

nothing is lawful, than where all things are lawful. Idiflike that laws fliould

not be continued, or diflurbers be unpunifhed : but laws are likened to the

grape, that being too much prefTed yields an hard and unwholefome wine.

Of thefe things I mufl fay ; ira viri ?ion operatur jujlitiam Dei ; the wrath

of man worketh not the righteoufnefs of God.
As for the injuries of the other part, they be iBus inermes

', as it were
headlefs arrows : they be fiery and eager invedlives, and (in fome fond men)
uncivil and irreverent behaviour towards their fuperiors. This laft: invention

alfo which expofeth them to derifion and obloquy by libels, chargeth not

(as I am perfuaded) the whole fide: neither doth that other which is yet more
odious, praftifed by the worfl fort of them ; which is to call in (as it were

to their aids,) certain mercenary bands, which impugn bifhops, and other

ecclefiaflical dignities, to have the fpoil of their endowments and livings;

of thofe I cannot fpeak too hardly. It is an intelligence between incendiaries

and robbers, the one to fire the houfe, the other to rifle it.

Th e fourth point wholly pertaineth to them which impugn the prcfent

ecclefiaflical government, who although they have not cut themfelves off

from the body and communion of the church ; yet do they afi^ed; certain cog-

nizances and differences, wherein they feek to correfpond amongfl themfelves,

and to be feparate from othets. And it is truly fliid, tarn funt mores qtiidam

fchifmaticiy quam dogmatafchifmatica ; there be as well fchifmatical fafhiqns

as
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as opinions. Firft, they have impropriated unto themfelves the names of
zealous, fincere, and reformed ; as if all others were cold minglers of holy
things and prophane, and friends of abufcs, Vea, be a man endued with
great virtues, and fruitful in good works

;
yet if he concur not with them

they term hun (in derogation) a civil and moral man, and compare him to

Socrates, or fome heathen philofopher: whereas the wifdom of the fcriptures

teachech us othervvife
J
namely, to jutlge and denominate men religious ac-

cording to their works of the lecond table; becaufe they of the firft are often

counterfeit, and pradfifed in hypocrify. So St. yohn laith, that a man doth

vainly boafi of loving God ivbom he never Jliw, ij he love not his brother

•whom Ije hath feen. And St. Raines faith, this is true religion to vifit the fa-
therlefs and the ividoiv. So as that which is with them but philofophical

and moral, is in the Apollie's phrafe, true Religion and Chrifianity. As in

af&ttion they challenge the faid virtues of zeal and the reft; lb in knowled"-e
they attribute unco themfelves light and perfedion. They fay, th.e church
oi England in King Edward's tunc, and in the beginning of her Majefly's

reign, was but in the cradle; and the Biflrops in thole times did fomewhat
grope for day-break, but that maturity and tulnefs of light proceedeth from
themfelves. So Sabinius, Bidiop of Heraclea, a Macedonian heretick, lliid,

that the fathers in tiie council oi Nice were but intants and ignorant men:
that the church was not io perfedl in their decrees as to refufe that farther

ripenels of kiiowledge which time had revealed. And as they cenfure virtuous

men by the names of civil and moral, fo do they cenfure men truly and 'Tod-

ly wife (who fee into the vanity of their aftedions) by the name ofpoliticks

;

faying, that their wifdom is but carnal and favouring of man's brain. So like-

wife if a preacher preach with care and meditation 5 (I fpeak not of the vain

fcholaftical manner of preaching, but foundly indeed, ordering the matter
he handleth dillincflly for memory, deducing and drawing it down for di-

redlion, and authorizing it with ftrong proofs and warrants:) they cenfure it

as a form of fpeaking, not becoming the limplicity of the gofpel, and refer

it to the reprehenlion of St. Paul, Ipeaking of the enticing fpeech of man's
wifdom.

Now for their own manner of preacljing, what is it ? Surely they exhort

well, and work compundlion of mind, and bring men well to the queftion,

Viri, fratres, quidfacicmiis ? But that is not enough, except they relblve ths

qucftion: they handle matters of controverfy weakly, and obiter, and as be-

fore a people that will accept ofany thing. In doftrine of manners there is

little but generality and repetition. The Word (the bread of life) they tofs

up and down, they break it not: they draw not their directions down ad
mfus, confcientiae; that a man may be warranted in his particular adlions

whether they be lawful or not ; neither indeed are many of them able to do
it, what through want of grounded knowledge, what through want of ftu-

dy and time. It is a compendious and eafy thing to call for the obfervation

ot the fabbath-day, or to fpeak againft unlawful gain ; but what adlions and
works may be done upon the fabbath, and what not ; and what courfes of

gain are lawful, and in what cafes : to let this down, and to clear the whole
matter with good diftindlions and decihons, is a matter of great knowledge
and labour, and asketh much meditation and converting in the fcriptures,

and other helps which God hath provided and prefervcd for inflrudion.

Again, thev carry not an equal hand in teaching the people their lawful

liberty, as well as their reftraints and prohibitions: but they think a man can-

not go too far in that that hatha fhew of a commandment.
Vol. IV. 6 C TiiEY
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They forget that there are fins on the right hand, as well as on the left;

and that the word is double-edged, and cutteth on both fides, as well the

profane tranfgrelTions, as the fuperllitious obfervances. Who doubteth but

that it is as unlawful to fhut where God hath opened, as to open where God
hath fliut ; to bind where God hath loofed, as to loofe where God hath bound ?

Amongft men it is commonly as ill taken to turn back favours, as to difobey

commandments. In this kind of zeal (for example) they have pronounced

generallv, and without difi'erence, all untruths unlawful ; notwithftanding,

that theinidwives aredireftly reported to have been bleffed for their excufe

:

and Rahab is faid by faith to have concealed the fpies; and i'o/oOTo;z's feledted

judgment proceeded upon a fimulation : and our Saviour, the more to touch

the hearts of the two difciples with an holy dalliance, made as if he would

have pa/Ted £ww^z/j. Fartlier, 1 have heard fome fermons of mortification,

which, I think with very good meaning, they have preached out cf their

own experience and exercife, and things in private counfels not unmeet ; but

furely no found conceits, mucli like to Parjbn\ refolution, or not fo good;

apt to breed in men rather weak opinions and perplexed defpairs, than hhal

and true repentance which is Ibught.

Another point of great inconvenience and peril, is to entitle the people

to hear controverlies, and all kinds of dod:rine. They fay no part of the

counfel of God is to be fuppreff.;d, nor the people defrauded : fo as the dif-

ference which the Apoftle nraketh between milk and ftrong meat is con-

founded ; and his precept, that the weak be not admitted unto queflions and

controverfies, taketh no place.

But moft of all is to be fufpedled, as a feed of farther inconvenience, their

manner of handling the fcriptures ; for whilft they feek exprefs fcripture for

every thing ; and that they have, in a manner, deprived themfelves and the

church of a fpecial help and fupport, by embafing the authority of the fathers,

they refort to naked examples, conceited inferences, and forced allulions,

fuch as do ruin all certainty of religion.

Another extremity, is theexceflive magnifying of that, which though it

be a principal and moft holy inftitution, yet hath its limits as all things elfe

have. We fee wherefoever, in a manner, they find in the fcriptures the word

fpoken of, they expound it of preaching ; they have made it, in a manner,

of the effence of the facrament of the Lord's fupper, to have a fermon prece-

dent ; they have, in a fort, annihilated the ufe of liturgies, and forms of di-

vine fervice, although the houfc of God be denominated of the principal,

domus orationii^ a houfe of prayer, and not a houfe of preaching. As for

the life of the good monks and hermits in the primitive church, I know they

will condem a man as half a papifl, if he (hould maintain them as other than

prophane, becaufe they heard no fermons. In the mean time, what preach-

ing is, and who may be faid to preach, they move no queflion ; but (as far as

I fee) every man that prefumeth to fpeak in chair, is accounted a preacher.

But I arn affured, that not a few that call hotly for a preaching miniftry, de-

ferve to be the firft themfelves that fliould be expelled. All which errors and

mifproceedings they do fortify and intrench by an addicted refpedt to their

own opinions, and an impatience to hear contradidlion or argument; yea, I

know foine of them that would think it a tempting of God, to hear or read

what may be faid againft them ; as if there could be a quod bonum ejl, tenete ;

without an omnia probate, going before.

This may fufficc to offer unto themfelves a thought and confideration, whe-

ther in thefe things they do well or no \ and to corrtd: and alTuage the par-

tiality
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t'ulity of their followers. For as for any man that fhall hereby enter into a con-

tempt of their miniftry, it is but his own hardnefs of heart. I know the

work of exhortation doth chiefly reft upon thefe men, and they have zeal

and hate of fin : But again, let them take heed that it be not true which
(;ne of their adverfaries laid, that they have but two fmall wants, knowledge,

and love. And i'o I conclude this point.

The laft point, touching the due publiHiing and debating of thefe con-

trovtrfies, necdcth no long fpeech. This ftrangc abufe of antiques and paf-

quils hath been touched before: fo likewife I repeat that which I faid, that

a charader of love is more proper for debates of this nature, than that of

zeal: As for all diredl or indiredl glances or levels at mens perfons, they were
ever in thefe caufes difallowed.

Lastly, whatfoever be pretended, the people are no meet arbitrators, but

rather the quiet, modeft, and private affemblies, and conferences of the learn-

ed, ^liapudincapacem loquitur^ non difceptat^ jed calumniatur. The prels

and pulpit would be freed and difcharged of thefe contentions ; neither pro-

motion on the one fide, nor glory and heat on the other fide, ought to con-

tinue thofe challenges and cartels at the crofs, and other places: but rather

all preachers, efpecially fuch as be of good temper, and have wifdom with

confcience, ought to inculcate and beat upon a peace filence and furceance.

Neither let tliem fear Solon's law, which compelled in faftions every par-

ticular perfon to range himfelfon the one lide^ nor yet the fond calumny
ot neutrality; but let them know that is true which is faid by a wife man.
That neuters in contentions, are either better or worfe than either fide.

These things have I in all fincerity and fimplicity fet down, touching the

controverfies which now trouble the church of England; and that without

all art and infinuation, and therefore not like to be grateful to either part:

Notwithftanding, I truft what hath been faid fliall find a correfpondence

in their minds which are not imbarked in partiality, and which love the

whole better than a part ; wherefore I am not out of hope that it may do
good; at the leaft I fliall not repent myfelf of the meditation.

CERTAIN
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ry^iiHE unity of your church, (excellent Sovereign) is a thing np lefs

precious than the union of your kingdoms ; being both work?
wherein your happinefs may contend with your wcithinefs. Having

therefore prefume'd, not without your Majcfty's gracious acceptation, to fay

fomewhat of the one ; I am the more encouraged not to be filent in the

other; the rather, becaufe it is an argument that I have travelled in hereto^
Vid. p.458. fore. But Solomon commendeth a word fpoken in feafon, and as our Saviour

(fpeaking of the difcerning of feafons) fiiith. When you fee a cloud rifwg in

the wcji^ youfay it will be ajhoiver : So your Majefty's rifing to this Monar-,

chy in the weft parts of the world, doth promife a fweet and fruitful fliower

of many blefTings upon this church and commonwealth; a fliower of that

influence as the very firft dews and drops thereof, have already layed.the

florms and winds throughout Chriftendom ; reducing the very face otEu-
rope to a more peaceable and amiable countenance. But to the purpoie.

It is very true, that thefe ecclefiaftical matters are things not properly ap-

pertaining to my profefllon ; which I was not fo inconliderate, but to objedt

to myfelf: but finding that it is many times feen- that a man that ftandeth

off, and fomewhat removed from a plot of ground, doth better furvey it and
difcover it, than thofe which are upon it; I thought it not impoflible, but

that I, as a looker on, might caft mine eyes upon feme things which the

ad:orsthemfelves(efpeciallyfome being interefted, fomeled and addicted, fome
declared and engaged) did not or would not fee. 'And that knowing in my
confcience (whcretoGod beareth witnefs) that the things which I fiiall fpeak,

fpring put of no vein of popularity, oftentation, defire of novelty, partiality

to- either fide, difpofuion to intennedle, or any the like leaven; I may con-

ceive hope that what I want in depth of judgment, may be countervailed in

fimplicity and fincerity of affeftion. But of all things this did moft animate

me; that I found in thefe opinions of mine (which I have long held and em-
braced, as may appear by that which I have many years fince written of
them, according to the proportion neverthelefs of my wtaknefs) a confent and
conformity with that which your Majefty hath publiO:ied of your own moft
C:hriftian, moft wife, and moderate fenle, in thefe caufes; wherein you have

well exprefled to the world, that there is infufed in your facred breaft from

God
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God that high principle, and pofition oF government, that you ever hold the

whole more dear than any part.

For who feeth not that many are affedtcd, and give opinion in thcfe mat-
ters, as if" they had not lb much a defire to purge the evil from the good, as

to c(nintenance and protect the evil by the good ? Others fpeak as if their

icopc were only to let forth what is good, and not to leek wliat is poflibic,

which is to vvifli and not to propound. Others proceed as if they had ra-

ther a mind of removing than of reforming ; but howfoever either lide, as

men (though excellent men) Hiall run into extremities; yet your Majelly, as

a moll vviic, equal, and chriilian moderator, isdilpofed to hnd out the gol-

den mediocrity in the cllablifliment of that which is found, and in the repa-

ration of that which is corrupt and decayed. To your princely judgment,
then I do in all humblencfs lubmit whatfoever I iliall propound, otfenng the

f;mie but as a mite, into the treafury ofyour wifdom. For as the allronomers

do well obferve, that when three of the fuperior lights do meet in conjundti-

on, it bringeth forth fome admirable effeds: fo there being joined in your

Majelly :he light of nature, the light of learning, and above all, the light of
God's holy Spirit ; it cannot be but your government mull be as a ijappy

conftcllation over the flates of your kingdon:is. Neither is there wanting co

your Majelly that fourth light, which tliougii it be but a borrowed lipht,

yet is of lingular efficacy and moment added to the reft, which is tiie liphc

of a moft wile and well compounded council ; to vvhofe honourable and grave

wifdoms I do likewife lubmit whatfoever I ftiall fpeak, hopingthac I Ihall not
need to make proteftation of my mind and opinion, tlut unti. your Majefty
doth otherwife determine and order, all adlual and full obedience is to be
given unto eccleliaftical jurifdiftion as it now llanJeth ; and when your Ma-
jefty hath determined and ordered that every good fubjedl ought to reft fa-

tisficd, and apply his obedience to your M.ijefty's laws, ordinances, and royal

commandments; nor of the didike I have of all immodefty, bxtternefs, per-

emptory prefumption, popular handling, and other courfes, tending rather to

rumour and iinpreflion in the vulgar fort, than to likehhood of cffcdl, joined

with oblervation of duty.

But before I enter into the points controverted, I think good to remove
(if it may be) two opinions, which diredly confront and oppone to refor-

mation: the one bringing it to a nullity, and the other to an impolTibility.

The liift is, that it is againft good policy to innovate any thing in church
matters: the other, that all reformation muft be after one platform.

For the firft of thefe, it is excellently laid by the prophet \Statejupervi-
Gs aniiqiuis, & videtc, quacnamjit via rcBa & vera, & ambulate in ea. So
;is he doth not fay. State fuper vias antiqicas, & ambulate in eis: For it is

true, that with all wile and moderate perfons, cuftom and ufage obtaineth

that reverence, as it is fufficient matter to move them to make a ftand, and
to difcover and take a view; but it is no warrant to guide and condudl them :

a juft ground, I fay, it is of deliberation, but not of diredion. But on the
other lide, who knoweth not that time is truly compared to a ftream that

carrieth down frefli and pure waters into that fait fea ofcorruption which en-
vironeth all human a<R;ions? And therefore if man fliall not by his induftry,

virtue, and policy, as it were with the aar, row againft the llream and in-
clination of time; all inftitutions and ordinances, be they never fo pure, will
corrupt and degenerate. But not to handle this matter common-place Likej

I would only ask why the civil ftate fliould be purged and reftored by good
and wholelbme lawF, made every third or fourth year in parliament aftem-

Voi.. IV. 6 D bled;
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bled ; deviflng remedies as fuft as time breedeth mifchief ; and contrariwifc

the ecclefiaftical ftate fliould ftill continue upon the dregs of time, and re-

ceive no alteration now for thefe five and forty years and more? If any man
fliall objed, that if the like intermiffion had been ufed in civil caufes alfo,

the error had not been great: Suiely the vvifdom of the kingdom hath b<cn

otherwifein experience for three hundred years fpace at the Icaft. But if it

be laid to me, that there is a difference between civil caules and ecclefiaftical,

they may as well tell me that churches and chapels need no reparations,

though caftles and houfes do : whereas commonly, to fpeak truth, dilapida-

tions of the inward and fpiritual edifications of the church of God are in all

times as great as the outward and material. Sure I am that the very word

and ftyle of reformation ufed by our Saviour, ab initio nonfuitjic^ was ap-

plied to church matters, and thofe of the higheft nature, concerning the

law moral.

Nevertheless, he were both unthankful and unwife, that would deny

but that the church oi Englatid, during the time of Queen Elizabeth, of

famous memory, did flourifli. If I lliould compare it with foreign churches,

I would rather the comparifon Ihould be in the virtues than as fome make it

in the defedls; rather, I fay, as between the vine and the olive, which fhould

be mofi: fruitful ; and not as between the briar and the thiftle, which {hould

be mofi unprofitable. For that reverence fliould be ufed to the church, which
the good fons of Noah ufed to their father's nakednefs ; that is, as it were

to go backwards, and to help the defeds thereof, and yet to diflemble them.

And it is to be acknowledged, that fcarcely any church, fince the primitive

church, yielded in like number of years and latitude of country, a greater num-
ber of excellent preachers, famous writers, and grave governors : but for the

difcipline and orders of the church as many j and the chiefell: of them, are holy

and good: fo yet, if St. yohji were to indite an epiftle to the church of Eng-
land, as he did to them oi Jf.a, it would fu re have the claufe ; habeo adver-

Jin te paiica. And no more for this point, faving, that as an appendix thereto,

it is not amifs to touch that objeftion, which is made to the time, and not to

the matter 5
pretending, that if reformation were neceffary, yet it were not now

feafonable at your Majelly's firft entrance: yd Hippocrates [znh. Si quid mo-

ves, a prinapio mo've : and the wiidom of all examples do fhew, that the

wifeft princes, as they have ever been the mofI: fparing in removing or alte-

ration of fervants and officers upon their coming in: io for removing of

abufes and enormities; and for reforming of laws, and the policy of their

ftates, they have chiefly fought to ennoble and commend their beginnings

therewith; knowing that the firft imprelTion with people continueth long:

and when men's minds are moft in expedation and fulpence, then are they

beft wrought and managed: and therefore it feemeth to me, that as the

fpring of nature, (I mean the fpring of the year) is the beft time for purging

and medicining the natural body, fo the fpring of kingdoms is the moft pro-

per feafnn for the purging and redifying of politic bodies.

There remaineth yet an objedion, rather offufpicion than ofreafon ; and
yet fuch as I think maketh a great imprefiion in the minds of very wife and
well-affcded perfons; which is, that if way be given to mutation, though

it be in taking away abufes, yet it may fo acquaint men with fweetnefs of

change, as it will undermine the ftability even of that which is found and
good. This furely had been a good and true allegation in the ancient con-

tentions and divifions between the people and the fenate of 2?ow£' ; where

things were carried at the appetites of multitudes, which can never keep

within
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within the compafs of any moderation : but thefe things being with us to

have an orderly pallage under a King who hath a royal power and approved

judgment ; and knovveth as well the meafure of things as the nature ofthem :

. it is fureiy a needlefs fear. For they need not doubt but your Majefly, with

the advice of your council, will difcern what things are intermingled, like

the tares amongfl: the wheat, which have their roots fo enwrapped and en-

tangled, as the one cannot be pulled up without endangering the other, and
what are mingled, but as the chaff and the corn, which need but a fan to

fift and fever them. So much therefore for the firft point of no reforma-

tion to be admitted at all.

For the fccond point ', that there fliould be but one form of difcipline in

all churches; and that impofed by a neceffity of acommandmentandprefcript
out of the word of God: it is a matter volumes have been compiled of, and
therefore cannot receive a brief redargution. I for my part do confefs, that

in revolving the fcriptures, I could never find any fuch thing : but that God
had left the like liberty to the church government, as he had done to the

civil government; to be varied according to time and place and accidents,

which neverthelefs his high and divine providence doth order and difpofe.

For all civil governments are reftrained from God unto the general grounds
of jufticeand manners; but their policies and forms of them are left free:

fo that monarchies and kingdoms, fenates and feignories, popular ftates, and
communalties are lawful, and where they are planted ought to be maintained
inviolate.

So likewifein church matters the fubftance of dodlrine is immutable; and
fo are the general rules of government: but for rites and ceremonies, and for

the particular hierarchies, policies, and difcipline of churches, they be left at

large. And therefore it is good we return unto the ancient bounds of unity
art the church of God ; which was one faith, one baptifm ; and not one hi-

erarchy, one difcipline: and that weobferve the league of Chriftians, as it is

penned by our Saviour ; which is in fubftance of dodrine this : He that is

not with us ^ is againjl us: but in things indifferent, and but of circumftance
this ; He that is not agaijiji us, is ivith us. In thefe things, fo as the gene-
ral rules be obferved; that Chrift's flock be kd ; that there be a fucceffion in

bifhops and minifters, which are the prophets of the New Teftament ; that

there be a due and reverent ule of the power of the keys; that thofe that

preach the gofpel, live of thegofpel; that all things tend to edification ; that

all things be done in order and with decency, and the like : the reft is left

to the holy wifdom and fpiritual difcretion of the mafter builders, and inferior

builders in Chrift's church ; as it is excellently alluded by that father that

noted, that Chrift's garment was without feam ; and yet the church's gar-

ment was of divers colours: and thereupon fetteth down for a rule; in vejh
varietns fit, Jci([iira non fit.

In which variety, neverthelefs, it is a fafe and wife courfe to follow good
examples and precedents; but then by the rules of imitation and example to

confider not only which are beft, but which are the likelieft ; as namely, the

government of the church in the pureft times of the firft good Emperors
that embraced the faith. For the times of perlecution before temporal
princes received our faith, as they were excellent times for do(51:rine and man-
ners, fo they be improper and unlike examples of outward government and
policy. And fo much for this point: now to the particular points of con-
tfoverfies, or rather of reformation.

.1

'

Circum-
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Circumftances in the government of Bi s hops.

XT'IRST therefore, for the government of billiops, Iforniyparf, nor

Wp prejudging the precedents of other reformed churches, do hold it war-

ranted by the word of God, and by the pradtice of the ancient chuich in

the better times ; and much more convenient for kingdoms than parity of

minifters and government by fynods. But then farther, it is to be confidcred,

that the church is not now to plant or builds but only to be pruned from cor-

ruption, and to be repaired and reftored in fome decays.

For it is worth the noting, that the fcripture faith, tranflato facerdo-

tio, neceff'e eft id Icghfiat tranjlatio. It is not pofTible in refpeft of the great

and near fympathy between the ftate civil, and the ffate ecclefiaftical, to

make lo main an alteration in the church, but it would have a perilous ope-

ration upon the kingdoms; and therefore it is lit that controverfy be in peace

and filence.

But there he two circumftances in the adminiftration of biiliops, wherein

I confefs I could never be fatisficd -, the one, the fole exercife of their autho-

rity ; the other, the deputation of their authority.

For the tirfl, the bifliop giveth orders alone, excommunicateth alone,

judgeth alone. Thisfeemeth to be a thing almoft without example in good

government; and therefore not unlikely to have crept in, in the degenerate

and corrupt times. We fee the greatcft Kings and Monarchs have their

councils. There is no temporal court in England oi \\\q. higher fort where

the authority doth refl in one perfon : the King's bench, common pleas, and

the exchequer, are benches of a certain number of judges. The chancellor

of £«^/««(/hathan affiftance of twelve mafters of the chancery. The mafter

of the wards hath a council of the court: fo hath the chancellor of the duchy.

In the exchequer chamber, the Lord Treafurer is joined with the chancellor

and the barons. The Mafters of the rcquefts are ever more than one. The
juftices of affize are two. The Lord Prefidents in the North and in Wales

have councils of divers : the ftar-chamber is an airembly of the King's privy

council, afperfed with the Lords fpiritual and temporal : fo as in the courts

the principal perfon hath ever colleguesor afieflbrs.

The like is to be found in other well-governed commonwealths abroad,

where the jurifdidtion is yet more difperfed ; as in the courts of parliament of

France,^ and in other places. No man will deny hut the afts that pafs the

billiop's jurifdidion are of as great importance as thofe that pafs the civil

courts : for mens fouls are more precious than their bodies or goods, and fo

are their good names. Billiops have their infirmities, and have no excep-

tion from thatgeneral maledidlion which is pronounced againft all men living,

i)ae foliy nam fi occideret, &c. Nay, we fee that the firft warrant in fpiri-

tual caufes is diredled to a number, die ecclefiae; which is not fo in tempo-

ral matters: and we fee that in general caufes of church government, there

are as well affemblies of all the clergy in council?, as of all the flates in par-

liament. Whence fliould this fole exercife ofjurifdidtion come ? Surely I do

fuppofe, and I think upon good ground, that <7^/«/V/o«o« ///;// //rt; and that

the deans and chapters were councils about the fees and chairs of bifliops

at the firft, and were unto them a presbytery or confiftory; and inter-

tneddled not only in the difpofing of their revenues and endowments; but

much more in jurifdidion ecclefiallical. But it is probable, that the deans

and chapters ftuck clofe to the bifliops in matters of profit and the world,

and would not lofe their hold but in matters ofjurifdiilion ; (which they ac-

counted
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counted but trouble and attendance) they fuffered the bifliops to encroach

and ufurpi and (b the one continueth, and the other is loft. And we feo

that the bifliop of Rome, {Fas enim & ab hofie doceriy and no queftion in that

church the firft inftitutions were excellent) performeth all ecclefiaftical jurif-

didtion as in confiftory.

And whereof confifteth this confiftory, but of the parifli priefts of Rotfte^

which term themlelves cardinals, a cardinibus miindi ; becaufe the bifhop

pretendeth to be univerfal over the whole world. And hereof again we fee

many fliadows yet remaining : as, that the dean and chapter pro formay
chufeth the bifliop, which is the higheft point of jurifdidlion : and that the

bifliop when he giveth orders, if there be any minifters cafually prefent, cal-

leth them to join with him in the impofition of hands, and fome other par-

ticulars. And therefore it feemeth to me a thing reafonable and religious,

and according to the firft Inftitution, that bifliops in the greateft caufes; and
thofe which require a fpintual difcerning, namely, in ordaining, fufpending or

depriving minifters in excommunication, (being reftored to the true and proper

ufe, as fliall be afterwards touched) in fentencing the validity of marriages and
legitimations, in judging caufes criminous ; as fimony, inceft, blafphemy, and
the like, (hould not proceed fole and unaflifted ; which point (as I under-

ftand it) is a reformation that may be ^XznitdjineJlrepitu, without any per-

turbation at all : and it is a matter which will give ftrength to the bifliop's

countenance, to the inferior degrees of prelates or minifters, and the better

jfTue or proceeding to thofe caufes that fhall pafs.

And as I wifh this ftrength given to the bifhops by counfel, fo it is not

unworthy your Majefty's confideration, whether you fhall not think fit to

give ftrength to the general council of your clergy, (the convocation-houfe,)

which was then reftrained when the ftate of the clergy was thought a fuf-

pedled part to the kingdom, in regard of their late homage to the bifhop of

Rome-y which ftate now will give place to none in their loyalty and devo-

tion to your Majcfty.

For the fecond point, which is the deputation of their authority, I fee

no perfedt and fure ground for that neither, being fomewhat different from
the examples and rules of government. The bifliop exercifeth his jurifdic-

tion by his chancellor and commifTary official, Qfc. We fee in all laws in the

world, offices of confidence and skill cannot be put over or exercifed by de-

puty, except it be efpecially contained in the original grant; and in that

cafe it is doubtful. And for experience, there was never any chancellor of

England made a deputy ; there was never any judge in any court made a de-

puty. The bifliop is a judge and of a high nature ; whence cometh it that

he fliould depute ? confidering, that all truft and confidence, as was faid, is per-

fonal and inherent; and cannot, nor ought not to be tranfpofed. Surely in

this again, ab initio 7ion fuitjic: but it is probable that bifliops when they

gave themfelves too much to the glory of the world, and became grandees

in kingdoms, and great counfellors to princes, then did they delegate their

proper jurifdidlions as things.of too inferior a nature for their greatnefs : and

then after the fimilitude and imitation of kings and counts palatine, they

would have their chancellors and judges.

But that example of Kings and potentates giveth no good defence. For
the reafons why Kings adminifter by their judges, although themfelves are

fupreme judges, are two : The one, becaufe the offices of Kings are for the

moft part of inheritance; and it is a rule in all laws, that offices of inheri-

tance are rather matters that ground in intereft than in confidence : for as

Vol.. IV. 6 E much



478 OF THE PACIFICATION OF THE CHURCR
much as they may fall ujion women, upon infants, upon liinaticks and idiots,

perfons incapable to execute judicature in peifon; and therefore fucli olhces

by all laws might ever be exercifed and adminiftred by delegation. The fe-

cond reafon is, becaufc of the amplitude of their jurifdidtions; which is as

great as either their birth-right from their anceftors, or their fword-right

from God maketh it. And therefore, if Mojes that was governour over no
great people, and thofe collected together in a camp, and not fcattered in

provinces and cities, himfelf of an extraordinary fpirit, was neverthelefs not

able to fuffice and hold out in perfon to judge the people, but did by the ad-

vice of "Jethro approved from God, fubftitute elders and judges; how much
more other Kings and princes ?

There is a third reafon likewife, tliough not much to the prefent purpofc;

and that is, that Kings either in refpedl of the common-wealth, or of the

greatnefs of their own patrimonies, are ufually parties in fuits; and then their

judges ftand indifferent between them and the fubjedl : but in the cafe of

bifhops, none of thefe reafons hold. For firfl: their othce is elediive, and for

life, and not patrimonial or hereditary; an office merely of confidence, fcience,

and qualification. And for the fecond reafon, it is true, that their jurifdic-

tion is ample and fpacious; and that their time is to be divided between
the labours, as well in the word and dcdrine, as in government and jurifdic-

tion. But yet I do not fee, (fuppofing the bifhops courts to be ufed incor-

ruptly, and without any indirecft courfe held to multiply caufes for gain of

fees) but that the bilhop might very well for caufes of moment, fupply his

judicial fundion in his own perfon. For we fee before our eyes, that one
chancellor of England difpatcheth the fuits in equity of the whole kingdom ;

which is not fo much by reafon of the excellency of that rare honourable

perfon which now holdeth the place : but it was ever fo, though more or

lefs burdenous to the fuitor, as the chancellor was more or lefs able to give

difpatch. And if hold be taken of that which was faid before, that the bi-

loop's labour in the word muft take up a principal part of his time; fol may
fay again, that matters of ftate have taken up moft of the chancellor's time;

having been for the moft part perfons upon whom the Kings of this realm

have moft relied for matters of counfel. And therefore there is no doubt

but the birhop, whofe circuit is lefs ample, and the caufes in nature not fo mul-
tiplying, with the help of references and certificates to and from fit perfons,

for the better ripening of caufes in their mean proceedings, and fuch ordi-

nary helps incident to jurifdidfion, may very well fuffice his office. But yet

there is another help : for the caufes that come before him are thefe : tythes,

legacies, adminiftrations, and other teftamentary caufes; caufes matrimonial,

accufptions againft minifters, tending to their fufpenfion, deprivation, or de-

grading; fimony, incontinency, herefy, blafphemy, breach of the fabbath,.

and other like caufes of fcandal. The firft two of thefe, in my opinion, dif-

fer from the reft ; that is, tythes and teftaments : for thofe be matters of pro-

fit, and in their nature temporal ; though by a favour and connivance of
the temporal juril'dicflion, they have been allowed and permitted to the

courts ecclefiaftical : the one, to the end the clergy might kie for that that

was their fuftcntation before their own judges, and the other in a kind of
piety and religion, which was thought incident to the performance of dead
mens wills. And furely for thefe two the bilhop, in my opinion, may with
lefs danger difchargc himfelf upon his ordinary judges. And I think like-

wife it will fall out, that thofe iiiits are in the greateft number. But for the

reft, which require a Ipiritual fcience and difcretion, in relped of their na-

ture.
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ture, or of the icandal, it were reafon, in my opinion, there were no audi-

ence given but by the bifhop himfclf j he being alfo afiifted, as was touclied

before : but it were neceflary ahb he were attended by his chancellor, or fome
others his officers, being learned in the civil laws, for his better inflrudlion in

points of formality, or the courfes of the court; which if it were done, then

were there lei's ufc of the officials court, whereof there is now fo much com-
plaint: and caufcs ot the nature aiorefaid, being only drawn to the audience

of the biffiop, it would reprefs frivolous and prowling fuits, and give a grave

and incorrupt proceeding to fuch caufes as fliall be fit for the court.

Therf. is a third point alio, not of jurifdiftion, but of form of proceed-

ing, which may deieive reformation : the rather, becaufe it is contrary to

the laws and cuftoms of this land and ftate, which though they do not rule

thofe proceedings, yet may they be advifed with for better diredlions, and
that is the oath ex officio; whereby men are enforced to accufe themfelvesj

and what is more, are fworn unto blanks, and not unto accufations and charges

declared. By the law of England no man is bound to accufe himfclf, in

the highcft cafes of treafon torture is ufed for difcovery, and not for evidence.

In capital matters no delinquent's aniwer upon oath, is required; no, not per-

mitted. In criminal matters not capital, handled in the Star-Chamber, and
in caufes of confcience handled in the chancery, for the moft part grounded

upon truH: and fecrecy, the oath of the party is required. But how.? Where
there is an acculation and an accufer, which we call bills of complaint (from

which the complainant cannot vary, and out of the compafs of the which
the defendant may not be examined) exhibited unto the court, and by pro-

cefs notified unto the defendant. But to examine a man upon oath, out of

the infinuation of fame, or out of accufations fecret and undeclared; though

it have fome countenance from the civil law
3 yet it is fo oppofite ex diame-

tro to the fenfe and courfe of the common law, as it may well receive fome
limitation.

Concerning the Liturgy, the Ceremonies and Subfcription.

TT^ O R the liturgy, great refpecl and heed would be taken, left by inveigh-
1"^ i"g againfl the dumb miniflry, due reverence be not withdrawn from

tlie liturgy. For though the gift of preaching be far above that of read-

ing; yet the acflion of the liturgy is as high and holy as that of the fermon.

It is faid, Domus mea domus orationis vocabitur : the hoiife of prayer ; not the

houfe of preaching: and whereas the Apoflle fiiith, How fhall men call upon

him, on whofn they have not believed'? And how JJ:all they believe iinlefs they

hear ? And how fiall they hear without a preacher ? It appeareth that as

preaching is the more original, fo prayer is the more final ; as the difference

is between the feed and the fruit: for the keeping of God's law, is the fruit

of the teaching of the law, and prayer, or invocation, or divine lervice, or

liturgy, (for thefe be but varieties of terms;) is the inmiediate hallowing of the

name of God, and the principal work of the firft table, and of the great

commandment of the love of God. It is true that the preaching of the holy

word of God is the fowing of the feed ; it is the lifting up of the brazen fer-

pent, the miniflry of faith, and the ordinary means of falvation ; but yet it

is good to take example, how that the beft adions of the worfliip of God
may be extolled exceifively and fuperflitioufly. As the extolling of the fa-

crament, bred the fuperftition of the mafs ; the extolling of the liturgy and

prayers, bred the fuperftition of the monaflical orders and oraifons: and fo

no
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no doubt preaching likewife may be magnified and extolled fuperftitioufly, a^

if all the whole body of God's worfhip fhould be turned into an ear. So as

none (as I fuppofe) of found judgment will derogate from the liturgy, if the

form thereof be in all parts agreeable to the word of God, the example of

the primitive church, and that holy decency which St. Paz,;/ commendeth.

And therefore firft, that there be a fet form of prayer, and that it be not left

either to an extemporal form, or to en arbitrary form. Secondly, that it

confift as well of lauds, hymns, and thankfgivings, as of petitions, prayers,

and fupplications. Thirdly, that the form thereof be quickened with fome

fhortnefs and diverfities of prayers and hymns, and with fomc interchanges

of the voice of tlie people, as well as of the minifler. Fourthly, that it ad-

mit fome diflindions of times, and commemorations of God's principal bene-

fits, as well general as particular. Fifthly, that prayers likewife be appro-

priated to feveral neceflities and occafions of the church. Sixthly, that there

be a form likewife of words and liturgy in the adminiflration of the facra-

ments, and in the denouncing of the cenfures of the church, and other

holy ad;ions and folemnities : thefe things I think will not be much contro-

verted.

But for the particular exceptions to the liturgy in form as it now flandeth,

I think divers of them allowing they were juft, yet they feem not to be

weighty ; otherwife than that nothing ought to be counted light in matters

of religion and piety : as the heathen himfelf could fay, e^iafn "oultufaepe lae~

ditur pietas. That the word (priefl) fliould not be continued, efpecially with

offence, the word (minifter) being already made familiar. This may be faid

that it is a good rule in tranflation, never to confound that in one word in

the tranflation, which is precifely diftinguiflied in two words in the original,

for doubt of equivocation and traducing. And therefore feeing the word
K^e<T%iTco^ and I'fif.V, be always diftinguifhed in the original ; and the one

ufed for a facrificer, the other for a minifter ; the word priefl being qiade

common to both (whatfoever the derivation be) yet in ufe it confoundeth

the minifter with the facrificer. And for an example of this kind, I did ever

allow the difcretion and tendernefs of the RhemiJJ? tranflation in this point;

that finding in the original the word ^.y^-^y^ and never ''f"f, do ever tranflate

charity, and never love, becaufe of the indifferency and equivocation of the

word with impure love.

Touching the abfolution, it is not unworthy confideration, whether it

may not be thought improper and unneceflliry : for there are but two forts

of abfolution ; both fuppofing an obligation precedent : the one upon an ex-

communication, which is religious and primitive; the other upon confefTion

and penance, which is fuperftitious, or at leaft pofitive ; and both particular,

neither general. Therefore fince the one is taken away, and the other hath

its proper cafe, what doth a general abfolution, wherein there is neither pe-

nance nor excommunication precedent? For the church never Icofeth, but

where the church hath bound. And furely I may think this at the firft was

allowed in a kind of fpiritual difcretion, becaufe the church thought the peo-

ple could not be fuddenly weaned from their conceit of aflbyling, to which
they had been fo long accuftomed.

For confirmation to my underftanding, the ftate of the queftion is, whe-
ther it be not a matter miftaken and altered by time; and whether that be

not now made a fubfequent to baptifm, which was indeed an inducement to

the communion. For whereas in the primitive church children were exa-

mined of their faith before they were admitted to the communion, time may
feem
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feem to have turned it to refer as it" it had been to receive a confirmation of

their baptifm.

For private baptifm by women, or lay-perfonp, the bell divines do utterly

condemn it 5 and I hear it not generally defended; and I liuve often marvel-

led, that where the book in the preface to publick baptifm doth acknowledge

that baptifm in the praclice of the primitive church was anniverfary, and but

at certain times ; which Ihcwctli that the primitive church did iK)t attribute

fo much to the ceremony, as they would break an outward and general or-

der for it J
the book fliould afterwards allow of private baptifm, as if the cere-

mony were of tliat neceffity, as the very inftitution which committed bap::i(in

only to the minifters, ihould be broken in regard of the fuppofed ncccifity.

And therefore this point of all others 1 think was but a Concejjum propter dii--

ritiem cordis.

For the form of celebrating rhatrimony, the ringfeemeth to many even of

vulgar fenfe and underllanding, a ceremony not grave, efpecially to be made
(as the words make it) the eflential part of the action, belides Ibme other of

the words are noted in fpeech to be not fo decent and ht.

For mufick in churches j that tliere fliould be finging o^ Pfalms and fpi-

ritual fongs, is not denied : fo the queftion is de modo, wherein if a man will

look attentively into the order and obfervation of it, it is eafy to difcern be-

tween the wifdom of the inftitution, and the excefs of the late times. For
firfl there are no fongs or verfes fung by the quire, which are not fuppofed

by continual ufe to be fo familiar with the people, as they have them witliout

book, whereby the found hurteth not the underftanding ; and thofa which
cannot read upon the book, are yet partakers of the fenfe, and may follow it

with their mind. So again, after the reading of the word, it was thought

fit there fliould be fome paufe for holy meditations, before they proceeded to

the reft of the fervice : which paufe, was thought fit to be filled rather with
fome grave found, than with a ftill filence 5 which was the reafon of the

playing upon the organs after the fcriptures read; all which was decent and
tending to edification. But then the curiofity of divifion and reports, and

' other figures of mufick, have no affinity with the reafonable fervice of God,
• but were added in the more pompous times.

For the cap and furplice, fince they be things in their nature indifferent,

and yet by ibme held fuperftitious ; and that the queftion is between feience

and confcience, it feemeth to fall within the compafs of the Apoftle's rule,

which is, that the fironger do dejcend and yield to the iceaker. Only the

difi:erence is, that it will be materially faid, that the rule holdeth between

private man, and private man ; but not between the confcience of a private

man, and the order of a church. But yet fince the queftion at this time is

of a toleration, not by connivance, which may encourage difobedience, but

by law, which may give a liberty ; it is good again to be advifed whether it

fall not within the equity of the former rule : the rather, becaufe the filencing

of minifters by this occafion, is, in this fcarcity of good preachers, a punilh-

ment that lighteth upon the people as well as upon the party. And for the fub-

fcription, it feemeth to me in the nature of a confeilion, and therefore more
proper to bind in the unity of faith, and to be urged rather for articles of

doftrine, tlian for rites and ceremonies, and points of outward government.

For howfoever politick confiderations and reaibns of ftate may require uni-

formity, yet Chriftian and divine grounds look chiefly upon unity.

Vol. IV. 6F Touching
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Toucliino; a Prcachino; Mlniftry.

To fpeak of a learned miniftry : it is true that the vvorthinefs of the

paftors and minirters is of all other points of religion the moll fumma-
ry J

I do not £\y the greateft, but the moft eftcdlual towards the reft : but

herein to my underftanding, while men go on in zeal to haftcn this work,

they are not aware of as great or greater inconvenience, than that which they

feek to remove^ For while they inveigh againft a dumb miniftry, they make
too eafy and too promifcuous an allowance of fuch as they account preachers;

having not refpedt enough to their learnings in other arts, which are hand-

maids to divinity; not refpctt enough to years, except it be in cafe of ex-

traordinary gift; not refpefl: enough to the gift itfelf, which many times is

none at all. For God forbid, that every man that can take unto himfclf

boldnefs to fpeak an hour together in a church upon a text, {liould be

admitted for a preacher, though he mean never fo well. 1 know there is a

great latitude in gifts, and a great variety in auditories and congregations; but

yet fo as there is- aliqiiid infimtnn, below which you ought not to descend.

For you mull rather leave the ark to Ihake as it fhall pleafe God, than put

unworthy hands to hold it up. And when we are in God's temple, we are

warned rather to put our hands upon our mouthy than to cffcr the facrifice of
fools. And furely it may be juftly thought, that amongft many caufes of
atheifm, which are miferably met in our age ; as fchifms and controverfies,

profane fcoffings in holy matters, and others; it is not the leaft that divers da
adventure to handle the word of God which are unfit and unworthy. And
herein I would have no man miftake me, as if I did extol curious and afiefted

preaching ; which is as much on the other fide to be difliked, and breedeth

atheifm and fcandal as well as the other ; (for who would not be offended

at one that cometh into the pulpit, as if he came upon the ftage to play

parts or prizes?) neither on the other fide, as if I would difcourage any who
hath any tolerable gift.

But upon this point I ground three confiderations : Firft, whether it were

not requifite to renew that good exercife which was pradtifed in this church

fome years, and afterwards put down by order indeed from the church, in

regard of fome abufe thereof, inconvenient for thofe times, and yet againft

the advice and opinion of one of the greateft and graveft prelates of this land,

and was commonly called prophefying, which was this ; that the minifters

v/ithiu a precind: did meet upon a week-day in fome principal town, where
there was fome antient grave minifter that was prefident, and an auditory ad-

mitted of gentlemen, or other perfons of leifure. Then every minifter iuccei^

fively, beginning with the youngeft, did handle one and the fame part of

fcripture, fpending feverally fome quarter of an hour or better, and in the

whole fome two hours : and fo the exercife being begun and concluded with
prayer, and the prefident giving a text for the next meeting, the alTembly

was diifolved. And this was, as I take it, a fortnight's exercile; which, in

my opinion^- was the beft way to frame and train up preachers to handle the

word of God as it ought to be handled, that hath been pradliled. For we
fee orators haVe their declamations, lawyers have their moots, logicians their

Ibphifms ; and every practice of fcience hath an exercife of erudition and ini-

tiation before men come to the life ; only preaching, which is the worthieft,

and wherein it is moft danger to do amils, wantetli an introdudion, and is

Ventured and ruflied upon at the firft : but unto this exercife of the prophecy.
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I would v/ifh thefe two additions: the one, that after this exercife, which
is in feme foit public, there were immediately a private meeting of the fame
minifters, where they might brotherly admonilh the one the other; and
efpecially the elder fort the younger, of any thing that had paffjd in the exer-

cife hi matter or manner unfound and uncomely; and in a word, might mu-
tually ufe fuch advice, inllrudiion, comfort, or encouragement, as occafion

might minifter; for publiclc reprehenfion were to be debarred. The
other addition, that I mean, is, that the fame exercife were ufed in the uni-

• verfities for young divines before they prefumed to preach, as well as in the

country for miniilers. For they have in fome colleges an exercife called a

common place; which can in no degree be fo prolitable, being but the

fpeech of one man at one time. And if it be feared, that it may be occa-

iion to v/het men's fpceches for controVerfies, it is eafily remedied; by fome
ftridt prohibition, that matters of controveriy tending any way to the violat-

ing or di£j'aicting the peace of the church, be not handled or entered into;

which proiiibition, in regard there is ever to be a grave perfon prefident, or

moderator, cannot be frullrated. The fecond confideration is, whether it

were not convenient there fliould be a more cxaiit probation and examina-
tion of minifcers : nahiely, that the Biiliops do not ordain alone, but by
advice ; and then tbit ancient holy order of the church might be revived

:

by the which the birtiop did ordain minilters but at four fet times of the year;

which v/ere called, quatuor tempora; which are now called £OT,^t'r-7£.YVy('^ :

it being thought fit to accompany fo high an adion with general fafling and
priayer, and fermons, and all holy exercifes; and the names likewife of thofe

thatv/ere to be ordained, were publiflied fome days before their ordination:

to the end, exceptions might b3 taken if juft caufe were. The third con-

fideration is, that if the cafe of tlie church of £;?j/^Wbe, that v/ere a com-
putation taken of all the parochian churches, (allowing the union of fuch as

were too fmall and adjacent;) and again a computation to be taken of the

perfons v/ho are worthy to be pallors: and upon the faid account, if it fill

out that there are many more churches than paftors, then of necelfity re-

courfe muft be had to one of thefe remedies; either that pluralities mull: be al-

lowed, (efpecially if you can by permutation make tlie benefices more com-
patible ;) or that there be allowed preachers to have a more general charge^

to fupply and ferve by turn pariflies unfurniflied : for that fome churches fliould

be provided of pallors able to teacli, and others wholly deftitute, feemeth

to me to be againft the communion of Saints and Chrillians, and againll

the pradice of the primitive church»

Touching the abufe of Excommunication.

Excommunication is the greateft judgment upon earth; being that

which is ratified in heaven ; and being a precurlbry or prelufory judg-

ment of tlie great judgment of Chrift in the end of the world. And there-

fore for this to be ufed irreverently, and to be made an ordinaiy procefs, to

lackey up and down for feesj how can it be without derogation to God's ho-
nour, and making the power of the keys contemptible ? I know very well

, the defence thereof, which hath no great force ; that it ilTueth forth not for

the thing itfelf, but for the contumacy. I do not deny, but this judgment
is, as I faid before, of the nature of God's judgments; of the which it is a

model. For as the judgment of God taketh hold of the lead fin of the im-
penitent, and taketh no hold of the greateft fin of the convert or penitent

;

fo
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fo excommunication may in cafe 'iffuc upon the fmallcft offence» and in cafe

not iffue upon the greateft: but is this contumacy fuch a contumacy as ex-

communication is now ufcd for? For the contumacy muft be fiich as the

party (as far as the eye and wilclom of the church can difccrn) iwndeth in

itate of reprobation and damnation : as one that for that time feemcth given

over to hnal impenitency. Upon this obfervation I ground two confidcra-

tions : the one, that this ccnfure be reftored to the true dignity and ufe there-

of} which is, that it proceed not but in caufes of great weighty and that ii^

be decreed not by any deputy or fubftitute of the bifliop, but by the bifhop

in perfon; and not by liim alone, but by the bifliop afiilled.

The other confideration is, that in lieu thereof, there be given to the

ecclefiaftical court fome ordinary procefs with fuch force and coercion as ap-

pertaineth ; that fo the dignity of fo high a (entence being retained, and the

i^eceffity of mean procefs fupplied, the church may he indeed re/tored to the

ancient vigour and fplendour. To this purpofe, join'd with fome other holy

and good purpofes, was there a bill drawn in parliament, in the three and

twentieth year of the reign of the Queen deceafed ; wliich was the graved

parliament that I have known; and the bill recommended by the gravefl

counfellor of eftate in parliament; though afterwards it was llayed by the

iQueen's fpecial commandment, the nature of thofe times confidered.

Touching Non-Refidents, and Pluralities.

FOR non-refidence, except it be in cafe of neceflary abfence, it

feenieth an abufe drawn out of covetoufnels and llodi : for that men
Ihould live of the flock, that they do not feed, or of the altar at which

they do not ferve, is a thing that can hardly receive juft defence ; and to ex-

ereife the office of a paftor, in m.atter of the word and dodlrine by deputies,

is a thing not warranted, as hath been touched before. The queitions upon

this point do arife upon the cafes of exception and excufation, which fhall

be thought reafonable and fufficient, and which not. For the cafe of chap-

lains, let me fpeak that with your Majefty's pardon, and with reverence to-

wards the other peers and grave perfons, whofe chaplains by ftatutes are

privileged : I fliould think, that the attendance which chaplains give to your

Majefty's court, and in the houfes and families of their lords, were a jufter

reafon Avhy they fhould have no benefice, than why they fliould be qualified

to have two: for, as it ftandeth with chriftian policy, that fuch attendance

be in no wife neglected; becaufe that good, which enfueth thereof to the

church of God, may exceed, or countervail that which may follow of their

labours in any, though never fo large a congregation; fo it were reafonable

that their maintenance fliould honourably and liberally proceed thence,

whence their labours be employed. Neither are there wanting in the church,

dignities and preferments not pined with any exadt cure of fouls ; by which,

and by the hope of which fuch attendants in ordinary (who ought to be, as

foi- the moft part they are, of the beft gifts and fort) may be farther en-

couraged and rewarded. And as for extraordinary attendants, they may
very well retain the grace and countenance of their places and duties at

times incident thereunto, without difcontinuance or non-refidence in their

partoral charges. Next, for the cafe of intending ftudies in the univerfities,

it will more ealily receive an anfwer ; for ftudies do but ferve and tend to

the pradice of thofe ftudies : and therefore for that which is moft principal

and final to be left undone, for the attending of tliat which is ful3fervient

and
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and fubmlnillrani:, (eemeth to be againd: proportion of reafon. Neither do

I fee, but tlwt they proceed right well in all knowledge, which do couple

ftudy with their practice; and do not firft fl:udy altogether, and then p:ac-

tife altogether; and therefore they may very well fludy at their benefices.

Thirdly, for the call- of extraordinary fervice of the church j as if fbme pa-

flor be fent to a general council, or here to a convocation ; and likewife for

the cafe of necefhty, as in the particular of infiirmity of body, and the like,

no man will contradict, but that there may be fome fubftitutioii for fuch a

time. But the general cafe of neceflity is the cafe of pluralities; the want
of pallors and infufficiency of livings confidered, pojito, that a man dotli

faithfully and inceflantly divide his labours between two cures; which kind

of neceflity I come now to fpeak of in the handling of pluralities.

For pluralities, in cafe the number of able minifters were fufficient, and
the value of benefices were fufficient, then pluralities were in no fort toler-

able. But we mull; take heed, we defire not contraries. For to defire that

every paridi fliould be furniflied with a fufficient preacher, and to defire that

pluralities be forthwith taken away, is to defire things contrary; confidering,

de faclo, there are not fuflicient preachers for every parifli : whereto add like-

wife, that there are not fufficient living and maintenance in many pariffies, to

maintain a preacher ; and it maketh the impoffibility yet much the greater.

The remedies w r^rw;?; ;Z(7/z^rrt are but three; union, permutation, and fupply.

Union of fuch benefices as have the living too fmall, and the parifh not too

great, and are adjacent. Permutation, to make benefices more compatible,

though men be over-ruled to ibme lols in changing a better for a nearer.

Supply, by ftipendiary preachers, to be rewarded with fome liberal ftipends,

to j'upply, as they may, fuch places which are unfurnifhed of fufficient pa-

ftors: As Queen Elizabeth, among ft other her gracious adls, did ere£l cer-

tain of them in LancaJJ.vrc; towards which penfions, I fee no reafon but

reading miniflers, if they have rich benefices, iliould be charged.

Touching the Provifion for fufficient Maintenance in the

Church.

Touching church-maintenance, it is well to be weighed what is jure

diviiw, and what jure pojjtivo. It is a conftitution of the divine law,

from which human laws cannot derogate ; that thofe which feed the flock,

(hould live of the flock; that thofe that ferve at the altar, fhould live of the

altar; that thofe which difpenfe fpiritual things, fliould reap temporal things

;

of which it is alfo an appendix, that the proportion of this maintenance be

not fmall or neceffitous, but plentiful and liberal. So then, that all the

places and offices of the church be provided of fuch a dotation, that they

may be maintained, according to their feveral degrees, is a conftitution per-

manent and perpetual: but for particularity of the endowment, whether it

ihould confift of tithes, or lands, or penfions, or mixt, might make a que- _

flion of convenience, but no queftion of precife neceliity. Again, that the

cafe of the church de faBo is fuch, that there is v>^ant in the church of patri-

mony, is confelfcd. For the principal places, namely, the bilhop's livings,

are in fome particulars not fufficient; and therefore enforced to be fupplied

by toleration of commendams, things of themfelves unfit, and ever held of no

good report. And as for the benefices and pafl:ors places, it is manifeft that

very many of them are very weak and penurious. On the other fide, that

there was a time when the church was rather burthened with fuperfluity.

Vol. IV. 6G than
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than with lack that is likewlfe apparent; but it is long fince; lb as the fault

was in othersj the want redoundeth unto us. Again, that it were to be

wiflied that impropriations were returned to the church as the moft pro})er

and natural endowments thereof, is a thing likcwU'e wherein men's judg-

ments will not much vary. Nevcrthelefs, that it is an impoirihility to prcj-

eeed now, either to their refumption or redemption, is as plain on tlie other

fide. For men are flated in them by the higheft affurance of the king-

dom, which is, adt of parliament; and the value of tliem amounteth much
above ten fubfidies; and the reftitution muft of neceffity pafs tlieir hands, in.

whofe hands they are now in polTeffion or intereft.

But of thefe things which arc manifeftly true, to infer aiid ground fomt

conclufions. Firft, in mine own opinion and fenfc, I mud coiuefe, (let me
fpeak it with reverence) that all the parliaments fuice 27 and 3 1 of Henry

VIII. (v/ho gave away impropriations from die church) feeni to me to Hand

m a fort obnoxious, and obliged to God in confcience to do foniewhat ti)r

the church, to reduce the patrimony thereof to a competency. For fmcc

they have debarred Chrill's wife of a great part of her dowiy, it were rea-

fon they made her a competent jointure. Next to fay, that impropriations

iliould be only charged, that carrieth neither podibility nor reafon. Not
poflibility, for the reafons touched before : not reafon, becaufe if it be con-

ceived, that if any other perfon be charged, it Ihoidd be a re-charge, or

double-charge, inafmuch as he payeth tythes already, tliat is a thing mif-

taken. For it mufi: be remembred, that as the realm gave tythes to the

church, fo the realm fince again hath given tythes away from the church

unto the King, as they may give their eighth flieaf or ninth flieaf. And
therefore the firft gift being evacuated, it cannot go in defeafcnce or dil-

charge of that perpetual bond, wherewith men are bound to maintain God's

minillers. And (o we fee in example, that divers godly and well dilpofed

perfons, not impropriators, are content to encreafe their preachers livings;

which, though in law it be but a benevolence, yet before God it is a con-

fcience. Farther, that impropriation fliould not be foniewhat more deeply

charged than other revenues of like value, methinks cannot well be denied,

both in regard of the antient claim of the church, and the intention of the

firft giver : and again, becaufe they have palfed in valuation between .man

and man, foniewhat at the lefs rate, in regard of the faid pretence or claim

of the church in confcience before God. But of this point, touching cliurch-

maintenance, I do not think fit to enter into farther piarticularity, but referve

the fame to a fitter time.

Thus liave I in all humblenefs aad fincerity of heart, to thebeft of my
underftanding, given your Majefty tribute of my cares and cogitations in

this holy bufinefs, fo highly tending to God's glory, your Majefty'i honour,-

and the peace and welfare of your Urates : Inlbmuch, as I am perfuaded,

that the papilb themfelves fhould not need fo much the feverity of penal

laws, if the fword of the fpirit were better edged by ftrengthening the au-

thority, and fuppreifing the abufes in the church.

T o conclude^ renewing my moft humble fubmiifion of all that I have

faid to your Majefly's moft high wifdom : and again, moft humbly craving

pardon for any errors committed in this writing ; which the fame \^eaknels

of judgment that fuffered me to commit them, would not fuffer me to dil-

cover them, I end with my devout and fervent prayer to God ; that as he

hath made your Majefty the corner-ftone, in joining your two kingdoms,

fo
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fo you may be alio as a corner-ftonc to unite and knit togctlicr tlicfc dif-

ferences in the church of God; to whofe heavenly grace and never-er-

ring direftion, I commend your MajcHy's facred perfon, and all your do-

ings.

A Prayer or Psalm made by the Lord BACON,
Chancellor of Emland.o

MOST gracious Lord God, my merciful Father, from my youth up,

my Creator, my Redeemer, my Comforter. Thou, O Lord,

founded and fearchefl the depths and fecrets of all hearts: thou

acknowledge]! the upright of heart : thou judgefh the hypocrite : thou pon-

dereft mens thoughts and doings as in a balance: thou meafureft their in-

tentions as with a line ; vanity and crooked ways cannot be hid from thee.

Remember, O Lord, how thy fervant hath walked before thee : remem-
ber what I have firil fought, and what hath been principal in my inten-

tions. I have loved thy affemblies: I have mourned for the divifions of thy

church: I have delighted in the brightnefs of thy f^n(Suary. This vine which
thy right hand hath planted in this nation, I have ever prayed unto thee,

that it might have the rirft and the later rain ; and that it might ftretch her

branches to the feas and to the floods. The flate and bread of the poor

and oppreffed have been precious in mine eyes : I have hated all cruelty and
hardnefs of heart : I have (though in a defpifed weed) procured the good of

all men. If any have been my enemies, I thought not of them; neither hath

the fun almoft fet upon my difpleafure ; but I have been as a dove, free from
fuperfiuity of malicioufnels. Thy creatures have been my books, but thy

fcripturcs much more. I have fought thee in the courts, helds, and gar-

dens, but I have found thee in thy temples.

Thousands have been my iins, and ten thoufinds my tranfgreflions ; but

thy fuidtifications have remained with mc, and my heart (through thy grace)

liath been an unquenched coal upon thine altar. O Lord, my flrength, I

have fince my youth met with thee in all my ways, by thy fatherly compaf-
fions, by thy comfortable chaftifements, and by thy moft vifible providence.

As thy favours have encreafed upon me, lb have thy corredlions; fb as thou

haft been always near me, O Lord ; and ever as my worldly bleflings were
exalted, fo fecret darts from thee have pierced me; and when I have af-

ccndcd before men, I have defcended in humiliation before thee. And now,
\vhcn I thought moft of peace and honour, thy hand is heavy upon me, and
hath humbled me according to thy former loving-kindnefs, keeping me ftill

in thy fatherly fchool, not as a baftard, but as a child. Juft are thy judg-

ments upon me for my fins, which are more in number than the fands of
the fea, but have no proportion to thy mercies; for what are the fands of

the fea, earth, heavens^ and all thefe are nothing to thy mercies. Befides

my innumerable fins, I confefs before thee, that I am debtor to thee for the

gracious taleiat of thy gifts and graces, which I have neither put into a nap-

kin, nor put it (as 1 ought) to exchangers, where it might have made beft

profit, but mifpent it in things for which I was leaft fit : lb I may truly lay,

my foul hath been a ftranger in the courfe of my pilgrimage. Be merciful

unto me, O Lord, for my Saviour's fake, and receive me into thy bofom,
or guide me in thy ways.

The
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The Student's Prayer. Remains, pag. i8r.

TO God the Father, God the Word, God the Spirit, we pour forth

mod humble and hearty fupplications ; that he remembririg the ca-r

kmities cf mankind, and the pilgrimage of this our life, in which we wear

out days few and evil, would pleafe to open to us new refrefliments out of

the fountains of his good nefs, for the alleviating of our miferies. This alfo

we humbly and earneftly beg, that human things may not prejudice fuch as

are divine; neither that from the unlocking of the gates of fenfc, and the

kindling of a greater natural light, any thing of incredulity, or intelledual

night, may arife in our miixis towards divine myfteries. But rather, that by

our mind thoroughly cleanfed and purged from fancy and vanities, and yet

fubjedl and perfedly given up to the divine oracles, there may be given imto

faith the things tkit are faith's. Amen.

The Writer's Prayer.

THOU, O Father, who gaveft the vifible light as the firft-born of thy

creatures, and didft pour into man the intelledual light as the top

and confummation of thy workmanfhip, be pleafed to proteft and govern this

work, which coming from thy goodnefs, returneth to thy glory. Thou
after thou hadft review'd the works which thy hands had made, beheldeft

that every thing was very good, and thou' didft reft with complacency in

them. But man refleding on the works which he had made, faw that all

was vanity and vexation of fpirit, and could by no means acquiefce in them.

Wherefore if we labour in thy works with the fvveat of our brows, thou

wilt make us partakers of thy vifion and thy fibbath. We humbly beg that

this mind may be ftedfaftly in us ; and that thou, by our hands, and alfo by

the hands of others, on whom thou fhalt beftow the fame fpirit, wilt pleale

to convey a largefs of new alms . to thy family of mankind. Thefe things,

we commend to thy everlafting love, by our Jefus, thy Chrift, God with us.

Amen.

THE
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RIGHT HONOURABLEFRANCIS
Lord FERULAMy Vifcount ST.JLEAN,

To his very good Friend,

My. GEORGE HERBERT.

THE pains that it pleafed you to take about fome of my writings, I

cannot forget; which did put me in mind to dedicate to you this

poor exercife of my licknefs. Befides, it being my manner for de-

dications, to choofe thofe that I hold moft fit for the argument, I tliought,

that in refpedt of divinity and poefy met, (whereof the one is tlie matter^

the other the flyle of this httle writing,) I could not make better choice: So,

with fignification of my love and acknowledgment, I ever refl

Tour aff'eSlionate Friend,

FR. ST.ALBAN.

Vol. IV. 6H THE
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FIRST PSALM.
WHO never gave to wicked reed,

A yielding and attentive ear

:

Who never finners paths did tread,

Nor fate him down in fcorners chair

:

But maketh it his whole delight.

On law of God to meditate

;

And therein fpendeth day and night j

That man is in a happy ftate.

He fhall be like the fruitful tree,

planted along a running fpring.

Which in due feafon, conftandy,

A goodly yield of fruit doth bring.

Whofe leaves continue always green.

And are no prey to winter's power

:

So fhall that man not once be feen

Surprized with an evil hour.

With wicked men it is not ib.

Their lot is of another kind

:

All as die chafF, which to and fro.

Is tofs'd at mercy of the wind.

And when he fhall in judgment plead,

A cafcing fentence bide he muft

:

So fliall he not lift up his head,

In the affembly of the juft.

For why? the Lord hath fpecial eye.

To be the godly's flay at call

:

And hath given over, righteoufly,

The wicked man to take his fall.

The Tranflation of P s a l m xii.

HELP, Lord, for godly men have took their flight.

And left the earth to be the wicked's den

:

Not one that flandeth fafl to truth and right.

But fears, or feeks to pleafe, the eyes of men.
When one with other falls in talk apart.

Their meaning goeth not with their words, in proof;

But fair they Hatter, with a cloven heart.

By pleafing words, to w^ork their own behoof,

But
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But God cut off the lips, that are all fet,

To trap th; harmlcls foul, that peace hath vow'di
And pierce the tongues, that feek to counterfeit

The confidence of truth, by lying loud :

Yet fo they think to reign, and work their will

By futtle fpeech, which enters every where

;

And fay, our tongues are ours, to help us flill.

What need v/e any higher power to fear ?

Now for the bitter fighing of the poor.

The Lord hath faid, I will no more forbear.

The wicked's kingdom to invade and fcour.

And fet at large the men reftrain'd in fear.

And fure the word of God is pure and fine,

And in the trial never lofeth weight;

Like noble gold, which fince it left the mine.

Hath feven times paffed through the fiery ftrait.

And now thou wilt not firft thy word forfake.

Nor yet the righteous man that leans thereto

;

But wilt his fafe protedlion undertake.

In fpight of all their force and wiles can do.

And time it is, O Lord, thou didft draw nigh;

The wicked daily do enlarge their bands

;

And that which makes them follow ill a vie.

Rule is betaken to unworthy hands.

The Tranflation of Psalm xc.

OLord, thou art our home, to whom we fly.

And fo hafl always been from age to age;

Before the hills did intercept the eye.

Or that die frame was up of earthly ftage

!

One God thou wert, and art, and ftill {halt be;

The line of time, it doth not meafure thee.

Both death and life qbey thy holy lore.

And vifit in their turns, as they are fent;

A thoufand years with thee, they are no more
Than yefterday, which, ere it is, isfpent:

Or as a watch by night, that courfe doth keep.

And goes, and comes, unwares to them that lleep.

Thou carrieft man away as with a tide

:

Then down fwim all his thoughts, that mounted high;

Much like a mocking dream, that will not bide.

But flies before the fight of waking eye

;

Or as the grafs, that cannot term obtain.

To fee the fummer come about again.

At
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At morning, fliir it muflers, on the ground.

At even it's cut down, and laid along:

And though it fpared were, and favour found,

The weather would perform the mower's wrong

:

Thus haft thou Ivang'd our life on brittle pins,

To let us know it will not bear our fins.

Thou burieft not within oblivion's tomb
Our trefpalTes, but entcreft them aright;

Even thofe that are conceiv'd in darknefs' womb.
To thee appear as done at broad day-light.

As a tale told, which fometimes men attend,

And fometimes not, our life fteals to an end.

The life of man is threefcore years and ten.

Or if that he be ftrong, perhaps fourfcore.

Yet all things are but labour to him then,

New forrows ftill come on, pleafures no more;

Why fliould there be fuch turmoil and fuch ftrlfe

To fpin in length this feeble line of Ufe ?

But wlio confiders duly of thine ire ?

Or doth the thoughts thereof wifely embrace ?

For thou, O God, art a confaming fire,

Frail man, how can he ftand before thy face ?

If thy difpleafure thou doft not refrain,

A moment brings all back to duft again.

Teach us, O Lord, to number well our days.

Thereby our hearts to wifdom to apply;

For that which guides man beft in all his ways.

Is meditation of mortality.

This bubble light, this vapour of our breath.

Teach us to confecrate to hour of death.

Return unto us. Lord, and balance now
With days of joy, our days of miferyj

Help us right foon, our knees to thee we bow.
Depending wholly on thy clemency;

Then fhall thy fervants both with heart and voices

All the days of their life in thee rejoice.

Begin thy work, O Lord, in this our age.

Shew it unto thy fervants that now live

;

But to our children raife it many a ftage.

That all the world to thee may glory give.

Our handy-work likewife, as fruitftil tree,

Let it, O LorI, blefled, not blalled be.

The
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The Tranflatlon of Psalm civ.

FAther and King of powers, both high and low,

Whofe founding fame all creatures ferve to blow j

My foul fliall with the reft ftrike up thy praife.

And carol of thy works, and wondrous ways.

But who can blaze thy beauties, Lord, aright ?

They turn the brittle beams of mortal fight.

Upon thy head thou wear'ft a glorious crown.

All fet with virtues, polilh'd with renown :

Thence round about a filver veil doth fall

OF cryftal light, mother of colours all.

The compafs heaven, fmooth without grain, or foldj

All iet with fpangs of glitt'ring ftars untold,
^

And ftripe'd with golden beams of power unpent,

Is raifed up for a removing tent.

Vaulted and arched are his chamber beams.

Upon the feas, the waters, and the ftreams:

The clouds as chariots fwift do fcour the fky

;

The ftormy winds upon their wings do fly.

His angels fpirits are, that wait his will,

As flames of fire his anger they fulfil.

In the beginning with a mighty hand.

He made the earth by counterpoife to ftand

;

Never to move, but to be fixed ftill

;

Yet hath no pillars but his facred will.

This earth, as with a veil, once cover'd was.

The waters over-flowed all the mafs

:

But upon his rebuke away they fled.

And then the hills began to fliew their headj

Tlie vales their hollow bofoms opened plain.

The ftreams ran trembling down the vales again

:

And that the earth no more might drowned be

He fet the fea his bounds of liberty

;

And though his waves refound, and beat the fhore.

Yet it is bridled by his holy lore.

Then did the rivers feek their proper places.

And found their heads, their ilTues, and their races;

The fprings do feed the rivers all the way.

And fo the tribute to the fea repay

:

Running along through many a pleafant field,

Much fruitfulnefs unto the earth they yield j

That know the beafts and cattle feeding by.

Which for to flake their thirft do thither hie.

Nay^ defcrt grounds the ftreams do not forfake.

But through the unknown ways their journey take

:

The afles wild that hide in wildernefs,

Do thither come, their thirft for to refrefti.

The ftiady trees along their banks do fpring.

In which the birds do build, and fit, and finj;

Vol. IV. 61 Stroking
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Stroking the gentle air with pleafant notes,

Plaining or chirping through their warbling tliroats.

The higher grounck, where waters cannot rife.

By rain and dews arc water'd from the fkics

;

Caufing the earth put forth the grafs for hearts.

And garden herbs, ferv'd at the greateft feafts

;

And bread that is all viands firmament.

And gives a firm and folid nouriflimcnt

;

And wine man's fpirits for to recreate

;

And oil his face for to exhilarate.

The fappy cedars tall like fbtely towers,

High flying birds do harbour in their bowers

;

The holy ftorks that are the travellers,

Choofe for to dwell and build within the fire^

The climbing goats hang on fteep mountains fide;

The digging conies in the rocks do bide;

The moon, fb conftant in inconftancy.

Doth rule the monthly feafons orderly
j

The fun, eye of the world, doth know his race.

And when to fhew, and when to hide his face.

Thou makefl darknefs, that it may be night.

When as the favage beafls that fly the light,

(As confcious of man's hatred) leave their den.

And range abroad, fecur'd from fight of men.
Then do the forefts ring of lions raaring.

That afk their meat of God, their ftrength reftoring;

But when the day appears, they back do fly.

And in their dens again do lurking lie.

Then man goes forth to labour in the field.

Whereby his grounds more rich encreale may yield.

O Lord, thy providence fufficeth all.

Thy goodnefs not reflrain'd but general

Over thy creatures, the whole earth doth flow

With thy great largefs pour'd forth here below.

Nor is it earth alone exalts thy name.

But feas and ftreams likewife do Ipread the fame.

The rowling feas unto the lot doth fall.

Of hearts innumerable, great and fmall

;

There do the rtately fliips plow up the floods.

The greater navies look like walking woods;
The fifhes there far voyages do make.

To divers fhores their journey they do take;

There haft thou fet the great Leviathan,

That makes the feas to feeth like boiling pan

;

All thefe do afk of thee their meat to live

Which in due feafon thou to them doft give.

Ope thou thy hand, and then they have good £ire

;

Shut thou thy hand, and then they troubled are.

All life, and fpirit, from thy breath proceed.

Thy word doth all things generate and feed

;

If thou withdraw'ft it, then they ceafe to be.

And ftrait return to duft and vanity;

But
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But when thy breath thou doft fend forth again.

Then all things do renew, and fpring amain;

So that the earth, but lately defolate,

Doth now return unto the former ftate.

The glorious Majefly of God above.

Shall ever reign, in mercy, and in lovc;

God fliall rejoice, all his fair works to fee,

For, as they come from him, all perfed be.

The earth ihall quake, if aught his wrath provoke.

Let him but touch the mountains, they fliall fmoke.

As long as life doth lafl:, I hymns will fing.

With chearful voice, to the eternal King

;

As long as I have being, I will praife

The works of God, and all his wondrous ways.

I know that he my words will not delpife,

Thankfgiving is to him a facrifice.

But as for finners, they fliall be defl:roy'd

From off the earth, their places fliall be void.

Let all his works praife him with one accord;

Oh praife the Lord, my foul; praife ye the Lord!

The Tranflation of Psalm cxxvi.

WHEN God return'd us gracioufly

Unto our native land.

We feem'd as in a dream to be.

And in a maze to ftand.

The heathen likewife they could fay.

The God, that thefe men ferve.

Hath done great things for them this day.

Their nation to preferve.

Tis true, God hath pour'd out his grace

On us abundantly.

For which we yield him pfalms, and praife.

And thanks, with jubilee,

O Lord, turn our captivity.

As winds that blow at fouth.

Do pour the tides with violence

Back to the rivers mouth.

Who fows in tears, fliall reap in joy.

The Lord doth fo ordain;

So that his feed be pure and good.

His harveft fliall be gain.

The



49^ A TRANSLATION OF CERTAIN PSALMS.

The Tranflation of Psalm cxxxvii.

WHEN as we fat all £id and defolatc,

By Babylon, upon the river's fide,

Eas'd from the tafks, which in our captive ftate^ '%

We were enforced daily to abide,

Our harps we had brought with us to tlie field.

Some folace to our heavy fouls to yield.

But foon we found we fail'd of our account,

For when our minds fome freedom did obtain,

Straitways the memory of Sion Mount,

Did caufe afrefli our wounds to bleed again

;

So that with prefent griefs, and future feare.

Our eyes buril forth into a ftream of tears.

As for our harps, fince forrow flruck them dumb.

We hang'd them on the willow trees were near;

Yet did our cruel liiafters to us come,

Afliing of us fome Hebrew fongs to hear;

Taunting us rather in our mifery.

Than much delighting in our melody.

Alas (faid we) who can once force or frame.

His grieved and opprefl'ed heart to fing

The praifes of yehovah's glorious name,

In banifhment, under a foreign King ?

In Sion is his feat and dwelling-place.

Thence doth he ihew the brightnefs of his face,

yerufakm, where God his throne hath fet.

Shall any hour abfent thee from my mind ?

Then let my right hand quite her fldll forget.

Then let my voice and words no pafiage find

;

Nay if I do not thee prefer in all,

That in the compals of my thoughts can fall.

Remember thou, O Lord, the cruel cry

Of Edovii children, which did ring and found.

Inciting the Chaldeans cruelty,

Down with it, down with it, even unto the ground--

in that good day repay it unto them
When thou fhalt vifit thy JeruJ'aktn.

And thou, O Babylon, flialt have thy turn-

By iufl revenge, and happy fhall he be.

That thy proud walls and tow'rs fhall wafle and burn^

And as thou didfl by us, fo do by thee.

Yea happy he, that takes thy childrens bones.

And dalheth them againfl the pavement Hones,-

Tha
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The Tranilation of P s a l m cxlix.

Sing z new fong to our God above,

Avoid profane ones, 'tis for holy quire

:

Let I/'rael fing fongs of holy love

To him that made them, with their hearts on fire i

Let Sion's fons lift up their voice, and fing

Carols and anthems to their heavenly King.

o

Let not your voice alone his praife forth tell.

But move withal, and praife him in the dance;

Cymbals and harps let them be tuned well,

'Tis he that doth the poor's eflate advance

:

Do this not only on the folemn days^

But on your fecret beds your fpirits raile.

O let the faints bear in their mouth his praife.

And a two-edged fword drawn in their hand.

Therewith for to revenge the former days.

Upon all nations that their zeal withfland;

To bind their Kings in chains of iron ilrong,

And manacle their nobles for their wrong.

Expedl the time, for 'tis decreed in Heaven,

Such honour fhall unto his faints be given.

Vol. IV. 6 K PIECES
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ASCRIBED TO

LORD BACON,
Publifhed in his Re77iams in 1648, in Quarto.

An Explanation what manner of Perfons thofe

Ihould be that are to execute the Power or Or-

dinance of the King's Prerogative.»

i.f n AHAT abfolute prerogative, according to the King's pleafure, re-

I vealed by his laws, niay be exercifed and executed by any fub-

-^ jeft, to whom power may be given by the King, in any place

of judgment or commiffion, wliich the King by his law hath ordained : in

which the judge fubordinate cannot wrong the people, the law laying down
a meafure by which every judge fhould govern and execute ; againft which
law, if any judge proceed, he is by the law queflionable, and punifhable for

his tranfgrellion.

In this nature are all the judges and commiflioners of the land, no other-

wife than in their courts, in which the King in perfon is fuppofed to fit,

who cannot make tliat trefpafs, felony, or treafon, which the law hath not

made fo to be, neither can punifli the guilty by other punifliment than the

laws have appointed.

This prerogative or power as it is overall the fubjefts, fo being known
by the fubjedls, they are without excufe if they offend, and fuffer no wrong
if they be juftly puniflied; and by this prerogative the King governeth all

forts of people according unto known will.

2. The abfolute prerogative, which is in Kings according to their private

will and judgment, cannot be executed by any fubjed: ; neither is it poffible

to give fuch power by commiffion, or fit to fubjed; the people to the lame

:

for the King, in that he is the fubftitute of God immediately, the father

of his people, and head of the commonwealth, hath, by participation with

God, and with his fubjedts, a difcretion, judgment, and feeling love towards

thofe over whom he reigneth, only proper to himfelf, or to his place and

perfon ; who feeing he cannot in any others infufe his wifdom, power, or

gifts, which God, in refpedl of his place and charge, hath enabled him
withal, can neither fubordinate any other judge to govern by that knowledge,

which
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which the King can no otlicrvvile thun by his known will participate unto

him: and if any (lich fubordinate judge (liall obtain conimifllon act:ording to

die difcretion of fuch judge to govern the people, that judge is bound to

think, that to be his Ibundcfl difcretion, which tlic law (in wliich is the

King's known will) fliewcth unto him to be that jullice wliicli he ought to

adminifter ; otherwife he might fecm to efteem himfelfabove the King's law,

who will not govern by it, or to have a power derived from other than from
the King, which in the kingdom will adminifter juftice contraiy unto the

juftice of the land: neither can fuch a judge or commiihoner, under the

name of the King's authority, Ihroud his own high adlion, feeing the con-

fcience and difcretion of every man is particular and private to himfelf, fo as

the difcretion of the judge cannot be properly or poffibly the dilcretion or

the confcience of the King ; and if not his dilcretion, neither the judgqient

that is ruled by another man's only.

Therefore it may feem they rather defire to be Kings, than to rule the

people under the King, which will not adminifter juftice by law, but by their

own will.

3. This adminiftration inafubjedl is derogative to the King's prerogative j

for he adminiftreth juftice oat of a private direction, being not capable of a

general dired:ion how to ufe the King's fubjeds at pleaiure, in caufcs of par-

ticular refpedt; which if no other than the King himfelf can do, how can it

be fo that any man fliould delire that which is unfit and impofhble, but that

it muft proceed out of fome exorbitant affedrion ? the rather, feeing fuch places

be full of trouble, and altogether unneceflary, no man will feek to thruft him-
felf into them but for hopes of gain. Then is not any prerogative oppugned,

but maintained, though it be deftied, that every fubordinate magiftrate may
not be made fupreme, whereby he may feize upon the hearts of the people,

take from the King the refpedl due unto him only, or judge the people otlier-

wife than the King doth himfelf.

4. And although the Prince be not bound to render any account to the

law, which in perfon he adminiftreth himfelf, yet eveiy fubordinate judge

muft render an account to the King, by his laws, how he hath adminiftred

juftice in his place where he is fet. But if he hath power to rule by private di-

redion, for which there is no law, how can he be queftioned by a law, if in

his private cenfure he offends ?

5. Therefore, itfeemeth, that in giving fuch authority, the King ordain-

eth not fubordinate magiftratcs, but abfolute Kings 5 and what doth the King
leave to himfelf, wlio giveth fo much to others, as he hath himfelf? Neither

is there a greater bond to tye the fubjedl to his Prince in particular, than

when he fliall have recourfe unto him, in his perfon, or in his power, for re-

lief of the wrongs which from private men be offered ; or for reformation of

the oppreflions which any fubordinate magiftrate fliall impofe upon the peo-

ple. There can be no offence in the judge, who hath power to execute ac-

cording to his difcretion, when the difcretion of any judge fliall be thought

lit to be limited, and therefore there can be therein no reformation ; where-

by the King in this ufeth no prerogative to gain his fubjefts right ; then the

fubjedl is bound to fufter lielplefs wrong; and the difcontent of the people is

caft upon die King; the laws being neglefted, which with their equity in all

other caufes and judgments (laving this) interpofe themfelves and yield remedy,

6. An d to conclude, cuftom cannot confirm that which is any ways un-

reafonable of itfelf.

Wisdom
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Wisdom will not allow tl.at, which h many ways dangerous, and no v.'^y,

profitable.

Justice will not approve that government, where it cannot be but wronj

muft he committed.

Nf, IT H E R can there be any rule by whi..h to try it, nor means of refo-Tria-

tion of it.

7. Therefore, wholbever defireth government, muft feek fuch aj, he ib

capable of, not fuch as feemeth to himfelf moft eafy to execute-, for it is ap-

parent, thut it is eafy to him that knoweth not law nor jultice, to rule as he

lifteth, his will never wanting a power to itfelf: But it is fife and blamelefs

both for the judge and people, and honour to the King, that judges be ap-

pointed who know the law, and that they be limited to govern according to

the law.

Short Notes for Civil Converfation.

i.rTpAO deceive mens expeftations generally (with cautel) argueth a ftaid

_|_ mind, and unexpeded conftancy, viz. in matters of fear, anger,

fudacn joy or grief, and all things which may affedt or alter the mind in pub-

lick or fudden accidents, or fuch like.

2. It is neceffary to ufe a ftedfaft countenance, not wavering with adlion,

as in moving the head or hand too much, which fheweth a fantaftical light

and fickle operation of the fpirit, and confequently like mind as gefture : on-

ly it is fufficient, with leifure, to ufe a modeft adion in either.

3. In all kinds of fpccch, either pleafant, grave, fevere, or ordinary, it is

convenient to fpeak leifurely, and rather drawingly, than haftily ; becaufe

hafty fpeech confounds the memory, and oftentimes (befides unfeemlinefe)

drives a man either to a 7ion-plus or unfeemly ftammering, harping upon that

which fliould follow ; whereas a How fpeech confirmeth the memory, addeth

a conceit of wifdom to the hearers, befides a feemlinefs of fpeech and coun-

tenance.

4. To defire in difcourfe, to hold all arguments, is ridiculous, wanting true

judgment; for in all things no man can be exquifite.

5. 6. To have common places to diicourfe and to want variety, is botl»

tedious to the hearers, and Ihews a fhallownefs of conceit; therefore it is

good to vary, and fuit fpeeches with the prefent occafions; and to have a

moderation in all our fpeeches, efpecially in jefting, of religion, ftate, great

perfons, weighty and important bufinefs, pover-ty, or any thing deferving

7. A long continued fpeech, without a good fpeech of interlocution, fhew-

eth flownefs; and a good reply, without a good fet fpeech, fheweth fhallow-

nefs and weaknefs.

8. To ufe many circumftances, ere you come to matter, is wearifome;

and to ufe none at all, is but blunt.

9. Bashfulness is a great hindrance to a man, both of uttering his con-

ceit, and underftanding what is propounded unto him: wherefore, it is good to

prefs himfelf forwards with difcretion, both in fpeech, and company of the

better fort.

Ufus promptoifacit.

As
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An ESSAY on Death.

I .T Have often thought upon death, and I find it the lead of all evil?. All

J^ that which is pail is as a dream ; and he that hopes or depends up-
on time coming, dreams wakiHg. So much of our life- as we have difcovered

is already dead ; and all thofe liours which we ihare, even from the breafts

of our mother, until we return to our grand-mother the earth, are part of
our dying days ; whereof even this is one, arid thole that fucceed are of the
fame nature, for we die daily ; and as others have given place to us, fo we
muft in the end give way to others.

2. Physicians in the name ofdeath, include all forrow, anguifh, difeaie,

calamity, or whatfoever can fill in the life of man, either grievous or unwel-
come: But thefe things are familiar unto us, and we fuffer them every hour;
therefore we die daily, and I am older fince I affirmed it.

3. I KNOW many wife men, that fear to die; for the change is bitter, and
flefti would refufe to prove it : befides, the expedlation brings terror, and that

exceeds the evil. But I do not believe, that any man fears to be dead, but
only the ftroke of death; and fuch are my hopes, that if heaven be pleafed,

and nature renew but my leafe for twenty one years more, without askincr

longer days, I Ihall be ftrong enough to acknowledge without mourning, that

I was begotten mortal. Virtue walks not in the high-way, though Ihe go
per alta ; this is ftrength and the blood to virtue, to contemn things that be
defired, and to negledt that which is feared.

4. Why fnould man be in love with his fetters, though of gold ? Art thoj
drowned in fecurity ? Then I fiy thou art perfectly dead. For though thou
moveft, yet thy foul is buried within thee, and thy good angel either forfakes

his guard or ileeps. There is nothing under heaven, faving a true friend,

(who cannot be counted within the number of moveables) unto which my
heart doth lean. And this dear freedom hath begotten me this peace, that i

mourn not for that end which mull be, nor Ipend one willi to have one
minute added to the incertain date of my years. It was no mean appreheji-

lion of Lucian, who fiys of Me?iippus, that in his travels through hell, he
knew not the Kings of the earth from other men, but only by their louder

cryings and tears : which was foftered in them through the remorfeful memo-
ry of the good days they had leen, and the fruitful havings which they io

unwillingly left behind them : he that was well ieated, looked back at his

portion, and was loth to forfake his farm ; and others either minding mar-
riages, pleafures, profit, or preferment, delired to be excufed from death's

banquet : they had made an appointment with earth, looking at the bicliings,

not the hand that enlarged them, forgetting how unclothedly they came hi-

ther, or with what naked ornaments they were arrayed.

5. But were we fervants of the precept given, and obfcrvers of the hea-

tliens rule memento mor't and not become benighted with this Icemin;^ feli-

city, v/e liiould enjoy it as men prepared to lole, and not wind up our

thoughts upon lb perilhing a fortune: he that is not Hackly llrong (as the fer-

vants of plealure) how can he be found unready to quit the veil and falfe vi-

i-age of his perfection } The foul having Ibaken off her tied), doth then fet

up for herfelf, and contemning things that are under, iliews what finger

hath enforced her; for the fouls of ideots are of the fume piece with thole of

ftatefmen, but now and then nature is at a fault, and this good gueft of ours.

Vol, IV. 6 L takes
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takes foil in an impcrfedl body, and Co is flackened from Viewing her won-

ders ; like an excellent mufician, which cannot utter himfelf upon a defective

inflrument.

6. But fee how lam fwerved, and lofe my courfe, touching at the foul

that doth leaft hold adion with death, who hath the fureft property in this

frail adl ; his ftyle is the end of all flelh, and the beginning of incorruption.

This ruler of monuments, leads m.en for the moft part out of this world

with their heels forward ; in token that he is contrary to life; which being

obtained, fends man headlong into this wretched theatre, where being ar-

rived, their firft language is that of mourning. Nor in my own thoughts,

can I compare men more fitly to any thing, than to the J?idian fig-tree, which

bein^ ripened to his full height, is faid to decline his branches down to the

earth ; whereof Ihe conceives again, and they become roots in their own
Heek.

So man having derived his being from the earth, firft lives the life of a.

tree, drawing his nourifhment as a plant, and made ripe for death he tends

downwards, and is fowed again in his mother the earth, where he perifheth

not, but expedts a quickening.

7. So we fee death exempts not a man from being, but only prefents an

alteration ;. yet there are fome men (I think) that ftand otherwife perfuaded.

Death finds not a worfe friend than an alderman, to whofe door I never knew
him welcome ; but he is an importunate gueft, and will not be faid nay.

And though they themfelves fliall affirm, that they are not v/ithin, yet the

anfwer will not be taken ; and tliat which heightens their fear is, that

they know they are in danger to forfeit their flefh, but are not wife of the

payment day :. which fickly uncertainty, is the occafion that (for the moft

part) they ftep out of this world unfurnillied for their general account, and

being all unprovided, defire yet to hold their gravity, preparing their fouls to

anfwer in fcarlet.

Thus I gather, that death is difagreeable to moft citizenSj becaufe they

commonly die inteftate j this being a rule, that when their will is made, they

think themfelves nearer a grave than before : now they, out of the wifdom of

thoufands, think to fcare deftiny, from which there is no appeal, by not ma-
king a will, or to live longer by proteftation of their unwillingnefs to die.

They are for the moft part well made in this world (accounting their trea-

fure by legions, as men do devils :) their fortune looks toward them, and they

are willing to anchor at it, and defire (if it be poflible) to put the evil day

far off"from them, and to adjourn their ungrateful and killing period.

No, thefe are not the men wliich have befpoken death, or whofe looks are

afTured to entertain a thought of him.

8. Death arrives gracious only to fuch as fit in darknefs, or lie heavy bur-

thened with grief and irons ; to the poor Chriftian, that fits bound in the

galley; to deipairful widows, penfive prifoners, and depofed Kings ; to them,

whofe fortune runs back,, and whofe fpirit mutinies j unto fuch death is a re-

deemer, and the grave a place for retirednefs and reft.

These wait upon the ftiore of deatli, and waft unto him to draw near,,

wilhing above all others,^ to fee his ftar, that they might be led to his place ;

wooing the remorfelefs fifters to wind down the watch of their Ufe, and to

break them off before the hour.

9. But death is a doleful meffenger to an ufurer, and fate untimely cuts

their thread ; for it is never mentioned by him, but when rumours of war,,

and civil tumults put him in mii^id thereof.
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And when many hands are armed, and the peace of a city in diforder,

and the foot of the common foldiers founds an alarm on his flairs, then per-

haps fuch a one (broken in thoughts of his moneys abroad, and curfing die

monuments of coin which are in his houfe) can be content to think of death,

and (being liiifly of perdition) will perhaps hang himfclf, left his throat fhould

be cut ;
provided, that he may do it in his ftudy, furrounded with wealth,

to which his eye fends a faint and languifliing falute, even upon the turning

off; remembring always, that he have time and liberty, by writing, to depute
himfelf as his own heir.

For that is a great peace to his end, and reconciles him wonderfully upon
the point.

10. Herein we all dally with our felves, and are without proof till ne-

ceflity. I am not of thofe, that dare promife to pine away my felf in vain-

glory, and I hold fuch to be but feat boldnefs, and them that dare commit it,

to be vain. Yet for my part, I think nature fhould do me great wrong, if I

iLould be fo long in dying, as I was in being born.

To fpeak truth, no man knows the lifts of his own patience j nor can di-

vine how able he fhall be in his fufferings, till the ftorm come (the perfefteft

virtue being tried in aftion :) but I would (out of a care to do the befl; bulinefs

well) ever keep a guard, and fland upon keeping faith and a good con-

fcience,

11. And if wifhes might find place, I would die together, and not my
mind often, and my body once ; that is, I would prepare for the meffengers

ofdeath, ficknefs, and afflidlion, and not wait long, or be attempted by the

violence of pain.

Herein I do not profefs myfelfa Stoick, to hold grief no evil, but opinion
j

and a thing indifferent.

But Iconfent with Caefar^ and that the fuddeneft paflage is eafieft, and

there is nothing more awakens our refolve and readinefs to die than the qui-

eted confcience, ftrengthened with opinion, that we fhall be well fpoken of

upon earth by thofe that are jufl, and of the family of virtue j the oppofite

whereof, is a fury to man, and makes even life unfweet.

Therefore, what is more heavy than evil fame deferved? Or likewife^

who can fee worfe days, than he that yet hving doth follow at the funerals of

his own reputation ?

I have laid up many hopes, that I am privileged from that kind of mourn-
ing, and could wifh that like peace to all thofe with whom I wage love.

12. I might fay much of the commodities that death can fell a man ; but

briefly, death is a friend of ours, and he that is not ready to entertain him,

is not at home. Whilft I am, ray ambition is not to fore-flow the tide ; I

have but fo to make my interefl of it as I may account for it ; I would

wiih nothing but what might better my days, nor defire any greater

place than the front of good opinion. I make not love to the conti-

nuance of days, but to the goodnefs of them ; nor wifli to die, but re^

fer my felf to my hour, which the great difpenfer of all things hath ap-

pointed me; yet as I am frail, and fufferedfor the firft fault, were it given

me to chufe, I fliould not t)e earneft to fee the evening of my age ; that

extremity of it felf being a difeafe, and a mere return into infancy : lb that

if perpetuity of life might be given me, I ihould think what the Greek

poet laid, fuch an age is a mortal evil. And lince I muft needs be dead, I

require it may not be done before mine enemies, that I be not ftript before I

be cold} but before my friends. The night was even nowj but that name
is

ro^^
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is loft ; it is not now too late, but early. Mine eyes begin to difcharge their

watch, and compound with this flefhly weaknefs for a time of perpetual reft ;

and I Ihall prefently be as happy for a few hours, as I had died the firft hour

I was born.

The Charaders of a believing Chriftian, in Paradoxes, and

feeming Contradidions. Compared with the Copy printed

Lond. 1645.

I, A Chriftian is one that believes things his reafon cannot comprehend ;

J^^ he hopes for things which neither he nor any man alive ever faw^

:

he labours for that which he knoweth he ftiall never obtain
; yet in the ilTue,

his belief appears not to be falfe ; his hope makes him not afliamed ; his labour

is not in vain.

II. He believes three to be one, and one to loe three ; a Father not to be

elder than his Son ; a Son to be equal with his Father ; and one proceeding

from both to be equal with both ; he believing three perfons in one nature,

and two natures in one perfon.

III. He believes a Virgin to be a Mother of a Son j and that very Son of

hers to be her Maker. He believes him to have been lliut up in a narrow

room, whom heaven and earth could not contain. He believes him to have

been born in time, who was and is from everlafting. He believes him to

have been a weak child carried in arms, who is the Almighty j and him once

to have died, who only hath life and immortality in himfelf.

IV. He believes the God of all grace to have been angry with one that bath

never offended him ; and that God, that hates fin, to be reconciled to him-

felf, though linning continually, and never making or being able to make
him fatisfaftion. He believes a moft juft God to have punilhed a moft juft

perfon, and to have juftified himfelf though a moft ungodly llnner. He be-

lieves himfelf freely pardoned, and yet a fufficient fatisfadtion was made for

him.

V. He believes himfelf to be precious in God's fight, and yet loaths him-
felf in his own. He dares not juftify himfelf even in thofe things wherein he

can find no fault with himfelf, and yet believes God accepts him in thofe fer-

vices wherein he is able to find many faults.

VI. He praifes God for hisjuftice, and yet fears him for his mercy. He
isfo afhamed as that he dares not open his mouth before God ; and yet he

comes with boldnefs to God, and afks him any thing he needs. He is fo hum-
ble as to acknowledge himfelf to deferve nothing but evil ; and yet believes

that God means him all good. He is one that fears always, yet is as bold as

a lion. He is often forrowful, yet always rejoicing; many times complaining,

yet always giving of thanks. He is the moft lowly-minded yet the greate'ft

afpirer j moft contented, yet ever craving.

VII. He bears a lofty fpirit in a mean condition ; when he is ableft he
thinks meaneft of himfelf. He is rich in povertv, and poor in the midft of

riches. He believes all the world to be his, yet he dares take nothing with-

out fpeclal leave from God. He covenants with God for nothing, yet looks

for a great reward. He lofeth his life and gains by it 5 and whilll he lolcth

it, he faveth it.

I Mil. He
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VIII. He lives not to himfelf, yet of all otiiers he is mod: wife for hinifelf.

He denicth himfelf often, yet no nv.in lovcth himfelf fo well as he. He h
moll: reproached, yet moll honoured. He hath moft afflidlions, and molt
comforts.

IX. The more injury his enemies do him, the more advantages he gains

by them. The more he forlakes worldly things, the more he enjoys them.

X. He is the moll: temperate of all men, yet fares moll delicioully j he lends

and gives moft freely, yet he is the greateft ufurer; he is meek towards all

men, yet inexorable by men. He is the beft child, hufband, brotiier, friend;

yet hates father and mother^ brother and lifter. He loves all men as him-
felf, yet hates fome men with a perfedl hatred.

XI. He defircs to have more grace than any man hath in the world, yet

is truly forrowful when he feeth any man have lefs than himfelf; he know-
eth no man after the flefti, yet gives all men their due refpedls; he knoweth
if he pleale man he cannot be the fervant of Chrift; yet for Chrill's fake

he pleafeth all men in all things. He is a peace-maker, yet is a continual

fighter, and an irreconcilable enemy.

XII. He believes him to be worfe than an infidel that provides not for his

family, yet himfelf lives and dies without care. He accounts all his fuperi-

ors, yet ftands ftiffly upon authority. He is fevere to his children, becaufe

he loveth them ; and by being favourable unto his enemy, he revengeth

himfelf upon him.

Xin. He believes the angels to be more excellent creatures than himfelf,

and yet counts them his ferVants. He believes that he receives mahy good
things by their means, and yet he neither prays for their alliftance, nor offers

them thanks, which he doth not dildain to do to the meaneft Chriftian.

XIV. He believes himfelf to be a King, how mean foever he be ; and how
great foever he be, yet he thinks himfelf not too good to be a fervant to the

pooreft faint.

XV. He is often in prifon, yet always at liberty : a freeman though a fer-

vant. He loves not honour amongft men, yet highly prizeth a good name.

XVI. He believes that God hath bidden every man that doth him good,

to do fo ; he yet of any man is the moll thankful to them that do aught for

him. He would lay down his life to fave the foul of his enemy, yet will not

adventure upon one fin to fave the life of him, who faved his.

XVII. He fwears to his own hindrance, and changetli not; yet knoweth
that his oath cannot tie him to fin.

XVIII. He believes Chrift to have no need of any thing he doth, yet

maketli account that he doth relieve Chrift in all his ad:s of charity. He
knoweth he can do nothing of himfelf, yet labours to work out his own lal-

vation. He profelTeth he can do nothing, yet as truly profefTeth he can do
all things : he Icjioweth that fiefh and blood cannot inherit the kingdom of

God, yet believeth he fhall go to heaven both body and foul.

XIX. He trembles at God's word, yet counts it fweeter to him than honev,

and the honey-comb, and dearer than thoulands of gold and filver.

XX. He believes that God will never damn him, and yet fears God for-

being able to caft him into hell. He knoweth he fhall not be faved by, nor

for his good works, yet he doth all the good works he can.

XXI. He knoweth God's providence is in all things, yet is fo diligent in

his calling and bufinefs, as if he were to cut out the thread of his happinels.

He believes before-hand that God hath purpofed what he fhall be, and that

Vol. IV. 6M nothing
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nothing can make him to alter his purpofe; yet prays and endeavours, as if he

would force God to favc him for ever.

XXII. He prays and labours for that which he is confident God means to

give ; and the more alTured he is, the more earned he prays for that he knows

he fliall never obtain, and yet gives not over. He prays and labours for that

which he knows he Ihall be no lefs happy without ; he prays with all his

heart not to be led into temptation, yet rejoiceth when he is fallen into it

;

he believes his prayers are heard, even when they are denied, and gives tlianks

for that, which he prays againft.

XXIII. He hath within him both flefli and fpirit, yet he is not a double-

minded man; he is often led captive by the law of fin, yet it never gets do-

minion over him ; he cannot fin, yet can do nothing without fin : He doth

nothing againfl his will, yet maintains he doth what he vs'oiild not. He xs'avers

and doubtcth, yet obtains.

XXIV. He is often tofTed and flraken, yet is as mount Sion; he is a fer-

pent and a dove; a lamb and a lion; a reed and a cedar. He is Ibme-

times fo troubled, that he thinks nothing to be true in religion; yet if he did

think fb, he coiild not at all be troubled. He thinks fometimes thiit God
hath no mercy tor him, yet refolves to die in the purfuit of it. He believes

like Abrahatn againft hope, and though he cannot anfwer God's logick, yet

with the woman of Canaan^ he hopes to prevail with the rhetorick of impor-

tunity.

XXV. He wreflles, and yet prevails; and though yielding himfelf unwor-

thy of the leaft blefilng he enjoys, yet Jacob like, he will not let him go

without a new blefllng. He Ibmetimes thinks himfelf to have no grace at all,

and yet how poor and afBifted foever he be befides, he would not change

conditions with the mofl profperous man under heaven, that is a manifell

worldling.

XXVI. He thinks fometimes that the ordinances of God do him no good,

yet he would rather part with his life than be deprived of them.

XXVII. He was born dead; yet fo that it had been murder for any to

have taken his life away. After he began to live, he was ever dying.

XXVIII. And though he hath an eternal life begun in him, yet he makes
account he hath a death to pafs through.

XXIX. He counts felf-murther a heinous fin, yet is ever bufied in crucify-

ing the flefh, and in putting to death his earthly members; not doubting,

but there will come a time of glory, where he fhall be eflieemed precious in

the fight of the great God of heaven and earth, appearing with boldnefs at

his throne, and afking any thing he needs ; being endued with humility, by

acknowledging his great crimes and offences, and tha the deferveth nothing

but fevere punifliment.

'; XXX. He believes his foul and body fhall be asfiill of glory, as them that

have more; and no more full, than theirs that have lels.

XXXI. He lives invifible to thofe that fee liim, and thofe that know him
beft do but guefs at him

;
yet thofe many times judge more truly of him than

he doth of himielf.

XXXII. The world will fometimes account him a faint, when God ac-'

counteth him a hypocrite ; and aftei^wards when the world branded him for

an hypocrite, then God owned him for a faint.

XXXIII. His death makes not an end of him. His foul which was put

into his body, is not to be perfected without his body; yet his foul is more
happy,
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happy, when it is feparnted from his body, than when it was joined unto
it: And his body though torn in pieces, burnt to allies, ground to powder,
turned to rottennefs, fhail be no ioler.

XXXIV. His advocate, his furety (hall be his judge; his mortal part flia!!

become immortal ; and what was fown in corruption and defilement fhall be
raifed in incorruption and glory; and a finite creature fliall pofTcfs an infinite

happinefs. Glory be to God.

A PRAYER made and ufed by the Lord Chancellor

Bacon.

Eternal God, and moft mercifijl Father in Jefus Chrift: Let the

_ words of our mouths, and the meditations of our hearts be now and
ever gracious in thy fight, and acceptable unto thee, O Lord, our God, our

Ifrength, and our redeemer.

O Eternal God, and moft merciful Father in Jefus Chrift; in whom
thou haft made a covenant of grace and mercy with all thofe that come un-
to thee in him, in his name and mediation, we humbly proftrate our felves

before the throne of thy mercies feat, acknowledging that by the breach of

all thy holy laws and commandments, we are become wild olive-branches,

ftrangers to thy covenant of grace; we have defaced in our felves thy fa-

cred image imprinted in us by creation ; we have finned againft heaven and
before thee, and are no more worthy to be called thy children. O admit
us into the place even of hired fen^ants. Lord thou haft formed us in our
mothers wombs, thy providence hath hitherto watched over us, and pre-

ferved us unto this period of time : O ftay not the courfe of thy mercies and
loving-kindnefs towards us: have mercy upon us, O Lord, for thy dear Son
Chrift Jefus fake, who is the way, the truth, and the life. In him, O Lord,
we appeal from thy juftice to thy mercy, befeeching thee in his name, and
for his fake only, thou wilt be gracioufly pleafed freely to pardon, and for-

give us all our fins and difobedience, whether in thought, word, or deed,

committed againft thy divine Majefty ; and in his precious blood-fliedding,

death, and perfect obedience, free us from the guilt, the ftain, the punifli-

ment and dominion of all our fins, '%nd clothe us with his perfe6t righteouf-

nefs. There is mercy with thee, O Lord, that tliou mayft be feared; yea,

thy mercies fwallow up the greatnefe pf our fins: fpeak peace to our fouls

and confciences, make us happy ia the free remifilon of all our fins, and be
reconciled to thy poor fervants in Jefus Chrift, in whom thou art well pleafed

:

fuffer not the works of thine own hands to perifti, thou art not delighted in

tlie death of finners, but in their converfion. Turn our hearts, and we fhall

be turned; convert us, and we lliall be converted; illuminate the eyes of our

minds and underftanding with the bright beams of thy Holy Spirit, that we
may daily grow in tlie faving knowledge of the heavenly myftery of our re-

demption, wrought by our dear Lord and Saviour Jefus Chrift ; fanftify our

wills and affedlion by the fame Spirit, the moft facred fountain of all grace

and goodnefs; reduce them to the obedience of thy moft holy will in the

pradlice of all piety toward thee, and charity towards all men. Inflame our

hearts with thy love, caft forth of them what difpleafeth thee, all infidelit)',

hardnefs of heart, prophanenefs, hypocrify, contempt of thy holy word and
ordinances, all unckannefs, and whatfoever advanceth it felf in oppofition to

I thy
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thy holy will. And grant that henceforth, through thy grace we may i)e

enabled to lead a godly, holy, lober, and chriflian life in true fmcerity auct

iiprightnefs of heart before thee. To this end, plant thy holy fear in our

hearts, «^rant that it may never depart from before our eyes, but continually

truidc our feet in the paths of tiiy righteoufnef^, and in the ways of tliy coni-

niandments: increafe our weak faith, grant it may daily bring forth the true

fruits of unfeigned repentance, that by the power of the death of our Lord

and Saviour Jefus Chrift, we may daily die unto fin, and by the power of

his relurredtion we may be quickened, and raifed up to newntfs of life, may
be truly born anew, and may be efredlually made partakers of the firft rel'ur-

redtion, that then the fecond death may never have dominion over us. Teach

us, O Lord, fo to number our days, that we may apply our hearts unto wif-

dom; make us ever mindful of our lail end, and continually to exercife tl:ie

knowledge of grace in our hearts, that in the faid divorce of foul and body,

we may be tranflated here to that kingdom of glory prepared for all thole

that love thee, and flaall truft in thee; even then and ever, O Lord, let thy

holy angels pitch their tents round about us, to guard and defend us from all

the malice of Satan, and from all perils both of foul and body. Pardon all

our unthankfulnefs, make us daily more and more thankful for all thy mer-

cies and benefits daily poured down upon us. Let thefe our humble prayer»

afcend to the throne of grace, and be granted not only for thefe mercies,

but for whatfoever elfe thy wifdom knows needful for us ; and for all thofe

tliat are in need, mifery, and diflrefs, whom, Lord, thou haft affli<3:ed either

in foul or body; grant them patience and perfeverance in the end, and to

the end: And that, O Lord, not for any merits of ours, but only for the

merits of thy Son, and our alone Saviour Chrift Jefus ; to whom with thee,

and the Holy Spirit, be afcrlbed all glory, &c. jimen.

LETTERS.
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LETTERS.
I. From an original in the Earl of Oxford's library, never

before printed.
*

[N. B. nofe Letters marked with a *, were not in the lafi Edition.']

It may pleafe your good LordJJnp,

1AM forry the joint mafque from the four inns ofcourt faileth; wherein I

conceive there is no other ground of that event but impoflibility. Never-
thelcfs, becaufe it faileth out that at this time Grays- Inn is well furniHied

of gallant young gentlemen, your Lordfhip may be pleafed to know, that

rather than this occafion fhall pafs without fome demonftration of aftection

from the inns of court, there are a dozen gentlemen of Grays-hm^ that out

of the honour which they bear to your Lordfhip and my Lord Chambeilaiii,

to whom at their laft mafque they were fo much bounden, will be readv to

furnilh a mafque, wifliing it were in tiieir power to perform it according to

their mind. And fo for the prefent I humbly take my leave, refting

Tour LordJJnp's very humble and much ioimden,

Fr. Bacon.

II, A Letter of ceremony to Qjr een Elizabeth, upon
the fending of a New-year's gift.

it may pleafe your facred Majefly,

ACCORDING to the ceremony of the time, I would not forget, in

all humblenefs^ to preient yoiir Majcfty with a fmall new-year's gift

:

nothing to my mind. And therefore to fupply it, I can but pray to God to

give your Majeily his new-year's gift ; that is, a new year that fliall he as no

year to your body ; and as a year with two harvells to your coffers : and every

dther way prolperous and gladfdme. And fb I remain.

Tour Majejffs loyal and obedientJ'uhjeSl.

In. A Letter of ceremony toQ.UEEN Elizabeth, upon
the fending of a New-year's gift.

Moft excellentfovereigii Miftrefsi

THE only new-year's gift which I can give your Maiefty, is that which
God hath given to mej which is, a raind, in all humblenef;. to wait

V o L. IV. 6 N '
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upon your commandments and bufinefs: wherein I would to God, that I

were hooded, that I faw lefs ; or that I could perform more : for now I uil

like a hawk that bates, when I fee occafion of fervice, but cannot fly bccaujfe

I am tied to another's fift. But mean while, I continue my prcfumption of

making to your Majefty my poor oblation of a garment, as unworthy the wear-

ing as his fervice that fends it : but the approach to your excellent perfor, !;:?.y

give worth to both j which is all the happinefs I ^Ipire unto.

IV. To the QUEEN.
7/ may pleafe yourfacred Mnjcfiy^

IW o u L D not fail to give your Majefty my moft humble and due thanks,

for your royal choice of fuch commiffioners in the great Star-chamber

caufe ; being perfons befides their honour of fuch fcience and integrity : by
whofe report I doubt not but your Majefty will find that, which you have

been heretofore informed (both by my lord keeper, and by fome much
meaner perfon) touching the nature of that caufe, to be true. This prepara-

tory hearing doth already affail me, with new and enlarged offers of compofi-

tion ; which if I had born a mind to have hearkened unto, this matter had

been quenched long ago, without any benefit to your Majefty. But your

Majefty's benefit is to me in greater regard than mine own particular : truft-

ing to your Majefty's gracious difpofition and royal word, that your Maj-efty

will include me, in any extraordinary courfe of your fovereign pleafure,

which your Majefty ftiall like to take in this cauie. The other man, I

ijjoke to your Majefty of, may, witliin tliefe two terms, be in the lame
lh"aits, between your Majefty's juftlce and mercy, that this man now i?, if

your Majefty be fo plealed. So moft humbly craving pardon,, for my pre-

suming to feek accefs for thefe few lines, I recommend your Majefty to the

moft precious cuftody, and beft prefervation of the divine Majefty.

Your Majejlys mojl humble^ and etitirely

Probably •wrote 1600. obedientfer'-cant andfiih'jtLl,

V. To the Q U E E N.

It 7nay pleafe your excellent Majejly,

IPr E s u M E, according to the ceremony and good manner of the time, .iud

my accuftomed duty, in all humblenefs to prefent your Majefty with a

limple gift ; almoft as far from anfwering my mind, as forting with your

greatnels ; and therewith wifh, that we may continue to reckon on, and ever,

your Majefty's happy years of reign : and they that reckon upon any ctiier

hopes, I would they might reckon ihort and to their coft. And fo craving

pardon moft humbly, I commend your Majefty to the prefervation of the di-

vine goodnefs, i

V. Ta
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VI. To the Q^U E E N,
H.-.'l,

It may pleafe your excellent Majejly^

I
Most humbly entreat your Majefty, not to impute my abfence to ani?

weaknefs of mind or unvvorthinefs. Eat I affure your Majefty, I do find

envy beating fo ilrong)y upon me, ftanding as I do, (if this be to fland) as

it were not ftrength of mind, but ftiipidity, if I fliould not decline the occa-

fions ; except 1 could do your Majefly more fervice than I can any ways dif-

cern that I am able to do. My courfe towards your Majefty (God is my
witii^fs) hath been pure and unleavened : and never poor gentleman (as I am
perfuaded) had a deeper and truer defire and care of your glory, your fafcty,

your repofe of mind, your fervice : wherein, if I have exceeded my outward
vocation, I mofl humbly crave your Maiefly's pardon for my prefumption.

On the other fide, if I have come fliortofmy inward vocation, I mofl hum-
bly crave God's pardon for quenching the fpirit. But in this mind I find fuch

folitude, and want of comfort, which I judge to be, becaule I take duty too

exadtly, and not according to the dregs of this age ; v/herein the old anthem
might never be more truly fung ; totus imindus in maligno pofitus ejl. My
life hath been threatened, and my name libelled, which I count an honour.

But thefe are the pra6lices of thofe whofe defpaii4 are dangerous, but yet

not fo dangerous as their hopes 5 or elfe the devices of fome, that would put
out all your Majefty's lights, and fall on reckoning, hov/ many years you have
reigned; which I befeech our bleffed Saviour may be doubled: and that I

may never live to fee any eclipfe of your glory, interruption of fafety, or in-

difpofition of your perfon ; which I commend to the divine Majerty, who
keep you and fortify you.

Thisfeems to refer to the E. o/'Eflex, 1600,

Vll. To my Lord Treafurcr Burghlev, 1591.

My Lorii,

WITH as much confidence as mine own honeft and fiiithful devotion

unto your fervice, and your honourable correlpondence unto me and

my poor eftate can breed in a man, do I commend my felf unto your lord-

fliip. I wax now fomewhat ancient ; * one and thirty years is a great deal of* Therefore

fand in the hour-glafs. My health 3 I thank God, I find confirmed; and p"o« 's^'-

do not fear that adion fliall impair it ; becaufe I account my ordinary courfe

of fludy and meditation to be more painful than moll: parts of aftion are. I

ever bore a mind (in fome middle place that I could difcharge) to ferve her

Majefly ; not as a man born under Sol, that loveth honour ; nor under 'Jupi-

ter, that loveth bufinefs
;

(for the contemplative planet carrieth me away
wholly :) but as a man born under an excellent Ibvereign, that deferveth the de-

dication of all mens abilities. Befides, I do not find in my felf fo much felf-

love, but that the greater part of my thoughts are to deferve well (if I were
able) of my friends, and namely of your lordlhip ; who being the Atlai of this

commonwealth, the honour of my houle, and the fccond founder of my poor

eitate, I am tied by all duties, both of a good patriot, and of an unworthy
kinfman, and of an obliged fer^ant, to employ vvhatloever I am. to do you fer-

vice.
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vice. Again, the meannefs ofmy eftate doth fomcvvhat move me : for though .

I cannot accufe my felf, that I am either prodigal or flothful, yet my health

is not to fpend, nor my courfe to get, LalUy, I confcfs that I have as vaft

contemplative ends, as I have moderate civil ends : for I have taken all know-

ledo-e to be my province ; and if I could purg;e it of two forts of rovers, wheieof

the one with frivolous difputations, confutations and vcrbofities ; the other

with blind experiments and auricular traditions and impoftures, hath com-
mitted fo many Ipoils ; I hope I fliould bring in induftrious obfervations, ground-

ed conclufions, and profitable inventions and difcoverie'-', the beft irate of that

province. This, whether it be curiofity, or vain-glory, or nature, or(if<irie

take it favourably*) Pkilanthropia^ is fo fixed in my mind, as it cannot be re-

moved. And I do eafily fee, that place of any reafjnable countenance doth

bring commandment of more wits than of a man's own ; which is the thing

I greatly affeft. And for your lordfliip, perhaps you lliall not fiiid nii;re

ftrength and lefs encounter in any other. And if your lorddiip fliall find

now or at any time, that I do feek or afi'ed any place, whcreunto any that

is nearer unto your lordfliip fhall be concurrent, fay then that I am a moll

diflionefl: man. And if your lordfliip will not carry me on, I will not do as

Anaxagoras did, who reduced himfelf with contemplation, unto voluntary

poverty : But this I will do, I will lell the inheritance that I have, and pur-

chafe fome leafe of quick revenue, or fome office of gain, that fliall be exe-

cuted by deputy, and fo give over all care of fervice, and become fome forry

book-maker, or a true pioneer in that mine of truth, which (he faid) lay lb

deep. This which I have writ unto your lordfliip, is rather thoughts than

words, being fet down without all art, difguifing, or refervatlon : wherein I

have done honour both to your lordfliip's wifdom, in judging, that that will

be beft believed of your lordfliip which is trueft ; and to your lordfliip's

good nature, in retaining nothing from you. And even fo, I vvifli your lord-

ihip all happinefs, and to my felf means and occafion to be added to uiy

faithful delire to do you fervice. From my lodging at Grays-Inn.

VIII. To the Lord Treafurer Burghley.

Myfingular good Lord,

YOUR lordfliip's comfortable relation of her Majefly's gracious opinion

and meaning towards me, though at that time your leifure gave me not

leave to fhew how I was affeded therewith ; yet. upon every reprefentation

thereof it entereth and flriketh more deeply into me, as both by nature and du-

ty, preflTeth me to return fome fpeech of thankfulnefs. It mull be an exceed-

ing comfort and encouragement to me, fetting forth and putting my felf in way
towards her Majefly's fervice, to encounter with an example fo private and

domeftical, of her Majefty's gracious goodnefs and benignity ; being made

good and verified in my father, fo far forth, as It extendeth to his poflerity ;

accepting them as commended by his fervice, during the nonage (as I may
term it) of their own deferts. I, for my part, am very well content, that I

take leall part, either of his abilities of mind, or of his worldly advancement;

both which he held and received, the one of the gift of God immediately,

the other of her Majelly's gift : yet, in the loyal and earneft affedlion which

he bare to her Majefty's fervice, I trufi: niy portion fliall not be with the leall,
'

nor
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nor in proportion with tlie youngefl birth. For methinks his precedent

{hould be ;i filent charge upon his blefling unto usall, in our degrees, to fol-

low him afar off, and to dedicate unto her Majcfty's fervice, both the ufe and

fpending of our lives: True it is, that I mufl: needs acknowledge my fclf pre-

pared and furniflied thcrcinito, with nothing but with a inuldtudc of lacks

and imperfcdtions ; but calling to mind how diverfely, and in what particular

providence God hath declared himfelf to tender the ftate of her Majefty's

affairs, I conceive and gather hope, that thofe whom he hath in a manner
prefs'd for her Majeily's fervice, by working and imprinting in them a fmgle

and zealous mind to beftow their duties therein j he will fee them accord-

ingly appointed of fufliciency convenient for the rank and ftanding where
they fliall be employed : fo as under this her Majefty's blefling, I truft to re-

ceive a larger allowance of God's graces. And as I may hope for this, fo I

can affure and prornife for my endeavour, that it fliall not be in fault ; but

what diligence can entitle me unto, that I doubt not to recover. And now
feeing it hath pleafed her Majefty to take knowledge of this my mind, and
to vouchfife to appropriate me unto her fervice, preventing any defert of

mine, with her princely liberality ; firft, I humbly do befeech your lordfhip, to

prefent to her Majefty my more than humble thanks for the fame : and withal,

having regard to mine own unworthinefs to receive fuch favour, and to

the fmall poffibility in me to fatisfy and anfwer what her Majelty conceiveth,

I am moved to become a mofl: humble fuitor to her Majelfy, that this be-

nefit alfo may be affixed unto the other ; which is, that if there appear in

me no fuch towardnefs of fervice, as it may be her Majefly doth benignly

value and affefs me at, by reafon of my fundry wants, and the difadvantage

of my nature, being unapt to lay forth the iimple ftore of thofe inferior

gifts, which God hath allotted unto me, mofl: to view
;
yet that it would

pleafe her excellent Majefly, not to account my thankfulnefs the lefs, for that

my difabilit) is great to fhew it ; but to fuftain me in her Majefty's gracious

opinion, whereupon I only reft, and not upon any expedation of- delert to

proceed from my felf towards the contentment thereof But if it fhall pleafe

God to fend forth an occafion, whereby my faithful affedion may be tried, I

truil it fhall fave me labour for ever making more proteftation of it hereafter.

In the mean time, howfoever it be not made known to her Majefty, yet God
knoweth it through the daily folicitations wherewith I addrefs m}' felf unto

him in unfeigned prayer, for the multiplying of her Majefty's prolperities. To
your lordftiip alfo, whofe recommendation I know right well, hath been ma-
terial to advance her Majefty's good opinion of me, I can be but a bounden
fervant. So much may I fafely premife, and purpofe to be, feeing publick and

private bonds vary not, but that my fervice to her Majefty and your Lordfliip,

draw in a line. I wifti therefore to ftiew it with as good proof, as I can fay it

in good faith, ^r.

Tour LordJJiifs, &c.

IX. To the Lord Treafurer Burg h l e y.

It may pleafeyour good LordJInp^

IA M to give you humble thanks for your favourable opinion, which by
Mr. Secretary's report, I find you conceive of me, for the obtaining of ar

good place, which fome of my honourable friends have wifhed unto me, iiec

Vol, IV". 6 O opinantii
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opiiuinli. I will life no leafon to perfuadc your lordfliip's mediation Ivit

this, that your loidlhip, and my other friends, ihuU in thit> beg my )if- <;f

the queen ; for I fee well the bar will be my bier, as I muft and will ule it,

rather than my poor cllate or reputation fliall decay. But I ftand indifl'ercnt,

whether God call me or her Majefty. Had I tliat in pofleffion, which by

yoi.ir lordlhip's only means, againll the greateft oppolition her Majelly grant-

ed me, I would never trouble her Majtlly, but fcrve her flill voluntarily with-

out pay. Neither do I, in this, more than obey my friends conceits, as one

that would not be wholly \\anting to my felf. Your Lordlhip's good opi-

nion doth fomewhat confirm me, as that I take comfort in above all others

;

afluring your lordfliip, that I .never thought fo well of my felf for any one

thing, as that I have found a fitnefs to my thinking in my felf, to obferve and

revere your virtues : for the continuance whereof, in the prolonging of your

days, I will ftill be your beadfman ; and accordingly, at this time, commend
your lordfliip to the divine protedion.

X. To the Lord Treafurer Burghley.

Mojt honourablef and my very good Lord,

IK N ow I may commit an error in writing this letter, both in a time of

great and weighty bufinefs j as alfo when my felf am not induced thereto,

by any new particular occafion ; and therefore your lordfliip may impute to

me either levity or ignorance, what appertaineth to good refpedts and for-

wardnefs of dealing ; efpecially to an honourable perfon, in whom there is

fuch concurrence of tnagnltudo honoris d^ oneris, as it is hard to fay v/hether

is the greater. But I anlwer my felf firft, that I have ever noted it as ap^rt

of your lordlhip's excellent wifdom, parvis componere magna ; that you do not

exclude inferior matters of accefs, amongft the care of great. And for my
felf, I thought it would better manifeft what I defire to exprefs, if I did wriie

out of a deep and fettled confideration of my own duty, rather than upon the

fpur ofa particular occafion : and therefore, (my Angular good Lord) ex abun-

dantia cordis, I mufl: acknowledge how greatly, and diverfly your lordfliip

hath vouchlafed to tie me unto you by many your benefits. The reveriion

of the office which your lordfliip only procured unto me, and carried through

great and vehement oppofition, though it yet bear no fruit, yet it is one of

the faireft flowers ofmy poorefl:ate: your lordfliip's conftant and lerious en-

deavours to have me foUicitor ; your late honourable wiflies for the place of

the wards ; together with your lordlhip's attempt to give me w^ay by the re-

move of Mr. Sollicitor; they be matters of fingular obligation ; belides many
other favours, as well by your lordfliip's grants from your felf, as by your

commendation to others, which I have had for my help :, and may juflly per-

fuade my felf, out of the few denials I have received, that fewer might have

been ; if mine own induflry and good hap had been anfwerable to your lord-

lhip's goodnefs. But on the other fide, I moll humbly pray your lordfliip's

pardon if I fpeak it ; the time is yet to come that your lordfliip did ever ule,

or command or employ me, in my profefllon, in any fervices or occafions

of your lordlhip's own, or fuch as are near unto your lordfliip j which hath

made me fear fometimes, that your lordfliip doth more honourably aftect me,

than throughly difcern of my moft; humble and dutiful afi^edtion to your lord-

fliip again : Whicli if it were not yi me, I knew not whether I were unna-

I taralj.
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tural, unthankful, or unwifc. This caufcth me moft humbly to pray your

lordfliip (and I know mine own cafe too well, to fpeak it as weening I can

do your lordfhip lerviee, but as willing to do it, as) to believe, that your

lordfliip is upon juft title a principal owner and proprietor of that, I cannot

call, talent, but mite, tliat God hath given mc; which I ever do, and Ihall

devote to your fcrvice. And in like humble manner, I pray your lordlhip

to pardon mine errors, and not to impute unto me the errors of any other i

(which I know alfo themfelves have by this time left and forethought:) but

to conceive of me to be a man that daily profiteth in duty. It is true I do
in part comfort my felf, fuppofmg that it is my weakncfs and infufliciencv

that moveth your lordfliip, who hath fo general a command to ufe others

more able. But let it be as it is, for duty only and homage I will boldly un-
dertaki;, that nature and true thankfulnefs fliall never give place to a politick

dependence. Laftly, I moH: humbly defire your lordlhip to continue unto

me the good favour, and countenance, and encouragement, in tiie courfe of

my poor travails, whereof I have had fome tafte and experience ; for the

which I yield your lordfliip my very humble good thanks. And fo again,

craving your honour's pardon for fo long a letter, carrying fo empty an offer

of fo unpuiflant a fervice, but yet a true and unfeigned fignification of an liont fl

and vowed duty ; I ceafe, commending your lordfliip to the prefervation ot

the Divine Majefliy.

XI. A Letter to the Lord Treafurer B u r g h l e y, in excufc

of his Speech in ParHament, againft the Triple Sublidy.

If may pleaj'e your Lordjhip^

I
Was forry to find, by your lordfliip's fpecch yeflerday, that my lufl:

fpeech in parliament, delivered in difcharge of my confcience, and duty

to God, her Majefty, and my country, was offenfive. If it were mifreport-

ed, I would be glad to attend your lordfliip to difavow any thing I faid

not ; if it were mifconftrued, I would be glad to expound my felf, to ex-

clude any fenfe I meant not. If rny heart be misjudged by imputation of
popalarity or oppofition, by any envious or officious informer, I have great

wrong ; and the greater, becaufe the manner of my fpeech did mofl: evi-

dently fliew, that I fpake Amply, and only to fatisfy my confcience, and not

with any advantage or policy to fway the caufe : and my terms carried all

iigntfication of duty and zeal towards her Majefly and her fervice. It is

true, that from the beginning, whatfoever was above a double fubfidy, I did

willi might (for precedent fake) appear to be extraordinary ; and (for dif-

content's fake) might not have been levied upon the poorer fort : though other-

wife, I wiflied it as riling as I think this will prove, and more. This was
my mind, I confefs it : And therefore I mofl: humbly pray your good lord-

fliip, firft, to continue me in your own good opinion ; and then to perforni

the part of an honourable friend towards your poor fervant and alliance ; in

drawing her Majefly to accept of the fincerity and fimplicity of my hearty

and to bear with the reft, and reftore me to her Majefty 's good favour,

which is to me dearer than my life. And fo, &c.

Tour LorJfiip's viajl humbly in all duty.

Xlli
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XII. To the right honourable his very good lord, the Lord

Keeper of the Great Seal, &'c.

My very good Lord,

I
Was widied to be here ready in expedlatlon of fome good effecfl ; and

therefore I commend my fortune to your lordfliip's kind and honour-

able furtherance. My afledtion inclineth me to be much [your] lordfl-iip's,

and my courfe and way in all reafon and policy for my lelf, leadeth nie

to the fame dependance : Hereunto if there fliall be joined your lordfhip's

obligation in dealing firongly for me as you have begun, no man can be

more yours. A timorous man is every body's and a covetous man is his

own. But if your lordfliip confider my nature, my courfe, my friends,

my opinion with her Majefty, (if this eclipfe of her favour were part) I

hope you will think, I am no unlikely piece of wood to fliape you a true

fervant of. My prefent thankfulnefs fhaU be as much as I have faid. I

humbly take my leave.

, ,. Tour LordP:ip's true hutnbk /irvaut^
From Greeniuich this ' -^ ' '

5th of ^/r// 1594. Pr^ Bacon.

XIII.To the right honourable my very good lord the Lord Keeper.

My Lord,

IH A V E fince I fpake with your lorddiip pleaded to the queert againfl her--

felf for the injury {l:ie doth Mr. Bacon in delaying him fo long, and the

unkindnefs Ihe doth me in granting no better expedition in a fuit which I

have followed fo long, and fo affeftionately. And though I find that Ihe

makes fome difficulty to have the more thanks, yet I do alTure my felf flie

is refolved to make him. I do write this not to foUicit your lordfliip to ftand

firm in alfiding me, becaufe I know, you hold your felf already tied by your

affeftion to Mr. Baco?i, and by your promife to me ; but to acquaint your

lordihip with my refolution to fet up my reft, and employ my uttermoft

llrength to get him placed before the term : So as I beleech your lordfhip

think of no temporizing courfe, for I (hall think the queen deals unkindly with

me, if flie do not both give him the place, and give it with favour and

Ibme extraordinary advantage. I wifli your lordfliip all honour and happi-

nefs ; and reft,

Endorfed, My lord of Efe., for
^'"' Lordjhifs ve7y ajfured,

Mr. Fran. Baco», to be follicitor. E S S E X.

XIV. To the right honourable his very good lord, the Lord

Keeper of the Great Seal.

My very good Lord,

SIR Thomas Egertofi failing of your lordfliip, being newly gone, fent hii;

letter to me to fee conveyed unto you, which I fend inclofed ; defiring

your lordfliip according to your kind affedlion, to make the beft ufe thereof

for my furtherance. And I pray your lordihip to ca]l to remembrance mv
lord
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lord treafurer's kind courfc, who affirmed diredly all the reft to be unfit.

And becaufe, fis imita fortior, I pray your lordfhip to take a time with the

Queen, when my lord treafurcr is prcfcnt. Thus in hope to-morrow will

bring forth feme good effedl, I reft.

Tour Lordjhjfs in all humble duty andfervicCy

Fr. Bacon.

XV. To the right honourable, ^c. the Lord Keeper, ^c.

My 'very good Lord,

BECAUSE I underftand your lordlliip remaineth at court till this day, and

that my lord of EJJ'ex writeth to me, that his lordftiip cometh to Loi-
.

don, I thought good to remember your good lordfhip, and to requeft you,

as I touched in my lafl, that if my lord treafurer be abfent, your lordihip

would forbear to fall into my bufinefs with her Majefty, left it might re-

ceive fome foil before the time, when it ftiould be refolutely dealt in.

And fo commending my felf to your good favour, I moft humbly take my
leave.

From Grafs Inn this Your Lord/Jjip's in all humble dutv and [ervice,
8th QiJpril, 1594.

-^ -^ J J y

Fr. Bacon,

XVI. To the right honourable the Lord Keeper, t^c.

It may pleafe your good Lordjlnp,

I
Understand of fome bufinefs like enough to detain the Queen to-

morrow, which maketh me earneftly to pray your good lordfliip, as one

that I have found to take my fortune to heart, to take fome time to remem-
ber her Majefty of a foUicitor this prefent day.

Our tower employment ftayeth, and hath done thefe three days, becaufe

one of the principal offenders being brought to confefs, and the other perfift-

ing in denial, her Majefty in her wifdom thought beft fome time were given

to him that is obftinate, to bethink himfelf ; which indeed is fingular good

in fuch cafes. Thus defiring your lordfhip's pardon, in hafte I commend my
fortune and duty to yonr favour.

Your LordP.np's moll humbly to receive your commandments^
From Grafs-Inn this

J r J ^ J

t3th of Auguft, 1 594. Fr. Bac O N.

XVIL To the right honourable the Lord Keeper, Mc.

It 7nay pleafe your good Lordfiip,

AS your lordftiip hath at divers times helped me to pais over contrary

times, lb I humbly pray you not to omit this favourable time. I can-

not bear my felf as I ftiould, till I be fettled. And thus defiring pardon, I

leave your lordihip to God's prefervation.

^ . , , . , Tour Lordfhip's moft humbly at commandment

^

From Grir,s-/;z« this 25th J c J J '

of ^^rt/, 1594. Fr. Bacon.

Vol. IV. 6 P XVIII. To
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XVIII. To the right honourable his very good lord, the Lord
Keeper, &'c.

It may pleajeyour good LordJJ.'ip,

I
Was minded according to the place of employment, though not of of-

fice, wherein I ferve, for my better direction and the advancement of the

fervice, to have acquainted your lordfhip now before the term, with fuch

her Majefty's caufes as are in my hands. Which courfe intended out of

duty, I do now find by that I hear from my lord of EJJex, your lordfhip of

your favour is willing to ufe for my good, upon that fatisfaftion you may find

in my travels. And I now fend to your lordfliip, together with my humble
thanks, to underftand of your lordfliip's being at [leifure] what part of to-

morrow, to the end I may attend your lordfliip, which this afternoon I

cannot, in regard of fome conference I have appointed with Mr. Attorney Ge-
neral. And fo I commend your honourable lordll)ip to God's good prefer-

vation.

Tour good Lordjlnp's humbly atyour hon[ourablc\ commandments^

From Grafi-Inn the 2 5 th of Seplember, Friday. Yk. BA CON.

XIX. To the right honourable the Lord Keeper, ^c.

It may pleafe your good Lordjl.^ip,

I
Received, at my lord of EJJex laft going from court, a mefiage of

good afTurance, which his lordfliip fent to my brother and to my felf

;

which was this : That her Majefty had ftedfaftly promifed him to difpatch my
matter to-morrow. And fomewhat her Majefty faid to my felf, when I at-

tended her upon fome fervice fince ; which I liked well, though it was with

fome doubtfulnefs, as they fay her Majefty ufeth till the laft hour. This I

thought good to fignify to your good lordlhip, both that your lordftiip may
perceive how eftedlual and operative your lordftiip's laft dealing with her Ma-
jefty was ; and alfo that now the wheel is going, your lordftiip would fet it

forward, the rather in refpedl of the neceffity to go prefently in hand with
thefe criminal caufes, if the commiflion ftiall hold according to the adjourn-

ment. And if her Majefty fliould not be plealed prefently to give order for

a patent, yet if your lordlhip may by her warrant give me warning to pre-

pare my felf, it will be fome hold and fatisfadlion. So thinking long to have

the ftrength of place, to do your lordftiip acceptable fervice, I leave your good

lordftiip to God's good prefervation.

Tour LordJJnfi moji humbly at your hon[ourabk] commandments,

VromGra/s-Ina this 28th !:<„ -n , ^ ^ ,,

oiSeptmier, 1594.
tR. iSACQN.

XX. To
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XX. To the right honourable the Lord Keeper, &*c.

It may pleafe your Lordjlnp,

IT H o u G H T good to flep afide for nine days, which is the durance of a
wonder, and not for any diflike in the world ; for I think her Majefty

hath done me as great a favour in making an end of this matter, as if flue

had enlarged me from fome reflraint. And I humbly pray your lordfliip,

if it fo pleafe you, to deliver to her Majefty from me, that I would have been
glad to have done her Majefty fervice now in the beft of my years, and the

fame mind remains in me ftill ; and that it may be, when her Majefty hath
tried others, Ihe will think of him, that flie hath caft afide. For I will

take it upon that which her Majefty hath often faid, that flie doth referve

me, and not rejedt me. And fo I leave your good lordlliip to God's good
prefervation.

Tour Lordfiyip's 7}iuch bouiiden^

From Twicknam-Park this 20th of May, 1595.
Endorfed : Mr. Fr. Bacon his contentation ^ P

to leave the follicitorfhip. ^^' oA C O N.

XXI. A Letter to the Lord Treafurer Burghley, recom-

mending his firll: fuit, touching the follicitor's place.

My Lord, after the remembrance of my mojl humble duty^

THo u G H I know, by late experience, how mindful your lordfliip vouch-

fafeth to be of me and my poor fortunes, fince it pleafed your lord-

fhip, during your indifpofition, when her Majefty came to vifit your lord-

(hip, to make mention of me for my employment and preferment ; yet being

now in the country, I do prefume that your lordftiip, who of your felf had

lb honourable care of the matter, will not think it a trouble to be folicited

therein. Aly hope is,that whereas your lordfliip told me her Majefty was fome-

what gravelled upon the offence flie took at my fpeech in parliament ;
your

lordftiip's favourable and good word (who hath aftlired me, that for your own
part you conftmed, that I fpake to the beft) will be as a good tide to remove

her from that ftielf. And it is not unknown to your good lordfliip, that I

was the firft of the ordinary fort of the lower houfe of parliament that fpake

for the fubfidy ; and that which I after fpake in difference, was but in cir-

cumftances of time and manner, which methinks Ihould be no greater mat-

ter,, fince there is variety allowed in counfel, as a difcord in mulick to make
it more perfeft. But I may juftly doubt, not fo much her Majefty's impref-

fion upon this particular, as her conceit otherwife of ray infufficiency; which

though I acknowledge to be great, yet it will be the lefs, becaufe I purpofe

not to divide my felf between her Majefty and the caufes of other men (as o-

thers have done) but to attend her bufinefs only ; hoping that a whole man
meanly able, may do as well as half a man better able. And if her Majefty

think that ftie fl^all make an adventure in ufing one that is rather a man of

ftudy, than of practice and experience ; furely I may remember to have heard

that my father, (an example, I confefs, rather ready than like) was made

Ibllicitor of the augmentation (a court of much bufinefs) when he had never

2 pradlil'ed,
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praftifed, and was but twenty-feven years old ; and Mr. Brograve was now,

in my time, called to be attorney of the duchy, when he had pradlifcd little

or nothing ; and yet difcharged his place with great fufficiency. But thefe

things and the like are as her M tjefty fhall be made capable of ihem ; where-

in, knowing what authority your lordfliip's commendation hath with her

Majefty, I conclude with my felf, that the fubftance of flrength which I

may receive, will be from your lordfhip. It is true, my life hath been fo

private, as I have had no means to do your lordfhip fervice ; but yet, as

your lordfhip knoweth, I have made offer of fuch as I could yield : for as

God hath given me a mind to love the publick ; fo incidently, I have ever

had your lorddiip in fingular admiration ; whofe happy ability her Majefty

hath fo long ufed to her great honour and yours, Befides, that amendment

of ftate or countenance, which I have received, hath been from your lord-

fliip. And therefore if your lordfliip lliall ftand a good friend to your poor

ally, you fhall but tueri opus proprium, which you have begun. And your

lordfhip fliall beftow your benefit upon one that hath more ienfe of obliga-

tion than of ielf^love. Thus humbly defiring pardon, of fo long a letter, I

wifli your lordOiip all happinefs. This 7th of June, 1595.

Tour Lordjhip's in all humbkneji to be commanded.

Cab. p. 18.

<• XXII. To the right honourable the Lord Keeper, ^c.

It may pleafe your good LordJInp,

O T able to attend your lordfliip my felf, before your going to theN court, by reafon of an ague, which offered me a fit on Wednejday

morning, but fince by abftinence, I thank God, I have ftarved it, fo as

now he had turned his back, I am chafing him away with a little phyfick

;

I thought good to write thefe few words to your lordfhip, partly to fignify

my excufe, if need be, that I afiifted not Mr. Attorney on Thurjday laft in

the ftar-chamber, at which time it is fome comfort to me, that I hear by re-

lation fomewhat was generally taken hold of by the court, which I formerly

had opened and moved ; and partly to exprefs a little my conceit, touching

the nev/s, which your lordfnip laft told me from the Queen, concerning a

condition in law knit to an intereft, which your lordfhip remembreth, and

is fuppofed to be broken by jnisfeyance. Wherein furely my mind, as

far as it appertaineth to me, is this, that as I never liked not fo much as

the coming in upon a leafe by way of forfeiture, fb I am fb much enemy
to my felf, as I take no contentment in any fuch hope of advantage. For

as your lordfliip can give me beft teftimony, that I never in my life pro-

pounded any liich like motion, though I have been incited thereto j fo the

.world will hardly believe, but that it is underhand quickened and nou-

rifhed from me. And truly, my lord, I would not be thought to fupplant any
man for great gain, and I humbly pray your lordfliip to continue your com-
mendation and countenance to me in the courfe of die Queen's fervice, that

I am entered into : which, ' when it fliall pleafe God to move the Queen to

*/perfea. * profit, I hope I fliall give caufe for your lordfliip to obtain as many thanks,

as you have endured chidings. And fo I commend your good lordfliip to

God's good prefervation.

Tour Lordjhifs mojl humbly atyour hon\ourable\ commandment^
From Gray's- Inn the l-. -ry

iithof7/<«.^ ,595.
1<R. Bacon.

XXIII. To
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XXIII. To the right honourable the Lord Keeper, &'c.

It may pleafe your Lordfiipj

THere hath nothing happened to me in the couile of my bufinefs

more contrary to my expeftation, than your lordfliip's failing me, and
crofTing me now in the conclufion, when friends are betl tried. But now
I defire no more favour of your lordlhip, than I would do if I were a

fuitor in the chancery ; which is this only, that you would do me right.

And I, for my part, though I have much to alledge, yet neverthclefs, if I

fee her Majefty fettle her choice upon an able man, fuch a one as Mr. Ser-

jeant Fleming, I will make no means to alter it. On the other fide, if I per-

ceive any infufficient obfcure * idole man offered to her Majefty, then I think* itaMSS.

my felf double bound to ufe the belt means I can for my felf, which I hum-
bly pray your lordfhip I may do with your favour, and that you will not

difable me farther than is caufe. And fo I commend your lordlhip to God's
prefervation.

From Gray's hm the 28th of Juh, 1595. 72»^^ bcarcthyout Lovdjlnp all humble refpeB,
Endorfed : Mr. Bacon, luronging

me. In Lord Keeper's hand. Fr. BacON.

XXIV. To the right honourable the Lord Keeper, ^c»

It may pleafe your Lordfiipy

I
Thought it became me to write to your lordfhip, upon that which I

have underftood from my lord of EJJ'ex, who vouchfafed, as I perceive,

to deal with your lordfhip of himfelf to join with him in the concluding of
my bufinefs, and findeth your lordfhip hath conceived offence, as well upon
my manner, when I faw your lordfhip at Temple lafl, as upon a letter, which
I did write to your lordfliip fome time before. Surely, my lord, formy beha-
viour I am well affured, I omitted no point of duty or ceremony towards

you.r lordfhip. But I know too much of the court to beg a countenance

in publick place, where I make account, I fhall not receive it. And for

my letter, the principal point of it was, that wliich I hope God will give

me grace to perform, which is, that if any idolc may be offered to her
Majelty, (fince it is mixt with my particular) to inform her Majefty truly,

which I muft do, as long as I have a tongue to fpeak, or a pen to write,

or a friend to ufe. And farther, I remember not of my letter, except it

were that I writ, I lioped your lordfhip would do me no wrong, which
hope I do ftiJl continue. For if it pleafe your lordfliip, but to call to mind
from whom I am defcended, and by whom, next to God, her Majefly, and
your own virtue, your lordfliip is afcended ; I know you will have a com-
pundion of mind to do me any wrong. And therefore, good my lord,

when your lordfhip favoureth others before me, do not lay the feparation of
your love and favour upon my felf. For I will give no caufe, neither can

I acknowledge any, where none is ; but humbly pray your lordfliip to un-
derfland things as they are. Thus forry to write to your lordfhip in an

Vol. IV. 6 Q_ argu-



523 MR. BACONS LETTERS TEMP, ELIZ.

argument, which is to me unpleafant, though necefiary, I commend your

lordfliip to God's good prefervation

.

Prom T-wuham-Pari this 19th oi Au^iji, i j-g;. Touf LordJInfs in all humble refpecf^

Fr. Bacon.

XXV. To the right honourable the Lord Keeper, &c.

It may pleafe your good Lordfiip,

I
A M fony the opportunity permitteth me not to attend j-our lordfliip as

I minded. But I hope your lordHiip will not be the lefs iparing in ufing

the argument of my being liudicd and prepared in the Queen's caules, for my
furtherance, upon belief that I had imparted to your lordfhip my travels,

•which fome time next week I mean to do. Neither have I been able to

confer with Mr. Attorney, as I delired, becaufe he was removing from one

building to another. And befides, he alledged his note-book was in the coun-

tiy at • and lb we refpited it to fome time next week. I think he will

rather do me good offices than otherwife, except it be for the townfliip, your

lordfliip remembreth by the verfe. Thus I commend your honourable lord-

fliip to God's good prefervation.

Tour LordJInp's moji humble at ymir hon\ourable\ commandment

^

From Grafi-Inn this 25th _-

of 5r/>///B/J«-, 1595. TR. Bacon,

XXVL To the right honourable my very good Lord, the Lord

Keeper of the great feal of England,

It may pleafe your good Lordjlnp,

MY not acquainting your lordfliip hath proceeded of my not knowing
any thing, and of my not knowing of my abfence at Byffam with

my lady Rtijfel, upon fome important caufe of her fon's. And as I have heard

nothing, fo I look for nothing, though my lord of E[]ex fent me word,

he would not write till his lordlhip had good news. But his lordfliip ma)r

go on in his affedion, which neverthelefs my felf have defired him to li-

mit. But I affure your lordfliip, I can take no farther care for the mat-

ter. I am now at Tivicbiam-Paj-k, where I think to flay : For her Majefly

placing a follicitor, my travel fhall not need in her caufes, though whenfoe-

ver her Majefly fliall like to employ me in any particular, I fhall be ready

to do her willing fervice. This I write left your Lordfhip might think my
fllence came of any conceit towards your lordfhip, which I do affure you,.

I have not. And this needed I not to do, if I thought not fo : For my
courfe will not give me any ordinary occafion to ufe your favour, w^hereof

neverthelefs I fliall ever be glad. So I commend your good lordfhip to

God's holy prefervation.

Tour Lordjhifs humble, Sec.

Tliis 1 ! th of 0.7i!/w, 15951

Fr. Bacon..

XXVIL
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XXVII. To the right honourable the Lord Keeper, &'c.

It may plenfe your good Lordjlnp,

I
Conceive the end already made, which will, I truft, be to me a be-

ginning of good fortune, or at leaft of content. Her Majefty by God's
grace rtiall live and reign long, flie is not running away, I may truft her.

Or whether llie look towards me or no, I remain the fame, not altered in

my intention. If I had been an ambitious man, it would have overthrown

me, but minded as I am, Revertet bencdiSlio mea infmiim meiim. If I had
made any reckoning of any thing to be flirred, I would have waited on
your lordfhip, and will be at any time ready to wait on you to do you fer-

vice. So I commend your good lordlliip to God's holy prefervation.

Tour LordJJoip's moft kumble at your hon\ourable\ commaiidment.

From Tiuicknam-Park this 1 4th of OBolcr.

Endorled : 14 0<.?o^^/- 95. FR. BaCON.

XXVIII. To the right* honourable the Lord Keeper, ^c.

My very good Lord,

I
Received a letter from a very friend of mine, requeftingme to move
your lordfliip, to put into the commiffion for the fubfidy, Mr, 'Richard

Kempe, a reader of Gray's-hin, and befides born to good eftate, being alfo

my friend and familiar acquaintance. And becaufe I conceive the gentleman

to be every way fortable with the fervice, I am bold to commend him to

your lordfliip's good favour. And even fo with remembrance of my mofl
humble duty, I reft.

Tour Lordjloifs aff'eSlionate to do you humblefervice^

Tividitam-Pa/i, July ^. 1593- [5]

Fr. Bacon,

XXIX. To the right honourable the Lord Keeper, &'c.

My Lord,

IN my laft conference with your lordlliip, I did intreat you both to for-

bear hurting of Mr. Fr. Bacon's caufe, and to fufpend your judgment
of his mind towards your lordfliip, till I had fpoken with him. I went
fince that time to Tivicknam-park to confer with him, and had fignified the

efFedl of our conference by letter ere this, if I had not hoped to have met
with your lordlhip, and fo to have delivered it by fpeech. I told your lordlliip

when I laft faw you, that this manner of his was only a natural freedom,

and plainnefs, which he had ufed with me, and in my knowledge with fome
other of his beft friends, tlian any want of reverence towards your lordlliip ;

iind therefore I was more curious to look info the moving caufe of liis ftvie,

than
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than into the form of it ; which now I find to be only a dillitlence of your

lordflaip's favour and love towards him, and no alienation of that dutiful

mind, which he hath born towards your lordfliip. And therefore I am
fully perfuadcd, that if your lordfliip would plcale to fend for him, there

would grow fo good fatisfaftion, as hereafter he fliould enjoy your lordfliip's

honourable favour, in as great a meafure as ever, and your lordfliip have

the ufe of his fervice, who, I affure your lordfliip, is as Itrong in hio kind-

nefs, as you find him in his jealoufy. I will ufe no argument to pcrfuade

your lordfliip, that I fliould be glad of his being reflored to your lordfliip's

wonted favour j fince your lordfliip both knoweth how much my credit is

engaged in his fortune, and may eafily judge how forry I Ihould be, that

a gentleman whom I love fo much, fliould lack the favour of a pcrfon,

whom I honour fo much. And thus commending your lordfliip to God's

beft protedion, I refl:,

Endorfed: 31 Juguji, 95. My /orJo/EKex Toiir Lordf:ip's Very afjurcd^
to ha-vt me fend for Mr. Bacon, for hi

iL-ill futUfy me. In Lord Keeper's own
hand. Essex.

XXX. I'd the right honourable the Lord Keeper, ^c.

My very good Lordy

TH E want of afliflance from them which fliould be Mr. Fr. Bacon's

friends, makes [me] the more induflirious my felf, and the more earneii

in folliciting mine own friends. Upon me the labour mufl: lie of his efla-

blifliment, and upon me the difgrace will light of his being refufed. There-

fore I pray your lordfliip, now account me not as a foUicitor only of my
j

friend's caufe, but as a party interefted in this : And employ all your lord-

fhip's favour to me, or flrength for me, in procuring a fhort and fpeedy

end. For though I know, it will never be carried any other way, yet I

hold both my friend and my felf difgraced by this protradion. More I

would write, but that I know to fo honourable and kind a friend, this which

J have faid is enough. And fo I commend your lordfliip to God's beft pro-

tedion, refling,

[No date] [At your Lordfiifs ccmmandment,

Essex.

XXXI. The Earl of Essex's Letter to the Council at his

embarking for Spai?i. June 1596,

My very good Lord,

be^wrow by T_T A V I N G taken order for all things that belong to our land-forces, and

Mr, BacoK. JL J_ fl:aying only till the fliips be ready to take in our foldiers ; I am come
aboard, as well to draw other men by my example to leave the fliore, as to

have time and leifure to aflc account of my felf w^hat other duty I have to do,

befides the governing of thofe troops, and the ufing of them to good purpofe.

In which meditation, as I firft fludy to pleafe my mofl: gracious Sovereign,

3
as
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as well as to ferve her ; fo my next care is, to leave your lordftiips well fa-

tisfied of my paft carriage, fince I was nominated to this fervice j and apt to

make favourable conftrudion of what I fhall do hereafter.

I N my paft carriage I will neither plead merit, nor excufe imperfedions

;

for whatfoever I fliall be able to do, I know is lefs than I owe : and befides my
faults, my very faith and zeal (which are the befl: things in me) do make me
commit errors. But I would fain approve the matter itfelf of undertaking

this fervice, to have been good, howloever my former have been erroneous

;

or at leaft my intent and ends unblameable, though my judgment were faulty.

Your lordlhips know it hath been the wiidom of all times, rather to attempt

and do fomething in another country, than to attend an enemy, and be in

danger much in our own. And if this rule among the ancients was general-

ly held true, it might be better allowed of us in particular cafes, where a flate

little in territory, not extraordinary rich, and defended only with itfelf, fhall

have to do whh another Ifate, that hath many and ample dominions, the

treafureof the hdics, and all the mercenaries of Chrilfendom to ferve it. For
we have, as the Athenians had with the ancient ufurping Philips proelium fa-
ciky bellum difficile. Therefore it is our diladvantage to draw the war into

length. And if any man in this kingdom fliould be allowed to perfuade to

prevention, he might be one that law the Spaniard at homej apprehend an
jnvafion with greater terror than he. makes it abroad ; and that was a witnefs

how an handful of men, neither armed, vidlualled, nor ordered as they (hould

be, landed, marched, and had done what they lilled, if either the fhips had
come up, or they had had any provilions to make a hole in a wall, or to

break open a gate. But though the counfel be good for fome ftates, and for

ours at fome times, yet the opportunities ought to be watched 5 and it muft
appear, that this it is which is now taken. The opportunity for fuch fervice

I take to be, when either the enemy may receive the mofl hurt, or when he
is likelieft to attempt againft us, if he be not impeached. The hurt that our

eflate ihould feek to do him, is to intercept his treafure, whereby we fhall cut

his finews, and make war upon him with his own money ; and to beat, or

at leaft difcontinue him from the fea, whereby her Majelty fhall be both fe-

cured from his invafions, and become miftrefs of the fea ; which is tlie great-

nefs that the queen ofan ifland fliould moft afpire unto. In matter of profit, we
may this journey moft hurt him and benefit our felves, fmce he hath (as is

agreed on by all men) more caracks to come home now, than ever any year

before : befides many good advantages which will be offered if we command
the coaft. And to give him a blow, and difcountenance him by fea, now is

the time ; when he hath declared his ambition to command the feas ; and
yet, fo divided his fleets : fome appointed to be fet out, and yet fcant in rea-

dinefs ; others upon point of coming home, and not fit to defend themfelves,

if.either they be met at lea, or found in harbour ; and all fo difperfed in feve-

ral places, as if at any time we might do good that way, it is now. And
whether he will make war upon us, ifwe let him alone; let his folicitations,

offers, and gifts to the rebels of Irelajtd ; his befieging and winning of Calais,

and thole parts of France that front upon us, and his ftrengthcning hinifelf

, by fea by fo many means ; let thefe things (I fay) tell us. So as if we will at

any time allow the counfel of prevention to be reafonablc, we muft now con-

fcfi it to be opportune. But whatfoever the counfel were, I am not to be
cliarged with itj for as I was not the contriver, nor ofierer of the projeft, \o

_
if I had refilled to join with him, (that did invite me to it) I Ihould have been
tlionght both incompatible and backward in her Majefty's fervice. I fay not

Vol. IV. 6R this
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this for that I think the adtiofi fuch as it were difadvantage to be thought the

projeftor of it; but I fay, and fay truly, that my lord admiral devifed it, pre-

fented it to her Majefty, and had as well the approbation of her Majefty, and

the aflent of fuch of your lordfliips as were acquainted with it, as my promife

to go with him. One thing (I confefs) I above all men am to be charged

withal; that is, that when her Majefty's, the city oi London'% and the flates

of the Low-Countries charge was paft, the men levied, and marching to the

rendezvous, I could not fee how, with her Majefty's honour and fafety, the

journey might be broken. Wherein, although I fhould be carried with paf-

fion, yet I pray your lordfliips confider, who almoft, that had been in my
cafe named to fuch an adlion, voiced throughout Chriftendom, and engaged

in it as much as I was worth ; and being the inftrument of drawing more vo-

luntary men of their own charge, than ever was feen tliefe many years ; who
(I fay) would not have been fo affedlcd ? But far be it from me, in any adtion

of this importance, to weigh my felf, or my particular fortunes. I muft be-

feech your lordlhips to remember, that I was from time to time warranted

by all your opinions, delivered both amongft your felves, and to her Majefty,

which tieth you all to allow the counfel ; and that being granted, your lord-

fliips will call that zeal which maketh a man conftant in a good counfel, that

would be pallion in an evil or a doubtful. I confefs, her Majefty offered us

recompence for all our charges and loffes : but (my lords) I pray your lord-

fhips confider, how many things I fhould have fold at once for money ? I

will leave mine own reputation as too fmall a matter to be mentioned : but I

fhould have fold the honour of her Majefty, the fafety of the ftate, the con-

tentment of her confederates, the fortune and hope of many of my poor

countrymen, and the poftibility of giving a blow to that enemy that ought

ever to be hateful to all true Englip hearts. I fhould have fold all this for

private profit. Therefore, though I afk pardon of her Majefty, and pray

your lordfliips to mediate it for me, that I was carried by this zeal fo

faft, that I forgot thofe reverend forms which I ftiould have ufed
; yet I had

rather have my heart out of my body, than this zeal out of my heart. And
how, as I have laid before your lordlhips my paft carriage, and entering in-

to tliis adfion, fo I befeech your lordftiips give me leave to prepare you to a

favourable conftrudion of that which I fliall do hereafter : in which fuit I

am refolved neither to plead the hazarding of life, nor fpending of my fub-

flance in a publick fervice ; to the end that I might find your lordfhips (who

are publick perfons) more favourable judges : but will confefs, that I receive

fo much favour and honour by this truft and employment, as when I have

done all I can, I fliall ftill be behind-hand. This fuit only I make, that your

lordftiips will neither have too great an expedtation of our adlions, nor too

little ; left all we do feem either nothing, or to be done by chance. 1 know
we muft be tied to do no more than fhall be for her Majefty's fervice, nor no

lefs. In which flrait way, though it be hard for fo weak a man as my felf

to walk upright; yet the example of our raw foldiers may comfort an unfuf-

licient General : for they, till they grow perfed: in all their orders and mo-«

lions, are fo afraid to be out, and vi'ith fuch a continual heedfulnefs, obferve

both themfelves and thofe that are near them, that they do keep almoft as

good order at the firft as ever after. I am fure I am as diftruftful ofmy felf

as they. And becaufe I have more ienfe of duty, I fhall be more induftrioas.

For fea-fervice, the judgment of my honourable companion fhall be my com-
pafs. And for land, his aftent, and the 'advice of thofe her Majefty hath

named as counfellors at war, fhall be my warranties. It will be honour to

2 her
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her Majefty, and a great aflurance to her ftate, if we either bring home
wealth, or give the King of Spam a blow by fea. But to have made a con-
tinual diverfion, and to have left as it were a thorn flicking in his foot, had
been a work worthy of fuch a queen, and of fuch a preparation : for then
her Majefty fhould have heard no more of his intentions for Ireland, and at-

tempts upon the coaft: of France, or his drawing of {hips or galleys into thefe

narrow feas ; but Ihould at once have delivered all Chriftendom from his tear-

ful ufurpation. Wherein, as flie had been great in fame for filch a general

prefervation ; fo flie had been as great in power in making all the enemies of
Spain in Chriftendom to depend upon her. She fhould be head of the party

;

file only might be laid to make the wars with Spain, becaufe flie made them
to purpofe ; and they all but as her ailiftan'cs and dependants. And laltly, as

the end of the wars is peace, fb the might have had peace when fhe would,
and with what conditions fhe would, and have included or left out whom
fhe would. For fhe only, by this courCe, fliould force him to wifli for peace,

and fhe had tlie means in her hands to make the conditions. And as eafy it

had been to have done this, as to have performed leffer fervices. The ob-
jedlions again fl this will be hazard and charge. Hazard to hold any thing

of his that is lb mighty a king ; and charge, to fend fuch fupplies from
time to time as will be needful. For hazard, it is not the hazard of the

ftate or the whole, as are the hazards of a defenfive war, whenfoever we
are enforced to light ; but jt is only the hazard of fome few, and fuch com-
manders, as fliall be fet out for fuch a fervice. And thofe alfo that fhall be
fb hazarded, fhall be in lefs danger than if they were put into any frontier places

of France or of the Low-Countries. For they fliould not be left in any par^-

of the main or continent of Spain or Portugal, where the enemy might
bring an army to attempt them

;
(though I doubt not, but after he had once

tried what it were to befiege two or three thoufand Fnglijh in a place well

fortified, and where they had a port open, he would grow quickly weary of
tlioCe attempts j) but they fliould be fo lodged, as the feat and flrength of the

place fTiould warrant their fafety : fb that to pull her Majefly's men out of it,

fhould be a harder talk than to conquer any country that ftands on firm land

by him ; and to let the Englijb quietly poffefs it, fhould fo much prejudice

him, as he were not able to endure it; and for charge, there need not ib

much be expended, but that it might eafily be borne. And the place being

well chofen, and the war well condudted, in a fhort time there would not

only arife enough to pay the charge, but great profit to her Majefly, and
wealth to our country, would grow from the place that fliould be held : for

in a fliort time a great part of the golden Indian flream might be turned

from Spain to Englatid, and her Majefly be made to give law to all the world
by fea, without her charge. Befides, this fearful enemy, which is now a

terror to all Chritlendom, fliould be fo weakened in flrength, reputation,

and purfe, as her Majefly fhould for ever after have an eafy enemy of him.
It may be your lordfliips will defire to know the place that fliould be at-

,tempted, the means firft to take it, then to hold it; the commodity or ad-

vantage that might grow to this eflatc by it : but that, with your lordfhips

leave, .fhall be referved till my next. This is only to befeech you for our dear

S9vereign's fake, for the glory and welfare of her, and her eliate, tliat you
will think upon this general propofition : and if your lordfliips find it rea-

fonable, that you will move it to the queen ; by whom if I be commanded
to fet down the hypothefis, or to defcend unto particulars, I will offer my
proiedl .\\4th this condition, tliat if I advife any thing that the counfel of war
•

:"
'

fliall
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fliall think, dangerous, it may be reje«fled ; or if my felf be adtor in any thing

belonging to this projedl:, wherein her Majefty receives dilhonour, that I may
anfwer it with my Hfe. And yet your lordfliips know, I am matched witli

thofe in whom I have no particular interclt j but I mull attribute their aflent-

ing to me my good hap, to take the better part. In my lord, with whom
I am joined, I tind fo much honour and fervice, as I doubt not but our unity

in affedlion, will make an unity in counlel, adion, and government. I have

troubled your lordiliips with a tedious letter, begun in a day of kifure, and

finiflied in the midlt of our troublefome bufinels. I pray your lordfhip's par-

don the errors in it, and keep fo honourable an opinion of me, as I be not

condemned by you upon any complaints, advertifements, or reports, till I

have given anfwer to them. For as the nature of my place is fubjedt to envy

and detraction ; fo a little body full of fharp humours is hardlieft kept in tem-

per. And all the difcontented humours of an army do make their greatcft

quarrel to him that commands the army > not fo much for his faults, as for

becaufe he bridles theirs. And fo commending your good lordlhips to God's

divine protedion, I refl at your lordfliips commandment.

ROBERT ESSEX.

XXXII. To my Lord of Essex, from Mr. Bacon, Oci. 4. 1596.

• Myfingular good Lordy

IW I L L no longer dillever part of that, which I meant to have faid to your

lordfhip at Barn-Elms^ from the exordium which I then made ; where-

unto I will only add this, that I humbly defire your lordfliip, before you give

accefs to my poor advice, to look about, even jealoully a little if you will,

and to confider; firfi:, whether I have not reafon to think, that your fortune

comprehendeth mine ? Next, whether I fliift my counfel, and do not conjiare

mihi ; for I am perfuaded, there are fome would give you the fame council

now which I fliall, but that they fliould derogate from that which they have

laid heretofore ? Thirdly, whether you have taken hurt, at any time, by my
careful and devoted counfel ; for although I remember well your lordftiip

once told me, that you having fubmitted upon my well-meant motion at 'Non-

fuch (the place where you renewed a treaty with her Majefty of obfequious

kindnefs) flie had taken advantage of it ; yet, I fuppofe, you do fince believe,

that it did much attemper a cold malignant humour then growing upon her

Majefty toward your lordflaip, and hath done you good in conlequence. And
for my being againft it, now lately, that you fhould not eftrange your felf, al-

though I give place to none in true gratulation j yet neither do I repent me
of fafe counfel, neither do I judge of the whole play by the firft ail. But

whether I counfel you the beft, or for the beft, duty bindeth me to offer to

you my wiflies. I faid to your lordQiip laft time, Martha^ Martha, attendis

ad plur'una, iinum Jiifficit ; win the queen; iftliis be not the beginning of

any other courfe, I fee no end. And I will not now fpeak of favour of af-

fedtion, but of other correfpondence and agreeablenefs ; which, whenfoever

it fliall be conjoined with the other of affedtion, I durft wager my life (let them
make what Profopopoeds they will of her Majefty 's nature;) that in you fliC

will come to the queftion of, Sluid fiet homini, quejn Rex "oult honcrare ?

But how is it now? A man of a nature not to be ruled, that hath the advan-

2 tage
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tige of my affcdlioi), and knoweth it ; of an eftate not grounded to his great-

nefsj of a popular reputation; of a military dependence ; I demand, wlicther

there can be a more dangerous image than this, reprefcnted to any monardi
living, much more to a lady, and of her Majeity's apprehenfion ? And is it

not more evident tlian dcmunflration it feif, that whilft this imprefiion con-

tinueth in her Mujefty's breaft, you can find no other condition than inven-

tions to keep your eltate bare and low; croffing and difgracing your adlions;

extenuating and blalling of your merit ; carping with contempt at your na-

ture and fafliions; breeding, nourifhing, and fortifying fuch inftruments as

are moll; ladious againit you; repulfes andfcornsof your friends, and depen-

dents that are true and Ikdfaft ; winning and inveigling away from you fuch

as are flexible and wavering ; thrurting you into odious employments and of-

fices to fupplant your reputation ; abufing you and feeding yoii with dalliances

and demonlbations, to divert you from delcending into the lerious conlide-

ration of your own cafe ; yea, and percafe venturing you in perillous and de-

fperate enterprifes. Herein it may pleafe your loidfliip to undcrfland me ;

for I mean nothing lefs, than that thefe things fliould be plotted and intend-

ed as in her Majefty's royal mind towards you : I know the excellency of her

nature too well. But I fay, wherefoever the formerly defcribed impreflion is

taken in any king's breaft towards a fubjedt, thefe other recited inconvenien-

ces muil, of neceflity of politic conlequence, follow; in refpedf of fuch in-

ftruments as are never failing about Princes : which fpy into their humours
and conceits, and fecond them ; and not only fecond them, but in feconding

encreafe them
;

yea, and many times without their knowledge, purfue them
farther than themfelves would. Your lordfliip will aik the queftion, where-

with the Atbcnia72s were wont to interrupt their orators, when they exagge-

rated their dangers; !i>uid igitiir agendum eji?

I WILL tell your lordihip, ^ae mihi nunc in mcntein venhint ; fuppofing

rjcverthelel's, that your felf, out of your own wifdom upon the cafe, with

this pliinnefs and liberty reprefented to you, will find out better expedients

and remedies. I wifla a cure applied to every of the five former impreffionSj

which I will take not in order^ but as I think they are of weight.

For the removing the impreflion of your nature to be opiniaflre and not

rulable : firft, and above all things I wiih, that all matters pall, which cannot

be revoked, your lordihip would turn altogether upon infatisfacfion, and not

upon your nature or proper difpofition. This firing you cannot, upon every

apt occafion, harp upon too much. Next, whereas I have noted you to fly

and avoid (in fome refpedt juftly) the refemblance or imitation of my lord of

Leiccfter, and my lord chancellor Hatton
;
yet I am perfuaded (howfoevef

I'wilhyour lordfliip, as diflant as you are from them in points of favour, in-

tegrity, magnanimity, and merit ;) that it will do you much good betweeni

the queen and you, to allege them (as oft as you find occafion) for authors

and patterns : For I do not know a readier mean to malce her Majelfy think

you are in your right way. Thirdly, when at any time your lordihip upon

occafion happen in fpeeches to do her Majelfy right (for there is no fuch mat-

ter as flattery amongll you all) I fear you handle it, magh in fpcciem adorna-

tis vei'bis, quam ut /entire vidcaris. So that a man may read formality in

your countenance ; whereas your lordfl^iip fliould do it familiarly, (^ oratiom

jida. Fourthly, your lordfliip fhould never be without fome particulars a-

foot, which you fliould feem to purfue with earneflnefs and affedion; and

then let them fall, upon taking knowledge of her Majefty's oppofition and

. diflike. Of which, the weightielt fort may be, if vonr lordfliip offer to la-

Vol. IV.
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hour in the behalf of fome that you favour, for fome of the places now void ;

chufing fueh a fubjcdl as you think her Majelty is like to oppofe unto: and if

vou will fay that this is conjunBum cum al'iena injuria^ I will not anlwcr,

Jjaec non aliter conftabunt ; but I fay, commendation from fo good a mouth

doth not hurt a man, though you prevail not. A lefs weighty fort of parti-

culars may be the pretence of fome journeys, which, at her Maiefty's request,

your lordihip might relinquilli j as if you would pretend a journey to fee

your living and ellate towards //^j/^i, or the like ; for as for great foreigh

journeys of employment and fervice, it ftandeth not with y^ur gravity to

play or tlratagtm with them. And the lightell fort of particulars, Vv-hich yet

are not to be negleded, are in your habits, apparel, wearing',, gcftures and

the like.

The impreliion of grcateft prejudice next, is that of a military dependencc:

whercin I cannot fufHcicirdy wonder at your lordlhip's courie, that you fay,

the wars are your occupation, and go in that courfe ; whereas, if I might

iiave adviled your lordlliip, you Diould have left that perlbn at Flymoutk,

more than when in coanfel, or in commending fit perfons for fervice for war?,

where it had been in feafon. And here, my lord, I pray miftake me not : I ani

not to play now the part of a gown-man, that would frame you befl to iniiic

own turn. I know what I owe you. I am infinitely glad of this laft journey

now it is pad > the rather, becaule you may make fo honourable a full point for

ii time. You have property good enough in that greatnefs : There is none

can, of many years, alcend near you in competition. Befides the dilpoling

of the places and affairs both concerning the wars, (you encreafing in other

greatnefs) will of themfelves flow to you ; which v/ill preferve that depen-

dence in full meafure. It is a thing that of all things I would have you re-

tain, the time confidered, and the neceffity of the fervice ; for other reafon

I know none : yet, I foy, keep it in fubllance, but abolifli it in fliews to the

Queen ; for her Mijclty loveth peace. Next, ihe loveth not charge. Third-

ly, that kind of dependence maketh a fufpeded greatnefs. Therefoie, qiiod

injlat agamiis. Let that be a fleeping honour a while, and cure the Qnten's

mind in that point. Therefore again, whereas I heard your lordfl^.ip de-

figning to your felf the earl marihal's place, or the place of mafter of the ord-

nance > I did not in my mind fo well like of either, becaufe of their affinity

with a martial greatnefs. But of the places now void, in my judgment and

difcretion, I would name you to the place of lord privy feal. For fii-ft, it is

the third perfon of the great officers of tlie crown. Next, it hath a kind of

fuper-intendence over the fecretary. It hath alfo an afiinity with the court

of wards, in regard of the fees from the liveries : And it is a fine honour,

quiet place, and worth a thouland pounds by the year: And my lord admiral's

father had it, who was a martial man , and it fits a favourite to carry her

Majefly's image in feal, who beareth it beft exprelfed in heart. But my chief

reafon is, that which I firft alleged to divert her Majefty from this impref-

lion of a martial greatnefs. In concurrence whereof, if your lordlliip (ball

not remit any thing of your former diligence at the Star-chatnber ; if ywu

Ihall continue fuch intelligences as are worth the cheriiliing ; if you fjiall pre-

tend to be as bookifli and contemplative as ever you were ; all theie courles

have both their advantaa;es and ufes in themfelves otherwife, and ferve exceed-

mg aptly to this purpoie. Whereunto I add one expedient more, ilronger than

all the red: ; and for mine own confident opinion, void of any prejudice or

danger of diminution of your greatnefs ; and that is, the bringing in (A fome

-martial man to be of the council, dealing diredly with her Majelly in it, us

1 for
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for her fervlce, and your better affiftance ; chafing ncvertheleft fome perfon

that may be known, not to come in againrt: you by any former divifion. I

judge the fittefl to be my lord Mou/itjoy, or my lord IVilloughby. And If

your lordlhip fee deeplier into it than 1 do, that yOu would not have it done
in effeft ;

yet in my opinion, you may ferve your turn by the pretence of it,

and ftay it neverthelcfs.

The third imprellion is of a popular reputation • whicli, becaufe It is a

thing good in it felf, being obtained as your lordlhip obtaineth it, that is,

bonii artibus ; and befides, well governed, is one of the flowers of your great-

nels both prefent and to come; it would be handled tenderly. The onlv

way is to quench it verbis and not rebus. And therefore to take all occa-

fions to the Queen, to ipeak againlt popularity and popular courfes vehement-

ly J
and to tax it in all others : but, neverthelcfs, to go on in your honourable

common-wealth courfes as you do. And therefore, I will not advife you to

cure this, by dealing in monopolies, or any opprelfibns : Only, if in parlia-

ment your lordfhip be forward for treafure, in relpeit of the wars, it bc-

cometh your perfon well ; and if her Majefty objei^l popularity to you at

any time, I would fay to her, a parliament will Ihew that ; and h feed her

with expeiftation.

The fourth impreffion of the inequality between your eftate of means, and

your grcatnefs of refped:s, is not to be neglected. For believe it, my lord,

that till her Majefty hnd you careful of your eftate, Ihe will not only think

you more like to condnue chargeable to her, but alfo have a conceit that you
have higher imaginations. The remedies are, firfl, to profefs it in all fpeeches

to her : Next, in fuch fults wherein both honour' gift and profit, may be
taken to communicate freely vl'ith her Majefty, by way of inducing her to

grant, that it will be this benefit to you. Laftly, to be plain with your lord-

fhip, (for the gentlemen are fuch as I am beholden to ;) nothing can make
the Queen, or the world think fo much that you are come to a provident

care oi your eftate, as the altering of fome of your officers ; who though they

be as true to you as one hand to the other; yet opinio veritate major: But
if, in refpe^ft of the bonds they may be entered into for your lordlhip

you cannot fo well difmils your felf of them, this cannot be done but with

timCi

For the fifth and lafl:, which Is of the advantage ofa favourite,- as fever'd

from the reft, it cannot hurt ; fo joined with them, it maketh her Majefty

more fearful and fliadowy, as not knowing her own ftrength. The only

remedy to this, is to give way to fome other favourite, as in particular you

fhall rind her Majefty inclined ; fo as the fubjedl hath no ill, nor dangerous'

aipedt tovvards your felf. For otherwife, whofoever ftiall tell me, that you
may not have fingular ufe of a favourite at your devotion, I will fay he un-

derftandeth iibt the Queen's aftcdlion, nor vour lordlhip's condition. Ancf

fo I reft.

October
£f. 1596.

XXXIII. To my Lord of E s s e x.

It may pleafe your good Lordjlnp.

Pray God her Majefty 's weighing be not like the weight of a balance j

grav'ta deorjum^ levia furfum. But 1 am a? tar from being altered in de-

votion'
I
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Votion towards her; as I am fron\ clirtrull that fhe will be altered in opiiiioii

towards nie, when Ihe knoweth me better. For my felf, I have lo(t Ibn.t opi-

nion, fome time, and fome means ; this is my account : but then for opinion,

it is a blaft that goeth and cometh; for time, it is true, it goeih and cometh

not ; but yet I have learned that it may be redeemed.

For means, I value that moll: ; and the rather, becaufe I am purpofed, not

to follow the pradtice of the law ; (if her Majelty command me in any parti-

cular, I fhall be ready to do licr willing fervice :) and my reafbn is only, be-

caufe it drinketh too much time, which I have dedicated to better purpoles.

But even for that point of eftate and means, I partly lean to Thalcs opinion.

That a philofopher may be rich if he will. Thus your lordllnp feeth how
I comfort my felf ; to the encreafe whereof, I would fain pleafe my felf to

believe that to be true which my lord treafurer writeth ; which is, that it is

more than a philofopher morally can digeft. But without any fuch high

conceit, I efteem it like the pulling out of an aking tooth, which, I rcmeni-

ber, when I was a child, and had little philofophy, I was glad oi when k
was done. For your lordlhip, I do think my felf more beholden to you

than to any man : and I fay, I reckon my felf as a common, (not popular,

but common ;) and as much as is lawful to be enclofed of a common, fo much
your lordfliip fliall be fure to have.

%

Tour LordfiifSy to obey your komurahle coimuar.ds,

morefettled than ever.

XXXIV. To my Lord of Essex.

Myjingidar good Lord,

YOUR lordfliip's fo honourable minding my poor fortune the lutl yo:ir,

in the very entrance into that great adion, (which is a time of lefe

leifure ;) and in fo liberal an allowance of your care, as to write three letters

to ftir me up friends in your abfence, doth, after a fort, warrant me not to

objedt to my felf your prefent quantity of affairs, whereby to filence my felf

from petition of the like favour. I brake with your lordfliip my felf at the

'toiaer ; and I take it my brother hath fince renewed the lame motion, touch-

ing a fortune I was in thought to attempt, /« genere cecommico. In genere

politico, certain crofs winds have blown contrary. My fuit to your lordChip

is for your feveral letters to be left with me dormant, to the gentlewoman,

and either of her parents : Wherein I do ' not doubt, but as the beams of

Vour favour have often dilTolved the coldnefs of my fortune ; fo in this argument

your lordlhip will do the like with your pen. My defire is alfo, that your

lordlhip would vouchfafe unto me, as out of your care, a general letter

to my Lord Keeper, for his lordfhip's holding me from you recommended j

both in the courfe of my pradlice, and in the courfe of my employment in

her Majeily's fervice : wherein, if your Lordn:iip fliall in any antitbcfn or

relation affirm^ that his lordlhip fhall have no lefs fruit of me than of any ci-

ther whom he may cherilh, I hope your lordOiip Ihall engage your fell' for

no impoffibility. Laftly and chiefly, I know not whether I Ihall atiaiii to

fee your lordHiip before your noble journey ; for ceremonies are things infi-

nitely inferiour to my love and to my zeal. This let me, with your allowance,

fay unto you by pen. It is true, that in my well-meaning advices, out of

my love to your lordlhip, and perhaps out of the Ifate of mine ovA'n mind.
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I have fometimcs perfuaded a courfe difFciing ; ac tihi pro tutis injigiiia faSla
placebunt : be it fo, yet remember, that the ligning of your name is nothiiic,

unlefs it be to Ibnie gyod patent or cliarter, whereby your country may be
endowed with good and benefit. Which I fpeak, both to move you to pre-

ferve your perfon for farther merit and fcrvice of her Majelly and your coun-
try, and likewife to refer this adion to the fame end. And fo, in moft true

and fervent prayers, I commend your lordlhip and your work in hand to

the prefervation and condudt of the divine Majefty ; fo much the more
watchful, as thelc adlions do more manifeflly in iliew, though aHke in truth,

depend upon his divine providence.

XXXV. To Sir John Stanhope.

SIR,

YOUR good promifes fleep, which it may feem now no time to awake.
But that I do not find that any general kalendar of obfervation of time

fcrveth for the court : and befides, if that be done, which I hope by this time
is done ; and that other matters fliall be done, which we wiili may be done,

I hope to my poor matter, the one of thefe great matters may clear the way,
and the other give the occafion. And though my Lord Treafurer be abfent

whofe health neverthelefs will enable him to be fooner at court than is exped-
ed ; efpecially if this hard weather (too hard to continue) Ihall relent

; yet we '

abroad fay, his Lordfhip's fpirit may be there, though his perfon be away.
Once I take for a good ground, that her Majefty's bufinefs ought to keep nei-

ther vacation nor holy-day, either in the execution, or in the , care and pre-

paration of thofe whom her Majefty calleth and ufeth : and therefore I would
think no time barred from remembring that, with fuch difcretion and relpedt

as appertaineth. The conclufion fhall be, to put you in mind to maintain that

which you have kindly begun, according to the reliance I have upon the fin-

cerity of your affedtion, and the foundncfs of your judgment. And fo I com-
mend you to God's prefervation. :

XXXVI. To my Lord of E s s e x.

My Jingular good Lord,

THE meffage it pleafed your lordlliip to fend me, was to me delivered

doubtfully. Whether your lordlliip faid you would fpeak with me at

the Star-Chamber, or with Mr. Philip. If with me, it is needlefs ; for gra-

titude impofeth upon me latisfadion : if with Mr. Philip, it will be too late;.'

becaufe fomewhat muft (perchance) be done that day. This doubt not folved, i

maketh me write again : the rather, becaufe I did liberally, but yet privately,

affirm your lordfhip would write ; which if I make not good, it may be a

dilcouragement. Your lordlhip's letter, though it have the fubjcd: of honour
and juftice, yet it fliall have the fecrecy of a thing done upon affedlion. I

fhall ever in a firm duty fubmit my occafions, though great, to your lord-

fhip's refpefis, though fmall : and this is my refolutioo, that when your lord-

fhip doth for me, you lliall encreafe my obligation ; when vou refufe to do for

Vol. IV. 6 T
'

me.



534 MR- BACON'S LETTERS TEMP. ELIZ.

me, you fliall cncreafc my merit. So leaving the matter wholly to your lord-

lliip's plcafure, I commend your lordlliip to the prercrvation of the divine

Majefly. From Grayi-hvi.

Tour Lordfjip's ever mo/i humbly boundeiti

XXXVII. To my Lord of E s s e x.

Myfmgular good "Lord,

I
May perceive, by my lord keeper, that your lordfliip, as the time ferved,

fignified unto hiin an intention to confer with his lordfliip at better op-

portunity ; which in regard of your fevcral and weighty occafions, I have

thought good to put yo'"' lordlhip in remembrance of; that now at his

coming to the court it may be executed ; defiring your good lordlhip, never-

thelefs, not to conceive out of this my diligence in foliciting this matter, that

I am eirher much in appetite, or much in hope. For as for appetite, the

waters of Pamaffus are not like the waters of the Spaia that give a ftomach ;

but rather they quench appetite and defires. And for hope, how can he

hope much, than can allege no other reafon than the realoii of an evil debtor,

who will perfuade his creditor to lend him new funis, and to enter farther in

with him to make him fatisfy the old : And to her Majeily no other realbn,

but the reafon of a waterman ; I am her firfl: man of thofe who ferve in

counfel of Law ? And fo I commit your lordlhip to God's bed prefervation.

XXXVIIL To my Lord of E s s e x.

Mojl honourable, a??d my fmgidar good Lord,

IC A N N o T but importune your lordfliip, with thanks for your lordfliip's

remembring my name to my lord Keeper ; which being done in fuch an

article of time, could not but be exceedingly enriched, both in demonftration

and effed: ; which I did well difcern by the manner of expreffing thereof by

his lordlhip again to me. This accumulating of yoiu" lordfliip's favours up-

on me hitherto, worketh only this effed: 5 that it raileth my mind to afpire

to be found worthy of tliem, and likewife to merit and krve you for them.

But whether I Ihall be able to pay my vows or no, I mull leave that to God
who hath them /;/ depofito : whom alio I moil: inllantly befcech to give you

fruit of your actions, beyond that your heart can propound : "Najn Deus
major eft corde : Even to the environing of his iDenedidions, I recommend
your Lordlhip.

XXXIX. To the Q^u e e n,

// may pleafe your Majejly,

Written by TT were great fimplicity in me to look for better, than that your Majefly

for my'lord X ^^^ould caft away my letter as you have done me ; were it not that it is

<e)i Ejji-x. pollible your Majelty will think to find fomewhat in it, whereupon your dif-

pleafure may take hold j and fo indignation may obtain that of you which

J fivour
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Jiivour could not. Neither might I in realbn prefunie to offci- unto your Ma-
jefty dead lines, my felf being excluded as I am ; were it not upon tliis only

argument or fubjedl: ; namely, to clear my felf in point of duty. Duty,

though my ftate lie buried in the iluids, and my favours be calt upon the

waters, and my honours be committed to the wind, yet ilandcth furely

built upon the rock, and hath been, and ever fliall be, unforced and unat-

tempted. And therefore, fince the world, out of error, and your Majefly,

I fear out of art, is pleafed to put upon me ; that I have lb much as any elec-

tion or will in this my abfence, from attendance, I cannot but leave thi^ pro-

tetlation with your Majefty ; that I am, and have been merely a patient, and
take my felf only to obey and execute your Majelly's will. And indeed,

Madam, 1 had never thought it poflible tliat your Majefty could have fo dif-

intcrefted your felf of me ; nor that you had been fo perfecl in the art of for-

getting ; nor that after a quinteflence of wormwood, your Majefty would
have taken fo large a draught of poppy, as to have paHed fo many * fummers
without all feeling of my fufferings. But the only comfort I have is this,

that I know your Majelly taketh delight and contentment in executing this

difgrace upon me. And fince your Majefty can tind no other ufe of me,
I am glad yet I can ferve for that. Thus making my mod humble petition

to your Majefty, that in juftice (howloever you may by ftrangenefs untie, or

by violence cut afunder all other knots) your Majelly would not touch me
in that which is indilloluble ; that is, point of dutyj and that your Majefty

will pardon this my unwarranted prefumption of writing, being to fuch an

end : I ceafe in all humblenefs

;

Tour Majefty s poor, and never fo iiwworthyfervanf,

ESSEX,

XL. To Sir R o B E R T Cecil,

5 7i^,

I
Forbear not to put in paper^ as much as I thought to have fpoken td

your honour to-day, if I could have ftayed ; knowing, that if your ho-
nour fliould make other ufe of it, than is due to good meaning, and than I

am perfuaded you will
; yet to perfons of judgment, and that know me o-

therwife, it will rather appear (as it is) a precife honefty, and this fame,
juum cuiqiie tribuere, than any liollownefs to any. It is my luck ftill to be
a-kin to fuch things as I neither like in nature, nor would willingly meet with
jn my courfe ; but yet cannot avoid, without fliew of bafe timoroufnefs, or

elfe of unkind or fufpicious ftrangenefs.

[Some Hiatus in the Copy.]
And 1 am of one fpirit ftill. I ever liked the Gahiifts that

deal with good compofitions ; and not the Paracelfmns that deal with thefe

tine feparations : and in mulick, I ever loved eafy airs that go full all the parts

together ; and not thefe ftrange points of accord and difcord. This I write

not, I allure your honour, ofticiouflyi except it be according to T////yV offices;

that is, hone'ftly and morally. For though, I thank God, I account upon

• This iliews this Letter was wrote before the Earl of Effex had been reconciled to the Queen ;

and our author not having been called or advll'ed with for fome year and a half before the Earl's
going into Ireland, determines the date at lateli to the beginning of 1 59S.

the
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the proceeding in the Queen's fervice, or not proceeding, both ways ; and

thereibre neither mean to fawn nor retire j yet I naturally deiire good opi-

nion with any perfon, which for fortune or fpirit is to be regarded ; much
more with a fecretary of the Qixcn's, and a coufin-gerinan, and one, with

whom I have ever thought my fclfto have fome fympathy of nature, though

accidents have not fufFered it to appear. Thus not doubting of your ho-

nourable interpretation, and ufage of that I have written, I commend you to

the divine prefervation. From Grays-Iitn.

XLI. To Sir Robert Cecil.

SIR,
"TTOUR honour knoweth, my manner is, though it be not the vvlfeft

j[ way, yet taking it for the honefteft, to do as Alexander did by liis

phylician, in drinking the medicine, and delivering the advertifement of fuf-

picion : fo I trufl: on, and yet do not fniother what I hear, I do aflure you.

Sir, that by a wife friend of mine, and not faftious toward your honour, I

was told with afleveration, that your honour was bought by Mr. Coventry

for two thoufand angels : and that you wrought in a contrary fpirit to my
lord your flither. And he laid farther, that from your fervants, from your

lady, from fome counfellors that have obfcrved you in my bufinefs, he knevy

you wrought underhand againft me : The truth of which tale 1 do not be-

lieve. You know the event will fliew, and God will right. But as I rejedt

this report, (though the ftrangenefs of my cafe might make me credulous)

fo I admit a conceit, that the laft meflenger my lord and your fclf ufed, dealt

ill with yourhonours ; and that word (fpeculation) which w^as in the Queen's

mouth, rebounded from him as a commendation : for I am not ignorant of

thofe little arts. Therefore, I pray, truft not him again in my matter. This

was much to write ; but I think my fortune will fet me at liberty, who am
weary of aflerviling my felf to every man's charity. Thus I, o-c.

XLII. To FouLK Grevil.

SIR,

I
Understand of your pains to have vifited me, for which I thank you.

My matte r is an endlefs queftion. I affure you I had faid, requiefce anitna

mea : but now I am otherwife put to my pfalter ; Jiolite conjidere. I dare

go no farther. Her Majefty had, by fet fpeech, more than once affured me
of her intention to call me to her fervice ; which I could not underftand but

of the place I had been named to. And now, whether m'vidns homo hoc fe-

cit ; or whether my matter mult be an appendix to my lord of E[jex fuit ;

or whether her Majefty, pretending to prove my ability, meaneth but to take

advantage of fome errors, which, like enough, at one time or other I may
commit ; or what it is ; but her Majefty is not ready to dilpatch it. And what

though the mafter of the Rolls, and my lord of Ejjex, and your felf, and

others, think my cafe without doubt
; yet in the mean time I have a hard

condition to ftand fo, that whatfoever fervice I do to her Majefty, it fliall be

thought to be but Jervitiiim vijcatum, lime-twigs and fetches to place my
felfi
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fclf ; and fo I (haW have envy, not thanks. This is a courfe to quciK^li all

good fpirits, and to corrupt every man's nature ; which will, I fear, much
hurt her Majerty's fcrvice in the end. I have been like a piece of lluff bc-

Ipoken in the fliop ; and if her Majefly will not take me, it may be the fel-

ling by parcels will be more gainful. For to be, as I told you, like a child

following a bird, which when he is nearefl flielh away, and liteth a little be-
fore, and then the child after it again, and fo hi ifTfinitiim ; I am weary of'

it, as alfo of wearying my good friends j of whom, neverthelef^, I hope in

one courfe or other gratefully to deierve. And lb, not forgetting your bufi-

nefs, I leave to trouble you with this idle letter, being but jiifla c^ modcrata
querimonia : For indeed, I do confefs, primus amor will not eatily be caft

off. And thus again I commend me to you.

XLIII. To my lord of Essex.
// may pleafe your good Lordfiip,

I
Am very forry her Majefty fliould take my motion to travail in offence^

But furely, under her Majefly's royal correction, it is fuch an offence as

it fhould be an offence to the fun, when a man, to avoid the fcorching heat

thereof, flieth into the fliade. And your lordlhip may eafily think, that

having now thefe twenty years (for fo long it is and more, lince I went with
* Sir Amyas Paulct into France, from her Majefly's royal hand) made her

Majefly's fervice the fcope of my life ; I fliall never find a greater grief than

tills, relinquere amorem primum. But lince, principia auliomim J'unt tan-

turn in nojlra potejlate ; I hope her Majefty of her clemency, yea and ju-
"

flice, will pardon me, and not force me to pine here with melancholy. For
though mine heart be good, yet mine eyes will be fore ; fo as I fliall have
no pleafure to look abroad : and if I fliould otherwife be affedled, her Maje-
fly in her wifdom will but think me an impudent man, that would face out

a difgrace. Therefore, as I have ever found you my good lord and true friend,

,

fo I pray open the matter fo to her Majefly, as ihe may difcern the ncceflity

of it, without adding hard conceit to her rejedtion ; of which, I am fure,

the latter I never deferved. Thus, ^c.
* This letter was therefore wrote about the year 1598.

XLIV. To Sir Robert Cecil, at his being in iv-(3:?/^i?.

It may pleafe your honourable Lordfiip,

I
Know you will pardon this my obfervance, in writing to you, empty of

matter, but out of the fulnefs of my love. I am forry that as your time

of abfence is prolonged, above that was efleemed at your lordfhip's fetting

forth ; fb now, upon this laft advertifement received from you, there groweth

an opinion amongfl better than the vulgar, that the ditiiculties alfo of your

negotiation are encreafed. But becaufe, I know, the gravity of your nature

to be not to hope lightly, it maketh me to defpair the lefs. For you are

natus ad ardua : and the indifpolition of the fubjeft may honour the iTcill of

the workman. Sure I am, judgment and diligence lliall not want in your

lordfliip's fclf : but this was not my purpofe ; being only to fignify unto your

lordlhip, my continual and inceffant love towards you, thirfling after your

return, for many relpefts. So I commend you ever to the good prefervation

of the divine Majefty. Grays-Inn. 1598,
At your honour's coimnandment ei-er and particularh.

Vol. IV. 6 U XLV.
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XLV. To Sir Robert Cecil.
i:Um^i^

Myjingular good Lord,

THE argument of my letters to your lordfliip, rather increafctii than

fpendeth ; it being only the delire I have to lalute you ; which by

your ablence is more augmented than abated. For me to write your lord-

Ihip occurrences either of Scotijh brags, or Irijh plants, or Spanijh ruffling,

or Loiv-Cotmtry ftates, were (befides that it is aliemwi qniddam, from mine

own humour) to forget to whom I write ; five that you, that know true ad-

vertifements, fometimes delire and delight to hear common reports ; as we
that know but common reports, defire to hear the truth. But to leave fuch

as write to your fortunes, I write to yourfelf, in regard of my love to you ;

you being as near to me in heart's blood, as in blood of defccnt. This day

I had the contentment to fee your * father, upon occalion : and methought

his lordlliip's countenance was not decayed, nor his cough vehement ; but

his voice was as faint all the while as at lirft. Thus wilhing your lordlhip

a happy and fpcedy return, I commend you to the divine Majelly.

* This feems to be written 1598, the time of the lord Burghley's lall ficknefs.

XLVI. A Letter of advice to the Earl of E s s e x, to take upon

him the care of IriJh caufcs, when Mr. Secretary Ce cjl

was in Fra?tce^ ^S9^'

I

Myfmgular good Lord,

Do write, becaufe I had no time fully to exprefs my conceit to your

lordfliip, touching Irijh affairs ; confidering them as they may concern

your lordfliip ; knowing that you will confider them, as they may concern

the flate. That it is one of the apteft particulars that hath come, or can

come upon the flage for your lordfliip to purchafe honour upon, I am moved
to think for three reafons. Becaufe, it is ingenerate, in your houfe^j^ in re-

fpeft of my lord your father's noble attempts : becaufe of all the accidents

of fl:ate on foot at this time, the labour refleth moll: in that particular ; and

becaufe the world will make a kind of comparifon, between thofe that let it

out of frame, and thofe that bring it into frarrte : which kind of honour

giveth the quickefl: kind of reflexion. The transferring this honour upon

yourfelf, conlifteth in two points: the one, if the principal perfons employ'd,

come in by you and depend upon you ; the other, if your lordfliip declare your

felf, and profefs to undertake a care of that kingdom. For the perfons, it

falleth out well, that your lordfliip hath had no interell in the perfons of

imputation : for neither Sir William Fifz-JVilliams, nor Sir yohi Norn's, was

yours. Sir William Rt/ffel was conceived yours, but was curbed. Sir Co-

fiiers Clifford (as I conceived) dependeth on you, who is faid to do well. And
if my lord of OrwcW, in this interim, doth accommodate things well, (as it

is faid he doth) I take it he hath always had good underflanding with your

lordfliip : fo as all things hitherto are not only whole and entire, but of fa-

vourable afpedf towards your lordfliip, if hereal'ter you chufe well : wherein

2 in
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in your wifdom you will remember there is a great difllreiice in cijoice of the

peribns, as you ihall think the affiiirs to incline to compolition or tf) war. Con-

cerning the care of bufinefs, the general and popular conceit hath been, that

7r//Z) caufes have been much neglecfted ; whereby the very reputation of better

care will put life into them. And I am lure her Majcily, and my lords of

the council, do not think, their care dillolved wiien they have chofen whom
to employ : but that they will proceed in a fpirit of ftatc, and not leave the

main point to difcretion. Then if a refolution be taken, a confultation muffc

proceed ; and the confultation mull be govern 'd upon information to be had

from fuch as know the place, and matters in i'a.i.1 : and in taking of informa-

tion I have always noted there is a ikill and a wifdom. But for a beginning

and key to that which Oiall follow, it were good your lordlliip would have

fbme large and ferions conference with Sir IVillia??! Ruffel, Sir Richard Bijig-

ham, the Earl of T/wwoW, and Mr. JVilbrahmn--, to know their relation of

the paft ; their opinion of the prcfent ; and their advice for the future. But

I am of opinion much more would be had of them, if your lordHiip fhall be

pleafed feverally to confer ; not obiter^ but exprefsly upon fome caveat given

tliem to think of it before : for bene docct qui prudenter interrogat.

For the points of oppofing them, I am too much a ftranger to tlie bufi-

nefs to deduce them : but in a general topick, methinks the pertinent inter-

rogations muft be J either of the poflibility and means of accord ; or of the

nature of the war; or of the reformation of abufes; or of the joining of prac-

tice with force in the difunion of the rebels. If your lordlhip doubt to put

your fickle into another's harveff, yet confider you have thefe advantages

;

lirft, time brings it to you in Mr. Secretary's abfence : next, vis unita fortior :

thirdly, the bufinefs being mixt with matters of war, it is fittefl: for you :

and laffly, I know your lordlhip will carry it with that modefty and relpeft

towards aged dignity, and that good correlpondence towards my dear kinfman

and your good friend now abroad, as no inconvenience may grow that way.

Thus have I played the ignorant flatefman; which I do to no body but

your lordfliip ; except I do it to the Queen Ibmetimes when flie trains me on.

But your lordlhip will accept my duty and good meaning, and fecure me touch-

ing the privatenefs of that I write.

XLVII. A Letter of advice to the Earl of E s s ex, upon the

treaty with Tyrojie 1598, before the Earl was nominated

for the charge of lrela7id.

My very good Lordy

("CONCERNING the advertifements, which your lordfliip imparted to me,

j^ touching the flate oi Ireland, I hold them to be no more certain to make
judgment upon, than a patient's water to a phyfician : therefore for me upon

one water to make a judgment, were indeed like a foolifli bold mountebank or

Dr. Birket : yet for willing duties fake, I will fet down to your lordlliip what

opinion fprang in my mind upon that I read.

The letter from the council there, leaning to miflruft and difluade the

treaty, I do not much rely on, for three caufes. Firlt, becaufe it is always the

grace and the fafety from blame of fuch a council to err in caution : whereunto

add, that it may be, thev, or fome of them, are not without envy towards the

perfon, who is ufed in treating the accord. Next, becaufe the time of this

treaty
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trcaly hath no fliew of difhrnulation ; for that Tyrone is now in no flraight'. :

but he is more like a gamefter that will give over becaule he is a winnc^jha»

becaiife he hath no more money in his purfe. Laflly, I do not fee but thoie"

articles, whereupon they ground their fufpicion, may as well proceed t)ut of

fear, as out of falrtiood. For the retaining the dependence of the Vraights^ the

protracting the admiflion of a Iheriff, the rcfufmg to give his fon for ai? ho-

hage, the holding off from prelent repair to Dublin^ the refufing to go }
-

fently to accord, without including OdonncU, and other his affociatcs, aaav

very well come, of an apprchenfion, in cafe he Ihould receive hard meafijrfi.i.

and not out of treachery, lb as if the great perfon you write of be taithful^-

and that you have not heard fome prefent intelligence of prefent fuccouri^

from S-t)ai?i, (for the expedation whereof, Tyrone would win time ;) I fee na
deep caufe of diftrufting this courfe of treaty, if the main conditions may
be good. For her Majefty feemeth to me to bs a winner thereby three ways

:

iirft, her purfe fhall have lome reft : next, it will divert the foreign defigns

upon the place : thirdly, though her Majefty be like for a time to govern

but precario, in the north, and be not (as to a true command) in better ftate

there than before ;
yet, befides the two refpedls of eafe of charge, and ad-

vantage of opinion abroad, before mentioned, flie Ihall have time to ufe her

princely policy in tv/o points to weaken them : the one, by divifion and dif-

union of the heads : the other, by recovering and winning the people from

them by juftice ; which of all other courfes is the beft.

Now for the Athenian queftion : you difcourfe v/ell ; ^id igitiir agen-

dum ell "? I will flioot my fool's bolt, fince you will have it fo. The earl of

Ormcnd, to be encouraged and comforted. Above all things, the garrilbns

to be inftantly provided for. For opportunity maketh a thief : and if he

fhould mean never fo well now, yet fuch an advantage as the breaking of her

Majefty 's garrifons might tempt a true man.

And becaufe he may as well waver upon his own inconftancy as upon

occafion, (and wanton variablenefs is never reftrained but by fear ;) I hold it

neceftary he be menaced with a ftrong war : not by words, but by mufters

and preparations of forces here, in cafe the accord proceed not : but none to

be fent over, left it difturb the treaty, and make him look to be over-run as

foon as he hath laid away arms. And but that your lordfliip is too eafy to pafs

in fuch caufes from diifimulation to verity ; I think, if your lordfliip lent your

reputation in this cale ; that is, to pretend, that if peace go not on, and the

Queen mean to make, not a defenlive war as in times paft, but a full re-

conquePc of thole parts of the country, you would accept the charge : I

tliink it would help to fettle Tyrone m his feeking accord, and win you a

2,reat deal of honour gratis.

And that, which moft properly concerns this aftion, if it prove a peace,

I think her Majefty ftiall do well to cure the root of the difeafe , and to profefs,

by a commillion of peaceable men, chiefly of refpedl and countenance, refor-

mation of abufes, extortions and injuftices there ; and to plant a ftronger and

furer government than heretofore, for the eafe and protedion of the fubjedt.

For the removing of the fword or government in arms from the Earl ofO/-

mond, or the fending of a deputy, (which \\ ill eclipfe it) if peace follow, -

1

think it unfeafonable.

Lastly, I hold ftill my opinion, (both for your better information, ajid

the fuller declaration of your care, in meddling in this urgent and meriting

fervice) that your lordfliip have a fet conference with the perfons I named in

sny former letter.

XLVIIL
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XLVIII, A Letter of Advice to my Lord ofE s s e x, im-
mediately before his going into Ireland. 1599.

Myfngular good Lord,

^'^T^ U R late note of my filence, in your occafions, hath made me fet

j[ down thele few wandring lines, as one that would fay fomewhat, and
can /ay nothing, touching your lordlhip's intended charge for Ireland : which
ioiy endeavour I know your lordfhip will accept gracioully and well j whether
your lordfliip take it by the handle of the occafion miniftrcd from your felf, or

of the afFeclion from which it proceeds.

Your lordlhip is deligned to a fervice of great merit and great peril ; and
as the grcatnefs of the peril muft needs include a like proportion of merit ; fo

the greatnefs of the merit may include no fmall confequence of peril, if it be

not temperately governed. For all immoderate fuccefs extinguifheth merit,

and ftirreth up dillafte and envy ; the affured forerunners of whole charges ot'

peril. But I am at the laft point firft, fome good fpirit leading my pen to

prefage to your lordfhip fuccels ; wherein, it is true, I am not without my
oracles and divinations ; none of them fuperflitious, and yet not all natural.

For firft, looking into the courfe of God's providence in things now depend-

ing, and calling to confideration, how great things God hath done by her

Majefty and for her; I colled; he hath difpofed of this great defedlion in Ire-

hnd, thereby to give an urgent occafion to the reduction of that whole king-

dom ; as upon the rebellion of DeJmo?id there infued the redudlion of that

whole province.

Next, your lord(hip goeth againft three of the unluckieft vices of all

others, difloyalty, ingratitude, and irifolency ; which three offences, in all

examples, have feldom thei- doom adjourned to the world to come.

Lastly, he that fhall have had the honour to know your lordfhip inward-

ly, as I have had, fliall find bofia exta, whereby he may better ground a divi-

nation of good, than upon the difledion of a facrifice. But that part I leave

;

for it is fit for others to be confident upon you, and you to be confident upon

the caufe ; the goodnefs and juftice whereof is flich as can hardly be match-
"cd in any example ; it being no ambitious war againft foreigners, but a reco-

very of fubjcfts ; and that after lenity of conditions often tried ; and a recove-

ry of them not only to obedience, but to humanity and policy, from more
than Indian barbarilm.

There is yet another kind of divination familiar to matters of flate; be-

ing that which X)emoJihe}ies fo often relied upon in his time ; when he faid. That
VFhich for the time pafl is the worll of all, is for the time to come the beft

:

which is, that things go ill, not by accident, but by errors; wherein, if your

lordlhip have been heretofore an awaking cenfbr, yet you mufl: look for no other

now, but viedice cura teipfiun : and though you fhall not be the happy phy-
fician that cometh in the declination of the difeafe; yet you embrace that

condition which many noble fpirits have accepted for advantage ; which is^

that you go upon the greater peril of your fortune, and the lefs of your repu-

tation; and fo the honour countervaileth the adventure; of which honour

your lordfiiip is in no fiiiall polTellion, when that her Majefty (known to be

* Our jiuthor obfer'ves, I was no: called nor advifed with for fome year and a lialf before his lord-

Ciip's [viz. the Earl oi tjj'cx\'] going into Ireland, -which explains this ptffage, Apol. Vol. IV. p. AJ^-

Vol. IV. 6X ' one
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one of the moil judicious princes in difqeming of ipirits that ever governed)

hath made choice of you (merely out of her royal judgment ; her atj-edtioii

inclining rather to continue your attendance;) into whole hand, and truft, to put

the commantl and condudt of fo great lorces : the gathering the fruit of fo

great charge ; the execution of fo many counfels ; tiie redeeming of the de-

faults of fo many former governors ; the clearing of the glory, of her fo many
happy years reign, only in this part eclipfed. Nay farther, how far forth the

peril of that ffate is interlaced with the peril of Efig/anJ -, and therefore, bow
great the honour is, to keep and defend the af)proaches or avenues ofthii

kingdom, I hear many difcourle ; and there is a great difference, whether the

tortcife gathereth herlelf within her Ihell hurt or unhurt.

A N D if any man be of opinion, that the nature of the enemy doth exte-

nuate the honour of the fervice, being but a rebel and a favage, I differ from

him } for I fee the jufteft triumphs that the Romans in their greatneis did ob-

tain ; and that whereof the Emperors in their ftyles took addition and deno-

tnination, were of fuch an enemy as this ; that is, people barbarous, and not

reduced to civility, magnifying a kind of lawlefs liberty, and prodigal of lite,

hardened in body, fortified in woods and bogs, and placing both jullice and

felicity in the fharpnefs of their fwords : fuch were the Germans and ancieai:

Britofis, and divers others. Upon which kind of people, whether the vifiory

were aconqueft, or a reconqueft, upon a rebellion or a revolt, it made no

difference (that ever I could hnd) in honour. And therefore it is not the en-

riching predatory war that hath the pre-eminence in honour, elfe Ihould it be

more honour to bring in a carrack of rich burden, than one of the twelve 5/<z-

72ijh Apoflles. But then this nature of people doth yield a higher point of

honour, confidered in truth and fubftance, than any war can yield, which
Ihould beatchieved againft a civil enemy ; it the end may be, pacilque tmpojicre

morem, to replant and refound the policy of that nation ; to which nothing is

wanting, but a juft and civil government ; which defign, as it doth defend

unto you from your noble father who loil his life, in that aftion ; (though he

paid tribute to nature, and not to fortune ;) fo I hope your lordlhip fiiall be

as fatal a captain to this war, as Africanus was to the war of Carthage^ after

that both his uncle and father had loft their lives in Spain in the iame war.

Now although it be true, that thefe things which I write (being but reprefen-

tations unto your lordfhip, of the honour and appearance of fuccefs of the

enterprife ;) be not much to the purpofe of any advice j yet it is tliat which is

left to me, being no man of war, and ignorant in the particulars of eftate.

For a man may, by the eye, fet up the white in the mid ft of the butt, though

he be no archer. Therefore I will only add this wifli, according to the Evg-
lijh phrafe, which termeth a well-willing advice, a wifli j that your lordlhip

in this whole aftion, looking forward, would fet down this pofition j that

merit is worthier than fame ; and looking back hither, would remember this

text, 'That obedience is better tbanfacrijice. For defigning to fame and glory

may make your lordlhip in the adventure of your perfon to be valiant as a

private foldier, rather than as a general : it may make you in your commandments
rather to be gracious than difcipUnary : it may make you prels adion (in re-

fpeft of the great expedlation conceived,) rather haftily than feafonably and

fafely : it may make you feek rather to atchieve the war by force, than by inter-

mixture of practice : it may make you (ifGod Ihall fend profperous beginnings,)

rather leek the fruition of that honour, than the perfedtion of the work in hand.

And for the otlier point, that is, the proceeding like a good proteftant upon ex-

prefs warrant, and not upon good intention, your lordlhip in your vvifdom

I knoweth j
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^noweth ; that as it is moft fit for you to defire convenient liberty of inflruc-

tions, fo it is no lels fit for you to obibrve the due limits of them j remembring
that the exceeding of thein may not only procure, in cafe of adverle acci-

dent, a dangerous difavow ; but alfo (in cafe of prolperous fuccefs) be fub-

je<a to interpretation, as if all were not referred to the right end.

Thus have I prefumed to write thefe few lines to your lord iliip, inmc-
thodo ignorantiae ; which is, when a man fpeaketh ofany fubjedt, not accord-

ing to the parts of the matter, but according to the model of his own know-
ledge; and moft humbly defire your lordfhip, that the weaknefs thereof may
be fupplied in your lordlliip by a benign acceptation, as it is in me by my
beft williing.

XLIX. To my Lord of Essex.

My Lord,

CONCEIVING that your lojdfliip came now up in the perfonofa
good fervant, to fee your fovereign miftrefs ; which kind of comple-

ments are many times, injtai- magnorum meritoriim ; and therefore that it

would be hard for me to find you : I have committed to this poor paper the

humble falutations of him that is more yours than any man's ; and more yours

than any man. To thefe falutations I ad(^ a due and joyful gratulation, con-

fefling that your lordfhip, in your laft conference with me before your

journey, fpake not in vain, God making it good ; that you trufted, we fliould

iay, quis putajjet ? Which, as it is found true in a happy fenfe, fo I wifh you
do not find another qius putajet, in the manner of taking this fo great a fer-

vice. But I hope it is, as he faid, nubecula ejl^ cito tranfMt : And that your

lordihip's wifdom, and obfequious circumfpedtion, and patience, will turn all

to the beft. So referring all to feme time that I may attend you, I commit
you to God's beft prefervation.

L. A Letter to the Earl of Essex, in offer of his

fervice when he was firft enlarged to EJfex-Houfe.

My Lordy

NO man can expound my doings better than your lordftiip, which make^
me need to fay the lefs ; only I humbly pray you to believe, that I

afpire to the confcience and commendation of bonus civis, and bo?2Us "vir j

and that though I love fome things better (I confefs) than I love your lord-

fliip, yet I love few perfons better j both for gratitude's fake, and for your

virtues, which cannot hurt but by accident ; of which my good afFedlion, it

may pleafe your lordftiip to afTure your felf ; and of all the true efFedls and

offices I can yield. For as I was ever forry your lordlhip ftiould fly witii

waxen wings, doubting Icaruss fortune, fo for the growing up of your

own feathers, be they oftriches or other kind, no man ftiall be more glad.

And this is the axle-tree whereon I have turned, and ftiall turn. Which ha-*

ving already fignified to you by fome near mean, having (o fit a meflenger for

mine own letter, I thought good alfo to redouble by writing. And fb I com-
mend you to God's protection. From Grafs-Inn this 9th oijuly, 1600.

J 9 Jul. Cab.

LI. An
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LI. An Anfwer of my Lord of Essex, to the preceding

Letter of Mr. Bacon*

Mr. Bacon,

I
Can neither expound nor ccnfure your late anions i being ignorant of all

of them, fave one; and having directed my fight inward only to examine

my felf. You do pray me to believe, that you only afpire to the confcience

and commendation o\ bonus civis, and bonus vir : and 1 do taithluily aflure

you, that while that is your ambition (though your courfe be active, and mind

contem[)lative) yet we fhall both, conve?iire in eodem tertio ; and conienire

inter 7:os-ipJbs. Your profeffion of aftedion, and offer of good offices, are

welcome to me: for anfwer to them I will fay this j that you have be-

lieved I have been kind to you, and you may believe that I cannot be other,

either upon humour, or mine own eledion. I am a ftranger to all poetical

conceits, or elfe I fliould fay fomewhat of your poetical example. But this 1

muft fay, that I never flew with other wings than defire to merit, and con-

fidence in my fovercign's favour ; and when one of thefe wings failed me, I

would light no where but at my fovercign's feet, though fhe fuffered me to

be bruifed with my fall. And till her Majefty, that knows I was never bird

of prey, finds it to agree with her will and herfervice that my wings fhould

be imped again, I have committed my felf to the mue. No power but my
God's, and my fovereign's, can alter this refolution of

Tour retired Friend,

ESSEX.
LII. To my Lord of E s s e x.

I
Am glad your lordfliip hath plunged out of your own bufinefs : Wherein,

I mull: commend your lordOiip, as Xenophon commended the flate of this

country, which was this, that having cholen the worfl form of government

of all others, they governed the beft in that kind. Hoc pace (S venia tua,

according to my charter. Now, as your lordfliip is my witnefs, that I would
not trouble you whilft your own caule was in hand ;

(though that I know,
that the farther from the term, the better the time was to deal for me ;) fo that

being concluded, I prefume I fihall be one of your next cares. And having

communicated with my brother offome courfe, either to perfed: the firft^ or

to make me fome other way ; or rather, by feeming to make me fome other

way to perfedl the firft, wherewith he agreed to acquaint your lordfhip ; I

am defirous, for mine own better fatisfadlion, to fpeak with your lordibip my
felf : which I had rather were Ibmewhere elfe than at court 3 and as foon as

your lordfhip will affign me to wait on you. And fo in, ^c.

LIIL To my Lord of E s s e x.

It may pleafe your Lordjhip,

THAT youx \oxdihi^\s inJlatu quoprius, no man taketh greater glad-

nefs than I do ; the rather, becaufe I afTure my felf that of your eclipfes,

as this hath been the longefl, it fliall be the kali ; as the comical poet faith,

Neque
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Nequeilhm ttifatis noveras, neque te ilia : hocquefit^ uhi non vere vivitur. For|"<='^"'*^

if I may be fo bold as to fay what I think, I believe neither your lordfliip looked

to have found her Majefty in all points as you have done ; neither her Majefty

pr cafe, looked to have found your lordfliip as flie hath done. And there-

fore I hope upon this experience may grow^ more perfedt knowledge, and up-

on knowledge more true confent; which I, for my part, do infinitely wifli,

as accounting thefe accidents to be like the filh remora ; which though it be

not great, yet hath it a hidden property to hinder the fuling of the fhip.

And therefore, as bearing unto your lordfliip, after her Majefty, of all pub-

lick perfons, the fecond duty, I could not but fignify unto you my affeftionate

gratulation. And fo I commend your good lordfhip to the beft prefervation

of the divine Majefty. From Grafs-Inn.

LIV. To Sir Robert Cecil*

It may plcafe your good Honour^

I
Am apt enough to contemn mendaciafamae ,

yet it is with this diftinc-

tion, as fame walks among inferiors, and not as it hath entrance into fome
cars. And yet, neverthelefe, in that kind alfo, I intend to avoid a fufpicious

filence, but not to make any bafe apology. It is blown about the town, that

I fliould give opinion touching my lord of EJj'ex caufe j firft, that it was a

p-aemunire ; and now laft, that it reached to high trealbn : and this opinioa

Ihould be given in oppofition to the opinion of the Lord Chief Juftice, and
of Mr. Attorney General. Sir, I thank God whatfbever opinion my head ferveth

me to deliver to her Majefty, being afked, my heart ferveth me to maintain,

the fame honeft duty diredling me and aflifting me. But the utter untruth of
this report God and the Queen can witnefs ; and the improbability of itj

every man that hath wit, more or lefs, can conceive. The root of this I

difcern. to be not fo much a light and humorous envy at my accefles to her

Majefty, (which of her Majefty's grace, being begun in my firft years, I

would be forry flie fliould efti'ange in my laft years ; for fo I account them,

reckoning by health, not by age;) as a deep malice to your honourable felf;

upon whom, by me, through nearnefs, they think to make fome afperfion.

Ebt as I know no remedy againft libels and lyes ; fo I hope it fliall make no
manner of difl^everance of your honourable good conceits and aftedlion to-

wards me ; which is the thing I confefs to fear. For as for any violence to

be offered to me, wherewith my friends tell me, to no fmall terror, that I

am threatened, I thank God I have the privy coat of a good confcience

;

and have a good while fince put off any fearful care of life, or the accidents

of life. So defiring to be preferved in your good opinion, I remain,

This laft letter feems to be wrote 1 600, in the interval between the return ofthe Ea^l oiEJix from Jrt-^

ttukt, and his hearing before the Lord Chancellor, i^c.

LV. To my Lord Henry Howard.

My Lord,

THERE be very few befidesyour felf, to whom I would perform this

relpedt. For I contemn mendaciafamae, as it walks among inferiors j

though I negledt it not, as it may have entrance into fome ears. For your
Vol IV. 6Y lordlhip's
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lordHiip's love, rooted upon good opinion, I cfleem it highly, becaufe I have

tafted the fruits of it ; and we both have taftcd of the belt waters, in my ac-

count, to knit minds together. There is fhaped a tale in London'% forge, that

beateth apace at this time, that I fhould deliver opinion to the Queen in my
lord of EJJex caufe. Firft, that it was praemunire ; and now laft, that it

was high trcafon ; and this opinion to be in oppofition and encounter of the

LordChiefJuflice's opinion, and the Attorney General's. My lord, (I thank

God) my wit fcrveth me not to deliver any opinion to the Queen, which my
flomach ferveth me not to maintain ; one and the fame confcience of duty

guiding me and fortifying me. Bat the untruth of this fable God and my
Sovereign can witnefs, and there I leave it ; knowing no more remedy againll

lyes, than others do againfl libels. The root, no queftion of it is, partly,

fome light-headed envy at my accefles to her Majefty ; which being begun

and continued fince my childhood, as long as her Majelty Hiall think me wor-

thy of them, I fcorn thofe that fliall think the contrary. And another reafon

is, the afperfion of this talc, and the envy thereof, upon Ibme greater man,

in regard of my nearneis. And therefore, my lord, I pray you anfwer for

me, to any perfon that you think worthy your own reply, and my defence.

For my lord of Effex, I am not fervile to him, having regard to my fuperior's

duty. I have been much bound unto him. And on the other fide, I have

fpent more time and more thoughts about his well doing, than ever I did

about mine own. I pray God you his friends, amongfl: you, be in the right.

Nulla remcdia tarn fachint dolorem, quam quaeJ'unt J'alutaria. For my part

I have defcrved better, than to have my name objeded to envy, or my life

to a ruffian's violence. But I have the privy coat of a good confcience. I am
fure thefe courfes and bruits hurt my lord more than all. So having written

to your lordihip, I defire exceedingly to be preferred in your good opinion

and love : And fo leave you to God's goodnefs.

LVI. Two Letters framed ; the one as from Mr. Anthony

Bacony to the Earl of Ejfex ; the other, as the Earl's

Anfvvcr thereunto, both written by Mr. Francis Bacon, at

the inftance of Mr. Anthony Bacon his Brother, and to be

fliewed to the Queen, upon fome fit occafion ; as a mean
to work her Majefty to receive the Earl again to favour

and attendance at Court : They were devifed whilft my
Lord remained Prifoner in his own Houfe. See Sir Francis

Bacons Apology to the Earl oi Devonpire.

Myfingular good Lord,

THIS {landing at a flay in your lordrtiip's fortunes doth make me, in

my love towards your lordfliip, jealous lefl you do fomewhat, or omit

fomcwhat, that amounteth to a new error. For I fuppofe that of all former mat-

ters there is a full expiation ; wherein, for any thing that your lordfliip doth,

I for my part (who am remote) cannot cafl nor devife wherein any error fhould

be, except in one point, which I dare not cenfure nor difTuade ; which is,

that (as the prophet faith) in this affliftion you look up, ad manum percuti-

cntem, and fo make your peace with God. And yet I have heard it noted, that

my
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my lord of Leicefter^ (who could never get to be taken for a faint,) never-

thelcfs in the Qiieen's disfavour waxed feeming religious j which may he

thought by fome, and u fed by others, as ucafe refcmbling yours, if men do

not lee, or will not fee the difference between your two difpofitions. But to

be plain with your lordfliip, my fear rather is, becaufe I hear how fome of

your good and wife friends, not unpradtifed in the court, and fuppofing them-

felves not to be unfeen in that deep and unfcrutable centre of the court, which

is her Majefty's mind, do not only toll the bell, but even ring out peals, as if

your fortune v>fere dead and buried, and as if there were no poffibiliiy of

recovering her Majefly's favour ; and as if the beft of your condition, were

to live a private and retired life, out of want, out of peril, and out of mani-

feft dhgrace; and fo in this perfualion of theirs, include a perfuafion to your

lordfliip to frame and accommodate your aftions and mind to that end ; I

fear, I fay, that this untimely defpair may in time bring fjrth a jull defpair,

by caufing your lordfliip to flacken and break off your wife, loyal, and fea-

fonable endeavours and induffry for redintegration to her Majefly's favour j

in compariibn whereof all other circumflances are but as atomic or rather as

a vacuum, without any fubliance at all. Againft this opinion it may pleafe

your lordihip to confider of thefe reafons which I have coUedled, and to

make judgment of them : neither out of the melancholy of your prefent for-

tune, nor out of the infufion of that wliich cometh to you by others re-

lation, (which is fubjeft to much tindture,) but ex rebus ipjis, out of the na-

ture of the perfons and adions themfelves, as the truftieft and leaft deceiving

grounds of opinion. For though I am fo unfortunate as to be a ftranger to her

Majefly's eye, and much more to her nature and manners ; yet by that which

is apparent, I do manifeftly difcern, that flie hath that charader of the divine na-

ture and goodnefs j quos amavit^ amavit vfqtie adjinctn : and where flie hath a

creature, ihe doth not deface nor defeat it ; infomuch, as if I oblerve rightly in

thole perfons whom heretofore fhe hath honoured with her Ipecial favour, f]ie

Jiath covered and remitted not only defefts and ingratitudes in affedion, but er-

rors in flate and fervice. Secondly, if I can fpell and fcholar-like put together

the parts of her Majefly's proceedings now towards your lordihip, I cannot

but make this conflrudion, that her Majefly in her royal intention never

purpofed to call your lordlhip's doings into publick queflion ; but only to

have ufed a cloud without a Ihower, in cenfuring them by fome temporary

reflraint only of liberty and debarring you from her prefence. For hrfl, the

handling the caufe in the Star-chamber, you not being called, was enforced by

the violence of libelling and rumours ;
(wherein the Queen thought to have fa-

tislied the world, and yet fpared your lordlhip's appearance ;) and after, when

that means which was intended for the quenching of malicious bruits, turn-

ed to kindle them ; (becaufe it was faid your lordfliip was condemned un-

heard, and your lordfliip's fifler wrote that piquant letter 5) then her Majefly

faw plainly, tliat thefe winds of rumours could not be commanded down

without a handling of the caufe, by making you a party, and admitting your

defence. And to this purpofe I do affure your lordfliip, that my brother

Francis Bacon, who is too wife (I think) to be abufed, and too honefl to abufe

;

though he be more referved in all particulars than is needful ;
yet in genera-

lity, he hath ever conflantly and with affeveradon affirmed to me, that both

thofe days, that of the Star-Chamber, and that at my Lord Keeper's, were

won from the Queen merely upon neceffity and point of honour, againll her

own incUnation. Thirdly, in the lafl proceeding I note three points, which

are diredly fignificant, that her Majefly did exprelly forbear any point which
was
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• irrecapera- was * irreparable, er might make your iordfhip in any degree uncapal^ ofth«
fale, Cak return of her favour ; or might fix any charader indelible of di fgrace apon

you : for flie fpared the publick place of the Star-Chamber^ vvliich lljiiied

icfuominy -, fiie limited the charge precifely not to touch upon any proldaoe

of difloyalty ; and no record rtmaiueth to memory of tlie charge or ifeo-

tence, Fourthk, the very diftindlion which was made in the Itanteaoe of

feqneftration from tlie places of fervice in ftate, and leaving to your lardOin

the place of mafter of the horfe, doth, to my underftanding, iadkaikii,

point at this ; that her Majefty meant to ufe your lordfhip's attendance in

court, while the exercifes of the other places ftood fufpended. Fif/'Mr^ I

have heard, and your lordfliip knoweth better than J, that now, finoc you

were in your own cuftody, her Majefty, in ver6o regio^ and by his nuxitfa,

to whom {he committeth her royal grants and decrees, hath affurcd yoor

lordfhip flie will forbid, and not fuffer your ruin. Sixthly^ as I have beard

her Majefly to be a princefs of tliat magnanimity, that fhe will (pare the fer-

vice of the ableil fiibjedt or peer, when fhe fhall be thought to ftarni in need

of it : fo flie is of that policy, as fhe will not lofe the fervice of a meaner than

your lordfhip, where it {hall depend merely upon her choice and will. Se-

venthly, I hold it for a principle, that generally thofe difeafes are hardeil to cure

whereof the caufe is obfcure ; and tliofe ea{ie{i, whereof the cauie is manifeft

;

whereupon I conclude, that fince it hath been your error in your courfes to-

wards her Majefty, which hath prejudiced you, that your reforming and con-

formity will reftore you ; fo as you may be, faber fortunae propriae, Lafily,

confidering your lordfhip is removed from dealing in caufes of {late, and left

only to a place of attendance ; methinks the ambition of any man, who can

endure no partners in flate-matters, may be fb quenched, as that they jfbonld

not laborioufly oppofe themfelves to your being in court : fo as upon the whole

matter, I can find neither in her Majefly's perfon, nor in your own per-

fon, nor in any third perfon ; neither in former precedents, nor in your own
cafe, any caufe of dry and peremptory delpair. Neither yet do I fpeak this fo,

but that if her Maje{ly, out of her refolution, (houlddefign you to a private life,

you fhould not be as willing, upon her appointment, to go into the wilderaefs,

as into the land of promife. Only I wi{h your lord{hip will not preoccupate

delpair, but put truft, next to God, in her Majefty's grace, and not to be want-

ing to your felf. I know your lord{hip may ju{lly interpret, that this which

I perfuade, may have fome reference to my particular fortune, becau{e I may
truly fay, te Jlante, (not vireboy for I am withered in my felf, but) nianebo^ or

tenebo ; and that I fhall in fome fort be able to hold out. But though your lord-

Ihip's years and health may expedl return of grace and fortune ; yet your eclipfo

for a time is an ultimum vale to my fortune ; and- were it not that I delire

and hope to fee my brother eflabU{hed, by her Maje{ly's favour, (as I think

him well worthy, for that he hath done and fufFered) it were time I did take

that courfe, from which I dilTuade your lord{hip. But now, in the mean time,

I cannot chufe but perform thefe honeft duties unto you, to whom I have

been fo deeply bounden.

2

Lvn.
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LVil. A Letter framed as from the Earl ; in anfwer to

the former Letter.

Mr. Bacon,

I
Thank you for your kind and careful letter. It perfuadcs me to that

which 1 v/illi ilrongly, and hope lor weakly ; that is, a pofi'ibility of re-

ititution to her Majelly's favour : but your arguments that would cherifh hope,

turn me to delpair. You fay the Queen never meant to call me to publick

cenilire, which Iheweth her goodnels ; but you fee I palled under it, which
llieweth others power. I believe moll: fledfaftly her Majelly never intended

to bring my caufe to a lentence; and I believe as verily, that lince that fen-

tence, flie meant to reflore me to attend upon her perfon. But they that could

ufe occalions (which was not in me to let) and amplify occafions, and pradlife

upon occafions to reprefent to her Majefly a necellity to bring me to the one,

can and will do the like to flop me from the other. You fay my errors were

my prejudice, and therefore I can mend my felf : it is true ; but they that

know that I can mend my felf, and that if ever I recover the Queen, that I

will never lofe her again ; will never fufFer me to re-obtain an intereft in her

• favour. And you fay the Queen never forfook utterly, where flie inwardly fa-

voured : but I know not whether the hour-glafs of time hath altered her mind;
5'et fure I am the falfe glafs of others informations muft alter her, when I want
accefs to plead my own caufe. I know I ought doubly, infinitely, to be her Ma-
jefty's; both Jure creatioms, for I am her creature; and Jure redemptiotiis^ for I

know fhe hath laved me from overthrow. But for her firll love, and for her lafi:

protedlion, and for all her great benefit?, I can but pray for her Majefly ; and

my endeavours are now to make my prayers for her Majefty and my felf better

heard. For, thanks be to God, they that can make her Majefly believe that t

counterfeit with her, cannot make God believe that I counterfeit with him : and
they which can let me from coming near unto her, cannot let me from drawing

near unto him, as I hope T do daily. For your brother, I hold him to be an
honeft Gentleman, and wilh him all good, much the rather for your fake. Your
felf I know hath lufFered more for me and with me than any friend I have

:

yet I cannot but lament freely, as you lee I do ; and advife you not to do that

which I do, which is to delpair. You know letters what hurt they have done
me, and therefore make fure of this : and yet I could not (as having no other

pledge of my love) but communicate freely with you, for the eale of my
heart and yours.

LVin. A Letter to Mr. Secretary Cecil, after the * de-

feating of the SpaniJJj forces in h-eland^ inciting him to em-
brace the care of reducing that kingdom to civility, with

fome reafons fent inclofed.

54-9

// may pleafe your Ho?wur,

S one that wiflieth you all encreafe of honour ; and as one that cannot

leave to love the ftate, (what intereft foever I have, or may come to

* Therefore this was wrote i6oi,

Vol. IV. (> Z have

A
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have in it) and as one that now this dead vacation time iiath fc^me leifure,

ad aliud agendum \ I will prcfume to propound unto you that which though

you cannot but fee, yet I know not whether you apprehend and efteem it in

lo high a degree ; that is, for the bcft aftion of importation to your felf, of

found jionour and merit to her Majefty and this crown, without ventofity

and popularity, that the riches of any occafion, or the tide of any opportu-

nity, can poflibly minifter or offer : and that is the caufes of Ireland, if they

be taken by the right handle. For if the wound be not ripped up again, and

• Feflered come to a * rccrudency by new foreign fuccours, I think that no phyfician will

feni'e, Cab. go on with mucli letting of blood, in dcclinatione ?norbi ; but will intend to purge

and corroborate. To which purpofe I fend you mine opinion, v.-ithout labour

of words, in the inclofed j and fure I am, that if you fhall enter into the

matter, according to the vivacity of your own fpirit, nothing can make unto

you a more gainful return. For you fhall make the Queen's felicity com-

pleat, which now (as it is) is incomparable ; and for your felf, you fhall fliew

your felf as good a patriot as you are thought a politick, and make the world

perceive you have not lefs generous ends, than dexterous delivery of your felf

towards your ends ; and that you have as well true arts and grounds of go-

vernment, as the flicility and felicity of practice and negotiation ; and that you

are as well feen in the periods and tides of eftates, as in your own circle and

way : than the which, I fuppofe nothing can be a better addition and accu-

mulation of honour unto you. This, I hope, I may in privatenefs write, ei-

ther as a kinfman, that may be bold ; or as a fcholar, that hath liberty of dif-

courfe, without the committing any abiurdity. But if it feem any error in

me thus to intromit my felf, I pray your honour believe, I ever loved her Ma-
jefty and the ftate, and now love your felf; and there is never any vehement

love, without fome abfurdily, as the Spaniard well lays ; dejuario con la ca-

' hntiira. So defiring your honour's pardon, I ever continue.

ConHderations touching the Q^ e e n's fervice in Ireland.

'T~*'HE redudtion of that countiy, as well to civility and juftice, as to obe-
-*• dience and peace (which things, as affairs now (land, I hold to be in-

feparable;) confiiteth in four points.

1. The extinguifl:iing of the relicks of the war.

2. The recovery of the hearts of the people.

3. The removing of the root and occalions of new troubles.

4. Plantations and buildings.

For the firft ; concerning the places, and times, and particularities of far-

ther profecution, in facfl, I leave it to the opinion of men of war ; only the

difficulty is, to diftinguilli and difcern the propofitions, which fhall be accord-

ing to the ends of the flate here
j (that is, final and fummary towards the

extirpation of the troubles ;) from thofe, which though they pretend publick

ends, yet may refer indeed to the more private and compendious ends of the

council there ; or of the particular governours or captains. But ffill (as I touch-

ed in my letter) I do think much letting blood, /« dedinatiojic morbi, is againfl

. method of cure : and that it will but induce neceffity, and exafperate defpair y

and percafe difcover the hollownefs of that which is done already, which

ALTaglaes. "ow blazeth to the beft fliew. For laglia's and profcriptions of two or three

of the principal rebels, they are no doubt, jure gentium, lawful : in Ita-

ly ufually pradlifed upon the banditti ; bell: in feafon when a fide goeth

2 down

:
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down ; and may do good in two kinds ; the one, if they taks efFcd ; the

other, in the diftrult which may follow amon"ft the rebeU thenifclvcs. But

of all other points, to my underfbnding, the moll cffcdual is, the well ex-

prefling or impreiling the defign of this Hate, upon that mifjrable and defo-

late kingdom ; containing the lame between thefe two lilts or boundaries >

tlie one, that the Queen feeketh liOt an extiipation of that people, but a re-

dudion ; and that now Ihe hath chaAiled them by her royal power and arm'-,

according to the neceflity of the occafion, her Majefly taketh no pleafurc in

effiilion of blood, or difplanting of antient generations. The other, that her

^-lajeily's princely care is principally and intentionally bent upon tV-z adtion of

Ireland; and that Ihe feeketh not fo much the eafe of chartje, as the royal

performance of the office of protection, and reclaim of thofe her fubjedts: and

in a word, that the cafe is altered fo far as may Itand with the honour of the

time paft : which it is eafy to reconcile, as in my lalT: note I fliewed. And
again I do repeat, that if her Majelty's defign b>e, ex projrffo, to reduce

wild and barbarous people to civility and jultice, as well as to reduce re-

bels to obedience, it makes weakncfs turn Chriftianity, and conditions Gra-

ces ; and fo hath a tinenels in turning utility upon point of honour, which

is agreeable to the humour of thefe times. And befides, if her Majeity fliall

fuddenly abate the lilts of her forces, and fliall do nothing to countervail

it in point of reputation, of a politic proceeding, I doubt things may too

foon tall back into the Itate they were in. Next to this : Adding reputa-

tion to the caufe, by imprinting an opinion of her Majefty's care and in-

tention upon this aftion, is the taking away the reputation from the contrary

iide, by cutting off the opinion and expeftation of foreign fuccours ; to which

purpofe, this enterprize of Algien (if it hold according to the advertifement,

and if it be not wrapped up in the period of tliis fummer) feemeth to be an

opportunity, coelitus demijja. And to the fame purpofe nothing can be more

fit than a treaty, or a fliadow of a treaty of a peace with Spain, which me-
thinks ihould be in our power to fatten, at leaft rimicre te?2us, to the deluding

of as wife people as the Irijh. Laitly, for this point ; that which the ancients

called pote/las fa5fa redeundi adfanitatem ; and, which is but a mockery

when the enemy is ftrong, or proud, but effectual in his declination ; that is,

a liberal proclamation of grace and pardon to fuch as fliall fubmit, and come

in within a time prefixed, and of fome farther reward to fuch as fliall bring

others in ; that one's fword may be fliarpened by another's, is a matter ot

good experience, and now, I think, will come in time. And percale, though

I wifli the exclufions of fuch a pardon exceeding few, yet it will not be fafe

to continue fome of them in their flrength, but to tranflate them and their

generations into England ; and give them recompence and fitistaftion here,

tor their polTeflions there ; as die King of Spain did, by divers families ot

Portugal. To the effeding of all the points aforelaid, and likewile thofe

which fall within the divifions following, nothing can be in priority, (either

of time or matter) better than the fending of fome commifiion of counte-

nance, ad res infpiciendas & componendas : for it will be a very fignificant

demonflration of her Majefly's care of that kingdom ; a credence to any that

fliall come in and fubmit ; a bridle to any that ihall have their fortunes there,

and fliall apply their propofitions to private ends, and an evidence that her

Majefty, after arms laid down, fpeedily purfueth a politic courfe, without

negledt or refpiration : and it hath been the wifdom of the befl examples of

government.

Towards

55i
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Towards the recovery of the hearts of the people, tliere be but three

things in natura rcrum.

I . R E L I G I O N

.

2. Justice and protedlion,

3. Obligation and reward.

For religion (to fpeak firft of piety, and then of policy) all divines do agree,

that if confciences be to be enforced at all (wherein yet they difler) two things

iniift precede their inforcement ; the one, means of inflrudtion ; the other,

time of operation ; neither of which they have yet had. Belidcs, till they be

more like rcnilbnable men than they yet are, their focicty were rather fcandalous

to the true religion, than otherwife ; as pearls call before fwine : for till they

be cleanfed from their blood, incontinency, and theft (which are now not

the lapfes of particular perfbns, but the very laws of the nation,) they are in-

compatible with religion reformed. For policy, there is no doubt but to

wreftle with them now, is diredly oppofite to their reclaiming, and cannot

but continue their alienation of mind from this government. Befides, one

of the principal pretences, whereby the heads of the rebellion have prevailed

both with the people, and with the foreigner, hath been the defence of the

catholick religion : and it is this that likewife hath made the foreigner recipro-

cally more plaufible with the rebel. Therefore a toleration of religion (for a

time not definite) except it be in fome principal tov/ns and precin6te, after

the manner of fome ivw/cZ» edidts, feemeth to me to be a matter warrantable

by religion, and in policy of abfolute necellity. And the hefitation in this

point (I think) hath been a great cafting back of the affairs there. Neither

if any Englijh papift or recufant fliall, for liberty of his confcience, transfer

his perfon, family, and fortunes thither ; do I hold it a matter of danger, but

expedient to draw on undertaking, and to further population. Neither if

Rome will cozen it felf, by conceiving it may be fome degree to the like to-

leration m E/iglajid, do I hold it a matter of any moment; but rather a good

mean to take off the fiercenefs and eagernefs of the humour of Rome ; and

to flay further excommunications, or interdidions for Ireland. But there would

go hand in hand with this, fome courle of advancing religion indeed, where

the people is capable thereof; as the fending over fome good preachers, efpe-

cially of that fort which are vehement and zealous perfuaders, and not

fcholaftical, to be refident in principal towns ; endowing them with fome fli-

pends out of her Majefly's revenues, as her Majelty hath molt religioufly and

gracioufly done in LaiicaJJnre : and the recontinuingand replenifliing the college

begun at Dublin, the placing of good men to be billiops in the fees there, and

the taking care of the verfions of bibles, and catechifms, and other books of

inllrudlions, into the Irijh language ; and the like religious courfes, both for

the honour of God, and for avoiding the Icandal and infatisfadtion here, by

the fliew of a toleration of religion in fome parts there.

For juflice : the barbarifm and defolation of the country confidered, it is

not poffible they lliould fi.nd any fweetnefs at all of juftice ; if it ihall be (which

hath been the error of times paft) formal, and fetched far off from the flate ;

becaule it will require running up and down for procefs ; and give occafion

for polling and exadions by fees, and many other delays and charges. And
therefore there muft be an interim in which thejuftice mull; be only fumma-
ry ; the rather, becaufe it is fit and fafe for a time the country do participate

of martial government; and therefore, I could wifli in every principal town or

place of habitation, there were a captain or governour ; and a judge, fuch as

recorders and learned ftewards are here in corporations, who may have a

prerogative
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prerogative comminion to hear and determine, J'ccundum fanam difcretionetn

;

and as near as may be to the laws and cuftoms of England ; and that by bill

or plaint, without original writ ; relcrving from their ientence matter of free-

hold and inheritance, to be determined before a fuperior judge itinerant j and
both fentenccs, as well of the bailywick judge, as itinerant, to be reverfed (if

caufe be) before the counfel of the province to be eftabliflicd there with fit

iiillrudlions.

For obligation and reward ; it is true (no doubt) which was anticntly faid,

that a ftate is contained in two words, pracmhim^ and poena ; and I am per-

fuaded, if a penny in the pound which hath beenfpent in poeiia (for this kind

of war is hut poena, a chaftifement of rebels, without fruit or emolument to

this ftate) had been fpent in praemio, that is, in rewarding, things had never

grown to this extremity. But to fpeak forwards. The keeping of the prin-

cipal Irijh perfons in terms of contentment, and without caufe of particular

complaint ; and generally the carrying of an even courfe between the Englijh

and the IriJh ; whether it be in competition, or whether it be in controver-

fy, as if they were one nation ; (without that fame partial courfe which hath

been held by the governours and counfellors there, that fome have favoured the

Jrijh, and fome contrary ;) is one of the beft medicines of that flate. And as

for other points of contentment, as the countenancing of their nobility as

well in this court as there j the imparting of knighthood ; the care of edu-

cation of tiieir children, and the like points of comfort and allurement j they

are things which fall into every man's confideration.

For the extirpating of the feeds of troubles, I fuppofe the main roots are but

three. The firft, the ambition and abfolutenefs of the chief of the families

and fepts ; the fecond, the licentious idlenefs of their kerns and foldiers that

lie upon the country, by cefles and fuch like opprefhons. And the third, the

barbarous laws, cuftoms, their brehen laws, habits of apparel, their poets or

heralds that enchant them in favage manners, and fundry other fuch dregs

of barbarifm and rebellion, which by a number of politic ftatutes of Ireland^

meet to be put in execution, are already forbidden ; unto which fuch additions

may be made as the prefent time requireth. But the deducing of this branch

requireth a more particular notice of the flate and manners there, than falls

within my compafs.

For plantations and buildings, I do find it Grange that in the laft plot for

the population of Mun/ier, there were limitations how much in demefiie, and

how much in farm, and how much In tenancy : again, how many buildings

fhould be eredled, how many Irifi in mixture fliould be admitted, and other

things forefeen almofl to curiofity ; but no reflraint that they might not build

Jpar/im at their pleafure ; nor any condition that they Ihould make places for-

tified and defenfible: which omiffion was a flrange negledl and fecurenefs to

my underftanding. So as for this lall point of plantations and buildings, there

be two confiderations which I hold molf material ; the one for quickening,

and the ether for afluring. The firft is, that choice be made of fuch perfons

for the government of towns and places, and fuch undertakers be procured,

as be men gracious and well beloved, and are like to be well followed. Where-
in for Munfter it may (becaufe it is not res Integra ; but that the former un-

dertakers ftand intereiled) there will be fome difiiculty : but furely, in mine
opinion, either by agreeing with them, or by over -ruling them with a par-

liament m Ireland
;
(which in this courfe of a politick proceeding, infinite oc-

cafions will require fpeedily to be held ;) it will be fit to fupply fit qualified

perfons for undertakers. The other, that it be not left (as heretofore) to the

Vol. IV. 7 A pleafure
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pleafure of the undertakers and adventurers, where and how to build and

plant ; but that they do it according to a prefcri'pt or formulary, for firft,

the places both maritime and inland, which are fitteft for colonies or garri-

fons ; as well for doubt of the foreigner, as for the keeping the country in

bridle, would be found furveyed and refolved upon : and then that the pa-

tentees be tied to build in thofe places only, and to fortify as fliall be thought

convenient. And laflly, it followeth of courfe, in countries of new popula-

tions, to invite and provoke inhabitants by ample liberties and charters.

LIX. To my Lord of Canterbury, [Dr. Whitgift?^

It may pleafe your Grace

y

I
Have confidered the objedlions, perufed the ftatutes, and framed the al-

terations, which I fend, ftill keeping my felf within the brevity of a let-

ter, and form of a narration ; not entering into a form of argument or difpu-

tation : for, in my poor conceit, it is fomewhat againfl the Majefty of princes

adlions, to make too curious and driving apologies, but rather to fet them
forth plainly, and fo as there may appear an harmony and conftancy in them,

fo that one part upholdeth another. And fo I wifli your Grace all profpcri-

ty. From my poor lodging this, (^c.

Tour Grace's mojl dutiful pupil and fer'-oant.

LX. To Sir Thomas Lucy,

THere was no news better welcome to me this long time, than that

of the good fuccefs of my kinfman ; wherein if he be happy, he can-

tiot be happy alone, it confifting of two parts. And I render you no lefs

kind thanks for your aid and favour towards him, than if it had been for

my felf; afluring you that this bond of alliance fliall on my part tye me to

give all the tribute to your good fortune upon all occafions, that my poor

ftrength can yield. I fend you, fo required, an abflrad: of the lands of in-

heritance ; and one leafe of great value which my kinfman bringeth ; with

. a note of the tenures, values, contents, and ftate, truly and perfedlly drawn

;

whereby you may perceive the land is good land, and well countenanced by

fcope of acres, woods, and royalties j though tlie total of the rents be fet

down as it now goeth, without improvement ; in which refpeft it mav fome-

what differ from your firft note. Out of this, what he will aflure in join-

ture, I leave it to his own kindnefs ; for I love not to meafure affeftion. To
conclude, I doubt not your daughter might have married to a better living,

but never to a better life ; having chofen a gentleman bred to all honefty,

virtue, and worth, with an eftate convenient. And if my brother or my
felf were either thrivers, or fortunate in the Queen's fervice, I would hope

there fhould be left as great an houfe of the Cokes in this gentleman, as in

your good friend Mr. Attorney General. But fure I am, if fcriptures fail

not, it will have as much of God's bleffing ; and lufficiency is ever the bell

feaft, ^c.

LXI. A
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LXI. A Letter* of recommendation of his fervice to the

Earl of Northumberland, a few days before Queen
Elizabeth's death.

It way pleafe your good LordJInp^

AS the time of fowing a feed is known, but the time of coming up and
difclofing is cafual, or according to the feafon; fo I am witnefsto my

felf, that there hath been covered in my mind a long time, a feed of affedion

and zeal towards your lordihip, fown by the eftimation of your virtues, and
your particular honours and fiivours to my brother deceafed, and my felf;

which feed ftill fpringing, now burflcth forth into this profefTion. And to

be plain with your lordftiip, it is very true ; (and no winds or noifes of ci-

vil matters, can blow this out of my head or heart ;) that your great capa-

city and love towards ftudies and contemplations of an higher and worthier

nature than popular (a nature rare in the world, and in a perfon of your

lordfiiip's quality almoft fingular) ; is to me a great and chief motive to draw
my affedion and admiration tovi^ards you. And therefore, good my lord, if

I may be of any ufe to your lordfliip, by my head, tongue, or pen, means
or friends, I humbly pray you to hold me your own ; and herewithal, not

to do fo much difadvantage to my good mind, nor partly to your own worth,

as to conceive that this commendation of my humble fervice proceedeth out

of any ftraits of my occafions, but merely out of an eledion, and indeed the

fulnefs of my heart. And fo wiihing your lordfliip all prolperity, I con-

tinue, (3c.

* This letter is printed twice in the Cabala, and infcribed to the Earl oi Northumberland, p. 23. and
to the Earl of Northamftm, p. 27.

LETTERS,
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LETTERS, in the reign of King James.

LXII. ToMr. *FowLYs,

SIR,

TH E occafion awaketh in me the remembrance of the conftant and

mutual good offices, which pafled between my good brother and

your felf; whereunto (as you know) I was not altogether a Gran-

ger ; tho' the time and defign (as between brethren) made me more

referved. But well do I bear in mind the great opinion which my bro-

ther (whofe judgment I much reverence) would often exprefs to me, of

your extraordinary fufficiency, dexterity, and temper, which he had found in

you, in the bufinefs and fervice of the King our Sovereign Lord
-f-.

This

later bred in me an eledion, as the former gave an inducement for me, to

addrefs my felf to you ; and to make this fignifiication of my defire towards

a mutual entertainment of good affedion and correfpondence between us : ho-

ping that both fome good effed: may refult of it towards the King's fervice

;

and that for our particulars, though occafion give you the precedence of fur-

thering my being known, by good note, unto the King ; fb no long time

will intercede before I, on my part, fliall have fome means given to requite

your favours, and to verify your commendation. And fo with my loving

commendations, good Mr. FoivlySj I leave you to God's goodneis. From
Grays-Inn 27 March 1603.

• Upon the death of Queen Elizabeth, Mr. Fomulys was fent out of Scotland with letters to divers of

the lords of the privy council ; foon after whofe arrival the Lord Treafurer, the Lord High Admi-
ral and Sir Robert Cecil, principal Secretary of State, returned a large letter of thanks, and of advice

to the King concerning the then pofture of affairs. He was afterwards created a Baronet by the name
of Sir Da-vid Foivlys of Inglehy, in the north-riding of Yorkpire, where he had feated himfelf, and

where his poUerity now remain. Stephens.

j- Mr. Anthony Bacon, the elder and only brother to our author, of the whole blood, reported to

have been equal to him in height of wit, tho' inferiour in the improvements of learning and know-
ledge. Sir Heiuy M'otton obferves, that he was a gentleman of impotent feet, but of a nimble head,

through whofe hands ran all the intelligences with Scotland. Stephens.

LXIII. ToMr. Fowl Ys.

Mr. FowLYs,

I
Did write unto you yeflerday by Mr. Lake, (who was difpatched hence

from their lordllilps) a letter of reviver of thofe fparks of former acquain-

tance between us in my brother's time : and now, upon the fame confi-

dence, finding fo fit a meffenger, I would not fail to falute you ; hoping it

will fall out fo happily, as that you fliall be one of the King's fervants, which

his Majefly will firil: employ here with us ; where I hope to have fome means

not to be barren in friendHiip towards you.

We all thirft after the King's coming, accounting all this but as the dawn-

ing of the day before the rifing of the fun, till we have his prefence. And
though now his Majefty muft be "Jamis bifrons, to have a foce to Scotland.,

as well as to England, yet quod nunc iiijiat agendum : the expedtation is

here that he will come in ffate, and not in ftrength
-f.

So for this time I

commend you to God's goodnefs. 28 March 1603.

f My lord Bacon, in his hiftory of K. Henry VII, obferves the like condudl in that wife prince, in

order to quiet the fears of the people, and difperfe the conceit of his coming in by conquej}.
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LXIV. To Sir f Thomas Chaloner, then in Scotland^ be-

fore his Majefty's entrance.

SIR,

FOR our money-matters, I am allured you received no infatisfaclion

;

for you know my mind, and you know my means ; which now the

opennefs of the time, caufed by this bleflcd confent, and peace, will en-

creafc ; and lb our agreement, according to your time, be obferved. For
tlie prefent, according to the Roman adage, (that one clufter of grapes ri-

pcneth bell; befides another ;) I know yuu hold me not unworthy, whole
mutual friendlhip you fliould cherilh : and I, for my part, conceived good
liopc, that you are hkely to become an acceptable fervant to the King our

marter : not fo much for any way made heretofore, (which, in my judgment,

will make no great difference) as for the ftuffand fufficiency which I know to

be in you ; and whereof, I know, his Majefty may reap great lervice. And
therefore, my general requeft is, that according to that induflrious vivacitv

which you ufe towards your friends, you will further his Majefty's good con-

ceit and inclination towards me, to whom words cannot make me known,
neither mine own, nor others; but time will, to no difadvantage of any
tliat Ihall fore-run his Majelfy's experience, by their teftimony and commen-
dation. And though occafion give you the precedence of doing me this

fpecial good office ; yet I hope no long time will intercede before I fliall have
fome means to requite your favour, and acquit your report. More particu-

larly, having thought good to make oblation of my molf humble fervice to

his Majefty by a few lines, I defire your loving care and help, by your felf,

or fuch means as I refer to your difcretion, to deliver and prefent the fame to

his Majefty's hands : Of which letter I fend you a copy, that you may know
what you carry ; and may take of Mr. Matthew the letter it felf, if you be
pleafed to undertake the delivery. Laftly, I do commend to your lelf, and
fuch your courtefies, as occafion may require, this gentleman Mr. MattheiVi
eldefl: fon to my lord bifliop of D«;r/;«f , and my very good friend, alTuring

you that any courtefy you Ihali ufe towards him, you fliall ufe to a very wor-
thy young gentleman, and one, I know, whofe acquaintance you will much
efteem. And fo I ever continue. 1603.

•|- Sir Thomas Chaloiiir was fon to Sir Tho. Chaloner, who had behaved himfelf with great valour,
under the command of the Emperor Charles V, and the Duke of Somerfet, and with equal prudence,
in the courts of the Emperor and the King of Spain ; whither he was lent ambaflkdor in the begin-
ning of the reign of Queen Elizabeth. The fon was, like his father, a gentleman of great parts
and abilities, to whofe care K. Jarr.es committed the tuition of prince Henry, \-j Aug. 1603. Ry^
trier, xvi. 545. Sir Thomas had, a few years before, made the firll difcovery of alum-mines in this,
nation, ?x ox we.'^r Cislorough \w Yoikfliire; where fome of his name and family liill continue. He
furvivcd his royal pupil jull three years, dying in Aawm^fr, 161;. Siefhens.

. LXV. An offer of fervice to the King, upon his firfl: coming in.

// }nay pleafe your mofl excellent Majefl)\

IT is obferved by fome, upon a place \n the Catitides, egofum jlos campu
^ lilhnn convallium, that a dijpari, it is not laid, ego Jiim Jios horti^

Cr UUmn vionthim ; becaufe the Majefty of that perfon is not enclofed for

Vol, IV. 7 B a
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a few, nor appropriate to the great. And yet, notwithflanding this royal

virtue of accels, which both nature and judgment have planted in your Ma-
jefty's mind, as the portal of all the reft, could not of it felf (my imper-

fcdions tonfidered) have animated me to make oblation of my ftlf imme-
diately to your Pvlajefty, had it not been joined with an habit of tlie like

liberty, which I enjoyed with my late dear fovercign miibels ; a princefs

happy' in all things elfe, but moft happy in fuch a fucccflbr. And yet farther,

and more nearly, I was not a little encouraged, not only upon a llippofal,

that unto your Majefty's lacred ear, (open to the air of all virtues) there

^ . might perhaps have come fome
-f-

fmall breath of the good memory of my
Mailh.

' father, fo long a principal counfellor in this your kingdom *
; but alfo

a more particular knowledge of the infinite devotion and incefllint endea-

vours, (beyond the ftrength of his body, and the nature of the times) which

appeared in my good brother, Mr. yhithom Bacon, towards your Majefly's

fervice j and were on your Majefty's part, through your fmgular benignity,

by many moft gracious and lively fignifications and favours accepted and ac-

knowledged, beyond the merit of any thing he could eftedl: v/hich en-

deavours and duties, for the moft part, were common to my lelf with him,

though by defign, (as between brethren) diflen:ibled. And therefore, moft

high and mighty King, my moft dear and dread fovereign lord, fince now
the corner ftone is laid of the mightieft monarchy in Europe ; and that God
above, who hath ever a hand in bridling the fioods and motions both of

the leas, and of people's hearts, hath by the miraculous and univerlal con-

fent, (the more ftrange, becaufe it proceedeth from fuch diverfity of caufes)

in your coming in, given a fign and token of great liappinefs by the con-,

tinuance of your reign ; I think there is no fubjeft of your Majefty's, which
loveth this illand, and is not hollow or unworthy, whofe heart is not fet

on fire, not only to bring you peace-offerings, to make you propitious ; but

to facrifice himfelf a burnt-offering or holocmifl to your Majefty's fervice

;

amongft which number no man's fire Ihall be more pure and fervent than

X Pleafure toHiine ; but how far forth it fliall blaze out, that refteth in your Majefty's + em-
ordain. Matt, ployment. So thirfting after the happinefs of killing your royal hand, I con-

tinue ever. 1603.

* Sir A'. Bacon, L. Keeper of the great feal from the iirft to the 2 1 Elizabeth.

LXVI. A letter commending his love to the lord off Kinglojfe

upon his Majefty's entrance.

My Lord,

THE prefent occafion awakeneth in me a remembrance of the con-

ftant amity and mutual good ottices which palled between my bro-

ther deceafed and your lordfliip, whereunto I was lefs ftrange than in re-

fpect of the time, I had reafon to pretend ; and withal, I call to mind the

great opinion which my brother, who feldom failed in judgment of a per-

fon, would often exprefs to me of your lordlhip's great wifdom and found-

nefs, both in head and heart, towards the fervice and affairs of our fovereign

lord the King.

-} Edward Bruce Mil. Dom. Kinlode, Magift, Rotulorum curiae cancel'.arjac, 19, Jul. 1603. Rymer
xvi. p. 491,

The
3
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The one of thofe hath bred in mc an eledlion, and the other a confi-

dence to addrefi. my good will and fincere afitdion to your good lordfliip

;

not doubting, in regard that my conrfc of life hath wrought me not to be

altogether unfecn in the matters of the kingdom, that I may be in fome ufc,

both in point of fcrvice to the King, and in your lordfliip's particular.

And on the other fide, I will not omit to defire humbly your lordfliip's

flivour, in furthering a good conceit and impreflion of my moft humble du-

ty and true zeal towards the King ; to whofc Majefly words cannot make
me known, neither mine own nor others ; but time will, to no difadvan-

tage of any, that fliall forerun his Majcfty's experience, by their humanity
and commendations : And fo I commend your good lordfliip to God's pro-

vidence and protection.

From Grafs-Inn, ^c. 1603,

LXVII. A letter to Do6lor Morifon^ a Scottip phyliclan, upon
his Majefty's coming in.

Mr. DoBor Mori son,

T Have thought good by this my letter to renew this my ancient ac-

_|^ quaintance which hath paffed between us, fignifying my good mind
to you, to perform to you any good office, for your particular, and my ex-

pectation ; and a firm affurance of the like on your part towards me : where-

in I confefs you may have the ftart of me, becaufe occafion hath given you

the precedency in invefting you with opportunity to ufe my name well, and

by your loving teftimony to further a good opinion of me in his Majefty,

and the court,

But I hope my experience of matters here will, with the light of his

Majefty's favour, enable me fpeedily both to requite your kindnefs, and to

acquit and make good your teftimony and report. So not doubting to fee

you here with his Majefty ; confidering that it belongeth to your art to feel

pulfes : And I aflure you, Galen doth not fet down greater variety of pulfes,

than do vent here in men's hearts. I wifti you all profperity, and remain

Tours, (^c.

From my chamber at Grafs-Inn, (^c. 1603.

LXVIII. To Mr. f Davis^ gone to meet the King,

Mr. Davis,

THOUGH you went on the fudden, yet you could not go before

you had fpoken with yourfelf, to the purpofe which I will now
write: And therefore I know it fliall be altogether needleis, iave that I

meant to fliew you, that I was not afleep. Briefly, I commend myfelf to

your love, and the well ufing of my name ; as well in reprelfing and an-

•f-
Mr. Davii having made his way unto the knowledge of K. James, by a poem he dedicated un-

to the late Queen, entitled, Nofce teipfum, was very favourably recei\'ed by the King ; and not long

after made his attorney- general in Ireland, and fcrjeant at law : And in the next reign, was nominated

to be chief jul^icc of the King's-bench in England upon the dilplacing ot Sir Randal Crenx, ; but died

fuddenly on 27 December, 1626. He was very converfant with the wits of iiistime; fome of his

Writings declare his excellency in that kind, as others do his abilities in his own profeffion. Stephens.

fwering
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fwciing for me, if there be any biting or nibling at it in that place ; as In-

imprinting a good conceit and opinion of mc, cliiefly in the King, (cf wlicii

favour I make myfelf comfortable affurance) as oiherwife in that ccort

:

And not only To, but generally to perform to me all the good oi^cci vv'hicli

the vivacity of your wit can fuggelf to your mind, to be performed to one,

with whofe affedlion you have fo great fympathy ; and in vvhofc fortuiie you

have fo great interell. So deiiring you to be good to concealed poctt, I

continue. 1603.

LXIX. To Mr. Robert Kempe, upon the death of Queen
Elizabeth.

Mr. Kempe,

THIS alteration is fo great, as you might juflly conceive fome coWncfs

of my affeftion towards you, if you Ihould hear nothing from ii^c, I

living in this place. It is in vain to tell you with what wonderful fhil aiid

calm this wheel is turned round ; which, whether it be a remiumt of i:cr

felicity that is gone, ovz fruit of his r^^^/^rt/'/c;? that is coming, I will net

determine. For I cannot but divide mylelf between her manory and his

name: Yet we account it but a fair morn, before fun-riling, before his Ma-
jefty's prefence : tho' for my part I fee not whence any weather Ihould arife»

The Papifls are contained with fear enough, and hope too muc:), l^.j

Trench is thought to turn his pradtice upon procuring fome difturbance 111

Scotland, where crowns may do wonders : But this day is lb welcome to

the nation, and the time fo fhort, as I do not fear the effedt. My lord fjif

Southampton expedfeth releafe by the next difpatch, and is already mucfe

vifited and much well wiflied. There is continual polling by mjcn of good

quaUty towards the King : The rather, I think, becaufe this fpring-time it

is but a kind of Iport. It is hoped, that as the Hate here hath performed

the part of good attorneys to deliver the King quiet poirelhon of his kiiig-

doms, fo the King will redeliver them quiet polTeiiion of their places ; ra-

ther filling places void, than removing men placed. So, &c. 1603,.

LXX. To the earl of * Northtimberlandy recommending a

proclamation to be made by the King at his entrance.

I

It may pleafc your LorciJJnpy

Do hold it a thing formal and necelTary for the King to forerun his

coming, (be it never fo fpeedy) with fome gracious declaration for xht

* Hettry Piercy, the ninth earl of 'Northumberland of that name, had not only great learning hi.-n-

felf, but was alfa patron of other learned men, efpecially mathematicians. And tho' no man eipoiifcd

ihe title of K. James to the Englijh throne with a greater 7.eal than himfelf ; declaring that hs
would remove all impediments by his fword : Yet the King (perhaps fearing that one who thought
lie could confer crowns, might attempt to refume them) caufed this great man to be efJedually pr<^-

fecuted in the ftar-chamber in the year 1606, upon a I'uppofition of his being privy to the pow-
der-plot, or at leaft of concealing his coufm Mr. Thomas Pierce one of the ccnfpirators therein ;

that he was fined 30000/. and condemned to perpetual imprifonment. But the lord Hay, af-

terwards created vifcount Doncajier and earl oi CarliJIe, marrying in 1617 his youngell daughter
the lady Lucy Piercy, a lady of the moll: celebrated wit and beauty of any in her times ; his re-

leafe from the tower was obtained about the year 1621 Tho' it is faid the earl v.as with gieat

difficulty prevaii'd to accept of this favour, becaufe procurtd by a man, he dii'daircd to own to be lb

Be»r a relation as that of a fon. Stephens,

I «herifhing



LETTERS OF MR. PR. BACON TEMP. JAG. 561
chcrifhing, entertaining, and preparing of men's afFedlions *. For which pur-

pole I have conceived a draught, it being a thing familiar in my miftre/s

her times, to have my pen ufed in publick writings of fatisfadlion. The uCc

of this may be in two forts : Firll, properly, if your lordfhip think it conve-
nient to fliew the King any fuch draught, becaufe the veins and pulfes of this

flate cannot but be befl known here j which if your lordfhip lliould do,

then I would defire you to withdraw my name, and only fignify, that you
gave fome heads of diredion of fuch a matter to one, of whofe ilyle and
jx;n you had fome opinion. The other, collateral ; That tho' your lordlhip

make no other ufe of it, yet it is a kind of portraiture of that which I think

worthy to be adviled by your lordlhip to the King ; and perhaps more com-
pendious and fignificant, than if I had fet them down in articles. I would
have attended your lordlhip but for fome little phylick I took. To-morrow
morning I will wait on you. So I ever, &c. 1603.

* Inftead of this declaration. Sir Francis Bacon tells us, that at this • time there came forth in
• print the King's book, containing matter of inftrudlion to the Prince his fon, touching the office of
• a King ; which falling into every man's hand, filled the whole realm as with a good perfume or
' incenie before the King's coming in ; and far exceeded any formal or curious edid or declaration
' which could have been devifed of that nature, wherewith princes in the beginning of their reifins
' do ufe to grace themfelves, or at leaft exprefs themfelves gracious in the eyes of their people
Vol. III. /».511.

r P •

LXXI. To the Earl off Southampton^ upon the King's comino- in.

It may pleafe your Lordjhip^

Would have been very glad to have prefented my humble fervice toyour

___ lordfliip by my attendance, if I could have forefeen that it fliould not
have been unpleafing unto you. And therefore, becaufe I would be fure to

commit no error, I chofe to write ; affuring your lordfliip, how little foever
it may feem credible to you at firft, yet it is as true as a tiling that God
knoweth ; that this great change hath wrought in me no other change towards
your lordfliip than this, that I may fafely be that to you now, which I was
truly before. And lb craving no other pardon, than for troubling you with
my letter, I do not now begin to be, but continue to be

1603. Tour lordpifs humble and much devoted

PR. BACON.
f Henry Wriothepy earl of Southampton having been involved in the guift of the unfortunate earl of

B-ffex, was condemned for the fame crimes ; but that earl, who feemed carelefs of his own life, inter-
ceded for the life of his friend, as did Southampton s own modeft behaviour at his trial : From' which,
time he fuffer'd imprifonment in the tower till the i oth of .^/;v7, 1603. He was afterwards reftored
in blood, made knight of the garter, and one of his Majefty's privy council. Stephens.

LXXII. To Mr. X Matthews, Signifying tlie wife proceeding of
King James at his firft entrance into Engla?id,

SIR,

I
Was heartily glad to hear that you had pafTed fo great a part of your
* journey in fo good health. My aim was right in my addrefs of let-*i'<~. into

ters to thofe perfons in the court of Scot/and, who were likeliefl: to be ufed ^"'^""f
'**

\r T\T /^ ^ meet the
Vol. IV. 7 C for King. See

N LXIV
X Mr. Matthews was fon to Dr. Toiy Matthews bilhop of Durham, afterwards arciibilhop of Tjri ;

an eminent divine, confider'd either in the fchools, the pulpit, or the epifcopal chair. He was born
in Oxford, in 1578, whilft his father was dean o( ChrijFs-Church ; but was, to the great grief of his

paitents, a few years after the King's accclTwn, reconciled to the ckurch of Rome, throjjh the means,

as

I
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for the affairs of England ; but the pace they held was too fwift, for the

men were come away before my letters could reach them. With the firft

I have renewed acquaintance, and it was like a bill of revivor, by way of

crofs-fuits ; for he was as ready to have begun with me. The fecond did

this day arrive, and took acquaintance with me inftantly in the council-

chamber, and was willing to entertain me with farther demonftrations of

confidence, than I was willing at that time to admit. But I have had ho

ferious fpeech with him, nor do I yet know whether any of the doubles of

my letter have been delivered to the King. It may perhaps have proved

your luck to be the firft.

Things are here in good quiet. The King ails excellently well; for he

puts in claufes of refervation to every provifo. He faith, he would be ibr-

ry to have juft caufe to remove any. He faith, he will dilplace none who
hath ferved the Queen and ftate fincerely, c^r. The truth is, here be two

extremes ; fome few would have no change, no not reformation : fome ma-

ny would have much change, even with perturbation. God, I hope, will

diredl this wife King to hold a mean between reputation enough and no

terrors *. In my particular I have many comforts and affurances ; but in

my own opinion the chief is, that the canvaffmg world is gone, and the

deferving world is come. And withal I find myfelf as one awaked out of

fleep ; which I have not been this long time, nor could I think have been

n.ow without fuch a great noife as this, which yet is in aura leni. I have

written this to you in hafte, my end being no more than to write, and

thereby to make you know that I will ever continue the lame, and ftill be

fure to wifliyou as heartily vv'ell as to myfelf 1603.

as is faid, of Parfons the jefuit : and became {o induftrious an agent for her, that his refufal of tbe

oath of allegiance eftablifh'd by aft of parliament, together with fome imprudent carriage, gave the

King fuch offence, that he was in a manner exiled the kingdom in the year 1607. He continued ro-

ving from one country and prince's court to another till 1617, when applying himfelf with much
carneftnefs to the earl of Buckingham, he obtain'd a permiffion to come intp England, wjiich he did itt

July that year, prefenting himfelf in the firfl place to Sir Francis Bacon then Lord Keeper of the

great feal. But the King being afterwards difpleafed with him, did, notwith (landing his moving and

preiTing letters, command him again 10 depart in OSiober, 1618. Yet in 1622, he was recalled to

affift in the bufincfs of the Spanijh match then in agitation, and knighted the year following. He is

reprefented as a man of very good parts and literature, but of an aftive and reillefs temper. What
opinion Sir Francis Bacon had of him when young, appears before in his letter to Sir Thomas Chaloner ;

and what cfteem he had for Sir Francis, may be feen in the preface to his colleftion of letters : at the

beginning of which is printed his charafter of the lady Carlijle whom I have mentioned N" LXX.
He died at Gaunt in Flanders in 1 6; 5. Stephens.

* Upon this occafion it may not be amifs to remember what cardinal iTOfJat writ from Rome to

M. dc Villcroy upon the acceflion of King James to the crown of England, part of which I wifli no
Prince would ever forget.

C'eft Tordinaire des hommes de regarder plus au foleil orient qu'a I'occident, & des Princes bien
advifez qui font appellez a un nouvel eftat, d'y entrer doucement, fans irriter ni mecontenter perfonne
ni dedans ni dehors. Si ce Prince continue guide par la vertu &c accorapagne de bonheur, comrae juf-

ques icy, il fera tres-grand, & fera bon I'avoir pour amy ; & nous, qui depuis quelques annees en i^a

n'avions eu I'oeil quafi qu'en un lieu, faudra que I'ayons cy-apres en deux ; comme faudra bien auffi

qui faffent encore d'autres. Et en fin de compte, Celui de tous qui regncra le mitux is" le plus jujie-

ment a rhonneur IS gloire de Dieu, iff au foulagement, profit (S felicite de fes fujets ; fera le plus af-
feure, le plusfort, iS le plus aime, loue Uf teiii de Dieu t?" des hommes ; en quoy confifie la 'uraye iff per-

durable grandeur iff fuiffance des Roys, iff rajfeurance dc leur fojierite. Stephens.

LXXIII. To the Earl of No7'thu77ihe7'laiid.

It may phafe your good Lordfiipy

I
Would not have loft this journey,, and yet I have not that I went for

:

foe I have had no private conference to purpofe with the King ; no
more hath almoft any other Eiiglifi : For the fpeech his Majefty admitteth

\\'ith fome noblemen, is rather matter of grace than matter of bufinefs. With
2 the
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the attorney he fpake, urged by the treafuref of Scotland, but no more than
needs muft. After I had receiv'd his Majcfty's firfl welcome, and was pro-
mifcd private accefs ; yet not knowing what matter of fervice your lorddiip's

letter carried (for I fiw it not) and well knowing that primenefs in adver-
tifement is much; 1 chofe rather to deliver it to Sir T/jo. Heskins, than to

cool it in my own hands, upon expedtation of accefs. Your lorddiip fliall

fnd a Prince the farthell from vain-glory that may be ; and ratlier like u
Prince of the ancient form, than of the latter time. His fpeech is fwift and
curfory, and in the full dialed: of his country ; and in fpeech of bufmcfs, fhort

;

in fpeech of difcourfe, large. He affedteth popularity by gracing fuch as he
hath heard to be popular, and not by any faihions of his own : He is thought
fomewhat general in his favours; and his virtue of accefs is rather, becaufe

he is much abroad and in prefs, than that he giveth eafy audience. He-
hafteneth to a mixture of both kingdoms and occafions, falter perhaps than

policy will well bear. I told your lordfliip once before, that (metliought)

his Majefty rather afked counfel of the time paft, than of the time to come:
But it is yet early to ground any fettled opinion. For the particulars, I re-

fer to conference, having in thefe generals gone farther in ib tender an ar-

gument, than I would have done, were not the bearer hereof fo alfured. So
I continue, (^c. 1603.

LXXIV. A Letter to Mr* * Murray^ of the King's bed-chamben

Mr. MURRAV,

IT is very true, that his Majefty moft gracioufly at my humble requefl:

knighted the laft funday my brother in law, a towardly young gentleman

;

for which favour I think myfelf more bound to his Majefty, than for the be-

nefit of ten knights : And to tell you truly, my meaning was not that the

fuit of this other gentleman Mr. Temple fliould have been moved in my name.
For I fhould have been unwilling to have moved his Majefty for more than

one at once, though many times in his Majefty 's courts ofjuftice, if we move
once for our friends, we are allowed to move again for our fee.

But indeed my purpofe was, that you might have been pleafed to have
moved it as for my felf

Nevertheless fince it is fo far gone, and that the gentleman's friends

are in fome expedtation of fuccefs, I leave it to your kind regard what is far-

ther to be done, as willing to give fatisfadlion to thofe which have put me
in truft, and loth on the other fide to prefs above good manners. And fo with
my loving commendations I remain

1603. Tours, &c.

* Made tutor to the D. of ^sr/f, with a yearly penfion of 300 marks, June 2%, 1605. Rymer
XVI. ;». 631.

LXXV. To Mr. Pierce^ Secretary to the Lord Deputy o^Ireland.

Mr. Pierce,

I
Am glad to hear of you, as I do ; and for my part, you fliall find me
ready to take any occafion to further your credit and preferment. And

I dare aflure you (though I am no undertaker) to prepare your way with
my lord of Salisbury, for any good fortune which may befall you. You
teach me to complain of bufinefs, whereby I write the more briefly ; and

yet
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yet I am fo unjuft, as that which lalledge for mine own excufe, I cannot admit

for yours : for I mufl:, by expcding, exadt your letters, with this fruit of your

fufficiency, as to underftand how things pafs in that kingdom. And therefore

liaving begun, I pray you continue. This is not merely curiofity, for I have

ever, (I know not by what inftinft) wiflied well to that impoliflied part of

this crown. And fo, with my very loving commendations, I remain,

LXXVI. To the Earl of * No rthampton, defiring him to

prefent the Advancement of Learning to the King.

// may pleafe your good Lordpip,

HAviNG finirtied a work touching the advancement of learning, and de-

dicated the fame to his facred Majefly, whom I dare avouch (if the

records of time err not) to be the learnedft King that hath reigned ; I was
defirous, in a kind of congruity, to prelent it by the learnedft counfcllor in

this kingdom; to the end tliat fo good an argument, lighting upon fo bad an

author, might receive fome reputation by the hands into which, and by which

it fliould be delivered. And therefore, I make it my humble fuit to your

lordfliip, to prefent this mean but well-meant writing to his Majefty, and with

it my humble and zealous duty; and alfo, my like humble requeft of pardon,

if I have too often taken his name in vain, not only in the dedication, but

in the voucher of the authority of his fpeeches and writings. And fo I re-

main. 1605.

* The earl of Northampton was the fecond fon, and bore the name of that accomplifhed gentle-

man Henry Hoiuard carl of Surrey, fon and heir to the duke of Norfolk, who fufFer'd under the fe-

verity of King Henry s, later days ; the one by death, the other by imprilonment. During great part

of the reign of Queen Elizabeth, while his family lay under the cloud, he apply'd himlelf to learn-

ing ; and to what degree he arrived, appears by a book he publifh'd in 1 583, againll the poifon of

fuppofed prophecies, dedicated to Sir Francis ]Valfingham ; and from the eulogy that was generally

given him, that he was the moll learned among the noble, and the moft noble among the learned.

But in the King's reign his advancement was fpeedy both in honours and riches. The fervices he per-

formed as a comraiffioner in making the peace between England and Spain, gave birth to a faying in

thofe times, (but with what truth I know not) that his houl'e in the Strand, now call'd Northum-
berland houfe, was built with Spanijh go\6.. He died in 1614, leaving behind hira the memory of

fome real good works, and of fome fuppofed ill ones; being fufpefted of concealing his religion for

many years, and of being privy to the untimely death of Sir Th. O'verbury. Stephens.

LXXVJL To Sir ^Thomas Bodley, upon fending his book

ofAdv ancement of Learning.

SIR,

I
Think no man may more truly fay with the Pfalm, multum incolafuit

anima mea, than my felf ; for I do confefs fince I was of any underftand-

ing, my mind hath in effe(5l been abfent from that I have done : and in ab-

fence are many errors, which I do willingly acknowledge ; and amongft the

reft, this great one that led the reft ; that knowing my felf by inward calling

to be fitter to hold a book than to play a part, I have led my life in civil

caufes ; for which I was not very fit by nature, and more unfit by the pre-

occupation of my mind. Therefore calling my felf home, I have now for a

time enjoyed my felf, whereof likewife I defire to make the world partaker.

\ Sir Thomas Bodley reftored the publick library in 0.rfcrd, begun in the times of K. Henry VI, by
Humphry Duke of Gloucefter; or was rather the founder of a new one, which now bears his name,

and which hath placed him among the chief benefadors to that univcrfity, and to the common-
wealth of learning. He died in the entrance of the year 161 3. Stephens.

My
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My labours (if I may fo term that whicli was the comfort ofmy other labours)

I have dedicated to the King ; defirou.s, if there be any good in them, it

may be as the fat of a facriiice, incenfed to his honour : and the Iccond copy

I have fent unto you, not only in good affedion, but in a kind of congruity,

in regard of your great and rare delert of learning. For books are the ihrines

where the faint is, or is believed to be : And you have built an ark to fave

learning from deluge, deferve propriety in any new inftrument or engine,

whereby learning fliould be improved or advanced. 1605.

LXXVIII. To the Earl of -f- Salisbury, upon fending

the Advancement of learning.

li may pleaj'e your good Lcrdjhip,

I
Present your lordlliip with a work ofmy vacant time, which if it had
been more, the work had been better. It appertaineth to your lordfliip

(befides my particular refpeds) in fome propriety ; in regard you are a great

governor in a province of learning. And (that which is more) you have ad-

ded to your place affedion towards learning j and to your affedion, judgment

:

Of which, the laft I could be content were (for the tim.e) Icfs, that vou
might -the lefs exquifitely ccnfure that which I offer unto you. But fure I ani,

the argument is good, if it had lighted up a good author. But I fliall con-

lent my felfto awake better fpirits, like a bell-ringer, which is firft up to call

others to church. So with my humble defire of your lordfliip's good accep-

tation, I remain. 1605.

f- Sir Robi'rf Cecil, Created by King James lord Cecil, vifcount Cianhiir-ne, and enri o^ Salisbury ; was
not only the fon to one of the greatelT itatefmen of his age, the lord 2?«;/^/^/', but fucceeded him in his

places and abilities, and was one of the great fupports of the Queen's declining years. Yet the ill offices

he was thought to perform towards the noble and popular earl of EJfex, together with his conduft in fome
-particulars in her fuccefTor's reign, abated theluftre of his charafter, which otherwife from his parts and pru-
dence would have appear'd very confpicuous. After Jie had been long fecretary of ftate, fome years
lord trtafurcr and chancellor of the univerfity of Caj/zi^r/V^c, he died in jl/ay 1612, 0.x. Marlborcugh, in

his return from \\\t Bath ; as by a diary of liis ficknefs, and the account given by Si\t Robert Naunton,
one of his retinue, appears : which I ihould not mention, but that his enemies in their libels which flew
freely about, have fuggefted that he died on t\ii Doivns ; which if true, could be efleemedat moll but his

misfortune. Stei^hem.

LXXIX. To the * Lord Treafurer Bqckhurst, on the

fame fubjecft.

May it pleafe your Lordjlnp,

I
Have finifl:ied a work touching the advancement or fetting forward of

learning, which I have dedicated to his Majefty, the moft learned of a

• I fhall draw this noble lord's charafter from Sir Robert Nduntoni obfervations of the favourites of

Queen E/iziibe.'h i and much in his own words: My lord of 5««/'«/-/? was of the noble houfeofths
Sack-vU'es, ."nd of* the Queen's confanguinity. He was a very fine gentleman of p^^-rfon and endow-
ments both of art and nature, but without meafurc magnificent, till on the turn of his humour, and
the allay that his years and good counfels of the Queen, l3c. had wrought upon thofe immoderatef

couifes of his youth, and that height of fpirit inherent to his houfe j (he began to affift him in the re-

paration of that vaft patrimony he had much wafted. After the honour fhe had given him of lord Buck-

hurjl, and knight of the garter, Ihe procured him to be chofen chancellor of the univerfity of Oxford,

upon the death of Sir Chriflopher Hattcn, and conllituted him lord treafurer on the death of the lord

Burleigh, which office he enjoy'd till Jpril 1608, dying then fudden'y at the council-table; the King
having fome years before created him earl of Dorfet. He is alfo much commended for his liappy vein

in poetry, to which he was addidted in his youth ; and for his elocution, and the excellencies of his

pen, faculties that yet run in the blood, as Sir Robert Ntiunlon obferves in his fon Robert, and his grandfons

Richard and Edwird, fucceffive earls of Dorfet ; and the laft age had the fatisfaftion to be continued in

the f erfon of the right honourable Chaila earl of Dorfet and Middlefex. Stephens,

Vol. IV. 7 D Sovereign,
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Sovereign, or temporal prince, that time hath known : end upon reafon, not

unlike, I humbly prefent one of the books to your lordlhip ; not only as a,

chancellor of an univerfity, hut as one that was excellently bred in all learn-

ing ; which I have ever noted to fliine in all your fpeeches and behaviours

:

and therefore your lordfliip will yield a gracious afpcdl to your firit love, and

take pleafure in the adorning of that wherewith your felf are fo much adorn-

ed. And fo humbly defiring your favourable acceptation thereof, with fignj-

fication of humble duty, I remain. 1605.

LXXX. To the Lord Chancellor [Sir T. Egerton Lord

Elkjmere'] on the fame fubjeft.

May it pleafe your good Lordjhip,

I
Humbly prefent your lordfhip with a work, wherein as yon liave much
commandment over the author, fo your lordlhip hath great intercft in tlie

argument : for to fpeak without flattery, few have like ufc of learning, or like

iudgment in learning, as I have obferved in your lordfliip. And again, your

iordlliip hath been a great planter of learning, not only in thofe places in

the church, which have been in your own gift, but alfo in your commen-
datory vote, no man hath more conftantly held ; dettir dig7iicri : and there-

fore, both your lordflup is beholden to learning, and learning beholden to

you ; which maketh me prefume with good alfurance that your lordfliip \vill

accept well of thefe my labours ; the rather, becaufe your lordftiip in private

fpeech hath often begun to me in expreffing your admiration of his Majefty's

learning, to whom I have dedicated this work ; and whofe virtue and per-

fedlion in that kind did chiefly move me to a work of this nature. And iJo

with fignification of my mod humble duty and affedion to your lordfliip, I

remain. 1605. -

LXXXf. To Mr. M A T T H E w.

SIR,

I
Perceive you havefome time when you can be content to think of your

friends ; from whom, fince you have borrowed your felf, you do weU (not

paying the principal) to fend the intereft at fix months day. The relation

which here I fend you inclofed, carries the truth of that v^'hich is pubhck ;

and tho' ray little leifure might have required a briefer, yet the matter would

have endured and afked a larger.

I Have now at laft taught that child to go, at the fwadling whereof you

were. My work touching the proficiency and advancement of learning, I

have put into two books j v/hereofthe former, which you faw, I can't but

account as a page to the later. I have now publifh'd them both ; whereof

I though it a fmall adventure to fend you a copy, who have more right to it

than any ir^an, except bifhop Atidrews^ who was my inquifitor.

Th e death of the late great judge concerned not me, becaufe the other

was not removed. I write this in anfwer to your good wilhes ; which I re-

turn not as -f
flowers of Florence, but as you mean them j whom I conceive

place can't alter no more than time fliall me, except it be for the bet-

ter. 1605.

+ Mr. MattheiM wrote an elegy on the D. oEFhrencii feUcity. See N°. CI.

LXXXII.
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LXXXII. To Dr. PlayfeRj defiring him to tranflatc the

Advancement into Latin.

Mr. Dr. Playfer,

AGreat dcfire will take a final 1 occafion to hope and put in trial that

which is defired. It plealcd you a good while iince to cxprcfs unto me
the good liking which you conceived of my book of the advancement of

learning; and that more fignihcantly (as it feemed to me) than out ol cour-

tefy or civil refpedl. My felf, as I tlien took contentment in your approba-

tion thereof, fo I fliould efleem and acknov.'lcdge not only my contentment

encreafed, but my labours advanced, if I might obtain your help in that na-

ture which I delire : Wherein, before I fet down in plain terms my requeft

unto you, I will open my felf, what it was which I chiefly fought and pro-

pounded to my felf in that work ; that you may perceive that whicii I now
defire, to be purfuant thereupon. If I do not much err, (for any judgment

that a man maketh of his own doings, had need be fpoken Avith a Ji niinquamV\^%,. Eel. ii.

fallat imago) I have this opinion, that if I had fought mine own commenda-^"-

tion, it had been a much fitter courfe for me to have done as gardeners ufed

to do, by taking their feed and flips, and rearing them firft into plants, and

fo uttering them in pots, when they are in flower, and in their befl ftate-.

But for as much as my end was merit of the flate of learning (to my power)

and not glory; andbecaufe my purpofe was rather to excite other mens wits

than to magnify mine own, I was defirous to prevent the uncertainncfs

of mine own life and times, by uttering rather feeds than plants : nay and far-

ther, (as the proverb is) by fowing with the bafket rather than with the

hand : wherefore, fince I have only taken upon me to ring a bell to call other

wits together, (which is the meaneft office) it cannot but be confonant to my
defu-e, to have that bell heard as far as can be. And fince they are but fpark;

which can work but upon matter prepared, I have the more reafon to \viih

that thofe Iparks may fly abroad, that they may the better find and light up-

on thofe minds and fpirits which are apt to be kindled. And therefore the

privatejiefs of the language confidered, wherein it is written, excluding {o

many readers ; as on the other fide, the obfcurity of the argument in many

parts of it, excludeth many others ; I mufl account it a fecond birth of that

work, if it might be tranflated into Latin, without manifell lofs of the fenfe

and matter. For this purpofe I could not reprefent to my felf any man into

' whofc hands I do more earneftly defire that work fliould fall than your felf;

for by that I have heard and read, I know no man a greater mafter in

commanding words to ferve matter. Neverthelefs, I am not ignorant of the

worth of your labours, whether fiich as your place and profeflion impofeth,

or fuch as your own virtue may, upon your voluntaiy eledion, take in hand.

But I can lay before you no other perfuafions than either the work it felt may

afl-edl you with ; or the honour of his Majefty, to whom it is dedicated, or

your particular inclination to my felf; who, as I never took fo much com-

fort in any labours of mine own, fo I fliall never acknowledge my lelf m.ore

obliged in any thing to the labours of another, than in that which fliall alTill

it : Which your labour, if I can by my place, profeflion, means, friends,

travel, work, deed, requite unto you, I fliall efl:eem my felf {o flraitly bound

thereunto, as I fliall be ever molt ready both to take and leek occafion of thank-

fulnefs. So leaving it neverthelefs, y^/y« ^w/r/V/^, as reafon is, to your good

liking ; I remain.^
LXXXIII.
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LXXXIII. To the Lord Chancellor, touching the hiftory of

Britain.

It may picafc your good LorcljUp,

SOME late adt of his Majeily, referred to fome former fpeech which I

have heard from your lordHiip, bred in me a great defire ; :.nd the ftrength

ot defire a hoklncfs to make an humble propolition to your lordfjiip, fueh as

• Th u ht
'^^ "^^ ^"'*" ^^ "'^ belter than a * vvilh : but if your loidlliip ihoulJ apprehend

Maith!^
'

it, it may take feme good and worthy eftcd:. The ad 1 ij^euk of, is the or-

der given by his Majelly for the ereflion of a tomb or monument for our late

Sovereign Queen Elizabeth -^ : wherein I may note much, but only this at

this time, that as her Majeliy did always right to his Majelty's hopes; fo his

Highnefs doih in all things riglw to her memory; a very jull and princely re-

tribution. But from this occalion, by a very eafy afcent I pafied farther, be-

ing put in mind by this rcprefentative of her perfon, of the more true and

more vive reprefentatlon, which is of her life and government : for as ftatues

and pidtures are dumb liillories, fo hidories are fpeaking pictures j wherein if

my affedion be not too great, or my reading too fmall, I am of this opinion, that

if Plutarch were alive to write lives by parallels, it would trouble him both

for virtue and fortune, to lind for her a parallel amongfl: women. And
tho' flie was of the pafiive fex, yet her government was fo adive, as in my
fimple opinion, it made more impreffion upon the feveral ifates of Europe^

than it received from thence. But I confels unto your lordflilp I could not

ffay here, but went a little fiirther into the confideration of the times which

have palled fince King i/t'«;7 VIII; wherein I find the ftrangeft variety, that

in fo little number of fucceffions of any hereditary monarchy hath ever been

known. The reign of a child ; the otter of an ufurpation, though it were

but as a diary ague ; the reign of a lady married to a foreigner, and the reign

of a lady folitary and unmarried; fo that as it cometh to pals in maiTv bodies,

that they have certain trepidations and waverings before they fix and fettle

}

fo it feemeth that by the providence of God, this m.onarchy (before it was to

fettle in his Majefty, and his generations, in which I hops it is now eflablifh-

ed for ever) hath had thefe prelulive changes in ihefe barren princes. Nei-

ther could I contain my leli here, (as it is eafier for a man to multiply than

to flay a widi) but calling to remembrance the unworthinefs of the hillory of

England^'*, in the main continuance thereof; and the partiality and obliquity

+ The moriument here fpoken ofwas eredled in K.i/«.-rvVirs chapel at Wefiminficr, in the yec;r 1606.
** The unworthinefs of the hillory of England V2.'Ch been longcomplainM cfhy ingenious men, both of

this and other nations. ^\\ Fianch Bacon hath cxprefled himlelf much to the lame efFeft, the' more at

large in his fecond book of the advancement of learning: where he carries this period of remarkable e-

vents fomcwhat higher thnn in this letter, beginning with the union of therofjs under Hemy \ II. and end-

ing with the union of the kingdoms under K. James. A portion of time filled with io great and variable

accidents both in church and Hate, and fince fo well difcovered to the view of the world, that had other

parts the fame performance, ue ihould not longer lie under any reproach of this kind.The reign oiK.Hea-

rv \ II. was written by our author foon after nis retirement, with fo great beauty of llyle, and wifdom of

cbfei vation, that nothingcan be more entertaining ; the truth of hillory not being difguiled with tbs falfe

colours of I cmance. It was fo acceptable a prefent to the P. of //«/i'j, that when he became King, h-

commanded him to proceed with the reign of K.i//''.7;>' VIII. But my lord £a.-j.7 meditating the hillory of

nature, which he hardly lived to publifli ; his ill itate of health, and fucceeding death, put an end to this

and other noble def.gns : leaving the ecclefiaflical and civil affairs of thofe times to be rekted by the

learned pens of Dr. Burnet, ("notwithHandiug the objeftions of the avow'd enemies, and feeming friend»

to the reformation) and the lord Heriert of C/;friu>y ; that I think there is not much of moment tobeex-
pcftsd from a future hand. And for the annals of Queen Elizabeth compiled by Mr. Camden, the elleeni

of them is as univerfal as the language in which they are written. Nor muft I forget in tiii^ place to take

notice of two fair and large volumes lately publilhed in French by Mor.fieur ds Lr.rrey; where building

upon the foundations laid by thefe gentlemen, and feme other memoirs, he hath not forgotten to do
much honour to the Fngl'fe nation: beginning his hiftcry alio with HcirjWl. Siephens.

of
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of that of Scotland, in the luteft and largeft author f that I have feen ; I con-

ceived it would be honour for his Majefty, and a work very memorable ; if

this ifland of Great Britain, as it is now joined in monarchy for the ages to

come, fo it were joined in hillory for the times part ; and that one jali and

compleat hiftory were compiled of both nations. And if any man perhaps

(liould think it may refrefh the memory of former difcords, he may fatisly him-
felf with the verle, olim banc meminijje juvabit; for the cafe being now al-^

tered, it is matter of comfort and gratulation to remember former troubles.

Thus much, if it may pleafe your lordfhip, is in the optative mood ; and it is

time that I did look a little into the potential ; wherein the hope which I

conceived was grounded upon three obfervadonS. The firfl:, the nature of

thefc times, which flourifli in learning, both of art and language ; which
givcth hope not only that it may be done, but that it may be well done. Se-

condly, I do fee that which all the world lees in his Majefty, both a wonder-

ful judgment in learning, and a fingular affedion towards learning ; and works

which are of the rriind more than of the hand. For there car;hot be the likfc

honour fought and found, in building of galleries *, and planting of elms

along high-ways, and in thofe outward ornaments, wherein France is now
fo bufy ; (things rather of magnificence than of magnanimity;) as there is in

the unidng of ftates X, pacifying of contrbverfies **, nourifhing and aug-

menting of learning and arts, and the particular adtions appertaining to thefe

;

of which kind Cicero judged truly, when he faid to Caejar, quantu?n eperi-

bus tuis detrahct 'vetujias, tantuni addet laudihus. And laftly, I call to mind,

that your lordlhip at fome times hath been pleafed to exprefs unto me a great

defire, that Ibmething of this nature Ihould be performed ; anfwerable indeed

to your other noble and worthy courfes and adtions ; joining and adding; unto

the great fervices towards his Majefly, (which have, in fmall compals of time,

bw-en performed by your lordfliip) other great delervings both of the church

and commonwealth, and particular men ; lb as the opinion of fo great and

wile a man, doth leem to me a good warrant both of the poffibility and worth

of this matter. But all this while I alTure my fell, I cannot be fo far miftaken

by your lordlliip, as if I fought an office or employment for my felf : for no

man knows better than your lordlhip, that if there were in me any faculty

thereunto, yet neither my courfe of life, nor profelTion would permit it ; but

becaufe there be io many
[|

good painters both for hand and colours^ it need- II
Great

eth but encouragement and inftrudions to give life unto it ; fo in all hum-" ^ "' *'

blenefs I conclude, my prefenting unto your lordlhip this wifh; which, if it

perifli, it is but a lofs of that which is not : And fo craving pardon that I

have taken fo much time from your lordlliip, I remain.

\ This I take to be meant of Buchanan'^ hiftory of Scotland ; a book Jnuch admired by fbme, tho' cen-

fured by many, tov his partiality in favour of the lords, againfl Mary Queen of the Sojts, and the regal

power. In other refpetts, Archbilhop Spotfioood informs us that he penned it with I'uch judgment and
eloquence, as no country can fhew a better. Stephens.

* The magnificent gallery at the Lowvre in Paris, built by Hemy IV.

X The union of Englani and Scotland.
** The conference at Hampton-court held between the bifliops and puritans, as tlley were then called,

foorl after the King's coming to the crown oi England, and where his Majefty was the moderator. Stephens,

LXXXIV. To the King, touching the hiftory of his times.

// may pleafe your Majejly^

HEARING that your Majefty is at leifureto perufe ftory, a defire took

me to make an experiment what I could do in your Majefty's times, ^ .

which being but a * leaf or two, I pray your pardon, if I fend it for yourj^ p .^^^

Vol, IV. 7E recreation

;
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recreation ; confidering that love muft creep where it cannot go. But to thij

I add ihele petitions. Firft, that if your Majefty do diflike any thing, yah.

would conceive I can amend it upon your lead beck. Next, that if I have

not fpoken of your Majefty Gncomiaftically, your Majefty would be pleafed

only to afcribc it to the law of an hiftory ; which doth not clutter together

praifes upon the firft mention of a name, but rather difperfeth and weaveth

them through the whole narrative. And as for the proper place of com-
memoration, (which is in the period of life) I pray God I may never live to

write it. Thirdly, that the reafon why I prefumed to think cf this oblation,

was becaufe whatfoever my difability be, yet I fliall have that advantage which
almoft no writer of hiftory hath had ; in that I fhall write of times not only

iince I conld remember, but fince I could oblerve. And laftly, that it is only

for your IV lajefly's reading.

LXXXV. A letter of expoftulatk)n toSirEDWARoCoKE^
Attorney-GeneraL

Mr. Attorney,

I
Thought beft, once for all, to let you know in plainnefs what I findoF

you, and what you Ihall find of me. You take to your felfa liberty to dif.

grace and difable my law, my experience, my difcretion ; what it pleafeth

you I pray think of me : I am one that knows both mine own wants and

other mens ; and it may be, perchance, that mine mend, when others ftand at

a ftay. And furely I may not endure, in publick place, to be wronged with-

out repelling the fame to my beft advantage to right my felf. You are great,

and therefore have the more enviers, which would be glad to have you paid

at another's coft. Since the time I miffed the follicitor's place, (the rather I

think by your means) I cannot exped: that you and I fhall ever ferve as at-

torney and follicitor together ; but either to ferve with another upon your re-

move,, or to ftep into fome other courfe :. fb as I am more free than ever I

was from any occafion of unworthy conforming my lelf to you, more than

general good manners, or your particular good ufage iliall provoke ; and i£

you had not been ft:iort-fighted in your own fortune, (as I think) you might

have had more ufe of me. But that tide is paffed. I write not this to (hew

my friends what a brave letter I have written to Mr. Attorney ; I have none

cf thofe humours : but that I have written is to a good end ; that is, to the

more decent carriage of my mafter's fervice, and to our particular better un-

derftanding one of another. This letter, if it fhall be anfwered by you in

deed, and not in word, I fuppofe it will not be worfe for us both ; elfe it is

but a few lines loft, which for a much fmaller matter I would have adven-

tured. So this being to your felf, I for my part reft.

LXXXVI. To the Earl of Salisbury, cx)ncerning the

Sollicitor's place.

// may pleafe your Lordjhlp,

I
Am not privy to my felf of any fuch ill deferving towards your lordftiip,

as that I ihould think it an impudent thing to be a fuitor for your favour

in a reafonable matter } your lordlhip being to me as (with your good favour)
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you cannot ceafe to be : but latlier it were a limple and arfogant part in nje

to forbear it.

It is thought Mr. Attorney fhall be Chief Ju ftice of the common pleas >

in cafe Mr. Sollicitor rife, I would be glad now at laft: to be Sollicitorj chiefly

becaufe I think it will increafe my pradluce, wherein God blefling me a few
years, I may mend my flate, and Co after fall to my lludies and eafe ; where-
of one is rcquifite for my body, and the other fcrveth for my mind : where-
in if I fhall find your lordihip's favour, I Ihall be more happy than I have
been, which may make me alfo more wife. I have fmall Itorc of means
about the King, and to fue my felf is not fit ; and therefore I fliall leave

it to God, his Majefty, and your lordfhip, for I muft ftill be next the door.

I thank God in thefe tranfitory things I am well refolved. So befeeching

your lordOiip not to think this letter the lefs humble, becaufe it is plain, I

reft, C^c.

Fr. Bacon^

LXXXVII. Another letter to the Earl of Sa 1. 1 s bu r y, touching

the Sollicitor's place.

7/ may pleafe your good LordJ}:ip,

I
Am not ignorant how mean a thing I ftand for, in defiring to come in-

to the follicitor's place : for I know well, it is not the thing it hath been ;

time having wrought alteration both in the profeffion, and in that fpecial

place. Yet becaufe, I think, it will encreafe my pradlice, and that it may
fatisfy my friends ; and becaufe I have been voiced to it, I would be glad

it were done. Wherein I may fay to your lordfhip, in the confidence of

your poor kinfman, and of a man by you advanced ; Tu idem fer opem, qui

/pern dedifii : for, I am fure, it was not poflible for a man living to have

received from another, more fignilicant and comfortable words of hope

;

your lordfhip being pleafcd to tell me, during the courfe of my lafl fervice,

that you would raife me ; and that, when you had refolved to raife a man,

you were more careful of him than himfelf; and that what you had done

for me in my marriage, was a benefit to me, but of no ule to your lord-

fhip ; and therefore, I might aliure my felf, you would not leave me there

;

with many like fpeeches, which I know my duty too well, to take any

other hold of than the hold of a thankful remembrance. And I acknow-

ledge, and all the world knoweth, that your lordfhip is no dealer of holy

water, but noble and real ; and, on my part, I am of a fure ground, that

I have committed nothing that may deferve alteration. And therefore my
hope is, your lordfhip will finifh a good work, and confider, that time grow-

eth precious with me, and tliat I am now in 'vergentibus amis. And al-

though I know that your fortune is not to need an hundred fuch as I am,

yet I fhall be ever ready to give you my firfl and befl fruits ; and to fup-

ply (as much as in me lieth,) worthinefs, by thankfulnefs.

LXXXVIII. To
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LXXXVIII. To the Lord Chancellor, concerning the

Sollicitor's place.

Jt maypleafe your good Lordjhip,

AS I conceived it to be a refolution, both with his Majcfty, and among
your lordfliips of his council, that I fliould be placed I'ollicitor, and the

follicitor to be removed to be the King's ferjeant : fo I mofi: thankfully ac-

knowledge your lordfhip's furtherance and forwardnefs therein
;
your lord-

fhip being the man that firft devifed the mean : Whereof my humble

requeft to your lordfhip is, that you would fct in with fome ftrength to h-

nifh this your work ; which I affure your lordlhip I defire the rather, be-

caufe being placed, I hope, for many favours, at laft to be able to do you

fome better fervice. For as I am, your lordfhip cannot uie me ; nor fcarce-

ly indeed know me : Not that I vainly think, I Ihall be able to do any

great matters, but certainly it will frame me to ufe a more induftrious obfer-

vance and application to fuch, as I honour fo much as I do your lordfhip ; and

not (I hope) without fome good offices, which may now and then deferve

your thanks. And herewithai (good my lord) I humbly pray your lordfliip to

confider, that time groweth precious with me, and that a married man is

feven years elder in his thoughts the firft day: And therefore what a dif-

comfortable thing is it for me to be unfetded ftill ? Certainly, were it not

that I think my felf born do my Sovereign fervice, and therefore in that

ftation I will live and die j otherwife, for mine own private comfort, it v\'ere

better for me that the King fliould blpt me out of his book ; or that I fhou'd

turn my courfe to endeavour to ferve in fome other kind, than for me to ftand

thus at a flop j and to have that little reputation, which by my induftry I ga-

ther, to be fcatter'd and taken away by continual difgraces, every new man
coming above me. Sure I am, I fliall never have fairer promifes and words from

all your lordfhips. For I know not what my fervices are, (faving that your lord-

fhips told me they were good ;) and I would believe you in a much greater

matter. Were it nothing elfe, I hope the modefty ofmy fuit deferveth fome-

what ; for 1 know well, the foUicitor's place is not as your lordfliip left it ; time

working alteration, Ibmewhat in the profeflion, much more in that fpecial

place. And were it not to fatisfy my wife's friends, and to get my felf out

of being a common gaze and a fpeech, I proteft: before God I would never

fpeak word for it. But to conclude, as my honourable lady, your wife, was fome

mean to make me to change the name of another ; fo if it pleale you to help

me to change mine own name, I can be but more and more bounden to you

:

And I am much deceived, if your lordfliip find not the King well inclined,

and my lord of Salisbury forward and afFedtionate.

LXXXIX. To my Lady Packing ton, in anfvver to a

meflage by her fent.

Madam,

YOU fliall with right good will be made acquainted with anything

that concerneth your daughters, if you bear a mind of love and con-

cord ; otherwife you mufl: be content to be a flranger unto us : For I may
not be fo unwife as to fuffer you to be an author or occalion of diffenfion

between your daughters and their hulbands, having leen fo much of that

kind in your felf,

AXD
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An0 above all things I will turn back your kindnels, in which you fay,

you will receive my wife if {he be call: off: for it is much more likely we
have occafion to receive you being caft off, if you remember what is pafled.

But it is time to make an ertd Of thefe follies : and you fliall at this time
pardon me this one fault of writing to you ; for I mean to do it no more
till you ufe me and refpedt me as you ought. So wifiiing you better than it

feemeth you will draw upon yourlelf, I reft

Tours.

XC. To the King, touching the Solhcitor's place.

HOW honeftly ready I have been (mofl gracious Sovereign) to do your

Majefly humble lervice, to the beft of my power, and in a manner
beyond my power (as I now ftand,) I am not fd unfortunate but your Ma-
jefty knoweth. For both in the commilFion of union, (the labour whereof,

for men of my profeffion, reflcd moft upon my hand ;) and this lafl parlia-

ment, in the bill of the fubfidy, both body and preamble ; in the bill of

attainders, both Trepam and the reft ; in the matter of purveyance ; in the

ecclefiaftical pedtions ; in the grievances ; and the like ; as I was ever careful

(and not without good fuccefi) fometimes to put forward that which was

good, fometimes to keep back that which was not fo goodj fo your Ma-
jefly was pleafed kindly to accept of my fervices, and to fay to me, fuch

conflidls were the wars of peace, and fuch vid;ories the vi<3:ories of peace ; and

therefore fuch fervants that obtained them were by Kings, that reign in peace,

no lefs to be efteemed, than fervices of commanders in the wars. In all

which neverthelefs I can challenge to myfelf no fufKciency, but that I vs^as

diligent and reafonably happy to execute thofe diredlions, which I received

either immediately firom your royal mouth, or from my lord of Salisbury :

at which time it pleafed your Majefty, alfo to promife and affure me, that

upon the remove of the then attorney, I fliou'd not be forgotten, but brought

into ordinary place. And this was after confirmed to me, by many of my
lords, and towards the end of the laft term, the manner alfo in particular

was fpoken of j that is, that Mr* Sollicitor fhou'd be made your Majefly's

Serjeant, and I Sollicitor j for fo it was thought beft to fort with both our

gifts and faculties for the good of your fervice : and of this refolution both

court and country took knowledge. Neither was this any invention or pro-

ject of mine own ; but moved from my lords, and I think, firft from my lord

Chancellor; whereupon refting; your Majefty well knoweth I never opened

my mouth for the greater place ; though I am fure I had two circumftan-

ces, that Mr. Attorney, that now is, could not alledge : the one, nine years fer-

vice of the crown ; the other, the being coufm germain to the lord of 5altf-

bury^ whom your Majefty efteemeth and trufteth fb much. But for the

lefs place, I conceived it was meant me. But after that Mr. Attorney Hobart

was placed, I heard no more of my preferment ; but it feemed to be at a

ftop, to my great difgrace and dilcouragement. For, gracious Sovereign, if

ftill, when the waters are ftirr'd, another fhall be put in before me, your

Majefty had need work a miracle, or elfe I fhall be ftill a lame man to do

your Majefty fervice. And therefore my moft humble fuit to your Majefty,

is ; this, which feemed to me intended, may fpeedily be performed : And, I

hope, my former fervice fhall be but as beginnings to better, when I ani

better ftiengthened : For fure I am, no man's heart is fuller (I ^y not but

Vol. IV. 7 F many
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many may have greater hearts, but I fay not fuller) of love and duty towards

your Majefty and your children; is, I hope, time will manifeft againft envy

and detradion, if any be. To conclude, I moft humbly crave pardon for

my boldnefs and reft.

XCI. To the Earl of Salisbury upon a New-year's-tide,

It may pleafe your good LordJJnp,

HAviNG no gift to prefent you with in any degree proportionable to my
mind, I defire neverthelefs to take the advantage of a ceremony to

exprels fnyfelf to your lordfhip ; it being the firft time I could make the like

acknowledgment, when I flood out of the perfon of a fuitor : wherefore I

moft humbly pray your lordfhip to think of me, that now it hath pleafed

you, by many effedlual and great benefits, to add the afTurance and comfort

of your love and favour to that precedent difpofition, which was in me, to

admire your virtue and merit ; I do efteem whatfbever I have or may have

in this world, but as trafli, in comparifon of having the honour and happi-

nefs to be a near and well accepted kinfman to fo rare and worthy a coun-

fellor, governour and patriot : For having been a ftudious, if not a curious

obferver of antiquities of virtue as of late pieces ; I forbear to lay to your

lordfliip what I find and conceive j but to any other I would think to make
myfelf believed. But not to be tedious in that which may have the {hew
of a complement, I can but wifti your lordfhip many happy years, many more
than your father had j even fo many more, as we may need you more. So

I remain.

XCII. To Mr. Matthew, Imprifon'd for religion.

D
Mr. Matthew,

^O not think me forgetful or altered towards you ; but if I fliould lay,

I could do you any good, I lliould make my power more than it is.

1 do hear that which I am right forry for ; that you grow more impatient

and bufy than at lirll ; which maketh me exceedingly fear the ilTue of that

which feemeth not to ftand at a ftay. I my fclf am out of doubt, that you

have been miferably abufed, when you were firft feduced ; but that which I

take in compafTion, others may take in feverity. I pray God, that under-

llandeth us all better than we underftand one another, contain you (even

as I hope he will) at the leaft, within the bounds of loyalty to his Ma-
jefty, and natural piety towards your country. And I intreat you much,
Ibmetimes to meditate upon the extreme efFeds of fuperftition in this laft

powder-treafon ; fit to be tabled and pidlured in the chambers of meditation,

as another hell above the ground ; and well juftifying the cenfure of the

heathen, that fuperftition is far worfe than atheifm : by how much it is lels

evil to have no opinion of God at all, than fuch as is impious towards his

» See Effays, divine Majefly and goodnefs *. Good Mr. Matthew, receive yourfelf back
Vol. III. p. fiom thefe courfes of perdition : Willing to have written a great deal more,
^^''--

I continue, (^c»

2 XCIII.
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XCIII. To Mr. M A T T H E Wi

SIR,

TWO letters of mine are now already walking towards you ; but fo that

we might meet, it were no matter though our letters fhou'd lofe their

way. I make a fliift in the mean time to be glad of your approaches, and
would be more glad to be an agent for your prefence, who have been a pa-
tient by your abfence. If your body by indifpofition make you acknow-
ledge the healthful air of your native country ; much more do I aflure my
felf, that you continue to have your mind no way eftrangcd. And as my
truft with the ftate is above fufpicion, fo my knowledge both of your loyal-

ty and honeft nature will ever make me fhew myfelf your faithful friend

without fcruple : You have reafon to commend tliat gentleman to me, by

whom you fent your laft, although his having travelled fo long amongft the

fadder nations of the world make him much the lefs eafy upon fmall ac-

quaintance to be underftood. I have fent you fome copies of my book of

the Advance-ment, which you defired ; and a little v/ork of my recreation,

which you defired not : My Injlauration I referve for our conference, it lleeps

not. Thofe works of the Alphabet are in my opinion of lefs ufe to you
where you are now, than at Paris; and therefore I conceived, that you had

fent me a kind of tacit countermand of your former requeft. But in regard

that fome friends of yours have ftill infifted here, I fend them to you ; and

for my part, I value your own reading more than your publifliing them to

others. Thus in extreme hafte, I have fcribbled to you I know not what,

which therefore is the lefs affed:ed, and for that very reafon will not be

lefteemed the lefs by you.

XCIV. To Sir G EORGE * C ARE w, on fending him the trea-

tife, i?t felicem 7mmoriam Rlizabethae.

BEiNG afked a queftion by this bearer, an old lervant of my brother

Anthojiy Bacon's, whether I would command him any thing into

France ; and being at better leifure than I would, in regard of ficknefs ; I

began to remember that neither your bufinefs nor mine (though great and

continual) can be, upon an exadl account, any iuft occafion, why fo much
good-will as hath paffed between us fhould be fo much dilcontinued as it hath

been. And therefore, becaufe one muft begin, I thought to provoke your

remembrance of me by a letter : And thinking to fit it with fomewhat

telides falutations, it came to my mind, that this laft fummer vacation, by

occafion of a factious book that endeavoured to verify, Mifera Foemina, (the

addition of rhe Pope's Bull) upon Queen Elizabeth, I did write a few lines

in her Memorial
-Y,

which I thought you would be pleafed to read, both for^SgeVoi jj^.

the argument, and becaufe you were wont to bear affetlion to my pen. //f-p. 389. of

rum, lit aliud ex alio, if it came handfomely to pals, I would be glad the ^^'' «Q'tion.

* Sir George Care-iv of Corn-iva/ was mafter in Chancery in the time of Qiieen Elizabeth ; and in i 597
fent ambaflador into Poland; and in 1606 went unto the court ci France with the liiie charaiiter. Ahit
about three years continuance, he was recalled by the King to make ufe ot his fervices at home ; but he

iurviv'd not many years. M. de Thou, in a letter to Mr. Caridcn in 1613, very much laments his

death ; as lofing a friendfhip he much valued, and an aflillant in- the profecution of his hillory : ha-

ving receiv'd ia-lps from him in that part which relates to the difl'enfions between the Poles and the

Svcedci in the year 159S, as appears before the contents of Book C.XXl. Stephens.

Prejident
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Prefident de Hjou (who hath written an hiftory, as you know, of that fame

and diligence) fiiw it ; chiefly becaufe I know not whether it may not ferve

him for fome ufe in his ftory ; wherein I wou'd be glad he did right to the

truth, and to the memory of that lady, as I perceive by that he hath alrea-

dy written he is well inclined to do. I would be glad alfo, it were fome oc-

cafion (fuch as abfence may permit) of fome acquaintance or mutual notice

between us. For though he hath many ways the precedence (chiefly in

worth) yet this is common to us both, that we ferve our Sovereigns in pla-

ces of law eminent : And not ourfelves only, but that our fathers did fo before

us. And laftly, that both of us love learning and liberal fciences, which was

ever a bond of friendfhip in the greatell diltance of places. But of this I

make no farther requelt, than your own occafions and refpeds (to me un-

known) may further or limit ; my principal purpofe being to falute you,

and to fend you this token : Whereunto I will add my very kind commen-
dations to my lady ; and fo commit you both to God's holy proteftion.

XCV. To the King, upon prefenting the difcourfe touching

the plantation of Ireland.

It may pleafe your excellent Majejly,

I
Know not better how to exprefs my good wiflies of a new-year to your

Majefly, than by this little book, which in all humblenefs I fend you.

The ftyle is a ftyle of bufinefs rather than curious or elaborate. And herein

I was encouraged by my experience of your Majefty's former grace, in ac-

cepting of the like poor held-fruits touching the union. And certainly I

reckon this adlion as a fecond brother to the union. For I affure myfelf

that England, Scotland and Ireland well united, is fuch a trefoil as no Prince

except yourfelf (who are the worthieft) weareth in his crown ; Si potentia

reducatur in aSlum. I know well, that for me to beat my brains about thefe

things, they be Majora quam pro fortuna ; but yet they may be minora quam
pro Jiudio ac vokmtate. For as I do yet bear an extreme zeal to the memory
of my old miftrefs Queen Elizabeth ; to whom I was rather bound for her

trufl than her favour j fo I mufl acknowledge myfelf more bound to your

Majefty both for trufl and favour ; whereof I will never deceive the one, as

I can never deferve the other. And fo in all humblenefs kifling your Maje-

ily's lacred hand, I remain.

XCVI. To the Bifliop of Ely, upon fending his writing,

entitled, Cogitata &* Vifa.

My very good Lord,

NOW your lordfhip hath been fo long in the church and the palace,

difputing between Kings and Popes *
-, methinks you fliould take

pleafure to look into the field, and refrefh your mind, with fome matter of

philofophy

;

• The King and kingdom being cxafperated by the gun-powder treafon, thought it neceflary to make
fome more efFeftual laws to diftinguifh between thofe papifts that paid due obedience to the King, and

thofe that did not. For which end, in the parliament which met upon the memorable fifth of Novem-
ber 1605, a new oath of allegiance was framed) declaring that the Pope, i3'c- had no power to de-

pofe Kings, abfolve their fubjefts, or difpofe of their kingdoms, ISc The court of Rome, jealous of

lofing an authority, they had been many ye»rs affuraing, and elpecially perceiving that mai;y papifti

fubniittcd
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pliriofophy; tho" that fciencc be now thro' age waxed a child again, and left

to boys and young men. And becaufc you were wont to make me believe

you took liking to my writings, I fend you fome of this vacation's fruits ; and
thus much more of my mind and purpofe. I haftcn not to puhjini, pcrifh-

ing I would pi-cvent ; and I am forced to refpedl as well my times as the mat-
ter. For with me it is thus ; and, I think, with all men in my cafe : If I

bind mylclf to an argument, it loadcth my milid ; but If I rid my mind of
the prcfent cogitation, it is rather a recreation. This hath put me into thefe

mifccllanies ; which I purpofe to fupprefs, if God give me leave, to write a

juftand perfeft volume of philofophy, which I go on with, tho^ flowly. I

fend not your lordfhip too much, left it may glut you. Now let me tell

you what my delire is : if your lordfhip be fo good now, as when you were
the good dean of IVeftnnnjier, my requeft to you is ; that not by pricks, but

by notes, you wou'd mark unto me whatfoeVer ftiall feem unto you either

hot current in the ftyle, or harHi to credit and opinion, or inconvenient for

the perfon of the writer ; for no man can be judge and pfirty : and when
our minds judge by reflexion on our felves, they are more fubjed: to error.

And tho', for the matter itfelf, my judgment be in fome things fixed, and not

accefiible by any man's judgment that goeth not my way ; yet even in thofe

things, the admonition ofa friend may make me exprefs myfelf diverfly. I

would have come to your lordHiip, but that I am haftening to my houfe in

the country : and fo I commend your lordfliip to God's goodnefs.

fiibmitted to the oath, as not intrenching upon matters of faith, feverely inhibited them from taking
tlie fame by two briefs, the one qiiitkly fuccceding the other. The King on the other hand eftecm-

ing it a point that nearfy concerned h:m, had recourfe to thofe arms he could beft manage, en-

counter'd the briefs by a premonition direfted to all Chrillian Princes; exhorting them to efpoufe

the common quarrel. C3.rd\nd.\ Bfllannhie, who, by virtue of his title, thought himfelfalmoft equal

to Princes, and by his great learning much fuperiour, enters the lifts with the King. The feconds

coming in on both fides, no man was thought fitter to engage this remarkable antagonift than tliat

great and renowned prelate in learning and findity Dr. Andrews, then bifhop of Ely, and after of
Ifincheftrr. Neither were the reformed of the French church idle fpeftators ; as Mo-nfieur du Moul'tk,

and Mtmficilr du Pli'JJis Mornaj : This laft publifh'd a book at Saumur in i6i r, entitled. The Myfiery of
hiqitity, &c. fhewing by what degrees the bifhops of Rome had raifed themfelves to their prefent

grandeur, aflerting the right of fovereign princes againft the pofitions of the cardinals Bellarmine
and Baronius : The French edition whereof he dedicated to Le-vjis the thirteenth, and the Latin to

King James. This lafl performance was prefented to King Jatnes, with a letter e.xhorting him, de

quitter d^orefena'vant la phime, four alter efj>ee a la main defnicher VAntichriji hors de fa forterejfe : To
give over waging a war with his pen, and to deftroy the papal power with his fword ; which he
excites the King to attempt in the conclufion of his dedication, with fo much life, that I fhall

crave the liberty to infert part of his own words, in order to declare the fpirit and zeal of the gentle-

man, who for his valour and conduft in war, his judgment in counfel, his dexterity in difpatches;

and his firmnefs and conftancy in religion ; in the defence of which, hand, and tongue, and pen were
employ 'd, is far above all the titles of honour that can be given.

Hatic tUj Rex potentijjime-, laudem, banc lauream, ahjlt ut tibi praeripi patiaris ; cuiquafn elliifervatavi

nielis ; non /anguine, non 'vita, non carioribus caeteris redemptam malis. At tu Jehova Deus, ciijus res,

cujiis gloria hie proprie agitur ; ctijus abfque opefrujlra fiiit iiola, fufpiria, molimina nojira ; evigila, ex-

furge, Tohur indue, jufiitiam ut loricam. Foca fervum tuum per notnen fuum, prebende dexteram Uniii tui,

amhnla ante faciem ejus; complanentur 'valles, fiihfidaiit mantes^ conjlernantur fiavii, pateantjanuae, con-

terantur tjeiles, cantremifcant populi, corruat Jericho ilia in fpiritu oris tui, in confpeitu ejus. Ego fexa-
genario licet jam major, lateri tunc ij^f.ui haeream indivulfus ; inter angujla, inter afp'ra Alpium fe-
veSam exuam ; inter principia proelium mifceam ; inter triumphos praecinente angelo cecidi t illud conge-

minem ; /anilae huic laetitiae totus immergar, aeternae conti^uus immoriar raplus-

But this was an enterprife fuited to the warlike genius of Du Plejfis^^ great mailer of Henry the fourth,

afid not to the peaceable fpirit of King James. Befides the King, in his anfwer of the 20th of O^o-
ber 161 \, (after he had excufed his long filence, and very much commended this author in the de-

figrk of his book, and as freely called the Pope Antichrill, and Rome Babylon) conceives that neither

the fcripture.s the doflrine or example of the primitive church, would fufficiently juftify an ofFen-

five war, undertaken purely for religion ; could he in prudence expeft any fuccefs in fuch an attempt.

Vol. IV. 7 G XCVIL
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XCVII. To Sir Tno. Bodeley, after he had imparted to

him a writing, entitled, Cogitata &^ Vifa.

SIR,

IN lefpcdl of my going down to my houfe in the countrey, I fhall have mils

of ir>y papers, which I pray you therefore to return unto me. You are,

1 bear you witnefs, flothful, and you help me nothing ; fo as I am half in con-

ceit, that you affedl not the argument : for my felf, I know well you love

and affedt. I can fay no more to you, but Nofi cajiimusjiirdis, rcj'pondent

omnia Jylvae. If you be not at the lodgings chalk'd up, (whereof I fpeak

in my preface,) I am but to pafs by your door. But if I had you a fort-

night at Gorhambury , I would make you tell me another tale ; or elfe I would

add a cogitation againft libraries, and be revenged on you that way. I pray

you fend me fome good news of Sir Tho. Smith : and commend me very

kindly to him. So 1 reft.

XCVIII. Sir Thomas Bode ley's letter to Sir Francis Bacon,
about his Cogitata &' Vij\ wherein he declareth his opinion

freely touching the fame.

SIR,

AS foon as the term was ended, fuppofing your lelfure was more than

before, I was coming to thank you two or three times, rather chufing

to do it by word than by letter : but I was ftill difappointed of my purpofe,

as I am at this prefent upon an urgent occafion, which doth tie me faft to Ful-

ham, and hath now made me determine to impart my mind in writing.

I think you know I have read your Cogitata c^ Vifa, which I proteft I have

done with gi-eat defire, reputing it a token of your lingular love, that you
joined me with thofe your chiefeft friends, to whom you would commend the

firft perufal of your draught : for which, I pray you, give me leave to lay but

this unto you.

First, that if the depth of my afFedion to your perfon and fpirit, to your

works and your words, and to all your abilities, were as highly to be valued,

as your affedlion is to me, it might walk with yours arm in arm, and claim

your love by juft defert. But there can be no comparifon where our ftates

are fo uneven, and our means to demonftrate our affeftions fo different; info-

much as for my own, I muft leave it to be prized in the nature that it is, and

you fhall evermore find it moft addifted to your worth.

As touching the fubjedl of your book, you have fet a-foot fo many rare and

noble fpeculations, as I cannot chufe but wonder (and I fliall wonder at it

ever) that your expence of time confidered in your publick profeflion, which

hath in a manner no acquaintance with fcholarfhip of learning, you fliould

have culled out the quinteflence, and fucked up the fap of the chiefeft kind

of learning.

For howfoever, in fome points you do vary altogether from that which is,

and hath been ever the received dodlrine of our fchools, and was always by
the wifeft, as flill they have been deemed, of all nations and ages adjudged

the trueft ; yet it is apparent, that in thofe very points, and in all your propo-

fals and plots in that bfook, you Ihew your felf a mailer workman.

2
'

For
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For my felf, I mufl; confefs, and I fpcak it ingenue^ that for the matter of

learning, I am not worthy to be reckoned in the number of fmatterers.

And yet bccaufe it may feem, that being wilHng to communicate your
treatife with your friends, you are likewiie willing to lillcn to whatfoever I

or others can except againft it ; I mufl deliver unto you for my private opi-

nion, that I am one of that crew that fiy there is, and we profefs a far greater

holdfaft of certainty in your fciences, than you by your difcourfe will feem to

acknov/ledge.

For whereas, firil: you do objedl the ill fuccefs and errors of pracflitioners in

phyfick, you know as well they do proceed of the patient's unrulinefs ; for not

one of a hundred doth obey his phylician in obferving hiscautels: or by mifin-

formation of their own indifpofitions, for few are able in this kind to explicate

themfelves, or by reafon their difeafes are by nature incurable, which is inci-

dent you know to many forts of maladies, or for fome other hidden caule

which cannot be difcovered by courfe of conjedlure. Howbeit, I am full of

this belief, that as phyfick is miniltred now-a-days by phyficians, it is much
to be afcribed to their negligence or ignorance, or other touch of imperfec-

tion, that they fpeed no better in their practice: for few are found of that pro-

feffion fo well inltrufted in their art, as they might by the precepts which
their art doth afford ; which though it be defective in regard of fuch perfec-

tion, yet for certain it doth flourilh with admirable remedies, fuch as trad; of

time hath taught by experimental events, and are the open highway to that

principal knowledge that you recommend.

As for alchymy and magick, fome conclufions they have that are worthy

the preferving ; but all their ikill is fo accompanied with fubtleties and guiles,

as both the crafts and craft-mafters are not only defpiled, but named with de-

rifion ; whereupon to make good your principal aifertion, methinks you fliould

have drawn your examples from that which is taught in the liberal fciences,

not by picking out cafes that happen very fcldom, and may by all confeflion

be fubjecft to reproof, but by controlling the generals, and grounds, and emi-

nent pofitions, and aphoriliiis, which the greatell artills and philofophers have

from time to time defended.

For it goeth for current, amongft all men of learning, that thofe kind of

arts which clerks in times paft did term quadrwiak, confirm their propofi-

tions by infallible demonftrations.

And likewife in the iriviah fuch leffons and direftions are delivered unto

us, as will efied; very near, or as much altogether, as every faculty doth pro-

mife. Now in cafe we fliould concur, to do as you advife, which is to re-

nounce our common notions, and cancel all our theorems, axioms, rules, and

tenets, and fo to come babes ad regnum naturae, as we are willed by fcrip-

tures to come ad regniun coelorum ; there is nothing more certain in my
underftanding, than that it would inftantly bring us to barbarifm, and after

many thoufand years, leave us more unprovided of theorical furniture than we
are at this prefent ; for that were indeed to become very babes, or tabula raj'a,

when we fliall leave no impreflion of any former principles, but be driven to

begin the world again, and to travel by trials of axioms and fenfe (which are

your proofs by particulars) what to place in intelleSlu, for our general con-

ceptions, it being a maxim of all mens approving, in intelleSlu Jiihil ejje quod

non prills juit in fenfu; and fo in appearance it would befall us, that till

Plato s year be come about, our infight in learning would be of lefs reckoning

than now it is accounted.

As
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As for that which you inculcate, of a knowledge inore excellent than now

is among us, which experience might produce, if we would biitcfliy to ex-

traft it out of nature by particular probations, it is no more u})on the matter,

but to incite us unto that, which without inftigation by a natural inflindl men
will pradife of themfclves; for it cannot in reafon be otherwife thought, but

that there are infinite numbers in all parts of the world, (for we may not in

this cafe confine our cogitations within the hounds of Europe,) which em-
brace the courfe that you purpofe, with all the diligence and care that ability

can perform ; for every man is born with an appetite of knowledge, where-

with he cannot be fo glutted, but ftill, as in a dropfy, thirft after more.

But yet why they fliould hearken to any fuch perfuafion, as wholly to

abolifli thofe fettled opinions and general theorems, to which they attained

by their own and their anceftors experience, I fee nothing yet alledged to in-

duce me to think it.

Moreover I may fpeak, as I fhould fuppofe with good probability, that if

we fliould make a mental furvey what is like to be efifeded all the world over,

thofe five or fix inventions which you have feledted, and imagine to be but

of modern flanding, would make but a llender fliew amongft fo many hun-

dreds of all kinds of natures, which are daily brought to light by the enforce-

ment of wit, or cafual events, and may be compared, or partly preferred above

thofe that you have named.

But were it fo here that all were admitted, that you can require, for the

augmentation of our knowledge ; and that all our theorems and general po-

rtions were utterly extinguilhed with a new fubflitution of others in their places,

what hope may we have of any benefit of learning by this alteration ?

Assuredly, as foon as the new are brought with their additions ad dx.ijt.-a,

by the inventors and their followers, by an interchangeable courfe of natural

things, they will £ill by degrees to be buried in oblivion, and fo on continu-

ance to perifli out-right ; and that perchance upon the like to your prefent

pretences, by propofal of fome means to advance all our knowledge to an

higher pitch of perfednefs : for ftill the fame defeds that antiquity found will

relide in mankind.

And therefore, other iftues of their adions, devices and ftudies are not

to be expeded, than is apparent by records v/ere in former times cbferved.

I remember here a note which Patercidia made of the incomparable wits of

the Greciatis and Romam in their flouriihing ftate, that there might be this rea-

fon of their notable downfal in their iffue that came after ; becaufe by nature,

^odjiimmofiudio petitum eji, ajcendit in fummum, diJjiciUfque tnferfeSlo mo-

ra efi ; infomuch, that men perceiving that they could go no farther, being

come to the top, they turned back again of their own accord, forfaking thole

ftudies that are moft in requeft, and betaking themfelves to new endeavours,

as if the thing that they fought had been by prevention furprifed by others.

So it fared in particular with the eloquence of that age, that when their fuc-

ceffors found that hardly they could equal, by no means excel their predecef-

fors, they began to negled the ftudy thereof, and both to write and fpeak for

many hundred years in a ruftical manner; till this later revolution brought

the wheel about again, by inflaming gallant fpirits to give the onfet afrelh,

with ftraining and ftriving to climb unto the top and height of perfedion,

not in that gift only, but in every other ikill in any part of learning.

For I do not hold it an erroneous conceit to think of every fcience, that

as now they are profefled, fo they have been before in all precedent ages,

though not alike in all places, nor at all times alike in one and the fame place,

but
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but according to the changlngs and twinings of times, with a more cxa^S and

plain, or with a more rude and obfcure kind of teaching.

And if the qucftion (liould be all;ed, what proof 1 have of it, I have the

doftrine of Arijhfle, and of the decpcft learned clerks, of whom wc have

any means to take any notice, that as there is of other things, lb there is of

Iciences, ortus ^ interitus^ which is alfo the treaning, if I fliould expound it,

of nihil novum jiih f'olc^ and is as well to be applied, adfaSla, as nddiSla^

ut nihil Jieqiie ditluin ncque fa£liim quod 7ion ejl diclutn ^ faclum prius. I

have farther for my warrant that iainous complaint of Soionion to his fon,

againft the infinite making of books in his time, of which in ?11 congruity it

muft needs be underllood, that a great part were obfervations and inflrudlions

in all kind of literature; and of thofe there is not now fo much as one petty

pamphlet, only fome parts of the bible excepted, remaining to poiterity.

As then there was not in like manner any footing to be found of millions

of authors that were long before Solomon, and yet we muil give credit to

that which he affirmed, that what<bever was then, or had been before, it

could never be truely pronounced of it, behold this is new.

Whereupon I muft for my final conclufion infer, feeing all the endea-

vours, ftudy, and knowledge of mankind, in whatfoever art or fcience, have

ever been the fame, as they are at this prefent, though full of mutabilities,

according to the changes and accidental occafions of ages and countries, and

clerks di'fpofitions, which can never be but fubjecfl to intention and rcmiffion,

both in their devices and pradtices of their knowledge: If now wc fhould ac-

cord in opinion with you

;

FiksT, to condemn our prefent knowledge of doubts and incertitudes,

which you confirm but by averment, without other force of argument, and

then to difclaim all our axioms and maxims, and general affertions that are left

by tradition from our elders to us^ which (for fo it is to be pretended) have

Jjaffed all probations of the fiiarpefl; wits that ever Were.

And laftly, t© devife, being now become again as it were abecedarii by
the frequent ipelling of particulars, to come to the notice of the true gene-

rals, and fo afrefli to create new principles of fciences, the end of all would
be, that when we Ihall be difpofiefled of the learning which we have, all our

confequent travails will but help us in a circle to conducfl us to the place

from whence we fet forward, and bring us to the happinefs to be reftored in

integrum^ which will require as many ages as have marched before us to be

perfectly atchieved.

And this I write with no diilike of increafinir our knowledrre with newi
found, devices, which is undoubtedly a pi-adice of high commendation, in re-

gard of the benefit they will yield for the prefent ; that the world hath ever

been, and will alfuredlv for ever continue verv full of fuch devifors, Vvl.ole

indulhy hath been very obftinate and eminent that way, and hath pror

duced ilrange effefts, above the reach and the hope of mens common ca-

pacities; and yet our notions and theorems have always kept in grace both

with them, and with the rareft that ever were named among the learned.

By this you fee to what boldnefs I am brought by your kiiidnefs, that if I kem
to be too fancy in this contradidfion, it is the opinion that I hold of your

noble difpofition, and of the freedom in thefe cafes that you will afford your

fpccial friend that hath induced me to do it. And although I my felf like a

carrier's horfe cannot baulk the beaten way in which I have been trained,

yet fuch is my cenfure of your Cogitate, that I muft tell you, to be plain, you
have very much wronged your felf and the world, to fmbrher fuch a treafure

Vol. IV. 7 H - Co
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fo long in your coffer ; for though I ftand well affured for the tenor and fub-

ieft of your main difcourfe, you are not able to impannel a fubftantial jury in

any univcrfity that will give up a verdidl to acquit you of error, yet it cannot

be gainfaid, but all your treatife over doth abound with choice conceits of

the prefent ftate of learning, and with fo worthy contemplations of the means

to procure it, as may perfuade with any fludent to look more narrowly to his

bufinefs, not only by afpiring to the greateft perfeftion of that which is now-

a-days divulged in the fciences, but by diving yet deeper into (as it were)

the bowels and fecrets of nature, and by enforcing of the powers of his judg-

ment and wit, to learn of St. Paul, confeBari meliora dona : which courie,

would to God (to whifper fo much in your ear) you had followed at the firft,

when you fell into the ftudy of fuch a fludy as was not worthy fuch a flu-

dent. Neverthelefs being fo as it is, that you are therein fettled, and your

countiy foundly ferved, I cannot but wifli with all my heart, as I do very of-

ten, that you gain a fit reward to the full of your dcferts, which I hope

will come with heaps of happinefs and honour.

Youn to be ufed and commanded^

From Vulham, Feb. 19 1607.

Tho. BoDELEy.

POSTSCRIPT.
SIR,

ON E kind of boldnefs doth draw on another, infomuch, as methinks,

I fliould offend not to fignify, that before the tranfcript of your book

be fitted for the prefs, it will be requifite for you to caff a cenfor's eye upon

the flyle and the elocution ; which in the framing of fome periods, and in di-

vers words and phrafes will hardly go for current, if the copy brought to

me be jufl the fame that you would publifh.

XCIX. To Mr. Matthew, upon fending to him a part

of Instauratio Magna.

Mr. Matthew,

I
Plainly perceive by your affedtionate writing, touching my work, that

one and the fame thing affefteth us both ; which is, the good end to

which it is dedicated : For as to any ability of mine, it cannot merit that de-

gree of approbation. For your caution for church-men and church-matters,

as for any impediment it might be to the applaufe- and celebrity of my work,

it moveth me not ; but as it may hinder the fruit and good which may come
of a quiet and calm pafi'age to the good port to which it is bound, 1 hold it

a jufl refped: ; fo as to fetch a fair wind I go not too far about. But the

troth is, that I at all have no occafion to meet them in my way j except it

be, as they will needs confederate themfelves with Arijiotle^ who, you know,

is intemperately magnified by the fchool-men ; and is alfo allied, as I take it,

to the Jefuits, by Faber, who was a companion of Loyola, and a great Ariflo-

telian. I fend you at this time the only part which hath any harfhnefs ; and

yet I framed to my felf an opinion, that whofoever allowed well of that pre-

face which you fo much commend, will not diflike, or at leaf! ought not to

ditlike this other fpeech of preparation ; for it is written out of the fame

fpirit, and out of the fame neceffity : nay, it doth more fully lay open, that

the queflion between me and the ancients, is not of the virtue of the race,

but of the rightnefs of the way. And to fjpeak truth, it is to the other but

2 as



LETTERS OF SIR PR. BACON TEMP. JAC. 583

as fiilma to pugntis, part of tlie fame thing more large. You conceive ariglit

that in this, and the other, you have commiflion to impart and communi-
cate them to others, according to your difcretion. Other matters I write not
of. My felf am like the miller of Grancbe/ter, that was wont to pray for

peace amongfl the willows ; for while the winds blew, the wind-mills wrought,
and the water-mill was lefs cuftomed. So I lee that controverlies of religion

mull hinder the advancement of fciences. Let me conclude with my per-
petual wilh towards your felf, that the approbation of your felf, by your own
difcreet and temperate carriage, may rcitore you to your country, ajid your
friends to your fociety. And lb I commend you to God's goodnels.
Grafi- Inn, Oil. lO. 1609.

C. To Mr. Matthew.
SIR,

I
Thank you for your lafl, and pray you to believe, that your liberty in

giving opinion of thofe writings which I fent you, is that which I fought,

which I expe(fled, and which I take in exceeding good part ; fo good, as that

it makes me recontinue, or rather continue my hearty wifhes of your com-
pany here, that fo you might ufe the fame liberty concerning my adlions,

which now you exercife cojicerning my writings. For that of Queen Eli-

zabeth, your judgment of the temper and truth of that part, which concerns

fome of her foreign proceedings, concurs fully with the judgment of others,

to whom I have communicated part of it ; and as things go, I fuppofe they

are likely to be more and more juftified and allowed. And whereas you fay,

for fome other part, that it moves and opens a fair occafion, and broad way,
into fome field of contradiiStion : on the other fide, it is written to me from
the leiger at Paris, and fome others alfo, that it carries a manifeffc impreffion

of truth with it, and that it even convinces as it grows. Thefe are their very

words ; which I write not for mine own glory, but to Hiew what variety of

opinion rifes from the difpofition of feveral readers. And I muft confefs my
defire to be, that my writings fliould not court the prelent time, or Ibme few
places in fuch fort as might make them either lefs general to perfons, or left

permanent in future ages. As to the Inftauration, your fo full approbation

thereof, I read with much comfort, by how much more my heart is upon it;

and by how much lefs I expeded confent and concurrence in a matter fo ob-

fcure. Of this I can affure you, that though many things of great hope de-

cay with youth, (and multitude of civil bufinefTes is wont to diminifli the price,

though not the delight of contemplations
j) yet the proceeding in that work

doth gain with me upon my afFedtion and defire, both by years and bufinefies.

And therefore I hope, even by this, that it is well pleafing to God, from

whom, and to whom, all good moves. To him I molt heartily commend you.

CI. To Mr. Matthew.

Mr. Matthew,

I
Heartily thank you for your letter of the loth oi February, and am
glad to receive from you matter both of encouragement, and of adver-

tifement touching my writings. For my part I do wiih, that fince there

h no * lumen ficcum, in the world, but ?\\ tnadidum, and niaceratu?n, in-

* Our author alludes to one of the dark fayings of Heracliius, that dry light is ever the beft ;

which in another place he thus expounds : Certainly the light that a man receiveth by counfel from

another, is drier and purer than that which cometh from his own underftanding and judgment, this

being ever infuied and drenched in his affedions. Stephens.

fufed
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fufed in aftedtions, and bloods, or humours, that thefe things of mine had

thofe reparations that might make them more acceptable : lb that they claim

not fo much acquaintance of the prefent times, as tliey be thereby tiie lefs

apt to lafl. And to flievv you that I have fome purpoie to new-mould them
;

I lend you a leaf or two of the preface, carrying fome figure of the whole

work. Wherein I purpofe to take that which 1 count real and effedual

of both writings ; and chiefly, to add a pledge, (if not payment,) to my
promifes, I fend you alio a memorial oi Q^tn Elizabeth; to requite your

eulogy of the late duke of
-f-

Florence's felicity. Of this, when you were here,

I Ihewed you fome model i at what time, methought, you were niorc wil-

ling to hear Juliin Caefai\ than Queen FJizabetb, commended. But this

which 1 fciid is more full, and hath more of the narrative : And farther,

hath one part that, I think, will not be dilagreeablc either to you or that

place
i
being the true tradt of her proceedings towards the catholicks which

are inliniteiy miftaken. And though I do not imagine they will pafs allow-

ance there, yet they will gain upon excufe. I find Mr. Le Zure to ufe you

well, (I mean his tongue of you,) which fliews you either honefl, or wife:

but this I fpeak merrily. For in good faith I do conceive hope, that you

will io govern your felf, as we may take you as affuredly for a good fubjecl

and patriot, as you take your felf for a good chriftian ; and fo we may again

enjoy your company, and you your confcience, if it may no otherways be.

For my part allure your felf, (as we fay in the law,) mutatis mutandis, my
love and good wiHies to you are not diminiflied. And fo I retnaia.

f This duke of Tkrcnce was named Terditiand of the houfe of Medici ; whofe memory Sir Heun
IVatton celebrated in a letter printed in his remains, and prefented to King CharUi I. Piafecius the

bifhop of Premifta in Poland, begins his chronicle of the year i6cg, with an account of his death »

and fums up his ciiarafter in thefe words ; Pnnccps animo excel/'., 13 omnibus politicis artibxs in tcoitum

injiniftiis, ut in viultii Jaciulis I'ix aequalem habueriti Stephens.

CII. To Mr. Matthew, upon fending his book De
Sapientia Veterum.

Mr. M A T t ri E w,

I
Do very heartily thank you for your letter of the 24thof yfa^^^ from
Salamanca ; and in recompence thereof 1 fend you a little work of

mine, that hath begun to pafs the world. They tell me my Latin is turn'd

into filver, and become current : had you been here, you lliould have been my
inquilitor before it came forth : But, I think, the greateft inquifitor in Spain
will allow it. But one thing you muft pardon me if 1 make no hafle to be-

lieve, that the world lliould be grown to fuch an ecflafy as to rejecS truth in

philofophy, becaufe the author dilTenteth in religion ; no more than they do
by Arijlotlc or Avcrroes. My great work goeth forward ; and after my man-
ner, I alter ever wheji I add. So that nothing is finiflied till all be finifhed.

This I have witten in the mid ft of a term and parliament ; thinking no time
ib pofTelTed, but that I fhould talk of thefe matters with fo good and dear a
iriend. And (o with my wonted willies I leave you to God's goodnefs.

From Cray's Ixrip

Feb. 27. 1610.

Cill. To the KING*
It may pleafe your Majefty,

YOUR great and princely favours towards me in advancing me to place;

and that which is to me of no lefs comfort, your Majefiiy's benign and
gracious acceptation from time to time ofmy poor fervices, much above the

merit
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merit and value of them ; hath almoll brought me to an opinion that I may
fooner (perchance) be wanting to my Iclf in not afking, than find your Ma-
jefty's goodnds wanting to me in any my reafonable and modefl: defires. And
therefore perceiving how at this time preferments of law fly about mine ears,

to feme above me, and to fome below me ; I did conceive your MajeHry may
think it rather a kind of dulnefs, or want of faith, than niodcily, if I Ihould

not come with my pitcher to Jacob'^ well as others do. Wherein I (hall pio-

pound to your Majefty, that which tcndeth not fo much to the raifing of my
fortune, as to the fettling of my mind ; being fometimcs allailed with this co-

gitation, that by reafon of my llownefs to fee and apprehend fudden occafions,

keeping on one plain courfe of painful fervice ; I may [in fine dierum) be in

danger to be negledled and forgotten : and if that (hould be, then were it

much better for me, now v/hile i ftand in your Majefty's good opinion (though

unworthy) and have fome little reputation in the world, to give over the

courfe I am in, and to make proof to do you fome honour by my pen, either

by writing fome faithful narrative of your happy (though not untraduced)

times ; or by recompiling your laws, (which, I perceive, your Majefty labour-

eth with ; and hath in your head, as Jupiter had Palias ;) or fome other the

like work; (for without fome endeavour to do you honour, I would not live;)

than to fpend my wits and time in this laborious place wherein I now ferve

;

if it fhall be deprived of thofe outward ornaments which it was wont to have,

in refpedl of an alTured fucceliion to Ibme place of more dignity and reft

;

which feemeth now to be an hope altogether cafual, if not wholly intercept-

ed. Wherefore, (not to hold your Majefty long,) my humble lijit to you is,

diat, than the which I think I cannot well go lower ; which is, that I may
obtain your royal promife to fucceed, (if I Uve,) into the attorney's place,

whenfcever it Ihall be void ; it being but the natural and immediate ftep and

rife which the place I now hold hath ever (in fort) made claim to, and almoft

never failed of. In this fuit I make no friends but to your Majefty, rely upoa

no other motive but your grace, nor any other alTurance but your word

;

whereof I had good experience, when I came to the foUicitor's place ; that it

was like to the two great lights, which in their motions are never retrograde.

So Vk^ith my bell prayers for your Majefty's happinefs, I reft.

CIV. To the K I N G.

It may pleafc your moji excellent Majejly^

I
Do underftand by fome of my good friends, to my great comfort, that your

Majefty hath in mind your Majefty's royal promife, (which to me is an-

chora jpei,) touching the attorney's place. I hope Mr. Attorney fliall do well.

I thank God I wifti no man's death, nor much mine own life, more than to

do your Majefty fervice. For I account my life the accident, and my duty

the fubftance. But this I will be bold to fay ; if it pleafe God that ever I ferve

your Majefty in the attorney's place, I have known an attorney Coke, and

an attorney Hobart, both worthy men, and far above my felf: butiflfhould

not find a middle way between their two dilpofitions and carriages, I fliould

not fatisfy my felf. But thefe things are far or near as it flaall pleafe God. Mean
while, I moft humbly pray your Majefty to accept my facrifice of thankfgiving

for your gracious favour. God preferve your Majefty. I ever remain.

Vol. IV. 7
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CV. To the moft high and excellent Prince, Henry Prince

of Wales^ Duke of Cornwall^ and Earl of Chejler.
*

It may pkafe your Highnefs,

HA V I N G divided my life into the contemplative, and adlive part, I

am defirous to give his Majefty, and your Higiinefs, of the fruits of

both, fimple though they be.

T o write juft treatifes, requireth leifure in the writer, and leifure In the

reader, and therefore are not fo fit, neither in regard of your Highnefs's

princely affairs, nor in regard of my continual fervice ; which is the caufe,

that hath made me chufe to write certain brief notes, fet down rather fig-

nificantly, than curioufly, which I have called EJJays. The word is late, but

the thing is ancient ; for Seneca s Epiftles to Lucilius, if you mark then»

well, are but effays, that is, dilperfed Meditations, though conveyed in the

form of Epiftles. Thefe labours of mine, I know, cannot be worthy of

your Highnefs, for what can be worthy of you ? But my hope is, they may
be as grains of fait, that will rather give you an appetite, than offend you with

fatiety. And although they handle thofe things wherein both men's lives, and

their perfons are mofl converfant ; yet what I have attained I know not

;

but I have endeavoured to make them not vulgar, but of a nature, whereof

a man lliall find much in experience, and little in books ; fo as they are nei-

tlier repetitions nor fancies. But however, I fliall mofl; humbly defire your

Highnefs to accept them in gracious part, and to conceive that if I can-

not refl, but mull: fliew my dutiful and devoted afFedion to your High-

nefs in thefe things which proceed from my felf, I Ihall be much more r^y
to do it in performance of any of your princely commandments. And fo wifh-

ing your Highnefs all princely felicity, I reft.

Tour Highnefis viojl humble fervanf,

Fr. Bacon.

Sir Francis Bacon defign'd to have prefix'd this epiftle to his EJfays, printed in theyear 1612,
but was prevented by the Prince's death ; yet it was fo well liked by Mr. Mattheiu, that he inferted

part of it in his dedication to the Duke of 'Ta/^f'^y. before his tranflation of thofe £^j/, printed

in 161S.

CVI. To the Earl of Salisbury Lord Treafurer.

It may pkafeyour good Lordjhipy

I
Would intreat the new year to anfwer for the old, in my humble thanks

to your lordfliip i both for many your favours, and chiefly upon the occali-

on of Mr, Attorney's infirmity, I found your lordfhip even as I could wifli. This

doth increafe a defire in me, to exprefs my thankful mind to your lordfhip

;

hoping that though I find age and decays grow upon me, yet I may have a fibih

or two of fpirit left to do you fervice : and I do protefl before God without

complement, or any light vanity of mind ; that if I knew in what courfe of

life to do you befl fervice, I would take it, and make my thoughts, which now
fly to many pieces, to be reduced to that center. But all this is no more but

that I am, which is not much, but yet the entire of him that is, &c.
CVII. To
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evil. To my Lord Mayor. r-v

My very good Lord,

I
Did little exped, when I left your lordfliip laft, that there would have'

been a proceeding againft Mr. Barnard to his overthrow : wherein I niuft

confefs my felf to be in a fort accefTary ; becaufe he relying upon me for coun-
fel, ladvifed that courfe which he followed. Wherein now I begin toqueftion

my felf, whether in preferving my refpedts unto your lordfhip, and the reft,

I have not failed in the duty of my profeffion towards my client. For cer-

tainly, if the words had been heinous, and fpoken in a malicious fafliion, and
in fome publick place, and well proved ; and not a prattle in a tavern, caught
hold of by one who (as I hear) is a deteded fycophant [StandiJIj I meanj)
yet I knovi' not what could have been done more, than to impole upon him
a grievous fine, and to require the levying the fame j and to take away his

means of life by his disfranchifement, and to commit him to a defamed prifon

during Chrijimas ; in honour whereof, the prifoners in other courts do com-
monly of grace obtain fome enlargement. This rigor of proceeding (to tell

your lordfhip and the refV, as my good friends, my opinion plainly) tendeth
not to ftrengthen authority, which is beft fuppofed by love and fear inter-

mixed ; but rather to make people difcontented and lervile ; efpecially when
fuch puniflament is inflidled for words not by rule of law, but by a jurifdidi-(

on of difcretion, which would ever more be moderately ufed. And I pray

God, whereas Mr. Recorder, when I was with you, did well and wifely put
you in mind of the admonitions you often received from my lords, that you
fhould bridle unruly tongues j that thofe kind of ipeeches and rumours, where-
unto thofe admonitions do refer, which are concerning the ftate, and honour
thereof, do not pafs too licentioufly in the city unpunifhed ; while thefe words
which concern your particular, are fo ftraitly enquired into and puniflied

with fuch extremity. But thefe things your own wifdom (firft or laft) will

beft reprefent unto you. My writing unto you at this time is, to the end^
that howfoever I do take it fomewhat unkindly, that my mediation prevailed

no more
; yet that I might preferve that farther refpedt that I am willing to ufe

unto fuch a ftate, in delivering my opinion unto you freely, before I would be
of counfel, or move any thing that fliould crofs your proceedings ; which^
notwithftanding, (in cafe my client can receive no relief at your hands,) I

muft and will do. Continuing neverthelefsj in other things, my wonted good
afied:ion to your felves and your occafions.

CVIII. To Sir Fincent Skinner.

Sir f Vincent Skinner,
^ q^^„ ^f

I
See that by your needlefs delays, this matter is grown to a new que- oJ^thTSe-
ftion ; wherein for the matter itfelf, if it had been ftaid at the begin- quer. Rymer'

ning by my Lord Treafurer and Mr. Chancellor, I ftiou'd not fo much have ^^^- P- '^97«

flood upon it. For the great and daily travels which I take in his Majefty's
fervice, either are rewarded in themfelves, in that they are but my duty, or
elfe may deferve a much greater matter. Neither can I think amifs of 'any
man, that in furtherance of the King's benefit moved the doubt, that knew
not what warrant I had. But my wrong is, that you, having had my Lord

Treafurer's
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Treafurer's and Mr. Chancellor's warrant for payment alxjve a month fmce;

you, I fay, (making your payments belike, upon fuch differences, as are bet-

ter known to yourillf than agreeable to the rclpedt of his MajeOy's fervice
j)

have delay'd all this time otherwife than I might have expedted from our

ancient acquaintance, or from that regard which one in your place may owe
to one in mine. By occafion whereof there cnfueth to me a greater incon-

venience; that now my name in fort mufl be in queftion among you, as if

I were a man likely to demand that which were unreafonable, or be denied

that which is reafonable : and this mufl be, becaufe you can pleafure men
at pleafure. But this I leave with this : That it is the firft matter wherein
I had occafion to difcern of your friendlTiip, which I Ice to fall to this ;

that whereas Mr. Chancellor, the lafl: time in my man's hearing, very ho-
nourably faid, that he would not difcontent any man in my place; it feems

you have no fuch caution. But my writing to you now, is to know of you
where now the flay is, without being any more beholden to you, to whom
indeed no man ought to be beholden in thole cafes in a right courfe. And
lb I bid you farewel.

Fr A. Bacon.

CIX. To Sir * Henry Saville,

SIR,

COMING back from your invitation at Eton, where I had refrcflicd

myfelf with company which I loved, I fell into a confideration of that

part of policy whereof philofophy fpeaketh too much, and laws too little

;

and that is, of education of youth. Whereupon fixing my mind awhile,

I found flreightways, and noted even in the difcourfes of philofophers, which
are fo large in this argument, a flrange lilence concerning one principal part

of that fubjedl. For as touching the framing and feafoning of youtli to mo-
ral virtues, (as tolerance of labours, continency from pleafures, obedience,

honour, and the hke) they handle it ; but touching the improvement, and
helping of the intelledual powers, as of conceit, memory and judgment,

they fay nothing ; whether it were, that they thought it to be a matter

wherein nature only prevailed ; or that they intended it, as referred, to the

feveral and proper arts, which teach the ufe of reafon and fpeech. But for

the former of thefe two reafons, howfoever it plealeth them to diftinguifli of
habits and powers, the experience is manifell enough, that the motions

and faculties of the wit and memory may be not only governed and gui-

ded, but alfo confirmed and enlarged by cuftomand exercife duly applied

;

as if a man exercife fliooting, he fliall not only fhoot nearer the mark, but

aUb draw a flronger bow. And as for the later, of comprehending thefe

precepts within the arts of logick and rhetorick, if it be rightly conlidered,

their office is diflindt altogether from this point ; for it is no part of the doc-

trine of the ufe or handling of an inflrument, to teach how to whet or

grind the inflrument to give it a fharp edge, or how to quench it, or

otherwife whereby to give it a flronger temper. Wherefore finding this

* Sir Henry Sa'vi/k, fo juftly celebrated for his noble edition of St. Ch>yfof,om and other learned

works, was many years warden of Mtrlon-Colhge in Oxford, (in which univerfity he founded a geo-

metry and aftronomy lefture 2^ May i6zo. Seethe inftrument of foundation, Rjmer Wll. p. 2iy.)

and likewife provoll of E/o)i. To this gentleman, as of all the moll proper. Sir Francis Bacon fends

this difcourfe touching Helps for the intcHeilual poiuers in youth ; but being an imperfeft tlfiiy to

incite others, he plages this ufeful fubjedl among the deficients reckoa'd up in his Advancement of
Learning. Stephens.

2 part
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part of knowledge not broken^ I have, but tmiquam aliud agens, enter'd into

it, and falute you with it ; dedicating it, after the ancient manner, firft as to

a dear friend, and then as to an apt perfon, forafinuch as you have both place

to prad:ile it, and judgment and leifiue to look deeper into it than I have

done. Herein you mufl: call to mind, "Apir-ov f^X^ Wwp. Tho' the argument
be not of great height and dignity, neverthelels it is of great and univerfal

ufe : And yet I do not fee why, to confidcr it rightly, that fliou'd not be

a learning of lieight, which teacheth to raife the higheft and worthielt

part of the mind. But howfoever that be, if the world take any light and
uie by this writing, I will the gratulation be to the good friendfliip and ac-

quaintance between us two : And fo recommend you to God's divine pro-

icdlion.

A difcourfe touching helps for the intelledlual powers.

T I)iD ever hold it for an infolent and unlucky faying, faber quifque fortu'
-'• nae fuae ; except it be uttered only as an hortative or fpur to corredt

lloth. For otherwife, if it be believed as it foundeth, and that a manentereth

into an high imagination that he can compafs and fathom all accidents ; and
afcribeth all fucceffes to his drifts and reaches ; and the contrary to his errors

and lleepings : it is commonly feen that the evening fortune of that man is not

fo profperous as of him that without flackening of his induilry attributeth

much to felicity and providence above him. But if the fentence were turned

to thisy^/i5^r quifque ingenii j'ui, it were fomewhat more true, and much more
profitable ; becaufe it would teach men to bend themfelves to reform thole

imperfedions in themfelves which now they feek but to cover, and to at-

tain thofe virtues and good parts which now they feek but to have only

in fliow and demonftration : Yet notwithftanding every man attempteth to

be of the lirll trade of carpenters, and few bind themfelves to the fecond;

whereas nevevthelefs the rifmg in fortune feldom amendeth the mind ; but

on the other fide, the removing of the fbands and impediments of the mind,

doth often clear the paflage and current to a man's fortune. But certain

it is, whether it be believed or no, that as the moft excellent of metals

gold is of all other the moft pliant and moft enduring to be wrought ; fo of

all living and breathing fubftances, the perfedleil (man) is the molt fufcep-

tible of help, improvement, impreflion and alteration ; and not only in his

body, but in liis mind and fpirit ; and there again not only in his appetite

and aftecftion, but in his powers of wit and realbn.

For as to the body of man, we find many and ftrange experiences, how
nature is over-wrought by cuftom, even in adlions that feem of moft dithculty

and leaft polTible. As firft in voluntary motion, which tho' it be termed vo-

luntary, yet the higheft degrees of itai'e not voluntary j for it is in my power

and will to run ; but to run fafter than according to my lightnefs or difpo-

fition of body, is not in my power nor will. We fee the induftry and pra-

«Sice of tumblers and funambulos, what efFefts of great wonder it bringeth

the body of man unto. So for fuffering of pain and dolour, which is thought

fo contrary to the nature of man, there is much example of penances in

ftridl orders of fuperftition what they do endure, fuch as may well verify the

report of the Spartan boys, which were wont to be fcourged upon the altar

fo bitterly as fometimes they died of it, and yet were never heard to com-
plain. And to pafs to thole faculties which are reckon'd more involuntary^

Vol. IV. 7 K as
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as long fafting and abftinence, and the contrary extreme (voracity) the Icav-'-

ins; and forbearing the uie oi' drink for altogether, the enduring vehement

cold and the like ; there have not wanted, neither do want divers examples

of ftrange viftories over the body in every of thefe. Nay, in refpiration the

proof hath been of fome who by continual u{q of diving and working under

the water have brought themfrlves to be able to hold tlitir breath an incre-

dible time; and others that liave been able without fuffocation, to endure

the iHfling breath of an oven or furnace fo heated as tho' it did not fcald

nor burn, yet it was many degrees too hot for any man ]-;ot made to it to

breathe or take in. And Ibme impoftors and counterfeits likewife have been

able to wreath and caft their bodies into ftrange forms and motions ; yea,

and others to bring themfelves into trances and aftonifliments. All which

examples do demonllrate how varioufly and to how high points and degrees

the body of man may be as it were moulded and wrought : And if any

man conceive then it is fome fecret propriety of nature that hath been in

thofe perfons which have attained to thofe points, and that it is not open

for every man to do the like tho' he had been put to it; for which caufe

fuch things come but very rarely to pals : It is true no doubt but fome per-

fons are apter than others ; but ib as the more aptnefs caufeth perfedlion, but

the lefs aptnefs doth not difable : So that for example, the more apt child,

that is taken to be made ajiinambxdo, will prove more excellent in his feats j

but the lefs apt will be gregariusfunambiilo alfo. And there is fmall queftion,

but that thefe abilities would have been more common, and others of like

fort not attempted would likewile have been brought upon the ftage, but

for two reafons : The one becaufe of mens diffidence in prejudging them as

impolfibilities ; for it holdeth in thofe things v.hich the poet faith, pojfunt

quia pojj'e 'videntur ; for no man fhall know how much may be done, except

he believe much may be done. The other reafon is, becaufe they be but

pradlices bafe and inglorious and of no great ufe, and therefore fequefter'd

from reward of value, and on the other fide painful ; lb as the recompence

balanceth not with the travail and fuffering. And as to the will of man, it

is that which is moft manageable and obedient ; as that which admitteth mofl:

medicines to cure and alter it. The moil fovereign of all is religion, which

is able to change and transform it in the deepeil and moft inward inclina-

tions and motions; and next to that is opinion and apprehenfion, whether

it be infufed by tradition and inftitution, or wrought in by difputation and

perfuafion ; and the third is example, which transformeth the will of man
into the fimilitude of that which is moft obverfmt aud familiar towards it

;

and the fourth is, when one affeilion is healed and corredled by another, as

when cowardice is remedied by fliame and diflionour, or fluggifhnefs and back-

wardnefs by indignation and emulation, and fo of the like ; and laflly, when
nil thefe means or any of them have new framed or formed human will,

then doth cuilom and habit corroborate and confirm all the reft : Therefore it

is no marvel, tho' this faculty of the mind, (of will and election) which in-

clincth aft'eftion and appetite, being but the inceptions and rudiments of will,

may be fo well governed and managed ; becaufe it admitteth accefs to fo

divers remedies to be applied to it and to work upon it : The efiefts where-

of are lb many and fo known, as require no enumeration ; but generally they

do iflue as medicines do into two kinds of cures, whereof the one is a juft or

true cure, and the other is called palliation : For either the labour and in-

. tention is to reform the affeflions really and truly, reftraining them if they

be too violent, and raifing them if they be too foft and weak ; or elfe it is to

I cover
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cover them ; or, if occafion be, to pretend them and rcprefcnt them : Of the
former fort vvliereof the examples are plentiful in the fchools of philofophers

;

and in all other iiillitutions of moral virtue; and of the other fort the exam-
ples are more plentiful in the courts of Princei;, and in all politiek traffick :

where it is ordinary to find, not only profound dilfimulations and fuffocating

the atfeftions, that no note or mark appear of them outwardly; but alfo live-

ly fimulations and affcdlations carrying the tokens of paflion^ which are ndt,

as rifus jujjui and lacrymae coactae^ and the like.

Of helps of the inte]le6lual powers,

'TpHE intelleftual powers have fewer means to work upon them than the
* will or the body of man ; but the one that prevaileth, that is exercife,

worketh more forcibly in them than the reft,

Th e ancient habit of the philofophers, .5'/ quis qiiae7-at in zitramque par- xhcfe that

tern de omni fcibili. follow a re but

The exercife of fcholars making verles extempore^ Stans pede iji imo.
notf'^'^'*

The exercife of lawyers in memory narrative.

The txtvciie.oi fophijls, and Jo. ad oppofumn, with manifeft effeft.

Artificial memory greatly holpen by exercife.

The exercife of buffoons to draw all things to conceits ridiculous.

Th e means that help the nnderftanding and faculties thereof are,

(Not example, as in the will, by converlation ; and here the conceit of
imitation already digefted, with the confutation, obiter, Ji videbittir, of Tul-

ly's opinion, advifing a man to take fome one to imitate. Similitude of faces

analyfed.)

Arts, Logic, Rhetoric : TJie ancients, Arijlotle, Plafo^ Theaetetus^ Gor-
gias litigiofm vcljophifla, Protagoras, Arijlotk, jcbola fiia. Topics, Elenchs,

Rhetorics, Organon, Cicero, Hcruiogencs. The neotcrics. Ramus, Agricola.

Nil facri ; LiiUius his Typocojhiia, ftudying Coopers dictionary, Matthaeus
collection of proper words for metaphors, Agrippa de 'vanitatibus, ^x.
^e. If not here of imitation.

Collections preparative. Ari/hties funilitude of a fhoemaker's fliop,

full of fhoes of all forts : Demollbenes, Exordia concionum. I'ullfs precept

of thefes of all forts preparative.

The relying upon exercife, v^'ith the difference of ufing and tempering the

inftrumcnt ; and the fimilitude of prefcribing againft the laws and nature of
ell:ate.

Five Points.

1. That exercifes are to be framed to the life ; that is to fay, to work a-

bility in that kind whereofa man, in the courfe of aClion, fliall have moft ufe.

2. The indirect and oblique exerciies, which do, per partes sax^ per con-

Jiqiientiam, inable thefe faculties ; which perhaps direft exercife at firft would
lint diftort ; and thefe have chiefly place where the faculty is weak, not per

fc, but per accidens : As if want of memory grow through lightnefs of wit

and want of ftaid attention ; then the mathematics or the law helprth ; be-

caufe they are things, wherein if the mind once roam, it cannot recDver.

3. Of the advantages of exercife ; as to dance with heavy llioes, to march
with heavy armour and carriage ; and the contrary advantage (in natures

very dull and unapt) of working alacrity, by .framing an exercife with fome
delight or affedlion ; Horaf. Sat. I. 2 c;.

JJt



^g2 LETTERS OF SIR PR. BACON TEMP. JAG.
Ut pucris dim dant crujlula blandi

Do£iores, ckmcnta "jeUiit ut dijcere prima.

A. Of the cautions of exercife j as to beware left by evil doing (as all be-

ginners do weakly) a man grow not, and be inveterate, in an ill habit, arul

fo take not the advantage of cuftom in perfedlion, but in confirming ill.

Slubbering, on the lute.

5. The marfhalling and fequel of fciences and pradiccs: Logic and rhe-

toric fhould be ufed to be read after poefy, hiftory and philofophy : Firft,

exercife, to do things well and clean : after, promptly and readily.

Th e exercifes in the uiiiverfities and fchools are ot memory and invention

;

either to ipeak by heart that which is fet down irriatm, or to fpeak ex-

tempore : whereas there is little ufe in aftion of either or both ; but moft things

•which we utter are neither verbally premeditate, nor merely extemporiu.

Therefore exercife would be framed to take a little breathing, and to conli-

der of heads ; and then to fit and form the fpeech extempore. This wouU
be done in two manners ; both with writing and tables, and without : for

in moft adlions it is permitted and paffable to ufe the note, whereunto, if a

man be not accuftomed, it will put him out.

There is no ufe of a narrative memory in academiis^ viz. with circum-

ftances of times, perfons and places, and with names ; and it is one art to

difcourfe, and another to relate and defcribe 3 and herein ufe and adion is

moft converfant.

Also to fum up and contrad, is a thing in adtion of very general ufe.

ex. Sir Francis Bacon to Mr. Matthew, about his

writings, and the death of a friend.

TH E reafon of fo much time taken before my anfwer to yours of the

fourth of Aiigujl, was chiefly my accompanying my letter with the

paper which here I fend you ; and again, now lately, (not to hold from you

till the end of a letter, that which by grief may, for a time, efface all tlie

former contents) the death of your good friend and mine A. B. to whom,
becaufe I ufed to fend my letters for conveyance to you, it made me fo much
the more unready in the dilpatch of them. In the mean time I think my
felf (howfoever it have pleafed God otherwife to blefs me) a moft unfortunate

man, to be deprived of two (a great number in true friendlhip) of thofe friends,

whom 1 accounted as no ftage-friends, but private friends
;
(and fuch, as with

whom I might both freely and lafely communicate ;) him by death, and you

by abfence. As for the memorial of the late deceafed Queen, I will not queftion

whether you be to pafs for a difinterefted man or no ; I freely confefs my felf

am not, and fo I leave it. As for my other writings, you make me very glad

of your approbation ; the rather, becaufe you add a concurrence in opinion

with others ; for elfe I might have conceived, that affedlion would, perhaps,

have prevailed with you, beyond that, which (if your judgment had been

neat and free) you could have efteemed. And as for your caution, touching

the dignity of ecclefiaftical perfons, I fhall not have caufe to meet with them

any otherwife, than in that fome fchool-men have, with excefs, advanced the

authority of Jirifiotle. Other occafion I Ihall have none. But now I have

fent you that only part of the whole writing, which itiay perhaps have a little

harllinda
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harfhncfs and provocation in it : although I may almofi; fccure my felf, that

if the prcEice palled fo well, this will Jiot irritate more ; being indeed, to

the preflice, but as pnhna ad pugnum. Your o\vn love cxpreHed to me, I

heartily embrace ; and hope that there will never be occalion of other, than

cntirenefs between us ; which nothing but majorcs cbaritates, fliall ever be
able to break off.

CXI. To the King.

L may plccife your excellent Majejly,

IT grievctli me exceedingly tlwt your Majefty fliould be fo much troubled

with this matter of Pcacb/nii, whofe raging devil feemcth to be turn'd

into a dumb devil. But although we are driven to make our way through

queftions, (which I wilh were otherwife,) yet I hope well the end will be

good. Bat then every man mufl: put to his helping hand ; for elfe I mufl
fay to your Majefty, in this and the like cafes, as St. Paul faid to the centu-

rion, when fome of the mariners had an eye to the cock-boat, except thefe

Hay in the fliip ye cannot be fafe. I find in my lords great and worthy care

of the bufinefs : And for my part, I hold my opinion and am Ib-engthened

in it by Ibme records that I have found. God preferve your Majefly.

Tour Majejifs viojl humble and devotedfuhjeSl andfer-cant

,

Jan. 21. 1614. Fr. Bacon.

CXIL To the King, touching P^^c/^^;// caufe.

It may pleafe your excellent Majejly,

THIS day in the afternoon was read your Majefly's letters of diredion

touching* Peacbam ; which becaufe it concerneth properly the duty of

my place, I thought it fit for me to give your Majefly both a fpeedy and a

private account thereof; that your Majefty knowing things clearly how they

pafs, may have the true fruit of your own wifdom and clear-feeing judgment

in governing tlie bufinefs.

First, for the regularity which your Majefly (as a mafter in bufinefs of

cflate,) doth prudendy prefcribe in examining and taking examinations, I fub-

Icribe to it ; only I will fay for my fclf, that I was not at this time the prin-

cipal examiner.

P'oR the courfeyour Majefty direcfteth and commandeth for the feeling of

the judges of the King's bench, their feveral opinions, by diftributing our

felves and enjoining fecrecy ; we did firfi find an encounter in the opinion

of my Lord Coke^ who fecmed to affirm, that fuch particular and (as he call'd

it) auricular taking of opinions was not according to the cuftom of this realm;

and feemed to divine, that his brethren would never do it. But when I re-

plied, that it was our duty to purfue your Majefty's dircdions ; and it were

not amifs for his lordlhip to leave his brethren to tlieir own anfvvers : it was

fo concluded; and his lordfliip did defire that I might confer with himfelf;

* Peacham was accufed of having iiiferted feveral treafonable pafiages in a fermon ; but in a fer-

mon never preached, nor intended to be made publick : it had been taken out of his llucly. 'i he

King would have the judges give their opinion of this aftair privately and apart ; which my Lord

Coke refufed to do, as a thing of dangerous tendency. Peacham was found guilty of high trei-.ion;

as was Algeinon Sidney for the like crinu-, in Cherles the fecond's time.

Vol. IV. 7 I' •^"'i
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and Mr, Serjeant Mountague was named to fpeak with Jufllce Croc^k ; Mr. Ser-

jeant Cr^icjwith Jufticc Houghton ; and Mr. Sollicitor with Juftice * Dodderidge.

This done, I took my fellows alide, and advifed that they lliould prefently

fpeak with the three judges, before I could fpsak with my Lord Coke^ for

doubt of infufion ; and that they Ihould not in any cafe make any dt^ubt to

the judges, as if they miftrufted they would not deliver any opinion apart,

but fpeak refolutely to them, and only make their coming to be, to know
what time they would appoint to be attended with the papers: This forted

not amifs ; for Mr. Sollicitor came to me this evening, and related to me that

he had found Judge Dodderidge very ready to give opinion in fecret ; and

fell upon the fame reafonj which upon your Majerty's firft letter I had ufcd

to my Lord Coke at the council-table; which was, that every judge was bound

exprefly by his oath, to give your Majefty counlel when he was called ; and

whether he iliould do it jointly or feverally, that refled in your Majeftj^'s good

pleafure, as you would require it. And though the ordinary courfe was to

iiifemble them, yet there might intervene cafes, wherein the other courfe

was more convenient. The like anfwer made -|- Juftice Crook : Jultice Hoiigli-

ton^ \ who is a foft man, feemed defirous firft to confer j alledging that the

other three judges had all ferved the crown before they were judges, but that

he had not been much acquainted with bufincis of this nature.

We purpofe therefore forthwith, they fliall be made acquainted with the

papers ; and if that could be done as fuddenly as this was, I fliould make
linall doubt of their opinions : and howfocver, I hope, force of law and

precedent will bind them to the truth : neither am 1 wholly out of hope,

* Sir "John Dodileridge was born in Dcjonjhire, and fucceflively admitted in Exeter college Oxfordi

and the Middle Temple, London : where having acquired the reputation of being a very great common
and civil lawyer, as well as a general fcholar, he was made ferjeanc at law i Jaeobi, then the King's

follicitor, and after that the King's ferjeant, till he was advanced to be one of the judges of theifi'ng's

bench ; where he fat many years. He died 13 Sept. 1628, in the 73d year of his age, and was fuc-

ceeded by Sir George Crook, who tells us, Sir John Dodderidge was a man of great knowledge, as

well in the common law, as in other fciences, and divinity. Strphens. See p. 98. of this Vol.

f- Sir John Crook, eldefl; Son of Sir John Crook of Chilton in Buckinghamjhire, inherited his father's

virtues and fortunes ; and was very famous for his wifdom, eloquence, and knowledge in our laws :

who being Speaker of the houfe of commons in the laft parliament of Queen Elizabeth, had from her

this commendation at the end thereof; that he had proceeded therein with fuch wifdom anddifcre-

tion, that none before him had deferved better. After he had been recorder of London, and ferjeant

at law, 'he was 5 Jacohi made one of the jullices of the King's bencli ; where he continued till his deatby

23 Jan. 1619 He was brother to Sir George Croo^ fo well known to the profefibrs of the common laws

by his three large volumes of reports : which Sir George was one of the judges of the court of com-
mon pleas, in the latter end of the reign ef King James, and in a few years after removed into the

King's bench ; where he fate till the year 1641, when, by reafon of his great age and infirmities, the

King at his own requell gave him a gracious difcharge, as appears in the preface to one of his books,

where a due charafter is given of liis virtues by his ibn-in-law Sir Harhottle Grimfion, late mafter of

the rolls. But certainly nothing can raife in us a more lively id^ of his merit, than part of a letter

written to the Duke of Buckingham, by the bifliop of Lincoln Lord Keeper of the great fcal, which I

copied from his own hand.

May it flcafeyoiir Grace, Weftminjler coll. Feb. I I. 1624.

I
Will not trouble your grace with any long congratulation^ for the honour your grace hath gained*
in the preferring of this moft worthy man Sir George Crook to a judge his place. I know you

mull meet with the applaufe of this aft from every man that cometh from hence. In good faith, I

never obfer\eJ in all my fmall experience any accident in this kind, fo generally and univerfally ac-

companied with the acclamation of all kind of people.

1 am importuned by the reft of the judges of the common ple.is, to return their moll humbb and
hearty tlianks to the Kmg's Majefty for his choice, and to allure his Majefty, that though his Maje-
fty hath been extraordinary fortunate (above all his predeceflbrs) in the continual eleiSlion of moft
Worthy judges ; yet hath his Majefty never placed upon any bench, a man of more integrity and fuf-

ficiency than this gentleman : For which adl they do with tears in their eyes praii'e and blefs him.
Stcpbem

.

% This expreflion is to be underftood in a favourable fenfe, fiitce Sir Geer^e Crook gives a more than
ordinary character of him. Mem. That in Hilary term, 21 Jac. Sir Robert Houghton died zt Serjeant1-

Inn in Chanceiylane, being a moll reverend, prudent, learned» and temperate judge, and inferiout to

none of his time. Stephtns.

that
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that my Lord Coke hlmfclf, v/hcn I hi\\~j in Ibine dark liianner put him in doflbt

that he fhall be left alone, will not continue lingular.

For Owe?!, I know not the reafon why there fiiould have been no men»-

tion made thereof in the lafl advertifcment : for I mud lay for my felf, that

I have loft no mo;nent of time in ir, as my lord of Canter-bury can bear me
witi:iels. For having received from my lord an additional of great impor-

tance } which was, that Oioen of his own accord after examination fliould

compare the cafe of your Majcfly, (if you were cxcoznmunicate,) to the cafe

of a prifoner condemned at the bar ; which additional was fublcribed by one
witnefs ; but yet I perceived it was fpol-ien aloud, and in the hearing of others :

I prefently fent down a copy thereof, which is now come up, attelied with

the hands of three more, left there fliould have been any fcruple of fingula-

ris teftis ; fo as for this cafe I may /ay, omnia parata -, and we exped; but a

diredtion from your Majefty for the acquainting the judges feverally ; or the

four judges of the King's bench, as your Mrijelly fhall think good.

I FORGKr ngt, nor forflow not, your Majelly's commandment touchinp^

reculants ; of wl^i^h, when it is ripe, I will give your Majefiy a true account,

and what is poffible to be done, and where the impediment is. Mr. Secre-

tary bringeth bonam vohintatein, but he is not verfed much in thefe things ;

and fometimes urgeth the conclufion without the premilles, and by hafte hin-

dereth. It is my lord treafurer, and the exchequer mull help it, if it be

holpen. I have heard more ways than one, of an ofl'er of 20000 I. per an-

jimn, for farming the penalties of recufants, not including any offence capi-

tal, or oi praemunire ; wherein I will prefume to fay, that my poor endea-

. vours, fince I was by your great and fole grace your attorney, have been no

.fmall fpurs to make them feel your laws, and feek this redemption ; where-

in I mufh alio fay, my Lord Coke hath done his part. And I do alTure your

Majefty, I know it fomewhat inwardly and groundedly, that by the courfes

we have taken they conform daily and in great numbers ; and I would to

God it were as well a converfion as a conformity : but if it fliould die by
dilpenfation or diffimulation, then I fear that whereas your Majefty hath

now fo many ill fubjedts poor and detected, you ftiall then have them rich

and dilTembled. And therefore I hold this offer very confiderable, of fo great

an increale of revenue : if it can pafs the fiery trial of religion and honour^

(which I wlfli) all projects may pafs.

Thus, in as much as I have made to your Majefty, fomewhat a naked and

particular account of bufinefs, I hope your Majefty will ufe it accordingly.

God prelerve your Majefty.

Tour Majejifs moji humble and devotedfubjeSl andfervarit,

Jan. 27. 1614. Fr. BACONi

CXIII. To the K I N G.

It may pleafe your excellent Majejly,

BECAUSE I know your Majefty would be glad to hear how it is

with my lord chancellor ; and that it pleafed him, out of his ancient

and great love to me, (which many times in ftcknefs appeareth moft) to ad-

mit me to a great deal of fpeech ^ith him this afternoon, which during

thefe three days he hath fcarcely done to any, I thought it might be plea-

fmg to your Majefty to certify yoH how I found him. I found him in bed, but

his Ipirits frefli and good, fpeaking ftoutly, and witlaout being fpent or weary

;

and
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and both willing and beginning of himfelf to Ipcuk, but wholly of your Ma-
jefty's bufinefs : wherein I cannot forget to relate this particular j that he

Mr. Oliver wilhed, tlidt his fentencing of O. S. at the day appointed might be his laft

St. "Jolm. work,, to conclude his fervices and exprcfs hih afredtion towards your Maje--

fly. I told him, I knew your Majefty would be very dcfirous of his prefcnce

tliat day, fo it might be without prejudice j but otherwife, your Majefty

efteemcd a fervant more than a fervice, eipecially fuch a fcrvant. Not to

trouble your Majefty, though good fpirits in ficknefs be uncertain kalendars,

yet I have very good comfort of him, and I hope by tliat day, (^c,

Jan. 29. 1 61 4.

CXIV. To the KING, touching Peacham, ace.

It may pleafe your excellent Majejly,

I
Received this morning by Mr. Murray, a mcfTage from your Maiefty,

of fome warrant nnd confidence that I flwuld advertife ycur Majeily ofyour

bufinefs, wherein I had part : Wherein, I am lirft hiuribly to thank your Ma-
jefty for your good acceptation of my endeavours and fervice, which I am not

able to furnifl) with any other quality, fave faith and diligence.

For Peacbam\ cafe, I have, fince my lall letter, been with my Lord Coke

tvi'ice ; once before Mr. Secretary's going down to your Majefty, and once

fince, which was yefterday : at the former of which times I delivered him
Peacham'% papers ; and at this later the precedents, which I had with care

gathered and felefted : for thefe degrees and order the buhricfs required.

At the former I told him that he knew my errand, which flood upon

two points 3 the one to inform him of the particular cafq"of Pearham's trea-

fons, (for I never give it other word to him ;) the other, to receive his opi-

nion to my felf, and in fecret, according to my commifiion from your Majefty.

At the former time he fell upon the fame allegation which he had begun

at the council-table ; that judges were not to give opinion by fradlions, but

entirely according to the vote, whereupon they fliould fettle upon conference :

and that this auricular taking of opinions, fingle and apart, was new and dan-

gerous ; and other words more vehement than I repeat.

I replied in civil and plain terms, that I wiOi'd his lorddiip, in my love

to him to think better of it : for that this, that his lordlhip was pleafed to put

into great words, feemed to me and my fellows, when we fpake of itamongft

our felves, a reafonable and flimiliar matter, for a King to confult with his

judges, either alTembled or fele(fted, or one by one. And then to give him
a little out-let to fave his firfl: opinion, (wherevv itk he is moll: commonly in

love,) I added, that judges Ibmetimes might make a fuit to be fpared for their

opinion, till they had fpoken with their brethren ; but if the King, upon his

own princely judgment, for reafon of eftate, fhould think it fit to have it

otherwife, and fhould fo demand it, there was no declining : nay, that it

touched upon a violation of their oath, which was to counfel the King with-

out dirtindion, whether it were jointly or feverally. Thereupon, I put him
the cafe of the privy council, as if your Majefty fhould be pleafed to com-

mand any of them to deliver their opinion apart and in private ; whether it

were a good anfwer to deny it, otherwife than if it were propounded at the

table. To this he fiid, that the cafes were not alike, becaulb this concern'd

life. To which I replied, that queftions of eftate might concern thoul'ands

of lives, and many things more precious than the life of a particular; as war,

and peace, and the like. To
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To conclude, his lordlhip, tanguam exitmn quaerenSy defined me for the

time to leave with him the papers, without prefling him to confent to deli-

ver a private opinion till he had perufed them. I faid I would ; and the

more willingly, becaufe I thought his lordfhip, upon due confideration of the

papers, would find the cafe to be lb clear a cafe of treafon, as he would make
no difficulty to deliver his opinion in private ; and fo I was perfuaded of the

reft of the judges of the King's-bench, who likewife (as I partly underftood)

made no fcruple to deliver their opinion in private : Whereunto he faid,

(which I noted well) that his brethren were wife men, and that they might
make a fliew as if they would give an opinion as was required ; but the end
would be, that it would come to this : They would fay, they doubted of it,

and fo pray advice with the reft. But to this I anfwered, that I was forry to

hear him fay fo much, left, if it came fo to pafs, fome that loved him not

might make a conftrudlion, that that which he had foretold, he had wrought.-

Thus your Majefty fees, that as Solomon faith, GreJJus noleniis tanqimm injepi

fpinarum, it catcheth upon every thing.

The later meeting is yet of more importance; for then coming armed
with divers precedents, I thought to fet in with the beft ftrength I could, and

faid, that before I defcended to the record, I would break the cafe to him
thus : That it was true we were to proceed upon the ancient ftatute of King Ed-
ward the third, becaufe other temporary ftatutes were gone ; and therefore

it muft be faid in the indidment, Imaginatiis eft S" compalfavit mortem (^
finalem deftruBionem domini Regis : then muft the particular treafons follow

in this manner, viz. Et quod ad perimplendum nefandum propojltum J'uian^

compojhit ^ confcripfit qiiendam detejiabilem ^ venenofiim libellum^ Jive J'cri-

pttim, in quo, inter alia proditoria, continetur, &c. And then the principal

paflages of treafon, taken forth of the papers, are to be entered in haec verba ;

and with a conclufion in the end, yld intentionetn quod ligeus populus & ve-

ri fubditi domini Regis cordialem fmirn atjiorem a domino Rege retraherent, ^
ipjum dojninum Regem reUnquerent, & guerram ^ inJurreSiionem contra eum
levarent ^ facerent, ^c. I have in this form followed the ancient ftyle of

the indidlments for brevity fake, tho' when we come to the bufinefs itfelf, we
{hall enlarge it according to the ufe of the later times. This I reprefented

to him, (being a thing he is well acquainted with,) that he might perceive

the platform of that was intended, without any miftaking or obfcurity. But
then I fell to the matter itfelf, to lock him in as much as I could, viz.

That there be four means or manners, whereby the death of the King
is compafled and imagined.

The firft, by fome particular fail or plot.

The fecond, by difabling his title ; as by affirming, that he is not lawful

King; or that another ought to be King; or that he is anufurper; or a

baftard ; or the like.

The third, by fubjefting his title to the pope ; and thereby making him
of an abfolute King a conditional King.

The fourth, by difabling his regiment, and making him appear to be in-

capable or indign to reign.

These things I relate to your Majefty in fum, as is fit ; which, when I

opened to my lord, I did infift a little more upon, with more efficacy and edge,

and authority of law and record than I can now exprefs.

T H E N I placed Peacham's treafon within the laft divifion, agreeable to di-

vers precedents, whereof I had the records ready ; and concluded, that your

Majeil:y's fafetv and life and authority was thus by law infconfed and quartered

;

Vol. IV jM and
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and that it was in vain to fortify on three of the fides, and fo leave you open

on the fourth.

It is true, he heard me in u grave fafhion more tlian accuftomed, and

took a pen and took notes of my divifions; and when he read the precedents

-. and records, would fiy. This you mean falleth within your firft, or your fe-

cund, divifion. In the end, I exprefsly demanded his opinion, as that where-

to both he and I was enjoined. But he defired me to leave the precedents

with him, that he miglit advife upon them. I told him, the reft of my fel-

lows fl:iould difpatch their part, and I fliould be behind with mine ; which

I perfuaded myfelf your Majefty would impute rather to his backwardnefs

than my negligence. He faid, as foon as I Ihould underftand that the reft

/were ready, he would not be long after with his opinion.

For Mr. Sf. John, your Majefty knoweth, the day draweth on ; and my
,^ lord chancellor's recovery the leafon and his age promifing not to be too ha-

- Ibr. I fpake with him on funday, at what time I found him in bed, but hh
"

fpirits ftrong, and not fpent or wearied, and fpake wholly of your bufinefs,

leading me from one matter to another ; and wifhed and leemed to hope,

that he might attend the day for O. S. and it were (as he faid) to be his

laft work to conclude his fervices, and exprefs his affeflion towards your Ma-
jefty. I prefumed to fay to him, that I knew your Majefty would be ex-

ceeding defirous of his being prefent that day, fo as that it might be without

-prejudice to his continuance ; but that otherwife your Majefty efteemed a

fervant more than a fervice, efpecially fuch a fervant. Surely in mine opi-

nion your Majefty were better put oft* the day than want his prefence, eon-

fidering the caufe of the putting off" is fo notorious j and then the capital and

the criminal may come together the next term.

I HAVE not been unprofitable in helping to difcover and examine within

thefe few days a late patent, by furreption obtained from your Majefty, of

the greateft foreft in England worth 30,000/. under colour of a defedlive

title for a matter of 400 /. The peribn muft be named, becaufe the patent

muft be queftioned. It is a great perfon, my lord of Shrewjbiiry ; or rather,

(as I think) a greater than he, which is my lady of * Shrewsbury. But I

humbly

• That file was a woman of intrigue, and as Camden fays in his annals of King James, rebut

turbandis nata, will appear from her conduft relating to the King and her kinfwoman the lady

Arabella : For having been the great inllrument of her marriage with Sir William Seymour, after-

wards earl and marquis of Hertford, and of procuring her efcape from the tower j fhe was convened

before the privy council, and for refufmg to give any anfwer in a matter which fo nearly concerned

the Hate, fhe was fined in the ftar-chamber : and the charge which was then given againft her printed

in the Cabala, p. 369, was I doubt not (fays Mr. Stephens) made by Sir Frauds Bacon. But as if this

was not a fufficient warning, fhe afterwards reported that the liAy Arabella left a child by her hufband ;

for which and her repeated obilinacy ihe incurred a greater cenfure in the fame court. That charge,

whether Sir Francis Bacon's, or not, is as follows.

YOUR lordlhips do obferve the nature of this charge: My lady oi Shrcwjiury, a lady wife, and
that ought to know what duty requireth, is charged to have refufed, and to have perfifted in refufa!

to anfwer, and to be examined in a high caufe of Hate ; being examined by the council-table, which

is a reprefentative body of the King. The nature of the caufe, upon which fhe was examined is an

effential point which doth aggravate and increafe this contempt and prefumption ; and therefore of ne-

celTity with that we muft begin.

Howgracioufly and parent-like his Majefty ufed the lady Arabella before fhe gave him caufe of indig'-

nation, the world knoweth.

My lady notwithftanding, extremely ill-advifed, tranfafted the moft weighty and binding part and

aftion of her life, which is her marriage, without acquainting his Majefty ; which had been a ncgleft

even to a mean parent: but being to our Sovereign, and fhe ftanding fo near to his Majefty -as fhe

doth, and then chufing fuch a condition as it pleafed her to chufe, all parties laid together, ho*w dan-

gerous it was my lady might have read it in the fortune of that houfe wherewith (he is matched ; for

it was not unlike the cafe of Mr. Seymour's grandmother.

The King neverthelefs fo remember'd he was a King, as he forgot not he was a kinfman. and placed

her only /u^ libera cujlodia. Bfi?
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humbly pray your Majefty to know this firft from myLordTreafurcr, who me-
thinks groweth even Itudious in your bufinefs. God prelerve your Majefty.

Your Majejly i mojl humble and devotedjiibjeSl andfervanty

J^n-3'- '614- Fr. Bacon.

The rather, in regard of Mr. Murray i abfence, I humbly pray your Ma-
jefly to have a little regard to this letter.

But now did my lady accumulate and heap up this offence with a far greater than the former, by feek-

jng to withdraw herlelf out of the King's power into foreign parts

That this flight or efcape into foreign parts might have been feed of trouble to this (late, is a mat-

ter whereof the conceit of a vulgar perfon is not uncapable.

For although my lady ftiould have put on a mind to continue her loyalty, as nature and duty did

bind her ; yet when fhe was in another fphere, (he miift have moved in the motion of that orb, and

not of the planet itfelf : and God forbid the King's felicity (hould be fo little, as he (hould not have

envy and enviers enough in foreign parts.

It is true, if any foreigner had wrought upon this occafion, I do not doubt bat the intent <vouId

have been, as the prophet faitli, 'Thej hwve concei-ved mifchief, and broughtforth a 'vain thing. But yet

your lordfhips know that it is vvifdom in Princes, and it is a wntch they owe to themfelves ;.nd to their

people, to Hop the beginnings of evils, and not to defpifc them. Sf/zfca faith well, Non jan amplius

ie'via ftmt pericula, ft Icvia fidcantur ; dangers ceafe to be light, becaufe by defpifmg they grow and

gather ftrength.

And accordingly hath been the praftice both of the wifelt and ftouteft princes to hold, for mat-

ter pregnant ofperil, to have aiy n^ar them in bldod to fly into foreign parts. Wherein 1 will not

wander; but take the example of King //fw»-^ the- feventh,, a Prince not unfit to be parallel'd with

his Majefty ; I mean not the particular oi Perkiti tVarbeck, for he was but an idol or a diiguife; but

the example I mean, is that of the earl of Suffolk, whom the King extorted from ?hdip oi Auflria.

The (lory is memorable; That Philip, after the death of Ifabella, coming to take pofleffion of his

kingdom of Caffde (which was but matrimonial to his father-in-law FerdinanJo of Aragon) was cart

by weather upon the coaft of* V/eymouth, where the Italian ftory faith, King He7iry ufcd him in SeeVol.III,'

all things elfe as a Prince, but in one thing as a prifoner ; for he forced upon him a promife to P- 49^-

reftore the earl oi Suffolk that was fled into Flanders ; and yet this I note vi-as in the 2 ill year of

his reign, when the King had a goodly Prince at man's eltate, befides his daughters, nay, and the

whole line of Clarence nearer in title ; for that earl of Suffolk was defcended of a fifter of Ediuard

the fourth, fo far off did that King take his aim. To this adtion of fo deep confequence, itap-

peareth you, my lady of Shrttv/iury, were privy, not upon foreign fufpicions or (trained inference?,

but upon vehement prefumptions, now clear and particular teftimony, as hath been opened to you :

fo as the King had not only rcafcn to examine you upon it, but to haVe proceeded with you upon ic

as for a great contempt ; which if it be reierved for the prefent, your lad)-fhip is to underftand

it aright, that it is not.defeft of proof, but abundance of grace that is the caufe of this proceeding ;

and your ladyfhip fhall do well to fee into what danger you have brought yourfelf : All offences

confift of the faft which is open, and the intent which is fecret ; this faft of confpiring in the flight

of this lady may bear a hard and gentler conftruflion ; if upon overmuch affeftion to your kinf-

woman, gentler ; if itpon pradtice or other end, harder ; you muft take heed how you enter into fuch

aftions, whereof if the hidden part be drawn unto that which is open, it may be your overthrow 3

which I fpeak not by way of charge, but by way of caution.

For that which you are properly charged with, you mufl kAow tTiat all fubjefls without diftinftion

of degrees, owe to the King tribute and fervice, not only of their deed and hand, but of their

knowledge and difcovery.

If there be any thing that imports the King's fervice, they ought themfelves undemanded to impart
it ; mnch more if they be called and examined ; whether it be of their own faft or of another's,

they ought to make dixe£l anfwer : neither was there ever any fubjeft brought into caufes of eflate to

trial judicial, but firll he pafTed examination ; for examination is the entrance of juflice in crimi-

nal caufes ; it is one of the eyes of the King's politick body ; there are but two, information and exa-

mination ; it may not be endured that one of the lights be put out by your example.

Your exciifes are not worthy your own judgment; ra(h vows of lawful things are to be kept,

but unlawful vows not ; your own divines will tell you fo. For your examples, they are fome er-

roneous traditions. My lord of Pembroke fpake fomewhat that he was unlettered, and it was but
when he was examined by one private counfellor, to whom he took exception : That of my lord

IfUmley h aijftion; the pre-eminences of nobility I would hold with to the lad grain; but every

day's experience is to the contrary : Nay, you may learn duty of my lady Arabella herfelf, a lady
of the blood, of an higher rank than yourfelf, who declining (and yet that but by requeft neither

to declare of your faft) yieldeth ingenuoufly to be examined of her own. I do not doubt but
by this time you fee both your own error, and the King's grace in proceeding with you in this

manner. N. B. See the proclamation for apprehending the lady Arabella, and William Seymour, ie-

cond fon of lord Beaucbamp, dated Junt 4. t6ji, who had made their efcnpe the day before, Rymet
)(vi. p. 710.

'

:

CXV. To
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CXV. To the King, touching my Lord Chancellor's

amendment, &*€.

If may pleafe your excellent Majejly^

MY Lord Chancellor fent for me to fpeak with me this morning, about

eight of the clock. I perceive he hath now that fignum fanitatis^

as to feel better his former weaknefs : for it is true, I did a little miftrufl

that it was but a boutade of defire and good fpirit, when he promisd him-
felf ftrength for Friday, tho' I was won and carried with it. But now I find

him well inclined to ule (fliould I fay) your liberty, or rather your interdid:,

lignified by Mr. Secretary from your Majefty, His lordfliip fliewed me alfo

your own letter, whereof he had told me before, but had not fliewed it me.

What fliall I fay ? I do much admire your goodnefs for writing fuch a letter

at fuch a time.

He had fent alfb to my^LordTreafurer, to defire him to come to him about

that time. His lordfliip came ; and not to trouble your Majefty with cir-

cumftances, both their lordftiips concluded, myfelf prefent and concurring

;

that it could be no prejudice to your Majefty's fervice to put off the day

for -j- Mr. 5/. Jolm till the next term : the rather, becaufe there are feven of

-

your privy council, which are at leaft ?iHmerus and part of the court, which
are by infirmity like to be abfent ; that is, my Lord Chancellor, my Lord Ad-
miral, vnyhoxAoi Shrewsbury^ my Lord of JSxf/^r, my Lord Zoz/^/j, my Lord
Stajihope^ and Mr. Chancellor of the duchy j wherefore they agreed to hold

a council to-morrow in the afternoon for that purpofe.

It is true, that I was always of opinion that it was no time loft; and I

,

do think fo the ra.ther, becaufe I could be content, that the matter oi Pea-
cham were firft fettled and put to a point. For there be perchance, that

would make the example upon Mr. St. "John to ftand for all. For Peacbamy
1 expedt fome account from my fellows this day i if it (hould fall out other-

wife, then I hope it may not be left fb. Your Majefty, in your laft letter,

very wifely put in a disjundive, that the judges fliould deliver an opinion pri-

vately, either to my Lord Chancellor or to ourfelves diftributed : His ficknefs

made the later way to be taken j but the other may be referved with fome ac-

commodating when we fee the fuccefs of the former.

I AM appointed this day to attend my Lord Treafurer for a propofition of

raifing profit and revenue by infranchifing copyholders. I am right glad to

fee the patrimonial part of your revenue well look'd into, as well as the fif-

cal : And I hope it will fo be in other parts as well as this. God preferve

your Majefty.

Tour Majejlfs mojl humble and de^ootedfubject andfervanty

Feb. 7. 1614. Fr. Bacon.

f In 1614, a bengvolence was fet on foot. Mr. Olii-er St. John gave his opinion publickly, that

it was againft law, reafon, and religion ; for which he was condemned in a fine of five thoufand

pounds, and to be imprifoned during the King's pleafure.

CXVI. To the K I N G, concerning O w e n's caufe, ^c.

If may pleafe your excellent Majefty

y

Y felf, with the reft of your council learned, conferred with my Lord

Cokey and the reft of the judges of the King's bench only, being met
at

M
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at my lord's chamber, concerning the bufinefs of 0?cw/. For ahlioiigh it be
true, tliat your Majefty in your letter did mention tliat the fame courle might
be held in the taking of opinions apart in this, which was prelcribed and ufcd

in Peacham\ caufe
j

yet both my lords of the council, and we amongfl: our

felves, holding it, in a cafe fo clear, not needful ; but rather that it would
import a diffidence in us, and deprive us of the means to debate it witii the

judges (if caufe were) more flrougly, (which is fomcwhat) we thought bcft

rather to ufe this form.

Th e judges defired us to leave the examinations and papers with them for

fome little time, to confider, (which is a thing they ule
;
) but, I conceive,

there will be no manner of queftion made of it. My Lord Chief Juftice, to

fliew forwardnefs (as I interpret it) ihewed us paflages of Suarez and others,

thereby to prove, that though your Majefty ftood not excommunicate by
particular fentence, yet by the general bulls of (Tcra^ Dij;///;;/, and others, you
were upon the matter excommunicate j and therefore, that the treafon was
as de praefenti. But I that forefee that if that courfe fliould be held, when
it cometh to a publick day, to dilTeminate to the vulgar an opinion, that your
Majefty 's cafe is all one, iis if you were de faBo particularly and exprefly ex-

communkate ; it would but increafe the danger of yourperfon with thofe that

are defperate papifts ; and that it is needlefs ; commended my lord's diligence,

but withal pat it by ; and fell upon the other courfe, (which is the true way ;)

that is, that whofoever fliall affirm, in diem, or J'ub conditione, that your Ma-
jefty may be deftroyed, is a traytor de praefenti ; for that he maketh you but

tenant for life, at the will of another. And I put the Duke of Buckitighavfs

cafe, who faid, that if the King caufed him to bearrefted of treafon, he would
ftab him ; and the cafe of the impoftrefs Elizabeth Barton, that faid, that if

King Henry the eighth took not his wife again, Katharine dowager, he ftiould

be no longer King ; and the like.

It may be thefe particulars are not worth the relating : but becaufe I find

nothing in the world fo important to your fervice, as to have you throughly

informed, (the ability of your direction confidered) it maketh me thus to do j

moft humbly praying your Majefty to admonifti me, if I be over-troublefome.

For Peacham, the reft of my fellows are ready to make their report to

your Majefty, at fuch time, and in fuch manner, as your Majefty fliall require

it. My felf yefterday took my Lord Coke afide, after the reft were gone, and

told him all the reft were ready, and I was now to enquire his lordfliip's opi-

nion according to my commiffion. He faid I fliould have it ; and repeated

that twice or thrice, as thinking he had gone too far in that kind of negative,

(to deliver any opinion apart) before ; and faid, he would tell it me within a

very fliort time, though he were not that inftant ready. I have tofled this

bu finefs in otnnes partes, whereof I will give your Majefty knowledge when
time ferveth. God preferve your Majefty,

Tour Majejifs moft humble and de-vctedftihjeSl andfervant,

Febr. ii, 1614. Fr. BaCON»

CXVII. To the K I N G.

It may pleafe your excellent Majefty^

Send your Majefty enclofed, my Lord Coke's anfwers ; 1 will not call them

ji^
refcripts, much lefs oracles. They are of his own hand, and offered to

me as they are in writing ; though I am glad of it for mine own difcharge. I

Vol. IV. 7 N thought
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thought it my duty, as foon as I received them, inftantly to fend them to your

Majelly ; and forbear, for the prefent, to fpeak farther of them. I, for my
part, (though this Mu/covia weatlier be a little too hard for my conftitution)

was ready to have waited upon your Majeiiy this day, all refpct'ils fct aflde

;

but my Lord Trcafurer, in refped: of the feafon and much other bufmefs, was
willing to fave mc I will only conclude touching thefe papers with a text,

divided I cannot /ay ; oportet iflhaec Jicri; but 1 may fay, Jinis autem mil'-

duin. God preierve your Majefty.

Tour Majeftfs moji humble and devotedficbjeci and fervanf,

i4Feb. 1614. Fj?. Bacon,

CXVIII. To the K I N G, of revenue and profit.

It may pleaje your Majejly,

I
May remember what Tacitus faith, by occafion that Tiberius was oftcji

and long abfent from Rome. In urbe, O" parva (^ magna nsgotia itnpe-

ratorem fimid prcnmnt : but fiith he, in receJJ'u, dimifjis rebus minoris mc-

menti^ Jummae rerum magnarmn magis agitantur. This maketh me think

it fhall be no incivility to trouble your Majefty with bufmefs, during your a-

bode from London ; knowing that your Majefty's meditations are the principal

wheel of your eflate ; and being warranted from a former commandment
which I received from you.

I DO now only fend yourMajefty thefe papers enclofed, becaufe I do great-

ly defire, fo far forth to preferve my credit with you, as thus, that whereas

lately, (perhaps out of too much defire, which induceth too much belief,) I

was bold to fay, that I thought it as eafy for your Majefty to come out of

want, as to go forth of your gallery
; your Majefty would not take me for a

dreamer, or a projedor ; I fend your Majefty therefore fome grounds of my
hopes. And for that paper which I have gathered of increafements fperate,

I befeech you to give me leave to think, that if any of the particulars do fail,

it will be rather for want of workmanfliip in thofe that ftiall deal in them,

than want of materials in the things themfelves. The other paper hath ma-
ny difcarding cards ; and I fend it chiefly, that your Majefty may be the lefs

fuiprized by projectors ; who pretend fometimes great difcoveries and inven-

tions in things, that have been propounded, and, perhaps, after a better

fafhion, long fmce. God Almighty preferve your Majefty.

Your Majejiy's mojl humble and devotedJubjeB andfervant^

25 April 1614. Fr. Bacok.

CXIX. To the KIN G.

It may pleafe your excellent Majejly^

MR. St. John his day is paft, and well paft. I hold it to be Janus bi-

fro7is ; it hath a good afpeft to that which is paft, and to the future ;

and doth both fatisfy and prepare. All did well ; my Lord Chief Juftice de-

livered the law for the benevolence ftronely ; I would he had done it timely.

*Mr.

g
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* Mr. Chancellor of the exchequer fpake finely, fomewhat after the manner of

my late
II
Lord Privy Seal ; not all out fo fliarply, but as elegantly. Sir Tbomas\\L2tcE:iT]of

Lake (who is alio new in that court) did very well, familial ly and counfellor-'*'"'-''''''"^"''-

like-)-. My lord o'i Pembroke (who is likcwife a ftranger there,) did extra-

ordinary well, and became himfelf well, and had an evident applaufe X. I

meant well alio ; and becaule my information was the ground; having fpoken

out of a few heads which I had gathered, (ibr I feldom do more,)
|j

I fct H
Printed .

down, as foon as I came home, curforily, a frame of that I had faid; though {']^;^/^t',°

I perfuade my felf I fpake it with more life, I have fent it to Mr, Murray
fealed ; if your Majefty have fo much idle time to look upon it,- it mav give

fome light of the day's work : but I molt humbly pray your Majelly to

pardon the errors. God preferve you ever.

Tour Majefifs moji humble fubjeil, and dewtedfervant,

April 29. T615. Fr. Bacon.

* The Chancellor of the exchequer here meant wn» Sir Fulke GreinUe, WHo being early initiated

Into the court of Queen Elizabeth, became a polite and fine gentleman ; and in the i 8th of King7«7«ti,

was created Lord Brooke. He encied a noble niouunient for hinil'elf on the north-fide of Wur\:i<:h

church (which hath efcap'd the bte dcfolr.tion) with this \Vell-lsn6\vn infcription, Fulkc Vire-villc, ier-

vant to Queen Elianheth, counftlior to King James, and friend to Sir Philip Sidaey. Nor is he lefs

remembered bv the monument he has left in his, writings and poems, chiefly conipoi'ed in his youth,

and in familiar exercifcs with the gentleman I have befbre-nientioned. Stephens.

f Sir Thomas Lake was about this time made one of the principal fecretaries of ftate, as he had been

formerly Latin fecretary to Queen Elizabeth, and before that time bred under Sir Franeis Walfm^hatti.

J3ut in thcyeari6i8, falling into the King's difplcafure, and being engaged in the quarrels of his

wife and daughter the Lady Roos, with the Countefs of Exeter; he was at f.rfl fufpended from, the

execution of hi^ place, and afterwards removed, and deeply cenfured and fined in the ftar-chamber ;

although it is laid the King then gave him in open couit this publick eulogy, that he was a miniiler

of ftate fit to ferve the greateft prince in Europe. Whilll this ftorm vVas hanging over his head, he

writ many letters to the King, and Marquifs of Buckini ham, which I have feen, complaining of his

Eiisfortune, that his ruin was lil;ely to proceed from the affiftance he gave to his neareft relations.

Stephens.

'J
IVilUain Earl oi Pembroke, fon to Heiiiy Herbert Earl o( Pembroke, Lord Prefident 6f trhe council

.in the marches of Wales, by hlary his wife, a lady in whom the inufes and graces feem'd to meet ;

vvhofe very letters,- in the judgment of one who faw many of them, declared her to be millrefs of

ft pen not inferior to that of her brother's, the admirable Sir Philip Sidney, and to whom headdrefs'd

his Areadia. Nor did this gentleman degenerate from their wit and fpirit, as his own poems, his

great patronage of learned men, and refolute oppofition to the Spanijh match, did, among other in-

ftancef, fully prove. In the year i6i 6, he Vyfas made Lord Chamberlain, and chofen Chancellor of the

univerfity oiOxford. He died fuddenly on the loth of yi?/)ri/ 1630, havingjuft compleated fifty years

:

but his only fon deceafmg a child before him, his eliate and honours defcended upon the younger bro-

ther, Philip Earl of Montgomery, the lineal anceftor of the prefent noble and learned Earl, Stephcm,

CXX. To the KIN G, concerning the nevv company,

, It maypleafe your mofl excellent Majejiy,

YOUR Majefty fliall fliortly receive the bill for the incorporation of the

new company *, together with a bill for the privy leal, being a depen-

dency

* Among other projefts for fupplying his Majelly with money, after his abrupt difFolution of the

parliament, there was one propofed through the Lord Treafurer's means by Sir William Cockaine, an al-

derman of Z.o»<<iff. For the fociety or felTowlhip al Merchants Ad-venturers, having enjoy'd by licence

from the crown a power of exporting yearly feveral thoufands of Englifi cloaths undyed , it was ima-

gin'd that the King would not only receive an increafe in his cuftoms by the importation of materials

necelTary for dying, but the nation a confiderable advantage in imploying the fubj'efls, and improving the

manufailure to its utmoll before it was exported. This propoiition being beiides attended with the

' offer of an immediate profit to his Majefty, was foon embraced ; the charter granted to the Mei-ehnnts

Adventurers recalled, and Sir WilUeini Cockaine and feveral other traders incorporated upon certain

conditions, as appears in part from this letter ; tho' fome other letters in the fame and the follow-

ing years inform us, what difficulties the King and Council, and indeed the whole kingdom fuftain'd

tiiereby. For the trading towns in the Loiv Countries and in Germany, which were the great mart arrd

ilaple of thefe commodities, perceiving themfelves in danger of lofing the profit, which they had

long reaped by dying and drelling great quantities of EngUJh cloth, the Dutch prohibited the whole
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dency thereof : for this morning I fubfcribed and dockctted thcin both. J

think it therefore now time to rcprefent to your Miijefty's high vvildom'thaL'

which I conceive, and have had long in my mind concerning your Majeily's

fervice, and honourable profit in this bufmefs.

This projedl which hath proceeded from a worthy fervice of the Lord

Treafurer, I have, from the beginning, conflantly affedtcd ; as may well iip-

peai by my fundry labours from time to time in the fame : for I hold It

a worthy character of your Majefly's reign and times ; infomuch, as though

your Majefty might have at this time (as is fpokcn) a great annual benefit for

the quitting of it j
yet I flrall never be the man that fljould widi your JMaje-

fty to deprive your felf of that beatitude ; Bcatius eft dare, quain accipere, la

this caufe ; but to iacrihce your profit (though as your Majclly's flate \% it

be precious to you,) to fo great a good of your kingdom : although this pro-

jedl is not without a profit immediate unto you, by the encreafing of cuftoms

upon the materials of dyes.

But here is the cafe : the new company by this patent and privy feol, are

to have two things wholly diverfe from the firil intention ; or rather, ex dia"

fnetro, oppofite unto the fame ; which neverthelefs they muft of neceflity

have, or elfe the work is overthrown : fo as I may call them mala necejjaria

^

but yet withal temporary. For as men make war to have peace ; lo thefe

merchants muft have licence for whites, to the end to banifli whites j and

they mufl have licence to ufe tenters, to the end to banifh tenters.

This is therefore that I fay; your Majefty upon thefe two points, may
juftly, and with honour, and with prefervation of your firft intention invio-

late, demand profit in the interim, as long as thefe unnatural points conti-

nue, and then to ceafe. For your Majelly may be pleafed to obferve, that

they are to have all the old company's profit by the trade of wliites j they

are again to have, upon the proportion of cloaths which they fhall vent dyed

and dreffed, the Flemniings profit under the tenter. Now then I lay, as it

had been too good hufbandry for a King to have taken profit of them, if

the projed could have been effedled at once, (as was voiced ;) fb on the other

fide it might be, perchance, too little hu(bandry and providence to take no-

thing of them, for that which is merely lucrative to them in the mean time.

Nay, I fay farther, this will greatly conduce, and be a kind of fecarity to th©

enddefired.. For I always feared, and do yet fear, that when men, by con-

dition merchants, though never fo honeft, have gotten into their hands the

trade of whites, and the difpenfation to tenter, wherein they fhall reap pro-

fit, for that which they never fowed ; but have gotten themfelves certainties,

in refpedt of the flate's hopes : they are like enough to fleep upon this as up-

on a pillow, and to make no hall:e to go on with the reft. And though it

may be faid, that this is a thing will eafily appear to the ftate, yet (no doubt)

means may be devifed and found to draw the bufinefs in length. So that I

conclude, that if your Majefty take a profit of them in the interim^ (confi-

commodity ; and the materials being either dearer here, or the manufafturers lefs skill'd in fixing of

the colours, the vent of the cloth was foon at a ftand ; upon which the clamour of the countries ex-

tended it felf to the court. So that after feveral attempts to carry on the defign. Sir Fr. Bacon find-

ing the new company variable in themfelves, and not able to comply with tlitir propofals, but ma-
king new and fpringing demands, and that the whole matter was more and more perplex'd, fent oa

the li^xW oi Oiiober 1616, a letter to the Lord Fi/Ihrs, inclofing his reafons why the new company
was no longer to be trutted, but the old company to be treated with and revived. Accordingly,

purfuant to a power of revocation contain'd in the new charter, it was recall'd, and a proclamation

pubiifh'd for relloring the old company, dated Jug. 12 1617 j and foon after another charter grasted

them upon their payment of 50,000 /. Stephens'^ IntroduS. p. 38, 39.

3 «ieritig
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iiering you refufe profit from the old company,) it will be both fpur and bridle

to them, to make them pace aright to your Majefty's end.

Tnii- in all humblenels, according to my avowed care and fidelity, being

no man's man but your Majeily's, I prell-nt, leave, and fubmit to your Ma-
jefly's' better judgment ; and I could wilh your Majefty would fpeak with

Sir Thomas luikc in it ; who, befides his good habit which he hath in bufi-

nefs, beareth (methinks) an indifi-'erent hand in this particular ; and (if it pleafe

your Miijelly,) it may proceed as from your felf, and not as a motion or ob-

lervation of mine.

Your Majefty need not in this to be ftraitened in time ; as if this muft be

demanded or treated before you fign their bill. For I foreleeing this, and
forefeeing that many things might fall out which I could not forefee, have

handled it fo, as with their good contentment, there is a power of revocation

inlti ted into their patent. And fo commending your Majefty to God's blef-

^ed and precious cuftody j I reft.

Tour Mctjejlfs mojl humble and devotedfubj^ andfervant,

Aog 12. 1615. Ff. Bacon.

CXXI. To Sir GeorgeVilliers, about Roper % place.

SENDING to the King upon occafion, I would not fail to ialute you by
my letter ; which, that it may be more than two lines, I add this for

news; that as I was fitting by my Lord Chief Juftice, upon the commilTion

for the indiding of the great perfon ; one of the judges afked him, whether

"Roper were dead .? He faid, he for his part knew not ; another of the judges

anfwered, it fliould concern you, my lord, to know it. Whereupon he turn-

ed his Ipeech to me, and laid. No, Mr. Attorney, I will not wreftle now in

my later times. My lord, faid I, you fpeak like a wife man. Well, faith

fie^ they have had no luck with it that have hud it. I faid again, thofe

days be paft. Here you have the dialogue to make you rrjerry. But in fad-

nels, I was glad to perceive he meant not to conteft. I can but honour and
love you, and reft^

Tour ajfuredfrietid andfervanf^

Jan. 22.1615. Fr. Bacon.

CXXII. To the King, againfl: the new company.

It may pleafe your excellent Majefty^

I
Spake yefterday long with my Lord Coke; and for the rege inconfulto, I

conceive by him it will be, an amplius deliberandum cenfeo, ("as I thought

at firft ;) fo as for the prefent your Majefty (liall not need to renew your coni-

mandment of ftay. I fpake with him alfo about fome propofitions concern-

ing your Majefty's cafual revenue ; wherein . I found him to conlent with
me fully; afl'uming, neverthelefs, that he had thojiight of them before; but it

is one thing to have the vapour of a thought, another to digeft bufinefs aright.

He, on his part, imparted to me divers things of great weight, concerning

the reparadon of your Majefty's hieans and finances, which I heard gladly ;.

infomuch as he perceiving the fame, I think was the readier to open himfelf
to me in one circumftance, which he did much inculcate. I concur fully

Vol. IV. 7 O witK
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with hi'm, that tliey arc to be held fccret ; for I never faw but that buruie{s'i>

like a child, which is framed invilibly in the womb; and if it con^e forth tfx»

foon, it will be abortive. I know, in moft of tlicm, the profecution muft rcit

niuch upon my felf. But I that had the power to prevail in the farmer's calL

of the French wines, without the help of my Lord Coke, lliall be better able to

go through thefe with his help, the ground being no lels jull. And this 1

lliall ever add of mine own, that I fliall ever refpeit your Majeily's honour no

lefs than your profit; and ihall alfo take care, according to my jienlivc man-
ner, that that which is good for the prelent, have not in it hidden leeJs of fu-

ture inconveniences.

The matter of the new cofiipany was referred to me by the lords of tlic

privy council ; wherein, after fome private fpeech viith'tiv Lionel Cra?iju'id, I

made that report which 1 held molt agreeable to truth, aiid your Majefty's

fervice. If this new company break, it mult either be put upon the patent,

or upon the order made by themielves. For the patent, I fitisfed the board

that there was no tittle in it which was not either "-ccrbatm in the patent of

the old company, or by fpecial warrant from tlie table inferted. My Lxtrd

Coke, with much refpedt to me, acknowledged, but difliked the old patent in

it felf, and difclaimed his being at the table when the additions were allow-

ed. But, in my opinion, (howlbever my Lord Coke, to magnify his fciencc

in law, draweth every thing, though fometimes improperly and unfeafonably,

to that kind of queftion ;) it is not convenient to break the bulinefs upon thoic

points. For conlidering they were but claufes that were in tlie former pa-

tents, and in many other patents of companies ; and that the additions like-

wife paffed the allowance of the table, it will be but clamoured, and perhaj"«

conceived, that to quarrel them now, is but an occafion taken ; and that the

times are changed, rather than the matter. But that which preferveth en-

tire your Majefty's honour, and the conftancy of your proceedings, is to put

tlie breach upon their orders.

For this light I gave in my report, which the fcible readily apprehended,

and much approved ; that if the table rejeiS their orders as unlawful and un-

juit, it doth free you from their contract : for whofoever contrad:eth orun-
dertaketh any thing, is always underftood to perform it by lawful means ; fo

us they have plainly abufed the ftate, if that which they have undertaken be

either impoliible or unjuft.

I AM bold to prefent this confideration to that excellent faculty of your Ma-
jefty's judgment ; becaufe I think it importeth that future good which may
grow to your Majefty in the clofe of this bufinefs ; that the falling oft" be with-

out all exception. God have you in his precious caftody.

Tour Majejifi viojl humble and boimdenfubjcB andfewant,

Feb. 3. 1615. Fr. Bacon.

CXXIII. To the KiNG^ touching the Chancellor's iicknefs.

// may pleafe your moji excellent Majejly,

I
Am glad to underftand by Murray, that your Majefty accepteth well of

my poor endeavours, in opening unto you the pallages of your fervice

;

that bufinefs may come the lefs crude, and the more prepared to your royal •

judgment ; the perfedion whereof, as I cannot expedl they fliould f^tisfy in

I every
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every particular > lb I hope, through my allkluity there will rellilt a good
total.

My Lord Chancellor's ficknefs fallcth out, diiro tempore. I have always
known him a wife man, and of juit elevation for monarchy; but your Majeily'-s

fervice muft not be mortal. And if you lofe him, as your Majelty hath novv of
late purchafcd many hearts by depreifing the wicked ; lb God doth minifter

unto you a counterpart to do the like, by raifmg the honelt. God evermore
preferve your Majeily.

Tour Mtijejlfi mojl bumble/uhjeB and boiindenjervanf,

^'^''^•'^j. F R.Bacon.

CXXIV. To the KING.

It may pleafe your mojl excellent Mnjeft)\

YOUR worthy Chancellor*, I fear, goeth his lafl: day. God hath hi-»chanc. r,
therto ufed to weed out luch fervants as grew not fit for your Majcftv;.?^'''"'-

but now he hath gathered to himfelf one of thq choicer plants, a true fa^e
' oxjalvia^ out of your garden 3 but your Majefty's fervice muft not be mortal.

Upon this heavy accident I pray your Majcfty, in all humblenefs and fin-

cerity, to give me leave to ule a few words : I muft never forget, wlien I

moved your Majefty for the attorney's place, that it was your own fole ad:,

and not my Lord of Somerfef^ ; who when he knew your Majefty had refolved

it, thruft himfelf into the bufinels to gain thanks; and therefore 1 havenorea-
{o\\ to pray to faints.

I SHALL now again make oblation to your Majefty, firftofmy heart, then

of my fervice ; thirdly of my place of Attorney (which I think is honeftly

worth 6qoo I. per annum;) and fourthly, of my place in the ftar-chamber,

which is worth i6co /. per annum; and with the favour and countenance of

a Chancellor much more. I hope I may be acquitted ofprefuraption if I think

of it, both becaufe my father hud the place, which is fome civil inducement

to my defire; (and I pray God your Majefty may have twen'y no worfe years

in your greatnefs, than Queen FJizaheih had in her model, after my father's

placing ;) and chiefly, becaufe the chancellor's place^ after it went to the law^'"

was ever conferred upon fome of the learned council, and never upon a judge.

Yox Audeley was raifed from King's ferjeant ; my father from attorney of the

wards; Bromley from follicitor ; P«f/v'r//7,^ from Queen's ferjeant j Egertcn

from mafter of the rolls, having newly !eit the attorney's place. Now I be-

feech your Majefty let me put you the prefent cafe truly. If you take my
Lord Coke^ this will follow ; firft, your Majefty fliall put an over-ruling nature

into an over-ruling place, which may breed an extreme ; next, you Ihall blunt

his induftries in matter of finances, which feemeth to aim at another place

;

andlaftly, popular men are no fure mounters for your Majefty's faddle. If

you take my Lord Hobart, you fliall have a judge at the upper end of your

council-board, and another at the lower end ; whereby your Majelty will

find your prerogative pent : For tho' there iliould be emulation between

them, yet as legifts they will agree in nugnifying that wherein they are bell

;

he is no ftateiiiian, but an oeconomilt wholly for himfelf; lo as your Maje-
fty (more than an outward form) will find little help in him for the bufinefs.

If you take my Lord of Canterbury^ I will lay no more, but the chancellor's

place requires a whole man ; and to have both jurildiclions, fpiritual and tem-
poral, in that height is fit but for a King.

For
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For niyfclf, I can only picfcnt your Majefty with gloria in objequio*
;

yet I dare promife, that if I lit in that place, your bufincls fliall not niuko

fuch fhort turns upon you, as it doth ; but when a direction is once given,

it fhall be purfued and performed, and your Majelly (hall only be troubled

with the true care of a King, which is, to think what you would have done

in chief, and not how for the paffages.

I DO prefuinc alfo, in refpedt of my father's memory, and that I have been

always gracious in the lower houfe, I have intereft in the gentlemen of Eng-

land, and fhall be able to do fome good effedt in rediifying djat body of par-

liament-men, which is cardo rerum. For let me tell your Majeily, that thc>;

part of the chancellor's place, which is to judge in equity between party and

party, that fame regniim judiciale (which fince my father's time is but too

much enlarged) concerneth your Majefty leaft, more than the acquitting of

your confcience for juftice : but it is the other parts of a moderator amongft

your council, of an overfeer over your judges, of a planter of fit juftices and go-

vernours in the country, that importeth your affairs and thefe times moft.

I WILL add alfo, that I hope by my care the inventive part of your coun-

cil will be ftrengthen'd, who now commonly do exercife rather their judg-

ments than their inventions ; and the inventive part cometh from projedors

and private men, which cannot be fb well j in which kind my Lord ct Salij-

biiry had a good method, if his ends had been upright.

T o conclude, if I were the man I would be, I fhould hope, that as your

Majefly hath of late won hearts by depreffing
j
you fhould in this Icfe no

hearts by advancing : for I fee your people can better ll-ill of concretum than

abftraSlum, and that the waves of their affedions flow rather after perlons

than things : So that adls of this nature (if this were one) do more good

than twenty bills of grace. If God call my Lord Chancellor, the warrants

and commiffions which are requifite for the taking off the feal, and for the

working with it, and for reviving of warrants under his hand, which die

with him, and the like, fhall be in readinefs. And in this, time prefTeth

more, becaufe it is the end of a term, and almoft the beginning of the cir-

cuits ; fo that the feal cannot ftand ftill : But this m.ay be done as heretofore

by commilTion, till your Majefty hath refolved of an ofKcer. God ever pre-

ferve your Majefty.

Tour Majejiy^s jnofi humble fubjeSt, and bounden fer'uant

,

Feb. iz. 1615. Fr. Bacon
• Gloria in obfequio is taken from the fixth book of the annals of Tacitus : Wher;, feme perfons,

being accufed for their intimacy with Sejanui, the late great favourite of the Emperor Tiberius ; A'.

Terouius, a Roman knight, did not, like others, excufe or deny the fame for fear of punilhment ; but

doth in the fenate make an ingenuous confeflion thereof, and gives his reafons why he not only courted,

but rejoiced in obtaining the friendfhip oi Sejanus. And then addreffes himfelf, as if fpeaking to Titi-

Ttu.', in thefe words; Noi e/i na/irum aejlimare, quern fupra caeteros, k^ quihus de caufis extollas : Tibifum-
mum rerum judicium Dii dedere ; nobis obfequii gloria reliila efl.

' It does not become us to enquire into
' the perfon you are pleafed to prefer above others, or into the reafons : To you heaven hath given a con-
* fummate judgment i to us there remains the glory of a chearful obedience.' Suphem.

CXXV. A Letter to the King, of my Lord Chancellor's amend-

ment, and the difference begun between the Chancery and

the King's-bench.

It may pleajeyour excellent Majcjly,

ID o find, God be thanked, a fenfible amendment in my Lord Chancellor :

I was with him yefterday in private conference about half an hour ; and

this day again, at fuch a time as he did feal, which he endured well almoft the

fpacc
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fpace of an hour, though the vapour of wax he ofFenfive to him. He is free

from a fever, perfedt in his powers of memory and fpeech ; and not hollow

in his voice nor looks: he hath no panting or labouring relpiration ; neither

are his coughs dry or weak. But whofoever thinketh his difeafe is but me-
lancholy, he maketh no true judgment ofitj for it is plainly a formed and

deep cough, with a pectoral furcharge ; fo that at times he doth almoft

animam agere. I forbear to advertile your Majefty of the care I took to have

cornmiflions in readinels, becaufe Mr. Secretary Lake hath let me underfland

he fignified as much to your Majelly : but I hope there fliall be no ufe for

them at this time. And as I am glad to advertife your Majefty of the amend-
ment of your chancellor's perfon, fo I am forry to accompany it with an ad-

vertifement of the ficknefs of your chancery court, though (by the grace of

God) that cure will be much eafier than the other. It is true I did lately

write to your Majefly, that for i\-\cm?ii\.tv oiih^ habeas corpora, (which was

the third matter in law you had given me in charge ;) I did think the cbm-
munion in fervice between my Lord Chancellor and my Lord Chief Juftice, in

the great bulinefs of examination, would fo join them as they would not fquare

at this time ; but pardon me (I humbly pray your Majefty,) if I have too rea-

fonable thoughts.

And yet that which happened the laft day of the term, concerning cer-

tain indiftments in the nature oipraemunire^ preferred into the King's-bench

but not found ; is not fo much as is voiced abroad ; though I muft fay, it was

omhi tetnpore riitnuwi, G' hoc tempore alienian : and therefore, I befeech your

Majefty not to give any believing eai: to reports, but to receive the truth from

me, that am youf Attorney-General, and ought to ft:and indifferent for jurif-

didtions of all courts; which account I cannot give your Majeft:y now, be-

caufe I was then abfent ; and fome are nowabfent, which are properly and

authentically to inform me touching that which palTed. Neither let this any

ways disjoint your other bufinefs, fOr there is a time for all things, and this

very accident may be turned to good. Not that I am of opinion that that

fame cunning maxim oi Jipara ^ iinpera, which fometimes holdeth in per-

fons, can well take place in jurifdidtions ; but becaufe fome good occafion by

this e:^cefs may be taken to fettle that, which would have been more dan-

gerous, if it had gone out by little and litde. God ever preferve your

Majefty,

Your Majejifi moji humblefubje£i and mojl boimdenferoant,
Feb. 15. 1615. Fr. Bacon,

CXXVI. To Sir George V i l l i e r s<

SIR,

I
Received this morning from you two letters by the fame bearer; the

one written before, the other after his Majefty had received my laft.

In this difference between the two courts of Chancery and King's-bench,

(for fo I had rather take it for this time, than between the perfons of my
Lord Chancellor and my Lord ChiefJuftice,) I marvel not, ifrumour get way of
true relation ; for I know fame hath fvVift wings, ipecially that which hath
black feathers : but within thefe two days, (for fooner I cannot be ready,) I

will write unto his Majefty both the narrative truly, and my opinion fincere-

ly ; taking much comfort that I ferve fuch a King, as hath God's property in

difcerning truly of mens hearts. I purpofe to fpeak with my Lord Chancel-
lor this day ; and fo to exhibit that cordial of his Majefty's grace, as I hope
Vol. IV. 7P that
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that other accident will rather rouze and raife his fpirit, than dejcd: him or

incline him to relapfe. Mean while I commend the wit of a mean man that

faid this other day, Well, the nexi term you fliall have an old man come with

a befom of wormwood in his hand, that will fwecp away all this. For

it is my Lord Chancellor's fadiion, fpecially towards the fummer, to carry a

pofy of wormwood. I write this letter in hafte to return your meffenger

with it. God keep you, and long and happily may you ferve his Majefty.

Tour true and affeSlionate Jervant^

Feb. 19.1615. Fr. Bacon.

Sir, I thank you for your inward letter ; I have burned it as you command-

ed : but the fire it hath kindled in me will never be extinguifhed.

CXXVII. To Sir George V i l l i e r s,' about fvvearing

him into the privy council.

SIR,

MY Lord Chancellor's health growing with the days, and his refignation

being an uncertainty, I would be glad you went on with my tirft mo-
tion, my fwearing Privy Counfellor. This I defire, not fo much to make my
felf more fure than the other, and to put it paft competition, (for herein I reft

wholly upon the King and your excellent felf;) but becaufe I find hourly that

I need this ftrength in his Majefty's fervice, both for my better warrant and

latisfadlion of my confcience, that I deal not in things abore my vocation j

and for my better countenance and prevailing, where his Majefty's fervice is,

under any pretext, oppofed, I would it were difpatched. I remember a greater

matter than this was difpatched by a letter from Royjlon, which was the

placing of the Archbiftiop that now is ; and I imagine the King did it on pur-

pofe, that the adl might appear to be his own.

My Lord Chancellor told me yefterday in plain terms, that if the King

would afk his opinion touching the perfon that he would commend to fuc-

ceed him upon death or difability, he would name me for the fitteft man. You
may advife, whether ufe may not be made of this offer.

I SENT a pretty while fmce a paper to Mr. 'John Murray^ which was indeed

a little remembrance of fome things paft, concerning my honeft and faithful

fervices to his Majefty j not by way of boafting, (from which I am far,) but

as tokens of my ftudying his fervice uprightly and carefully. If you be pleafed

to call for the paper which is with Mr. 'John Murray, and to find a fit time

that his Majefty may caft an eye upon it, I think it will do no hurt ; and I

have written to Mr. Murray to deliver the paper, if you call for it. God keep

you in all happinefs.

Tour truejifervant,

Feb.21. 1615. Fr. Bacon.

CXXVIIL To theKING, of the Chancery and Kings-Bench.

It niay pleafe your mofi excellent Majefty,.

I
Was yefterday in the afternoon with my Lord Chancellor, according to

your commandmei^t which I received by the mafter of the horfe, and find

the old man well comforted, both towards God, and toward the world, and

tlut

\
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that fame middle comfort which is divine and humane, proceeding from your

Majefty, being God's lieutenant upon earth, I am perfuaded hath been a great

caufe that fuch a ficknefs hath been portable to fuch an age. I did not £ul

in my conjedlure, that this bufinefs of the chancery hath ftirred him ; he

flieweth to defpife it, but he is full of it, and almoft like a young duellill that

findeth himfelf behind-hand.

I WILL now, as your Majefty requireth, give you a true relation of that

which hath palTcdi neither will I decline your royal commandment for deli-

vering my opinion alfo, though it be a tender fubjedt to write on ; but I that

account my being but as an accident to my fervice, will negledl no duty up-

on felf-fafety.

First, it is neceflary I let your Majefty know the ground of the difference

between the two courts, that your Majefty may the better underfland the

narrative.

There wasaflatute mzdc 2'j Edic. 3. cap. i. which (no doubt) in the

principal intention thereof, was ordained againft thofe that fued to Rotne

;

wherein there are words ibmewhat general againft any that queftioneth or im-
peacheth any judgment given in the King's courts, or in any other courts.

Upon thefe doubtful words (other courts) the controverfy groweth. For the

founder interpretation taketh them to be meant of thofe courts, which though

locally they were not held at Rome, or where the pope's chair was^ but here

within the realm ; yet in their jurifdidtion had their dependence upon the

court of Rome ; as were the court of the legate here, and the courts of the

archbiihops and bifliops^ which were then but fubordinate judgment-feats to

that high tribunal of Rome. And for this conftrudtion, the oppofition of the

words (if they be well oblerved) between the King's courts and other courts,

maketh very much ; for it importeth as if thole others courts were not the

King's courts. Alfo the main fcope of the ftatute fortifieth the fame. And
laftiy, the pradlice of many ages. The other interpretation, (which cleaveth

to the letter,) expoundeth the King's courts to be the courts of law only,

and other courts to be courts of equity, as the chancery, exchequer-chamber,

duchy, ^c. Though this alfo flieth indeed from the letter, for that all thefe

are the King's courts.

There is alfo another ftatute, which is but a fimple prohibition, and not

with a penalty, of a praemunire, (as the other is;) that after judgments given

in the King's courts, the parties fliall be in peace, except the judgment be un-

done by error or attaint, which is a legal form of reverfal. And of this alfo

I hold the founder interpretation to be to fettle pofTeffions againft difturbances,

and not to take away remedy in equity, where thofe judgments are obtained

ex rigorejuris, and againft good confcience.
'

But upon thefe two ftatutes there hath been a late conceit in fome, that

if a judgment pafs at the common law againft any, that he may not after fue

for relief in chancery ; and if he doth, both he and his counfel and his foUi-

citors, yea and the judge in equity himfelf are within the danger of thofe
"

ftatutes.

Here yourMajefty hath the true ftate of the queftion, which I was ne-

ceflarily to open to you firft, becaufe your Majefty calleth for this relation ;

not as news, but as bufinefs. Now to the hiftorical part.

It is the courfe of the King's-bench, that they give in charge to a Grand

Jury offences of all natures to be prefented within MiddleJ'ex, where the faiJ

court is ; and the manner is, to enumerate them as it were in articles. Tlais

was done by Juftice Crook, the Wednefday before the term ended. And thit

article
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article (If any vian, after a jiidgmeyit given, had drawn theJaidjudgment to

a new examination in any other court) was by him fpetially given in charge

;

which had not ufed to be given in charge before. It h true, it was not fo-

lemnly dwelt upon, but as it were thrown in amongfl the reft.

The laft day of the term, (and that which all men condemn, the fuppo-

fed laft day of my Lord Chancellor's life,) there were two indiftments prefer-

red o'i praemunire, for filing in chancery after judgment in common law ; the

one by Rich. Granville, the other by William Allen : the former againft Court-

ney, the party in chancery, Gibb the Counfellor, and Deurji the Clerk ; the

latter againft Alderman Bowles and Humfry Sfnith, parties in chancery ; Ser-

jeant More the Counfellor, Elias Wood Sollicitor in the caufe, and Sir John
Ttndal, Mafter of the Chancery, and an afleffor to my Lord Chancellor,

For the cafes themfelves, it were too long to trouble your Majefty with

them } but this I will fay, if they were fet on that preferred them, they were

the worft marks-men that ever were that fet them on. For there could not

have been chofen two fuch caufcs to the honour and advantage of the chan-

cery, for the juftnefs ofthe decrees, and the foulnefs and fcandal both offadt

and perfon, in thofe that impeach the decrees.

The grand jury confifting (as it feemeth) of very fubftantial and intelligent

perfons, would not find the bills, notwithftanding they were clamoured by

the parties, and twice fent back by the court ; and in conciufion, refolutely

feventeen of nineteen found an ignoramus ; wherein, for that time, I think

ignoramus was wifer than thofe that know too much.

Your Majefty will pardon me, if I be fparing in delivering to you fome

other circumftances of aggravation, and of concurrences of fome like matters

the fame day ; as if it had been fome fatal conftellation. They be not things

fo fufficiently tried, as I dare put them into your ear.

For my opinion, I cannot but begin with this preface, that I am infinite-

ly forry that your Majefty is thus put to falve and cure, not only accidents of

time, but errors of fervants ; for I account this a kind of ficknels of my Lord
Coke's, that comes almoft in as ill a time as the ficknefs ofmy Lord Chancellor,

And as (I think) it was one of the wifeft parts that ever he played when he

went down to your Majefty to Royjlon, and defired to have my Lord Chancel-

lor joined with him; fo this was one of the weakeft parts that ever he play-

ed, to make all the world perceive that my Lord Chancellor is fever'd from him
at this time.

But for that which may concern your fervice, which is my end, (leaving

other men to their own ways ;) firft, my opinion is plainly, that my Lord
Coke at this time is not to be difgraced ; both becaufe he is fo well habituate

for that which remaineth of thefe capital caufes," and alfo for that which I

find is in his breaft touching your finances and matters of repair of your

eftate ; and (if I might fpeak it) as I think it were good his hopes were at an

end in fome kind, fo I could wilh they were raifed in fome other.

On the other fide, this great and publick affront, not only to the reverend

and well deferving perfon of your chancellor, (and at a time when he was

thought to lie on dying, which was barbarous,) but to your high court of

chancery, which is the court of your abfolute power, may not (in my opi-

nion) pafs lightly, nor end only in fome formal atonement, but ufe is to be

made thereof for tlie fettling of your authority and ft:rengthening of your prero-

gative according to the true rules of monarchy.

Now to reconcile and accommodate thefe two advices, which feem almoft

oppofite : Firft, your Majefty may not fee it, (though I confefs it be fufpi-

* cious) that my Lord Coke was any way aforeband privy to that which was

2
~

done

;
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done; or that he did fet it or animate it, but only took the matter as it came
before him ; and that his error was only, that at fucli a time he did not di-

vert it in fome good manner.

Secondly, If it be true, (as is reported,) that any of the puifne judges did

ftir this bufinefs ; or that they did openly revile and menace the jury for doing

their confcience, (as they did honcftly and truly ;) I think, that judge is wor-
thy to lofe his place. And to be plain with your Majefty, I do not think

there is any thing a greater polychrc/lGfi, or nd miilta utile, to your affairs,

than upon a juft and fit occafion to make f(jme example againfl the prefump-

tion of a judge in caufes that concern your Majefty, whereby the whole
body of thole magiftrates may be contained the better in awe ; and it may
be this will light upon no unfit fubjed of a perfon, that is rude, and that no
man cares for.

Thirdly, If there be no one fo much in fault, (which I cannot yet af-

firm either way, and there muft be a juft; ground, God forbid elfe
;)

yet I

fhould think, that the very prefumption of going fo far, in fo high a caufe,

dcferveth to have that done which was done in this very cafe upon the in-

diclment of Serjeant Heale in Queen Elizabeth'<a time ; that the judges ftiould

anfwer it upon their knees before your Majefty or your council, and receive a

fharp admonition : At which time alfo, my Lord JVray being then chief juftice,

flipt the collar and was forborn.

Fourthly, For the perfons themfelves, Glativille Q.nA Allen, which are

bafe fellows and turbulent, I think there will be difcovered and proved againft

them (befides the preferring of the bills) fuch combinations and contemptuous

fpeeches and behaviours, as there will be good ground to call them, and per-

haps fome of their petty counfellors at law, into the ftar-chamber.

In all this which I have laid your Majefty may be pleafed to obferve, that

I do not engage you much in the main point of the jurifdiftion, for which
I have a great deal of reafon, which I now forbear. But two things I with

to be done : The one, that your Majefty take this occafion to redouble unto

all your judges your ancient and true charge and rule, that you will endure

no innovating the point of jurifdiftion, but will have every court impaled

within their own precedents, and not alTume to themfelves new powers upon

conceits and inventions of law : The other, that in thefe high caufes that

touch upon ftate and monarchy, your Majefty give them ftreight charge

;

that upon any occafions intervenient hereafter, they do not make the vulgar

party to their conteftations, by publickly handling them before they have

confulted with your Majefty to whom the reglement of thole things only ap-

pertaineth,

T o conclude, I am not without hope, that your Majefty managing this

bufinefs according to your great wifdom, (unto which I acknowledge myfelf

not to be worthy to be card-holder, or candle-holder,) will make profit of

this accident as a thing of God's fending.

Lastly, I may not forget to reprefent to your Majefty, that there is no

thinking of arraignments until thefe things be fomewhat accommodated, and

fome outward and fuperficial reconciliation at lealt made between my Lord

Chancellor and my Lord Chief Juftice ; for this accident is a banquet to all

the delinquent's friends. But this is a thing that falleth out naturally of it-

felf, in refpedl of the judges going circuit, and my lord chancellor's infirmi-

ty with hope of recovery : And although this protradlion of time may breed

fome doubt of mutability, yet I have lately learned out of an excellent

Vol. IV. 7 Q_ lette^^
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letter of a certain King, that the fun flieweth fometimes watery to our eyes,

but when the cloud is gone, the fun is as before. God ever preferve your

Majefty.

Tour Majejiy's moji bumble fiibjeSi and boiinden fcvoant^

Feb. 21. 1615. Fr, Bacon.

CXXIX. To the KING, on the breach of the new company.

It may pleafe your excellent Majejly^

YOUR privy council have wifely and truly dlfcerned of the orders and

demands of the new company, that they are unlawful and unjuft ;

and themfelves have now acknowledged the work impoflible without them,

by their petition in writing now regifter'd in the council-book ; fo as this

conclufion (of their own making) is become peremptory and final to them-

felves; and the impofTibility confefled, the pradice and abufe referved to the

judgment the flate fhall make of it.

This breach then of this great contradl is wholly on their part, which

could not have been if your Majefty had broken upon the patent ; for the

patent was your Majefty's aft, the orders are their ad: ; and in the former

cafe they had not been liable to farther queftion, now they are.

There reft two things to be confidered : the one, if they (like Protein

when he is hard held) fliall yet again vary their fhape ; and fliall quit their

orders convinced of injuftice, and lay their impofition only upon the trade

of whites, whether your Majefty fhall farther expedl : The other, if your

Majefty diflblve them upon tJiis breach, on their part what is farther to be

done for the fetting of the trade again in joint, and for your own honour

aixi profit : In both which points I will not prefume to give opinion, but

only to break the bufinefs for your Majefty's better judgmenr.

For the firft, I am forry the occafion was given, (by my Lord Coke?, fpeech

at this time of the commitment of fome of them,) that they fliould feek om-

ncm movere lapidem to help themfelves. Better had it been, if (as my Lord

Fenton faid to me that morning very judicioufly and with a great deal of fore-

fight) that for that time fhey fhould have had a bridge made for them to

be gone. But my Lord Coke iioweth according to his own tides, and not ac-

cording to the tides of bufinefs.. The thing which my Lord Coke laid was

good and too little, but at this time it was too much ; but that is paft

.

Howfbever, if they ftiould go back and feek again to entertain your Majefty

with new orders or offers, (as is faid. to be intended') your Majefty hath ready

two anfwers of repulfe, if it pleafe your Majefty to ufe them.

The one, that this is now the fourth time that they have mainly broken

with your Majefty, and contradided themfelves. Firft, they undertook to

dye and drefs all the cloaths of the realm ; fcjn after, they wound themfelves

kito the trade of whites, and came down to the proportion contraded. Se-

condly, they ought to have performed that contrad according to their fub-

Icription pro rata, without any of thefe orders and impofitions ; foon after,

they delerted their fubfcription, and had recourfe to thefe devices of orders.

Thirdly, if by order and not by fubfcription, yet their orders fhould have

kid it upon the whites, which is an unlawful and prohibited trade ; never-

thelefs they would have brought in lawful and fettled trades, full manufadures,

merchandize of all natures, poll-money or brotherhood-money, and I cannot

J . tell
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tell what. And now laftly, it fccmeth, they would go back to lay it upoii

the whites ; and therefore whether your Majefty will any more reft and build

this gr^t'wheel of your kingdoms upon thele broken and brittle pins, and try

experiments farther upon the health and body of your ftate, I leave to your
princely judgment.

The other anfwer of repulfe, is a kind of appofing them what they will

do after the three years contracted for; which is a point hitherto not much
ftirred, tho' Sir Lionel Cranjidd hath ever beaten upon it in his fpeech with
ine ; for after the three years they are not tied otherways than as trade fliall

give encouragement, of which encouragement your Majcfty hath a bitter

tafte : And if they Ihould hold on according to the third year's proportion,

and not rile on by farther gradation, your Majefty hath not your end. No,
I fear, and have long feared that this feeding of the foreigner may be dange-

rous ; for as we may think 'to hold up our cloathing by vent of whites, till

we can dye and drefs 5 fo they (I mean the Dutch) will think to hold up
their manufaifture of«dying and drelfing upon our whites, till they can clothe:

fo as your Majefty hath the greateft reafon in the world to make the new
company to come in and ftrengthen that part of their contradt ; and they re-

fufing, (as it is confidently believed they will,) to make their defiiult more
vifible to all men.

For the fecond main part of your Majefty 's confultation, that is, what fliall

be done fiippofing an abfolute breach, I have had fome fpeech with Mr. Se-

cretary Lake^ and likewife with Sir Lionel Cranfield ; and (as I conceive)

there may be three ways taken into confideration : The firft is, that the old

company be reftored, who (no doubt) are in appetite and (as I find by Sir

Lionel Cranfield) not unprepared ; and that the licences, the one, that of 30000
cloaths, which was the old licence ; the other that of my Lord of Cumber-

land's^ which is, without ftint, (my Lord of Cumberland receiving fatisfadtion,)

be compounded into one entire licence without ftint ; and then, that they *

amongft themfelves take order for that profit which hath been oftered to

your Majefty. This is a plain and known way, wherein your Majefty is not

an adlor ; only it hath this, that the work of dying and drelTing cloaths,

which hath been fo much glorified, feemeth to be wholly relinquifhed, if

you leave there. The fecond is,» that there be a free trade of cloth, with

tliis difference, that the dyed and drefted pay no cuftom, and the whites

double cuftom, it being a merchandize prohibited and only licentiate. This

continueth in life and fame the work defired, and will have a popular ap-

plaufe : But I do confefs, I did ever think that trading, in companies is moft

agreeable to the Englijh nature, which wanteth that fame general vein of a

republick which runneth in the Dutchy and ferveth to them inftead of a com-

pany J
and therefore I dare not advife to venture this great trade of the king-

dom (which hath been fo long under government) in a free or loofe trade.

The third is a compounded way of both, which is, to go on with the trade

t)f whites by the old company reftored ; and that your Majefty 's profit be

raifed by order amongft themfelves, rather than by double cuftom, wherein

you muft be the ad:or ; and that neverthelefs there be added a privilege to the

fame company to carry out cloaths dyed, and drefted, cuftom-free ; which

will ftill continue as a glorious beam of your Majefty's royal defign. I hope

and wifti at leaft, that this which I have written may be of fome ufe to your

Majefty, to fettle, by the advice of the lords about you, this great bufinefs

:

At the leaft, it is the efted: of my care and poor ability, which, if in me
bs
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be any, it is given me to no other end but fluthfully to fervc your Maiefty,

God ever preferve you.

Tour Majejifs mofl bumble fubjeSl, and boundcnfervant,

Peb. 25.1615. Fr. Bacoj»-.

CXXX. To Sir G E o R G E V i l l i e r s.

SIR,

1 Humbly pray you not to think me over-hafty or in much appetite, if I

put you in remembrance of my motion of Itrengthening me with the

oath and truR: of a privy counfellor; not for mine own Itrength, (for as to

that I thank God I am armed within ;) but for the ftrength of my fervice*

The times I fubmit to you, who knoweth them beft. But fure I am, there

were never times which did more require a King's Attorney to be well armed,

and (as I faid once to you) to wear a gauntlet and not a glove. The ar-

raignments when they proceed ; the contention between the Chancery and

King's-bench ; the great caufe of the Rege ificonjidto, which is fo precious

to the King's prerogative ; divers other ferviccs that concern the King's re-

venue and the repair of his eftate. Befides, it plcafeth his Mniefty to accept

well of my relations touching his bufinefi, which may feem a kind of inter-

loping (as the merchants call it) for one that is no counfellor. But I leave

all unto you, thinking myfelf infinitely bounden unto you for your great fa-

vours, the beams whereof I fee plainly reflect upon me even from others ;

fo that now I have no greater ambition than this, that as the King ftiewetb

himfelf to you the beft mafter, fo I miglit be found your beft fervant. In

which wifli and vow I fliall ever relf,

Mojl devoted and affe^lionate to obey your command^^

Feb. 27. 16.5- • Fr. Bacox.

t

CXXXI. To his M A J E s T Y about the E. of Somerfet.

It may pleafe your mojl excellent Majejly,

AT my laft accefs to your Majefty, it was fit for me to coniider the time

and your journey, which maketh me now trouble your Majefty with

a remnant of that I thought then to have faid : befides your old warrant and

commifiion to me, to advertife your Majefty when you are aux champs^ of

any thing that concern'd your fervice and my place. I know your Majefty is

7ninquam mimn Jblus, quatn cum J'olm ; and I confefs in regard of your great

judgment, (unto which nothing ought to be prefented but well weighed,) I

could almoft wifh that the manner of Tib;?~ius were in ufe again, of whom
Tacitus faith, ;;;oj erat qiiamv'n praefentem Jcripto adire ; much more in ab-

fence. I faid to your Majefty that which I do now repeat, that tlie evi-

dence upon which my Lord of Somerji't ftandeth indifted is of a good ftrong

thread, confidering impoifoning is the darkeft of offences ; but that the tliread

muft be well fpun and woven together : tor your Majefty knoweth it i> one

thing to deal with a jury of Middle/ex and Londoners, and another to deal

with the peers ; whofe objedls perhaps will not be fo much what is before

them in the prefent cafe, (which I think is as odious to them as to the vul-

gar,) but what may be hereafter, Befides, there be two difadvantnces, we that

fhali
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fliall give in evidence fhal! meet with, fomewhat confiderable j the one^ t'lat

the fame things often open'd lf)fc their freflinefs, except there be an afperfion

of fomewhat that is new ; the other is the expcdiition raifed, which riakcs

things feem lefs than they are, becaufe they are left than opinion. There-

fore I were not your attorney, nor my felf, if I ifiduld liot be very careful^'

that in this laft part, which is the pinnacle of your former jufricc, all thinj^s

may pafsy///^ ojjhidiciih, Jine J'cnipuio. Hereupon I did move two thing?,

which (having now more fully explain'd my felf) I do in all humblenefs re-

new. Firft, that your Majefty will be careful to chafe a iteward of judg-

ment, that may be able. to moderate the evidence and cut off digreffions; lor

I may interrupt, but I cannot filence : The other, that there may be fpccial care

taken for the ordering tiic evidence, not only for the knicting, but for the

lift, and (to iife your Majefty's own words) the confining of it. This to do,

if your Majefry vouchfafc to diredt it your felf, that is the beft ; if not, I

humblv pray you to require my Lord Chancellor, that lie, together with my
Lord Chief Jiifhce, will confer with my ielf and my fellows, that fhall be

ufed for the marfhalling and bounding of the evidence, that we may have

the help of his opinion, as well as that of my Lord Chief Jufiice ; whofe great

travels as I much comrhend, yet that f^me p!eropho}~ia, or over-conf.dence,

doth always fubjeft things to a great deal of chance.

There is another bufinefs proper for ine to crave of your Majefly at this

time, (as one that have in my eye a great deal of fervice to be done,) con--

cerning your cafual revenue j but confidering times and perfons, I defirc tobe-

ftrengthened by fome fuch form of commandment under yo,ir royal hand, as

I fend you here inclofed. I moft humbly pray your Majelly to think, tliat

I underffand my Ielf right well in this which I delne, and that it tendeth

greatly to the good of your fervice. The warrant I mean not to impart, but

upon juft occafion 3 thus thirlly to hear ofyour Majeffy's good health, I reft.

22 Jan. 1615.

CXXXn. To his M A J E s't y about the chancellor's place.

It may plcafe your mofl excellent Majejly,

THE lalf day, when it pleafed your Majefty to exprefs your felf towards

me in favour, far above that i can deferve or could exped:, I was fur-

prized by the prince's coming in : I moft- humbly pray your Majefty therefore,

to accept thefe few lines of acknowledgment. I never had great thoughts

fur my felf, farther than to maintain thofe great thoughts which, I con-

fefs, I have for your fervice. I know what honour is, and I know what the

times are; but, I thank God, with me my fervice is the principal; and it is

far from me, under honourable pretences, to cover bafe defires ; which I ac-

count them to be, wlien men relcr too much to themfelves, elpecially ferving

fuch a King. I am afraid of nothing but that the mafter of the horle, your

excellent fervant, and I fhall fall out about this, who fiiall hold your ftirrup

beft. But were your Majefty niounted and feated without difficulties and

diftaftes in your bulinefs, as I defire and hope to fee you ; I ftiould ex aiiimo

defire to fpend the decline of my years in my ftudies : wherein alfo I fliould

not forget to do him honour, who, befides his adlive and politic virtues,

is the beft pen of Kings, and much more, the beft fubjedf of a pen. God
ever ' preferve your Majefty.

Tour Majejlys mojl humblefubjcB, and more and more cbUgedferi'ant,
April I. i6i6. Fr. Bacon.
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CXXXlti. '^o Sir Ge R G E Vi L L I E Rs, about the E. of Somerfet.

SIR,
ITnotJbHT it convenient to give his Majeily an account of that v/hich his

Majefty gave me in charge in general, referving the particulars for his

comings and 1 find it necefTary to know his pleafure in fonie things ere I

could farther proceed.

.; My Lord Chancellor and my felf fpent Thurfday and yefterday, the whole

forenoons of both days, in the examination of Sir Robert Cotton ; whom we find

hitherto but empty, fave only the great point of the treaty with Spain.

This examination was taken before his Majefly's warrant came to Mr. Viee-

chan:iberlain, for communicating unto us the fecrets of the penfions j which

warrant I received yefterday morning being Friday, and a meeting vvas ap-

pointed at my Lord Chancellor's in the evening after council ; upon which

conference we find matter of farther examination for Sir Robert Cotton, of fome

new articles, whereupon to examine Somerfet, and of entering into examina-

tion of Sir William Moiinfon.

Wherefore, firfl for Somerfefy being now ready to proceed to examine

him, we flay only upon the Duke of Lenox, who it feemeth is fallen fick anci

keepeth in j without whom, we neither think it warranted by his Majefty's

dir^ion, nor agreeable to his intention, that we fhould proceed ; for that

will want, which fhould fweeten the cup of medicine, he being his country-

man and friend. Herein then we humbly crave his Majefly's diredlion with

all convenient fpeed, whether we fliall expeft the duke's recovery, or proceed

by our felves ; or that his Majefly will think of fome other perfon (qualified

according to his Majefty's jufl intention,) to be joined with us. I remember

we had fpeech with his Majefly of my Lord Hay ; and I, for my part, can

think of no other, except it fhould be my Lord Chancellor of Scotland, for

my Lord Binnin may be thought too near allied,

I am farther to know his Majefly's pleafure concerning the day ; for my
Lord Chancellor and I conceiv'd his Majefly to have defigned the Monday and

Tuefday after St. George's feafl ; and neverthelefs we conceived alfo, that his

Majefly underflood that the examinations of Somerjet about this, and other-

wife touching the Spanijli praftices, fhould firfl be put to a point ; which will

not be poiTible, as time cometh on, by reafon of this accident of the duke's

licknefs, and the caufe we find of Sir William Moiinfon's examination, and that

divers of the peers are to be fent for from remote places.

It may pleafe his Majefly therefore to take into confideration, whether the

days may not well be put off till Wednejday and Thurjday after the term, which
endeth on the Monday, being the Wednejday and Thurjday before Whitjimtide-y

or, if that pleafe not his MajeAy, (in refpeft it may be, his Majefly will be

then in town, whereas thefe arraignments have been ftill in his Majelly's ab-

fence from town,) then to take M?«rf'^ji' and Tuefday after Trinity Sunday, beiiig

xhe Monday and Tuefday before Trinity term.

Now for Sir William Mounfon, if it be his Majefly's pleafure that myLord,

Chancellor and I fhall proceed to the examination of him, (for that of the

duke of Lenox differs, in that there is not the like caufe as in that of Somer-

jet,) then his Majefty may be pleafed to diredt his commandment and war-

rant to my Lord Chief Juflice, to deliver unto me the examinations he took of

Sir William Mounfon, that thofe joined to the information which we have re-

ceived from Mr. Vice-Chamberlain, ijiay be full inflruilioos unto us for his-exa^

Hiinatien.



LETTERS OF SIR FR. BACON TEMP. JAC; 6r^
niination. Further, I pray let his Majefty know, tliat on Thurfday in the even-
ing my Lord Chief Juftice and my felf attended my Lord Chancellor at his

lioule for the fettling that fcruple which his Majefty moft juflly conceived in the
examination of the Lady Somerjet ; at which time, refting on his Majelly's o-
pinion, that that evidence, as it flandeth now uncleared^ muiljeamdim leges

fanae confcientiae be laid alide j the queftion was, whether we Hiould leave it

out, or try what a re-examination of my Lady Somerjet would produce PWhere-
tipon we agreed upon a re-examination ofmy L^dy Somerjet, which my Lord
Chief Juftice and I have appointed for Monday morning. I was bold at that

meeting, to put my Lord Chief Juftice a pofing quertion ; which was, v/hether
that opinion which his brethren had given upon the whole evidence, and he
had reported to his Majefty, viz. that it was good evidence, in their opinion*,

to convidl my Lord of Somerjet, was not grounded upon this part of the evi-

dence now to be omitted, as well as upon the reft : who anfwered pofitively,

ftoj and they never faw the expofition of the letter, but the letter only.

The fame Thurfday evening, before we erfter'd into this laft matter, and
in the prefence of Mr. Secretary Winwood (who left us when we went to the

former bufinefs,) we had conference concerning the frauds, and abufive grants

pafted to the prejudice of his Majefty's ftate of revenue ; where my Lord Chief
Juftice made Ibme relation of his colledlions which he had made of that kind ;

of which I will only fay this, that I heard nothing that was new to me, and
I fgund my Lord Chancellor in divers particulars, more ready than I found
Jiim. We grew to a diftribution both of times and of matters, for we agreed

what to begin with prefently, and what ftiould follow, and alfo we' had con-
lideration what was to be holpen by law, what by equity, and what by par-

liament ; wherein I muft confefs, that in the laft of thefe (of which my Lord
Chief J-uftice made moft account) I make moft dotibt. But the conclufion was,

that upon this entrance I fliould advile and confer at large with my Lord Chief
Juftice, and fet things in work. The parliculas I refer till his Majefty's coming.
The learned council have now attended me twice at my chamber, to con-

fer upon that which his Majeft:y gave us in commandment, for our opinions

upon the cafe fet down by my Lord Chancellor, whether the ftatutes extend
to it or no; wherein we are more and more edified and confirmed that they

do not, and ftiall fliortly fend our report to his Majefty.

j:f;,,iSiR, I hope you will bear me witnels I have not been Idle ; but all is no-
thing to the duty I owe his Majefty, for his fingular favours pa;ft and prefent $

fupplying ail with love and prayers, I reft.

Tour truefriend and devoted J'ervant,

Apr. 13.1616. Yr. Bacon.

CXXXIV. ToSirCjEORGEViLLlERs, about the E. oiSofnerfeU

I
Received from you a letter of Very briefand clear direftlons ; and Ithink

it a great blelTing of God upon me and my labours, that my direftiotis come
by lb clear a conduit, as the/ receive no tincture in the palSige.

-jfijYesterday my Lord Chancellor, the Duke of Lf«av, and my felf, fpent

the whole afternoon at the tower, in the examination of Somerjet, upon the

articles fent from his Majefty^ and fome other additionals, which were in ef-

fedl contained in the former, but extended to more particularity, by occa-

lion of fomewhat difcovered by Cotton's examination, and Mr. Vice-Chamber-

kirfs- information, ,^^^,i^^ iiy-^ ^ .^^, ^
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He is full of protcftatloiis, aud would fain keep that quarter toward Spain

clear i ufing but this for argutntnt, tliat he had liich fortunes fiom iiis Ma- '

jefty, as he could not think of bettering his conditions from Sprin, hcc^.ak [zs

he faid) he was no military man. • He cometh nothing; fo far on (for that

whicli concerneth the treaty) as Cotton, which doth much flp:',Tavare fufpicioh

againft him : Tiie farther particulars I rcfcrve to his Majcfty's comin";.
''

In the end, tanqiiam obiter, but very effcdtually, my Lord Chancellor pht

him in mind of the ftate he liood in for the impoifonmcnt y but he was little

moved with it, and pretended careleirnefs of life, fince ignominy had r-!-;ade

'

him unfit for his Majefty's fervice. I am of opinion that the fair vS-.rc of

him, as it was fit for the Spa?iifi examinations, and for the queftions teach-

ing the papers and difj^atches, and all that, fo it was no good prepuraiive

to make him defcend into hiinfelf touching his prefent danger : and there-

fore my Lord Chancellor and my felf tliought not good to infifl upcn it at

this time.

I have received fiom my Lord Chief Juflice the examination of Sir Wil-

liam Mou7ijbn j with whom w^c mean to proceed to farther examinatioji with

all Ipeed.

My Lord Chief Juf^ice is altered touching the re-examination of the lady,

and defired me that we might flay till he Ipake with his Majefly, faying it

could be no cafling back to the biifinels, which I did approve.

My felf, with the refl of my fellows, upon due and mature advice, per-

fefted our report touching the chancery j for the receiving whereof, I pray

you put his Majcfly in mind at his coming, to appoint Ibme time for us to

wait upon him all together, for the delisery in of the lame, as we did in our

former certificate.

For the revenue matters, I refen'e them to his Majefly's coming ; and in

the mean time I doubt not but Mr. Secretary Winivcod will make Ibnie kind

of report thereof to his Majefty.

For the conclulion of your letter concerning my own comfort, I can but

fay the P/alm of quid retribuam ? God that giveth me favour in his Maje-

fly's eyes, will llrengthen me in his Majefly's fervice. I ever refl'

Tour true and devoted fervant,

April is. 1616. Fr. Bacon.

To requite your poflfcript of excufe for fcribbllng, I pray you excufc that

the paper is not gilt, I writing from Wejlminfier-hall, where we are not k>

fine.

CXXXV. A I> E T T E R to tlie King," with his M a j e s t y's

obfervations upon it.

It may pleafe your ?noJi excellent Majejly,

YOUR Majeily hath put me upon a work of providence in tliis great

caufe, which is to break and diflinguifh future events into prefent cafes j

and fo to prefent thcm^ to your royal judgment, that in this adion which hath
been carried with fb great prudence, juflice, and clemency, there may be
(for that which remaineth,) as little furprize as is poiTible ; but that things

duly forefeen may have their remedies and diredlions in readinefsj wherein I

cannot forget what the poet Martial faith ; O quantum eji fubitis. cafibus in-

genium ! fignifying, that accident is many times more fubtle than tortlight,

.1 and



LETTERS OF SIRFR. BACON TEMP. JAC. 621

and over-reacheth expedlation ; and befides, I know very well the meanncfs of

my own judgment, in comprehending or forecafling what may follow.

It was your Majefty's pleafure alfo, that I fliould couple the fuppofitions

with my opinion in every of them, which is a harder talk ; but yet your Ma-
jefty's comiiiandment requireth my obedience, and your trail: giveth me ailli-

rance.

I will put the cafe, which I wiih ; that Somcrfct (liould make a clear con- 7^^^. j fay

feffion of his offences, before he be produced to tryal. with 4.0//,,

In this cale it feemeth your Majefty will have a new confult ; the points ^tlrVhmlj-
whereof will be, i. Whether your Majelly will ftay the tryal, and fo fave ftanJ wiih

them both from the ftage, and that publick ignominy. 2. Or whether you i'^^ '
'*'^'^ '^

will (or may fitly by law) have the tryal proceed, and ftay or reprieve the when I fl'ull

judgment, which fiveth the lands from forfeiture, and the blood from cor- ^'^^^

'J"^"^

ruption. 3. Or whether you will have both tryal and judgment proceed and iarat'hen\o'

lave the blood only, not from corrupting, but from fJDilling. make choice

These be the depths of your Majefly's mercy which I may not enter into: "^g
I'a^fi*"^'^

"'

but for honour and reputation they have thefe grounds.

That the blood oi Overhiiry is already revenged by divers executions.

That confellion and penitency are the footllools of mercy ; adding this

circumftance likewife, that the former offenders did none of them make a

clear confeffion.

That the great downfal of fo great perforis cafi-ieth in it felf a heavy

judgment, and a kind of civil death, although their lives fhould not be

taken.

All which may fatisfy honour for fparing their lives. But if your Majefty's

mercy fhould extend to the firfl degree, which is the higheil of fparing the

ftage and the tryal ; then three things are to be confidered.

First, That they make fuch a fubmiffion or deprecation as they pro- ^/-v. This ari

ftrate themfelves, and all that they have, at your Majeliy's feet, imploring
[,g'^,gnded^

your mercy. in point

Secondly, That yOur Majefty, in your own wifdom, do advife what thereof,

courfe you will take, for the utter extinguilliing of all hopes of refufcitating

of their fortunes and favour 5 whereof if there fliould be the leafl: conceit,

it will leave in men a great deal of envy and difcontent.

And laftly j whether your Majefty will not fufter it to be thought abroad

j

that there is caufe of farther examination of Someijei, concerning matters of

eftate, after he ftiall begin once to be a confeflant, and fo make as well a po-

litick ground, as a ground of clemency for farther ftay.

And for the fecond degree of proceeding to tryal, and ftaying judgment^

I muft better inform my felf by precedents, and advife with my Lord Chan-

cellor.

The fecond cafe is, if that fall out which is likeft (as things ftand, and Rex.i(i\:xf

\Vhich we expedl) which is, that the lady corifefs ; and i\\it Somerjet YiimkM
°J^^^^^l''^

jdead not guilty, and be found gililty : with the law;

In this cafe, firft, I fuppofe your Majefty will not think of any ftay ofjudg- i could even

ihent, but that the publick procefs of juftice pafs On. this cafe:

Secondly, For your mercy to be extended to both for pardon of their '"^11 the "-«ft

executionj I have partly touched in the conhderations applied to the former cannot be

cafe; whereunto may be added, that as there is ground of mercy for her^ mended.

upon her penitency and free confelHon, and will be much more upon his find-

ing guilty ; bccaufe the malice on his part will be thought the deeper foarce

of the cteioce : fo there will be ground for mercv on his part, upon the na-

VoL. IV, 7 S ' ture
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ture of the proof j and becaufe it refts chiefly upon prefumptions lor certain-

ly there may be an evidence fo balanced, as it may have fulficient matter for

the confcience of the peers to ccnvidl him, and yet leave fuBlcient matter

in the confcience of a King upon the fame evidence to pardon his life ; be-

caufe the peers are aftringtd by neceiTity either to acquit or condemn ; but

grace is free : And for my part, I think the evidence in this prefent cafe wilV

be of fuch a nature.

Thirdly, It fhall be my care fo to moderate the manner of charging

him, as it might make him not odious beyond the extent of tnercy.

Rex.Thit Lastly, All thefc points of mercy and favour, are to be undenlood with
danger is well (.}-jjg Hniitation, if hc do uot, by his contemptuous and infulcnt carriage at the

fceni^leit he har, make himfelf incapable and unworthy of them.
upon the one jfj-j ^ third cafe Is, if he fliould ftand mute and will not plead, whereof

Fmpardon^'Vo"'' Majefty kuoweth there hath been fome fecret queftion.

bie errors. In this cafe I fliould think fit, that, as in publick, both my felf, and chiefly

^"f
^

°a"rt''^^"^y
^°^^ Chancellor, (fitting then as Lord Steward of England] fliould dehort

feem to pu- and deter him from that defperation ; fo neverthelefs, that as much Hiould be
niiiihimin done for him, as was done for We/ion; which was to adjourn the court for

revenge"'
° iome days, upon a chriflian ground, that he may have time to turn from that

j?fr.Thisar-mindofdeftroying himfelf; during which time your Majefty's farther plea-
tide cannot fm-e j^ay be known.

Tn E fourth cafe is that which I fliould be very forr\' it fliould happen,

but it is a future contingent ; that is, if the peers Ihould acquit him and find

him not guilty.

In this cafe the Lord Steward mufi: be provided what to do. For as it hath

been never feen, (as I conceive it) that there fliould be any rejecling of the

verdicfl, or any refpiting of the judgment of the acquittal ; fo on tlie other

fide this cafe requireth, that becaufe there be many high and heinous offences.

Rex. This is (though not Capital) for which he may be queilioned in the flar-chamber, or

io alfo, otherwife, that there be fome touch of that in general at the conclufion, by

iiiy Lord Steward of England; and that therefore he be remanded to the

tower, as clofe prifoner.

For matter of examination, or other proceedings, my Lord Chancellor with

my advice hath fet down.
To-morrow, being Monday, for the re-examination of the lady :

Wednesday next, for the meeting of the judges concerning the evidence:

Thursday, for the examination of Somerjh himfelf, according to your

Majefty's infirudions

:

Which three parts, when they fliall be performed, I will give your Ma-
jefly advertifement with ipeed, and in the mean time be glad to receive from

your Majefty (whom it is my part to inform truly) fuch directions or fignifi-

cations of your pleafure as this advertifement may induce, and that with

Ipeed, becaufe the time cometh on : Well remembring who is the perfon

whom your Majefty admitted to this fecret; I have fent this letter open un-

to him, that he may take your Majefty's times to report it, or fliew it unto

you ; affuring myfelf that nothing is more firm than his truft, tyed to youi

Majefty's commandments.

Tour Majejlfs mofi humble and moji hounden fuhjcSi andfervant,

Apr. 28. 1616. Fr. Bacon.

CXXXVI.
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CXXXVI. To Sir George Villiers, about the E. of Somerfet,,

SIR,

I
Have received my letter from his Majefly \\'hh his marginal notes, which
fliall be my diredtioiis, being glad to perceive I underlhuid his Majelly (o

well. That fame little charm, which may be fecretly infufed into Somerja's

ear feme few hours before his trial, was excellently well thought of by his

Majefty ; and I do approve it both tor matter and time ; only if it fccni

good to his Majefly, I would widi it a little enlarged : for if it be no more
tlwn to fpare his blood, he hath a kind of proud humour which may over-

work the medicine. Therefore I could wifh it were made a little ftrongcr,

by giving him Ibme hopes that his Majefty will be good to his lady and
child ; and that time (when julfice and his Majetty's honour is once laved

and fatisfied) may produce farther fruit of his Majefty's compafTion : which
was to be fccn in the example of Southampton, whom his Majefty after at-

tainder reitored ; and Cobbam and Gray, to whom liis Majefty, notwith-

llanding they were offenders againfl: his own Perfon, yet he fpared their

lives; and for Gray, his Majefty gave him back fome part of his cftate, and

was upon point to deliver him much more : He having been fo hicrhly in

his Majefty's favour, may hope well, if he hurt not himfelf by his publick

mifdemeanour.

For the perfon that fliould deliver this meftiige, I am not io well feen in

the region of his friends, as to be able to make choice of a particular ; my
Lord Treafurer, the Lord Knolhs, or any of his neareft friends, lliould not be

trufted with it ; for they may go too far, and perhaps work contrary to his

Majefty's ends, Thofe which occur to me, and my Lord Hay, my Lord Bur-
leigh [oi England \ mean,) and Sir Robert Carre.

My Lady Somerfet hath been re-examined, and his Majefty is found both

a true prophet and a moft juft King in that fcruple he made ; for now fhe

expoundeth the word He, that (liould fend the tarts to Ekvyi's, wife, to be

of Overbury and not oi Somerfet ; but for the perfon that fhould bid her, fl-;e

faith it was 'Northampton or IVeJion, not pitching upon certainty, which giveth

fome advantage to the evidence.

Yesterday being Wednefday, I fpent four or five hours with the judges,

whom his Majefty defign'd to take confideration with, the four judges of the

King's-bench, of the evidence againft 6'o;;/d'r/'^^ .• They all concur in opinion,

that the queftioning and drawing b.im on to trial is moft honourable and juft,

and that the evidence is fair and good.

His Majefty's letter to the Judges concernihg the Cemmendams was full of

magnanimity and wifdom. I perceive his Majeftv is never lefs alone, than

when he is alone ; for I am lure there M^as no body by him to inform him,

which made me admire it the more.

The judges have given a day over, till the fecond Saturday of the next

term ; fo as that matter may endure farther confideration, for his Majefty TiOt

only not to lofe ground, but to win ground.

To-MOR ROW is appointed for the examination of iSwwrr/;'/, W'hich by fome
infirmity of the Duke of Lenox was put off from this day. When this is

done, I will write more fully, ever refting.

Tour true and devoted fervant.

May J. 16.6. Fr. Bacon.

CXXXVIL
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CXXXVII. To Sir George Villiers, o{ Somerfet% arraignment.

SIR,

I
Am far enougli from opinion, that the redintegration or refufcitatlon of

Somer/et'?, fortune can ever fiand with his Majefty's honour and fafety >

and therein I think I exprcfs'd my felf fully to his Majedy in one of my for-

mer letters j and I know well any expectation or thought abroad will do

much hurt. But yet the glimmering of that which the King hath done to

others by way of talk to him, cannot hurt as I conceive ; but I would not

have that part of the meflage as from the King, but added by the meflenger

as from himfelf. This I remit to his Majefty's princely judgment.

For the perfon, tho' he truft the lieutenant well, yet it mufl be fome new
man ; for in thefe cafes, that which is ordinary worketh not fo great impref-

lions as that which is new and extraordinary.

Th e time I vi^ifli to be the Tuefday, being the even of his lady's arraign-

ment : For, as his Majefty firft conceived,^ I would not have it flay in his llo-

mach too long, left it four in,,.the digeftion; and to be too near the time,

may be thought but to tune'^'liim for that day.

I fend herewithal the fubftance of that which I purpofe to fay nakedly,

and only in that part which is of tendernefs ; for that I conceive was his

Majefty's meaning.

It will be neceffary, becaufe I have diftributed parts to the two fcrjeants,.

(as that paper doth exprefs,) and they underfland nothing of his Majefty 's

pleafure of the manner of carrying the evidence more than they may gucfs

by obfervation of my example, (which they may afcribe as much to my na-

ture as to diredtion :) Therefore that his Majefty would be pleafed to wriie

fome few words to us all, figned with his own hand, that the matter itfelf

being tragical enough, bitternefs and infulting be forborn ; and that we re-

member our part to be to make him delinquent to the peers, . and not odious

to the people. That part of the evidence of the lady's expofition of the

pronoun {he) which was firft caught hold of by me, and afterwards by his-

Majefty 's lingular wifdom and confcience excepted to, and now is by her

re-examination retradted, I have given order to Serjeant Montague (within

whofe part it falleth) to leave it out of the evidence. I do yet crave pardon,

if I do not certify touching the point of law for refpiting the judgment, for

1 have not fully advifed with, my Lord Chancellor concerning it, but I will

advertife it in time.

I fend his Majefty the Lord Steward's commiftion in two feveral inftru-

ments, the one to remain with my Lord Chancellor, which is that which is

written in fecretary-hand for his warrant, and is to pafs the (ignet ; the other,

that whereunto the great feal is to be affixed, which is in chancery-hand ; his

Majefty is to fign them both, and to tranfmit the former to the fignet, if

the Secretaries either of them be there j and both of them are to be re-

turned to me with all fpeed. I ever reft.

Tour true and devotedfervanty

Mays. 1616.
'

Fr. Bacon.

CXXXVHf.
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CXXXVIIf. To the King, about Somerfet\ examination.

// may pleafe your Majejly,

WE have done our bell endeavours to perform your Majefty's commif-i
fion, both in matter and manner, for the examination ofmy Lord of

Somerfet ; wherein that which paffed, for the general, was to this effcd:

;

That he was to know his own cafe, for that his day of trial could not be far

oft"; but that this day's work was that which would conduce to your Maje-
fty's juftice little or nothing, but to your mercy much, if he did lay hold

upon it ; and therefore might do him good, but could do him no hurt. For
as for your juftice, there had been taken great and grave opinion, not only

of fuch judges as he may think violent, but of the moft fad and moll tem-
perate of the kingdom, who ought to understand the ftate of the proofs, that

the evidence was full to conviiit him, fo as there needeth neither confeffion,

nor fupply of examination. But for your MajePcv's mercy (altho' he were
not to exped: we Ihould make any promife) we did alTnre him, that your Ma-
jelly was compaffionate of him if he gave you fome ground whereon to

work ; that as long as he flood upon his innocency and trial, your Majefly

was tyed in honour to proceed according to jullice ; and that he litde un-
derllood, being a dole prifoner, how much the expectation of the world, be-

fldes your love to jullice itfelf, engaged your Majeily, whatfoever your incli-

nations were : But neverthelefs that a frank and clear confeflion might open
the gate of mercy, and help to fatisfy the point ofhonour.

That his lady (as he knew, and that after many oaths and imprecations

to the contrary) had neverthelefs in the end been touched with remorfe
confelfed that Hie that led him to oftend, might lead him likewife to repent

of his offence : That the confellion of one of them could not fitly do either

of them much good, but the confeffion of both of them might work fome
farther effedl towards both : And therefore, in conclufion, wewilli'd him not

to fliut the gate of your Majefty's mercy againfl himfelf, by being obdurate

any longer. This was the etfedt of that which was fpoken, part by one of
us, part by another, as it fell out ; adding farther, that he might v/ell difcern

who fpake in us in the courfe we held ; for that commiffioners for examina-

tion might not prefume fo far of themfelves.

Not to trouble your Majefly with circumftances of his anfwers, the le-

quel was no other, but that we found him Hill not to come any degree far-

ther on to confefs ; only his behaviour was very fober, and modeft, and mild,

(differing apparently from other times;) but yet, as it feem'd, relblv'd to have

his trial.

Then did we proceed to examine him upon divers queftions touching the

empoifonment, which indeed were very material and fupplemcntal to the

former evidence ; wherein either his affirmatives gave Ibme light, or his ne-

gatives do greatly falfify him in that which is apparently proved.

We made this firther oblervation ; that when we allied him fome quellion

that did touch the prince or fome foreign pradlice, (which we did very fpa-

ringly at this time,) yet he grew a little llirr'd, but in the queftions of the

empoifonment very cold and modeft. Thus not thinking it necelfary to

trouble your Majeily with any farther particulars, we end with prayer to God
ever to preferve your Maielly.

Tciir Majejlys mofi loyal andfaithfulfervant
^

Fr. Bacok.
.

VcL. IV. 7 T Pojljcript.
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Poftfcript. If it feem good unto your Majefty, we think it not amifs fome

preadier (well chofen) had accefs to my Lord oi Somcrjet tor his preparing

and comfort, although it be before his trial. '
'"'^

CXXXIX. An Expoftulation to the Lord Chief Juftice Coke.

My very good Lord,

£cclef.xi.4.rTp\HOUGH it be true, that who confidereth the wind and the rain,

f fhall neither fow nor reap
;
yet there is a feafoii for every adion, and

io there is a time to fpeak, and a time to keep filence. There is a time

when the words of a poor fimple man may profit ; and that poor man in the

preacher, which delivered the city by his wifdom, found tliat without this

opportunity the power both of wifdom and eloquence lofe but their labour,

and cannot charm the deaf adder. God therefore, before liis Son that bring-

eth mercy, fent his fervant the trumpeter of repentance to level every high

hill, to prepare the way before him, making it fmooth and ftreight: And
as it is in fpiritual things, where Chrift never comes before his way-maker

hath laid even the heart with forrow and repentance, (fince felf-conceited

and proud perfons think themfelves too good and too wife to learn of their

iiiferiors, and therefore need not the phyfician j) fo in the rules of earthly

wifdom, it is not polfible for nature to attain any mediocrity of perfection,

before flie be humbled by knowing herfclf and her own ignorance. Not on-

ly knowledge, but alfo every other gift (which we call the gifts of fortune)

have power to puff up eartli : Afflidions only level thefe mole-hills of pride,

plough the heart, and make it fit for wifdom to fow her feed, and for grace

to bring forth her increafe. Happy is that man therefore, both in regard of'

heavenly and earthly wifdom, that is thus wounded to be cured, thus broken

to be made ftraight ; thus made acquainted with his own imperfections that

he may be perfeded.

Supposing this to be the time of your afflidion, that which I have pro-

pounded to myfelf is, by taking this feafonable advantage, like a true friend,

(though far unworthy to be counted fo) to Ihew you your true fliape in a

glafsj and that not in a falfe one to flatter you, nor yet in one that fliould

make you feem worfe than you are, and fo offend you ; but in one made
by the reflcdion of your own w^ords and adions ; from whofe light proceeds

the voice of the people, which is often not unfitly called the voice of God.

But therein (fince I have purpofed a truth) 1 mull intreat liberty to be plain,

a liberty that at this time I know not whether or no I may ufe fafely, I am
fure at other times I could not ; yet of this refolve yourfelf, it proceedeth from

love and a true defire to do you good ; that you knowing the general opi-

nion, may not altogether negled or contemn it, but mend what you find amifs

in yourfelf, and retain what your judgtnent fhall approve ; for to this end

fliall truth be delivered as naked as if yourfelf were to be anatomized by the

hand of opinion. All men can fee their own profit, that part of the wallet

hangs before. A tme friend (whofe worthy office I would perform, fiDce

I fear, both yourfelf and all great men want fuch, being themfelves true friends

to few or none) is firft to (liew the other, and which is from your eyes.

First therefore behold your errors; in difcourfe you delight to Ipeak too

much, not to hear other men j this, fome fay, becomes a pleader not a judge

;

for by this fometimes your affedions are intangled with a love of your own
arguments,
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arguments, tho' they be the weaker ; and rcjcding of thofe, which, when
your affedlions were fettled, your own judgment would allow for ftrongeft.

Thus while you fpeak in your own element, the law, no man ordiii«ftiy

equals you ; but when you wander (as you often delight to do) you then
wander indeed, and give never fuch fitisfidion as the curious time requires.

This is not cauled by any natural defed, but fir/l for want ofeledtion, when
you having a large and fruitful mind, ihould not fo much labour what to

ipeak, as to find what to leave unlpoken : Rich foils are often to be weeded.
Secondly, You cloy your auditory when you would be obfervedj Ipeech

muft be either fweet or Ihort.

Thirdly, You converfe with books, not men, and books fpecially hu-
man ; and have no excellent choice with men, who are the bell books

:

for a man of aftion and employment you feldom converfe with, and then but
with your underlings ; not freely, but as a fchoolmafter with his fcholars,

ever to teach, never to learn : But if fometimes you would in your familiar

difcourfe hear others, and make eledion of fuch as know what they fpeak,

you lliould know many of thefe tales you tell to be but ordinary ; and many
other things, which you delight to repeat and ferve in for novelties, to be
but ftale : As in your pleadings, you were wont to infult over mifery, and to

inveigh bitterly at the perfons (which bred you many enemies, whole
poifon yet fwelleth, and the eifeds now appear ;) fo are you Hill wont to be

a little carelefs in this point, to praile or dilgrace upon flight grounds, and
that fometimes untruly; fo that your reproofs or commendations are for the

moil part neglefted and contemned ; when the cenfure of a judge (coming
flow but fire) Ihould be a brand to the guilty, and a crown to the virtuous.

You will jell at any man in publick without refpedt of the perfon's dignity or

your own : This difgraceth your gravity, more than it can advance the opi-

nion of your wit ; and fo do all aftions which we fee you do diredly with a

touch of vain-glory, having no refped: to the true end. You make the law
to lean too much to your opinion, whereby you fliew yourfelf to be a legal

tyrant, ftriking with that weapon where you pleafe, fince you are able to

turn the edge any way : For thus the wife mailer of the law gives warning

to young Undents, that they fliould be wary, left while they hope to be in-

fl:ru(fled by your integrity and knowledge, they fliould be deceived with your
fkill armed with authority. Your too much love of the world is too much
feeni when having the living of * a thoufand, you relieve few or none : The» /

hand that has taken fo much, can it give fo little ? Herein you fhew no bow- Cab.

ds of compalfion, as if you thought all too little for yourfelf; or that God
hath given you all that you have (if you think wealth to be his gift, I mean
that you get well, for I know fure the reft is not ;) only to that end you
(liould llill gather more, and never be fatisfied ; but try how much you would
gather, to account for all at the great and general audit-day. We dehre you
to ainend this, and let your poor tenants in A'ijr/o/zi find fome comfort; where
nothing of your eftate is fpent towards their relief, but all brought up hither

to the impoveriftiing of )our country.

In your laft, which might have been your beft piece of fervice to the

ilate, afliedioned to follow that old rule, which giveth juftice leaden heels and

iron hands ;
you ufed too many delays till the delinquents hands were looled,

and yours boiuid : In that work you feemed another Fabius, where the hu-
mour oi Marcellus would have done better ; what need you have fought more
evidences than enough ? while you pretended the finding out of more (mif-

fing your aim) you difcredited what you had found. This beft judgments

^-i-e> think i
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think; though you never ufed fuch fpecches as are fathered upon you, yet

you niiglit well have done it, and bat rightly ; for this crime wms fecond to

none, but the powder-plot : That would have blown up ail at one blow, a

merciful cruelty ; this would have done the fime by degrees, a lingring but

a fure way ; one might by one be called out, till all oppofers had been re-

moved.

Besides, that other plot was fcandalous to Rome, making popery odious

in the fight of the whole world : This hath been fcandalous to the truth of

the whole gofpel ; and fince tlie firft nullity to this inftant, when juflice hath

her hands bound, the devil could not have invented a more mifchievous prac-

tice to our ftate and church than this hath been, is, and is like to be. God
avert the evil.

But herein you committed another fault : That as you were too open in

your proceedings, and fo taught them thereby to defend themfelves ; fo you

gave them time to undermine juftice, and to work upon all advantages both

of affecflions and honour and opportunity and breach of fricndfhip ; which

they have fo well followed, i])aring neither pains nor cofts, that it almofl:

fcemcth an higher offence in you to have done fo much indeed, than that

you have done no more
;
you ftopt the confeffions and accufuions of fome,

who perhaps, had they bwCn fuffered, would have fpoken enough to have re-

moved fome flumbling-blocks out of your way; and that you did not this

in the favour of any one, but of I know not what prefent unadvifed humours,

fuppofing enough behind to difcover all ; which fell not out fo. Howfoever,

as the apoftle laith in another cafe, you ivent not ?-igbtly to the truth ; and

therefore, though you were to be commended for -what you did, yet you

were to be reprehended for many circumflances in the doing ; and doubtlefs

God hath an eye in this crofs to your negligence, and the briars are left to

be pricks in your fides and thorns in your eyes. But that which we com-

mend you for, are thofe excellent parts in nature and knowledge in the law,

which you are endowed withal ; but thefe are only good in their good ufe.

Wherefore we thank you heartily for {landing ftoutly in the commonwealth's

behalf i hoping it proceedeth not from adilpofition to oppofe greatnels, (as

your enemies fay) but to do juftice, and deliver truth indifferently without

refpeift of perfons ; and in this we pray for your profperity, and are forry

that your good adHons fl:iould not always fucceed happily. But in the car-

riage of this you were faulty ; for you took it in hand in an evil time, both

in refpedl of the prefent bufinefs which is interrupted, and in regard of his

prefent ficknefs whom it concerned, whereby you difunited your flrength,

and made a gap for the enemies to pafs out at, and to return and affault you.

Bu T now lince the cafe fb flandeth, we defire you to give way to power,

and fo to fight that you be not utterly broken, but referved intirely to ferve

the commonwealth again, and to do what good you can, fince you cannot

do all the good you would ; and fince you are fallen upon this rock, cafl; out

the goods to fave the bottom; flop the leaks and make towards land ; learn

of the fteward to make friends of the unrighteous mammon. Thofe Spaniards

in Mexico who were chafed of the Indian';, tell us what to do with our goods

in our extremity, they being to pafs over a river in their flight, as many as

caft away their gold fwam over fafe ; but fome more covetous, keeping their

gold, were either drowned with it, or overtaken and flain by the fivages

:

you have received, now learn to give. The beaver learns us this leffon, who
being hunted for his flones, bites them off: you cannot but have much of

your eflate (pardon my plainnefs) ill got ; think how much of that you never

fpake
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fp;\ke for, how miidi by fpeaking uiijuflly or in uniufl: caufcs. Account it

then a bleiring of God, il: thus it may be laid out for your good, and not left

for your heir, to haften the wafting of fo much of the reft, perhaps of all

:

for fo we fee God often limes proceeds in judgment with many hafty gatherers j

you have enough to fpare, being well laid to turn the tide, and fetch all things

again. But if you efcapc, I fuppofe it worthy of an (if,) fnice you know tiie

old ufe, that none called in queftion muft go away uncenfured : Yet confidtr

that accufations make wounds, and leave Tears ; and though you fee the toil

behind your back, your felf free, and the covert before, yet remember there

are ftands: truft not a reconciled enemy; and think the peace is but to fe-

cure you for farther advantage, or expert a fecond and a third encounter;

the main battle, the wings are yet unbroken, they may charge you at an

inftant, or death before them; walk therefore circumfpedtly, and if at length

by means of our good endeavours and yours, you recover the favour that you
have loft; give God the glory in adlion, not in v/ords only ; and remember

us with fenfe of your paft misfortune, whofe eftate hath, doth, and may here-

after lie in the power of your breath.

There is a great mercy in difpatch, delays are tortures, wherewith by de-

p-rees we are rent out ot our eftates*; do not you (if you be reftored) as fome

others do, fly from the fervice of virtue to ferve the time, as if they repented

their goodnets, or meant not to make a fecond hazard in God's houfe; but

rather let this crofs make you zealous in God's caule, fenfible in ours, and

more fenfible in all ; which exprefs thus. You have been a great enemy to

papifts, if you love God be fo ftill, but more indeed than heretofore ; for much
of your zeal was heretofore wafted in words: call to remembrance that they

were the perfbns that prophefied of that crols of yours long before it happen-

ed ; they faw the ftorm coming, being the principal contrivers and furthercrs

of the plot, the men that blew the coals, heat the iron, and made all things

ready ; they owe you a good turn, and will, if they can, pay it you ; you fee

their hearts by their deeds, prove then your faith fo too : the bell good work

you can do, is to do the belt you can againft them, that is to fee the law fe-

verely, juftly, and diligently executed.

And now we befeech you, my lord, be fenfible both of the ftroke and

hand that ftriketh ; learn of David to leave Sbimci, and call upon God ; he

hath fome great work to do, and he prepareth you for it ; he would neither

have you faint, nor yet bear this crofs with ^ftoical refolution : there is a chri-

ftian mediocrity, worthy of your greatnefs. I muft be plain, perhaps ralh;

had fome notes which you had taken at fermons been written in your hean;

to pradtife, this work had been done long ago, without the envy of your ene-

mies ; but when we will not mind our felves, God (if we belong to him)

takes us in hand ; and becaufe he feeth that we have unbridled ftomachs,

therefore he fends outward crofTes, which, while they caufe us to mourn, do

comfort us, being aftured teftimonies of his love that fends them. To hum-
ble our felves therefore before God, is the part ofaChriftiau; but for the

world and our enemies the counfel of the poet is apt,

Tu ne cede malis, fed contra audentior ito. AEneid. vi. p r.

The laft part of this counfel you forget, yet none need be aftiamed to make
life of it, that fo being armed againft calualties, you may itand firm againft

the alTaults on the right hand, and on the left. For this is certain, the mind
• My Lord Bacen obferves elfewhere, that the fcripture faith, there be th:it turn judgment into

wormwood ; and faith he, furely there be alfo that turn it into vinegar; for iiijullice malieth it bitter

and delays make it four. Elfay L\ II. Vol, III. p. 57-.

Vol. IV. 7U that
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that is mod: prone to be puft up with profpcrity, is moH: weak and apt to be

tlcjffted with the lead: pufFof advcrfity. Indeed flie is ih'cng cr.oiigh to n;akd

an able nian to dagger, linking terrible blows > but true Chriitian wildom gives

us armour of proof againO: all alUmlt?, and tcachcth us in d\ eflatcs to Ic con-

tent: for though flie eaufe all our truefl friends to declare themfelvcs our.cne-

mics; though ihe give heart then to the nioit cowardly toftrikcusj tteugh

an hour's continuance coui:itervails an age of profperity ; though Cl-.c cafl in

our difh all that ever we have done j yet hath fhe no power to hurt the hum-
ble and wife, but only to break fuch as too much prolperity hath mr.dc fliff in

their own thoughts, but weak indeed > and fitted for renewing; When tlie

wife rather gather from thence profit and wifdom ; by the example of DiroiJ,

who faid, Before I was cbcj/iijcd I ivcnt ajlmy. Now then he that knoweth

the right way, will look better to his fooling. Cardan laith, that weeping,

fafting, and fighing, are the chief purgers of grief; indeed naturally they du

afTuage forrow ; but Gcd in this cale is the only and belt ph.yfician ; the means

he hath ordained are the advice of friends, the> amendm.ent of our felves ; for

amendment is both phyfician and cure. For frici;d?, althor.gh vour lordfliip

be leant, yet I hope you are not altogether deflitutc; if you be, "do but Iccl-;

upon gooei books ; they are true friends, that will neither flatter nor difftm-

ble: be you but true to your felf, applying what they teach unto the party

grieved, and you fliall need no odier comfort nor counfel. To them, and to

God's holy Spirit, direding you in the reading of them, I commend your

lordfliip ; befeeching him to fend you a good ilTue out of thefe troubles, and

from henceforth to work a reformation in all that is amifs, and a refolute per-

ieverancc, proceeding, and growth, in all that is good ; and that for his glory,

the bettering of your felf, this church, and commonwealth ; whofe faithful

fervant whilft you remain,

1 remain afaithfulfervant to you,

Fr. Eacon,

CXL. To Sir George Vjlliers.

SIR,

TH E time Is, as I fliould think, now or never, for his Majefly to finlfli

his good meaning towards me j if" it pleafe him to conlider, what is

pait, and v/hat is to come.

If I would tender my profit, and oblige men unto ma by iJiy place and

pradlice, I could have more profit than I could devile ; and could oblige all the

world, and offend none ; which is a brave condition for a man's private. But

my heart is not on thefe things. Yet on the other fide, I would be forry that

worthlels perfons fhould make a note that I get nothing but pains and ene-

mies ; and a little popular reputation, which foUoweth me whether I will or

no. If any thing be to be done for your felf, I Ihould take infinite content-

ment, that my honour might wait upon yours; but I would be loth it fhould

wait upon any man's elfe. If you would put your llrength to this bufinefs, it

is done; and that done, many things more will begin. God keep vou ever,

1 refl

Tour true and devotedfervant
.f

May 30. 1016. Fr. Bacon.

CXLI.
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CXLI. To the King, about the CommendaniSi

May it pleafe your mojl excellent Mnjejly,

I
Am not fvvifc to deliver any thing to your Majefly, before it be well weigh-
ed. But now that I have informed my felf of as much as is necefiarv,

touching this proceeding of the judges to the argument of the Comuicndams^

(notwithllanding your Majelly's plealiirc flgnitied by me, upon your Majefty's

commandment, in prcfcnce of my Lord Chancellor and the Biihop oi IVin-

che/ler to the contrary ;) I do think it fit to advertife your Majefty what hath

pafTedj the rather, becaufe" I fuppofe the judges, fince they perform 'd not

your commandment, have at lealt given your Majefty their reaibns of failing

therein ; I being to anfwer for the doing your Majelly's commandments, and
they for the not doing,

I DID conceive, that in a caufe that concerned your Majefty and your

royal power, the judges having heard your attorney-general argue the Satur-

day before, would of themfelves have taken farther time to be advifed.

ANd (if I fail not in memory) my Lord Coke received from your Majefty 's

felf, as I take it, a precedent commandment in Hilary term, that both in the

rtge mcoiTfulto, and in the Commcndams, your attorney lliould be heard to

fpeak, and then ftay to be made of farther proceedings, till my lord had fpo-

ken with your Majefty,

Nevektueless, hearing that the day appointed for the judges argument
held, contrary to my expedlation, I fent on Tbiirfday in the evening (having

received your Majefty's commandment but the day before in the afternoon,) a

letter to my Lord Coke ; whereby I let him know, that upon fome report of

my Lord oiWiitcheJhr, (who by your commandment was prefent at my argu-

ment of that which palled,) it was your Majefty's exprels pleafure, that no

yr farther proceedings ftiould be, until you had conferr'd with your judges:

. which your Majefty thought to have done at your being now laft' in town

;

but by reafon of your many and weighty occallons, your princely times would
. not fervej and that it was your pleafure he fliould fignify fo much to the reft

. of the judges, whereof his lordftiip might not fail. His anfwer by word to

my man was, that it were good the reft of the judges underftood (o much
from my felf; whereupon 1 (that cannot ik\\\ of fcruples in matter of fervice)

, did write on F;7i/(2)' three feveral letters of like content to the judges of the

common pleas, and the barons of the exchequer, and the other three judges

of the King's-bench, mentioning in that laft my particular letter to my Lord
Chief Juftice.

This was all I did, and thought all had been fure ; in {o much as the lame

day being appointed in chancery for your Majefty's great caufe, (followed by my
Lord Hunfden^) I writ two other letters to both the Chief Juftices, to put them «This cafe id

in mind of affifting my Lord Chancellor at the hearing. And when my Lord sported by

- Chancellor himfelf took fome notice upon that occafion openly in the chan-^'^^p,^'*

eery, that the Commeiidams could not hold prelently after, I heard the judges

were gone about the Commeiidaim ; which I thought at firil had been only

to adjourn the court, but I heard after that they proceeded to argument.

In this their doing, I conceive they muft either except to the nature of the

commandment, or to the credence thereof 3 both which, I aifure my felf, your

Majefty will maintain.

For if they fliould ftand upon the general ground, ^ niiUi ftegabhnuSy

fiulli differemiii jiiflitiam^ it receiveth two anfwers. The one, that reafona-'''''^'"-^'" ''

ble
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bleand mature advice may not be confounded with delay; and that they can

well alledgc when it plcafeth them. The other is, ihf.t il.tic is a gi tat dif-

ference between a cafe merely between kibjcdl and fiibjedt, and where the

King's intereft is in queflion diredtly or by tonfequence. As for the attor-

ney's place and commilhon, it is as proper for him to fignify the King's plea-

fure to the judges, cs for the fecretary to fignify the fame to the privy coun-

cil ; and fo it hath ever been.

These things were a little flrange if there came not fo many of them to-

gether, as the one maketh the other feem lefs itrange : but your Majefty

hath fair occafions to remedy all, with fmall aid ; I fay no more for the

piefent.

I WAS a little plain with my Lord Coke in thefe matters ; and when his an-

fwer was, that he knew all thefe things ; I faid he could never profit too much,

in knowing himfelf and his duty.

CXLII. A memorial for Ills Ma jest y, corre£led with Sir

Fr. Bacon\ own hand. 1616.

IT fcemeth this year of the fourteenth of his Majefty's reign, being a year

of a kind of majority in his government, is confecrate to juftice:
||
which

j

as his Majefty hath performed to his fubjefls in this late memorable occafion,

fohe is now to render and perferm to himfelf, his crown and poftcrity.

That his council fliall perceive by that which his Majeity ihall now com-

municate with them, that the mafs of his bufinefs is continually prepared in

his own royal cai-e and cogitations, howfoever he produceth the fame to light,

and to a6t per opera dierum
-f-.

That his Majefty ihall make unto them now a declarative of two great

caufes, whereof he doubteth not they have heard by glimpfes ; the one con-

cerning his high court of chancery, the other concerning the church and

prelacy ; but both of them deeply touching his prerogative and fovereignty

and the flowers of his crown.

That about the end of Hilary term Itift, there came to his Majefly's ears,

only by common voice and report, not without great rumour and wonder,

that there was fomewhat done in the King's-bench the laft day of that term,

'whereby his chancery iliould be pulled down, and be brought in quefUon

iox Praemimire; being the mod heinous offence after trealon, and felony,

and mifprifion of treafon ; and that the time Ihoula be when the chancellor

lay at the point of death.

That his Majefty was fo far from hearing of this by any complaint from

his chancellor (who then had given over worldly thou^its ;) that he wrote

letters of comfort to him upon this accident, before he heard from hini ; and

for his attorney, his Majefty challenged him for not advertifing him of that,

of which it was proper for his Majefty to be informed from him.

That his Majeity being fenfible of this fo great novelty and perturbation

in his courts of juftice, neverthelefs ufed this method and moderation, that

II
By the laws, feveral ages are afligned to perfons for feveral purpofes : and by the common law

the fourteenth year is a kind of majority, and accounted an age of difcretion. Ac that time a msn
may agree or difagree to a precedent marriage : The heir in focage may rejeft the guardian appointed

by law, and choofe a new one : and the woman at that age ihall be out of ward, iJc. S/c^hns.
j- Per opera dicruin, alluding to the gradationb almighty God was pleafed to obfervein the creating

of the world. In this paragraph Sir Francis Bacon infinuates, what he exprefly declares Vol. III. El-

fay xlviii. p. 369. that in all negotiations ofdiiEculty, a man mull fift prepare bufinefs, and fo ripen

it by degrees. S/e/hens.

before
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before he would examine this great affront and difgruce oifered to his chin-
cery and chancellor, he would firit inform himfclf whether the chancery or

chancellor were in fault; and whether the former precedents of chancery did

warrant the proceedings there after juds^mcnt pafJed at common law, (which
\vas the thing in queftion ;) and thereupon his Majefty called his learned

counfel to him, and commanded them to examine the precedents of chan-
cery, and to certify what they found : which they did ; and by their cenijj-

cate it appeareth, that the precedents of that kind were many and precife

in the point, and conftant, and in good times, and allowed many times by
tloe judges themfelves.

That after this his Majeffy received from the hom Cla-w.^n n u liiIc

whereby the queftion was clearly fet down and conuuaed within the propjr
bounds of the prefent doubt ; being, Whether upon apparent matter of equi-

ty, which the judges of the law by their place and oath cannot meddle with
or relieye, (if a judgment be once pafTed at common law) the fubjedl flull

perii'h, or that the chancery fhall relieve him ; and wlicther there be any fta-

tute of Praemnnire or other, to reftrain this power in the Chancellor ; which
cafe upon the requeft of the Lord Chancellor, his Majeffy likewife referred"

to his learned council, (and the Prince's Attorney Mr, IValtcr was joined

with them :) who, upon great advice and view of the original records theni-

felves, certified the chancery was not reftrained by any flatute in that cafe.

That his Mijefty again required his learned counfel to call the clerks df
the King's-bench to them, and to receive from them any precedents of in-

diftments in the King's-bench againft the chancery for proceeding in the like

cafe; who produced only two precedents, being but indidments offered or

found, upon which there was \\6 other proceeding ; and the clerks faid

they had uied diligence and could find no more.

That his Majefty, after he had received this fatisfaftion that there was
ground for that the chancery had done, and that the chancery was not in

fault, he thought then it was time to queftion the mifdemeanor and con-

tempt in fcandalizing and diflionouring his juftice in that high court of chan-

cery in id odious a manner ; and commanded his Attorney-General, with the

advice of the reft of his learned counfel, to profecute the offeiiders in tiie

ftar-chamber, which is done ; and feme of them are fled, arid others fland out

and will not anfwer.

That there refteth only one part hidre towards his Majefty's complete in-

formation in tliis caufe : which is to examine that which v/as done in open

court the laid laft day of Hilary term, and whether the judges of the Kings-

bench did commit any excefs of authority ; or did animate the offenders other-

wife, than according to their duty and place ; which enquiry, becaufe it con-

cerneth the judges of a court to keep order and decorum, his Majeffy think-

eth not fo convenient to ufe his learned counfel therein, but will commit the

fame tofome of the council-table, and his learned counfel to attend them.

This decLued, or what elfe his Majefty in his own high wifdom fliall

think good ; it will be fit time to have the certificate of the learned counfel

openly read.

His Majelly may, if he pleafe, forbear to publifli at this time at the table

the committees i but fignify his pleafure to themfelves afterwards.

The committees named by his Majefty, were the Archbifliop of C^w/tv-^

hury^ Secretary Lake, the Chancellor of the Exchequer, and tlie Mafter of

the Rolls.

' Vol. IV. 7X This
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This Report is to be prefixed, to be given in by Wednefday at night, tlut

his Majefty may communicate it with his council, and take farther oider on

77j«r/% thereupon, if his Majefly be fopleafed.

At this declaration, it is his Majefty's diredlion, (to the end things may

appear to be the more evenly carried) that neither my Lord ChaDcellor nor

my Lord Chief Juftice be prefent.

But then when his Majefty entereth into the fecond declarative, my Ldrd

Chancellor is to be called for : but my Lord Chief Juftice not } becaufe it con-

cerneth him.

For the fecond declarative, that his Majefly hath reafon to be offended

and grieved, in that which pafTed touching the Commendinns, both in mat-

ter and manner: For the matter, that his Majefly 's religious care of th«

church and of the prelacy, and namely of his lords fpiritiial the biihops,

may well appear ; firfl, in that he hath utterly expelled thofe fedtaries or in-

conformable perfons that fpurned at the government ; fecondly, that by a fla-

tute made in the firfl: year of his reign, he hath preferved their livings from

being wafted and dilapidated by long leafes ; and therein bound himfeif and

his crown and fucccffion : And laflly, that they fee two biihops privy coun-

fellors at the table, which hath not been of late years*

That agreeably to this his Majefl:y's care and good afFedion, hearing that

there was a cafe of the Bifliop of Lincolns, wherein his Majefly's fupreme

power of granting Commendatns (which in refpedt of the exility of bilhop-

ricks is fometimes necefTary) was queflioned to be overthrown or weakened

;

he commanded his Attorney-General, not only to have care to maintain it afc-

cording to his place, but alfo that he fhould relate to his Majefly how things

paiTed ; and did alfo command the Bifhop of Winchefter to be prefent at the

publick argument of the cafe ; and to report to his Majefly the true flate of

that queflion, and how far it extended.

This being accordingly done; then upon report of the Bifhop of Wm-
chefter in prefence of the Lord Chancellor, his Majefly thought it necefTary,

that before the judges proceeded to declare their opinion they fliould have

conference with his Majefty, to the end to fettle fome courfe, that jultice

might be done, and his regal power (whereof his crown had been fo long

Vefled) not touched nor diminifhed: And thereupon commanded his attor-

ney (who by his place ought properly to fignify his Majefly's pleafure to his

judges, as his fecretary doth to his privy council) in the prefence of the Lord

Chancellor and the Bifhop, to fignify his pleafure to the judges, that becaufe

his Ma'jefly thought it needful to confult with them in that cafe before they

proceeded to judgment ; and that his Majefly's bufinefs (as they all knew)

was very great, and Midfummer term (o near at hand, and the caufe argued

by his attorney fb lately, they fliould put off the day till they might advife

with his Majefly at his next coming to town. That his Majefly's attorney

fignified fo much by his letters (the next day after he had received his com-

mandment) to all the judges, and that in no imperious manner, but alledging

the circumflances aforefaid, that the cafe was lately argued, his Majefly's bu-

linefs great, another term at hand, (ire

Now foUoweth the manner that was held in this, which his Majefly con-

cciveth was not only indifcreet, but prefumptuous and contemptuous.

For firfl, they difobeyed this his Majefly's commandment, and proceed-

ed to publick argument notwithflanding the fame ; and thought it enough

to certify only their mind to his Majefly.

S£«0N DLY,
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Secondly, in a general letter under all their hands (howfoever it may be

upon divided opinion) they alledge unto his Majefty their oath ; and that his
Majefty's cominandnient (for the attorney's letter was but the cafe that it

was wrapped in) was againlt law ; as if maturity and a deliberate proceedin''
were a delay, or that ccjmniandment of ftay in refped of fo high a queftioa
of ftate and prerogative, were like a commandment gotten by importunity,
or in favour of a lliitor.

Thirdly, above all, it is to be noted and juflly doubted, that upon the
contrary, in this that they have done, they have broken their oath ; for their
oath is to counfel the King when they fliall be called j and if when the
King calleth them to counfel, they will do the deed firft, and "ive him coun-
fel after, this is more than a limple refufal.

Lastly, it is no new thing upon divers particular occafions, of a far high-
•"

er nature than the confulting with their Sovereign about a caufe of great mo-
ment, to put off days, and yet no breach of oath. And there was another
fair paflage well known to my Lord Co/ce, that he might have ufed if it

had pleafed him ; for that very day was appointed for the King's great
caufe in the chancery, both for my Lord Hobart and him ; which caufe
ought to have had precedence afore any private caufe, as they would have
this feem to be.

To this letter his Majefly made a mofl; princely and prudent anfwef
which I leave to itfelf.

Upon this declaration his Mtijefly will be pleafed to ha^^e the judo-es let-

ter and his own letter read. -

Then his Majefly (for his part as I conceive) will be pleafed to afk the
advice of his council as well foi the Hay of the new day which is Saturday
next, as for the cenlure and reproof of the contempt paffed : for though the
judges are a reverend body, yet they are (as all fubjefts are) corrigible.

CXLIII. To Sir G E o R G E V i l l i e r s,

SIR,

TH E King giveth me a noble choice j and you are the man my heart
ever told me you were. Ambition would draw me to the latter part

of the choice ; but In reipeft of my hearty wiOies, that my Lord Chancellor

may live long ; and the fmall hopes I have, that I fliall live long myfelf 5 and
above all, becaufe I;fee his Majefly 's fervice daily and inflantly bleedeth; to-

wards which, I perfuade myfelf (vainly perhaps, but yet in mine own thoughts

firmly and conftantly) that I fhall give, when I am of the table, fbme effec-

tual furtherance, (as a poor thread of the labyrinth, which hath no other

virtue, but an united continuance, without interruption or diftradion ;) I

do accept of the former to be counfellor for the prefent, and to give over

pleading at bar; let the other matter reft upon my proof, and his Majefty's

pleafure, and the accidents of time. For to fpeak plainly, I would be loth

that my Lord Chancellor, to whom I owe moft after the King and your felf^

(hould be locked to his fuccefTor, for any advancement or gracing of me. So
I ever remain

Tour true and mojl devoted, and mojl obligedJervani-,

Jane 3.161^,; Fr. BaCON;

exLiv.
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CXLIV. To Sir G e o r g e V i l l i e r s.

SIR,
TT Send his Majefty a draught of the ad of council concerning the judges

I letter, penned as near as I could to his Majefly's inftrudions received in

your prefence. I then told his Majefty my cnemory was not able to keep way

with his ; and therefore his Mijelly will pardon me ibr any oniifhons or er-

rors and be pleafed to fipply and reform the fame. I am preparing lome

other materials for his MaicRy's excellent hand, concerning bufinefs that is

coming on : For fince his Majefty hath renewed my heart wiihln me, me-

thinks I fliould double my endeavours-. God ever prelerve and prolp^r you.

I reft,
, ,

Tour mojl de-voted mid boiinden fervanty

June 12. 1616. Fr. Bacon*

CXLV. Touching the Commendams.

•f-At Whitehall the fixih of Jtme, yimo 1616.

Prefent the K I N G's M A J E S T Y.

Lord Archbifhop of Cant. Lord Wotton.

Lord Chancellor. Lord Stanhope. i

Lord Treafurer. Lord Fenton.

Lord Privy Seal. Mr. Vice-Chamberlain.

Lord Chamberlain. Mr. Secretary PVinwood.

Duke of Lenox. Mr, Secretary Lake,

Lord Zouche. Mr. Chancellor of the Exxhequer. \

Bifliop of Winton. Mafter of the Rolls.

Lord Knollp,

I S Maiefty having this day given order for meeting of the council, and

that all the judges (being twelve in number) fhould be fent for to be

preient j when the lords were fat, and the judges -ready attending, his Ma-
iefty came himfelf in perfon to council, and opened to them the caufe ofthat

aflembly ; which was, that he had called them together concerning a qi:eftion

that had relation to no private perfon, but concerned God and the King, the

power of his crown, and the ftate of this church, whereof he was protedtor;

and that there was no fitter place to handle it, than at the head of his coun-

cil-table : that there had been a queftion pleaded and argued concerning Co7n-

mendatm ; the proceedings wherein had either been mifreported or miihandled ;.

for his Majefty a year lince had receiv'd advertifements concerning the caufe

in two entrances, by fome that intrenched into his prerogative royal, in the

general povver of granting Commendams ; and by others, that the doubt reft-

ed only upon a fpecial nature of a Commeudam, fuch as in refped: of the in-

con"-ruity and exorbitant form thereof, might be queilioned widiout impeach-

ing or weakening the general power of all.

\VnEREUPON his Majefty willing to know the true ftate thereof, com-
• D. Riifon, manded the Lord * Biftiop of JVincheJler, and Mr. Secretary VVinii-ood to be

who died .
...-->.

June 18. ' \ This is tlie aft of council referred to in the preceding letter, and drawn up by Sir Fr. Baccn; wkich,

1616. being written in a fair manner, I accidentally bought, and have corrcfted. If any errors remain, as I believe

the reader will think there doth ; it is becaufe I had no opportunity to perufe the council-books. Stephens.

prefent
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prcfent at the next argument, and to report the ftate of the qiieflion and
proceeding to his Majelly. But Mr. Secretary Winiaood being abfciit by oc-

cafion, the Lord of Wincheftcr only was prcfent, and made information to his

Majefty of the particulars thereof, which his Majefty commanded him to re-

port to the board. Whereupon the Lord of IVtnchefter flood up and faid,

that Serjeant Chibornc, who argued the caufe againll the Comvicndams^ had
maintained divers pofitions and aflertions very prejudicial to his Majefty's pre-

rogative royal ; as firft, that tlie tranflation of bidiops was againft the canon

law ; and for authority vouched the canons of the council of Sardis ; that

the King had not power to grant Comtncndams, but in cafe of necefllty ; that

there could be no neceirity, becaufe there could be no need, for augmenta-
tion of living : for no man was bound to keep hofpitality above his means

;

befides many other parts of his argument tending to the overthrow of his Ma-
jefty's prerogative in cafe of Conunendams.

The Lord of /^/Vzc/i^^rr having made his report, his Majcfty refumed his

former narrative, letting the lords know, that after the Lord of Winton had
made unto his Majefty a report of that which pafl'ed at the argument of the

caufe, like in fubftance unto that which now had been made ; his Majefly

apprehending the matter to be of fo high a nature, commanded his attorney-

general to fignify his Majefty's plcafure unto the Lord Chief Juftice ; that in re-

gard of his Majelly's moft weighty occafions, and for that his Majefty held

it neceffary upon the Lord of lVintoii% report, that his Majefty be firft con-

fulted with, before the judges proceed to argue it ; therefore the day appoint-

ed for the judges argument, fhould be put off till they might fpeak with his

Majefly, and this letter of his Majefly 's Attorney was, by his Majefly's com-
mandment, openly read as foUoweth, in baec verba.

My Lord,
ce T T is the King's exprefs pleafure, that becaufe his Majefly's time would
- not ferve to have conference with your lordfliip and his judges, touch-

*' ing the caufe of Commendams, at his laft being in town ; in regard of his

" Majefly's other moft weighty occafions j and for that his Majefly holdeth
" it neceffary, upon the report which my Lord oiWinchefier, (who was pre-

" fent at the lafl arguments by his Majefty's royal commandment) made to

" his Majefly, that his Majelly be firfl conlulted with, ere there be any far-

*' ther proceedings by arguments by any of the judges, or otherwife ; there-

" fore tliat the day appointed for the farther proceedings by arguments of
*' the judges in that cafe, be put off till his Majeffy's farther pleafure be known,
" upon confulting with him. And to that end that your lordfliip forthwith
*' fignify his commandment to the refl of the judges, whereof your lord-

" Ihip may not fail : and fo I leave your lordfhip to God's goodnefs.

This Thurfday afternoon, 2o/^r lovltiff friend to Command.

r R. iSA CON.

That upon this letter received, the Lord Chief Juflice returned word to his

Majefty's faid attorney by his fervant ; that it was fit the reft of his brethren

fhould underftand his Majefty's pleafure immediately by letters from his faid

attorney to the judges of the feveral benches, and accordingly it was donej

whereupon all the faid judges affembled, and by their letter under their hands

certified his Majefty, that they held thofe letters, importing the fignification

aforefaid to be contrary to law, and fuch as they could not yield to the fame

Vol. IV. 7Y by
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by their oath ; and that thereupon they had proceeded at tlie d /, and d!\d

now certify his Majefty thereof; which letter of the judges his M^jcr:y u^fo

commanded to be openly read, the tenor whereof fbliov/cth, in haec 'otrm. '

Mojl dread and mojl gracious Sovereign;

" T T may pleafe your moft excellent Majefty to be adveriifed, that this let-

"
J[_

ter here inclofed was delivered unto nie your Chief JuOite 00 iLurjday
"

laft in the afternoon, by a fervant of your Majefly's Attorncy-Ger.eral^ ar.d
"

letters of like cffedl were on the day following lent from him by his fervjut
"

to us your Majefly's jufticcs of every of the courts at IVeJimnjier . We are and
"

ever will be ready withal! faithful and true hearts, according to ourbqunden
"

duties, to ferve and obey your Majefty, and think our lelves mofl: hapj-y to
" fpend our times and abilities to do your Majeliy true und fauhl'ul fervice
"

in this prefent cafe mentioned in this letter. What information hath, been
*' made unto you, whereupon Mr. Attorney doth ground his letter frorn tfjc

"
report of the Bifliop of Winton^ we know not ; dii^ we know, that the true

" fubflance of the caufe fummarily is thus ; it confifleth principally upon the
" conflrudion of two a6ls of parliament, the one of the twenty r.fth year of K.
" Edw. III. and the other of the twenty hfth year ofK. J:^^;?. VIII. whereolf
" your Majefly's judges upon their oaths, and according to their befl kiiow-
" ledge and learning, are bound to deliver their true underflanding faithful-
*'

ly and uprightly; and the cafe between two for private inte- it and inhe?-

*'
ritance earneflly called on for juftice and expedition. We hoL! it oiii- duty

*'
to inform your Majefty, that our oath is in thefe exprefs words, that in cafe

" any letters come unto us contrary to law, that we do nothij.^; by fuch let-
*'

ters but certify your Majcfly thereof, and go forth to do the law,' notw-ith-
*' flanding the fame letters : we have advifedly confidered of the faid letter

*' of Mr. Attorney, and with one confent do hold the fame to be contrary to
" law, and fuch as we could iK)t yield to the fame by our oatJi, aflliredly

" perfuading our felves that your Majefty being truly informed, that it fland-^

" eth not with your royal and juft plcafure to give way to them : And know-
" ing your Majefty 's zeal to juflice to be moll renowned, tiierefore we have
" according to our oaths and duties, at the very day prefxed the laft terni,

" proceeded, and thereof certified your Majefty ; and lliall ever pray to the
" Almighty for your Majefty in all honour, health and happinefs long to reign
"^' over us.

Serjeant's Inn, Edw. Coke. Henry Hobart, Law. Tmifteld, Pef. Warlmrtdn,
^^ P' ' '

•

George Snigge, Ja. Aitha?n, Ed. Bromley, J'^^n Croie^

Humphry Winche, 'John Dodderidge, Augujtifie Nicclhy

Robert Houghton.

His Majefty having confidered of this letter, by his princely letters return-

ed anfwer, reporting himfelf to their own knowledge and experience whst
princely care he hath ever had fince his coming to the crown, to have juftioe

duly adminifter'd to his fubjeds, with all polfible expedition ; and how faf he

was from crofting or delaying of juftice, when the intereil of any private

perfon was queftioned : But on the other fide expreffing himfelf, that whertf

the cafe concerned the high powers and prerogatives of his crown, he would
not endure to have them wounded through the fides of a private perlbn

;

admonilhing them alfb, laftly, of a cullom Luely entertained, of a gre:»ter

boldnefs to dilpute the high points of hi? Majefly's prerogative in a pojnalar

•* I and
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and unlawful liberty of argument more than in former times : And making
them perceive alfo how weak and impertinent the pretence of ulJc^ution of
their oath was in a cafe of this nature, and how well it might Jiave been
fparedj with many other weighty poims in the laid letter contained ; Which
letter alfo by his Majefly's appointment and commandment was pubhckl/
read in haec verba.

panics Rex.

" 'nr^RUSTY and well-beloved counfcllors, and trufly and wcll-belo-
" J_ ved, we greet you well. We perceive by your letter, that you
*' conceive the commandment given you by our Attorney-General in our name
" to have proceeded upon wrong information: But if you 11(1 to rcmcnjber
*' what princely care we have ever had fince our coming to this crown to
" fee juftice duly admiuifter'd to our fubjedts, with all polFible expedition

j

" and how fir we have ever been from urging the delay thereof in any fort,

" you may fifely perfuade yourlelves that it was no fmall reafon that moved
" us to fend you that dircdion : You might very well have fpared your la-
" hour in informing us of the nature of your oathj for altho' we never flu-
" died the common law of Enghimi, yet are we not ignorant of any points
" which belong to a King to know : We are therefore to inform you here-
" by, that we are far from crolllng or delaying any thing which may belon'^
" to the interefl: of any private party in this cafej but we cannot be con-
" tented to fufxer the prerogative royal of our crown to be wounded through
" the fides of a private pcrfon : We have no care at all which of the partie;^

" fliall wiii his procefs in this cafe, fo that right prevail, and that jufiice be
" truly adminifter'd. But on the other fide, we have reafon to forefee that
" nothing he done in this cafe which may wound our prerogative in o-enc-

" ral ; and therefore fo that we may be fure that nothing fliall be debated
" amongft you which may concern our general power of giving Cowmea-
" dams, we defire not the parties to have one hour's delay ofjufiice ; but
" that our prerogative fliould not be wounded in that regard for all times
" hereafter upon pretext of private perfons interelf, we fent you that direc-

" tion ; which we account as well to be wounded if it be publickly di'pu-
" ted upon, as if any fentence were given againfl: it : We are therefore to ad-
" monifli you, that fince the prerogative of our crown hath been more bold-
" ly dealt withal in Wejlminjier-hall, during the time of our reign, than ever
" it was before in the reigns o^ divers princes immediately preceding us^

." that we will no longer endure that popular and unlawful liberty ; and thcre-
'' fore we were jullly moved to fend you that diredion to forbear to me-r^^lj

" in a caufe of (o tender a nature, till we had farther thought upon it. We
" have caufe indeed to rejoice of your zeal for your fpeedy execution of ju-

" flice; but we would be glad that all our fubjedls might fo find the fruits

" thereof, as that no pleas before you were of older date than this is. But
" as to your argument, which you found upon your oath, you give our pre-

*^ deceflbrs, who firfl: founded the oath, a very charitable meaning, in per-

'

" verting their iiitention and zeal to juftice, to make a weapon of it to. ufc

*' againft their fucceilbrs : For although your oath be, tliat you lliall not de
*' lay jufiice between any private perfons or parties, yet was it not meant
^* that the King Ihould thereby receive harm, before he be forewarned thereof)

" neither can you deny, but that every term you v/ill out of your own, dif-

" cretions, for reafons known unto you, put oft either the hearing or dcter-

" tnining of any ordinary caufe betwixt private perfons till the next term
" fbllgwirig.

'>
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" following. Our pleafure therefore is, who are the head and fountain of
" jnftice under God in our dominions, and we out of our abfolute power
*' and authority royal do command you, that you forbear to meddle any far-

*' ther in this plea till our coming to town, and that out of our own mouth
'* you hear our pleafure in this bufinefs ; which we do out of the care we
" have, that our prerogative may not receive an unwitting and indiredl blow;
*' and not to hinder juflice to be adminiftcr'd to any private parties, which
*' no importunities fliall perfuade us to move you in. Like as, only for the
*' avoiding of the unreafonable importunity of fuitors in their own particular,

** that oath was by our predeceffors ordained to be minifter'd unto you: fo

** we wifh you heartily well to fare.

Pojlfcript. You fliall upon the receipt of this letter call our Attorney-Ge-

neral unto you, who will inform you of the particular points which we are

unwilling to be difputcd of in this cafe.

This letter being read, his Majefly refolved to take into his confideration

the parts of the judges letter and odier their proceedings in that caufe, and

the errors therein contained and committed ; which errors his Majefty did

fet forth to be both in matter and manner : In matter, as well by way of

omifTion as commiffion ; for omiffion, that it was a fault in the judges, that

when they heard a counfellor at the bar prefume to argue againfl: his Ma-
jefly's prerogative, which in this cafe was in effeil liis fupremacy, they did

not interrupt and reprove fliarply that bafe and bold courfe of defaming or

impeaching things of fo high a nature by difcourfe ; efpecially iince his Ma-
jefly hath obferved, that ever fince his coming to the crown, the popular

fort of lawyers have been the men, that moft affrontedly in all parliaments

have trodden upon his prerogative j which being mofl contrary to their vo-

cation of any men, fince the law or lawyers can never be refpedled, if the

King be not reverenced. It doth therefore befl become the judges of any,

to check and bridle fuch impudent lawyers, and in their feveral benches to

difgrace them that bear fo little refpedl to their King's authority and prero-

gative : That his Majelfy had a double prerogative, whereof the one was

ordinary and had relation to his private intereft, which might be, and was

every day, difputed in Wefiminjler-hall ; the other was of an higher nature,

referring to his fupreme and imperial power and fovereignty, which ought

not to be difputed or handled in vulgar argument: But that of late the courts

of the common law are grown fo vaft and tranfcendent, as they did both

meddle with the King's prerogative, and had incroached upon all other

courts of juftice ; as the high commiffion, the councils eftabliflied in Wales

and at Yofk^ the court of requefts.

Concerning that which might be termed commiffion, his Majefly took

exception at the judges letter both in matter and form : For matter, his Ma-
jefly plainly demonflrated, that whereas it was contained in the judges let-

ter, that the lignification of his Majefty's letter as aforefaid was contrary to

law J and not agreeable to the oath of a judge, that could not be : Firfl,

for that the putting off any hearing or proceeding upon any juft or neceflary

caufe, is no denying or delaying of juftice, but wifdom and maturity of pro-

ceeding ; and that there cannot be a more jufl and neceflary caufe of flay,

than the confulting with the King, where the caufe concerns the crown j

and that the judges did daily put off caufes upon lighter occafions ; and like-

wife his Majefly did defire to know of the judges, how his calling them to

«onfult with him was contrary to law, which they could never anfwer unto,

^ ~" Secondlv,
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Secondly, That it was no bare fuppofition or furmife, that this caufe

concerned the King's prerogative j for that it had been diredlly and plainly

difputed at the bar ; and the very difputing thereof in a publick audience, is

both dangerous and diihonourable to his Majefty,

Thirdly, That the manner of the putting off that which the King re-

quired, was not infinite nor long time, but grounded upon his Mojefty's

weighty occafions, which were notorious; by reafon whereof he could not
fpeak with the judges before the argument ; and that there was a cer-

tain expectation of his Majefty's return at Whitfuntide: And likewife that

the caufe had been fo lately handled and argued, and would not receive

judgment by the Eajler term next, as the judges themielves afterwards con-
feffed.

And afterwards, becaufe there was another juft caufe of abfence for the
two Chief Juftices, for that they ought to have affifled the Lord Chancellor

the fame day in a great caufe of the King's, followed by the Lord llunfdon

againll: the Lord William Hoivard in chancery ; which caufe of the Kuig's,

efpecially being fo worthy, ought to have had precedency before any caufe

betwixt party and party. Alfo where it was contained in the judges letter

that the caufe of Commendams was but a caufe of private interell between
party and party, his Majefty fhewed plainly the conti-ary ; not only by the

argument of Serjeant Chihorne, which was before his commandment, but by
the argument of the judges themfelves, namely Juftice Nicolls which was
after j but efpecially fince one of the parties is a bifhop who pleaded for the

Commendafm by the virtue of his Majefly's prerogative.

Also whereas it was contained in the judges letter, that the parties called

upon them earneftly for juftice, his Majefly conceived it to be but pretence ;

urging them to prove that there was any follicitation by the parties for expe-

dition, otherwife than in an ordinary courfe of attendance j which they could

could not prove.

As for the form of the letter, his Majefly noted, that it was a new thing,

and very indecent and unfit for fubjedfs to difobey the King's commandment,
but mofi of all to proceed in the mean time, and to return to him a bare

certificate ; whereas they ought to have concluded with the laying down and

reprefenting of their reafons modeftly to his Majefly, why they Ihould pro-

ceed J and fo to have fubmitted the fame to his princely judgment, expeding

to hear from him whether they had given him fatisfidtion.

After this his Majefty's declaration, all the judges fell down upon their

knees, and acknowledged their error for matter and form, humbly craving

his Majefty's gracious favour and pardon for the fame.

Bu T for the matter of the letter, the Lord Chief Juftice of the King's-bench

enter'd into a defence thereof; the effed: whereof was, that the ftay requi-

red by his Majefty was a delay of juftice, and therefore contrary to law and

the judge's oath ; and that the judges knew well amongft themfelves, that

the cafe (as they meant to handle it) did not concern his Majefly's prero-

gative of granting of Commendafm : And that if the day had not held by

the not coming of the judges, the fuit had been difcontinued, which had

been a failing of juftice, and that they could not adjourn it, becaufe Mr, At-

torney's letter mentioned no day certain, and that an adjournment mufl al-

ways be to a day certain.

Unto which anfwer of the Chief Juftice, his Majefty did reply; that for

the laft conceit it was mere fophiftry, for that they might in their difcretions

have prefixed a convenient day, fuch as there might have been time for them to

Vol. IV. 7 Z confult
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confuk with his Majefly before, and that his Mitjcfty left that point of form

to thcmfeh'es.

And for tliat other point, that they fliould take upon them peremptorily

to difcern whether tlic plea concerned tlie King's prerogative, without eon-

fulting with Iiis Majefty firfl,. and ijiforming his princely judgment, was a

thing prepofterous ; for that they ought firll: to have made that appear to his

Majefty, and fo to have given him aflurauce thereof upon confulting with

him.

An ID for the matter, that it fliouId be againft the law and againlt their

oath, his MajeJiy faid he had fpoken enough before; luito which the Lord

Chief Juftke in effed had made no anfwer, but only infilled upon the former

opinion ; and therefore the King required the Lord Chancellor to deliver his

opinion upon that point, whether the flay that had been required by his

Ma'iefly were contrary to law, or agitinil the judges oath.

The Cliancellor Itood up and moved his Majefly, that becaufe this qne^

ftion had relation to matter of law, his Majefty vioidd be informed by his

karned counfel firft, and they firft to deliver their opinions, which his Ma-
jefty commanded them to do.

Whereupon his Majefty's Attorney-General gave his opinion, that the

putting oft' of the day in manner as was required by his Mijefty, to his un-

derftanding was v/ithout all fcruple no delay of juftice, nor danger of the

judges oath ; infilling upon fome of the reafons which his Majefty had for-

merly opened, and adding that the letter he had formerly written by his

Majefty's command, was no imperious letter ; as to fay his Majefty for cer-

tain caufes, or for caufes known to himielf, would have them put off the

day, but fairly and plainly exprelTed the caufes unto them ; for that the

King conceived upon my Lord of PFinto7i^s report, that the caufe concerned

him ; and that his Majeify would have willingly fpoken with them before,

but by reafon of his important bufinefs could not ; and therefore required a

ttay till they might conveniently fpeak with him, which they knew could

not be long. And in conclufioii of his fpeech wiflied the judges to confider

ferioufiy with themfelves, whether they were not in greater danger of breach

of their oaths by the proceedings than they would have been by tlieir ftay ^

for that it is part of their oath to counfel his Majefty when they are called;

and if they will proceed lirft in a bufinels whereupon they are called to coun-

fel, and will counfel him when the matter is paff, it is more than a fimple

retufal to give him counfel ; and fb concluded his fpeech, and the reft of the

karned counfel confented to his opinion.

WherhupoxM the Lord Chief Juftice of the King's bench anfwering no-

thing to the matter, took exception that the King's counfel learned ftiould

plead or difpute with the Judges j for he faid they were to plead before Judges,

and not to difpute with themi Whereunto the King's Attorney replied, that

he found that exception ftrange ; for that the King's learned counfel wei-e

by oath and office, and much more \vhen they had the King's exprefs com-
mandment, without fear of any man's face, to proceed or declai'e againft

any the greateft peer or fubjedl of the kingdom ; and not only any fubjed:

in particular, but any body of fubjedls or perfons, were they judges, or were
they of an upper and lower houfe of parliament, in cafe they exceed the li-

mits of their authority, or took any thing from his Majeffy's royal power or

prerogative ; and' fo concluded, that this challenge, and that in his Maje-
fty's prcfence, was a wrong to their places, for which he and his fellows

did appeal to his Majefty for reparation. And thereupon his Majefty did

3 affirm.
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afHrm, tljat it was their duty fo to do, and that he would maintain them
tlierein, and took occalion afterward again to ipcak of it ; for when the Lord
Chief Juftice fiid lie would not difp'ite witli his Majefty, the King replied,

that the judges would not dilpate wiih iiini, nor his learned counlel miti;ht

not difpute with them ; lo whether they did well or ill, it mull not be dil-

pu ted.

After this the Lord Chancellor declared his mind plainly and clearly, that

the ftay that had been by his Majelly required, was Jiot againft the law, nor

a breach of the judges oath, and required that the judges oath itfelf might
be read out of the Itatute, which was done by the King's Sollicitor, and all

th2 words thereof weighed and conlidcred.

Thereupon his Majefly and the lords thought good to allc the judges

feverally their opinions ; the queftion being put in this manner : Whether if

at any time, in a cafe depending before the judges his Majefty conceived it

to' concern him eiti)er in power or profit, and thereupon required to confult

with them, and that they iliould Hay proceedings in the mean time, they

ought not to Itay accordingly ? They all (the Lord Chief Juftice only except-

ed) yielded that they would, and acknowledged it to be their duties fo to

do ; only the Lord Chief Juftice of the Kiug's-bench faid for anfwer, that

when the cafe iliould be, he would do that which fhould be fit for a judgd

to do. And the Lord Chief Juftice of the Common-pleas, who had aft'ented

vvith the reft, added, that he would ever truft the juftice of his Majefty's

commandment. After this was put to a point, his Majefty thought tit, in

refpedt of the farther day of argument, appointed the Saturday following for

the Commendams, to know from his judges what he might expeft from them
concerning the lame. Whereupon the Lord of Canterbury breaking the cafe

into Ibme queftioiis, his Majefty did require his judges to deal plainly with

him, whether they meant in their argument to touch the general power

o( ^rsLUting Commefiilams, yea or no? Whereupon all the faid judges did pro-

mife and afliire his Majefty, that in the argument of the faid cafe of Com-
inendams, tliey would fpeak nothing which fliould weaken or draw into

doubt his Majefty's prerogative for granting of them ; but intended particu-

larly to infift upon the points of lapfe and other judicial points of this Cafe,

whidh they conceived to be of a form differing from all other Commendams
which have been praftifed.

The judges alfo went farther, and did promife his Majefty, that they

would not only abftain from fpeaking any thing to weaken his Majefty's pre-

rogative of Comnjendams, but would diredtly and in plain terms aftirm the

feme, and correft the et'roneous and bold fpeeches which had been ufed at

the bar in derogation thereof.

Also the judges did in general acknowledge and profeis with great for-

wai'dnefs, that it was their duty, if any counfellor at the law prefumed at

any time to call in queftion his Migefty's high prerogative, that they ought

to reprehend them- and fileiice them; and all promifed fo to do hereafter.

Lastly, the two judges that were tlien next to argue, Mr, Juftice Dod-
deridge^ and Mr. Juftice //^/«C/6 opened themfelves unto his Majefty thus far j

tliat they would infift chiefly upon the lapfe, and fome points of uncertainty,

repugnancy, and abfurdity, being peculiar to this Conimendam ; and that they

would Ihew their dillike of that which had been faid at the bar, for the

weakening of the general power j and Mr, Juftice Dodderidge laid he would
conclude for the King, that the church was void and in his Majefty's gift

;

he alfo faid that the King might give a Commendam to a bifliop either before

, . or
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or after his confecration, and that he might give it him during his life, or for

a certain number of years.

The judges having thus far fubmitted and declared themfelves, his Majefty

commanded them to keep the bounds and limits of their feveral courts, not

to fuffer his prerogative to be wounded by ralh and unadvifed pleading before

them, or by new invention of law : for as he well knew the true and ancient

common law is the mofl: flivourable for Kings of any law in the world ; fo he

advifed them to apply their fludies to that ancient and beft law, and not to

extend the power of any other of their courts beyond their due limits ; fol-

lowing the precedents of the beft ancient judges in the times of the beft go-

vernment ; and that then they might aflure themfelves that he for his part in

his protedlion of them, and expediting of juftice, would walk in the fteps

of ancient and beft Kings. Whereupon he gave them leave to proceed in

their argument.

When the judges were removed, his Majefty that had forborn to afk the

voices and opinions of his council before the judges, becaufe he would not

prejudicate the freedom of the judges opinion, concerning whether the ftay

of proceedings that had been by his Majefty required, could by any con-

ftrudtion bethought to be within the compafs of the judges oath (which they

had heard read unto them) did then put the queftion to his council ; who all

with one confent did give opinion, that it was far from any colour or fhadow
of fuch interpretation, and that it was againft common fenfe to think the

contrary, efpecially fince there is no mention made in their oath of delay of

juftice, but only that they fliould not deny juftice, nor be moved by any of

the King's letters, to do any thing contrary to law or juftice,

G.Cafit. 'Tfjo.Elkfmere^Ca.nc. Th. Suffolk, E.WorceJier, Pem-
broke, Nottingham, Lenox, W. KjioUys, John Digby, Ralph Win-
ivoody Tho. Lake, Fulke Grevil/e, Jul. Caejar, Fra. Bacon.

CXLVI. To SIfGeoiige Villiers.

SIR,

I
Do think you may do your felfhonour, and that which is more, do a good

work ; if you will aflift and perfed: a motion begun, (and that upon a good

ground, both of fubmiffion and conformity,) for the reftoring of Doftor Burgejs

to preach * ; and I wifti likewife, that if Grays-Inn ftiould think good (after

he is free from the ftate,) to choofe him for their preacher, his Majefty ftiould

not be againft it : for certainly we ftiould watch him well if he ftiould fly

forth ; fo as he cannot be placed in a more fafe auditory. This may feem a

trifle, but I do afilire you I do fcarce know a particular, wherein you may
open more honeft mouths to fpeak honour of you, than this. And I do ex-

tremely defire there may be a full cry from all forts of people, (efpecially th©

beft,) to fpeak, and to trumpet out your commendations, I pray you take it

to heart, and do fbmewhat in it. I reft.

Tour devoted and boundenfervant^

June 12.16.6. Fr. Bacon.

• Soon after this date Doftor Burgtft was prefented to the parfonage of Sutton-Colfield in fTar^-id-

Jhire. In 1620 he attended Sir florae T/zf VDX(>t\it Palatinatt, when that noble general conduaed

thither a gallant regiment, the largeft for number, and greatelt for quality, (being much compofed

•f gentlemen) that had been feen. Stifhent,

CXLVII.
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CXLVII. To Sir George ViLLiERS.

SIR,
THERE is a particular wherein I think you may do your felf honour,

vvliich as I am informed hath been laboured by my Lady of Bedford
\\^

and put in good way by the Bilhop of Bath and Wells -j-, concerning there-

floring to preach of a famous preacher, one Doftor Burgejs ; who, though
he hath b^cn lilenced a great time, yet he hath now made fuch a fubmiliion

touching his conformity, as giveth fatisfaition. It is much defired alfo by
Grays-Inn (if he Ihall be free from the ftate,) to chufe him for their preacher :

and certainly it is fifcr to place him there, than in another auditory, becaufe

he will be well watched, if he iliould any ways fly forth in his fermons beyond
duty. This may ieem a trifle, but I do allure you, in opening this man's

moutli to preach, you fliall open very many mouths to fpeak honour of you j

and I confcfs I would have a full cry of puritans, of papifls, of all the

world to fpeak well of you j and befides I am perfuaded, (which is above all

earthly glory) you Hull do God good fervice in it. I pray deal with his

Majelty in it, I reft,

Tour devotedand boundeyifervant

^

juneij. 1616. Fr. Bacon.

.

ij
My Lady of BcJ/ord, fo much celebrnted by Doftor Donne, and Sir WllUaTn Temple, ('or the ad-

mirable cliipofKicn of her garden.it Moor-Park, was iifter and coheir to the laft Lord Harrington

cf Exton ; who dying in the entrance of the year 1614, and the 2zd of his age, revived in the na-

tion the I'enfe it had of the lofs of Prince Henry, as being a young nobleman of great hope; and piety.

This lady difpofed of much of the ellate (he had from her brother ; felling Burley upon the hill

in the county ot Rutland, to the then Marquis of Buckingham, where he afterwards adorned the feat

with noble ftruftures, which were deftroy'd in the time of our civil wars. But this place has now
recover'd its ancient fplendour at the expence, and by the diredtion of its prefent Lord the Earl of
Nottiniria?n. Stephens.

f This bifhop was fifth fon to Sir Edxvard Montague, and brother to Ediuarii the firft Lord Monia'

gue oi Boughton , a prelate of great learning and eloquence, and very munificent ; and by forae called

iiing Jameii ecclefiaflical favourite. In 161 6 he was tranflated to IVinchefter, and dying in two
years time, he was buried in the body of the Abbey-Church of Bath, which with great coil and care

he had preferved from the ruins, which time and negleft were bringing upon it. Stephens,

From the Original.

CXLVIir. ToSir George Villiers.*

SIR,

I
Send you inclofed a warrant for my Lady of So}?2erfefs pardon, reformed

in that main and material point, of inferting a claufe [that iTie was not

a principal, but an acceffary before the £i6t, by the infhgation of bafe perfons.j

Her friends think long to have it difpatched, which I marvel not at, for

that in matter of life, moments are numbred J.

I do more and more take contentment in his Majefty's choice of Sir Oli-

'ver St. John, for his Deputy of Ireland, linding, upon divers conferences with

him, his great fufficiency ; and I hope the good intelligence which he pur-

pofeth to hold with me, by advertifements from time to tim.e, ihall work a

good effe6t for his Majefty's fervice.

•J:
Of the trial and conviftion of the Countefs o( Sornerfet, for being accelTary to the marder of Sir

Thomas Overbury, an account may be feen in the Introduiflion to Sir Francis Baceni letters and me-

moirs ; but the Lord High Steward, and the Peers, obferving that there had been fatisfaftion made-

to juflice, that (he had been (educed by bafe perfons, and that ihe had freely confeffed her crime, in-

terceded with the King for her pardon.

Vol. IV. 8 A I
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I am wonderful dcfirous to fee tliat kingdom flourini, bccaufe it is the

proper work and glory of his Majefty and his times. And his Majeily muv
be pleafed to call to mind, that a good while fince, when the great rent and
divifions were in the parliament of Irelmid, I was no unfortunate remem-
brancer to his Majelty's princely wifdom in that bufincfs. God ever keep yout

and prolper you.

Tour true ajid mojl devoUd and boundcn Servaiif,

^ J"'y i6!«. Yk. Bacon.

From the Original.

CXLIX. To Sir G E o R G E V i l l i e r s.*'

I

SIR,
Think I cannot do better fervice towards the good eflate of the king-

dom of Ireland, than to procure the King to be well ferved in the emi-

nent places of law and juftice : I fhall therefore name unto you for the At-
torney's place there, or for the Solicitor's place, if the new Solicitor H-inll go-

up, a Gentleman of mine own breeding and framing, Mr. Edu-ard IVyrthing-

ton of Grays-I?jn ; he is born to eight hundred pounds a year ; he is the el-

defl: foa of a moil fevere jufticer, amongfl: the recufants of LancaJlAre, and

a man moft able for law and fpeech, and by me trained in the King's caufes.

My Lord Deputy, by my dclcription, is much in love with, the man, I

hear my Lord of Canterbury, and Sir Ikomas Laque, fliould name one Sir

yohn Beare, and fome other mean men. This man I commend upon my
credit, for the good of his Majefty's fervice. God ever preferve and profper

you. I refl^

Toicr mojl devoted, and moji bounden feri-ant,

1 July .6i6. Fr. Bacon,

CL. To Sir George Villi ers, about /rZ/Z' affairs.

SIR,
BECAUSE I am uncertain whether his Majefly will put to a point

fome refolutions touching Ireland, now at IVindjbr j I thought it my
duty to attend his Majefly by my letter, (and thereby to fupply my abfence)

for the renewing of fome former commiffions for Ireland, and the framing of
a new commiffion for the wards and the alienations, which appertain proper-

ly to me as his Majefly 's Attorney, and have been accordingly referred by the

lords. I will undertake that they are prepared with a greater care, and bet-

ter application to his Majefty's fervice in that kingdom, than heretofore they

have been j and therefore of that I fay no more. And for the inftrudlions of
the new deputy, they have been fet down by the two fecretaries, and read

to the board j and being things of an ordinary nature, I do not fee but they

may pafs.

But there have been three propofitions and counfels which have been ftir-

red, which feem to me of very great importance ; wherein I think my felf

bound to deliver to his Majelty my advice and opinion, if they fliouId now-

come in quefhon.

The firfl is, touching the recufant magiflrates of the towns of Ireland^

and the commonalties themfelves their eledors, what fhall be' done ? Which
1 conful-
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confultaiion arijcth from tlie late advertifements of the two Lords Juftices,

upon the iiiftaiicc of tlic two towns, Limerick and Kilketmy \ in which ad-

vertifements tliey reprefent the danger only, without giving any light for the

remedy ; rather warily for themfelves, than agreeably to their duties and
places.

In this point I humbly pray his Majefty to remember, that the refufal is

not of the oath of allegiance, (which is not enaded in Ireland;) but of the

oath of fupremacy, which cutteth deeper into matter of confcicnce. Alfo,

that his Majefty will, out of the depth of his excellent wiidom and provi-

dence, think, and, as it were, calculate with himlelf, whether time will make
more for the caufe of religion in Ireland, and be ftill more and more propi-

tious .; or whether deferring remedies will not make the cafe more difficult.

For if time give his Majefty advantage, what needeth precipitation to ex-

treme remedies ? But if time will make the cafe more defperate, then his Ma-
jefty cannot begin too foon. Now, in my opinion, time will open and faci-

litate things for reformation of religion there, and not Ihut up or lock out the

fame. For tirft, the plantations going on, and being principally of proteftants,

cannot but mate the other party in time ; alfo his Majefty's care in placing

good bidiops and divines, in amplifying the college there, and in looking to

the education of wards and the like ; as they are the moft natural means,

fo are they like to be the moft efteftual and happy for the weeding out of

popery, without ufing the temporal fword : fb that, I think, I may truly con-

clude, that the ripenefs of time is not yet come.

Therefore my advice in all humblenefs is, that this hazardous courfe of

proceeding, to tender the oath to the magiftrates of towns, proceed not, but

die by degrees. And yet, to preferve the authority and reputation of the

former council, I would have fomewhat done ; which is, that there be a pro-

ceeding to feizure of liberties ; but not by any ad; of power, but by ^10 war^
ranto, or Scire facias ; which is a legal courfe ; and will be the work of three

or four terms ; by which time the matter will fomewhat cool.

But I would not (in any cafe") that the proceeding (liould be with both the

towns, which ftand now in contempt, but with one of them only, choofing

that which ihall be thought moft fit. For if his Majefty proceed with both,

then all the towns that are in the like cafe will think it a common caufe j

and that it is but their cafe to-day, and their own to-morrow. But if his Ma-
jefty proceed with one, the apprehenfion and terror will not be fo ftrong ; for

they will think it may be their cafe as well to be fpared as profecuted : and

this is the beft advice that I can give to his Majefty in this ftrait ; and of this

opinion feemed my Lord Chancellor to be.

Tfi E fecond propofition is this : it may be his Majefty will be moved to re-

duce the number of his council of Ireland^ which is now almoft fifty, to twenty,

or the like number ; in refped the greatnefs of the number doth both embafe

the authority of the council, and divulge the bufinefs. Neverthelefs, I do

hold this propofition to be rather fpecious and folemn, than needful at this

time ; for certainly, it will fill the ftate full of difcontentment ; wliich in a

growing and unfettled eftate ought not to be.

Th IS I could wifti ; that his Majefty would appoint a feled number of coun-

fellors there, which might deal in the improvement of his revenue, (being a

thing not fit to pafs through too many hands ;) and that the faid feleded num-
ber liiould have days of fitnng by themlelves, at which the reft of the coun-

cil ftiould not be prefent j which being once fettled, then other principal

bufinefs
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Ijufinefs of ftate may be handled at thofe fittings, and fo the reft begin to b^

difufed, and yet retain their countenance without murmur or difgrace.

Th e third propofition, as it is wound up, feemeth to be pretty, if it caii

keep promife ; for it is thus, that a mean^ may be found to re-inforce his

Majelty's army there by 500 or 1000 men; and that without any penny

encreaie of charge. And the means fliould be, that there fliould be a com-
mandment of a local removing, and transferring fome companies from on«

province to another ; whereupon it is fuppofed, that many that are planted

in houfe and lands, will rather lofe their entertainment than remove ; and
thereby new men may have their pay, and yet the old be mingled in th'i

country for the flrength thereof.

In this propoiition two things may be feared.: the one, difcontent of thofe

that lliall be put off; the other, that the companies fball be fluffed with Ti-

rones, inllead of l^eterani. I willi therefore that this propofition be well de-

bated ere it be admitted. Thus having performed that which duty binds

me to do, I conunend you to God's bell: prefervation,

Taur mojl devoted and boundenJervant

,

Gtrhambury, July 5. 1616. Fr. BaCON.

From the Original.

CLI. To the KING. ^

if niay pjeajeyoiir mojl excellent Majejly,

ACCORDING to your commandment, I fend Inclofed the preface to

the patent of creation of Sir George Villiers. I have not ufed any

glaring terms, but drawn it according to your Majefty's infiruftions, and

the note which thereupon I framed, and your Majefty allowed, with fome

additions which I have inferted. But I hope your Majefly will be pleafed to

corredt and perfed: it. Your Majefty will be alfo pleafed to remember, that

if the creation ftiall be at Roughford, your pleafiire and this draught be fpecr

dily returned ; for it will afk a fending of the bill for your Majefty's figna-

ture, and a fending back of the lams to pafs the leals, and a fending there-

upon the patent itfelf : fo it muft be twice fent up and down before the day.

God evermore preferve your Majefty.

Tour Majejly's mojl devoted and mojl bounden fervant,

28 July 1616. Fr. Bacon,

CLII. To Sir George Villiers, on fending his bill for

Vifcoimt.

SIR,

I
Send you the bill for his Majefty's fignature, reformed according to his

Majefty's amendments, both in tlie two places, (which, I afiTure you,

were both altered with great judgsnent ;) and in the third place, which his

Majefty termed a queftion only. But he is an idle body that thinks his Ma-

jefty aflvs an idle queftion ; and therefore his Majefty's queftions are to be

knfwered, by taking away the caufe of the queftion, and not by replying.

For

'
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For the name, his iMajefly's will is a law in thole things; and to fpeak

truth, it is a well-lbnnding and noble name, both here and abroad ; and be-
ing your proper name, I will take it for a good lign that you (liall give hc-
Bour to your dignity, and not your dignity to you. Therefore I have made
it Vitcount i^'/7//Vri ; and Ibr your barony, I will keep it for an earldom; for

though the other had been more orderly, yet that is as ufual, and bo:h alike

good in law.

For Roper's place *, I would have it by all means difpatchcd : And there-

fore I marvel it lingercth. It were no good manners to take the bufinefs out
ofmy Lord Treafurer's hands ; and therefore I purpofe to write to his lordfliip^

if I hear not from him firft by Mr. Deccomb. But if I hear ofany delay, you
will give me leave (efpecially fmcc the King named me,) to deal with Sir "John
Roper my felf ; for neither I, nor my Lord Trealurer, can daderve any "great

thanks of you in this bufinefs; confidering the King hath fpoken to Sir fohn
Roper, and he hath promifed ; and befides, the thing itfelf is fb reafonable, as

it ought to be as fbon done asfaid. I am now gotten into the country to my
houle, where I have fbme little liberty to think of that I would think of,

and not of that which other men hourly break my head withal, as it was at

London. Upon this you may conclude, that mofl of my thoughts are of his

Majefty; and then you cannot be far off, God ever keep you, and profper

you. I refl always

Tour true and moji defeated fervant,

Aug.s.i6i6. Fr. Bacon-.

* Sir 5'*^ Roper, who had for many years enjoyM the place of the Cbiif Ckyh for enroUivir of
fleaiia the court of King i-bcnch, elleeni'd to be worth about 4000 1. per atm. being grown old, was pre-

vail'd with to furrendcr it upon being created Lord •Tcfiiham, with a refervition of the profits theredf

to himfelf during life. Upon which furrender Sir George VilUrrs was to have tiie office granted to

tvo of his trullecs for their lives, as Carr Earl of Simerfi-t was to have had before. But the Cord Chief

Jxftice Coke not being very forward to accept of the furrgnder, or make a new grant of it upon thofe

t'.'rms, he was upon the 3d of O.'/o^r?- 1616, commanded to defill from the fervice of his place, ahd
at laft removed from it upon the 15th oi No-vemher folluwing. His fiicceflor Sir Henry Montagu,

third fon of Sir Eil'J-ard MoTita^u of Boughton in Korthamfhiilhire , Recorder of London, and King's

Serjeant, being more coraplaifant. Sir John Roper rcfign'd to\vards the latter end of the fame montii ;

aud Mr. Sbute, and Mr. Heath, who was afterwards the King's Sollicitor General, being the depu-

ties and trtillees of Sir Geo.Villiers, were admitted. Stephens^ Introduft. p. 37.

CLIII. To Sir G E o R G E Villi e r s, on fending his patent.

SIR,

I
Have lent you now your patent of creation of Lord Bkchhy, of Bkchky^

and of Vilcount Filliers. Blechley is your own ; and I liked the found

of the name better than PFhaddon ; but the name will be hid, for you will

be GiUed Vilcount Villicrs. I have put them both in a patent, after the

manner of tlie patent of arms where baronies are joined : But the chief rea-

fon was, becaule I would avoid double prefaces, which had not been fit

;

neverthelefs the ceremony of robing, and otherwife, mufl; be double : and

now, becaufe I am in the country, I will fend you fome ofmy country fruits,

which with me are good meditations ; which, when I am in the city, are

choked with bufinefs.

After that the King fliall have water'd your new dignities, with his

bounty of the lands which he intends you ; and that fome other things con-

cerning your means, which are now likewife in intention, fhall be fettled up-

on you ; I do i\ot fee but you may think your private fortunes effabllfheu

:

And therefore it is now time, that you fhould refer vour a<Sion.s chiefly to

Vol. IV. ^ -&
'

tho
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the good of your fovereign and your country. It is the life of an ox or 'ft

beaft always to eat, and never to cxercife ; but men are born (efptcfetll"^

Chriftian men) not to cram in their fortunes, but to cxercife their virtues*

and yet the oclier have been the unworthy, and fometimes the unlucky liu-

mour of great perfons in our times; neither will your farther fortune be the

farther off: For affure yourfelf, that fortune is of a woman's nature, that

will fooner follow you by flighting than by too much wocjing. And in thi'?

dedication of yourfelf to the publick, I reconuiicnd unto you principally,

thai which I think was never done hnce 1 was born ; and which, not done,

hath bred almoft a wildernefs and folitude in the King's fervice ; which is,

that you countenance and encourage and advance able and viituous men in

all kinds, degrees and profellions. For in the time of fome late great coun-

fellorSj when they bare the fway, able men were by defign and of purpofe

fuppreffed ; and tho' now lince choice goeth better both in church and com-
monwealth, yet money and tnrn-lerving and cunning canvafles and importu-

nity prevail too much. And in places of moment, rather make able and ho-

neft men yours, than advance thole that are odierwife becaufe they are youjsst.

As for cunning and corrupt men, you rauft, I know, fometimes ufe them, but

keep them at a diftance ; and let it appear, that you make ufe of them, ra-

ther than that they lead you. Above all, depend wholly (next to God)
upon the King ; and be ruled (as hitherto you have been) by his injlru-

iftions ; for that's beft for yourfelf. For the King's care and thoughts con-

cerning you arc according to the thoughts of a great King ; whereas your

thoughts concerning yourfelf are, and ought to be, according to the thoughts

of a modell: man. But let me not weary you : The fum is, that you think

goodnefs the beft part of greatnefs j and that you remember whence your «-

fing comes, and make return accordingly. God ever kxep you.

l''our true and moji de'voted fervant^

Aug. 12. 16.6. Fr. Bacos,:

The greatefl: trufl between man and man, is the truft of giving counfel, fays Sir Tr. Bacon'in his

'EJfa^ cf Counfel, Vol. III. p. 329. and N" CLV. of the following letters ; which part furely no maii

could difchaige with greater fidelity and ability than he did, in that excellent difcourfe printed at

the end of Vol. Ill 'Iherein Sir Francis doth defccnd into io particular a confideration, how thus

great favourite ought to govern himfelf in relation to all degrees of men ; of the good he niighr

ao, and the evils he might prevent; that whoibsver in his circumfcnces fhall obfeive and p;nc»ue

thofe rules, muil have very hard luck, if he doth not become gracious in the eyes of the people uitd

isf the prince. SupijeM.

CLIV. To the King, of Sir George /^/7//Vr/s patent.

// may pleafe your mojl excellent Majejiy^ W
*"![ Have fent Sir George Filliers's patent, dra\vn again, containing alfo a

f barony ; the name Blechlcy, which is his own, and to my thinking

foundeth better than Wbaddon. I have included both in one pateat to avoid

a double preface, and as hath been ufed in the patents of Earls of like na-

ture : neverthelefs the ceremony of robing -and otherwife is to be double, as.'

is alfo ufed in like cafe of Earls.

It refteth, that I exprefs untayour Majefty my great joy, in your honour-

ing and advancing this gentleman ; whom to defcrlbe, not with colours»

but with true lines, I may fay this; your Majefty certainly hath found out

and chofen a fafe nature, a capable man, an honeft will, generous and no-
'
ble affedtions, and a courage well lodged, and one that I know loveth your

Majefty unfeignedly, and admireth you as much as is in a man to admiit

I
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his Sovereign upon earth. Only your Majefty's fchool (wherein he hath al-

ready fo well profited, as in this entrance upon the Ikge, being the time
of greateft danger, he hath not comiuiitcd any nianifell error ;) will add per-
fedion to your Majefty's comfort and the great contentment of your people.

God ever preferve and profper your Majefly. I reft in all humblenefs.

Tour Majejiy's moji boimden and moji de'uotcdfuijcB andfervant,

Aug. i:. 1616. Fr. Bacon.

CLV. To Sir George Vjlliers, oa fending his patent

fealed.

SIR,

I
Took much contentment in that I perceived by your letter, that you took

info good part the freedom of my advice, and that yourfelf in your own
nature confented therewith. Certainly no fervice is comparable to good
counfel; and the reafon is, becaufe no nxan can do fo much for another, as

a man may do for himfelf: Now good counfel helpeth a man to help him-
felf ; but you have fo happy a mailer as fupplicth all. My fervice and good

will fliall not be wanting.

It was gracioufly and kindly done alio of his Majefty towards me, to tell

you that you were beholden to me : But it muft be then for thinking of you

as I do ; for otherwife, for fpeaking as I think, it is but the part of an ho-

neft man. I fend you your patent^ whereof God give you joy j and I fend

you here inclofed a little note of remembrance for i:hat part of the ceremony

which concerneth the patent ; for as for other ceremonies, I leave to others.

Mv Lord Chancellor difpatch'd your patent prefently upon the receipt ; and

writ to me, how glad he was of it, and how well he wilh'd you. Il you

writ to him a few words of thanks, I think, you fliall do well. God keep

you and prolper you. I ever reft

Tour true and moji de'votedfenmnt,

Aug. 20. 1616. Fr. Baco.\\

CLVI. To Sir George ViLLiERS, acknowledging the

King's favour.

SIR,

I
Am more and more bound unto his Majefty, who, I think, knowing

me to have other ends than ambition, is contented to make me judge

ot mine own defires. I am now beating my brains (among many cares <?f

his Majefty 's bufjnefs) touching the redeeming the time in this buliuels of

cloth. The great queftion is ; how to mifs, or how to mate the Flemings ,

how to pafs by them, or how to pafs over them.

In my next letter, I ftiall alter your ftile : but I fliall never whilft I breathe

alter mine own ftile, in being

Tmr true and moji devotedJewant^

A (, (. Fr. Bacon.
Aug. 22- l6l&^

CLVIL
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CLVII. To the KING.
It may pleafe your mofl excellent Majejiy,

FIRST, from the bottom of my heart I thank the God of all mercy

and falvation, that he hath prelerved you from receiving any hurt by

your fall ; and I pray his divine Majefty ever to prcferve you on horfeback;

-ind on foot from hurt and fear of hurt.

Now touching the clothing bufmefs ; for that I perceive the cloth goeth

not off as it iTiould, and that JViltfiire is now come in xvith complaint as

well as Gloiiccflcrjhire and JVorccJlerpire, fo that this gangrene creepeth on j

I iuunWv pray your Majefty to take into your Majefty 's princely confidera-

rion a rcniedy for the prefent ftand, which certainly will do the deed ; and

for any thing that I know will be honourable and convenient, tho' joined

with Ibme loi3 in your Majefty's cuftoms, which I know in a bufmefs of this

quality, and being but for an interim till you may negotiate, your Majefty

doth not erteem : And it is this.

That your Majefty by your proclamation do forbid (after fourteen days,

giving that time for fuiting mens felves) the wearing of any ftufi" made wholly

oi filk, without mixture of wool, for the fpace of lix months. So your Ma^
jefty fhall fupply outward vent with inward ufe, fpecially for the finer cloths,

which are thoie wherein the ftand principally is, and which filk-wearen. are

likeft to buy ; and you fliall (hew a moft princely care over thoufands of the

poor people ; and befides, your Majefty iliall blow a horn, to let the Fleming

know your Majefty will not give over the chace. Again, the winter feafon

coming on is fitteft for wearing of cloth ; and there is fcope enough left for

bravery and vanity by lacing and embroidery, fo it be upon cloth or ftufts of

wool.

I thought it my duty to offer and fubmit this remedy, amongft others, to

jonx Majefty's great wifdom, becaufe it plcas'd you to lay the care of this

bufmefs upon me ; and indeed my care did fly to it before, as it fliall always

do to any knots and difficulties in your bufmefs, wherein hitherto I have been

not unfortunate. God ever have you in his moft precious cuftody.

Toiir Majejifs niojlfaithful andmoji houndenfervanty

>ept. 13. jCi6. Fr. Bacon.

CLVIII. To the Lord Vifcount V i l l i e r s.

My very good Lordy

IT was my opinion from the beginning, that tliis company will never over-

come the bufmefs of the cloth ; and that the impediments are as much
or more in rhc perfons which are inflriimenta animata, than in the dead buft-

nefs itfelf.

I have therefore fent unto the King here inclofed my reafons, which I

pray your lordfliip to flaew his Majefty.

Th e new company and the old company are but the fons of Adam to

mc, and I take myfelf to have fome credit with both j but it is upon fear

rather w^ith the old, and upon love rather with the new j and yet with both

upon perfuafion that I underftand the bufmefs.

Nevertheless I walk m via regia, which is not abfolutcly accept-

able to either : For the new company would have all their demands granted,

and
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and the old company would have the King's work given over and de-

fer te<;l.

My opinion is, that the old company be drawn to fuccced into the con-
tradt, (clfe the King's honour fuffcreth,) and that we all draw in one way
to efFedl that. J f time, which is the wifcfl: of things, prove the work ini-

poffible or inconvenient, \vliich I do not yet believe, I know his Mujefty
und the flate v/ill not fuffer them to perifli.

I wifh what i'hall be done were done with refoiution and Ipeed, and that

your lordHiip (becaufe it is a gracious bufinef ) had thanks of it next the

King ; and that there were fome commiilion under his Majefty's fign manual
to deal with fome fcle<5ted perfons of the old company, and to take their an-

fwers and confent under their hands ; and that the procuring the commiRion,
and the procuring of their offers to be accepted, were your lord (hip's work.

In this treaty my Lord Chancellor muft by no means be left out; for he
will moderate well, and aimeth at his Majefty's ends.

Mr. Sollicitor is not yet returned, but I look for him prefently. I

reft,

., , ^ ,
llur LordJJ.up's true and moft devoted fervant,

Monday, OHoher 14.
•' ^ J J i

at icofciicdotk. Fr. Bacon.

CLIX. Reafons why the new company Is not to be trufted

and continued with the trade of cloths.

FIRST, The company confifts of a number of young men and fhop-

keepers, which not being bred in the trade, are fearful to meddle with

any of the dear and line cloths, but only meddle with the coarlc cloths,

which is every man's fkill ; and belides having other trades to live upon, they

come in the funlhine fo long as things go well, 'and as foon as they meet with

any ftorm or cloud, they leave trade, and go back to fliop-keeping : where-

as the old company were beaten traders, and having no other means of living

but that trade, were fain to ride out all accidents and difticukies, which,

(being men of great ability) they were well able to do.

Secondly, Thefe young men being the major part, and having a kind

of dependance upon Alderman Cockain, they carry things by plurality of voi-

ces; and yet thofe few of the old company, which are amongll them, do

drive alirioft three parts of the trade : and it is impoffible things fliould go

well, where one part gives the vote, and the other doth the work ; lo that

die execution of all things lies chiefly upon them that never confented, which

is merely motus viokntus, and cannot lall.

Thirdly, The new company make continually fuch new fpringing de-

mands, as the ftate can never be fecure nor trull: to them ; neither doth it

feem that they much truft themfelves.

Fourthly, The prefent ftand of cloth at Blackwell-ball (which is that

tliat prefleth the itate moft, and is provided for but by a temporary and weak

remedy,) is fuppofed would be prefently at an end, upon tire revivor ol the

old ; in refped that they are able men and united amongft themfelves.

Fifthly, In thefe cafes c/j/Wo ejl 'veritate maj'jr, and tlie very voice and

expeftation of revivor of the old company will comfort the clothiers, and en-

courage them not to lay down their looms.

Sixthly, The very Flemings themfelves (in regard of tlie pique they have

againft the new company) are like to be more pliant and tradtable towards

his Majefty's ends and defires.

Vol. IV. ^ C Seventhly,
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Seventhlv, Confiderlng the bufinefs hath not gone on well, hisMajcfty

muft either lay the fault upon the matter itfclf, or upon the perlbns that have

managed it ; wherein the King (hall beft acquit his honour, to lay it where

it is indeed ; that is, upon the carriage and proceedijigs of the new company,

which have been full of uncertainty and abufe.

Lastly, The fubjeds of this kingdom generally have an ill tafte and con-

ceit of the new company, and therefore the putting of them down will dif-

charge the flate of a great deal of envy.

N'

CLX. To the Lord Vifcount V i l l i e r s

.

My very good Lord,

'Qi^ tliat the King hath received my opinion, with the judges opinion,

unto whom it was referred, touching the propolition for inns in point

of law ; it refleth that it be moulded and carried in that fort, as it may pafs

with beft contentment and convenlency. Wherein I that ever love good

company, as I was joined with others in the legal point, fo I defire not to

be alone in the diredlion touching the convenlency. And therefore I lend

your Lordfhip a form of warrant for the King's fignature, whereby the fra-

ming of the bufinefs, and that which belongeth to it, may be referred to my
felf with Serjeant Montague and Serjeant Finch j and tho' Motitagiie fliould

change his place, that alteration hurteth not the bufinefs, but rather helpeth

it. And becaufe the inquiry and furvey touching inns, will require much
attendance and charge, and the making of the licences, I ihall think fit

f Here (re- (when that queftioii cometh to me) to be-}- to the juftice of affife, and not
ferred) or xo thofe that follow this bufincfs : therefore his Majefty may be pleafed to

the'uke'im" confider what proportion or dividend fhall be allotted to Mr. MompejJ'on, and
port is omit- thofe that Ihall follow it at their own char2:e, which ufeth in like cafes to

be a fifth *, So I ever reft,

Tour LordJJjifs trite and moji devoted fervant,

Nov. 13. 1616. Fr. Bacon»

* I fuppofe after the Judges and Attorney-General had given the opinion above-mentioned, that a

patent was foon granted for licenfing of common inns ; whence Sir Giles Mompejfan levied feveral

fums by fines, and annual rent ; and from ale-houfes alfo by a fubfequent patent : Proceeding therein

with fo much rigour, that it was complained of in the parliament which began in i6|f, as one of the

CTreat grievances of the nation ; the patent declared illegal, and recalled by the King's proclamation ;

jl/om/ifj^» and jWii^'t-/ the chief projcilors of this and feme other opprefrions, feverely cenfured accor-

ding to their demerits : The manner of which may be feen in the journals of that parliament, and

the hiftories of thofe times. Stephens.

CLXL To the Lord Vifcount Villiers.

My very good Lord,

IT H I N K his Majefty was not only well advifed, but well infpired, to

give order for this fame wicked child of Cain, Bertram, to bs examined

before he was farther proceeded with. And I for my part, before I had re-

ceived his Majefty's pleafure by my Lord Chamberlain, went thus far ; that

I had appointed him to be farther examined, and alfo had taken order with

Mr. Soliicitor that he fliould be provided to make fome declaration at his trial

in fome folemn fafliion, and not to let luch a ftrange murder pafs, as if it had
been but a horfe-ftealing.

But upon his Majefty's pleafure fignified, I forthwith caufed the trial to

be ftaid, and examined the party according to his Majefty's queftions ; and

2 alfo
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alio fent for the principal counfcl in the caufe ; whereupon Sir ^ohn Tyndnl's
report was grounded, to dilccrn the juiiice or iniquity of the faid rc|X)rt as his

Majefty likewife coinmandcd.

I fend therefore the cafe o^ Bertram truly flated and colleded, and tlie

examination taken before my iclfand Mr. Sollicitor ; whereby it will appear to
hisMajefly that Sir John Tyudal (as to this caule) is a kind of a martyr : Il)r
if ever he made a Juft report in his life, this was it.

But the event lince all this is, that this Bertram being, as it feemeth, in-
durate or in dcfpair, hath hanged himfelf in prilon ; of which accident, 'as I
amforry, becaule he is taken from example and publick jufticc, fo yet I would
not for any thing it had been before his examination ; fo that there may be
otherwife fome occafion taken cither by fome declaration in the King's-bench
upon the return of the coroner's inquelt, or by fome printed book of the fadt,

or by fome other means (whereof I purpofc to advife with my Lord Chan-
cellor) to have bodi his Majefty's royal care, and the truth of the faft, with
the circumftances, manifefted and publifhcd -j-.

For the taking a toy of my Lord Chief Juflice before he was placed, it

was done before your letter came ; and on Tuejday Heath and Shute fliall' be
admitted and all perfed;ed.

Mv Lord Chancellor purpofeth to be at the hall to-morrow, to give my
Lord Chief Juftice his oaih j I pray God it hurt him not this cold weather.
God ever prolper you.

Tour true and mojl devoted fervant,

Sunday night, No'u. 17. 1616. Fr. BaCON.

•f-
This Bertram, who, according to Camden in his annals of King fames, was a grave man of

above 70 years of age, and of a clear reputation, piftolled Sir John Tyndal a malter in chancery
on the I 2th of No-uember, for making a repjrt againft him, in a caufe where a fum contended for

tiid not exceed zoo/. By his examination taken the 16th, he confcfTed it to be as foul a murther
as ever was ; under the fenfe of which he hanged himfelf the next day. Stephens.

From the OriginaU

CLXII. To Sir Francis Bacon, his Majefty's Attorney General. «

SIR,

I
Have acquainted his Majefty with your letter, and the other papers in-

clofed, who liketh very well of the courfe you purpofe touching the

manifeji to be publiflied of Bertram's fa6l : And will have you, according

to your own motion, advife with my Lord Chancellor of the manner of it.

His Majefty's pleafure likewife is, that according to the declaration he made
before the lords of his council at Whitehall, touching the review of my Lord

Coke's reports, you draw a warrant ready for his fignature, directed to thofe

judges whom he then named to that efFed:, and fend it fpeedily to him to be

iigned, that there may be a difpatch of that bufinefs before the end of this

term. And fo I reft.

Tourfaithful friend at command,

iVfxvmrto, 19AW. 1616. George Villiers.

L
The Cafe of John Bertra?n.

EONARD CHAMBERLATNE died inteftate without iftue, and

left a fifter married to Bertram, and a niece afterwards married to Sir

George Simeon^
Thf.
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The niece obtained letters of adtninillration, and did adininificr ; but af-

terwards upon appeal, Bertram m the right of his wife (that was the lifter)

obtained the former adminiftration to be repealed, and new letters of admi-

niftration to be committed to Bertram and his wife, bscaufe the fifter was

nearer of kin than the niece.

Thereupon Bertram brings his bill in chancery agalnft the fjrft admini-

ftratrix, to difcover the true ftate of the inteltate, and to have it fet over un*

to him, being the rightful adminiftrator ; and this caufe coming to hearing, it

did appear that there was a debt of 200 /. owing by one Harris to the in-

teifatc : Whereupon it was decreed, that the debt of Harris by bond fhould

be fet over to Bertram, and likewife that ull other moneys, debts and bonds

fliould be affigned over to him. In the penning of this decree there was

an error or flip ; for it was penned that a debt by Harris by a bond of 2CO /.

lljould be fet over, whereas the proofs went plainly that it was but 200 /.

in toto upon divers fpecialties and writings. Upon this pinch and advantage

Bertram moved flill that the bond of 200 /. fhould be brought in, and at Ijifl

the defendant alledging that there was no fuch bond, the court ordered that

the money itfelf, '•oiz. 200 /. ihould be brought in ; which was done accor-

dingly, and foon after by order of the court it was paid over to Bertram.

When Bertram had this 200 /. in his purfe, he would needs furmifc, that

there was another 200 /. due by Harris upon accompt befides the 200 /. due

by one fingular bond, and flill prefled the words of the decree which mentions

a bond, and thereupon got his adverfary Sir George Simeo7i committed. After-

wards it was moved upon Simeons part, that there was only one debt of 2 00 /1

and that the decree was mirtaken in the penning of it, and fo muft needs be

iinderftood, bccauie the decree raufl be upon the proofs, and all the proof?

went but upon the 200 /. in toto, and not upon any particular bond : where-,

upon my Lord Chancellor referred the confideration of the proofs, and the

comparing of them with the decree, to Sir John Tyjidal and Dodlor Amye.

They reported (which was the killing report) that upon the proofs there

was but one 200/. in all, and that had been eagerly followed by Bertram^

and that Simeon had fuftered by error and miftaking, and that it were time

he were releafed (which was a moft juft and true report) and yet it concluded

(as is ufed in fuch cafes) that they referred it to the better judgment of the

court ; and the court upon the reading of tliat report gave order that the

plaintiff Bertram fliould lliew caufe by a day why Simeon fliould not be en-

larged, and the plaintiff Bertram difmiifed. And before the day prefixed i&

fliew caufe, Bertram piftolled Sir John Tyndal.

CLXIII. To the Lord Vifcount Villiers.

My very good Lord,

I
Am glad to find your lordfliip mindful of your own bufinefs, and if any

man put you in mind of it, I do not difiike that neither ; but your lord-

lliip may afiure your fclf in whatfoever you commit to me, your lordfhip's

farther care fliall be needlefs : For I defire to take nothing from my mailer

and my friend but care j and tlierein I am fo covetous, as I will leave them

as little as may be.

Now therefore things are grown to a concluflon, touching your land and

office, I will give your lordfliip an account of that which is palled ; and ac-

quaint your judgment (which I know to be great and capable of any thing)

with your own bufinefs ; that you may difcern the difference between doing

things fubflantially, and between fhuffiingand talking: and firfl for your patent.

First,
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First, It was my counfel and care that yonr book /liould be fee-farm, and

not fee-fimple; whereby tlic rent of the crovva in fucceflion is not diminini--

ed, and yet the quantity of the land, wliich you have upon your value is en-
larged ; whereby you have both honour and profit.

Secondly, By the help o\ ^\k Ia-oucI Cranjield I advanced the value of
Sherbourii from 26000 /. (which was thouglit and admitted by my I.ordTrea-
liirer and Sir yohn Deccomhi\ as a value of great fln-our to your lordHiip, be-
caufe it was a thoufand pound more than it was valued at to iiomerfet^ to thirty

two thouland pounds ; wlicrcby there was fix thoufand pounds gotten, and
yet julHy.

Thirdly, I advifcd the tfourfe of rating Harthigton at a hundred vears

purchafe, and the relt at thirty five years purchafc fee-farm, to be fet down
and exprelled in the warrant ; that it may appear and remain of record, that

your lordlhip had no other rates made to you in favour, than fuch as pur-

chafes upon fale are feldom drawn unto ; whereby you have honour.

Fourthly, Thatleafeto the feoffees, which was kept as afecret in the

decke (and was not only o{ Hartmgton, but alfo of mofl of the other parti-

culars in your book) I caufed to be throughly looked into and provided for

;

without which your affurance had been nothing worth : and yet I handled it

fo, and made the matter fo well underftood, as you were not put to be a

fuitor to the Prince for his good will in it, as others ignorantly thought you
mufl have done.

Fifthly, The annexation *, (which no body dreamt of, and which fome
idle bold lawyer would perhaps have laid had been needlefs ; and yet is of

that weight, that there was never yet any man that would purchafe any fuch

land from the King, except he had a declaration to difcharge it ;) I was pro-

vident to have it dilcharg'd by declaration.

Sixthly, Lefl it iliould belaid that your lordfliip was the firfl (except the

Queen and the Prince) that brake the annexation, upon a mere gift ; for that

others had it difcharged only upon fale, which was for the King's profit and
neceffity ; I found a remedy for that alfo, becaufe I have carved it in the de-

claration, as that this was not gift to your lordlhip, but rather a purchafe and

exchange (as indeed it was) for Sherboiirn.

Seventhly and laftly, I have taken order (as much as In me was) that

your lordrtiip in thefe things which you have palled be not abufed, if you part

with them ; for I have taken notes in a book oi their values and former

oiters.

Now for your office.

First, Whereas my Lord T'eynham, at the firfl, would have had your lord-

lhip have had but one life in it, and he another j and my Lord Treallirer and

the Sollicitor, and Deccombe^ were about to give way to it ; I turned utterly

that courfe, telling them that you were to have two lives in it, as well as So-

merjet had.

Secondly, I have accordingly in the affurance from your deputies, made
them acknowledge the trull, and give fecurity not only for your lordihip's

time, but after ; fo as you may difpofe (if you ihould die, which I would be

forry to live to) the profits of the office by your will, or otherwife, to any

of your friends for their comfort and advancement.

Th I rdl y, I dealt (o with Whithcke as well as Heath, as there was no dif-

ficulty made of the furrender.

* Ths annexation, by wkich lands, <Jc. were united or anr.txeJ to :>ie duchres of Cormval anl
Lancafitr.

Vol. IV. 8D Lastly/
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Lastly, I did cafl widi my felf, that if your lordlliip's deputies had come

in by Sir Eikodrd Coke, who was tyed to Somerjet, it would have been iub-

jc(fl to foiiie clamour from Somerfet, and fotne quellion what was forfeited by

^o;wr/^^'s attainder (being but of felony) to the King; but now they coming

in from a new Cltief Julli£c, all is without qucftion or fcruplc.

Thus your lordiliip may fee my bve and care towards you, which I think

infinitely too little in refpcit of the fulnefs of my mind ; but I thought g'jod

to write this, to make you undcriland better the itate of your own buhneffi-,

doing by you as I do by the King; which is,, to do hlsbufinelsfafely and with

forcfight, not only of to-morrow or next day, but afar oft -{-; and not to come
fiddling with a report to him what is done every day^ but to give him up a

good ium in the end.

I PURPOSE to fend your lordfhip a kalendar fair written of thofe evidences

which concern your eflate, for lb much as have palled my hands ; which

in truth are not fit to remain with foUicitorSy no nor with friends, but in fome

great cabinet to be made for that purpofe.

All this while I muft fiy plainly to your lordfliip, that you fall Ihort for

your prefent charge, except you play tlie good hulband ; for the office o4

Tcynham is in reverlion, Darcfi> land is in reverlion ; all the land in your books

is but in reverfion, and yields you no prefent profit, becaufe you pay the fee-

farm. So as you are a itrange Heteroclite in grammar, for you want the pre-

fent tenfe ; many verbs want the praeterperfedt tenfe, and fome the future

tenfe, but none want the prefent tenfe. I will hereafter write to your lord-

Ihip. what I think of for that fupply ; to the end that you m.ay, as you have

begun eo your great honour, dclpife money, wliere it croffeth rcafon of llate

or virtue. But I will trouble you no farther at tliis time. God ever preferve

and profper your lordlliip.

Tour true and moji de'-jotedfervant,

Nov. 29. 1616. Fr. Bacon,
\ Certainly the wifdom of forefight and prevention, is far above the wifddm of remedy ; ali4

yet I fear the following obfervation Sir Francis Bacon makes in his efiay of empire, concerning;

the times in or near which he lived, hath been verified too much in others. ' This is true, that
' the wifdom of all thefe later times in princes affairs, is rather fine deliveries and fhiftings cf
• dangers and mifchiefs when they are near, than folid or grounded coiirfes to keep them aloof. Buc
^ this is but to try mafteries with fortune ; and let men beware how they neg'ecl and fufFer mrt:er
' of trouble to be prepared ; for no man can forbid the fpark, nor tell whence it may con <;.

Vol.in. p. 327.

CLXIV. To the Lord Vifcount Vi l l i e r s, about Duels,

My very good Lord,

I
Delivered the proclamation for cloth to Secretary Wimvjod on Sa-^

turday, but he keepeth it to carry it down himfelf, and goeth down,
as I take it, t-o-day : his Majefty may perceive by the docket of the proclama-

tion, that I do not only ftudy, but adt that point touching the judges, which
his Majefty commandeth in your laft.

Yesterday was a day of great good for his Majefty 's fervice, and the

peace of this kingdom- concerning duels, by occalion of D^rrry's cafe. Ifpake

big, and publifliing his Majefty 's ftrait charge to me, faid it had ftruck me
blind; as in point of duels and cartels, ^c. I Ihould not know a coronet from
a hatband. I was bold alfo to declare how excellently his Miijefty had ex-'-

preflcd to me a contemplation of his touching duels ; that is, that when hs

came
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came forth and fliw himfclf princely attended with goodly noblcfs and gen-

tlemen, he entered into the thought, that none of their lives were in certain-

ty not for twenty fow hours from the duel .; for it was but a heat or a mifla-

king, and then a lye, and then a challenge, and then life : faying, that I did

not marvel feeing Xerxes flied tears, to think none of his great army fliould

be alive once within a hundred years, his Majefty were touched wich com-
palfion to think that not one of his attendance but inight be dead within

twenty four hours by the duel. This I write becaule his Majclly may be

wary, what he faith to me (in things of this nature) I being fo apt, to play the

blab. In this alfo I forgot not to prepare the judges, and v.ifli them lo'pro-

fels, and as it were to denounce, that in all cales of duel capital before tlicrn,

they will ufe equal feverity towards the infolent murder by the duel, and the

inlidious murder ; and that they will extirpate that diftereixe out of the opi-

nions of men, which they did excellent well,

I MUST alfo fayi that it was the firft time that I heard my Lord oi Arun-
del (peak in that place ; and I do alfure your lordfliip he doth excellently be-

come the court ; he fpeaketh wifely and weightily, and yet eafily and clear-

ly, as a great nobleman fltould do
-f.

There hath been a proceeding in the King*s-bench againfl Bertram^i
keeper, for mifdemeanor, and I have put a little pamphlet (prettily penn'd by
one Mr. Trotte, that I fet on work touching the whole bufinefs) to the prefs

by my Lord Chancellor's advice.

I PRAY God diredl his Majefty in the cloth bufmefs, that that thorn may
be once out of Our fides. His Majefiiy knoweth my opinion ab antiquo.

Thanks be to God for your healthy and long may you live to do us all good»

I reft.

Tour true andmofl devotedfervanf,

Fr, Bacon.
-{• My Lord of Arundel defcended from the noble family of the Hoivard: ; his grandfather tlic

Duke of Noifoli lofmg his life upon the .-iccount of Mary QLjeen of the Scots, and his father

fuflering feme years iniprifonment under fentence of condemnation ; he was feftorcd in blood, and
to the titles of Arundel and Surry, i Jac. made a privy counfellor on the 25th of Juk 161 6. and
aftervvards earl marfhal oi En^Jand, and general of the army fent againll the 5<-«/^ hyYi. Charles \.

But about the beginning; of our civ'il wars he retired into Italy, where he had fpent part of hu
youth, and returricd to the religion he had profefied, dying 3.1 Padua in 1646. He was a ^entle-

irian of a noble afpeft. and of a noble nature, a great virtuofo and antiquary, who with much care

and coll procured many valuable antiquities and infcriptions to be brought from Jjia, Greece, and
Italf into England, and placed them in or near his garden at Arundel houfe in the Strand; fe-

veral of which were very gercroudy prefented by his grandfon the Duke of Norfolk to the
univerfity of Oxford, where they are among others of the famous i^slden ji:;ed to the walls en-
clofmg the theatre. It were to be widied, that the great nuiriber of ancient ftatues v/hich adorn-
ed his houfe and gardens, and have /ince been much ncglefted, had met with as fafe a repoit-

tory. The eloquence which Sir Francis Bacon doth here commend in this lord, is much the
fame which in the beginning of his advancement of learning he doth attribute to the King, in the

words of Tacitusy coiicCHiing Auguflus Caefar ; Augnjlo proflucns, QS' quae frincifcm deccret, cloquen-

tiafuit.

From the Original,

CLXV. To the Lord Vifcount Vi l l i e r s.*
'

// may fleajc your Lcrdjlnp,

I
Pray let his Majefty underftand, that although my Lord Chancellor •>

anfwer touching the difmilfion of the Farmers caufe, was full of relpe<fl'

and duty, yet I would be glad to avoid an exprefs fignification from his Ma-
jefty, if his Majefty may othcrwile have his end. And therefore I have thought

Jt ©f
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of a courfe, that a motion be made in open Court, and that thereupon my
lord move a compromife to fome to be named on cither part, with bond

to ftand to their award. And as I find this to be agreeable to my Lord

Chancellor's diipofition, (o I do not find but the Farmers and the other p.irty

are willing enough towards it. And therefore his Majefty m.ay be pleafed

to forbear any other letter or meffage touching that bufinels. God ever keep

your lordlliip.

Tour LordJl:ip's true and mojl devotedfervant^

Jan. 23.1616. Fr. Bacon.

CLXVI. This letter was written to the Earl of Buckingham,

on the fame day Sir Francis Bacon was declared Lord

Keeper of the Great Seal.

My deareji Lord,

IT is both in cares and kindnefs, that fmall ones flote up to the tongue,

and great ones fink down into the heart in filence. Therefore I could

fpeak little to your lordfliip to-day, neither had I fit time : but I mufl: pro-

fefs thus much, that in this day's work you are the trueft and perfedfeft mirror

and example of firm and generous friendihip that ever was in court. And I

fliall count every day loft, wherein I fliall not either ftudy your well-doing in

thought, or do your name honour in fpeech, or perform you fervice in deed.

Good my lord, account and accept me,

Tour mojl bounden and devotedfriend andfervant ofall men livings

March;. 1616. Fr. B A CO N, C. 5.

J^rom the Original.

CLXVH. To the Earl ofBucKiNGHA m.*

My fingular good Lord,

WHEN I heard here your lordfliip was dead, I thought I had lived

too long. That was (to tell your lordfliip truely) the ftate of my
mind upon that report. Since, I hear it was an idle miftaking of my Lord

Evers for my Lord VilHers. God's name be blelfcd, that you are alive to

do infinite good, and not fo much as fick or ill dii'pofed for any thing I

now hear.

I HAVE refigned the Prince's Seal, and my Lord Hobart is placed. I

made the Prince laugh, when I told him I refigned it with more comfort

than I received it ; he underfl;anding me that I had changed for a better :

But after I had given him that thought, I turned it upon this, that I left

his fl:ate and bufinefs in good cafe, whereof I gave him a particular account.

The Queen calleth upon me for the matter of her Houfe, wherein your

Lordfliip and my Lord Chamberlain and I dealt, and received his Majefty's

diredlion, ib that I fliall prepare a warrant firft to my Lord Treafurer and Mr.
Chancellor (for that is the right way) to advifc how to fettle it by ailign-

ment, in cafe flie furvive his Majefty, which I hope in God flie fliall not.

Her defire was exprefsly and ofherfelf, that when I had prepared a war-

rant to be fent to his Majefty, I fhould fend it by vour lordihip's hands.
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\Ve fit ill council, tint is all I can yet fay ; Sir John Dcnham is not come,

upon whofe coining the King Hiall have acconnt of our conlultations touch-
ing Ireland^ whicli we cannot conclude, till we have fpokcn with him ; God
;ver prcl'erve and piofper you.

It gricveth me much that I cannot hear enough of his Majefty's good
difjiofition of health, and his plcufures, and other ordinary occurrejices of his •

jtjumey, I pray your lordihij.) will dircd Mr. Pucker to write to me fome-
lime of matters of that kind ; I have made the like requelt to Sir Eckcard
ViUu'rs, by whom I write this prefent, to whofe good affedion I think my
fclf beholden, as I do alio eftcem him much for his good parts, befides his
nearnels to your lordOiip, which bindeth me above all.

Tour LordJ};/p's moftfaithful and devotedfriend cndfervant.

7^P^ '^'7- Fr.Bacon,C6'.

CLXVIIL To the renowned Univeriity of Cambridge,
his dear and reverend Mother.

I
Am debtor to you of your lettersj and of the time likewife, that I have
taken to anfwer them. But as foon as I could chufe what to think on, I

thought good to let you know ; that although you may err much in your
valuation of me, yet you (hall not be deceived in your affurance : and for the

other part alfo, though the manner be to mend the picture by the life; yet

I would be glad to mend the life by the pidlure,. and to become, and be, as

70U exprels me to be. Your gratulations ihall be no more welcome to mey
.han your bufinefs or occafions ; which I will attend ; and yet not fo, but that i

I fiiall endeavour to prevent them by my care of your good. And fo I com-
mend you to God's goodnefs.

Your mofl loving and ajfuredfriend ayidfon^

Garbaahury, Apr. 12. 1617. Fr. BaCON, C. S:

CLXIX. To the Earl of Buckingham^

My fngular good Lord,

I
Am now for five or fix days retired to my houfe in the country: fori

think all my lords are willing to do as fcholars do, who though they call

them holy-days, yet they mean them play-days.

We purpofe to meet again on Eajler-Motiday, and go all to the fpittal

fcrmoa for that day, and therein to revive the ancient religious manner ; when

all th-j council ukd to attend thofe fermons, which fome neglect in Queen

EHzabetffi time, and his Majeily's great devotion in the due hearing ot fer-

mons himfelf with his council at the court, brought into defuetude. But now

our attendance upon his Majefty, by reafon of his abfence, cannot be, it is not

arriiis lo revive.

I PERCE I vE by a letter your lordlhip did write fome days fince to my Lord

Brackhy, that }our lordlliip would have the King fatisfied by precedents,

that letters patents miglit be of the dignity of an earldom without delivery

of the patent by the King's own hand, or without the ordinary folemnities

of a creation. I find precedents fomewhat tending to the fame purpofe, yet

not matchino- fully. But howfoever let me, according to my faithful and

fl-ee manner^of dealing with your lordfhip, fay to you, that fince the King

Vol. IV. 8E means
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means it I would not have your lordfliip for the fatibfying a little trembling

or panting of the heart in my Lord or Lady Brackley, to expofe your lordlliip's

felf, or myfelf (whole opinion would be thought to be rely'd ufTon) or the

Kin'T our maAer to envy with the nobility of this realm ; as to iiuve theic

ceremonies of lionour difpenfcd with, which in conferring honour have ufed

to beobferved, like a kind of tkSfor Bullaius without the ceremony of a

commencement : The King and you know I am not cercmojiioub in nature,

and therefore you may think (if it pleafe you) I do it in judgment. God
ever preferve you.

Tour hordp.nfs moftfaithful and devotedfriend andfer^cant

,

Fr. Bacon, C.S.

I purpofe to fend the precedents themfelves by my Lord of Brackley ; but I

thought fit to give you fome tafte of my opinion before,

Corhamhury, Apr. 13. 1617.

I

From the Original.

CLXX. To the Earl of B u c k i n g h a m.*

My fingiilar good Lord,

Pray your lordfhip to deliver to his Majefty the inclofedi

I SEND your lorddiip alfo the warrant to my Lord Treafurer and Mr.

+ Somerjet- Chancellor of the Exchequer for the
-f-

Queen's houfe ; it is to come again

Houfe. to the King, when the bill is drawn for the letters patejits : for this is only

the warrant to be figned by his Majefty.

I ASKED the Queen whether fl:e would write to your lordfhip about it

;

her anfwer was very modeft and difcreef, that becaufe it proceeded wholly

from his Majefty's kindnefs and goodnefs, who had referred it, it was not fo

fit for her to write to your lordfhip for the difpatch of it, but {he defired

me to thank your lordfhip for your former care of it, and to defire you to

continue it : And withal Ihe defireth your lordfliip not to prefs his Majefty

in it, but to take his beft times. This anfwer (becaufe I like it fo well)

I write to you at large, for other matters I will write by the next. God
ever profper you and preferve you.

2'our Lordflnp'i mofifaithful and devotedfriend andfervant,

London, 19 Apr. 1617. Fr. BaCON, C 6".

CLXXI. To Mr. Matthews, in refledion upon fome

Aftronomers in Italy,

SIR,

I
Write to you chiefly now, to the end, that by the continuance of my
acquaintance with you by letters, you may perceive how much I defire,

and how much I do not defpair of the recontinuance ofour acquaintance by

converfation. In the mean time, I wifh you would defire the afhonomers

of Italy to amufe us lels than they do with their fiibulous and fcolifh tradi-

tions, and come nearer to the experiments of icnfe ; and tell us, that wbtn
all the planets, except the moon, are beyond the line in the other hemi-

fphere for fix months together, we mufi: needs have a cold winter, as we
faw it was the laft year. For underftanding that this was general over all

thefe parts of the world j and finding that it was cold ^\'eather with all wind.<:,

and
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Hiid namely weft-wind, I imagined there was fome liigher caufe of this efria ;

tho' yet I confels I thought not that ever I flionld have Ibimd tliat caufe fo
palpable a one as it proved j whicli yet, when I came quickly ai'terwarcls to
obferve, I found alio very clearly, that the fummer mult needs be cold too;
tho' yet it were generally thought, that the year would make a Hilft to pay
itfelf, and that we /liould be lure to have heats for our cold. You fee, that
tho' I be full of bufiiiels, yet I can be glad nither to lay it all afide, than to
fay nothing to you. But 1 long much more to be ipeaking often with you^
aud I hope I ihall not long want my wifli.

CLXXII. To the KING, about the Spanifi Match.

It may pleaj'e your mofl excelkfit Maje/l)\

MR. Vice-Chamberlain hath acquainted myfelf and the reft of the
commilTioners for the marriage with Spaut^ which are here, with

your Majefty's inftrudlions, figned by your royal hands, touching that point

of the fuppreffing of pirates, as it hath relation to his negotiation ; where-
upon we met yefterday at my Lord Admiral's at Chelfea, becaufe wc were loth

to draw my lord into the air, being but newly upon his recovery *.

We conceive the parts of the bufinefs are four : the charge ; the confederations^

and who ihall be folicited or retain'd to come in ; the forces and the diftribu- '

tions of them ; and the enterprize. We had only at this time conference amon'jft

our felves, and fhall appoint (after the holy-days) times for the calling before us

fuch as are ht, and thereupon perform all the parts of your royal commandments;
In this conference I met with fomewhat which I mult confefs was alto^rc-

tha- new to me, and open'd but darkly neither ; whereof I think Mr. Vice-

Chamberlain will give your Majefty fome light, for fo we wiftied. By occa-

fion whereof I hold it my duty, in refpedl of the great place wherein your
Majefty hath fet me, (being only made worthy by your grace) which maketh
it decent forme to counfel you adjummas rermi^ to intimate or reprefent to

your Majefty thus much.

I do forefee, in my fimple judgment^ much inconvenience to inflie, if

your Majefty proceed to this treaty with Spaijt^ and that your council draw
not all one way. I faw the bitter fruits of a divided council the laft parlia-

ment ; I law no very pleafint fruits thereof in the matter of the cloth. This
will be of equal, if not more inconvenience ; for wherefoever the opinion of

yoiw people is material (as in many cafes it is not) there, if your council be

united, they ihall be able almoft to give law to opinion and rumour ; but if

they be divided, the infufion will not be according to the ftrength and virtue

of the votes of your council, b:it according to the aptnels and inclination of

the popular. This I leave to your Majeity in your high wifdom to remedy :

Only I could wifli that when Sir yobn Digbf'i inftrudtions are perfefted, and
that he is ready to go, your Majefty would be pleas'd to write fome formal

letter to the body of your council, (if it Ihall be in your abfence) fignifying

to them your refolution in general, to the end, that when deliberation lliall

be turr.'d into refolution, no man, howfoever he may retain tlie inwardneis

of hi? opinion, may be aftive in contrarhcm.

* Crai /a LovJ Ho-tv,irit of Ejjiiigham and Earl of Nottingham, was, as Sir Robert Kaunton obferve?,

as goodly a gentleman for perfon as the times had any; which is contirmcd by Mr. Ojlourn, although
hi; eyes inet not with him, till he was turned touarJs the point of eighty. He being alfo brave,
I'aithful. '.ind Jilii^ent, commanded the fleet .is Lord H^h .'\dmiral npon federal occafion?, particularly

agiinii the Sfatiij/j Jinuido \ 5SS. But in the later end of the year 161 8, he furrcndercd th:s honourable
place to the King, (who confcrr'd it upon the Marcjuis of Bt.cking'iam ;) and died in the year 1624., and
«f hi.! age the Si'tli.

The
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The letters of my lords of the council with your Majelty, touching the

aftairs of Ireland, written largely and articulately, and by your Majefty's di-

redion, will much fiicilitate our labours here ; though there will not want
matter of confultation thereupon. God ever preferve your Majefly fafe and

happy.

Tour Majefly s jiiojl devoted and obligedfervant,

LWo», April 19. 1617. Fr. Bacon, C. 5".

CLXXIIL To the Earl of B u c k i n g h a m.

• See page

371 of this

Vol.

My fingular good Lord,

I
Send your lordfliip, according to the diredtion of your letter, a note of

the precedents that I find in my Lord Brackley's bufinefs; which do

rather come near the cafe than match it. Your lordfhip knoweth already

my opinion, that I would rather have you conftant in the matter, than inftanr

for the time.

I SEND alfo inclofed an account of council bufmefs by way of remembiance

to his Ma'iefty, which it may pleafe you to deliver to him.

The Queen returneth her thanks to your lordfhip, for die difpatch of the

warrant, touching her houfe : I have not yet acquainted the Lord Treaforer,

and Chancellor of the Exchequer with it ; but I purpofe to-morrow to deliver

them the warrant, and to advife them for the executing the fame.

I HAVE receiv'd the King's letter with another from your lordihip, touch-

ing the caufe of the officers, and Sir Arthur Ingram, whereof I will be vci v

careful to do them juftice.

Yesterday I took my place in chancery, which I hold only from the

Kino"'s grace and favour, and your conflant friendlhip. There was much ado,

and a great deal of the world : but this matter of pomp, v/hich is heaven to

fome men, is hell to me, or purgatory at leaft. It is true, I was glad to if:\:

that the King's choice was fo generally approved ; and that I had fo much
intereft in mens good wills and good opinions, becaufe it maketh me the fit-

ter inftrument to do my mafter fervice, and my friend alfo.

After I was fet in chancery, I publiflied* his Majefty's charge which he

oave me when he gave me the feal -, and what rules and refolutions I had ta-

ken for the fulfilling his commandments. I fend your lordiliip a * copy of

that I faid. My Lord Hay coming to take his leave of me two days beforg, 1

told him what I was meditating, and he defired me to fend him lume remem-

brance of it J
and fo I could not but fend him another copy thereof Men

tell me it hath done the King a great deal of honour jinfomuch that fome of

my friends that are wife men, and no vain ones, did not ftick to fay to me,

that there was not thefe (tytn years fuch a preparation for a parliameiit

;

which was a commendation, I confefs, pleafed me well. I pray take fome

fit time to fliew it his Majefty, becaufe if I mifunderftood him in any thing, 1

may amend it, becaufe I know hisjudgment is higher and deeper than mine.

I TAKE infinite contentment to hear his Majefty is in great good health

and vigor ; I pray God preferve and continue it. Thus wift:iing you well

above all men living, next my mafter and his : I reft,

Dorfethoufe, which putteth me
in mind to thank your lord-

fhip, for your care of me
to\iz\i\Ti<^Tork-hou/e, May 8-

1617.

Tour true and devotedfriend andJ'ervant,

Fr. B Acor», C. iS".

CLXXIV.
I
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CLXXIV. An account of council biifinefs, and of other mat-
ters committed to me by His M a j e s t v.

FIRST, for May-day; at which time there was great apprchenfion of tu-

mult by prentices and loofe people ; there was never fuch a Aill. The
renaedies that did the effeil; were three :

First, The putting in muftcr of the trained bands and military bands iri

a brave fafliion that way. Next, the laying a flrait charge upon tlie mayor
and aldermen for the city, and ju dices of the peace for the fuburbs, that the

prentices and others might go abroad with their flags and other p-audcries j

but without weapon of (hot and pike, as they formerly took liberty to do :

which charge was exceeding well performed and obeyed. And the lad was,

that we had according to our warrant dormant, ftrengthen'd our commifTions

of the peace in London and Middlejex, with new claufes of lieutenancy; which
as loon as it was known abroad all was quiet by the terror it wrought. This

I write, becaufe it maketh good my farther afliirance I gave his Majefty at his

firfl removes, that all fliould be quiet, for which I receiv'd his thanks.

For the Irifi affairs, I received this day his Majefty's letter to the lordsj

which we have not yet open'd, but fliall lit upon them this afternoon. I dd
not forget, befides the points of date, to put my Lord Treafurer in remem-
brance, that his Majedy laid upon him the care of the improvement of the re-

venue of Ireland by all good means, of which I find his lorddiip very careful,

and I will help him the bed I can,

Th E matter of the revenue of the recufants here in England^ I purpofe

to put forward by a conference with my Lord of Canterbury, upon whom the

King laid it, and upon Secretary Winivood; and becaufe it is matter of the

exchequer, with my Lord Treafurer and Mr. Chancellor; and after to take the

adidance ofMr, Attorney, and the learned counfel ; and when we have put it

in a frame, to certify his Majedy.

The bufinefs of the pirates is, I doubt not, by this time come to his Ma-
jedy, upon the letters of us the commidioners, whereof I took fpecial care ;

and I mud fay I find Mr. Vice-chamberlain a good able man with his pen. But

to fpeak of the main bufinefs, which is the match with Spain, the King

knows my mind by a former letter ; that I \\'ould be glad it proceedeth with

an united council j not but that votes and thoughts are to be free : but yet

after a King hath refolved, all men ought to co-operate, and neither to be

adtive nor much locutive in oppojitiim ; efpecially in a cafe where a few dif-

fenting from the red, may hurt the bufinefs inforofamae.

Yesterdav, which was my weary day, I bid all the judges to dinner,

(which was not ufed to be,) and entertained them in a private withdrawing

chamber, with the learned counfel. When the fead was paffed I canie a-

mongft them, and fat me down at the end of the table, and pray'd them to

think I was one of them, and but a foreman. I told them I was weary and

therefore mud be diort, and that I would now fpeak to them upon two points.

Whereofthe one was, that I would tell them plainly, that I was firmly per-

luaded, that the former difcords and differences between the chancery and

other courts, were but flefii and blood ; and that now the men were gone,

the matter was gone ; and that for my part as I would not iufter any the lead

diminution or derogation from the ancient and due power of the chancery,;

iQ if any thing fliould be brought to them at anv time, touching the pro-

VouIV, 8 F ceeding?
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xeedings of the chancery, which did fccm to them exorbitant or inordinate,

that they ihould freely and friendly acquaint me with it, and we fl:iouId foon

agree ; or if not, we had a maftcr that could eafily both difcern and rule.

At which fpeech of mine, befides a great deal of thanks and acknowledgment,

I did fee chear and comfort in their faces, as if it v/ere a new world.

The fecond point was, that I let them know how his Majefty, at his go-

ing, gave me charge to call and receive from them the accounts of their cir-

cuits, according to his Majefty's former prcfcript to be fet down in writing;

and that I was to tranfmit the writings themftlves to his Majcfty ; and accor-

dingly as foon as I have receiv'd them 1 will fend them to his Majefty,

Some two days before I had a conference with fome judges, (not all, but

fuch as I did chufc) touching the high commiiTion, and the extending of

the fame in fome points ; which I fee I lliall be able to difpatch by confent,

without his Majefty's farther trouble.

I did call upon the committees alfo for the proceeding in the purging of

Sir Edward Coke i vt^ovxs,, which I fee they go on with ferioufly. *

Thanks be to God, we have not much to do for matters of council,, and

I fee now that his Majefly is as well able by his letters to govern England from

Scotlatidy as he was to govern Scotland from England.

* During the time that my Lord Chief Juftlce Coke lay under the difplcafure of the court, fome in-

formation was given to the King, that he having publithed eleven books of reports, had written many
things againll his Majefty's prerogative. And being commanded to explain iomc ot them, my i Did

Chancellor Ellefmert doth thereupon in his letter of 22 O^iob. 1616, write thus to the King ; ' Ac-
* cording to your Majefty's direftions figniiied unto me by Mr. Sollicitor, I called the Lord Chief
* Juftice before me on Ihurfday x\x 17th inftant, in prefence of Mr. Attorney, and otliers of your
• learned counfel. I did let him know your Majefty's acceptance of the few animadverfions, wliich

' upon review of his own labours he had fent, tho' fewer than you expeded, and his excules other

' than you expefted' : And did at the fame time inform him, that his Majelty was difl'itisfied with fe-

veral other paflages therein; and thofe not the principal points of the caies JLidged, but deli-

ver'd by way of expatiation, and which might have been omitted without prejudice to the jugd-

ment; of which fort the Attorney and Sollicitor-General did for the prefent only fcltL't five, which

being deliver'd to the Chief Juftice on the 17th o^ October, he returns his anfvvers at large upon the

21ft of the fame month, the which I have feen under his own hand. 'Tis true the Lord Cljancel-

lor wiflied he might have been fpared all fervice concerning the Chief juftice, as remtmbring the

fifth petition of dimitte nobis debita nojira, isfc. Infomuch that though a committee of jiulges was

appointed to confider thefe books, yet the matter feems to have flept, till after Sir Fra. Bacon was

made Lord Keeper, it revived, and two judges more were added to the former. V/hcrcupon Sir

Ed'veard Coke doth by his letter make his humble fuit to the Earl of Buckingham, i. That if iiis Ma-
jefty ftiall not be fatisfied with his former offer, •viz. by the advice of the judge.», to explain and

publifh thofe points, fo as no Ihadow may remain againft his prerogative ; that then all the judges

of England may be called thereto, z. That they might certify alfo what cafes he had pubiiiheJ

for his Majefty's prerogative and benefit, for the good of the church, and quieting mens inheri-

tances, and good of the commonwealth. But Sir £/^liIr<f' then or ioon after coming into favour by

the marriage of his daughter, I conceive there was no farther proceedings in this afl'air. it uill be

needlefs for me to declare what reputation thefe books have among the piofcflbrs of the law ; but I

cannot omit upon this occafion, to take notice of a character Sir Fr. Bacon had fome time before

given them in his propofition to the King, touching the compiling and amendment of the laws of

England. ' To give every man his due, had it not been for Sir Edicard Cckt'i reports (which though
• they may have errors, and fome peremptory and extrajudicial refolutions more thaa are warranted,
' yet they contain infinite good decifions and rulings over of cafes ;) the law by this time had been
* almoft like a ftiip without ballaft : for that the cafes of modern experience, are fled from thole
• that are adjudged and ruled in former time.' Stepheni. Seep 3. of this Vol.

CLXXIV. A note of fome precedents as come neareft the cafe

of the Lord Brackley : referred to in the foregoing letter.

THE Lord Hay was created Baron o^ Sawley, 28 Jiinii, 13 Regis, with-

out the ceremony of robing, (as I take it ;) but then the patent was

(as I conceive it alfo) delivered to the perfon of the faid Lord Hay by tlie

King's
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King's own hands ; and again, the dignity of a Baron hath incident to

it only the ceremony of robes, and not the cindtiire of the fword, coro-

net, &c.

The Duke of L^wox was created Earl of T^/c/wwW, 6 OoJobris ii Regia^

without any of the ceremonies (as I take it ;) but the patent (as I conceive it

alfo) was deliver'd tothepcrfon of the faid Duke, with the hands ofthe King :

und again, in regard he was inverted of the fupei-iour dignity of Duke oi Sect-

land, the ceremonies were not fo fit to be iterated.

King Henry VII created Edivard Courtenay Knight, Earl of Devon^ 26
OBobris, I Rcgni, ttj}e meipfo apiid JVeJlmonafteriiim, &c. Whereby it may
be coUedcd, th;it it was done without the iolemnities ; for that where the

folemnitics were performed, it hath ufed to be with a hifce tejiibns, and not

tefte iinipl'o ; and whether it were deliver'd with the King's hand or not, it

appears not.

EDIFARD VI created William Earl o^Efex, Mzvc\Wi% o^ Northampton^

16 Feb. I Ed-iv.VI. and it is mentioned to be per cin^uram gladii, cappavt

honoris, (^ circuli aurei ivpojitionem ; but whether the delivery was by the

King's own hand fion cotijlat, but it was tejie meipfo, and not hijce tcfiibus.

Th e fame King created 'John Vifcount Uljle, Earl of Warwick^ the fame

time, and it is mentioned to he per cifiBuramgladii, &c. but it was te/le

meipjo, and not hi/ce teflibus.

EDWARD VI created Thomas Lord WriotheJle)\ Earl of Southampton

in the fame day, and in the fame manner, with a tejic meipfo, and not hifce

tejiibus. Thefe three creations being made upon one day, and when the King
was a child of about nine years old, and in the very entrance of his reign,

for the patents bear" date at the tower of London, doth make me conjefturg

that all the folemnities were performed ; but whether the King endured to

be prefent at the whole ceremony, and to deliver the patents with his own
band, I doubt ; for that I find that the very felf-fame day, year, and pbce,

the King created his uncle the Earl of Hertford, to be Duke of Somerfet per

cinBuram gladii, cappam honoris, ^ circuii aurei impofitionem, <^ traditio-

nem virgulae aiireae, with a hifce teflibus^ and not tefe meipjo.^ and with a

datum per majius nojlras : yet thefe things are but conjeilural.

I find no precedents for a «0« objlante, or a dilpenfation with the folemni=

ties, as the Lord Brac/cley's bill was penned,

From the Original.

CLXXV. To the Lord Keeper.*

My honoured Lord,

I
Have acquainted his Majefly with your letter, and the papers that came
inciofed, who is exceedingly well latisfied with that account you have

given him therein, efpecially with the fpeech you made at the taking of

your place in the chancery. Whereby his Majeliy perceiveth that you have

not only given pro-jf how well you underfland the place of a Chancellor, but

done him much right alfo, in giving notice unto thofe that were prefent^

that you have received fuch inftruilions from his Majefly ; whofe honour will

be fo much the greater, in that all men will acknowledge the fufficiency and

worthinefs of his Majelfy's choice, in preferring a man of fuch abilities to that

place, which bcfides cannot but be a great advancement and furtherance to

his fervice : and I can allure your lordlliip, that his JVIajeiiy was never fo

well
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well pleafed, as he is with this account you have given him of this pafligc.

Thus with the remembrance of my fervice, I relt.

Tour LordJ}:ip's ever at command,

Mdiihu'gh, i%MayxGi7. G.Buckingham.

^rom the Original.

CLXXVI. To the Earl of Buckingham. *

My very good Lord,

I
Know your lordfliip hath a fpecial care of any thing that concerneth the

Queen. She was entred into diilike of her Sollicitor, this bearer Mr. Low-
der, and refolute in it. To ferve, and not to pleafe, is no man's condition.

Therefore upon knowledge of her pleafure he was willing to part with his

place, upon hopes not to be deftituted, but to be preferred to one of the Ba-

rons places in Ireland. I pray move the King for him, and let his Majefty

know from me that I think (howfoever he pleafed not here) he is fit to do

his Majefty fervice in that place ; he is grave and formal (which is fomewhat

there) and fufficient enough for that place. The Queen had made Mr. Hack-

well her Sollicitor, who hath for a long time taken much pains in her bufi-

nefs, wherein fhe hath done well. He was an oppofite in parliament, a<;

Jones was, that the King hath made Chief Juftice of Ireland. But I hold

it no ill counfel to join, or to remove fuch men. God preferve and profper you.

Tour true and devoted friend andj'ervant,

Whitehall; i'i May xdx-]

.

FR- BaCON.

CLXXVII. To the Earl of B u c k i n g h a m.

My very good Lord,

I
Shall write to your lordfliip of a bufinefs which your lordlliip may think

to concern my felf ; but I do think it concerneth your lordihip much
more. For as for me, as my judgment is not fo weak to think it can do me
any hurt, fo my love to you is fo ftrong, as I would prefer the good of you

and yours, before mine own particular.

It feemeth Secretary Winisood hath officioufly bufied himfelf to make a

match between your brother and Sir Edivard Coke's, daughter : and as we
hear he doth it rather to make a faction, than out of any great afleftion to

your lordfhip ; it is true, he hath the confent of Sir Edicard Coke (as we hear)

upon reafonable conditions for your brother ; and yet no better than without

queflion, may be found in fome other matches. But the mother's confent i;

not had, nor the young gentlewoman's, who expedeth a great fortune from

her mother, which without her confent is endangered. This match, out of

my faith and freedom towards your lordfLip, I hold very inconvenient both

for your brother and your felf.

First, He fhall marry into a difgraced houfe, which in reafon of f^ate i'^

never held good.

Next, He ihall marry into a troubled houfe of man and wife, which in

religion and chriftian difcretion is difliked.

Thirdly, Your lordfliip will go near to lofe all fuch your friends as are

adverfe to Sir Edward Coke ; my felf only except, who out of a pure love and

thankfulnefs fhall ever be firm to you.
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And ladly and chiedy, (believe it) it will greatly weaken and dilh-adl the

King's '"brvice ; for though in regard of the King's great vvifdotn and depth,

I am perfiiaded thofe things will not follow which they imagine ; yet opini-

on will do a great deal of harm, and call the King back, and make Inm re-

kpfe inco tholt; inconveniencies which are now well on to be recovered.

Therefore my advice is, and yoiu- lordlhip lliall do yoiu- fclf a great deal

of honour, if according to religion and the law of God, your lordfhip will

fignify unto my lady your mother, that your defire i?, tliat the marriage be
-not prelfed or proceeded in without tlie confent of both parents ; and i'o ei-

ther break it altogether, or defer any farther delay in it, till your lordfliip's

return : and this the rather, for that (befides the inconvenience of the mat-
ter it felf ) it hath been carried fo hardily and inconfiderately by Secretary

fVinu-ooJ, as, for doubt that the father Hiould take away the maiden by
force, the mother to get the flat t hath convey'd her away fecretly ; which is

ill of all fides. Thus hoping your lordfliip will not only accept well, but be-

lieve my faithful advice, who by my great experience in the world, muft
needs fee farther than your lordlliip can ; I ever reft,

Tour Lordjl.ifs true and niojl Jtvoiedfriend and fer'-cant,

Fr. Bacon, C.S,

I have not heard from your lordlliip Jince I fent the King my laft account

of council bufinefs ; but I aflure my felf you receiv'd it, becaufe I fent at the

iame time a packet to Secretary Lake, who hath fignified to me that he hath
received it.

I pray your lordlliip deliver to his Majefty this little note of chancerv
bulinels.

July \Z. ifit/.

CLXXVIII. To the KING.
It may pkafc your tnojl excellent Majejly^

I
Think it agreeable to my duty, and the great obligation wherein! am
tied to yoiir Majefty, to be freer than other men in giving your Majefty

faithful counfel, while things are in pafting ; and more bound than other men
in doing your commandments, when your rcfolution is fettled, and made
known to me.

I Ihall therefore moft humbly crave pardon from your Majefty, if in plain-

nefs and no lefs humblenefs, I deliver to your Majefty my hontft and dif-

interefted opinion, in the buftneis of the match of Sir Jobn Villiers, w^hicli

I take to be magnum in pafco : preferving always the laws and duties of a ftrm

friendftiip, to my Lord of Btickingbam, whom I will never ceale to love, and

to whom I have written already, but have not heard yet from his lordftiip.

But firft, I have three fuits to make to your Majefty, hoping well you
. will grant them all.

The firft is, that if there be any merit in drawing on that match, your

Majefty would beftow the thanks not upon the zeal of Sir Edivard Coke to

pleafc your Majefty, nor upon the eloquent perfuafions or pragmaticals of

Mr. Secretary Wimvood, but upon them, that carrying your conimandments

and diret^ions with ftrength and juftice, in the matter of the ajovernour of

Vol. IV, 8 G " Diepe;
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Dicpe *, in the matter of Sir Robert Rich, and in the matter of protedling the

lady, according to your Majefty's commandment; have fo humblai Sir EduK
Coke, as he fceiccth now that with fubmiflion, which (as your Majcfty kiiow-

cth) before he rejected with fcorn : lor this is the true orator tliat hatli per-

fnr.ded this bufinefs ; as I doubt not but your Majefly in your excellent wif-

dom doth eafily difcern.

My fecond fuit is, that your Majeny would not think me fo pufillani-

mou?, as that I, that when I was but Ah', Bacon, had ever (through your

Alajelly's favour) good reafon at Sir Edward Coke\ hands, when he was at the

greatelt, fliould now, that your Majefly of your great goodnefi hath placed

me fo near your chair, (being, as I hope, by God's grace, and your inll;ruc-

tions, made a fervant according to your heart and hand) fear him or take um-
brage of him, in relped: of mine own particular.

My third fuit is, that if your Majefly be refolved the match fhall go or!,

after you have heard my reafbns to the contrary; I may receive therein your

particular will and commandments from your felf, that I may conform my
ielf thereunto ; imagining with my felf (though I will not wager on womens
minds) that I can prevail more with the mother than any other man. For if

I fliould be requefted in it from my Lord of Buckingham, the anfwers of a

true friend ought to be, that I had rather go againft his mind than againft his

good: but your Majefly Imuftobey; and belides I fliall conceive that your

Majefly, out of your great wifdom and depth, doth fee thofe things, which
I fee not.

Now therefore, not to hold your Majefly with many words, (which do
but drown matter) let me mofl humbly defire your Majefly to take into your

royal confidcration, that the flate is at this time not only in good quiet and

obedience, but in a good affedion and difpofition. Your Majefly's prerogative

and authority having rifen fome jufl degrees above the horizon more than

heretofore, which hath difperfed vapours : your judges are in good temper ;

your juflices of the peace (which is the body of the gentlemen of England)

grow to be loving and obfequious, and to be weary of the humour of rufiiing:

All mutinous fpirits grow to be a little poor, and to draw in their horns ;

and not the lels for your Majefly's difauthorifing the man I fpeak of. Now
then I reafonably doubt, that if there be hut an opinion of his coming iij,

with the flrength of fuch an alliance ; it will give a turn and relapfe in mens
minds, into the former ftate of things, hardly to be holpen, to the great

weakening of your Majefly's lervice.

Again, your Majefly may have perceived, that as far as it was fit for me
in mpdefly to advife, I was ever for a parliament ; which feemeth to me to

be cardo rerum or fumma Jummarum for the prefent occafions. But this

my advice was ever conditional ; that your Majefly fliould go to a parliament

with a council united, and not diflraded ; and that your Majefly will give me
leave never to expedt, if that man come in. Not for any difference of mine
own, (for I am omnihin omnia for your Majefly's fervice;) but becaufe he is by

nature unfociable, and by habit popular, and too old now to take a new ply.

And men begin already to tolled:, yea and to conclude, that he that raileth

luch a fmoke to get in, will fet all on fire when he is in,

* All that I have feen relating to the difFerence between the governour of Dtepe and Sir Ed^j:eTd

Coke, is contained in a letter ot Secretary Win'-j.-ooJ'% to my V.q^A Buckingham^ dated z()Juie th:-:

year, and in thcfe words i Sir Edv.'ard Coke hath configned into the hands of the Lords 2400 /

for the fatisfaftion of \hs ' French Ambaffador, in the caule which concernech the governour oi

DJffe. Stephen i.
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It may pleafe your Majefly, now I have €ud I Iiave done ; and as I think

I have done a duty not unworthy tlie firfl year of your laR- liit^h favours, f

moll humbly pray your Majcrty to pardon me, if in any thing'l have erred
;

for my errors fliall always be fupplicd by obedience ; and fo I conclude with'
my prayeri, for the happy prelervation of your Majefty's perlon and cftatc.

Tour Majrfy's ?i!cj} humble, hounicn, and moft devotedfervant,

Gerhambury, July 25. 1617. Fr. BaCON, C. »?,

CLXXIX. To the Earl of B u c k i n g ii a m.

My very good Lord,

Do think long to hear from your lordfliip, touching my lad letter, where-
___ in I gave you my opinion touching your brother's match. As I then
ihewed my diflike of the matter, lb the carriage of it here in the manner I

didike as much. If your lordlliip think it is humour or interell in me that
leads me, God judge my fincerity. But I mull fay, that in your many noble
favours towards me, they ever moved and flowed from your fclf, and not
from any of your friends whatfoever ; and therefore in requital give me leave,

that my counfels to you again be referred to your happinefs, and not to the
defires of any of your friends. I Oiall ever give you, as I give my mailer.
Me. counfel, and fuch as time will approve.

I receiv'd yellerday from Mr. Attorney the Queen's bill, wliich I fend
your lordlhip. The payment is not out of lands, but out of the cullomj,
and fo it can be but the rent. Your lordfliip remembereth, it is but in a
cafe which I hope lliall never be ; that is, after his iVIajelly's death, if ihc

furvive. God ever blefs and direft you.

Tour Lordjlip's moji faithful and de-cotedfriend andfervant,

Garhamhtry, July 25. 1617. Fr. BaCON, C. S.

CLXXX. To the KING.
It may pleafe your vioft excellent Majejly^

I
Dare not prefume any more to reply upon your Majelly, but I relerve

my defence till I attend your Majefty at your happy return ; when I hope

verily to approve my felf, not only a true fervant to your Majelly, but a true

friend to my Lord of 5//C/^/;/§-/wOT ; and for the times alfo, I hope to give your

Majelly a good account, though dillance of place may obfcure them. But

there is one part of your M^ijefty's letter that I would be lorry to take time to

anfwer ; which is, that your Majefly conceiveth, that whereas I wrote that th«

height of my Lord's fortune might make him fecure, I meant that he was

turned proud, or unlcnowing of hlmfelf ; furely the opinion which I have ever

had of my Lord (whereof your Majelly is bell witnels) is far from that. But

my meaning was plain and limple, that his lordlhip might» through his great

fortune, be the lels apt to call and forefee the unfuthtulncfs of friends, and

nialignity of enemies, and accidents of times. Which is a judgment (as your

Majelly knoweth better than I) that the bell authors make of the bell, and

bell tempered Ipirits, utfunt res humana ; infomuch as Guicciardine maketh

the fame judgment (not of a particular perfon) but of the wifell Hate oi Eu-
rope,xhQ fenate oiFenice, atone time ; when he liuth their prolperity had made

them fecure, and underweighers ol perils. Therefore I befeech your Majelly

to deliver me in this from any the lead imputation upon my dear and noble

lord

>T
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lord and friend. And (o expeding that that fun which when it went ftom

us left us cold weather, and now it is returned towards us hath brought with

jt a blelTed harvefl ; will, when it corneth to us, difpcrle all mills and inillu-

kings., I ever rell

Tour Majeflfs mojl humble, boundcn andfaithful fervan!,

Gorhambury,l\\\% lloiAug. xtl-.
' Fr. BaCON, C.S.

CLXXXL To the Earl of B u c k i n g h a \f

.

My "jery good Lord,

SINCE my lad: to your Lordfliip, I did firll: fend for Mr. Attorney-Gene-

ral, and made him know, that fmcc I heard from court, I was refol-

ved to further the match and the conditions thereof for your lordfliip's bro-

ther's advancement the beft I could. I did fend alfo to my Lady Hatton and

fome other fpecial friends, to let them know, I would in any thing declare

my felf for the match ; which I did, to the end that if they had anyappre-

henfion of my afliftance, thev might not be difcouraged in it. I lent alio to

Sir yobn Butler, and after by letter to my lady your mother, to tender my
performance of any good office towards the match or the advancement fioni

the mother. This was all I could think of for the prefent.

I did ever forefee, that this alliance would go near to lofe me your lord-

fliip that I hold fo dear ;, and that was the only refpedl particular to myfelf

that moved me to be as I was, till I heard from you. But I will rely upon

your conftancy and nature and my own deferving, and the firm tye we hare

in refpeft of the King's fervice.

In the mean time I mulf a little complain to your Lordfiiip, that I do hear

my lady your mother, and your brother Sir 'john do fpeak of me with fome

bitternefs and negledl. I mufl bear widi the one as a lady, and the other

as a lover, and with both for your lordfliip's lake, whom I will make judge

of any thing they fliall have againll me. But I hope, tho' I be a true ftr-

vant to your lordfliip, you will not have me to be a vaflal to their pafiions, fpe-

cially as long as they are governed by Sir Edii'ard Coke and Secretary JVin-

ivood, the latter of which I take to be the worft ; for Sir Eduard Coke, I

think, is more modefl: and difcreet : Therefore your lordlhip fliall do me
right i and yet I fliall take it for favour, if you fignify to them, tliat you

have received fatisfaftion from me, and would have them ufe me friendly and

in good manner. God keep us from thefe long journeys and abfence, which
make mifunderfliandings and give advantage to untruth, and God ever pro-

fper and preferve your lordfliip.

Your Lord/J.^ifs true and devotedfriend and [enfant,

Carhamiury, A\ig. 2^j. i6iy. F R. BaCON, C.»^.

From the Original.
,

CLXXXIL A Memorial for your Majefty. *

ALTHOUGH I doubt not but your Majefly's own memory and care

of your affairs, will put you in mind of all thing; convenient, again ll;

you Ihall meet with your council, yet fome particulars 1 thought it not un-

iit to reprefent unto your Majefly ; becaufe they paflcd the kbour of your

council.

I, SOiME
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I. Some time before your departure, here was delivered unto you by the

officers of your excliequer, a computation of your revenue and expence,

wherein was expreffed that your revenue ordinary, was not only equal to your
expence, but did fomewhat exceed it, though not much.

In this point, becaufe the half year will now be expired at Michae/mas,
it Hiall be fit, that your Majelty call to account, whctiier that equality

hath held for this half year ; and if not, what the caufes have been,

and whether the courfe prefcribed hath been kept, that the ordinary

expence hath been borne out of the ordinary revenue, and the extraordi-

nary only out of luch money as hath come in by extraordinary means,
or elfe your eftate cannot clearly appear.

II. To maintain this equality, and to caufe your Majefty's flate to fub-

flft in fome reafonable manner till farther llipply might be had, it was
found to be neceflary that 200,000/. of your Majefty's moft pregnant and
prelfmg debts fhould be difcharged ; and after confideration of the means
how to do that, two ways were rcfolved on. One that 100,000/. fhould

be difcharged to the Farmers of your cuitoms by 25,000/. yearly, tliey ha-

ving for their fecurity power to defalke fo much of their rent in their own
hands: But becaufe if that fliould be defalked, then your ordinary rtiould

want of fo much, it was agreed that the Farmers lliould be paid the 25,000 /.

yearly in the fale of woods.

I N this point it is fit for your Majefty to be informed what hath been

done, and whether order hath been taken with the Farmers for it, and

what debts were alUgned to them fo to difcharge; for of the parti-

culars of that courfe I never heard yet.

And becaufe it is apparent that the woodfalls this year do not amount
to half that fum of 25,000/. your Majefty is to give charge that confide-

ration be had how the fame fliall be fupplied by fome other extraordinary

for the prefent year, or elfe here will follow a fradlure of the whole af-

fignments.

Item, Your Majefty may pleafe to call for information how that money
raifed upon the woods is imployed, fo much as is already received,

and to be wary that no part hereof be fuffered to go for extraor-

dinaries, but to be imployed only for the ufe for which it is afligned,

or elfe a greater rupture will follow in your aflignments.

I^emy A fpecial confideration is to be had what courfe fhall be taken

for the reft of the years with the wood fales forfupply of tliis 25,000/.

yearly.

III. The other hundred thoufand pound was agreed to be borrowed, and

an allotment made by my Lords of the Council at the table, how the fame

fhould be imployed, and for what fpecial fervices, whereof I deliver to your

Majefty herewith a copy.

In which point it may pleafe your Majefty to caufe your felf to be in-

formed how that allotment hath been obferved, and becaufe it is like-

ly that a good part of it hath gone towards the charges of this your

journey to Scotland, (at leaft fo it is paid) your Majelly is to call for

the particulars of that charge, that you may fee how much of that hun-

dred thoufand it taketh up.

And then confideration is to be had how it may be fupplied with fome

extraordinary comings in, as namely the moneys to come from the Merchant

Adventurers, that the fame be allotted to none other ufe, but to perform

Vol. IV. y H this
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this allotment, that fo the foundation laid may be maintained, or elfe all

will be to feek ; and if there be any other extraordinary means, to come to

your Majefty that they may be referved to that ufe.

And becaufe care mufl be had to keep your credit in London, for this

money borrowed, your Majefty may pleafe to call for information what is

done in the matter of the forefts, and what fum, and in what reafonable

time, is like to be made thereof.

The Extraordinaries which it is like will be alledged for this year.

Your Majefty's journey mio Scotland.

The Lord H(iy% imployment into France.

The Lord Roos into Spain.

The Baron de Tour extraordinary from France.

Sir John Bennet to the Archduke.

Th e enlarging of your park at Theobalds.

Sir yobn D/gb/s fending into Spain.

Of all which when your Majefty hath feen an eftimate what they a-

mount unto, and what money hath been already delivered towards them,

which I fear will fall to be out of the moneys borrowed at London ; then

is it to be confidered what extraordinaries are any ways to come in, which

may fupply thefe extraordinaries laid out, and be imployed for the ufes for

which the moneys borrowed were intended.

CLXXXIII. To theEarlof BucKiNGHA M.

My ever befl Lord, now better than yourfelf^

YOUR lordfhip's pen or rather pencil hath pourtrayed towards me
fuch magnanimity and noblenefs and true kindnefs, as methinketh

I fee the image of fome ancient virtue, and not any thing of thefe times. It

is the line of my life, and not the lines of my letter, that mufl: exprefs my
thankfulnefs : Wherein if I fail, then God fail me, and make me as mifera-

ble as I think myfelf at this time happy by this reviver, through his Maje-

fly's fingular clemency, and your incomparable love and favour. God pre-

ferve you, prolperyou, and reward you for your kindnefs to

Your ratjed and hifinitely obligedfriendandfervant^

Sept.22.1617. Fr.Bacon, C.5.

CLXXXIV. To the Earl of Buckingham.

My very good Lord,

IS E N D your lordfhip the certificate touching the inrollmcnt of pren-

tices. We can find no ground for it by law. Myfelf fhall ever be

ready to further things that your lordfhip commendeth j but where the

matter will not bear it, your lordfhip, I know, will think not the worfe,

but the better of me, if I fignify the true flate of things to your lordfhip

;

reflmg ever

Tour Lordjhifs truefriendand devotedfervanf,

r»rk-houft, oa,h. 29. 1617. F R. B A c o N, C. ^.

The
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The Certificate.

A ceoR DING to his Majefty's command fignificd by your lordfliip'a

•** letters, we have advifedly conlider'd of the petition touching the in-

roUment of apprentices indentures, and heard the petitioners counfel, and do
iind as foUoweth

:

1. That the adl of parliament 5 Eliz. doth not warrant the ereding
of an office to inroU fuch indentures in cities, towns corporate, or market
towns ; but if any fuA inrollment fliould be, it muft be by the oiiicers there,

who are affigned to perform fundry otlier things touchiiig apprentices and
fervants.

2. That in country villages (for which the fuit carries moft colour) we
cannot give the fuitors hope, that any profit will be there made, warranta-

ble by law.

Thus we have (according to our duties) certified our opinions of this pe-

tition, fubmitting the fame neverthelefs to his Majefty's great wifdom ; and

reft,

Aiyour Lordfiip"s command^

Oaob. 2;. 161 7. pr. Bacoti, C. S. H. Montague^ Tho. CoveJiiry.

CLXXXV. To the Earl of Buckingham.

My i^ery good Lord,

TH E liking which his Majefty hath of our proceeding concerning

his houfliold, telleth me that his Majefty cannot but diflike the

declining and tergiverlation of the inferior officers j which by this time he
underftandeth.

There be but four kinds of retrenchments, i. The union of tables.

2. The putting down of tables. 3. The abatement ofdiflies to tables. 4.

The cutting oft" new diets and allowance lately raifed ; and yet perhaps fuch

as are more neceftiiry than fome of the old.

In my opinion, the firft is the beft and moft feafible. The Lord Chamber-

lain's table is the principal table of ftate. The Lord Steward's table, I think,

is much frequented by Scotijh gentlemen. Your Lordfhip's table hath a great

attendance ; and the Groom of the Stole's table is much reforted to by the

bedchamber. Thefe would not be touched. But for the reft, (his Majefty'»

cafe confider'd) I think they may well be united into one.

These things are out of my elenient, but my care runneth where the

King's ftate moft laboureth : * Sir Lionel Cranfield is yet fick, for which I

am very forry ; for methinks his Majefty, upon thefe toffings over of his bu-

finefs from one to others, hath an apt occafion to go on v/ith fubcommit-

tees. God ever preferve and profper you. |i

Tour LordjUfi truefriend and devotedfervanf,

r<,rUjo»/e,Nov.ig.i6fj. Fr. BaCON, C. S.

• Sir Lionel Cranfield wa'i a man of fo much note in thefe times, and fo often named in thefe

papers, that I cannot omit taking fome notice of his good and bad fortunes. He was bred a mer-

chant, yet by his great abilities in, and application to buhnefs, and the relation he had to my Lord

cf Buckiwbam by marriage, he was raifed to be Mailer of the Court ot Requeib, then of the Ward-

robe, and after of the Court of Wards, created Lord C?-afl/ff/(/, and Earl of A&W/f/^x ; miffing the

Lord Keeper's place, he was conllituted Lord High Treafurer, which being an office he underllood

as well as any ; we may conclude his integrity fell ftiort of his ability, from the fevere judgment given

aeainft hira by the boufe of Lords in 1624. Stefhem.

CLXXXVL
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From the Original.

CLXXXVL lo the Lord Keeper.*

My Honourable Lord,

HI S Majefly commandeth me to write to your lordfhip, that he won-
ders your hand being at that letter of the Lords of the Council,

which he faith is a very blunt one, you have not befides fent him fome
advice of your own, his Majefty having only intrufted you to fpeak with Sir

Lionel Cranjield about his eftate.

Tour Lordpnfsfaithfulfriend andfervant,

Neivmarket, ig Nov. 1617. G. BUCKINGHAM.

CLXXXVn. To the Earl of Buckingham.
My very good Lord

^

YESTERDAY at afternoon were read at the table his Majefly's -j-two

letters, written with his own hand, the matter worthy the hand.

For they were written ex arte imperatidi, if I can judge ; and I hope they

and the like will difinchant us of the opinion, which yet flicks with us ; that to-

day will be as yefterday, and to-morrow as to-day, fo as there will be (as he
faith) Acribui initiis, fine incuriofo.

«I HOLD my opinion given in my former letter, that the uniting of fome
tables is the mofi paflable way. But that is not all : For when that is done
the King may fave greatly in that which remaineth. For if it be fet down
what tables fliall be- fixed, and what diet allowed to them, my fteward (as

ill a Mefnager as I am) or my Lord Mayor's fteward can go near to tell, what
charge will go near to maintain the proportion. Then add to that fomg
large allowance for wafte, (becaufe the King fliall not lofe his prerogative

to be deceived more than other men) and yet no queftion there will be a

f One of thefe letters of K. James, as it contains a fpecimen of the frugality and good oecono-

my of his court, and relates to the fubjeft we are upon, I have borrowed from the Cabala, p. 258. in

terms following.

A letter read at the council-beard 21 Nov. 1617. touching the abatement ofhis Majefiys houjhold charge.

My Lords

:

NO worldly thing is fo precious as time: ye know what talk I gave you to work upon, du-

ring my abfence ; and what time was limited unto you, for the performance thereof. Thij

fame Chancellor of Scotland was wont to tell me twenty four years ago, that my houfe could not b«

kept upon epigrams ; long difcourfes and fair tales will never repair my eilate. Omnit virtus in

ttJlione confiftit. Remember, that I told you, the flioe mull be made for the foot, aad let that

be the (quare of all your proceeding in this bufmefs. Abate fuperfluities in all things ; and mul-

titudes of unneceflary officers, wherever they be placed. But for the houfhold, wardrobe, and pen-

fions, cut and carve as many as may agree with the poffibility of my means. Exceed not your

own rule of 50,000/. for the houfhold. If you can make it lefs, I will account it for good fervice.

And that you may fee I will not fpare mine own perfon, I have fent, with this bearer, a note of

the fuperfluous charges concerning my mouth, having had the happy opportunities of this meflenger,

in an errand fo nearly concerning his place. In this I expeft noanfwer in word or writing, but only

the real performance, for a beginning to relieve me out ofmy raiferies. For now the ball is at your feet,

and the world (hall bear me witneli. that I have put you fairly to it j and fo praying God to blefs your

labours, I bid you heartily farewel.

Your oiun,

JAMES R.

Mr. Stephejis fays, In the other I fuppofe his Majefty apprehends that the vigor the council at firll

{hew'd in reducing the charge of his houlhold, would not be of long continuance : It being obferv'd

hy Tacitus, in the words here cited, to be a thing not unufual in publick affairs, tJiat violent beginning»

had negligent conclufions.

2 great
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greiit retrenchment. But againft this hifl: abatement will be fronted the pay-
ment of arrears. But I confefs 1 would be glad tliat I might fee, or rather,

tliat a parliament may fee, and chieHy that the King (for hh own quiet)

may fee, that upon fuch a fum paid, fuch an annual retrenchment will fol-

low : For things will never be done in aft, except they be Jirlt done iu

conceit,

I KNovvMhefe things do not pertain to me; for my part is to acquit the
King's olHce towards God by adminillration of jullice, and to oblige the hearts

of his people to him by the fame, and to maintain his prerogative. But yet
becaufe it is in hoc, that the King's cafe laboureth, I cannot but yield my care

and my ftrength too in council, fuch as it is ; which cannot be fo much as it

was between our Lady-day and Michaelmas laft. But whatfoever it is, it is

wholly his Majefty's, without any deflexion.

As foon as I find any pollibility of health in ^k Lionel Cranfield, to exe-
cute a fub-commiiiion, I will by conference with him frame a draught of a
letter from his Majefty, for which there is the faireft occafion in the world.

And the King hath prepared it as well as poiTible. God ever preferve and
profper }r0u.

Tour LordJJAfi truefriend and devoted fervant,

rork-L'oufe. liow.z2. 1617.. Fr. BaCON, C.S.

From the Original.

CLXXXVIIL To the Earl of B u c k i n g h a m.*

My Lord,

HOW well I wida to Sir Gilbert Haughton, himfclf I dare fay doth

not doubt, partly out of mine own affediion, and chiefly for your

lordlliip's afFeftion towards him, which to me is more than mine own.
That the King fhould make bargains of hope, when his treafure fufficeth

not for his own charge, I may not advile for my deareft friends ; for I am
nailed to the King's eftate. But two things I lliall afTent unto ; the one,

that if the King can redeem his works without charge of officers, I Ihall be

glad of it, both for the gentleman's fake, and becaufe I perceive the uniting of

the allom-works in the King's hand is beft ; the other, that if his Majefty be

pleafed to fignify his pleafure to my Lord Treafurer and me, that there be

x\o forfeiture taken by Banijler till the King flTiall advife of this bargain,

we will hold him to it. God preferve and profper your lordfhip ; your lord-

ihip I think perceiveth both by fcribling and curfory indidng, that I write

in ftraights of bulinefs.

Tour Lordjlnps true frie^id and devotedfervant,

Tork-houfe,t\ih 24th of AW. 1617- Fr. BaCON, C. S.

CLXXXIX. To the Earl of Buckingham.
My very good Lord,

I
Send your lordfhip a draught of a letter touching the fub-commifllon,

written in wide lines, becaufe it may be the better amended by his

Majeily. I think it is fo penn'd as none can except to it, no nor imagine

any thing of it. For the houiliold-bufinefs there was given a fortnight's day :

for the penfions, the courfe which I firfl: propounded of abating of a third

throughout, and fome wholly fecmeth well entcr'd into. Thele be no ill

Vol. IV.
'
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beginnings. But thi$ coiirfe of the fub-commiflion threds all the King's bu-
linels. God ever prelervc and proiper you.

21/ur Lord/bip's imefriend and devotedfervanty
Tork-houfi, Nov. 27.16(7. F R . B A C O N , C 5".

Sir Lionel Cranjicld is now reafonably well recover'd.

Draught of the Sub-commiffion.

My Lords,

IN this firil: and greateft branch of our charge concerning our houfe, we
do tind wliat dithculties are made, and what time is lolt, in difputing of

and devifing upon the manner of doing it ; whereof the matter muft be, and

is &> fully refolved. Neither can we but fee in this, as in a glafs, the like

event to follow in the reft upon like reafon. For the inferior otiicers in eve-

ry kind, Vv'ho are belt able for fkill to propound the retrenchments, will out

of intereft or fearfulnefs make dainty to do fervice j and that which is done

with an ill-will, will never be well done. Again, to make it the ai\ of the

whole table, for the particular piopofitions and reckonings, will be too tedi-

ous for you, and will draw the bufineis it lelfinto length j and to make any

particular committees of your felves, were to impofe that upon a few, which

requireth to be carried indifferently as tlie adl of you all. For fince the great

officers themfelves think it too heavy for them," as our flate now is, to

deal in it, without bringing it to the table ; with much more reafon may

any particular perfons of you be loth to meddle in it, but at the board. la

all which refpeds we have thought fit, {neither do we fee any other way) that

you fend unto us the names of the officers of our exchequer, and our cuftom-

houfe, and auditors, out of which we will make choice of fome few, beft

qualified to be fub-committees, for the better eafe, and the fpeeding of the

bufinels by their continual travails and meetings ; whofe part and employment

we incline to be to attend the principal officers in their feveral charges,**and

ioin themfelves to fome of tlie inferior officers, and lb take upon them the me-

chanick and laborious part of every bufinefs, thereby to facilitate and prepare

it for your confultations, according to the diredions and ijiftrudions they

fliall receive from you from time to time.

From the Origijiah

CXC. To the K I N G.*

May it pleafe your Majejly,

BEING yefterday afiTembled in council to proceed in the courfe we

had begun for retrenchment of your Majefty's expences j we received

your princely'' letters, whereby we are direfted to fend to your Majefty the.

names of the officers of the exchequer, cuftom-houfe and auditors, out of

which you purpofe to make choice of fome to be fubcommitted to handle

the mechanick and laborious part of that which your Majefty had appointed

to our care ; we have according to our duty fent unto your Majelfy the

names of the feveral officers of your Majefty in thofe places, to be ordered

as your wifdom ffiall think beft to diredt. But withal, we thought it ap-
•^ - pertcnant

3
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pertenant to our duties to inform your Majcily liovv far we have proceed-
ed ill the fcveral Jieads of rctrcnclmicntb by your Majefty at your departure
committed unto us, that when you know in wlut eftate our labours are
your judgment may the better dired any further courfe as Ihall be meet.
The matter of the houihold, was by us fome days lince, committed pe-

remptorily to the ollicers of the houfe, as matter of commandment from
your Majefty, and of duty in them, to reduce the cxpence of your houfe
to a, limited charge of fifty thoufand pounds by the year, befides the be-
nefit of the compofitions : and they have ever fithence painfully (as we are
informed) travailed in it, and will be ready on Sunday next, which was the day
given them, toprefent fome models of reuenchments of divers kinds, all aim-
ing at your Majcfly's fervice.

I N the point of penfions we have made a beginning, by fufpending fome
v/holly for a time, and of others of a third part ; in which courfe we are
ftill going on, until we make it fit to be preiented to your Majefly ; in like

manner the Lord Chamberlain, and the Lord Hay did yefterday report unto
us, what their travail had ordered in the wardrobe: and althono-h fome doubt
did arife unto us whether your Majefly's letters intended a ftay of our la-

bours, until you had made choice of the fubcommittee intended by you j

yet prefuming that fuch a courfe by fubcommittee was purpofed rather for

a furdierance, than ktt to that work, we did refolve to go on l^ill till your
Majefty's further diredlions .fhall come unto us j and then according to

our duty we will proceed, as we fliall be by your Majelfy comman^ded.
In the mean time, we thought it our duty to inform your Majefly of
what we have done, that neither your Majefly may conceive that we
have been negligent in thofe things which were committed unto us, nor
your diredlions by your late letters hinder or cafl back that, which is al-

ready fo far proceeded in. And fo humbly kifiing your royal hands, and
praying to the Almighty for your long and happy reign over us, we refl.

Tour Majejly's mofl humble and obedientfubjeSis andjervants,

5^^fi'^'7- G. Cant. Lenox. Pembroke.
E. Worcefter. W. Wallingford. L. Elie".

T.Arundel. James Hay. T.Edmonds.
E. Wotton. Jul. Csfar. Edw. Coke.
T.Lake. T.Suffolk. C.Edmonds.
Fr. Bacon, C. S.

From the Original.

CXCI. To the Marquis of Buckingham.*

My "very good Lordj

I
Write now only, rather in a kind of continuance and frefli fuit, upon
the King's bufinefs, than that the fame is yet ripe, either for advertife-

ment or advice.

The fubcommifiioners meet forenoon and afternoon, with great diligence,

and without dirtraftion or running fevcral ways, which if it be no more than

neceffary, what would lefs have done ? that is, if there had been no fubcom-
mifiioners, or they not well chofen ?

I SPEAK with Sir Lionel Cranf.eld^ as caufe requireth either for account

or direftion, and as far as I can, by the tafle I have fi'om him, difcern,

probably their fervice will attain, and may exceed his Majcfirv's expe^^-ation.

I
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I do well like the courfc they take, which i.s in every kind to fct dowQ

(as in beer, in wine, in beef, in muttons, in corn, d^c) what coineth to

the King's ule, and then what is fp'^nt, and lafHy- what niay be fitvcd. Thi-;

way though it be not fo accufative, yet it is demonftrative. Nam rcElupi

eft index J'ui CT obliqui^ and the falfe manner of accompting, and where
the gain cleaveth, will appear after by confequencc, I humbly pray his aMa-

jeify to pardon, me for troubling liini with thcfe imperfeift glance-, whicli

I do, both becaufe I know his Majefly thinketh long to imderftand fome-
what, and left his Majefty fliould conceive, that he multiplying honours and
favours upon me, I fliould not alfo increafe and redouble my endeavours and
cares forhisfervice. God ever blefs, preferve and profper his Majefty and your

lordftiip, to whom I ever remain,

Tour ij-uefriend a7td moft' dcjotedj'ervanty

i6 Jan. 1617. Fr. Bacon, C. .Sv

CXCIL To Mr. Matthews, about reading and giving

judgment upon his writings.

S 1 R,

BECAUSE you fhall not lofe your labour this afternoon, which now J

muft needs fpend with * my Lord Chancellor, I fend my defire to you

in this letter, that you will take: care not to leave the writing, which I left

with you laft, with any man, io long, as that he may be able to take a copy

of it 3 becaufe, firft, it muft be cenfured by you, and then confidered agaia

by me. The thing which I exped moft from you is, that you would read

it carefully over by your felf, and to make fome little note in writing, where

you think (to fpeak like a critick) that I do perhaps indormtjcere, or where I

do indiilgcre gniio ; or where, in fine, I give any manner of difadvantage to

my felf. This, J'uper totam materiam, you mufl not fail to note; befides,all

fuch words and phrafes as you cannot like 3 for you know in how high acr

count I have your judgment.

* This feems to be fpoken pleafantly of himfclf, and to refer to Jan. 15. 161 J. on which
day the Lord Vendam was by fpeciat warrant made Lord Chancellor. Rymer XVIl p. cz,

and at which time probably fome affaiis that required privacy and retirement might occur.

CXCin. To the Marquis of Buckingham.

My 'very good Lord,

I
Thought fit by this my private letter to your lordlhip, to give you ari

account of fuch bufinefs as your 'lordfliip hath recommended unto me,

that you may perceive that I have taken that care of them I ought, and ever

Iball in thofe things you recommend or remit to me.

For the fuitof die alehoufes which concerneth your brother Mx.Chrifto-

pher ViUiers, and Mr. Patrick Mawl, I have conferr'd with ray Lord Chief

Jufticc, and Mr. SoUicitor thereupon, and there is a fcruple in it, that it fhould

be one of the grievances put down in parliament ; which if it be, I may not

in my duty and love to you advife you to deal in it ; if it be not, I will mould

it in the beft manner and help it forward. The ftay is upon the fearch of

the clerk of the parliament, v.'ho is out of town ; but we have already found,

that the laft grievance infeptimo, is not the fame with thii fuit > but ws doubt

yet of another in tertio.

For
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For the bufinefs of Mr. Levi[Ion, for your lordHiip's fike (who I perceive

keeps your noble courfe witli me, in acquainting me with thefe thing'^) I ihall

apply my fclf unto you ; though in my nature I do dcfirc that thole that Icrve

in the court where I fit, tliough tliey be not in places of my gift, and lb con-

cerns not me nor my plice iii profit ; yet I wiih, I lay, I might leave them
in as good cafe as_ I find them. And this fuit concerneth the main profit of
the fix clerks ; who though they be of the mailer of the rolls his gift, yet

they ferve in my court. But my grcatefl doubt i';, that the grant cannot be
good in law ; and that it is not like thole other precedents, whereof I have
teceiv'd a note. For the difference is, where things have been written by
all the clerks indifferent!)' and loofel)', (in which cafe the King may draw
them into -wy olhce,) and where they have appertained to one efpecial office ;

in which cafe the King can no more take away the profits of a man's office,

than he can the profits of his land. Therefore I think your lordlliip may do
well to write to * Mr. Sollicitor and Serjeant ^ Finch^ or fome other lawyers» Sir 77ai

that you trufl-, or fuch as Mr. Lcvi/lon trufteth, being perfons of account, to ^''^^'''o-

inform you of the point in law, before you proceed any flirther : for with-

out that all is in vain.

For the bufinefs of Hawkins toucliing the regifter for the commiffion of
bankrupts ; I am not yet fatisfied likewife for the law, nor for the conveni-

ency : but I rather incline to think it may pafs, and I have fet it in a courfe

by which It may be throughly informed.

For Sir Roivland Egerton's, caufe, and his lady's, the parties have fubmit-

ted themfelves unto me, and are content to do it by bond ; and therefore I

will undoubtedly make an end of it according to juftice and confcience.

For Sir Gilbert Houghton'?, bufinefs, I am in very good hope to effed:your

lordfliip's defire for his good.

For Moors bufineft, concerning the printing of books, after hearing all

parties, I have fealcd his patent ; but for his former patent of fait I dare not

do it, without acquainting the council therewith, which I am ready to do, if

he require that courfe to be taken.

If his Majefty at any time afk touching the Lord Clifton's bufinefs, I pray

your lordfliip reprefent to his Majefty thus much : that whatfoever hath paffed,

I thank God I neither fear him nor hate him ; but I am wonderful careful of

the feat ofjuftice, that they may ftill be well munited, being principal linews

of his Majefty's authority. Therefore the courfe will be (as I am advifed)

that for this heinous mifprifion (that the party without all colour or fliadow of

caufe, fliould threaten the life of his judge, and of the highell judge of the

kingdom next his Majeily) he be firfl examin'd, "and if he confefs it, then an

ore lewis ; if he confefs it not, then an information in the fl:ar-chamber, and

he to remain where he is till the hearing. But I do purpofely forbear yet to

have him examin'd, till the decree or agreement between him and my Lord

Aubigny (which is now ready) be perfedtcd, lelf it (hould fcem an opprellion,

by the terrour of the one, to beat him down in the otlier. Thus I ever reft.

Tour Lordpifs true friend, and devoted fer'-Jant,

York-houfi, Jan. 25. 161 7. F^- Bacon, Canc,

\ Sir Ucnr\ Finch Serjeant ar law, being the firft of Lis n.ime that made a confiderable figufe

in that profcfiion, I ftiall give a (hort account of him. ffe was younger brother to Sir Moyle

Finch of Eajh';e!\n t\u- count/ of Kent, and father of John Lord Finch, Keeper of the Great Seal

in the reign of King Charles I. He died in 162;, leaving to polterity a fufficient teftimony of hii

leatning in the law, as well as the fciences, in his book irtitled, A dcfcription of the common .

hws of England according to the rules of art, Cff . His fon's good parts and elocution were ar-

knouieJged by the grealcil of his enemies ; which accomiiiflimciit;, though he died without ifTiK.-,

have eminently appear'd in fome other deii:endancs from his honourable family. Stephens.

Vol, IV. 8 K I
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I pray your lordfliip to pardon me, if in refpedt of a little watering in one

of mine eyes, I have written this letter, being long and private bulinels, in

my fecretary's hand.

From the Original.

CXCIV. To the Lord Chancellor. *

My honmirahle Lord,

I
Have received your lordfliip's letter?, wherein I fee the continuance of

your love and refpcii; to me, in any thing I write to you of, for Which
I give your lordfliip many thanks, defiring nothing for any man but what
you ihall find juft and coiiv.' lent to pafs; I am very glad to underftand that

there is fo g(X)d hope of Si: Hlbert Houghton % bufinefs, which I muft needs

afcribe to your lordfhip's grtuc favour toward him for my fake, which I will

ever acknowledge. If his Majefty at any time fpeak of the Lord Clifton's

bufinefs, I will anfwer according to that your lordlhip loath written, ^c.

Tour Lordjl-'ip'sfaithfulfervanf,

h'rwmariet, the laft of Jziw. 1617. G. BUCKINGHAM.

CXCV. To the K I N G.

It may pleafe your mofl excellent Majejly^

FINDING as well by your Majefty's difpatches and 4iredions to your

council, as now by fpeech with Mr. Secretary Lake, that your Majcfty

is content to be troubled with bufinefs of fundry natures ; I thought good,

according to the duty of my place, and the neceflity of the occafion, to put

your Majefty in mind, that on this day feven-night, being Friday in the

morning;, I am, according to cuftom, to give a charge and admonition to

the judges and juftices of peace now before the circuits, wherein I am humbly

to crave your Majefty's pleafure and diredlions.

I have for your Majefty's better eafe fet down the heads, which by the

prefcript of your book, and out of the confidcration of the prefent times, I

have thought fitteft to be remembered. I have alfo fent your Mijefty the laft

account of the judges circuits, not to trouble you v "'th the reading of them

all ; but to the end that if upon my inemorial, or otherwife out of your

Majefty's own memory, which is above memorials, you fhould have occafion

to refort to thofe accounts, the papers may be by you.

Th e point of greateft weight, in my opinion, is the airrying of a ba-

lanc'd hand at this time in the matter of reculanta, in regard of the treaty

with Spain. For it were good, in refpecfl of your people, that there were

no note made, that the firing is relaxed, and in refpeil" of the treaty, that ic

is not flrained ; and therefore that the proceeding in thole cauies be rather

diligent than fevere.

I am wonderful glad to hear that this extremity of weather, v/hich I think

the Mufcovite hath brought with him, hath not touched your Majeuy, whole

health and cafe is far dearer to me than my life with all the appurtenances.

God ever preferve and proiper you.

Tour Majejlys mofl faithful and moft obligedJer--:ant,

FriJay mormng, Fei. C. 1617. Fr.BaCOX, CanC.

Your Majefty will be pleafed your anfwer be v/ith me on Tkurjday a,t

noon, or foon aitcr. Fran
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From the Original.

CXCVI. To the Lord Chancellor.
^

My honourable Lord,

I
Have acquainted his Majefly with your letter tome, and delivered like-

wife to him the letter and other things directed to his Majclty, who
hath commanded me to return this anlwer to tliem all.

First, For your memorial of your Charge to the judges, he iiketh it To

well, that he findeth nothing either to be added or diminifhed, and was lb

well iatished therewith, that he accounteth itneedlefs to read the other papers,

but fealed them up again, and fendeth them back to your lordfhip without
reading them. Only in the point of rccufluits his Majefty is of the quite con-

trary opinion to you ; for though he would not by any means have a more
levere courfe held, than his laws appoint in that cafe, yet fith the many reafons

why, there fliould be no mitigation above that which his laws have enadled,

and his own confcicnce telleth him to be fit. As firft, the Papifts in his

kingdom have taken fach heart upon the commiffion given to Sir Job?! Dig-
by touching the match with Spain^ that they have fent copies thereof pri-

vately up and down, and are fo lifted up in their hopes of what they defire,

that his Majefty cannot but take a more fevere courfe (as far as by his laws he
may) than hitherto he hath done. Befides, when they fhall fee a harder hand
carried toward them than hath been accuftomed, his Majefly aflureth himfelf

they will employ all their means to further the match, in hope of mitigating

of that feverity when it fliall be accomplifhed. And though thefe reafons

were not, his Majefty would account it a bafenefs in a Prince to fliew fuch

a delire of the match, as to flack any thing in his courfe of government,

much more in propagation of the religion he profeft'eth, for fear of giving hin-

drance to the match thereby. And fo with many thanks for your favours to

my brother in his bulinefs, I rclt,

Tour Lordjhifs faithful fervant,

Ne-ivmarket, i Feb. tei-j. G, BUCKINGHAM.

CXCVn. To the Marquis of B u c k r n g h a m.

Mv very good Lord,

MR. Chancellor of the exchequer hath fignified to me this day, that

yefterday his Majefty called inm to his coach, and laid to him, that

one that had ufed ill fpeech of me fliould be called before me, and make

his fubmiflion to me j and thereupon be called before the council, and receive

a fliarp reprehenfion, and fo be inlarged. And Mr. Chancellor could not teli

me who the perfon was, but after by fome letter he received from my Lord

Clifton, and Ipeech with a man of his, he perceived it was he.

I pray your lordftiip in humblenefs to let his Majefty know, that I little

fear the Lord Clifton, but I much fear the example, that it will animate ruf-

fians and rodoiiwnti extremely againft the feats of juftice, (which are his Maje-

fty*s own feats) yea and againft all authority and greatnefs, if thispafs without

publick cenfure and example ; it having gone already fo far as that the per-

fon of a baron hath been committed to the tower. The punifliment it may

pleafe his Majelly to remit, and I fliall not formally but heartily intercede tor

him ;
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b'lm : but an example (felting my felf afide) I wifli for terror of persons, that

may be more dangerous than he, towards the Icaft iMd,n!;c i- 'i.t kingdom.

Thkrefore it may pleafe his Majefty to fpeak of it with my fclfand my
lords, when he comech next, and in the mean time I wiH command froux

his Majefty, the Mafler of the Rolls, and Mr. Attorney, who were appcjluted

by the table to examine him, to ftay. God ever profper you.
-f- ;

Tour Lordjl.'ifs tritefriend and devotedfervant,

March 17.1617. Fr. BacoxN, Cav.c.

\ I know not Whether there was any profecution againft the Lord Clifioti, or whether it was pre-

vented by the laying ot violent hands u^on hirafelf, in the year enfuing. Stephens.

From the Original.

CXCVIIL To the Marquis of Buckingham.*

My very good Lord,

WE hnve fat once upon the commifTion of Treafure to no ill purpofc,

as may appear by the account inclofed ; wherein his A'lajefly will find

no prepofterous ifllie of treafure : Mr. Chancellor imagines well, Coke feeks

and beats over, as well where- it is not, as where it is ; Secretary Naunton

forgets nothing. I will look to bow things to the true ends. God blefc

and profper his Majefly and your felf.

Tour Lordfiip's moft obligedfriend andfaithfulfervant^

t^JuIyiSij. Fr. Verulam, C<7wr.

CXCIX. To the Marquis of Buckingha M.

My very good Lord,

I
Pray your lordfhip to fignify to his Majefty, that I thought it my duty

to ftay at the feal, a book of Sir Francis Steward's, and Sir James Au-
terlo?i\', &c. of 200 /. land in charge in fee-iimple : my reafons,

First, It is a perpetuity, and fo much rent in diminution of revenue

certain.

Secondly, The warrant (as is acknowledg'd) came only from my Lord

oi Suffolk, and not from Mr. Chancellor. And yet my lord was wont to

boaft, that fince he was treafurer, all commilhons and contradts for lale of

King's land were broken off and ceafed.

Thirdly, The rate of the monies paid by the gentlemen, amounteth but

to thirteen years purchafe ; which is a plain gift of a good proportion of

value.

If his Majefly, now informed, iterate his mandate, it is done, and I ex-

ctifed J but I could wifli his Majefty would refer it to the commiffioners of

the treafury, how the gentlemen may be otherwife fatisned.

I received yefler-night a brave account of the commiiTion of the wards in

Ireland, which this one year is advanced from 260 I. per annum to 4000 /.

which is twenty fold multiplied. This I write for two reafons. Firfl, Be-

caufe I glory in it, becaufe it was my work wholly : Next, becaufe hi? Ma-
jefly may take occafion by this to look better to the improvement of his wards

in England in. due time. God everpreferve and profper you.

Tour Lordjlnfs moji obligedfriend and faithfulfcrvant,

York-houfe, 7a/y27. 161S. Fr. VeRULAM, G7;^r.

CC. Tp
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CC. To the Marquis of Bu c k i n g h am.

My "very good Lord,

I
Am very glad to hear of the honour his Majefty intendeth to my noble
lady your lordlhip's * mother. This, amongrt many other things, fhcw-

eth in your lordfliip good-nature, which is the root of all virtues, next reli-

gion, Befides, it doth fort well in ttates, when place and power do meet,
and ftand not too far at difhuice.

For the paffing of it by dircdion without bill figned, it cannot be in law.

So is Mr. Attorney's opinion, and fo is mine ; and therefore there is prefently

a bill fent with an indorfement of paffing it by immediate warrant, and this

antedate.

For the antedate, I mufl prefent his Majefty with my caution, and with'^ ^- ^'^•

my obedience.
cap. i.

For the ftatute tieth me from antedates ; and indeed the mifchief is infi-

nite : for by that means the King may grant ar.y land, crc. and take it away
a month hence, and grant it another by an antedate. And furely were it

land or the like, I would not fay abjit, or your Majefty cannot do it, for a

world ; or your Majefty is fworn and I am fworn ; or fuch brave phrafes

:

but furely (I fay) I would in humblenefs reprcfent it to his Maielty
-f.

But the cafe of honour dift'ereth ; for therein his Majefty 's prerogative and
declaration is abfolute, and he may make him that is laft to be firfl. And
therefore upon his Majefly's fignification of his pleafure upon the indorfement

of the bill figned, I take it I may lawfully do it.

I am here rejoicing with my neighbours the towns-men of Si, Albans^ for

this happy day the % fifth oi Augujl, 1618.

Tour Lot'dpip's mofi obligedfriend andfaithfulfervanf

,

Gorhamlury. Fr. VeRULAM, CaUC.

* The advancement of this Lady to the title of the Countefs oi Buckingham, was, notwithftand-

ing the reafons here alledged, fo ill refented by the houfe of commons in 1626, that in article XI
of their impeachment of the Duke her fon, it was obj eded againft him as one of his offences.

Stephens.

f By this and the preceding letter it appears, that as my Lord Chancellor thought it his duty to

offer to the King his reafons againft palling of a patent ; yet if then the King, who was judge

of the inconvenience, was pleafed to command it, he was obliged to allow the fame. But in

thofe things which were contrary to law, as i: is to be prcfumeJ, that after an humble reprcfenta-

tion thereof, no prince would exaft, fo no minifler in fuch a cafe would yield an obedience,

Stephens.

J The fifth of Jtigufl, being the anniverfary of the King's deliverance from the Earl of Cotv/j's

confpiracy, was by feme called the Court-kolyd.ny, and ridiculed as a hftion ; tho' the truth there-

of being delivered down by Archbilhop SpotJ'iisood, and other good hiftorians, I fee no great rea-

fon to call it into queftion. Stephens.

CCI. To the Marquis of B u c ki n g h a m.

My 'very good Lord,

I
Thank your lordlliip for your lafl loving letter. I now write to dve

the King an account of a patent I have ftayed at the feal. It is of li-

cence to give in mortmain eight hundred pound land, though it be of te-

nure in chief to
-f-

Allen that was the player, for an hoipital.

Vol. IV. 8 L I

f That Allen the player, who founded an hofpital at Dul'.uch in Surrey, had been an excellent

aftor of the comical and fcrious part ; will appear evident to any one that fhall throuchly corjidcr the

following epigram made by that admirable dr:'.m:*tick I'ott Ben Jjhn/yi.
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I like well that ylllai playcth the Lift adl of his life fo well ; but if lui

Majefly give way thus to amortize his tenures. Ins courts of waa'ds will de-

cay ; which I had well hoped iliould improve.

But that which moved me chiefly is, that his M.ijefty now lately did ab-

folutely deny Sir Henry Savi/e for 200 /. and Sir F^divard Sandvs for 100 A

to the perpetuating of two lectures, the one in Oxford, the other in Cam-
Sridge, foundations of fingular honour to his Majefly (the befl learned of

Kings) and of which there is great want ; whereas hofpitals abound, and beg-

gars :|: abound never a whit the leis.

, If his Majefly do like to pafs the book at all
;
yet if he would be pleas'd

to abridge the 800 /. to 500 /. and then give way to the other two books for

the univerfity, it were a princely work. And I would make an humble fuit

to the King, and defire your lordfliip to join in it, that it might be fo. God
ever preferve and profper you.

Tour Lordjhifs mojl obliged friend and faithfulJervant

,

Tork-houfe, Aug. 18. 1618. Fr. Verulam, Cam.

I have wTitten to my Lord Chamberlain, being Chancellor of Oxford^ to

help in the bufinefs.

' To Mr. E D W A R D A L L E N.

If Rome fo great, and in her wifell age,

Fear'd not to boaft the glories of her llagc

:

As ikilful Rofciiis, and grave ^fip, men
Yet crown'J witli honours, as with riches then ;

Who had no lefs a trumpet of their name,

Than Cicero, whofe every breath «as fame :

How can fo great example die in nie ?

That, Allen, I fhould paufe to publifh thee ;

Who both their graces in thy lelf haft more
Outllript, than they did all that went before :

And prefent worth in all doll fo contraft

As others fpeak, but only thou doft aft.

Wear this renown. 'Tis jull: that who did give

So many poets life, by one fliould live.

j It were to be wifhed this obfervation did not hold true to this day : for tho' the foundations

of hofpitals are to be commended, which Sir Fr. Bacon hath done both in this letter, and other
his writings ; yet it (hews that fome more adequate remedy for fupporting the poor, than what a-

rifes from thefe charities, or even from the laws enacted for their relief, was then, and yet is to be
defircd. And as the defcft thereof is no fmall reproach to the government of a country, happy ia

its natural produft, and enrich'd by commerce ; fo it would be an aft of the greateft humanity,
to provide for the poor, and that idlenefs and beggary, the fuccefiive nurfery of rogues, might aa

far as poffible be extirpated. Upon this occaiion I cannot but take notice of a ftory which has been
fpread abroad to the defamation of Sir Fr. Bacon (tho' upon no jjood ground, as far as I can judge)

as if in the accompliihment of the foundation of the Chartrcux hofpital, begun by Mr. Sutton, and
carried on by his executors. Sir Francis, who was then the King's Sollicitor, had, for fome ill defigns

of gain to himfelf, or others, endeavoured to have defeated the fame. The faft was, that the

heir at law fuppofing, notwithftanding what Mr. Sutton had done in procuring afts of parliament,

and patents from the King, in order to eftablifh this noble charity, that the greateft part of his

eftate was defcended to him; as it was argued on his behalf by the Sollicitor General, by Mr Hen-
ry Tel-jerton, and Mr. Walter, men of great reputation in tliofe times : And whatever ill intentions

fome of the court might have, my requeft to the reader is, that before he pafs any cenfure upon
Sir Fr. Bacon relating, hereunto he would pleafe to perufe his advice (printed p. 449. of this \'ol.)

given to the King touching Mr. Sutlous, eflaie. Stephens.

From the Original.

CCIL To the Marquis of B u c k i n g h a m.
*

My 'very good Lord,

HAT paffed in your lordfhip's prefence, your lordfhip can tell, touch-

ing the navy. The morrow following we concluded in approbation

of
w
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of the books, lave in one point, touching the number convenient for man-
ning the fhips, wherein tlie number allowed by the Commifiioner?, had in

my judgment a little of the Merchant} for to mcafurc by fo many as were
above dtad pays, is no good argument. For the abufe of dead pays is to be
amended, and not the neceflary number abated. In this ):is Majefiy may
fall upon a midd'e proportion between that of the Commiflloners and tiiat

of the Officers.

It were good, now the three books v.'hich we have appointed to be in-

grolTed into one leidger-book are affirmed, there we:e a fliort book of liis Ma-
jelly's royal dircdions, and orders thereupon, extracted.

For the commillion of the Treafury, I perfuade my felf, thcv are of the
firli: hours that liave been well ipent in that kind. We have put thofe par-

ticulars whereof his Majcfty gave us charge into a way.

BING LET'S information will be to good purpole, and we find another
of like nature revealed to Mr. Secretary and my felf. God ever prolper you.

Toicr LordJJjip's incft chUgedfriend and faithfulJe^-vant^

c^Oaoler, 161S. Fr. VKRaLAM, G7«r.

CCIII. To the Marquis of B u c k i n g h a m.

My very good Lord,

LOOKING for matter of fervice, I have found out a fuit for my felfj

and it is proper for me more than all men, becaufe it is within the

account of the hamper. But I have made a law to my felf, that I will ne-

ver beg any thing which fhall not bring gain to the King. TJierefore my
fuit is to farm the profits of the alienations, yielding a thouland pound a year

more to the King than hath been yielded coinmunibus annis, by a mediufii of

feven years. If the King be pleafed to grant me this, it will a little warm the

honour he hath given me ; and I lliall have a new occafion to be, as I ever

have been, and Ihiall be,

Tour LordJJjifs obligedfriend andfaithfulfervant,
Tork-houfe, Oftob. 9. 1618. Yk. Verulam, Canc.

CCIV. To the Marquis of B u c k i n g h a m.

My very good Lord,

THIS morning Mr. Attorney came to me, and defired of me many
writs of 7ie exeat regnum againfi: moll of the Dutch merchants *, and

withal

* The affair of thefe Dutch merchants is in fome meafure reprefented in this letter, and thofe of

Oaoh. g, and AW. 9. 161 9. But Mr. Stephens in his IntroduHlan, p. 45, 46 gives us, by the aflill-

ance of feme authentick p?.pers, the following account of the affair : Upon the 19th of Oilob. i6i8,

the Attorney-General having applied to the Lord Chancellor for writs ne exeat Regnum, againft thefe

merchants, afterwards exhibited an hformation againft about one hundred and eighty of them, for

tranfporting beyond the feas vafl quantities of gold and filver in money, plato, and bullion, fince the

beginning of King James I's reign. The Attorney at firll brought the caufe to an hearing againft

about twenty of them, who were fuppofed the greatell offenders, and moll able to make rellitution.

Their fines amounting in the whole to 150000/. of which Mr. William Courteen, and two others, were

condemned in 20000 / each ; the advice which the Lord Chancellor gave the King, not to grant

away the fines of fuch ten of them as Sir 'Thomas Fa-uafor the difcoverer (liould choofe, and which

it feems he had in a manner been promifed, was a piece of fervice worthy the place he enjoy'd,

and the truft he had with the King. Upon the 12th oiOJiob. 161 9, Mr. Courteen was ceniured to pay

2000/. more, and others, fmaller fums, for endeavouring to corrupt the King's evidence. And the

19th of November following was appointed for the trial of between twenty and thirty more ; but by

reafon of feme negleift or mifmunagement in the prolecutioi!, which gave the court a great deal of

trouble.
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withal let me underdand that there was a difcoveiy of an infinite tranfpor-

tation of gold and filvei out of tliis realm by the faid Dutch merchants, a-

mounting to millions ; and th.it Sir John Brittain had made a book thereof,

and prefcnted the lame to his Majcfty : and farther, that his Majefty had di-

rj6led him to profecute the lame ; and had alfo given Sir Thomm Vaidjor
the forfeiture of fuch ten of them as he fliould chufc.

Hereupon I thought it my duty, as in a matter of great weight, to iig-

nify to his Majeily by your lordlhip v/liat I conceive.

Th e difcovery I think very happy. For if it be true, it v/ill be a great

benefit to his Majefty : it will alfo content his people much, and it will dc-

monftrate alfo that Scotland is not the leech (as fome difcourfcrs fay) but the

Netherlanderi^ that fuck the realm of treafure. So that the thing is very good.

But two things I mufl reprefent to his Majefty ; the firll, that if 1 ftay

merchants from their trading by this writ, I muft do it either ex ojjicio^ or by
fpecial warrant from his Majefty.

If ex officio, then I muft have more than a bare furmife to grant the writ

upon, fo as I muft be acquainted with the grounds, or at lealt appearance of
proofs. If by fpecial warrant, then I defire to receive the lame. The other

is, that I humbly befeech his Majefty that thefe royal boughs of forfeiture

may not be vintaged, or cropjd by private fuitors (confidering his Majefty's

ftate as it is ;) but that Sir 'Thomas Fa'vafor, or Sir "John Brittain may have a
bountiful and gracious reward for their difcovery ; but not the prime, or with-
out ftint.

In fum, I would wifti his Majefty to refer the whole bufinefs and car-

riage of tlie fune for his honour and profit to the commiflloners of trea-

fury ; or bccaufe it is a legal forfeiture, to my felf, Mr. Chancellor, Sir Ed-
laard Coke, and my Lord Chief Juftice ol England : and by us his Majefty

fliall be aifured to know the beft courfe for his juftice, honour, and profit,

and that he may dilpofe what bounty he will. God ever preferve and pro-

sper you.

Tour Lordfjip's jnojl obligedfriend andfaithfulfervant,

Tork-houfc, Oftob. 19. 1618. Fr. Verulam, Catic.

trouble, and the defendants fome advantage, tlie caufe was not heard till the yth of December, the'

molt of them were then found guilty. Of the large fines impoied upon the delinquents, it is fup-

poied that they paid but a third part ; for daring the profecution, the States General did by a letter

deiire the Marquis of Buckingham to endeavour to moderate the heat thereof, as Sir Noei Carfott

their Embaflador did the ne>st day after fentence, to mitigate the feverity.

From the Original. ^ .

CCV. To the Lord Chaneellor. *

My Lord,

I
Have acquainted his Majefty with your letter, who giveth you thanks for

your advice to communicate the bufinefs of the Dutchmen to the com-
miflioners of the Treafury, which his Majefty was before purpoled to refer

to them, as it concerns his treallire, for the carriage of it ; and to your lord-

fliip and the reft named in your letter, for the relation it hath to the law.

For the propofers of the fuit, his Majefty intendeth only to reward their pains

as may fiand with his fervice and his princely difpolition, but to preferve the

main benefit himfelf : all that his Majefty would have your lordfhip to do for

the prefent, is to take order about the writ of Ke exeant regmwi ; to advife

with
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with his learned counfel what courfe is to betaken, and if by a warrant from
his Majefly, that your lordfhip fend him a warrant to be figned, whicli (hall

be returned with all fpeed. Oi other things his Majefty thinkcth it will be
time enough to Ipcak at his return to London. In the mean time I relt.

Tour Lordjljip'sfaithfulfriend andfervanty

Hinchenlroke,2,0aoh. .6.8. Q BUCKINGHAM,

From the Original.

CCVL To the Marquis of B u c k i n g h a m.*

My very good Lord,

I
Have this morning received the petty roll for the Sheriffs, I received

alfo the papers exhibited by Sir Miles Fleetwood, which I will ufe to his

Majefty 's beft fervice, and thereupon give account to his Majefty when time
lerveth.

Mif care wliich is not dormant touching his Majefty 's fervice, efpecially

that of treafure (which is novffu?nmafionmarum) maketh me propound to

his Majefty a matter, which (God is my witnefs) I do without contempla-
tion of friend or end, but animo reSio.

I F Sir Edward Coke continue fick, or keep in, I fear his Majefty's fervice

will languifti too, in thofe things which touch upon law ; as the calling in debts,

recufants, alienations, defalcations, ^c. And this is moft certain, that in

thefe new diligences, if the firft beginning cool, all will go back to the

old byafs. Therefore it may pleafe his Majefty to think of it, v/hether there

will not be a kind of neceffity to add my Lord Chief Juftice of Eno-landio

the commiffioners of treafure. This I move only to the King and your lord-

Ihip, othervvife it is a thing ex non entibus. God preferve and profper you.

Tour Lordfiifs mojl faithfulfer-vant,

from t]xtSjar-Clmmber, Fr. VeRULAM, CanC.
25 Nov. 161 S.

'

P. S. I forget not Tuftons caufe. All things ftay, and precedents are in feareh,-

CCVII. To the Marquis of Buckingham.

My very good Lord,

THIS long book which I fend for his Majefty's lignature, was upon

a conference and confult yefternight (at which time I was aflifted by

the two Chief Juftices, and attended by the furveyor, attorney, and receiver

of the court of wards Fleetwood) framed and allowed.

I T is long, bccaufe we all thought fit not to piece new inftrudtions with

old inftrudlions, but to reduce both old and new into one body of inftruc-

tions. I do not fee that of the articles, which are many, any could have been

fpared. They arc plain, but they have a good property, that they will take

faft hold. I may not trouble his Majefty with chuhng fome of them in par-

ticular, when all are good : only I think fit to let his Majefty know of one,

which is that according to his own dire61:ions: the oath of making no pri-

vate unlawful proiit, is now as well tranOated to the mafter and officers that

may take, as to the parties and fuitors that may give.

I T little becometh me to poflefs his Majefty that this will be to his Majefty's

benefit ten thoufands yearly, or fifteen thoufuids or twentv thoulands : for

Vol. IV. 8M
'

thefe
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thefe rattles are fitter for niountcbankb of Icrvice, than grave tounfellors. But

my advices (as far as I am able to difcern) tend or extend but to thus much :

this is his Majelly's furefl and eafiefl way for his molt good.

Sir Miles Fleetwood^ who both now and heretotbre hath done ^ery good

fervice in this, meriteth to be particularly from your lordfliip incouraged y

which I befeech your lordihip not to forget. God ever profper you.

Tour Lordjkifs mojifaithful boundenfriend andjervant,

I>ec.4.i6i8. Fk. VkR U L AM, C^«r,

CCVIII. To the KING.*

May it pleafe your mojl excellent Majejiy,

ACCORDING to your Majefty's pleafure fignified to us by the Lord

Marquis Buckingham, we have confidered of the fitnels and con-

veniency of the gold and filver thread bufinefs, as alfo the profit that may accrue

unto your Majelly.

W E are all of opinion that it is convenient that the fame fliould be fet-

tled, having been brought hither at the great charge of your Majefty's now
agents, and being a means to fet many of your poor fubjedfs on work, and

to this purpofe Uiere was a former certificate to your Majefty from fome of

us with others.

And for the profit tloat will arife, we fee no caufe to doubt; but do

conceive apparent likelihood, that it will redound much to your Majefly's

profit, which we efteem may be at the leaft 10,000/. by the year j and

therefore in a bufinefs of fuch benefit to your Majefty, it were good it were

fettled with all convenient fpeed, by all lawful means that may be thought of,

vvhich notwithftanding, we moft humbly have to your Majefty '3 highefl wifdom.

Tour Majeflys mofi humble andfaithfulfer-vants,

Fr. Verulam, Cane. H. Montagu. Henry Yelverton.

4 0<.9. 1618. The Marquis of Buckingham writes from Theobalds to the Lord Chancellor, that

the King being defirous to be fatisfied of the gold and iilver thread bufinefs, would have his Lord-

fiiip confult the Lord Chief Jultice, and the Attorney and SoUicitor-General therein.

CCIX. To the KIN G.

It may pleafe your moft excellent Majefty^

D o many times with gladnefs, and for a remedy of my other labours,

_^ revolve in my mind the great happinefs which God (of his Angular good-

nefs) hath accumulated upon your Majefty every way ; and how compleat

the fame would be, if the ftate of your means were once rcdified, and well

ordered : your people military and obedient, fit for war, ufed to peace
; your

church illightened with good preachers, as an heaven of ftars ; your judges

learned, and learning from you, juft, and juft by your example; your nobi-

lity in a right diftance between crown and people, no oppreffors of the peo-

ple, no over-fhadowers of the crown ; your council full of tributes of care,

taith, and freedom
;
your gentlemen and juftices of the peace willing to apply

your royal mandates to the nature of their leveral counties, but ready to obey j

your fervants in awe of your wifdom, in hope of your goodnefs ; the fields

growing every day, by the improvement and recovery of grounds from the

dcfert to the garden 5 the city grown from w^ood to brick, your fea-walls or

i pomoerium
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pomoerium of your ifland furveyed, and in edifying
; your merchants em-

bracing the whole compafs of the world, eaft, welT, north, and fouth; the
times give you peace, and yet offer you opportunities of adtion abroad : and
kftly, your excellent royal ifiue entaileth thefe blcflings and favours of God to

defcend to all pofterity. It refteth therefore, that God having done fo great

tilings for your Majefty, and you for others j you would do fo much for your
felf, as to go through (according to your good beginnings) with the redtify-

ing and fettling of your eftate and means, which only is wanting ; hoc rebus

dejuit umim. I therefore whom only love and duty to your Majeity, and
your royal line, hath made -xfinancie)'^ do intend to prefent unto your Ma-
jefty a perfed book of your eftate like a perfpediive glafs, to draw your eftate

nearer to your light ; befeeching your Majefty to conceive, that if I have
not attained to do that that I would do, in this which is not proper for me,
in my element, I ftiall make your Majefty amends in fome other thing, iii

which I am better bred. God ever preferve, ^c.

Jan. 2. 1618.

From the Original.

CCX. To the Marquis of Buckingha m.*

My very good Lord:,

IF I fliould ufe the Count de Gondomar's adlion, I fliould firft lay your
laft letter to my mouth, in token of thanks, and then to my heart in

token of contentment, and then to my forehead in token of a perpetual

remembrance.

I SEND now to know how his Majefty doth after his remove, and to

give you account, that yefterday was a day of motions in the Chancery.
This day was a day of motions in the Star-Chamber, and it was my hap
to clear the bar, that no man was left to move any thing, which my Lords
were plealed to note they never faw before. To-morrow is a fealing day

;

Thurfday is the funeral day ; fo that I pray your lordlhip to diredl me whe-
ther I fliall attend his Majefty Friday or Saturday. Friday hath fome re-

liques of bufinefs, and the commiflioners of treafure have appointed to meet

;

but to fee his Majefty, is to me above all.

I have fet down dc bene ep, Suffolk's caufe, the third fitting next Term ;

if the wind fufter the commiflion of Ireland to be Iped. I ever more and
more reft,

Your LordJJjifs mojl obligedfriend andfaithfulfervant^

Thh!uhdfi% 16.9. Fr. Verulam, Cane.

From -the Original.

CCXL To the Lord Chancellor,*

My rhoft honourable Lord,

I
Acquainted his Majefty with your letter, at the firft opportunity after

1 received it, who was very well pleafed with that account of your care-

ful and fpeedy difpatch of bufinefies, ^c.

Tours^ &c,

Creennvhh, l^ May 1619. G. BUCKINGHAM
P. S. Your bufinefs had been done before this, but I knew not whether

you would have the attorney or foUicitor to draw it, Frof^z
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From the Original.

CCXIL To the Lord Chancellor.*

My noble Lord,

I
Shewed your letter of thanks to his Majefty, who fays there arc too

many in it for fo fmall a favour, which he holdeth too little to encou-

rage fo well a deferving fervant. For my felf I ftiall ever rejoice at the

manifeftation of his Majefty's fivour towards you, and will contribute all

that is in me to the encreafing his good opinion 3 ever rcfling.

Tour Lordpiif s faitlifulfriend andJervanf, >

G. Buckingham.

From an Original in the Earl of Ox^or^.'s Library, never before printed.

CCXIIL To my very loving friends Sir Thomas Leigh and
Sir Thomas Pucheringe-, Knights and Baronets.*

AFTEll my hearty commendations; being informed by the petitioa

of one 'Thomas Porten, a poor Torkfiiremany of a heavy accident by

fire, whereby his houfe, his wife, and a child, together with all his goods,

were utterly burnt and confumed ; which misfortune the petitioner fuggefts

(with much eagernefs) was occafioned by the wicked pradtices and conju-

rations of one John Clarkjon of Rowitjgton in the county of Warioick, and

his daughter, (perfons of a wandering condition) affirming, for inftance, that

one Mr. Haiki of Warivick did take from the faid Clarkfon certain book^

of conjuration and witchcraft : That the truth of the matter may be right-

ly known, and that Clarkfon and his daughter (if there be ground for it)

may anfwer the law according to the merit of fo heinous a fadl, 1 have

thought good to wifh and defire you to fend for Clarkfon, and his daughter, and.

as upon due examination you fliall find caufe, to take order for their forth-

coming, and anfwering of the matter at the next alTize for the county of

Tork; and alfo to confer with Mr. Hailes, whether he took from the faid

Clarkjon any fuch book of conjuration, as the petitioner pretends he did,

and to fee them in lafe cuftody. Whereupon I defire to be certified liow

you find the matter ; and your doing thereupon. So not doubting of your

fpecial care and diligence herein, I bid you heartily farewell, and reft.

Your very lovingfriend,

Tork-hou/e, \^ May \Gic^ Fr. VeRULAM, C^,'7r.

CCXIV. To the Marquis of B u c k i n g h a m.

My very good Lord,

I
Send his Ma'iefty a volume of my Lord of Bangor's and my Lord

Sheffield, whereof I fpake when I left his Majefty at Theobalds. His Ma-
jefty may be pleas'd, at his own good time and pleafure, to caft his eye upon

it. I purpofe at my coming to London to confer with the Cliief Jufticc as his

Majefty appointed ; and to put the bufinefs of the purfcvants in a way, which

1 think will be beft by a commiiiion oiOycr and Terminer , for the ftar-cham-

ber
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ber (without confeffion) is long feas. I fliould advife that this point of the

purfevants were not lingle, but that it be coupled in the comnnllion with the

offences of keepers of prifons hereabouts : it hath a great affinity ; for purfe-

vants are but ambulatory keepers, and it works upon the fame party, (of the

papifts :) and it is that wherein many of his Majelty's and the council's fevcre

charges, have been hitherto unfruitful j and it doth a great deal of mifchief.

I have fome other reafons for it. But of this it will be litteft to advertife

more particularly, what I have refolved of on advice, upon conference with

the Chief Juftice. I am wonderful glad to hear of the King's good health.

God preferve his Majefty and your lordlhip. I ever reft,

Tour Lordjl.up's mojl obligedfriend andfaithfulfirvant ^

Qorhambury, this laft of July 1619. Fr. VeRULAM, CanC,

From the Original.

CCXV. To the Lord Chancellor.*

My honourable Lord,

YOUR lordfliip hath fent fo good news to his Majefty, tliat I could

have wifhed you had been the reporter of it your felf j but feeing

you came not, I cannot but give you thanks for employing me in the de-

livering of that which pleafed his Majefty fo well, whereof he will put your

lordftiip in mind, when he feeth you. I am glad we are come fo near to-

gether, and hoping to fee you at Windjor^ I reft.

Tour Lord/hip's faithfulfriejid and fervanf,
zqAug 1619. G. Buckingham,

From the Original.

CCXVL To the Lord Chancellor.*

My honourable Lord,

AS I was reading your lordfhip's letter, his Majefty came, and took it

of my hands, when he knew from whom it came, before I could

read the paper inclofed ; and told me that you had done like a wife coun-

fellor : firft fetting down the ftate of the queftion, and then propounding the

difficulties, the reft being to be done in its own time.

I am glad of this occafion of writing to your lordfhip, that I may now
let your lordfliip underftand his Majefty's good conceit and acceptation of

your fervice, upon your difcourfe with him at JViridfor, which though I heard

not my felf, yet I heard his Majefty much commend it both for the me-
thod and the afFedion you ihewed therein to his affairs, in fuch earneft man-
ner, as if you made it your only ftudy and care to advance his Majefty's

fervice. And (o I reft,

Tour Lordfifsfaithful friend andfervanf,
Wa„Pad,g Sept. i6ig. G, BUCKINGHAM.

I

CCXVir. To the Marquis of Buckingham.

My very good Lord,

Think it my duty to let his Majefty know what I find in this caufe

of the ore tenus. For as his Majefty hath good experience, that when his

Vol. IV. 8 N bufiuiU
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bufinefs comes upon tlie ftage, I cany it with ftrength and refolution ; fo in

the proceedings I love to be wary and confiderate.

I WROTE to your lordHiip by my laft, that I hoped by the care I had taken,

the bufinefs would go well, but without that care I was fure it would not go

well. This I meant becaufc I had had conference with the two ChiefJuliices,

Sir Edward Coke being prefcnt, and handled the matter fo, that not without'

much ado I left both the Chief Juftices firm, to the caufe and fatished.

But calling to mind that in the main bulinels, notwithftanding f and the

Chief Juftices went one way, yet the day was not good (and I Ihould be loth

to fee more of fuch days) lam not without fome apprehcnfion. For though

we have Sir Ez/uw^ Co/iv earneft and forward, infomuch as he adviied the

ore tenus, before I knew it at Wanjlead^ and now bound the Dutchmen over

to the ft:ar-chamber, before I was made privy ; unto both which proceedings

I did neverthclefs give approbation : yet if dnere lliould be either the major

part of the votes the other way, or any main diftradion, though w^e bear it

throuf^h, I fliould- think it a matter full, of inconvenience. But that which

<Tives me moft to think, is the carriage of Mr, Attorney, which forteth neither

with the bufinefe, nor with himfelf : for as I hear from divers, and partly

perceive, he is fallen from earneft, to be cool and faint .- which weaknefs, if

it fhould make the like alteration at the bar, it might overthrow the caufe.

All the remedy which is in my power, is by the advice of the judges to draw

fome other of the learned counfel to his help ; which he, I know, is unwil-

ling with, but that is all one.

This I thought it neceffary to write, left the King fliould think me afteep,

and becaufe I know that his Majefty's judgmait is far better than mine. But

I, for my part, mean to go on roundly j and fo I ever reft.

Tour Lordflnfs moft obligedfriend andfaithfulfer'vant,

oaob. 9. 1619. Fr. Verulam, Cane.

If the King in his great wifdom fliould any ways incline to have the one

tejius put off, then the way were to command, that the matter of the ore

tenus fliould be given in evidence, by way of aggravation in the main cauie.

And it is true, that if this precurfory matter goeth well, it giveth great en-

trance into the main caufe ; if ill, contrariwife, it will do hurt and difadvan-

tase to the main,o

Frovi the Original.

CCXVnL To the Lord Chancellor.*

My honourable Lord^

THE news of this viiflory hath fo well plcafed his Majefty, that he

giveth thanks to all ; and I among the reft, who had no other part,

but the delivering of your letter, had my part of his good acceptation, which

he would have rewarded after the Kornan fafliion with every man a gar-

land, if it had been now in ufe j but after the fafliion of his gracious good-

nefs, he giveth your lordftiip thanks : and would have you deliver the like-

in his Majefty's name to Sir Edivard Coke and the judges. Your news which

came the firft, gave his Majefty a very good breakfall, iind I hope his healdi

will be the better after it.

Tour Lordfhifs faithfulfriend andfervant,

140.?. 1619. G. BtrCKINGHAM,
This letter was indorfed,

I'hanks on the fuceejs in the ore tenus againfl the Dutch,

I CCXIX.
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CCXIX. To the Marquis of Buckingham.

My very good Lord,

THESE things which I write now and heretofore in this caufe, I do
not write, fo as any can take knowledge that I write, but I dif-

patch thing ex officio here, and yet think it (it inwardly to advertile the King
what doth occnr. And I do affure your lordfliip, that if I did ferve any King
wliom I did not think far away wifcr than my felf, I would not write in the

midlt of bafinefs, but go on ofmy felf.

This morning, notwithftanding my fpeech yefterday with the -f- E>uke, he I Of i^a^/y,

delivered this letter inclofed, and I having cleared the room of all fave the

court, and learned counfel (whom I required to ftay,) the letter was read a

little before our hour of fitting. When it was read, Mr. Attorney began to

move, that my lord fhould not acknowledge his offences as he conceived he

.liad committed them, but as they were charged ; and fbme ofthe lords fpeaking

to that point, I thought fit to interrupt and divert that kind of queftion ; and

laid, before we confider'd of the extent ofmy lord's fubmifiion, we were firfl:

to confider of the extent of our own duty and power; for that I conceive^

it was neither fit for us to flay proceeding, nor to move his Majefty in that

which was before us in courfa of jullice : Unto which (being once pro-

pounded by me) all the lords and the reft U7ia voce allented. I would not (o

much as aik the queftion, whether though we proceeded, I fliould fend the let-

ter to his Majeft}', becaufe I would not flraiten his Majefty in any thing.

The evidence went well (I will not fay Ifometime holp it, as far as was fit

for a judge;) and at the rifing of the court, I moved their lordfliips openly,

whether they would not continue this caufe from day today till it were end-

ed; which they thought not fit, in regard of the genefaljuftice which would
be delayed in all courts. Yet afterwards within I prevailed fo far, as we
have appointed to fit JVedneJday, Thurjday and Friday, and to fit by eight of

the clock, and fo to difpatch it before the King come, if we can. God pre-

ferve and profpcr you. I ever refi:.

Tour Lordjhifs moft obligedfriend andfaithfulfervant,

i:\ns2zGaoher,Fn<iay^t Pj^_ Verulam, Cdnci
4 of the clock, 161 9

From the Original.

CCXX. To the Lord Chancellor.*

My Ijcnourable Lord,

I
Have received your letters by both your fen^ants, and have acquainted

his Majefty with them, who is exceedingly pleafed with the courle yoii:

have held in the Earl of Suffolk's bufinefs, and holdeth himfelf fo much the

more beholden to you, becaufe you fent the letter of your own motion,

without order or confent of the Lords, whereby his Majefty is not tyed to

an anfvver. His Majefty hath underftood by many, how worthily your lord-

Ihip hath carried yourfelf both in this and the Dutch bufinefs ; for which

he hath commanded me to give you thanks in his name, and feeth your

care to be fo great in all things that concern his fervice, that he cannot

but-
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but much rejoice in the truft of fuch a fervant, which is no lefs com-
fort to.

Tour LordJJnfsfaithfulfriend andfcrvam^
^>"'^3 0<3-. 16.9. G. Buckingham.

Indorfed thus.

On my Lord ofBucks i^idofing a letter offibmifionfrom my Lord cj Suffolk.

CCXXL To the Marquis of Buckingha
My very good Lord,

M.

MY Lord of Suffolk's, caufe is this day fentenced. My lord and his lad/

fined together at 30,000 /. with imprifonment in the tower at their

own charge. Bingley at 2000 /. and committed to the fleet. Sir Edward
Coke did his part, I have not heard him do better, and began with a fine of an
100,000/. but the judges firfl, and moft of the reft, reduced it as before. I

do not diflike that things pafled moderately, and all things confidered it is not

amifs, and might eafily have been worfe.

There was much fpeaking of interceding for the King's mercy, which in

my opinion, was not fo proper for a fentence. I faid in conclufion, that

mercy was to come ex meromotu, and fo left it : I took fome other occafion

pertinent to do the King honour, by fhewing how happy he was in all other

parts of his government, fave only in the manage of his treafure by his

ofiicers.

I have fent the King a new bill for Siifex ; for my Lord of Nottingham's

certificate was true, and I told the judges of it before; but they negledted it.

I conceive the firft man, which is newly fet down, is the fittelt. God evejr

preferve and profper you.

Tour Lordjloip^s ??ioJl obligedfriend ayidfaitlfulfervant
^

?Jov. 13. i6ig. Fr.Verulam. Conc.

CCXXIL To the Marquis of Buckingham.

My, "very good Lord^

I
Do not love to interlope by writing in the midft of bufinefs : but be-

caufe his Majefty commanded me to acquaint him with any occurrence

which might crofs the way, I have thought fit to let his Majefty know
what hath pafl^ed this day.

This day (which was the day fet down) the great caufe of the Dutehm.en

was enter'd into. The pleading being open'd, and the cafe ftated by the

counfel; the counfel of the defendants made a motion to have certain exami-

nations taken concerning the old defendants fuppreffed, becaufe they were

taken fince the laft hearing.

I SET the bufinefs in a good way, and ftiewed they were but fupplementaf,

and that at the laft hearing there were fome things extrajudicial alledged ad

infirmandum cotifcientiam judicis, and therefore there was more reafon tliefe

fliould be ufed ad informajidum confcientiam judicis, and that there was order

for it. The order was read, and approved both by the court, and the de-

fendant's own council ; but it was alledged, that the order was not enter'd time

enough, whereby the defendants might likewife examine: wherein certainly

there
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tliere was fonie flip or forgetfiilnefs in Mr. Attorney or Britfahi that followed

it, which I wiih had been otherwife
;

yet it went fair out of the court.

But after dinner my lords were troubled about it, and after much difpute,

we have agreed to confer filcntly, -^ndfmcJire/ntu to-morrow, and fet all

ftrait, calling the judges, and the learned counlel, with whom I have fjx^ken

this evening, I think, to good purpofe. For in good faith I am fain to be
omnibus omnia, as St. Pauliixih, to fct forward his Majefly's fervice.

I DISCERN a kind of inclination to take hold of all accidents to put off
the caufe, whcrcunto neither I ihall give way, nor I hoj-»e his Majefty ; to-

morrow, if caule be, I Hull write more, but I hope ail flull be well. I ever
reif.

Tour Lord/Ijifs mojl obligedfriend andfaithfulfervant,
Friday hi^bt, Nov. 1 9. 1 6 < 9. Fr . Ve R U L AM, CauC.

CCXXIIL To the Marquis of Buckingham.

My very good Lord,

IH A v E conferred with Sir Lionel Cratifeld according to his Majefly's

fpecial commandment, touching two points of value, for the advance-
ment (the one prefent, the other fpeedy) of his Majefly's revenue.

The firfl is of the currants, to reftore the impofition of five fliillings fix

pence, laid in the late Queen's time, and drawn down unduly to ferve

private turns to three fliillings four pence ; which will amount to above three

thoufand pounds yearly increafe.

The other is of the tobacco, for which there is offer'd 2000/. increafe

yearly, to begin at Michaelmas next, as it now is, and 3000/. increafe, if the

plantations of tobacco here within land be rcftrained.

I APPROVE, in mine own judgment, both propofitions, with thefe cau-
tions : That for the lirff the farmers of the currants do by inftrument under their

feals relinquifli to the King all their claim thereto, by any general words of
their patent. And for the fecond, that the bargain be concluded and made
before the proclamation go forth ; wherein perhaps there will occur fome
doubt in law, becaufe it reftraineth the fubjed; in the employment of his free-

hold at his liberty. But being fo many ways pro bono publico^ 1 think it good
enough.

His Majefiy may tlierefore be pleafed to write his letter to the commif^
fioners of tlie trcafury, fignifying his Majeily's pleafure diredlly in both points

to have them done, and leaving to us the coniideration de modo. God ever

proiper you, I reft.

Tour Lordfnfs mojl obligedfriend andfaithfulfervant,

Nov. 22. 1619. Fr. Ve R u L A m, Cane,

From the Origitial.

CCXXIV. To the Marquis of B u c k i n g h a m.*

ii^-wr? good Lord,

ISem) the fiibmiffion of Sir TZjo;;w5 Lake drawn in fuch form as upon
a meeting with me, of the chief juflices, and the learned counfel, was

conceived agreeable to his Majefly's meaning and diredions
; yet left we fliould

err, vve thought good to fend it to his Majefly. It is to be returned with
Vol IV. 8 O fpecd.
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fpeed, or elfe there will be no day in Court to make it. God blefs and
profper you. I reft.

Tour Lordfljifs moji obligedfriend andfaithfulfervant^

2SN0V. 1619. Fr, Verulam, Cane.

From the Original.

CCXXV. To the Lord Chancellor.*'

My honourable Lord,

I
Have acquainted his Majefty with your lordfliip's letter, and with the

fubmiffion you fent drawn for Sir Thomas Lake, which his Majefly liketh

well, and becaufe he ferved him in fo honourable a place, is gracioufly pleafed

that he maketh fubmiffion in writing, fo that my Lady of Exeter be con-

tented and the lords, whom his Majefty would have you acquaint therewith.

And fo I reft.

Tour Lordfiifs faithfulfriend andfervant,

^(•wmarket, 29 Nov. 1619. G. BUCKINGHAM.

From the Original.

CCXXVL To the Marquis of B u c k i n g h a m *

My very good Lord,

WE fentence to-morrow, but I write to-day, becaufe I would not leave

the King in fufpenfe.

I SHALL write, not fo good ntw& as I would, but better than I expedled.

We met amongft our felves to-day, which I find was neceffary, more

than convenient. I gave aim that the meeting was not to give a privy ver-

didl, or to determine what was a good proof or not a good proof, nor who
was guilty or not guilty, but only to think of fome fit proportion of the

fines, that there mought be Icfs diftradlion in the fentence, in a caufe fo icat-

tered j fome would have entered into the matter it felf, but I made it good

and kept them from it.

I PERCEIVE the old defendants will be cenfured as well as the new,

(which was the gole) and I am perfuaded the King will have a great

deal of honour of the caufe. Their fines will be moderate, but far from

contemptible. The attorney did very well to-day ; I perceive he is a better

pleader than a diredlor, and more eloquent than confiderate.

Little thinks the King what ado I have here, but I am fure I acquit

my truft. To-morrow I will write particularly. God ever preferve you.

Tour Lordjhifs mofl obligedfriend andfaithfulfervant,

Tuefday afternoon, this Fr. VeRULAM, CctlC,

7th Dec. 1619.

The Marquis of Buckingham writes that he had acquainted his Majefty with this letter, who

commanded him to give the Lord Chancellor thanks for his fpeed m advertifiDg thofe thmgj that

paf5, and for the great care he ever feeth his lordlbip hus in his iervice.

From
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From the Original.

CCXXVII. To the Lord Chancellor.*

My Lord,

HIS Majefly having Qttn. in this great bufinefs your exceeding care and
diligence in his fervice by the efFedt which hath followed thereupon,

hath commanded me to give you many thanks in his name, and to tell you
that he feeth you play the part of all in all, ^c,

TourSy (^c.
Ne',^Jmarht, lo Dec. 1619. ©. BUCKINGHAM.

Endorfed, Tn the Dutch Caufe.

From the Original.

CCXXVIIL To the Marquis of Buckingham.*'

My very good Lord,

TO keep form, I have written immediately to his Majefty of Juftice

Croke's death, and fend your lordfhip the letter open, wilhing time

were not loll. God preferve and profper you.

Tour Lordjhip's fwr,

24 Jan. 1619. Yr. Verulam, Canci

From the Original.

CCXXIX. To the Marquis oFBuckingha m.*

My very good Lord,

Doubt not but Sir Giles Montpeffon idvertifeth your lordfhip how our

revenue bufniefs proceeds. I would his Majefly had refted upon the lirft

names ; for the additionals, ipecially the exchequer man, doth not only wea-
ken the matter, but weakeneth my forces in it, he being thought to have

been brought in acrois. But I go on and hope good fervice will be done.

For the Commiffions to be publifhed in the ftar-chamber, for which it

pleafeth his Majefty to give me Ipecial thanks, I will have fpecial care of

them in time. God ever profper you.

Tour LordJl?ip's mofi obligedfriend andfaithfulfervant

,

\oxhTcl. 1619. Fr. Verulam, Cam,

CCXXX. To the KIN G.

May it pleafe your mofl excellent Majejly,

ACCORDING to your commandment, we met together yeflerday

at IVlitehall, and there confulted what courfe were fittell to be
taken now in this bufinefs of your Majefty 's Attorney-General, both for the fa-

titjfying your own honour, as alfo for calling in the late exorbitant charter of
the city; which are the two ends, as we conceive, that your Majefty propos'd

unto your felf.

To

I
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To cffeA both which, we humbly preliime to prefcnt thus much unto

your Majefty as our opinion, Firft, that an information be put into the

ftar-chamber, as we formerly advilcd, againft your attorney as delinquent,

againft the mayor, &c. as interefted, and againft the recorder alio, i.iixdy

•with fome touch of charge.

That the fubmilTion by letter offer'd by Mr. Attorney is noway fatifa<5to-

ry for your Majefty's honour ; but is to be of record' by way of anfwer, and

deduced to more particulars.

That any fubmillion or furrender of the patents by the city, fliouldbe

alfo of record in their anfwer; and no other can be recciv'd with your Ma-
jefty's hoiKJur, but by anfwer in court : the fame to come merely of them-

fclves, without any motion on your Majefty's behalf, diredly or indiredtly-j

which being done in this form, it will be afterwards in your MajeHy's choice

and pleafure to ufe mercy, and to fufpend any farther proceedings againft

your attorney.

That it isofreceffity as well for the putting in of diis information, as for

your Majefty's other urgent and publick (ervices in that and other courts, to

have a fequeflration prefently of your attorney, and a provviional commiljion

to fome other during your Majelly's pleafure to execute that charge. For

both which, inftruments legal fhall be provided as foon as your Majelty's plea-

fure is known. To which we humbly and dutifully fubmit our advice and

opinion, befeeching God to blels your Majelly's facred perfon with continu-

ance and encreafe of much health and happinefs : wherewith humbly kifling

yotir royal hands, we reft.

Tour Majcjifs fnojl humble^ andfaithfulfiihjeBs andfervants.

At your Majefty's Palace of Yv. Yexu\2t.m. Conc. T. Arundel, Robert NaUntoh,
Whitehall, Ju.e 16. i6zo.

Gco. Calvcrt, Jul. Cacfar, Edw. Cokc.

CCXXXI. To the Marquis of Buckingham.

^j vefy good Lord,

I
Have lately certified his Majefty on the behalf of Sir George Chawort'h^

by Secretary Cahert^ touching the place of a remembrancer in the

chancery for fetting down of caules. And becaufe the gentleman telleth me,

the King thought my certificate a little doubtful ; he defired me to write to

your lordfliip, touching my approbation more plainly. It is true, that I con-

ceive it to be a good bufinefs, and will be for the fervice of the court, and eafe

of the fubiedl ; I will look it fliall be accompanied with good cautions.

W E ruffle over bufinefs here in council apace, and I think to reafonable good

purpofe. By my next I will write of fome fit particulars. I ever reft.

Tour mojl obligedfriend andfaithfulfcri^anf,

June 21. 1620. Fr. Verulam, Cafic,

CCXXXII. To the Marquis of B u c k i n g h a m.

My 'very good Lord,

TH E tobacco bufinefs is well fettled in all points. For the coals, they

that brought the offer to Secretary Calvert, do very bafely flirink from

their words ; but we are cafting about to piece it and perfeft it. The two
goofe-quills Afflxwir// and Alured h^^Q been pulled, and they have made fub-

miliiors
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mifiions in that kind which the board thought fit : for we would not do them
the horioiir to require a recantation of their opinion, but an acknowledgment

of their prefumption.

His Majefty doth very wifely (not Hicwing much care or regard to it) yet

really to fupprefs their licentious courfc of talking and writing. JVIy old Lord

BurghUy was wont to fay, that the Frenchman when he hath talked, he hath

done ; but the EngliJJ.man when he hath talked, he begins. It evaporatcth

malice and difcontent in the one, and kindleth itj in the other. Afid there-

fore upon fomc fit occafion I v.n{h a more publick example. The King's

ftate, if I ihould now die and were opened, would be found at my heart,

as Queen Mary faid of Calais ; we find additionals flill, but the confump-
tion goeth on. I pray God give his Majeity refolution, pafling by at once

all impediments and lefs refpeds, to do that which may help it, before it be

irremediable, God ever preferve and profper your lordfliip.

Tour Lordfjifs niojl obligedfriend andfaithfulfer'-cant;

23 July i6;o. Fr. Verulam, Canc.

I have flaid tbe thoufand pounds fet upon Englcfidd for his Majefty, and
given order for levying it.

From the Original.

CCXXXIIL To the Marquis of Buckingham.*

My very good Lord,

ONE gave me a veiy good precept for the flone ; that I fliould think of
it moll: when I feel it lead. This I apply to the King's bufinefs,

wnich furely I revolve moft when I am leaft in adion, whereof at my at-

tendance I will give his Majefty fuch account as can proceed from my poor

and mean abilities, which as his Majefty out of grace may think to be more
than they are, fo I out of defire inay think fometinie they can eftedt more
than they can. Bat ftill it nluft be remembred, that the ftringing of the

harp, nor the tuning of it will not ferve, except it be well play'd on frorni

time to time. ^

If his Majefty's bufinefs or commandments require it, I will attend him at

IVindJbr, though I would be glad to be fpared, becaufe quick airs at this

time of the year do affed me. At London^ and fo at Theobalds and Hamp-
ton-Court, I will not fail God willing to wait upon his Majefty, Mean while

I am exceeding glad to hear his Majefty hath been lufty and well this pro-

grefs. Thus, much deliring to fee your lordfliip, cujus amor tantum fnihi

crefcit in boras (as the poet laith) I ever remain.

Tour Lordflnfs mojl obligedfriend andfaithfulferva?it,

Gcrha,^hun; tVxs icth. Fr. VeRULAM, G7/;c;
oiAug. 1 620.

From the Original.

CCXXXIV. To the Marquis of B u c k i n g h a m.
*

I

My very good Lord,

"VVk 1 T E now only a letter of thanks to his Majefty, for that I hear, in

my abfence he was plealed to exprefs towards me (though unworthy) a

Vol. IV, 8 P great
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great deal of grace and good opinion before his lords ; which is much to my
comfort, whereunto I mufl: ever impute your lordfliip as accellary. I have

alfo written to him what fignification I received from Secretary Naiatton of

his Majefly's will and pleafure, left in fo great a bufinefs there Ihould be

any miltaking.

The pain of my foot is gone, but the weaknefs doth a little remain, lb as

I hope within a day or two to have full ufe of it. I ever remain

Tour Lordjhijis mojl obligedfriaid andfaithfulfevcant
^

zosiob. iCio. Fr. Verulam, G?7/r.

From the Original.

CCJCXXV. To the K I N G. *

It }nay pkafe your Majefiyy

I
Thought my felf an unfortunate Man that I could not attend }'t5u at

Theobalds. But I hear that your Majefty hath done, as God Almighty

ufeth to do, which is to turn evil into good, in that your Majefty hath been

pleafed upon that occafion to exprefs before your lords your gracious opinion

and favour towards me, which I moft humbly thank your Majefty for, and

will afpire to deferve.

Secretary Naunton this day brought me your pleafure in certain notes :

that I fliould advife with the two Chief Juftices (old parliament men) and

Sir Edward Coke (who is alfo their fenior in that fchool) and Sir Randall

Crewe the Lift fpeaker, and fuch other judges as we fliould think fit touch-

ing that which mought in true policy, without packing or degenecate arts, pre-

pare to a parliament, in cafe your Majefty fliould refolve of one to be held,

And withal he fignified to me fome particular points, which your Majefty

very wifely had deduced.

All your Majefty's bufinefs hfuper cor nieum, for I lay it to heart, but

this is a bufinefs fecundum cor meum ; and yet, as I will do your Majefty all

poffible good fervices in it, Co I am far from feeking to impropriate to my
felf the thanks, but fliall become omnibus omnia (as St. Paul faith) to attain

your Majefty's ends.

As foon as I have occafion, I will write to your Majefty touching the

fame, and will have fpecial care to communicate with my lords, in fome

principal points, though all things are not at firft fit for the whole table. I

ever reft,

Tour Majejiys mofi bounden and nwfl devotedfervant,

z o^ober 1620. Fr.VerulAM, Canc.

Your Majefty needeth not to doubt but that I fliall carry the bufinels

with that fecrecy which appertaineth.

CCXXXVL To the Marquis of B u c k i n g h a m»

My very good Lord,

YESTERDAY I called unto us the two Chief Juftices, and Ser-

jeant Crewe, about the parliament bufinefs. To call more judges, I

thought not good. It would be little to afilftance, much to fecrecy : the di-

ftribution of the bufinefs We made^'a.? into four parts.

L The
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I. The perufing of the former grievance, and of things of like natiue

which have come fince.

II. The confideration of a proclamation with the claufes thereof, especial-

ly touching elcdions ; which claufes neverthelefs we are ofopinion fliould be
rather monitory than exclufive.

III. Th e inclufive : that is to Hiy, what pcrfons were fit to be of the houle^

tending to make a fufficient and well-conipofed houfe of the ableft men of the
kingdom, fit to be advifed v/ith cifca ardiia regni^ as the ftyle of the writs

goeth, according to the pure and true inftitution of a parliament ; and of the
means to place inch perfons without novelty or much obfcrvation. For this

purpofe we made fome lills of names of the prime counfellors, and principal

flatefmen or courtiers ; of the graveft or wifeft lawyers i of the moft refpedted

and beft-temper'd knights and gentlemen of the county. And here obiter

we did not forget to confider who were the boiitefcus of the laft feflion, how
many of them are dead, how many reduced, and how many remain, and
what were fit to be done concerning them.

IV. The having ready of fome commonwealth bills, that may add refpedt

and acknowledgment of the King's care ; not wooing bills to make the King
and his graces cheap ; but good matter to fet them on work, that an empty
ftomach do not feed upon humour.

Ok thefe four points, that which concerneth perfons is not fo fit to be

communicated with the council-table, but to be kept within fewer hands.

The other three may when they are ripe.

Mean while I thought good to give his Majefty an account what is done,

and in doing, humbly craving his direftion if any thing be to be alter'd or

added ; though it may be our felves fhali have fccond thoughts, this being but

the refult of our firft meeting.

Th e ftate of his Majefty's treafure fi;ill maketh me fad, and I am forry I was
not at Theobalds to report it, or that it was done by my fellows : it is moft
neceffarily we do it faithfully and freely : For to flatter in this, were to be-

tray his Majefty with a kiis. I humbly pray his Majefty to think ofmy former

counfel ; and tliis I will promife, that whomfoever his Majefty fhall make Trea-

furer, if his Majefty fliall diredl him to have relation to my advice, I will con-

tinue the fame care and advice I do now, and much more chearfully when I

lliall perceive^ that my propofitions ftiall not be literae fcriptae in glacie.

Mean while to keep the commifiion in doing of fomewhat worth the do-

ing ; it may pleafe his Majefty to tai<:e knov/ledge, that upon our report we had

agreed to make remonftrance to him, that we thought Ireland might (if his

Majefty leave it to our care) be brought by divers good expedients to bear their

own charge ; and therefore his Majefty may be pleas'd by his commandment
to fet us in hand with it out of hand. God ever profper you.

Tour Lordjhifs mofi obligedjrlend andfaithfulfer^cant^

Ofiober J. i(>20. Fr- Verulam, CaJlCi

Frcm the Original

CCXXXVn. To the Lord Chancellor. *

iWv Lord,

I
Have acquainted his Majefty with your letter, and labour in his fervice,

for which he commandeth me to give you thanks, and to let your lord-

fliip know, that he likcth exceeding well your method held by the judges,

2 which
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which could not be amended, and concurrcth with you in your opinions.

Firji, touching the proclamation, that it fliould be monitory and perfuafive

rather than compulfive : and, fecondly, that the point concerning the pcrfons,

who fhould be admitted, and who avoided, is fit to be kept from the know-
ledge of the council-table, and to be carried with all fecrecy.

For the buiinefs of Ireland, his Majefty had heard of it before, and gave

commandment to the maffer of the wards, that it Ihould be haftened and fet

in hand with all fpeed, which his Majefty doubteth not but is done by this time.

Touching your advice for a Treafurer, his Majclty is very mindful of it, and

will let you know as much at his return, when he will /peak further with

your lordlhip of it. And lb I rcfl:.

Tours, &c.

Royfion, 9 0.7. 1 620. G. B U CK I X G H A M,

CCXXXVIII. This letter was written with the Kin g's own
hand, to my Lord Chancellor Verulam, upon his I/Ord-

jfhip's fending to his Majesty his Novum Organu7n.

Mv Lord,

I
Have received your letter, and your book, than the which, you could

not have fent a more acceptable prefent unto me. How thankful I am
for it, cannot better be exprelfed by me, than by a firm refolution I have ta-

ken ; firfi: to read it through with care and attention, though I fliould fteal fome

hours from my fleep : having otherwiie, as little fpare time to read it, as you

had to write it. And then to ufe the liberty of a true friend, in not fparing

to afk you the queftion in any point whereof I ihall fland in doubt : na/n ejus

eji explicare, cttjus eft condere : as, on the other part, I will willingly give a

due commendation to fuch places as,, in my opinion, fliall dcferve it. In the

mean time I can with comfort allure you, that you could not have made
choice of a fubjed: more befitting your place, and your univerflU and metho-

dical knowledge ; and in the general, I have alarady obferved, that you jump
with me, in keeping the mid-way between the two extremes ; as alio in fome
particulars, I have found that you agree fully with my opinion. And fo pray-

ing God to give your work as good fuccefs as your heart can wifli, and your

'labours deferve, I bid you heartily iarewel.

oaoi.,6 i6zo. JAMES R.

CCXXXIX. To the Marquis of.B u c k i is g h a m.

My very good Lord,

I
Send his Majeffy a form of a proclamation: for the parliam.ent, which I

though-t fit to offer firfl to his Majeliy's perulal, before I acquainted the

council.

For that part which concerneth the foreign bufinefs, his Majefly will gra-

cioufly confider, how eafy it is for me to millake, or not to attain j which his

Majefty in his Wifdom will pardon, correal, and direft.

For that part touching the eleftions, I have communicated it with my
collegues. Sir Edward Coke, the two Chief Juffices, and Serjeant Creic, who
approve it well ; and we are all of opinion, that it is not good to have it more

peremptor)', more particular, nor more fliarp.

We
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We are thinking of fomc commonwealth laws, amongil which I would have

one fpecial for the maintenance of the navy, as well to give occafion topublilli

(to his Majcfly's honour) what hath been already done j as, to fpeak plainly,

to do your lordfliip honour in the fecond place ^ and befides, it is agreeable

to the times. God ever profper you.

Tour Lo}-djhifs mojl obligedfriend andfaithful fervant^

oaobcr ^2. -itzo. Fr. Verulam, Cane.

CCXL. Draught of a Proclamation for a Parliament, referred

to in the preceding letter.

AS in our princely judgment we hold nothing more worthy of a chriftian

monarch, than the con fcrvation of peace at home and abroad ; where-

by effufion of chrilHan blood, and other calamities of war are avoided} trade

is kept open, laws and juftice retain their due vigor and play, arts and fciences

flourifli, fubjefts are lefs burthened with taxes and tallages, and infinite other

benefits redound to the ftate of a common-weal : fo in our own pradice we
fuppofe there hath been feidom any King, that hath given more e.vprefs tefti-

monies and real pledges of this defire to have peace conferved, than we have

done in the whole courfe of our regiment.

For neither have we, for tliat which concerns our felvcs, been ready to

apprehend or embrace any occafions or opportunities of making war upon
rtur neighbours ; neither have we omitted, for that which may concern the

flates abroad, any good office or royal endeavour, for the quenching of the

fparks of troubles and difcords in foreign parts. Wherein, as we have been

always ready and willing, fo we wifli that we had been always as happy and
.prevailing in our advices and counfels that tended to that end.

And yet do we not forget, that God hath put into our hands a fceptre

over populous and warlike nations, which might have moved us to fecond the

dfFcftion and difpofition of our people, and to have wrought upon it for our

own ambition, if we had been fo minded. But it hath fufficed unto us to

feek a true and not fvvelling greatnefs, in the plantations and improvements

of fuch parts of our dominions, as have, in former times, been more defolate

or uncivil, and in the maintaining of all our loving fubjedls in general in tran-

quillity and fecurity, and the other conditions of good government, and hap-

py times. But amongft other demonftrations of our conftant purpofe, and
provident care to maintain peace, there was never fuch a trial, nor io appa-

rent to the world (as in a theatre) as our perfiiling in the fune refolution,

fince the time that our dear fon-in-law was defied and accepted King oi Bo-
hemia ; by how much the motives tending to fliake and allail our faid refo-

lution were the more forcible. For neither did the glory of having our dcarefl

daughter and fon-in-Iaw to wear a crown j nor the extreme alacrity of our

people devoted to that caufe ; nor the reprefentations, which might be fet

before us of dangers, (ifwe fliould fuifcr a party in Chriftendom, held conimon-
ly adverfe and ill affedcd to our flate and government, to gather farther repu-

tation and flrength) tranfport us to enter into an auxiliary war, in prof^cution

of that quarrel: but contrariwife, finding the juftice of tJie caule not fo clear,

as that we could be prefently therein fatisfied ; and weighing with our fclves

likewife, that if the kingdom o^ Bohemia had continued in the houfc of _</«-

flria, yet ncverthelefs, the balance of Chrillendom had flood in no other fort

than it had done for many years before, withgut increafe of party ; and chieHy

Vol. IV. 8 Q^
'
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fearing that the wars in thofe parts of Gei-many,. wliich have been hitherto

the bulwark of Chriftcndom, againft the approaches of the 7z/r>J, might by
the intcfline diffenfions, allure and let in the common enemy ; we didabllaiu

to declare or engage our felvcs in that war, and were contented only to give

permiffion to the ambaifador of our fon-in-law, to draw fome voluntary helps

of men and money from our fubjefts, being a matter that violated no treatv,

and could not be denied in cafe of fo near a conjundioo.

But while we contained our fclves in this moderation, we find the event

of war hath much altered the cafe^ by the late invafion of the Palatinatei

whereby (howfoever under the pretence of a diverlion) we find our fon ia

fadt expulfed in part, and in danger to be totally difpoirefled of his ancient in-

heritance and patrimony, fo long continued in that ijoble line ; whereof we
cannot but highly refent, if it fbould be alienated and raviilied from him in-

cur times, and to the prejudice of our grand-children arid line-royal. Neither

can we think it fafe for us in reafon of flate, that the county Palatine^ car-

rying with it felf an eledlorate, and having been fo long in the hands of
princes of our religion, and no way dejx^nding upon the houfe oi Aiiftria^

fliould now become at the difpofing of that houfe ; being a matter, that in-

deed might alter the balance of Chrillendom importantly, to the weakening,

of our eftate, and tlie eftate of our beft friends and confederates.

Wherefore, finding a concurrence of reafons and refpedls of religion,

nature, honour, and elfate ; all of them inducing us in no wife to indure fo

great an alteration j we are refolved to imploy the uttermofl: of our forces and

means, to recover and refettle the faid Palatinate to our fon and our defcen-

dants, purpofing neverthelefs, according to our former inclination fo well

grounded,- not altogether to intermit (if the occafions give us leave) the trea-

ties of peace and accord, which we have already begun, and whereof the

r pray God coming on of the winter, and the counterpoife of the aftions of war, bither-
this liold, jQ j^^y gjyg ^g jjj ygj. |-Qj^g appearance of hope.

But forafmuch as it were great improvidence to depend upon the fuccefs

of fuch treaties, and therefore good policy requires that we fliould be pre-

pared for a war, which we intend for the recovery and affuring of the faid

Palatinate, with the dependences, (a defign of no fmall charge and difficulty,

the ftrength and conjundtures of the adverfe party confidered) we have thought

good to take into our princely and lerious confideration (and that with fpeed)

all things that may have relation to fuch a defignment; amongft which, we
hold nothing more neceffary, than to confer and advife with the common-
council of our kingdom, upon this fo important a fubjeit.

For although the making' of war or peace be a fecret of empire, and a

thing properly belonging to our high prerogative royal, and imperial power >

yet neverthelefs, in caulcs of that nature, which we fhall think fit not to re-

ferve, but to communicate ; we Ihall ever think our fclves much afilfted and

ftrengthened by the faithful advice, atid general affent of our loving fubjedls.

JVloREovER, no man is fo ignorant, as to expedt that we fhould be any

ways able (moneys being the finews of war) to enter into the lid againft fo

great potentates, without fome large and bountiful help of treafure from our

people ; as well towards the maintenance of the war, as towards the relief of

our crown and eftate. And this the rather, for that we have now, by the

fpace of full ten years, (a thing unheard of in late times) fubfifted by our own
means, without being chargeable to our people, otherwife than by fome vo-

luntary gifts of fome particulars, v/hich though in total amounted to no great

matter, we thankfully acknowledge at their hands : but, as while the af-

1 fairs
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fairs abroad were in greater calm, we did content our felves to recover our.

Wants by provident retrencliment of charge, and honourable improvement of.

our own, thinking to wear them out without troubling our people ; lb in

fuch a flate of Chriflendom as ilemeth now to hang over our heads, we duril

no longer rely upon thofe How remedies, but thought ncceflary (according

to the ancient courfe of our progenitors) to rclort to the good aifedions and
aids of our loving fubjedis.

Upon thcfe confiderations, and for that alfo in refpedt of fo long intermif-

fion of a parliament, the times may have introduced Ibme things fit to be re-

formed, either by new laws, or by the inoderate defires of our loving fub-

jeds, dutifully intimated unto us, (wherein we ihall ever be no lefs ready to

give them all gracious fatisfadtion, than their own hearts can defire) we have
refolved, by the advice of our privy-council, to hold a parliament at our city of

Weftminfter.

And becaufc as well this great caufe (there to be handled amongft the reft,

and to be weighed by the beam of the kingdom) as alfo the true and ancient

inftitution of parliament, do require the lower-houfe (at this time if ever) to

be compounded of the graveil, ableft, and worthieft members that may be

found: we do hereby, out of the care of the common good, wherein them-
felves are participant (without all prejudice to the freedom of eledlions) ad-

monifli all our loving fubjedls (that have votes in the eledtions of knights and
burgeffes) of thefe few points following.

First, That they caft their eyes upon the worthiefl: men of all forts,

knights and gentlemen, that are lights and guides in their countries, expe-

rienced parliament-men, wile and dilcreet flatefmen, that have been praftifed

in publick affiiirs, whether at home or abroad
3 grave and eminent lawyers,

fubftantial citizens and burgeffes, and generally fuch as are interelled and have

portion in the eftate.

Secondly, That they make choice of fuch as are well affe(5led in reli-

gion, without declining either one the one hand to blindnefs and fuperflition, or

on the other hand to fchifm or turbulent dilpofition.

Th IRDLY, and laftly, That they be truly fenfible, not to difvalue or dilpa-

rage the houle with bankrupts and necelutous perlbns, that may delire long

parliaments only for protedion ; lawyers of mean account and eftimation

;

young men that are not ripe for grave confultations j mean dependents upon

great perlbns, that may be thought to have their voices under command,
and fuch like obicure and inferiour perfons : fo that to conclude, we may have

the comfort to lee before us the very f;ce of a futiicient and well compofed

houfe, fuch as may be worthy to be a reprefentalive of the third eflate of our

kingdom, fit to nourifli a loving and comfortable meeting between us and our

people, and fit to be a noble inllrument, under the bleffing of Almighty God,

and our princely care and power, and with the loving conjundion of our pre-

lates and peers, for the fettling of fo great affiurs as are before expreffcd.

From the Original.

CCXLL To the Lord Chancellor.*

My honourable Lord.,

I
Have lliewed your letter and the proclamation to his Majefly, who ex-

peding only, according as his meaning was, diredlions therein for the

well ordering of the eledions of the burgeffes, findeth u great deal more,

con-
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containing matter of ftate, and the reafons of calling the puliament ; where-
of neither the people are capable, nor k it fit lor his Majefty to open un-
to them, but to referye to the time of their affembhn^^, according to tijc

courl'e of his predcceflbrs, which liis Majefty intcndeth to fuilow, "^The de-
claring whereof in tte proclamation, would cut off the ground of his Ma-
jefty's, and your loidfliip's fpeech, at the proper time; his Majeflv hath
therefore extradtcd fomewliat of the latter part of the drau2;ht you have
fent, purpofing to take a few days fpace tafet down himfelf whal he thinketh
fit, and to make it ready againft his return hither, or to Theohalds at tlie

. furthell:, and then to communicate it ta your lordlhip, and the reft of the
ioi'ds. And fo I reft.

Tours, &c,
Roy/lc». ,9 Oaoi. ,6zo. G. Bt/CKINGHAM.

CCXLII. To Sir t Henry Wot TON.

My very good coufitiy

THE letter which I receiv'd from your lordHiip upon your going to lea,

was more than a compenfiition for any former omifilon ; and 1 fliall be
very glad to entertain a correfpondence with you in both kinds which you
write of: for the latter, I am now ready for you, having fent you fome ore

of that mine. I thank you for your favours to Mr. Meautys, and I pray con-

tinue the lame. So wiihing you out of your honourable exile, and placed in

a better orb, I reft,

2''our LordJJ.nfs affeclionate kinfma?7, and affurcdfriendy

rork-hoii/e,oa. zo. 1620. Pr, Verulam, Qinc.

+ ^fr. Stfpheits obferves, when this letter was written upon the occaflon of my Lord Chancellori

publilhing his Ko'vum Organum ; Sir Henty Wot'lon, fo eminent far his many emballies, great learning,

candor, and other accomplifhments, was refident at Vienna, endeavouring to quench that tire which
began to blaze in Gcrmaay, upon the proclaiming the Eleftor Palatine King of Bohemia. How grate-

ful a prefentthis book was to Sir Henn, cannot better be expreffed than by his anfwer to this letter i

which, though it may be found in his remains, the reader will not be difpleas'd to tee part of it

tranfcribed in this place.

Right honoufable and mi 'very good Lord.,

I
Have your lordfhip's fetters dated OSlob. 20, and I have wthal, by the care of my coufiji Mea't-

tjs, and by your own fpecial favour, three copies of that work, v. herewith your lordlhip hath done
:i great and ever-living benefit to all the children of nature, and to nature her felf, in her utter-

moil extent and latitude; who never before had fo noble nor fo true an interpreter, or (as 1 an»

ready to ilyle your lordfhip) never fo inward a fecretary of her cabinet. But of your faid work
(which came but this week to my hands) I fhal! find occaficn to fpeak more hereafter; having vet

readonly the firft book thereof, and a few aphorifms of the fecond. For it is not a banquet that

men may fuperficially talle, and put up the rell in their pockets ; but in truth a folid leail, which re-

quireth due mallication andfo on.

But I am gone farther than I meant in fpeaking of this excellent labour, while the delight yet

I fee], and even the pride that I take in a certain congeniality (as I may terra it) with your lord-

fhip's ftudies, will leant let me ceafe. And indeed I owe your lordfhip, even by promiie, (which

you are pleas'd to' remen>ber, and thereby doubly binding me) fome trouble this way ; 1 mean
by the commerce of philoiophical experiments, which furely, of all other, ii the molt ingemou»

traffick.

CCXLIII. Lord of St. Albans to Mr. Matthews.
SIR,

TH E report of this ad, which I hope will prove the laft of this bufi-

nefs, will probably, by the weight it carries, fall and feize on me.

And therefore, not now at will, but upon necellity it will become me, to

cull
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call to mind what pafled ; and (my head being then wholly employed about

invention) I may the worfc put things, upon the account of mine own me-
mory. I (hall take phylick to-day, upon this change of weather, and van-

tage of leifure ; and I pray you not to allow your ielf fo much bufinefs, but

that you may have time to bring me your friendly aid before night, ^r.

CCXLIV. To Mr. Matthews, believing: his dan^et

lefs than he found it.

S I R,

I
Say to yoii, upon the occafion which you give me in your laft, tnodicae

fidei^ qtiare dubitajli ? I would not have my friends (though I know it be

cut of love) too apprehenfive either of me, or for me; for, I thank God, my
ways are found and good, and I hope God will blefs me in them. When
once my mafter, and afterv/ards my felf, were both of us in extremity of fick-

nefs, (which was no time to dilTemble) I never had fo gi-eat pledges and cer-

tainties of his love and favour : and that which I knew then, fuch as took a

little poor advantage of thefe later times, know fmce. As for the nobleman

who pafied that way by you, I think he is fain out with me for his pleafure, or

elfe, perhaps, to make good fome of his own miftakings. For he cannot in his

heart but think worthily of my afFeduon and v/ell-deferving towards him j

and as for me, I am very fure that I love his nature and parts.

CCXLV. To Mr. Matthews, exprefling great acknow-
ledgment and kindnefs.

S I R,

I
Have been too long a debtor to you for a letter, and efpeclally for fuch

a letter, the words whereof were delivered by your hand, as if it had
been in old gold : For it was not poffible for intire affeftion to be more ge-

neroufly and effcdiially exprefled. I can but return thanks to you ; or rather

indeed fuch an anfwer, as may better be of thoughts than words. As for

that which may concern my felf, I hope God hath ordained me fome fmall

time, whereby I may redeem the lofs of much. Your company was ever of

contentment to me, and your abfence of grief; but now it is of grief upon
grief. I befeech you therefore make hafte hither, where you fhall meet with

as good a welcome as your own heart can wifh.

CCXLVL To Mr. Matthews, owning his impatient

attention to do him fervice.

SIR,

IT is not for nothing that I have differed my eflay De amicitia, whereby
it hath expei.'^ted the proof of your great friendihip towards me : whatlb-

ever the event be (wherein I depend upon God who ordains the eftedls, the

infbrument, all) yet your inceffant thinking of me, without lofs of a moment
of time, or a hint of occafion, or a circumftance of endeavour, or the ftroke

of apuhe, in demon llration of your afieftion to me, doth infinitely tye me
to you. Commend my fervice to my friend. The reft to-morrow, for I

hope to lodge at London this night, ^c.
Secrecy I need not recommend, otherwife than that you may recom-

mend it over to our friend 5 both becaufe it prevents opoolition, and becau^
VoL.IV. 8R

^

it
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ir is both the King's and my Lord Marquis's nature, to love to do tilings un-

expedted.

T'rom the Original.

CCXLVIL To the Marquis oFBuckingha m.*

Our ijery good Lord,

WE thought it our duty to impart to his Majefty by your lordflilp,

one particular of parliament bufinels, which we hold it our part to

relate, though it be too high for us to give our opinion of it.

The officers that make out the writs of parliament addreffed them-

felves to ine the Chancellor to know, whether they fliould make fuch a

writ of fummons to the Prince, giving me ta underftand, that there were

fome precedents of it ; which I the Chancelbr communicated with the reft

of the committees for parliament bufinels $ in whofe affiftance I find fo much
Hrength that I am not willing to do any thing without them : Where-

upon we (according to his Majefty's prudent and conftant rule, for obfer-

ving in v/hat reigns the precedents were) upon diligent fearch have found as

foUoweth.

That King Edward I. called his eldeft fon Fnnce Edward to his par-

liament in the thirtieth year of his reign, the Prince then being about the

age of eighteen years j and to another parliament in the four and thirtieth

year of his reign.

Edward III. called the Black Prince his eldeft Ion to his parliament

in the five and twentieth, eight and twentieth, and two and fortieth years

of his reign,

Henry IV. called Prince Henry to his parliaments in the firft, third,

eighth and eleventh years of his reign, the Prince being under age in the three

firft parliaments^ and we find in particular, that the eiglith year, the Prince

fat in the upper-houfe in days of bufinefs, and recommended a bill to the

Lords.

King Edward IV. called Prince Edward his fon to his parliament, in anno

22 of his reign, being within age.

King Henry VII. called Prince jlrthur to his parliament in the feventh year

©f his reign, being within age.

O F King Edward VI. we find nothing, his years were tender, and he was-

not created Prince of Wales.

And for Prince i/fwr)', he was created Prince of /F^/,?j, during the laft par-

liament at which he lived.

We have thought it our duty to relate to his IVIajefty what we have

found, and withal that the writs of fummons to the Prince are not much
differing from the writs to the Peers ; for they run in fide ^ ligeaiuid, and

fometime in fide t^r bomagio in quibus nobis tenernmi, and after, con-

jiliiim nobis impenfiiri circa ardiia reg?ii. Whereby it fhould feem that

Princes came to parliament not only the days of folemnity, when they came

without writ, but alfo on the days of fitting. And if it fliould be fo, then

the Ptince may vote, and likewife may be of a committee of the upper

houfe, and confcquently may be of a conference with the lower houfe,

and the like.

This might have been made more manifeft as to the prefence, and

ads of the Prince in days of fitting, if through the negligence of officers, the

I

"

journal-
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ioLirnal-books of the upper houfe before the reign of King Hairy VIII. were
not all mifling.

All which we thought it appertained to our care to look through^

and faithfully to rcprefent to his Majefly: And having agreed fccrecy a-

mongft our lelves, and injoined it to the inferior Officers, we humbly de-

fire to know his Majefty's pleafure, whether he will filence the queftion al-

together, or make ufc of it for his fervice, or refer it to his council, or what
other courfe he will be pleafed to take according to his great wifdom and good
pleafure.

This we have difpatched the fooner, becaufe the writs of fummons
mufl: have forty days diltance from the firfl days of the parliament. And
for the other parts of our accounts, his Majefly ihall hear from us, by the

grace of God, within few days j evermore praying for his Majefty's profpe-

rity, and wilhing your lordfl:iip much happinefs.

Tour Lordjjyifs to be commanded,

Yorhhoufe, 21 Nov. i6?.o. Yx. Vcrulam, Cane. Edw. Coke, H. Montagu,
Henry Hobarte, Ran. Crew,

CCXLVIIL To the Marquis ofBuckingham.

My 'very good Lord,

WE have thefe two days paft, made report to the board of our par-

liament committee, upon relation whereof, for fome tilings we pro-

vide, for fome things we arm.

The King by my Lord Treafurer's fignification, did wifely put it upon

a confult, whether the patents which we mentioned in our joint letters, were

at this time to be removed, by ad. of council before parliament. I opined

(but yet fomewhat like Ovid's miftrefs that flrovc, but yet as one that would

be overcome) that yes. My realbns

:

That men would go better and fifter to the main errand.

That thefe things fhould not be ftaged, nor talked of, and fo the lefs

fuel to the fire.

That in things of this nature, wherein the council had done the like

in former particulars, (which I enumerated) before parliament, near parlia-

ment, during parliament, the council were to keep their wonted centinel,

as if they thought not of a parliament, to deftroy in other patents, as con-

cealments.

The reafons on the other fide were.

That it would be thought but an humouring of the parliament (being

now in the calends of a parliament) and that after parliament they would

come up again.

That offered graces, by reafon, and experience, lofe their thanks.

That they are to be fuffered to play upon fome thing, fince tliey can

do nothing of themfelves.

That the chufing out of fome things, when perhaps their minds might be

more upon other things, would do no great effect.

That former patents taken away by ad: of council, were upon the com-

plain cs of particular perfons j whereas now it fliould feem to be done tatiquam

ex ojpcio.

To this I yielded, though Iconfefs I am yet a little doubtful to the point

of fiiavibus modis. But it is true that the Ipeech of thefe, though in the

lower
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lower houfe, may be contemned ; and if way be given to them (as I writ

to your lordfliip of fomc of them in my laft) it will fort to your honour.

For other things, the Lords have put them in a very good way, of which

I will give exprefs account when I fee his Majcfty, as alfo of other obfer-

vations concerning parliament. For if his Majefty faid well that when he

knew the men and the eledions, he would guefs at the fuccefc ; the prog-

noflicks are not fo good as I expeded, occafioned by the late occurrents a-

broad, arid the general licentious Ipeaking of ftate matters, of which I wrote

in my laft. God ever keep you.

Tour Lorii/I:ip's mofi obligedfriend andfaithful Jer'.-ant,

i6 Dec. 1620. Fk. Verulam, Cafjc.

From the Original.

CCXLIX. To the Lord Chancellor.*

My honourable Lord,

AS foon as his Majefty's convenience would permit, I have acquainted

him with the draught of the proclamation your lordihip fent me
by his Majefty's direction ; his Majefty liketh it in' every point fb well, both

in matter and form, that lie findeth no caufe to alter a word in it, and

would have your lordfliip acquaint the lords of the council with it (though

he affiireth himfelf, no man can find any thing in it to be changed) and to

take order for the fpeedy fetting k forth. And fo I reft,

Toun, &c.

Ihtobalds, 21 Dec. 1620. G. BUCKINGHAM.

Ftom the Original.

CCL. To the Lord Chancellor.*

I
Have acquainted his Majefty with your letter and the inclofed: the matter

which his Majefty hath been thinking upon for his Ipeech, eoncerneth

both the points of the inftitution ofa parliament, and of the end for which

this is called ;
yet his Majefty thinketh it fit that feme extrad be made out

of it which needeth to be but very ftiort, as lie will fliew you at bis

return.

Tours, &c.
IheobaUs, ic) Jan. 1620. G, BUCKINGHAM.

From the Journal of the Houfe of Lords.

CCLL To the Right Honourable his very good Lords, the

Lords Spiritual and Temporal in the Upper-Houfe of Par-

liament aflembled.

My very good Lord,

•f-T Humbly pray your lordftiips all to make a favourable ajid true con-

X ftrudlion of my abfence. It is no feigning or fainting, but fickneii

both of my heart and of my back, though joined with that comfort ofmind,

f Ddiver'd to the Houfe of Lords by the Marquis of Buckingham. Camd. Ann.

diat
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that perfuadeth me that I am not far from heaven, whereof I feel the firft

fruits.

And becaufe, whether I live or die, I would be glad to preferve my ho-
nour and fime, fo far as lam worthy; hearing that fome complaints of bafe

bribery are coming before your lordlhips : My requefls unto your lordfliips

are

;

First, That you will maintain me in your good opinion, without preju-

dice, until mv caufe be heard.

Secondly, That in regard I have fequeflred my mind at this time in great

part from worldly matters, thinking of my account and anfwers in a higher

court
;
your lordlhips will give me convenient time, according to the courfe

of other courts, to advife with my counfel, and to make my anlwer : where-
in, neverthelefs, my counfel's part will be the leaft ; for I fliall not, by the

grace of God, trick up an innocency with cavillations, but plainly and inge-

nuoufly (as your lordfliips know my manner is) declare what I know or re-

member.
Thirdly, That according to the courfe of juftice, I may be allowed to

except to the witnefles brought againft me, and to move queftions to your

lorddiips for their crofs exaniinations, and likewife to produce my own wit-

nefles Jbr the difcovery of the truth.

And laftly, That if there be any more petitions of like nature, that

3'our lordfhip:. would be pleafed not to take any prejudice or apprehenfion of

any number or mufter of them, efpecially againft a judge that makes 2000
orders and decrees in a year, (not to fpeak of the courfes that have been ta-

ken for hunting out complaints againft me ;) but that I may anfwer them
according to the ules of juftice, feverally and refpedlively.

These requefts I hope appear to your lordfliips no other than juft. And
fo thinking my felf happy to have fo noble peers and reverend prelates to dif-

cern of my caufe, and defiring no privilege of greatnefs for fubterfuge of

guiltinefs, but meaning, as I faid, to deal fairly and plainly with your lord-

fhips, and to put my felf upon your honours and favours. I pray God to

blefs your counfels and perfons ; and reft.

Tour Lordjhifs humble fervanf^

March j<). \6zo. Fr. St. Alban, Canc.

CCLIL To the Marquis of Buckingham.

My very good Lord,

YESTERDAY I know was no day j now I hope I fhall hear from

your lordftiip, who are my anchor in thefe floods. Mean while to eafe

my heart, I have written to his Majefty the inclofed ; which I pray your

lordfliip to read advifedly, and to deliver it, or not to deliver it, as you think

good. God ever profper your lordfhip.

Tours ever^ Gfc.

March 2^.1621. Fr. St. Alban, Ca«f.

Vol. IV. 8 S CCLIII.
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CCLIII. To the KING.
// may pleafeyour moft excellent Majejly,

TIME hath been when I have brought unto you gemitum columbae

from others, now I bring it from my felf I fly unto your Majefty •

with the wings of a dove, which once within thefe itvtw days I thought

would have carried me a higher flight. When I enter into my felf, I find

not the materials of fuch a tempeft as is come upon me j I have been (as

your Majefl:y knoweth beft) never author of any immoderate counfcl, but al-

ways defired to have things carried Juavibus modis. I have been no avari-

cious oppreflTor of the people. I have been no haughty, or intolerable, or

hateful man, in my converfation or carriage : I have inherited no hatred from

my father, but am a good patriot born. Whence Ihould this be ? For thefe

are the things that ufe to raife diflikes abroad.

For the houfe of commons, I began my credit there, and now it muft be

the place of the ftpulture thereof j and yet this parliament, upon the meflage

touching religion, the old love revived, and they faid, I was the lame man
ftill, only honefty was turned into honour.

For the upper houfe, even within thefe days, before thefe troubles, they

feemed as to take me into their arms, finding in me ingenuity, which they

took to be the true ftrait line of noblenefs, without any crooks or angles.

An d for the briberies and gifts, wherewith I am charged, when the books

of hearts fhall be opened, I hope I fliall not be found to have the troubled

fountain of a corrupt heart, in a depraved habit of taking rewards to pervert

juflice J howfoever I may be frail, and partake of the abufes of the times.

An therefore I am refolved, when I come to my anfwer, not to trick up

my innocency (as I writ to the lords) by cavillations, or voidances ; but to

fpeak to them the language that my heart fpeaketh to me, in excufing, ex-

tenuating, or ingenuoufly confefling ; praying to God to give me the grace

to fee the bottom of my faults, and that no hardnefs of heart do fleal upon

me, under fhew of more neatnefs of confcience, than is caufe. But not to

trouble your Majefty any longer, craving pardon for this long mourning let-

ter ; t'hat which I thirft after, as the hart after the ftreams, is, that I may
know, by my matchlefs friend that prefenteth to you this letter, your Ma-
jefly's heart (which is an abyjjiis of goodnefs, as I am an abyfjus of mifery)

towards me. I have been ever your man, and counted my felf but an ufu-

frudluar)'^ of my felf, the property being yours. And now making my felfan

oblation to do with me as may beft conduce to the honour of your juftice,

the honour of your mercy, and the ufe of your fervice, refting as clay in your

Majefty's gracious hands,

mrch 2j. 1621. Fr. St. Alban, Cane,

From the Regijler.

CCLIV. To the KING.
It may pleafe your mofi excellent Majejly

^

I
Think my felf infinitely bounden to your Majefty, for vouchfafing me

, accefs to your Royal Ferfon, and to touch the hem of your garment. I

your Majefty imitateth him that would not break the broken reed, nor

quench
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quench the fmoking flax ; and as your Majefty imitateth ChriH.-, fo I hope
afTuredly my lords of the upper houfe will imitate you, and unto your Ma-
jefly's grace and mercy, and next to my lords I recommend my lelf. It is

Dot poflible, nor it were not fafe, for me to anfwer particulars till I have my
charge ; which when I fhall receive, I fhall without fig-leaves or difguife

excule what I can excufe, extenuate what I can extenuate, and ingcnuoufiy
confefs what I can neither clear nor extenuate. And if there be any thing
which 1 mought conceive to be no offence, and yet is, I defirc to be in-
formed, that I may be twice penitent, once for my fault, and the fecond time
for my error. And ib fubmitting all that I am to your Majefly's Grace,
I reft,

zo ^pril 1621.

CCLV, To the K I N G's moft Excellent Majesty.

// may pJeafe your Majejly^

IT hath pleafed God for theie three days paft, to vifit me with fuch ex-

tremity of head-ach, 'ipon the hinder part of my head, fixed in one place,

that I thought verily it had been fbme impoflhumation. And then thie

little phyfick that I have, told me, that either it muft grow to a congela-

tion, and fo to a lethargy ; or to break, and fo to a mortal fever and fud-

den death : Which apprehenfion (and chiefly the anguilh of the pain) luade

me unable to think of any bulinefs. But now that the pain itfelf is alTqaged

to be tolerable, I refume the care of my bufinefs, and therein proftrate my
lelf again, by my letter, at your Majefly's feet.

Your Majefty can bear me witnefs, that at my laft fo Comfortable ac-

ceft, I did not fo much as hiove your Majefly, (by your abfolute power of
pardon, or otherwife) to take my caufe into your hands, and to interpofe

between the lentence of the houfe ; and according to my own dcfire, your

Majefly left it to the fentence of the houfe, and it was reported by my Lord
Treafurer.

But now, if not per omnipotenttarn (as the divines Ipeak) but per pofe-

jlatem fiiaviter difponenteni, your Majefly will gracioufly fave me from a fen-

tence, with the good liking of the houfe, and that cup may pafs from me,
it is the utmoft of my delii-es.

This I move with the more belief, becaufe I afTure myfelf, that if it be

reformation that is fought, the very taking away the feal, upon my general

iubmiflion, will be as much in example, for this four hundred years, as any

farther feverities.

Th e means of this I mofl humbly leave unto your Majefly. But furely

I conceive, that your Majefly opening yourfelf in this kind to the lords

counfellors, and a motion from the prince, after my fubmifTion, and my Lord

, Marquis ufing his intereft with his friends in the houfe, may effed: the fpa-

ring of a fentence, I making my humble fuit to the houfe for that purpofe,

joined with the delivery of the feal into your Majefly's hands.

This is the lafl fuit I fhall make to your Majefty in this bufinefs, pro-

flrating rayl'elf at your mercy-feat, after fifteen years fei-vice, wherein J have

ferved your Majefly in my poor endeavours with an entire heart, and as I

.prefumed to fay unto your Majefly am flill a virgin for matters which con-

cern your perfon or crown ; and now only craving tiiat after eight fleps of

honour, I be. not precipitated altogether.

But
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But becaufe he that hath taken bribes is apt to give bribes, I will go far-

ther and prefent your Majafty with a bribe. For if your Majefty give me
peace and leifure, and God give me life, I will prefent your Majefty with a

good hirtory of England, and a better digeft of your laws. And fo conclu-

ding with my prayers, I reft

Tour Majejlfs affiiSledy but ever devotedfervanf,

2,^;r. .621. Tr. St.Alban, Cane.

From the 'Journal of the Houfe of Lords.

CCLVL To the Right Honourable the Lords of the Parh'a-

ment in the Upper-Houfe aflembled, the humble fubmifHon

and fupplication of the Lord Chancellor.

I

// may pleafe your LordJJ.nps,

Shall humbly crave at your lordft:ip's hands a benign interpretation of

that which I (hall now write ; for words that come from wafted fpirits,

and an opprefted mind, are more fafe in being depofited in a noble conftruG-

tion, than in being circled with any referved caution.

This being moved, and, as I hope, obtain'd, in the nature of a protec-

tion for all that I fliall fay ; I fliall now make into the reft of that where-

with I fliall at this time trouble your lordfliips, a very ftrange entrance : for in

the midft of a ftate of as great afflidion as I think a mortal man can endure,

(honour being above life) I fliall begin with the profefling of gladnefs in fome
things.

The firft is, that hereafter the greatnefs of a judge or magiftrate, {hall be

no finftuary or protection of guiltinefs j which, in few words, is the begin-

ning of a golden world.

Th e next, That after this example, it is like that judges will fly from any

thing that is in the likenefs of corruption, (though it were at a great di-

ftance,) as from a ferpent ; which tendeth to the purging of the courts of

juftice, and the reducing them to their true honour and fplendour.

And in thefe two points, (God is my witnefe) that though it be my for-

tune to be the anvil, whereupon thofe good effedls are beaten and wrought,

I take no fmall comfort.

But to pafs from the motions of my heart, whereof God is only judge, to

the merits of my caufe, whereof your lordfliips are judges, under God and

his lieutenant : 1 do underftand there hath been heretofore expedled from me
fome juftification ; and therefore I have chofen one only juftification inftead of

all others, out of the juftification of "Job. For after the clear fubmilTion and

confelfion wlaich I fliall now make unto your lordfliips, I hope I may fay

and juftify with "Job in thefe words, / have not hid my fm, as did Adam,
nor concealed myfaults in my bojom. This is the only juftification which I

will ufe.

It refteth therefore, tliat without fig-leaves I do ingenuoufly confefs and
acknowledge, that having underftood the particulars of the charge, not for-

mally from the houfe, but enough to inform my confcience and my memory;
I find matters fufticient and full, both to move me to defert my defence, and
to move your lordfhips to condemn and ccnfure me.

Neither will I trouble your lordfliips by fingling thofe particulars which
Hor. lib. II. I think might fall off, ^id te exempta juvat Jpinis de pluribus una ? Nei-
Epift.2.2lZ. ^^
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thcr will I prompt your lordfhips to obfcrvc upon the proofs, whcic they
come not home, of the fcruple touching the credit of the witue/Tcs. Neither
will I reprefent to your lordfhips, how far a defence in divers things might ex-
tenuate the oifence in refpedl of the time and manner of the gift, or the like

circumftances. But only leave thefe things to fpring out of your own noble
thoughts, and obfervations of the evidence and examinations themfelvcs ; and
charitably to wind about the particulars of the charge, here and there as

God fhall put into your minds, and fo fubmit my felf wholly to your piety

and grace.

And now I have fpoken to your lordlliips as judges, I fliall fay a few words
to you as peers and prelates ; humbly commending my caufe to your noble
minds, and magnanimous affediuns.

Your lordOnps are not Ihnply judges, but parliamentary judges
; you have

a farther extent of arbitrary power than other courts : and if your lordfhips

be not tied by ordinary courfes of courts, or precedents in points of flrid:nefs

and feverity ; much more in points of mercy and mitigation.

And yet if any thing which I fhall move might be contrary to your wor-
thy ends to introduce a reformation, I fhould not feek it ; but herein I be-

leech your lordfliips to give me leave to tell you a ftory. Titus Mmilius took

his fon's life for giving battle againft the prohibition of his general : Not many
years after the like feverity was purfued by Papirius Curjor the did-ator,

againft ^lintus Maxi/nus ; who being upon the point to be fentenc'd, by
the interccfiion of fome principal pcrfbns of the fenate, was fpared : where-
upon Livy maketh this grave and gracious obfervation j neque tninus firmata

eft dlfciplina militaris periculo Sluintl Maximi, qunm miferabilifupplicio Titi

Mania ; the difcipline of war was no lefs elkblifhed by the quellioning of
^iintus Maximus, than by the punifliing of Titus Manlius. And the fame
reafon is of the reformation of juflice ; for the queftioning of men of emi-

nent places hath the fime terrour, though not the fame rigour with the pu-
nifhment.

But my cafe ftandeth not there j for my humble defire is, that his Ma-
jefly would take the feal into his hands, which is a great downfal, and may
ierve, I hope, in it felf for an expiation of my faults.

Therefore, if mercy and mitigation be in your power, and do noways
crofs your noble ends, why fhould I not hope of your lordfliips favour and
commiferation ?

Your lordfliips will be pleafed to behold your chief pattern the King our

Sovereign, a King of incomparable clemency, and whofe heart is infcrutable

for wifdom and goodnefs. Your lordfliips ^vill remember that there fat not

thele hundred years before a Prince in your houfe, and never fuch a Prince,

whole prefence deferves to be made memorable by records and ads mixed of

mercy and juftice. Your lordfhips are either nobles, (and compafTion ever

beateth in the veins of noble blood) or reverend prelates, who are the fer-

vants of him, who would not break the bruifed reed, nor quench the

fmoking flax. You all fit upon one high flage, and therefore cannot but be

more fenfible of the changes of the world, and of the fall of any high

place.

Neither will your lordfhips forget that there are vitia tcmporis, as well

as vitia hominis ; and that the beginning of reformations hath the contrary

power of the pool of Bethefda ; for that had ftrength to cure him only that

was firfl: cafl in, and this hath commonly fh-ength to hurt him only that

is firft cafl in. And for my part, I vvifh it may flay there and go no farther.

Vol. IV. 8T Lastly,



7i8 LETTERS, ^c. OF LORD CHANCELLOR BACON,
Lastly, I aflure my fclf your lordfliips have a noble feeling of me, as a

member of your own body, and one that in this very fefTion had fome tafle

of your loving affections ; which I hope was not a lightening before the death

of them, but rather a fpark of that grace, which now in the conclufion will

more appear.

And therefore my humble fuit to- your lordjfhips is, that my penitent fub-

miffion may be my fentence, and the lofs of the feal my puniHiment; anE

that your lordfliips will fpare any farther fentence, but recoitimend me to-

his Majefty's grace and pardon for all that is paft. God's Holy Spirit be a-

mong you.

Tour Lordfiips humblefewant andfuppHanf

,

jprii 22. iSzi. Fr. St.Alban, Lane,

Froin the Regijler.

CCLVIi. To the Prince of W a l e s.
*

It may pleafe your Highnefs,

WHEN I call to mind, how infinitely I am bound to your Highnefs,

that flretched forth your arm to fave me from a fentence ; that

took hold of me to keep me from being plunged deep in a fentence > that

hath kept me alive in your gracious memory and mention fince the fen-

tence ;
pitying me as (I hope) I deferve, and valuing me far above that I can

deferve : I find my words almoft as barren as my fortunes, to exprefs unto

your Highnefs the thankfulnefs I owe. Therefore I can but refort to prayers

to Almighty God to clothe you with his moft rich and precious blefiings,

and likewife joyfully to meditate upon thofe he hath conferred upon you al-

ready ; in that he hath made you to the King your father, a principal part

of his fafety, contentment and continuance : in your felf fo judicious, accom-

pliflied and graceful in all your doings, with more vertues in the buds ( which

are the fweeteft) than have been known in a j'oung Prince, of long time :

•with the lealm fo well beloved, fo much honoured, as it is men's daily ob-

fervation how nearly you approach to his Majefty's perfedions ; how every day

you exceed your felf; how compared with other Princes, which God hath

ordained to be young at this time, you fhine amongft them ; they rather fet-

ting off your religious, moral, and natural excellencies, than matching them,

though you be but a fecond perfon. Thefe and fuch like meditations I feed

upon, fince I can yield your Highnefs no other retribution. And for my felf,

I hope by the affiftance of God above (of whofe grace and favour I have had

extraordinary figns and effedts during my afflidtions) to lead fuch a life in the

lafl: adts thereof, as whether his Majefty employ me, or whether I live to

my felf, I Ihall make the world fay that I was not unworthy fuch a patron.

I am much beholden to your Highnefs's worthy fervant Sir Jchn Vaughan^

the fweet air, and loving ufage of whofe houfe hath already much revived

my languifliing fpirits ; I befeech your Highnefs, thank him for me. God
ever preferve and profper your Highnefs.

Your liighnefii moji humble and moji bounden Jer'oant,

tjune^f.^u Fr. St.Alban.

From
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From the Regijler.

CCLVIII. To the KING.*
It maypleafe your mofl excellent Majejly,

I
Humbly thank your Majefty for my liberty, without which timely grant,

any farther grace would have come too late. But your Majcfty that did

Ihed tears in the beginning of my trouble, will, I hope, flied the dew of
your grace and goodnefs upon me in the end. Let me live to ferve you,
elfe life is but the fhadow of death, to

Tour Majejly's mojl devotedJer'vant,

4>'"' «621. Fr. St. Alban.

From the Regijler.

CCLIX. To the Marquis of Buckingham. *

My very good Lord,

I
Heartily thank your lordfliip for getting me out of prifon, and now
my body is out, my mind neverthelefs will be ftill in prifon, till I may

be on my feet to do his Majefty and your lordfliip faithful fervice. Where-
in your lordfhip, by the grace of God, ihall find that my adverfity hath neither

ipent, nor pent my fpirits, God profper you.

Tour hordpifs moji obligedfriend andfaithfulfervant^

/^june 1611. Fr. St. Alban.

From the Regijler.

CCLX. A Memorial for his M a j e s t y's Service. *

FO R that your Majefly is pleafed to call for my opinion, concerning the

lacred intention you have to go on with the reformation of your courts

of juflice, and relieving the grievances of your people, which the parliament

hath entred into ; I iliall never be a reculant, though I be confined to do vou
fervice.

Your Majefty's ftar-chamber next your court of parliament, is your Highefl

chair. You never came upon that mount, but your garments did fliine be-

fore you went ofi^. It is the fupreme court of judicature ordinary, it is an open

Council ; nothing I would think can be more feafonable (if your other ap-

pointments permit it) than if your Majefty will be pleafed to come thither in

perfon, the morrow after this term, (which is the time anniveriliry, before

the circuits and the long vacation) and there make an open declaration, that

you purpofe to purfue the reformation, which the parliament hath begun.

That all things go well, in all affairs, when the ordinary and extraor-

dinary are well mingled, and tempered together. That in matters of your

treafure, you did rely upon your parliament for the extraordinary, but you
were ever defirous to do what you could by improvements, retrenchments,

and the like, to fet the ordinary in good frame, and eftablifliment. That
you are in the fame mind in matter of reformation of juftice, and grie-

vance, to affiit your felf with the advice, and authority of parliament at times,

I but
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but mean while to go on with the flime intentions, by your own regal power

and care. That it doth well in Church-nuilick when the greatcll part of

the hymn is fung by one voice, and thi-n the choir at all times falls in

fweetly and folcmnly, and that the fame harmony fortcih well in monarchy,

between the King and his parliament.

That all great reformations are beft brought to perfedion by a good cor-

refpondence between the King and his parliament, and by well Ibrting the

matters and the times ; for in that which the King doth in his ordinary ad-

miniftration, and proceedings, neither can the information be fo univerfal,

nor the complaint fo well encouraged, nor the references fo many times free

from private affeftion, as when the King proceedeth by parliament ; on the

other fide, that the parliament wanteth time to go through ^vith many things

;

befides, fome things arc of that nature, as they are better difcerned, and re-

folved by a few, than by many.

Again, fbme things are fb merely regal, as it is not fit to transfer them

;

and many things, whereof it is fit for the King to have the principal ho-

nour and thanks.

Therefore, that according to thefe differences and diflributions, your

Majefly meaneth to go on, where the parliament hath left, and to call for

the memorials, and inchoations of thole things, which have pafTed in both

houfes, and to have them pafs the file of your council, and fuch other af-

fiflance as fliall be thought fit to be called refpeftively, according to the na-

ture of the bufinefs, and to have your learned counfel fearch precedents what

the King hath done for matter of reformation, as the parliament hath informed

themfelves by precedents what the parliament hath done : and thereupon that

the clock be fet, and refolutions taken ; what is to be holpen by commif-

fion, what by adl of council, what by proclamation, what to be prepared

for parliament, what to be left wholly for parliament ?

That if your Majeffy had done this before a parliament, it mought have

been thought to be done to prevent a parliament, whereas, now it is to

purfue a parliament, and that by this means, many grievances fhall be an-

fwered by deed, and not by word ; and your Majefly's care fhall be better

than any flanding committee in this interim between the meetings of par-

liament.

For the particulars, your Majefty in your grace and wifdom, will confi-

der, how unproper and how unwarranted a thing it is, for me, as I now
fland, to fend for entries of parliament, or for fearches for precedents, where-

upon to ground an advice, and befides what I lliould now fay, may be

thought by your Majefty (how good an opinion foever you have of me)
much more by others, to be bufy or ofRcious, or relating to my prefent for-

tunes.

From the Regijier.

CCLXI. To the Marquis of B u c k i n g h a m. *

My very goodLord,

YOUR lordfliip I know, and the King both, mought think me very

unworthy of that I have been, or that I am, if I lliould not by all

means defire to be freed from the reflraint which debarreth me from ap-

proach to his Majefly's perfon, which I ever fo much loved, and admired

;

and fevereth me likewile from all conference with your lordfliip, which is

my
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my fecond comfort. Neverthelefs, if it be conceived that it may be matter

of inconvenience, or envy, my particular rcfpeds muft give place, only in re-

gard of my prefent urgent occafions, to take fome prelent order lor the debts

that prefs me moft. I have petitioned his Majefty to give me leave to ftay

at London till the lafl: of Jidy^ and then I will difpofe of my abode accord-

ing to the fentence. I have fent to the Prince to join with you in . it, for

though the matter feem fmall, yet it importeth me much. God profper you.

Tour Lordjhifs true jervant,

zojunexSi).. Fr. St. Alb AN.

Frofn the Regijler,

CCLXIL To the Marquis of Buckingham. *

My very good Lord^

IHuMBLV thank your Ibrdfhip for the grace and favour you did both to

the meffage, and meffenger, in bringing Mr, Meatifys to kifs his Maje-
Ity's hands, and to receive his pleafure from himfelf My riches in my ad-

verfity have been, that I have had a good malfer, a good friend, and a

good fervant.

I perceive by Mr. Meautys his Majefty 's inclination, tliat I fliould go firfi

to Gorhambizry ; and his Majefty 's inclinations have ever been with me in-

ftead of directions. Wherefore I purpofe, God willing, to go thither forth-

with, humbly thanking his Majefty, neverthelefs, that he meant to have put

my defire in my petition contained, into a way, if I had infifted upon it ;

but I will accommodate my prefent occafions as I may, and leave the times,

and feafons, and ways, to his Majefty 's grace and choice.

Only I defire his Majefty to bear with me if I have prefled unfeafonably.

My letters out of the tower were de profundis, and the world is a prilbn, if

I may not approach his Majefty, finding in my heart as I do. God pre-

ferve and profper his Majefty and your lordfliip.

Tour Lordjljifs faithful and boundenfervant

^

22junti$2i. Fr. St. Alban;

Frojn the Regijier.

CCLXIIL To the Marquis of Buckingham.*

My very good Lord,

I
Thank God I am come very well to Gorhambury, whereof I thought

your lordlliip would be glad to hear fometimes ; my lord, I wilh my
lelf by you in this ftirring world, not for any love to place or bufinefs, for

that is almoft gone with me, but for my love to your fclf, which can never

ceafe in

Tour Lordjliifs mofl obliged frleiid and truefervant,

Fr. St. Alban.

Being now out of ufe and out of fight. I recommend my felf to your
lordfliip's love and favour, to maintain me in his Majefty's grace and good
intention.

Vol. IV. 8 U CCLXIV.
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CCLXIV. To the K I N G. ^

It may pleaj'c your mofi excellent. Majejly,

I
Perceive by my noble and conftant friend the Marquis, tlut your Ma-
jefty hath a gracious inclination towards me, and taketh care of me, for

htteen years the fubjedl of your favour, now of your compafilon, for which
I mofl humbly thank, your Majefty. This fame nova creatura is the work
of God's pardon and the King's ; and fince I have the inward feal of the one,

I hope well of the other,

IJtar., faith Seneca to his Mailer, magnis exemplis ; nee mece fortmice, fed
tu£. Demofihenes was baniihed for bribery of the higheft nature, yet was re-

called with honour ; Mai-cus Livius was condemned for exadtions, yet afterwards

made conful and cenfor. Seneca banilhcd for divers corruptions, yet was af-

terwards reflored, and an inilrunient of that memorable ^linqiienniiim Ne-
ro7iis. Many more. This, if it pleale your Majefty, I do not lay for ap-

petite of employment, but for hope that if I do by my felf as is fit, your Ma-
jefty will never fufi^er me to die in want or diftionour. I do now feed my-
lelt upon remembrance, how when your Majefty ufed to go a progrefs, what
loving and confident charges you were wont to give me touching your bufi-

nefs. For as Arijlotle faith, young men may be happy by hope, fo why
fliould not old men, and fequeftred men, by remembrance. God ever profper

and preferve your Majefty.

Tour Majejly s mofi bounden and devotedfervant,

lejuiy i62\. Fr. St. Alban.
From the Original.

CCLXV. To the Lord St. Alban. *

My honourable Lord,

I
Have delivered your lordfliip's letter of thanks to his Majefty, who ac-

cepted it very gracioufly, and will be glad to fee your book, which you

promifed to fend very fliortly, as foon as it cometh. I fend your lordfliip his

Majcfty's warrant for your pardon, as you defired it, but am forry, that in

the current of my fervice to your lordfliip, there fliould be the leaft ftopofany

thing ; yet having moved his Majefty, upon your fervant's intimation, for your

ftay in London till Chrijlmas, I found his Majefty, who hath in all other oc-

cafions, and even in that particular already, to the diflike of many of your

own friends, fliewed with great forwardnefs his gracious tavour towards you,

very unwilling to grant you any longer liberty to abide there ; which being

but a fmali advantage to you, would be a great and general diftafte, as you

cannot but eafily conceive, to the whole ftate. And I am the more forry

for this refufal of his Majefty 's, falling in a time when I was a fuitor to your

lordfliip in a particular concerning my felf, wherein though your fervant in-

fifted further than, I am fure, would ever enter into your thoughts, I cannot

but take it as a part of a faithful fervant in him. But if your lordfliip, or

your lady, find it inconvenient for you, to part with the houfe, I would ra-

ther provide my felf otherwife, than any way incommodate you, but will ne-

ver flack any thing of my affedlion to do you fervice ; whereof, if I have

not yet given good proof, I will defire nothing more, than the fitteft occa-

fion to fliew how much I am
Tour Lordfiifs faitlful fervant

,

OJiob.iSzi. G.Buckingham,
^ CCLXVI.
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From the Original.

CCLXVL To the Marquis of B u c k r n g u a m. *

My very good Lord,

N unexpedled accident maketh nie haftcn this letter to your lordfhip.A before I could difpatcli Mr. Mcautys ; it is that my Lord Kee[x:r Irath

flayed my pardon at tiie feal. But it is with good rcfpeft ; for he faith it

fiiall be private, and then lie would forthwith write to your lordlhip, and
would pafs it if he received your pleafure j and doth alfo ihew his reafon of
flay, which is, that he doubteth the exception of the fentence of parliament

is not well drawn, nor flrong enough, which if it be doubtful, my lord hath

great reafon. But fure I am, both my felf, and the King, and your lord-

lhip, and Mr. Attorney, meant clearly, and I think Mr. Attorney's pen hath

gone well. My humble requeft to your lordfliip is, that for my lord's fitif-

ficltion Mr. Sollicitor may be joined with Mr. Attorney, and if it be lafe e-

nough, it may go on ; if not, it inay be amended. I ever reft,

;
Tour LordJJnfs mofi obligedfriend andfaithfulfervmit,

18 osiober 162.. Yv.. St. Albak.

Trom the Original.

CCLXVII. To the Lord St. A l b a n.
*

My honourable Lord,

I
Have brought your fervant along to this place, in expeflation of the let-

ter from the Lord Keeper, which your lordfliip mentioneth in yours ; but

having not yet received it, I cannot make anfwer to the bufinefs you write of.

And therefore thought fit not to detain your man here any longer, having

nothing elfe to write, but that I always reft,

Tour Lordfiifs faithfulfriend and fervant,

Hlnchenbrook, 20 O Si. 1621. G. BUCKINGHAM.

From the Original.

CCLXVIIL To the Lord St. Alb an. *

My noble Lord,

NOW that lam provided of a houfe, I have thought it congruous to give

your lordfliip notice thereof, that you may no longer hang upon the

treaty, which hath been between your lordftiip and me, touching Tork-houfe;

in which I aflure your lordlhip, I never defired to put you to the leaft in-

convenience. So I reft

Tour Lordjljip's fervant,

G. Buckingham.

Front
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From the Origirtal.

CCLXfX. To the Lord St. Alb an.*

My Lord,

I
Am glad your lordfliip underftands me To rightly in my laft letter, I con-

tinue Itill in the fame mind, for I thank God, I am lettled to my con-

tentment ; and fo I hope you flaall enjoy yours, with the more, becaufe I am
fo well pleafed in mine. And, my lord, I fliall be very far from taking it

ill, if you part with it to any elfe, judging it alike unreaibnablenefs, to defire

that which is another man's, and to bind him by promife or otherwife not

to let it to another.

My lord, I will move his Majefly to take commiferation of your long

•j- imprifonment, which in fome refpedts both you and I have reafon to think

harder, than the tower ; you for the help of phyfick, your parley with your

creditors, your conference for your writings, and ftudies, dealing with friends

about your bulinefs, and I for this advantage to be fometimes happy in vifi-

ting and converfing with your lordlhip, whofe company I am much defirous

to enjoy, as being tied by ancient acquaintance, to reft.

Tour Lordjhifs faithfulfriend andfervant,

G. Buckingham.
f Reftraint from coming within the verge of the court.

CCLXX. To the K I N G's moft excellent Majesty.

It may pleafe your Majefly,

I
Acknowledge my felf in all humblenefs infinitely bounden to your Ma-
jefly's grace and goodnefs, for that at the interceilion of my noble and

conftant friend, my Lord Marquis, your Majefty hath been pleafed to grant

me that which the civilians fay is res inaeflimabilis, my liberty. So that

now whenever God calleth me, I fliall not die a prifoner. Nay, farther,

your Majelty hath vouchfafed to caft a fecond and iterate afpefi: of your eye

of coinpalTion upon me, in referring the confideration of my broken eftate

to my good Lord the Treafurer, which as it is a fingular bonnty in your Ma-
jefty, fo I have yet fo much left of a late commiflioner of your treafure, as

I would be forry to fue for any thing that might feem immodeft. Thefe

your Majefty 's great benefits, in cafting your bread upon the waters, (as ihe

icripture faith) becaufe my thanks cannot any ways be fufficicnt to attain,

I have raikd your progenitor, of famous mcniory, (and now, I hope, of

more famous memory than before) King Henry VII, to give your rviajefly

thanks for me ; which work, moft humbly kiffing your Majefty 's hands, I

do prefenr. And becaufe in the beginning of my trouble, when in the

midft of the tempeft, I had a kenning of the harbour, which! hope now
by your M&jefty's favour I am entring into, I made a tender to your Ma-
jefty of two works. An hiftory oi Eiigland, and A digeft of your laws; as

I have (by a figure of pan pro toto) performed the one ; fo I have here-

with fent your Majefty, by way of an epiftle, a new offer of the other.

But my defire is farther, if it ftand with your Majefty 's good pleafure,

fince now my ftudy is my exchange, and my pen my tador, tor the ufe of

my talent ; that your Majefty (who is a great mafter in thefe tilings) would

be pleafed to appoint me fome tallc to write, and that I Ihall take for an

oracle.
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oracle. And becaufe my Inftauration (which I eflcem my great work, and

do flill go on with filence) was dedicated to your Majcfly j and this hiftory

of King Henry VII. to your lively and excellent image the Prince : if now
your Majefty will be plcafed to give a theme to dedicate to my Lord of

Buckingham, whom I have fo much reafon to honour, I fl:iould with more
alacrity embrace your Majefty's direftion than my own choice. Your Ma-
jefty will pardon me for troubling you thus long. God evermore preferve

and profper you.

Tour Majejlys poor beadfman moji devoted^

Gorhamlury, zo Mar. ltzi> Fr. St AlBAN*

CCLXXL To the Right Honourable his very good Lord, the

Lord Marquis of Buckingham, High Admiral o^England»

My very good Lord,

THESE main and real favours which I have lately received from your

good lordfhip, in procuring my liberty, and a reference of the con-

fideration of my releafe, are fuch, as I now find that in building upon your

lordfliip's noble nature and frienddiip, I have built upon the rock, wliere

neither winds or waves can caufe overthrow, I humbly pray your lord-

fhip to accept from me fuch thanks as ought to come from him whon^
you have much comforted in fortune, and much more comforted in (hew-
ing your love and afFedlion to him ; of which alfo I have heard by my Lord of

Falkland, Sir Edward Sackville, Mr. Matthews, and otherwife.

I HAVE written, as my duty was, to his Majelly thanks touching the fame,

by the letter I here put into your noble hands.

I HAVE made alfo, in that letter, an offer to his Majefty of my fervice, for

bringing into better order and frame the laws of England : The declaration

whereof I have left with Sir EdwardSackvilie, becaufe it were no good man-
ners to clog his Majefty, at this time of triumph and recreation, with a bufineis

of this nature ; fo as your lordlhip may bepleafed to call for it to Sir Ed. Sack-

ville when you think the time feafonable.

I AM bold likewife to prefentyour lordfhip with a book of my hiftory of

King Henry the feventh. And now that in fummer was twelve months, I de-

dicated a book to his Majefty; and this laft fummer, this book to the Prince j

your lordQiip's turn is next, and this fummer that cometh (if I live to it) fhall

be your's. I have defired his Majefty to appoint me the tafk, otherwife I fhall

ufe my own choice ; for this is the beft retribution I can make to your lord-

fliip. God prolper you. I reft.

Tour Lordfiip's mojl obligedfriend andfaithfulfervanfy

Gorhamhuty, this 20ih of March 1621. ^K. St. AlBAN.'

CCLXXIL To the K I N G.

It may pleafe your mofi excellent Majefty,

IN the midil of my mifery, which is rather aftuaged by remembrance,
than by hope ; my chiefeft worldly comfort is, to think that fince the

time I had the firit vote of the commons houfe of parliament for commiffioner

of the union, until the time that I was this laft parliament chofen by both

houfes for their meflenger to your Majefty in the petition of religion, (which
Vol IV. 8 X two
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two were my firfl: jyid laft fervices) I was evermore fo happy as to have my
poor fervices gracioufly accepted by your Majeliy, and likcwifc not ta Ixxyo

had any of them mifcarry in my hands. Neither of which points I can any

ways take TO my felf, but afcribe tiie former to your JVlajcily'b goodnefs, iind

the later to your prudent diredionsj which I was ever careful to have and
keep. For as I have often faid to your Majefty, I was towards you but as a

Bucket and a ciftern, to draw forth and conferve, whereas your felf was tlie

fountain. Unto this comfort of nineteen years prolperity, there fuccccded

a comfort even in mygreateft adverfity, fomewhat of the fame nature; whicli'

IS, that in thofe offences wherewith I was charged, there was not any one

that had fpecial relation to your Majefty, or any your particular command-
ments. For as towards Almighty God, there are offences agaiiiii: the firlt

and fecond table, and yet all againfl: God ; fo with the fervants of Kings there

are offences more immediate againft the Sovereign j although all offences

againft law are alfo againft the King. Unto which comfort there is added

this circumftance, that as my faults were not againft your Majefty, otherwife

than as all faults are j fo my fall was not your Majefty 's aft, otherwife than

as all adts of juftice are yours. This I write not to inftnuate with your Ma-
jefty, but as a moft humble appeal to your Majefty 's gracious remembrance,

how honeft and diredt you have ever found me in your fervice ; whereby I

have an affured belief, that there is in your Majefty 's own princely thoughts,

a great deal of ferenity and clearnefs towards me your Majefty's now proltrate

and caft down fervant.

Ne ith e r (my moft gracious Sovereign) do I by this mention ofmy fervices,

lay claim to your princely grace and bounty, though the privilege of cala-

mity doth bear that form of petition. I know well, had they been much
more, they had been but my bounden duty. Nay, I muft alfo confefs, that

they were from time to time far above my merit, over and fuper-rewarded.

by your Majefty's benefits which you heaped upon me. Your Majefty was

and is that mafter to me, that raifed and advanced me nine times ; thrice ia

dignity, and fix times in office. The places indeed were the painfuUeft of

all your fervices ; but then they had both honour and profits. And the then

profits might have maintained my now honour, if I had been wife : neitlier

was your Majefty's immediate liberality wanting towards me in fome gifts, if

I may hold them. All this I do moft thankfully acknowkdge, and do here-

with conclude, that for any thing arifing from my felf to move your eye of

pity towards me, there is much more in my prefent mifery, than in my paft

fervices ; fave that the fame your Majefty's goodnefs, that may give relief to

the one, may give value to the other.

And indeed, if it may pleafe your Majefty, this theme of my mifery is fo

plentiful, as it need not be coupled with any thing elfe. I have been fome

body by your Majefty's fingular and undeferved favour, even the prime officer

of your kingdom ; your Majefty's arm hath been often laid over mine in coun-

cil, when you prefided at the table ; fo near I was. I have born your Maje-
fty's image in metal, much more in heart ; I was never in nineteen years

fervice chidden by your Majefty, but contrariwife often over-joyed, when
your Majefty would fometimes fay, I was a good huft^and for you, though
none for my felf: fometimes, that I had a way to deal in bufinefs, Jiiwcibui

modis, which was the way which was moft according to your own heart

:

and other moft gracious Speeches of affedion and truft, which I feed on to

this day. But why fliould I ipeak of thefe things which are now vaniflied,

but only the better to expreis the downfal ?

2 Foa
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F,oR now it is thus with ine j I am a*year and half old in inifcry ; though* Therefore

I murt ever acknowltdge, not without fome mixture of your Majelly's graccf"
^^''^'

'wrote near

and mercy ; for I do not think itpofiible, that any one whom you once loved the middle of

fhould be totally miferablc. Mine own means, through my own improvi-*^""

dence, are poor and weak, little better than my father left me. The poor

things that I have had from your Majefty, are either in queftion, or at courte-

fy. My dignities remain marks of your part: favour, but burdens of my pre-

fent fortune. The poor remnants which I had of my former fortunes, in

plate or jewels, I have fprcad upon poor men unto whom I owed, fcarce

leaving my felf a convenient fubfillencc. So as to conclude, I mufl: pour out

my mifery before your Maiert:y, fo far as to lay, // dc/eris tu, perimiis.

But as I can offer to your Majert:y's compalhon little arifing from my fclf

to move you, except it be my extreme mifery, which I have truly Lid open

;

io looking up to your Majefty's own felf, I Ihould think I committed Cain's

fault, if I fliould delpair. Your Majefty is a King whofc heart is as unfcru-

table for fecret motions ofgoodnefs, as for depth of wifdom. You are cre-

ator like, fi6tive and not deftruftive. You are the prince in whom hath
been ever noted an averfation againrt: any thing that favoured of an hard
heart; as, on the other fide, your princely eye was wont to meet with any
motion that was made on the relieving part. Therefore as one that hath
had the happinefs to know your Majefty near hand, I have (moll gracious

Sovereign) faith enough for a miracle, and much more for a grace, that your
Majefty will not fuffer your poor creature to be utterly deficed, nor blot that

name quite out " of your book, upon which your facred hand hath been fo oft

for the giving him new ornaments and additions.

Unto this degree of compaHion, I hope God above (of whofe mercy to-

wards me, both in my profperity and adverlity, I have had great teftimonies

and pledges, though my own manifold and wretched unthankfulnefs might have
averted them) will diipofe your princely heart, already prepared to all piety.

And why lliould I not think, but that that thrice noble prince, who would
have pulled me out of the hre of a fentence, will help to pull me (ifI may
ufe that homely phraie) out of the mire of an abjeil and fordid condition in

my laft days : and that excellent favourite of yours, (the goodnefs of whole
nature contendeth with the greatnefs of his fortune ; and who counteth it a

prize, a fecond prize, to be a good friend, after that prize which he carrieth

to be a good fervant) will kifs your hands with joy for any work of piety

you fliall
-f-

do for me. And as all commiferable perfons (eipecially fuch as
'^

^°"'^Y^''1
rind their hearts void of all malice) are apt to think that all men pity them, wards me.

'

fo I aflure my felf that the lords of your council, who out of their wifdom ^*''^-

and noblenefs, cannot but be fenfible of human events, will in this way which
1 go, for the relief of my ert-ate, further and advance your Majefty's goodnefs

towards me. For there is, as I conceive, a kind of fraternity between great

men that are, and thole that have been, being but the feveral tenfes of one
verb ; nay, I do £irther prefume, that both houfes of parliament will love

their jultice the better, if it end not in my ruin : For I have been often told,

by many of my lords, as it were in the way of excufing the feverity of the

fentence, that they knew they left me in good hands. And your Majefty
knoweth well, I have been all my life long acceptable to thole alfemblies, not

by flattery, but by moderation, and by honeft expreffing of a delire to have
ail things go tairly and well.

But, if it may pleafe your Majefty (for faints Ifliall give them reverence,,

but no adoration, my addrefs is to your Majefty, the fountain of goodnels;)

youf
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your Majefty (hall by the grace of God, not feel that in gifr, which I«n-,all

extremely feel in help ; for my defires are moderate, and my courfcs mea-

fured to a life orderly and refcrved, hoping ftill to do your Majefty honour

in my way. Only I nwft humbly befeech your Majefty to give me leave to-

eonclude with tiiole words which necefTity fpeaketh : help me, (dear fovereign

lord and mafter) and pity me fofar, as that I that have born a bag, be not

now in my age forced in eifedl to bear a wallet ; nor that I that defire to live

to ftudy, may not be driven to fludy to live-|-. I moft humbly crave par-

don of a long letter, after a long filence. God of heaven ever blcfs, preferve^

and profper your Majefly.

Tour Majejlfs poor aneiejitfervant and beadfmariy

Fr. St. Alban».

+' Altho' the fubjeft matter cf this and fome other letters of the like nature, hath given me
bccafion to make fome remarks thereon already ; yet I cannot omit taking notice in this place,

of what the learned Moniieur Le Ckrc hath obferved in the twelfth chapter of his Refleftions upon-

sood and bad fortune. Where, in his difcourfe of liberality, and the obligations that are upon

nrinces, i^c. to extend their bounty to learned men, in refpeft of the benefit the world receives

from them ; he exprefTes his fenfe of the honour which was due to the memory of thofe who
affirted Erafmns and Grotius, and his refentment of the regleft of K. yawf/, for dcfcrting the Lord.

Bacon: One cannot read,. faith he, without indignatiorr, that which is reported of the famous Chan-

cellor of EnglanJ, Francis Bacon, whom the Kmg fuffer'd to languift in poverty, whilft be pre-

ferr'd worthtefs perfons to his difhonour. A little before his death this learned man writ to that

Prince a bemoaning letter ; and then cites this moving coivclufion out of Htrwell^ letters; which

though that author thought it argued a little abjeftion of fpirit in my Lord Bacon ; yet Monfieur

Le Ckrc thinks it ftiew'd a much lower in the King, to permit fo able a man to lie under the ne-

ctffity of making fo fadarequeft, and yet withal to afford no relief Stephens.

CCLXXIII. To Mr. Matthews, employing him to do a

good office with a great man.

S I R,

I
Have received your letter, wherein you mention fome paffages at large,

concerning the lord you know of You touched pJlb that point in a

letter which you wrote upon my lord's going over, which I anfwered, and

am a little doubtful, whether mine ever came to your hands. It is true, that

I wrote a little fullenly therein ; how I conceived that rry lord was a wife

man in his own way -, and perhaps thought it fit for him to be out with me

;

for at leaft I found no caufe thereof in my felf. As for the latter of thefe

points, I am of the fame judgment ftill ; but for the former, I percei\'e by

what you write, that it is merely fome mifunderftanding of his : and I do a

little marvel at the inftance, which had relation to that other crabbed man 5

for I conceived that both, in paffing that book, and (as I remember) two

more, immediately after my lord's going over, I had fhewed more readine^

than many times I ufe in like cafes. But to conclude, no man hath thought

better of my lord than I have done.. I know his virtues, and namely, that

he hath much greatnefs of mind, which is a thing almoft lofl amongft men :

Nor can any body be more fenfible and remembring than I am of his former

favours ; fo that I Ihall be moft glad of his friendfbip. Neither are the paft

occafions in my opinion, fuch as need either reparation or declaration ; but

may well go under tiie title of nothing. Now I had rather you dealt between

us than any body elfe, becaufe you are no way drenched in any man's hu-

mour. Of other things at another time ; but this I was forward to write in

the midft of more bufinefs than ever I had.

CCLXXIV.
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CCLXXIV. To the Lord Digby, on his going to Spain.

My very good Lord,

Now only fend my befl: wIHics to follow you at fca and land, with due
thanks for your late great fivours. God knows whether the length of

your voyage will not exceed the fize of my hour-glafi : But whilfl: I live, my
affedlion to do your lordfliip fervice fliall remain quick under the afhes of my
fortune.

CCLXXV.
SIR,

IN this folitude of friends, which is the bafe court of adverfity, where no
body almoft will be (ttn ftirring, I have often remembred this Spanijb

laying, amorfm fin, no tienefin \. This bids me make choice of your friend

and mine, for his noble fuccours ; not now towards the ^fpiring, but only

the refpiring of my fortunes. I, who am a man of books, have obferved,

that he hath both the magnanimity of the old Romans, and the cordiality

of the old Eng/ifij ; and withal, I believe, he hath the wit of both : fure I

am, that for my felf I have found him in both my fortunes, to efteem me
fb much above my jull value, and to love me fo much above the pofllbility

of deferving, or obliging on my part, as if he were a friend created and re-

ferved for fuch a time as this. You know what I have to fiy to the great

lord, and I conceive it cannot pafs fo fitly to him by the mouth of any, as

of this gentleman ; and therefore do your beft (which I know will be of

power enough) to engage him both in the fubftance and to the fecrecy of

it : for I can think of no man but your felf, to be ufed by me in this, who
are fo private, fo faithful, and fo difcreet a friend to us both ; as on the other

fide, I dare fwear he is, and know my felf to be as true to you as your

own heart.

\ Love without ends hath no end, wa5 a faying of Gondomar the Spanijh AmbafTador; mean-
ing thereby, that if it were begun not upon particular ends, it would laft. Bacons Jpcfh. 67.
Vol. III. p. 269.

CCLXXVI. An Expoftulation to the Marquis of Buckingham.

My very good Lord,

YOUR lordfhip will pardon me, if partly in the freedom of adverfity,

and pardy of former friendllup, (the fparks whereof cannot but con-

tinue) I open my lelf to your lordflnp, and defire alio your lord (hip to open

your felf to me. The two Lift adts which you did for me, in procuring the

releafement of my fine, and my quietin cfi, I acknowledge were effefts real

and material of your love and favour; which, as to my knowledge, it never

failed in my profperity, lb in thefe two things it fecms not to have turned

with the wheel. But the extent of thefe two tavours is not much more than

to keep me from pcrfecution. For any thing farther, which might tend to

my comfort and affiftance, as I cannot lay to my felf, that your lordlhip hath

forfaken me ^ fo I fee not the effedls of your undeferved, yea undefired pro-

feffions and promifesj which being iiiade to a perfon in atfliiSion, hath the

nature, after a fort, of vows. But that which moft of all makes me doubt

of a change or cooling in your lordfliip's aifc^ltion towards me, is, that be-

VoL. IV. 8 y ing
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ing twice now zt London, your lordnnp did not vouchsafe to fee me; though

by meflages you gave me hope thereof, and the later time I had begg'd it oi

your lordfliip.

The caufe of change may either be in my f^lf or your lordfhip. I ouglit

firft to examine my felf, whicli I have done ; and God is my witiiefs, I tind

all well, and that I have approved my fclf to your lordlhip a true friend, both

in the w^atcry trial of profperity, and in the fiery trial of adverfity. If your

lordlhip take any infatisfaction touching the houfe, I humbly pray you think

better of it. For that motion to me was a fecond fentence more grievous

than the firft, as things then Ifood, and do yet ftand : for it fenienced me
to have lofl both in my own opinion, and much more in the opinion of

others, that which was faved to me, almoft only, in the former fentence

;

and which was more dear to me than all that wdiich was taken from me,

which is your lordfliip's love and favour. For had it not been for that

bitter circumftance, your lordfhip knows, that you might have commanded

my life, and all that is mine. But furely it could not be that, nor any thing

in me, which wrought the qhange. It is likely on the other part, that though

your lordiliip in your nature I know to be generous and conftant, yet I be-

ing now become out of fight, and out of ufe, your lordlhip having a flood

of new friends, and your ears poffelTed perhaps by fuch as would not leave

room for an old
;
your lordHiip may, even by courfe of the world, and the

over-bearing of others, be turned from me ; and it were almoft a miracle if it

fhould be otherwife. But yet, bccaufe your lordlhip may ftiU have fo heroi-

cal a fpirit, as to ftand out in all thefe violent allaults, which might have

alienated you from your friend; my humble fuit to your lordftiip is, that

remembring our former friendlhip, which began with your beginnings, and

lince that time hath never failed on my part, your lordlhip would deal clear-

ly with me, and let me know, whether I continue in your favour or no ;

and whether in thofe poor requefts, which I may yet make to his Ma-
jefty (whofe true fervant I ever was and am) for the tempering of my
mifery, I may prefume to ufe your lordfliip's favour and help, as I have

done; for otherwife it w^ere a kind of ftupidnels in me, and a great trou-

ble alfo to your lordfliip, for me not to difcern the change, for your lordfliip

to have an importuner, inftead of a friend and a fuitor. Though how-
foever, if your lordfliip fhould never think of me more, yet in refpedl of

your former favours, which cannot altogether be made void, I muft re-

main, ^c.

From the Original,

CCLXXVir. To the Lord S t.
" A l b a n.*

My Lord,

I
Have difpatched the bufinefs your lordfliip recommended to me, which

I fend your lordlhip here inclofed, figned by his Majefty, and have like-

wife moved him for your coming to kifs his hand, which he is pleafed

you fliould do at Whitehall when he returneth next thither. In the mean time

I reft.

Tour Lord/lnp's faithfulfriend andfer'-oant

,

Nevjmarket, I'i Nov. 1622. G. BUCKINGHAM.
I



LETTERS OF THE L. VISCOUNT S. ALBAN. 731

I WILL give order to my fecretary to wait upon Sir '"John Suckling shout
your other bufinefs.

Endorfcd by the Lord St. Alban'i, hand.

My Lord of Bucks touching my 'warrant and accefs.

CCLXXVIIL To the Marquis oFBuckingha m.*

'Excellent Lord,

THOUGH I have troubled your lordfliip with many letters, ofcner

than I think I fliould, (lave that affeftion keepeth no account) yet
upon the repair of Mr. Matthew, a gentleman fo much your lordrtiip's ler-

vant, and to n^e another my felf, as your lordlhip beft knoweth, you would
not have thought me a man alive, except I had put a letter into his hand
and withal, by io faithful and approved a man, commended my fortunes

afrefli unto your lordfliip.

My lord, to fpeak my heart to your lordfliip, I never felt my misfor-

tunes (o much as now : not for that part which may concern my felf, who
profit (I thank God for it) both in patience, and in fettling mine own
courfes ; but when I look abroad and fee the times fo ftirring, and fo much
diffimulation and falfliood, bafenefs and envy in the world, and fo many
idle clocks going in men's heads, then it grieveth me much, that I am not
fbmetimes at your lordfliip's elbow, that I might give you fome of the

fruits of the careful advice, modeft liberty, and true information of a friend

that loveth your lordfliip as I do. For though your lordfliip's fortunes be
above the thunder and Itorms of inferiour regions j yet neverthelefs, to hear

the wind and not to feel it, will make one fleep the better.

My good lord, fomewhat I have been, and much I have read ; fo that

few things that concern ftates orgreatnefs, are new cafes unto me: and tiiere-

fore I hope I may be no unprofitable fervant to your lordlhip. I remember
the King was wont to make a charadler of me, fur above my worth, that

Iwas not made for fmall matters ; and your lordlhip would fometimes bring

me from his Majefty that Latin fentence de minimis non curat lex : and it

hath fo fallen out, that fince my retiring, times have been fuller of great

matters than before ; wherein perhaps if I had continued near his Maiefl:y,

he might have found more ule of my fervice, if my gift lay that way

:

but that is but a vain imagination of mine. True it is, that as I do not

afpire to ufe my talent in the King's great affairs ; yet for that which may
concern your lordfliip, and your fortune, no man living fliall give you a

better account of faith, induflry, and afi:edion, than I Ihall. I mult con-

clude with that which gave me occafion of this letter, which is Mx. Mat-
thew'^ employment to your lordfliip in thofe parts, wherein I am verily per-

fuaded your lordfliip fliall find him a wife and able gentleman, and one that

will bend his knowledge of the world (which is great) to ferve his Majefly,

and the Prince, and in elpecial your lordlliip. So 1 refl-.

Tour LordJJnfs viojl obliged andfaithfulfervant,

Grafs-hn,t'aislS^l>n/,i6z3. Fr. St. AlBAN.

CCLXXIX. To'
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CCLXXIX. To the Marquis of Buckingham,

My very good Lord,

THOUGH I returned an anfwer to your lordfliip's laft honourable and
kind letter,, by the fame way by which I received it

; yet I humbly
pray your lordfliip to give me leave to add thefe few lines. My lord, as

God above is my witnefs, that I ever have loved and honoured your lord-

fhip, as much, I think, as any fon of Adam can love or honour any thing

that is a fubjedt; and do ftill continue in as liearty and ftrong wilhes of felici-

ty to be heaped and fixed upon you as ever : fo yet I proteft, that at this

time, as low as I am, I had rather fojourn the reit of my life in a college in

Cambridge, ih-SiW recover a good fortune by any other than your felf But
now to recover your felf to me (if I have you not already) or to eafe your lord-

fliip ill any bufinefs of mine, wherein your lordfliip would not fo fully appear,

or to be made partaker of your favours, in the way that you like belt ; I

would ufe any man who were your lordfliip's friend. Sccojjdly, If in any
thing of my former letters I have given your lordfliip any diflafte, either by
the ftyle of them, or any particular pafl"age in them, I humbly pray your
Ibrdlhip's benign confl:ru(fiion and pardon. I confefs it is my fault, though
yet it be fome happinefs to me withal, that I many times forget my adverli-

ty J but I (hall never forget to be, <^c.

From the Original.

CCLXXX. To the Duke of B u c k i n g h a m *

Excellent Lord,

HOW much I rejoice in your grace's fafe return, you will eafily believe,

knowing how well I love you, and how much I need you. There be

many things in tliis journey both in the felicity and in the carriage thereof, that

I do not a litde admire, and wifli your grace may reap more and more fruits

in continuance anfwerable to the beginnings. My felf have ridden at anchor all

your grace's abfence, and my cables are now quite worn, I had from Sir

"Toby Mathew out of Spain, a very comfortable meffage, that your grace

had laid, I fliould be the firfl that you would remember in any great

favour after your return ; and now coming from court, he telleth me he
had commiffion from your lordfliip to confirm it : for which I humbly kifs

your hands.

My lord, do fome good work upon me, that I may end my days in com-
fort, which neverthelefs cannot be complete except you put me in fome way
to do your noble felf fervice ; for I muft ever reft, _,.

Tour Grace's viojl obliged andfaithfulfervanf,.

tiOa.i62s. Fr, St, Alban,

I HAVE written to his Highnefs, and had prefented my duty to his

Highnefs to kifs^ his hands at Tork-houfe, but that my health is fcarce yet

confirmed. i

""rcff»
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From the Original.

CCLXXXI. To the Lord St. A l b a n.
*

My Lord,

THE aflurancc of your love makes mc cufily believe your joy at my re-

turn ; and if 1 may be fo happy as by the credit of my place, to fup-

ply the decay of your cables, I fliall account it one of the fpccial fruits

thereof. What Sir To/>y Matbeiu hath delivered on my behalf, I will be
ready to make good, and omit no opportunity that may lervc for the en-
deavours of.

Tour Lordjlnp'sfaithfulfriend andfervant,

Kojjio,,, 14 o.?. 1623. G. Buckingham.

From the Original.

CCLXXXIL To the Duke of B u c k i n g h a m.
*

Excellent Lord,

I
Send your Grace for ^ parabien, a book of mine, written firfl and dedi-

cated to his Majefty in Englill\ and now tranflated into Latin and en-

riched. After his Majefty and his Highnefs, j'our Grace is ever to have the

third turn with me. Vouchfafe of your wonted favour to prefent alfo the

King's book to his Majefty. The Prince's I have fent to Mr. Endimion Porter.

I hope your Grace (becaufe you are wont to difable your Laiijz) will not fend

your book to the Conde d'Olivares, becaufe he was a deacon ; for I underftand

by one (that your Grace may guefs whom I mean) that the Conde is not ra-

tional, and I hold this book to be very rational. Your Grace will pardon

me to be merry, however the world goeth with me. I ever reft,

Tour Grace''s mojlfaithful and obligedJervant,

Gray's Inn, this 2 2(1
-r» o a

oaober 1623. Fr. St. Alban.

I have added a begging poftfcript in the King's letter ; for, as I writ before,

my axbles are worn out, my hope of tackling is by your lordftiip's means.

For me and mine, I pray command.

From the Original.

CCLXXXm. To the Lord St. Alban.*

My Lord,

I
Give your lordftiip many thanks for the parabien yo\x have fent me

j

which is fo welcome unto me, both for the author's fake and for die worth

of it felf, that I cannot fpare a work, of fo much pains to your lordfhip and

value to me, unto a man of fo little reafon and lefs art; who, if his i'kill in

languages be no greater than I found it in ai-gument, may, perhaps, have as much

need of an interpreter (for all his deaconry) as my felf; and vvhatfoever mine

i<^norance is in the tongue, yet this much I underftand in the book, that it

is a noble monument of your love, which I will entail to my pofterity, who,

I hope, will both reap the fruit of the work, and honour the memory of

Vol. IV. 8 Z the
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the author. The other book I delivered to his Majefty, who is tied here

by the feet longer than he purpofcd to flay.

For the bufinefs your lordfliip wrote of in your other letters, I am forty

I can do you no fervice, having engaged my felf to Sir William Becker be-

fore my going into Spain, fo that I cannot free my felf, unlefs there were
means to give him fatisfinSlioni But I will ever continue

-nj Tour Lordjlnfs aJJ'uredfriend andfervanty

Hinchenhroolc, ^TOa.AfiZ^.
»rV- G. BUCKINGHAM.

.

From the Original.

CCLXXXIV. To the Lord St. Alb an. *

My honourable Lord^ '
- . u^murM,

I
Have deliver^ your lordfliip's letter and your book to his Majeflyj who
hath promifed to read it over ; I wilh I could promife as much for that

which you fent me, that my underftanding of that language might make
me capable of thofe good fruits, which I affure my felf by an implicit faith

proceed from your pen. But I will tell you in good Englijlt, with my thanks

for your book, that I ever reft.

Tour Lordjhip'sfaithfulfriefid andfervant^ "|^

MinchenbriHii, zqOa. 1621. 3liJ SJUl 81 G.BUCKINGHAM.'*'

From the Original.

; CCLXXXV. To the Duke of B u c k i n g h a m. *

Excellent Lordy

I
Send Mr. Parker to have ready, according to the fpeech I had with your

Grace, my two fuits to his Majefty, the one for a full pardon, that I may
die out of a cbud ; the other for the tranflation of my honours after my
deceafe. I hope his Majefty will have compaftlon on me, as he promifed me
he would. My heart telleth me that no man hath loved his Majefty and

his fervice more entirely, and love is the law and the prophets. I ever reft,

Y Tour Grace's jnojl obliged andfaithful fervanty

^2SAW. i6z3.-.}
^i,ovit ?'30£tO' ;iiisif

Fr-St.Alban.

From the Original.

CCLXXXVI. To the Lord St. Alb an.*

My honourable Lord,

I
Have received your lordftiip's letter, and have been long thinking upon

it, and the longer the lefs able to make anfwer unto it. Therefore if

; your lordlhip would be plealed to fend any underftanding man unto me, to

whom I may in difcourfe open my felf, I will by that means fo difcover

' my heart with all freedom (which were too long to do by letter, efpecially

in this time of parliament bufinefs) that jour, lordflup iliall receive iatisfac-

tion. In the mean time I reft,
. odv/ ; tinim Pjns liili

Tour Lordpifs faithful fervant,

Xn/lin^ 16 DeccMbe>i^-'''^^.n aiJil «^ IC .-u - ,^-1 :•- G. BUCKINGHAM.
From
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- ru

From the On'gmaL .

-
"i*^

v-ndi no: ' CA lo o5o-.'v^. <^j\/i;b!oi Mif jd art) ^o'-i

.3d v CCLXXXVII. To the Lord S^r. A l b a n.
* I

.oJ

My Lordy . ^

I
Have moved his Majefty in your fiiit, aiul find him very gracious in-
clined to grant it; but he defiretli firfl to know from my Lord Trea-

furer his opinion and the value of it : to whom I have written to that pur-
pofe this inclofed letter, and would wjfh your lordlhip to fpeak with him
your felf for his favour and furtherance therein ; and iix my part I will omit
nothing that appertaineth to '^ \: JOvJ

Tour LorJpifsfaitkfuIfriend andJer-oant^
Hervmariet, z8th of ^ ^

^
.January 1623. ^ ^^G. BuCKI NGH AM#*-

f^' From the Original. f A
dbifil 1 CCLXXXVIII. To the Duke oFBucicingha m.* -^
gjlneri, ta

Excellent Lord, • :?)

I
Have received the warrant, not for land but for the money, which if

it may be fpeedily ferved, is fure the better ; for this I humbly kifs your
Grace's hands. But becaufc the exchequer is thought to be fomewhat bar-

ren, although I have good affiance of Mr. Chancellor, yet I hold it very ef-

fential (and therein I moft humbly pray your Grace's favour) that you would
be pleafed by your letter to recommend to Mr. Chancellor the fpeedy ifTuing

of the money by this warrant, as a bufmefs whereof your Grace hath an efpe-

cial care ; the rather for that I underftand from him, there be fome other

warrants for money to private fuitors at this time on foot. But your Grace
may be pleafed to remember this difference : That the other are xnere gifts ;

this of mine is a bargain, with an advance only.

I moft humbly pray your Grace likewife to prefent my moft humble thanks

p his Majefty. God ever guide you by the hand. I always reft,

}l)ur faithful and more and more obliged fervant,
Gia^s-hn, thi? 17th of

No'vember, 1624. Fr. St. AlBAN.

I moft humbly thank your Grace for your Grace's favour to my honeft

deferving fervant.

Fro7n the Original,

CCLXXXIX. To the Lord St. Alban.*

^, My noble Lord, a tm& . f
THE hearty affeftion I have borne to your perfon and fervicc, hath

made me ever ambitious to be a meffenger of good news to you, and
an efchcwer oi ill ; this hath been the true reafon why I have been thus long
in anfwering you, not any negligence in your difcrcet modeft fervant, you
ient with your letter, nor his who now returns you this anfwer, ofttimes given
n e by your mafter and mine ; who though by this may feem not to latisfy

your defert and expedation, yet take the word of a friend v»'ho v;i 1 never
fail you, hath a tender care of you, full of a frefh memory of your by-paft

-^s^^'* lervice.

^31
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fervice. His Majefty Is but for tlie prel'ent, he fays, able to yield unto the

three years advance, which if you pleafe to accept, you are not hereafter the

farther ofif from obtaining fomc better teftimony of his favour worthier lx)th

of him and you, though it can never be unfwcrablc towhat my heart wiflies

you, as

Tour Loriipyip's humble fervant,

C. Buckingham.

CCXC. To the Lord f Treafurer Marlborough, expoflu-

lating about his unkindnefs and injufticc.

My Lordy

I
Ho MBL^ entreat your lordfliip, and (ifT may ufe the word) advifeyou

to make me a better anfwer. Your lordflup is interefled in honour, in

the opinion of all them who hear how I am dealt with ; if your lordlLip ma-
lice me for fuch a caufe, furely it was one of the jufteft bufinelTes that ever

was in cliancery. I will avouch it ; and how deeply I was tempted tisercin,

your lordfliip knows bell:. Your lordiliip may do well, in this great age of
yours, to think of your grave, as I do of mine; and to beware of hardaels

of heart. And as for fair words, it is a wind, by which neither your lord-

fliip, nor any man elie, can fail long. Howfoever, I am the mail who will

give all due refpeds and reverence to your great place, ^c.

. + The hoxA May[borough was made Treafurer 22 Dec. 1624. zz Jiii.

CCXCI. To the KIN G.

Mo/i gracious a7td dread Soverelgn-,

BEFORE I make my petition to your Majefty, I make my prayers to

God -^osit-ypeBcre ab tmo, that it I have held any thing lb dear as your

iViajefty's fervice ; nay, your heart's eafe, and your honour'^s, I may be re-

pulfed v/ith a denial : But if that hath been the principal with me, that God,
who knoweth my heart, would move your Majelly's royal heart to take com-
paiiion of me, and to grant my defire.

I proftrate my felf at your Majefty's feet, I, your ancient fervant, now
fixty-four years old in age, and three years five months old in mifery, I de-

fire not from your Majefty, means, nor place, nor employment, but only af-

ter fo long a time of expiation, a complete and total remilfion of the feii-

tence of the upper houfe, to the end that blot of igiiominy may be removed
from me, and from my memory v/ith pofterity ; that I die not a condemned
man, but may be to your Majefly, as] am to God, tr^'va creatura. Your
Majefty hath pardoned the like to Sir 'Jolm Bennct, between whofe cale and
mine, (not being partial with my lelt, but fpeaking out oi the general opinion)

there was as much difference, I will not lay as between black and white, but

as between black and grey, or alh-coloured *
; look theretore down, dear

Sovereign, upon me alio in pity. I know your Majeily's heart is infcrutable

for goodnefs ; and my Lord of Buckingham was wont to tell me, you were
tlie bell naturcd man in the world ; and it's God's property, that diofc he

• ?^xJol.ii Bennet, judge of the pierogaiive court, was in the year 1621 accufcJ, conviclttl, and

ccnfurcd in parlia.iicnt for taking of bribe;, and cornmittin» fevcval milJtaKanoii rfl^tii-'g ta bis

cftce.

hath
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liath loved, he loveth to the end. Let your Majelly's grace, in this my de-
lire, ilrciin down upon me, and let it he out of the Ibuntuin iind fpring-

h.e.id, and ex mero motu, that living or dying, the piint ol" the guodncls of
King yaf?ics may be in my heart, and his praifes in my mouth. This my
mofl humble reque It granted, may make me live a year or two happily j and
denied, will kill me quickly. But yet the laft thing that will die in me,
will be the heart and affedtion of

Toiw Mcijcjlys mojl humble, and true de-ootedfervant,

J"'y3°->624. Fr. St. Alban.

CCXCII. In Anfwer to the foregoing, by King James.

To our trujly and 'well-behved, Thomas Coventry, our Attorney-General.

Trufty and Well-beloved, we greetyou well:

WHEREAS our right trufty and right well-beloved coafm, the

Vifcount of St. Alban, upon a fentence given in the upper houfeof
parliament full three years fmce, and more, hath endured lofs of his place,

imprilbnment, and -{- confinement alio for a great time ; which may futiice

for the fatisfadion of jud:ice, and example to others : We being always gra-

cioujQy inclined to temper mercy with juftice, and calling to mind his for-

mer good fervices, and how well and profitably he hath Ipent his time fince

his troubles ; are pleafed to remove from him that blot of ignominy which
yet remaineth upon him, of incapacity and diiablement ; and to remit to

him all penalties whatfoever intlidted by that fentence. Having therefore for-

merly pardoned his fine, and releafed his confinement ; thefe are to will

and require you to prepare, for our fignature, a bill containing a pardon in

due form of law, of the whole fentence : for which this fliall be your fuffi-

cient warrant. Cabala p. 2jo. Edition of ibbT^.

•f His fentence forbid his coming witliin the verge of the court. [In confequence of this letter, my
Lord 5a<:o;; was furamoned to parliament in the firll year of King CA«/-/^^.]

CCXCIII. The Lord Vifcount St. Alban to
|i
Dr. Williams,

Bifliop of Lincoln-^ concerning his Ipeeches, &'c.

My very good Lord,

I
Am much bound to your lordfliip for your honourable promife to Dr.

Rawley : he chufeth rather to depend upon the fame in general, than to

pitch upon any particular; which modedy of choice I commend.
I FIND that the ancients (as Cicero, Defnojlhenes, Plifiius Secundus, and

others) have preferved both their orations and their epifHes. In imitation of
whom I have done the like to my own; which neverthelefs I will not pub-
lifli while I live : but I have been bold to bequeath them to your lordiliip,

and Mr. Chancellor of the duchy. My fpeeches (perhaps) you will think fit

to publifh : the letters, many of them, touch too much upon late matters of
flate, to be publiihed

; yet I was willing they Ihould not be lod:. I have alfb

by my will eredled two ledlures in perpetuity, in either univerfity one, with

II
This title fcems to imply that the date of this letter was after the bifhop was remov'd from

being lord keeper.

Vol. IV. 9 A an
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an endowment of 200 /. /vr ^7jw/;?/ apiece : they to be for natural philolb-

phy, and the fciences thereupon depending; which foundations 1 have re-

quired my executors to order, by the advice and direction of your lordfhip,

and my Lord Bifliop of Coventry and Lichfield. Thefe be my thoughts now.
I reft

Tour LordJJ.ip's mojl affeBionate to do youj'er'vice.

CCXCIV. The Bifliop's Anfwer to the preceding Letter.*^

Right honourable and my very rioble Lord,

MR. Dodtor Rawley, by his modeft choice, hath much obliged me to

be careful of him, when God Oiall fend any opportunity. And if

his Maiefly fhall remove me from this fee, before any fuch occafion be offered,

not to change my intentions with my bilhoprick.

It is true that thofe antients Cicero, Demojihenes, and Pliniusfecundiis, have
preferved their orations (the heads and eftefts of them at the leaft) and
their epiftles; and I have ever been of opinion, that thofe two pieces are the

principal pieces of our antiquities : Thofe orations diicovering the form of
adminiftring juftice, and the letters the carriage of the affairs in thofe times.

For our hiflories (or rather lives of men) borrow as much from the af-

fedions and phantafies of the writers, as from the truth itfelf, and are for the moft
of them built altogether upon unwritten relations and traditions. But letters

written e re nata, and bearing a fynchronifm or equality of time cum re-

bus gejlis, have no other fault, than that which was imputed unto Vir-
gil, 7iihil peccat nifi, quod nihil peccet ; they fpeak the trutli too plainly, and
call too glaring a light for that age, wherein they were, or are written.

Your lordfhip doth moft worthily therefore in preferving thofe two pieces,

amongfl: the refl of thofe matchlefs monuments you fliall leave behind you

;

confidering that, as one age hath not bred your experience, fo is it not fit

it fliould be confined to one age, and not imparted to the times to come.
For my part therein, I do imbrace the honour with all thankfulnefs, and
the truft impofcd upon me, with all religion and devotion. For thofe two
Ledures in natural Philo/ophy, and the iciences woven and involved with
the fame ; it is a great and a noble foundation both for the ufe, and the fa-

lary, and a foot that will teach the age to come, to guefs in part at the

greatnels of that Herculean mind, which gave them their exiilence. Only
your lordfliip may be advifed for the feats of this foundation. The two
univerfities are the two eyes of this land, and titteft to contemplate the luftre

of this bounty ; thefe two ledlures, are as the two apples of thefe eyes.

An apple when it is fingle is an ornament, when double a pearl, or a
blemilh in the eye. Your lordfliip may therefore inform yourfelf if one
Sidley of Kent hath not already founded in Oxford a lefture of this na-

ture and condition. But if Oxford in this kind be an Argus, I am fure

poor Cambridge is a right Polyphemus, it hath but one eye, and that not
fo fteadily or artificially placed, but, bonum ejlfacilefui difufivum ; your
lordlhip being fo full of goodnefs, will quickly find an objedf to pour it on.

That which made me fay thus much, I will fay in verfe, that your lord-

lhip may remember it the better j

&ola ruinofn Jlat Cantabrigia pannis

Atque inopi lingua dijertas invocat Artes^

3 \
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I will conclude with this vow : Deus, qui animnm ilium tibi, animo ijli

tmpus quam longifinmm tribuat. It is the molt affedtionate prayer of

Tour Lordjhifys mojl humble fevcant,

BiicUen the lall of Jo_ LiNCOLN,
December, 1625.

CCXCV. To the f Queen of Bohemia. 1625.

li may pleaje your Majejly,

I
Have received your Majefty's gracious letter from Mr. Secretary More-
ton., who is now a faint in heaven. It was at a time when the great

delblation of the plague was in the city, and when my felf was ill of

a dangerous and tedious ficknels. The firfl time that I found any degree

of health, nothing came fooner to my mind, than to acknowledge your

Majefty's great favour, by my moft humble thanks : and becauie I fee

your Majerty taketh delight in my v/ritings, (and to fay the truth, they

are the beft fruits I now yield,) I prefume to fend your Majefty a little

difcourfc of mine, touching % a war with Spain, which I writ about twojSeeA'ol.IIL

years fince ; which the King your brother liked well. It is written v/ith-P- 5'3'

out bitternefs or invedive, as Kings affairs ought to be carried ; but if I be

not deceived, it hath edge enough. I have yet fome fpirits left, and rem-

nant of experience, which I confecrate to the King's iervice, and your Ma-
jefty's; for whom I pour out my daily prayers to God, that he would give

your Majefty a fortune worthy your rare virtues ; which fome good Ipirit

tells me will be in the end. I do in all reverence kifs your Majefty's hands.

ever refling

Tour Maje/lys moft humble and devotedfervanf,

Fr. St. Alban.

+ The Princefs Elizabeth, eldeft daughter of King James, was married to Frederick V. E-
leftor Palatine, who by accepting the crown o( Bohemia, was foon deprived both of that and his
ancient principality. Under all her afflidlions ihe had the happinefs of being mother of many
fine children, and at length of feeing her fon rellored to the Palatinate, and her nephew to his
kingdoms. To her, who had been fo inuch injur'd by Spain, my Lord St. Alban prefents his
dilcourfs, touching a war with Spain, in ackno>vledgment of the favour of her Majelly's letter
fent by her Secretary Sir Alhertiis Moreton ; m which quality he had ferv'd his uncle Sir Henri
Wotton, in fome of his embaffies ; and as he was tenderly beloved by him in his life, and muoh
lamented in his death ; fo Sir Harry profeiTed no lefs admiration of tliis Queen, and the fplendor of
her virtues under the darknefs of her fortunes. Stephens.

CCXGVI. A letter of the Lord Bacon'.^, in Fre?ich^ to the

Marquis Fiat, relating to his Eflays.

Monfieur /' AmbaJJadeur mon File,

VOYANT que voftre Excellence fliid & traitc mariages, non feulement
entre les Princes d' Angleterre & de France, mais auffi entre les

langues (puis que fiiftes traduire non livre de 1' advancement dcs fciences

en Francois) i' ai bien voulu vous envoyer mon livre dernierement imprimc
que i' avois pourveu pour vous, mais i' eftois en doubte, de le vous en-
voyer, pour ce qu' il effoit efcrit en Anglois. Mais a' ceft' heure pour la

raifon fufdidle ie le vous envoye. Ceft un Recompilemcnt de mes Ejja^es

Morales
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Morales Cf Chiles; mais tcllenicnt cn!arg,iei, & eniichict^ tant de lioinbre

que de poix, que c' ell dc laic uu ocuvic iiouveau. le vous bailc ks mains,

& relle,

Voftre tics aJJcBionee ami^ Cr tres humble Jiriiiteiir.

CCXCVII. To the Earl of Arundel and Surrey : jud. be-

fore his death, being the laft letter he ever wrote.

My very good Lord,

I
Was likely to have had the fortune of Caius Plinjus the elder, wlio

loft his life by trying an experiment about the burning of the moun-
tain Vefuviiis : for I was alfo delirous to try an experiment or two, touch-

ing the conlervation and induration of bodies. As for the experiment it

felf, it fucceeded excellently well ; but in the journey (between Londin

and Highgcite) I was taken with fuch a fit of calling, as I knew not whether

it were the flone, or fome furfeit, or cold, or indeed a touch of them
all three. But when I came to your lordlhip's houfe, I was not able to

go back, and therefore was forced to take up my lodging here, where

your houfe-keeper is very careful and diligent about me ; which I affure

my felf your lordfhip will not only pardon towards him, but think the better

of him for it. For indeed your lordlliip's houfe was happy to me;
and I kifs your noble hands for the welcome which I am fure you give

me to it, ^L\
I KNOW how unfit it is for me to write to your lorddiip with any other

hand than my own ; but by my troth my fingers are fo disjointed with this

fit of ficknefs, that I cannot fleadily hold a pen.

INDEX.
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ABATOR, whoisfocall'd, 65.

how, and when he may become

lawful owner ofanother's lands,

ibid.

Abettor, feveral ways ofbecoming fo, 292.

Abjuration, in what cafes a man fliall be

oblig'd to abjure the realm, 92. Se-

veral cafes thereof, with the proceed-

ings relating to them, ^T,.

Abfolution, whether that in our liturgy is

not improper, 480. is of two forts on-

ly, ibid.

Abfqueimpetitionevafli, the fenfeand mean-

ing of this claufe clear'd up, and ftated

by the words themfelves ; by reafon -,

by authorities •, by removing contrary

authorities-, by praflice; no, 10113.

it gives no grant of property, no.
how this claufe came firft to be us'd,

III.

Accejfary, how one man may become fo

to the aft of another done by his or-

der, 42.

Ac}, not to be confounded with the exe-

cution of the aft •, nor the entire aft

with the lafl: part of it ; inltanccs, 1 9, (ffr.

Aff of Parliament., a rule to be obferv'd

where that is donor, 1 77. five afts re-

lating to the diftinftion of the body na-

tural and politick of the King explain'd,

203, ^c. of I "Jac. I. relating to the pu-

nifhment of witchcraft, 290.

Adriiiniftration, how a property in goods,

i^c. may be gain'd by letters thereof,

82. what bifhop fhall have the power

of granting them in difputable cafes,

ibid, two cafes in the deaths of execu-

tors and adminiftrators where the ordi-

nary fhall adminifter, 83.

Adminiftrators, their office and authority

in fome particulars, 83, in what cafes

Vol. IV.

the ordinary is to commit adminiftra-
tion, ibid, they rnufl execute their au-
thority jointly, ibid, may retain, ibid.

Admiralty, hov/ to be order'd after the
union, 226.

Adrian^ inftances of his mifplac'd bounty
and expence, 9.

Advowfons, cafes relating thereto ex-
plain'd, 18, ^5, 38.

Affidavits in chancery, in what cafes not
to be allow'd, 153.

'AJ'^V-^, is always rightly tranflated cha-
rity in the RhemiJJj verfion, 480. •

Age of difcretion, at what time allow'd to
be by our law, 632.

Aid, a certain fum of money fo call'd, its

ufes, 6c).

Alchymy, fome remarks upon it, 579.
Alexander, his faying to Callifthenes upon

his two orations on xht Macedonians, 2.

a fmart reply of his to Pannenio, 210.
Allegiance, does not follow the law or

kingdom, but theperfon of the King,

191, 194, 20i.isdue tofovereigns by
the law of nature, 189. ftatutes ex-
plain'd relating thereto, 192, 194. is

more ancient dian any laws, 201. con-
tinueth after laws, ibid, is in vigour e-

ven where laws are fufpended, ibid.

muft be independent, and not condi-

tional, 313. oath of it, alter'd, with
difputes following thereupon between
the reform'd and papifts, 576, ifc.

Alien, enemy, how confider'd by our
laws, 1S9, 215. friend, how confider'd

alfo, 1 89, 2 1 6. Littleton's, definition of
an alien, 200. how the feveral degrees
of aliens are confider'd by our laws.

21 3-> 2 19.

Alienation office, its bufinefs, 6g, 191.
Allen, cardinal, is mention'd for the pope-

dom, 275- >i ftsge aftor of the fame

9 B name.
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r;ime, vvich an epigram upon him,

685.

Jltham, b.uon of the exchequer, a grave

and revcrcml judge, 281.

Jmbiguitas patens, wliat is meant thereby

in law, 50. iiow to be holdcn, 51.

Latens, what meant by it, 50. hov/ to

beholden, 51. another ibrt of it, ibid.

Amendment of the law, vid. law.

Amurath, the firfb, (lain, 0,2^.

Anabaptijls, profels thedodtrine of depo-

fing Kings, 323.

Annuity given fro concilia impenfo fc? im-

pendendo, is not void, if the grantee is

hinder'd from giving it by imprilbn-

ment, 18.

Anfwers infufficient, how to be punifh'd in

chancery, 151. in what cafe chey muft

be direft, 152.

Apollonius, his judgment oi Nero the em-

peror, 242.

Aragon, kingdom of, is united with Ca-

Jiile, 217. is at lafb naturalized to pre-

vent any revolts, ibid, caufes of its re-

volt, 232.

Archbifljops, how they came in ufe, 465.

Arian herefy, the occafion thereof, 464.

Army, a projeft of reinforcing it in Ire-

land, without any expence, 647.

Arraignment of Blunt, Davers, Davis,

Merick, and Cuffe, all concern'd in

Lord EJfex's treaibn •, with their con-

feffions, evidences againfl: them, their

defences, and anfwers thereto, 4 io,6?f.

Arreft, in what cafes the conftable has

power to execute it, gj.

Arundel, Lord, fome account of him,

658.

Ajjcffin, this word deriv'd from the name
o'i z Saracen Vr'wce, 323.

AJironomers, fome in Italy condemn'd,

662.

Atheifm, two chief caufcs thereof, 460.

another caufe of it, 482.

Attainder, cafes relating thereto explain'd,

21, 37. what fort of them fhall give

the efcheat to the King, 6j, &c. and

what to the Lord, 70. by judgment,

6y. by verdidl or contefTion, ibid, by

outlawry, ibid. taki;n often by prayer

of clergy, 71. forfeiteth all the peribn

was poffcfs'd of at the time of the of-

fence, ibid, there can be no reftitution

of blood after it, but by aft of parlia-

ment, with other confequcnces thereof,

72. it a perfon guilty of it fliall pur-

chafe itlhall be to the King's ufe, un-

lefs he be pardon'd, ibid, cafes relating

to a perfon guilty of it, and his chil-

dren, ibid. 73. the claufe of forfeiture

ofgoods thereby, found in no private

ad till Edw. IV's reign, 165.

Attorney General, us'd not t(j be privy-

counfellor-s i. did not then deal in

caufes between party and party, ikid.

Atlurnement, what it is, 'j^. mud be had
to the grant of a revcrfion, ibid, in

what cafes a tenant is oblig'd toatturne,

ibid.

Augujlus Caefar, commended as a great
lawgiver, 10, 13.

Auterlony'shook^ of 200/. land in charge in

fee-fimple, ilay'datthc fcal, and why,
684.

Autre capacite, ^ autre droit, their diffe-

rence fhev/n, 120.

B.

£rtfc»,SiriV/c.afliortaccountofhim,374.

bifhop of i?o/}'s faying upon him, ibid.

was lord keeper of the great feal, 5-58.—Sir Francis, his apology for any im-
putations concerning lord EJfex, 429.
his fervices to lord Ej[l:x, 430. two
points wherein they always difFer'd,

431. a coldnefs of behaviour grows
between them, 432. his l, Ivice to the

Queen about calling home lord E£ex
from Ireland, 333, his advice to lord

EJfex, when he came from Ireland

without leave from the Queen, ibid.

endeavours to reconcile the Queen to

\ox^ EJfex, 334, fe'f. defires the Queen
to be left out in EJfe:^s caufe, ^37.
writes an account by the Queen's order

of the proceedings relating to EJfex,

441. is cenfur'd by fome for his pro-

ceedings in the Charter-houfc affair, but

unjuftly, 686. he praifes the King's

bounty to him, 726. complains to the

King of his poverty, 727. expoftulates

roughly wicli Buckingham about neg-

lefting him, 729. does the fame with
tre3.{uier Marlborough, 736. begsofthe
King a remilTion of his fcntence, and
the return of his favour, 737. promifes

bifhop Williams to bequeath his wri-
tings to him, ibid, is charg'd with bri-

bery. See bribery.

Mr. Anthony, a Ihort account of
him, 5^6.

Bankrupts, their petitions, when to be

granted, 155.

Baptifmhy women or lay-men condemn'd,

481. was formerly adminifter'd but an-

nually, ibid.

Barrow, a promoter of the opinions of

the BrowniJis, ^§2-
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Barton, calPd the holy maid of Kent, is

condenln'd for trealbn, 313.

Bajlard, how his heirs may become law-

ful pofTeflbrs in oppofition co legal if-

fue, 6s.
Battery^ how to be punifhM, 56.

Bedford, lady, I'omcaccountof her, 645,
Beggars, the ill effects from them, 451.
Bdlnm fociale, bvtween the Romans and

Latins, with the occafion of it, 2
1
7.

Benevolence, a contribution fo call'd made
of money, plate, £5'r. to Kingy^w^j I.

with the occafion of it, 314, djfc. let-

ters fent to the fherifFs to bring the

country into it, ibid, great care taken

to prevent its being look'd on as a tax,

or being drawn into precedent ; with

reafons in jullification thereof, 316.

Oliver St. John's complaints againft it,

with his papers relating thereto con-

demn'd in feveral particulars, 317.

Bertram, concerning his murdering of

Tyndal, 654. His Cafe, Ggg-

Bill of review, in what cafes to be admit-

ted in chancery, 146, isfc. of an im-

moderate length, is to be fin'd in chan-

cery, 151 .that is libellous, or flanderousi

or impertinent, to be punifh'd, ibid.

Bingley turns pirate, and his ihip is taken

in Ireland, -254.

Bifiiops, their wrong conduft often occa-

fions controverfies in the church, 462.

of England anfwer'd, ibid, 467. ought

not lightly to be fpoken ill of, 463.

when any were anciently excommuni-
cated, their offence was bury*d in ob-

livion, ibid, ill ones cenfur'd by the

fathers, ibid, whether the prefent prac-

tice of exercifing their authority alone

by themfelves berighr, 476. how they

came by this authority, ibid, govern-

ment of the church by bilhops com-

mended, ibid, in caufes that come be-

fore them they lliould be afllfted by the

other clergy, 477.* fhould have no de-

puties to judge for them, ibid, the cau-

fes which they are to judge of, 478.

Blunt, the effed of what pafs'd at his ar-

raignment, 410, &c. his confefllon re-

lating to Effex'f, treafon, 392, 419. a

fecond confeffion, 420. another made
at the bar, 425. his fpeech at his death,

426.

Bodley, Sir Thomas, fome account ofhim,

564.
Body, natural and politick of the King,

their mutual influence upon each other,

202.

Books proper to affift fludents in reading

the common law, much wanted, 7. a

way propos'd for fupplying them, ibid.

Bremingham, his relation of what 1\:roni

faid to him about conquering Englandf

391-
Bribery, our author i-; a()prehenfive of be-

ing charg'd therewith, 713. his rcqucftsi

to the lords thereupon, ibid, promifes
a fair anfwer relating diercto, 714. his

fubmiffion, 716. his fupplication for

favour, 717.
Brother, Sec. of the half-blood fhall not

inherit to his brother ^c. but only as

a child to his parents, 66.

Brozvnijis, fome account of their opini-

ons, 352, &c.
Buchanan, his hiftory of Scotland, c;6g.

Buckhnrjl, lord, is concern'd in E[fex'%

tryal, 404. his character from Naun-
ton, s6s-

Bulls from the pope are forbid in England,

361.

Buckingham, made lord high admiral, 66^.
Burgefs, Dr, is reftor'd to preach, and

made redtor of Sutton-Colejield, 644.
Burgh Englif}}, a cuftom in boroughs, fo

call'd, 66.

Burleigh, lord, counfellor to Queen Eli-

zabeth, commended, 344. is cenfur'd

in a libeU ibid, fitrther attempts to

make him fufpefted to the Queen and
nation, 346, fome account of him,
with remarks upon his adlions, 372.
was much refpefted by Queen Mary,

373. fome filfe reflexions concerning

him, ibid. i3c. is accus'd of deilgning

a match between his grandchild Will.

Cecil, and the lady yfri2^f//rt, 375. fc-

\'eral letters to the Engliflo and Scotch

lord Burleigh ; for which fee letter.

C.

Caefar, a faying of Seneca's about his re-

figning his power, 10. was a famous
lawgiver, ibid, a frying to him, 231.

Calais, poflfefs'd by the Spaniards, 229.
refl:itution thereof demanded, 367.

Callijlhenes in his two orations commends
and difcommends the Macedonians, 2.

.Alexander's laying to him thereupon,-

ibid.

Cambridge, a letter to the univerfity pro-

fefllng great refpeft and fervices due
from our author, 661.

Cambden, his annals of Queen Elizabeth

commended, ^6g.
Canon law, a defign of purging it in

Hen. VIII's time, 4, 11.

Capite, lands held /« ca/). in knight's-fer-

vice, in what manner and parcels they

may be devis'd, 79.
Cardinal, whence fo cali'd, 477.

Careiv,
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'tiircw. Sir 'George, fomc account of him,

575-
Gary, undcr-keeperoftlietowerdifplac'd,

and is fuccccdeci by M^ejfon, in orucr

toeffeftthepoiibningofOwrZ'Kr)', 33S.

Gafe of Marivood, Sanders, Fojler and

Spencer, relating to property in timber

trees, 108, no. of Sir Moyle Finch, of

the flat, of Marlbridge, Littleton and

Gulpepper on the fame, 112, 113. of

Garr, relating to tenures in capitc, 118,

i^c. of the bifhop of SaUflniry, upon

the £ime, 121. o^Fitz-Williams, 122,

of Golthurji about the fenfe of Si and

ita quod, 123. of Diggs on the fame,

1 24. ofjermin and Ajkew about the in-

terpretation of fome words in devifing

of lands, i26.of Ci?ri^f/aboutufes, 160.

oi 'Delavaer on the fame, 163. of GaJ-

vin about his freedom in England-, 185.

of 8 of Hen. VII. 198. of Sir Hugh
Cholmley and Hotilford, that the law does

not refpedt remote pofTibilitics, 199.

of Lord Berkley brought to prove that

the body natural and politick of the

King are not to be confounded, 202.

of Wharton, concerning challenges to

duelling, 303. oi Saunders upon poi-

foning, 380.

Catalonia, a name compounded of Goth

and Alan, 245.

Gaufes difmifs'd in chancery after full hear-

ing, are not to be retain'd again, 147.

Gecil, Sir Robert, fome account of him,

376, 5^5-
Gephalus, an Athenian, a faying of his up-

on himfelf, 372.
Certainty, there be three degrees of it,

Firfl, ofprefence, which the law holds

of greateft dignity. Secondly, of name,

which is the fecond degree. Thirdly,

of demonflration, or reference, which

is the loweft degree, 52. there is a cer-

tainty of reprefentation alfo, cafes of

which fee, 53. what the greateft kind

in the naming of lands, ibid, what fort

is greateft in demdnftrations ofperfons,

54. of reference, twp difficult quefti-

ons relating thereto anfwer'd, ^c^.

Gefluy que ufe, cafes relating thereto, 158,

161. had no remedy till Augujius's ti me,

if the heir did not perform as he ought,

164. cafes concerning him in ftat. of

ufes, 1 74, 1
76, 1 79. what perfon may

be fo, 181. See ufe.

Challenges to duelling punifliable, tlio'

never afted, 304, 306.
Ghaloner, Sir Thomas, fome account of

him, SS7-
Chancery, one formerly in all counties pa-

latine, 1 38. rules proper to be obfcrv'il

for the diredtion ot thatcourt, 272, £?<

.

its excefs, in what particulars to b<:

amended, ibid. 276. feme difagreerneiit

between that court and King's bench,

608. letter upon the fame to Sir Geo.

Villiers, 610. the ground of their difa-

greement, 611. our author's advice rcr

lating thereto, 612. more proceedings

between them, 632, 633.
Chanteries, ftatute of, explain'd, 36.

Chaplains to noblemcns flimilies, Aould
have no other benefice, 484.

CZ^/yrg-f againft Lord Sanqnar, 295.agai'nft

duels, 297.againftPr/Vy/and/Z-V;^;?)/ con-

cerning duels, 304. agiinft Talbot, 309.
againft Oliver St. John for traducing the

letters touching the benevolence, with
the fum of his offence, 314, J20. a-

gainft Owen for high treafon, 321. a-

gainft feveral perfons for traducing the

King's juftice in the proceedings againft

Wejton for poifoning Overbury, 324.
with an enumeration of their particular

offences, 328, ^c. againft the Countefs

ofSomerfet for poi fon ing Overbury, 3^30^

againft the Earl ofSomerfet for the fame,

334-
Gbarter-houfe, what fort of perfons moft

proper to be relieved by that founda-

tion, 450. no grammar fchool to be
there, but readers in the arts and fci-

ences, 451. ftiou'd be a college for

controverfies, 452.2 receptacle for con-

verts to the reformed religion, ibid. See

Sutton.

Chejhire, exempted from the jurifdidion

of the court of marches, 136.

Chriji Jefus, fent by God according to

promife, 455. his incarnation, ibid, is

God and man, ibid, his fufferings are

latisfaftory for fin, 456. to what per-

fons they are applicable, ibid, the time

of his birth and fuffering, ibid.

Ghrijiendom,' its difturbances what owing
to, 362, ^c.

Church of England, confufions pretended

to be therein, 352. concerning the con-

troverfies on foot therein, ibiJ. the dif-

putes about the policy, government

and ceremonies of it carry'd very high,

466. confiderations touching its paci-

fication, 472. the faults of thofe who
have attempted to reform its abufes.

473. is commended, 474. yet wants

reformation in fome things, ibid, that

there fhou'd be only one form of dif-

cipline alike in all, an erroneous con-

ceit, 475. in what things it may be

chang'd, and in what not, ibid, want
of
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cf parrimony therein, 4S5. methods of
f.ipplying its decay 'd maintenance, 486.
Parliaments are oblig'd in confcience to

enlarge its patrimony, ibid, its affec-

tation of imitating foreign churches con-

demn'd as a caufc of fchifm and hcrtfy,

465.
1 —catholick, that there is one, 457.
that there is a vifible one, ibid.

-of Rome., the ill effeds of our con-

demning every thing alike therein, 464.
Circuit., counties divided into fix of them,

61. times appointed for the judges to

go to them, ibid.

Civil law prevails In Gafcoigne, Langue-

doc, &c. 247.

Claufula derogaioria, call'd alfo clauftda

non ohftante, is of two forts, 44, ^c.
its force explain'd by feveral inftances to

fag. 46.

Clergy, benefit thereof, its firfl rife, 62.

was allow'd in all cafes except treafon

and robbing of churches; but is now
much limited, 63. to what cafes now
confin'd, ibid, their maintenance is Jure

divino, 485. equality in their order con-

demn'd, ibid. anafTembly of them much
commended, 482.

Clerk of the croion, his office, 98. his place

in the difpofal of the judget, ibid, of

the peace, his ofHce, 99. is appointed

by the Cuftos Rotulorum, ibid,

Clifton, lord, how to be proceeded againfl,

681. to be punifli'd for fpeaking againfb

the chancellor, 683.

Cloathing bufinefs at a ftay, 652. a reme-

dy hereof propofed, ibid, fome farther

thoughts upon the fime, 6^^. the new
company not to be encourag'd in the

cloathing trade, ibid.

Cogitata t? "vifa., Bodley^s, opinion of that

book, 578, i£c.

Coke, an account of his errors in law, 626,

627. his reports much commended, 3,

666. are thought to contain matters a-

gainfl: the prerogative, ibid.

College for controverfics propos'd, 452.

Colthurfth cafe, 123.

Columbus'^ offer to Hen. VII. relating to

the Indies, ic)j.

Combats of two ibrts feem to have been

look'd upon as authoriz'd, 301. by way

of judicial tryal, of right, by whom
introduc'd, 302.

Commendams, letter to the King about

them, 631. fome proceedings therein

give offence to the King, 634. King

deny'd to have a power of granting

them, 6^7. judges proceed therein with-

out the King's leave, 638. the King
Vol. IV. 3

writes to them upon it, 639. he charges
them with feveral faulti th'^rein, 640.
the judges fubm it, 641. and commen-
dams arc allowM to be in the King's
p;)wer, 643.

Commijfions for plantation of Ireland hov/
to acff, 446. &c. Sec Ireland.

for examinations of witnefTcs, 152.
for charitable ufcs, 155. fuits thereup-

on how to proceed, ibid, of ftewards,

cafes relating thereto, ibid, of delegates,

when to be av/arded, ibid.

Committees, are ftill in form appointed
by the King in the upper-houfc to re-

ceive the petitions of A^i^rw^wiv, &c. 234
Common law, what methotl to be obfcrv'd

in the digefting of it, 5. what points
chiefly to be minded in tlie redudtion of
it, 6.

Cow.mon people, fiate of them in Qjeen
Elizabclh\ time, 358.

Common pleas, court of, erefled in /^fw. Ill's

time, 61. its inffitution and defign, ibid.

its jurifdiftion, 282.

Common voucher, who he is, and in what
cafes made ufe of, 76.

Comparifon, between Philip of Macedon,
and the King of ^/rt/'w, 362.

Compofitio 13 Mijlio, the difference natu-

ralifts make between them, 212.

Condition, its fignificancy in flat, of ufcs,

176.

Conference between the lords and commons
upon petitioning the King to treat of a

compofition for wards and tenures, 261

Confeffion of faith, 453.
Confirmation, whether we are not in our

church miftaken .about it, in the time
of ufing it, 480.

Conjuration, how to be punifii'd, 290.

Conqurfi, dillindion between conquefl: and
defcent in the cafe of naturalization con-

futed, 197, ^c. fubjedls gain'd thereby

are elleem'd naturaliz'd, ibid.

Corfalvo, his faying upon honour, 302.
Confcience, how perfons are to be treated

in religious matters upon pretence there-

of, 360.

Confervators of the peace, their origin, of-

fice, and continuance thereof", 59. who
are fuch by office, ibid, were fucceeded

by juflices of the peace, ibid.

Confiflory at Rome, whereof it confifbs, 477.
performs all Ecclefiaflical jurifditftion,

ibid.

Confpiracies againft princes, the peculiar

hcinoufnefsof them, 322. arecondemn'd

by the law of nations, 342.
Conjlable, his office, ^j. was fettled by

IVilliam the conqueror, ibid, two high

9 C conflables
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Conftables appointed for every hundred

by the fherifF, ibid, a petty one ap-

pointed for every vil'age, ibid, t'/ie ori-

ginal of their authority very dark, 94..

orijiinal of their office ftill more ob-

Icurc, 95. whether the liigh conlcabie

•was ab origine, ibid, by whom elefted,

and where, ^5. of wiiat condition they

ought to be in eftate, &c. ibid, they

arc to perform their office gratis^ 96.

are oblig'd to fuc, ibid, their authority,

ibid. ^c. their original power reduci-

ble to tlirce heads, ibid, by whom they

arepuniffiable, 97. their oath, ;7'/^. their

office fumm'd up, 98.

Conjlantine, his faying of 7Vtf_;'(?« the Em-
peror for his many buildings, 9.

Ccntempis of our church and Icrvice how
punifliable, 289.

ContraH, the difference of diflfolving a

contract, and making a releafe of the

thing contracted for •, the one of which

may be done, when the other io impof-

fible, 46.

Controverfies, are no ill fign in a church,

353. college for controvetfies propos'd,

452. are to be expefted, 458. thofe of

the church of England not about great

matters, 459. by what means they are

eafily prevented, ibid, are carry'd on
amongft us with great indecency, 460.
live points wherein both the controvert-

ing parties are to blame in thefe mat-
ters, 461. the occafions of them, 462,
iSc. their progrefs, 466. they grow
high about the form of church govern-
ment, ibid, unbrotherly proceedings on
both fides in thefe controverfics, 467.
Ihou'd not be difcufs'd before the peo-
ple, 470, ^c. few are qualify'd enough
to judge of them impartially, 473.

Cmvcrfation, feme obfervations relating

thereto, 500.

Converts to the reform'd religion, a pro-

pofal for making a receptacle to encou-
rage them, 442.

Conveyance, property of land gain'd there-

by in eilates in fee, in tail, for life, for

years, 72. of lands is made fix ways

;

by feoffment, by fine, by recovery, by
ufe, by covenant, by will, 75. thefe

ways are all explain'd, ibid. l^c. by way
of ufe, ought to be conftru'd favoura-
bly, 124.

Copies in chancery, how to be regulated, 152.
Copper mines, cafe relating to them deter-

min'd by records and precedents, 281.
Copy-holders, their original ; with feveral

other tilings relating to them, 70.

Coronation of our King:, where to be held
after the union of England and Scotland,

221.

Coroners, their office, 100. how they came
to be call'd fo, ibid, by whom they are

chofcn, ibid, are in ufe in Scotland like-

wife, ibid.

Corporations, excluded from truff by flat,

of ufes, 174. of the crown differ from
all others, 202.

Councils of fiate, how to be order'd after

the union of England a.nt\ Scotland, 224.
one to be eredled at Carlifle or Berwick
upon the union, with the extent ot irs

jurifdidlion, 218. in Ireland, whether
they Ihou'd be reduc'd, or not, 647.

Counfel, to give it, is the greateff truft be-

tween man and man, 654. Sir Francis

Bacon's effiiy on council, much com-
mended, ibid.

Counties, the divifion of England into

them, 58. lords fet over each, and their

authority, ibid, this authority given af-

terwards to the fheriff, ibid, county-
court held by the fhc-rifi^ monthly, ibid.

this dealt only in crown matters» 61.
its jurifdiclion, 99.

Court barons, their original, and ufe, 70.
Courts of jufiice, how to be order'd after

the union of England and Scotland, 226.
Court rolls, their examination to be re-

ferr'd to two maflers in chancery, ic^i.

Covenant, a manner of conveyance, 77.
how it iseffcfted, ibid.

Covin, how made and difcharg'd, 162.

Cranfeild, Sir Lionel^ fome account of him,

Cromwell, lord, his examination relating

to lord EJfex's treafon, 424.
Crown of England, goes by defcent, 204.

ceremonial of it, how to be fram'd after

the union of England and Scotland, 221.

Crook, Sir John, fome account of him,

594-.

Cuffe, is employ'd by Lord E[[ex in his

treafons, and in what manner, 395. his

charader, ibid, the cfFedt of what pafs'd

at his arraignment, 410. ijxi

Cujicms of towns, are by our laws to 'be

conftru'd llrictly, with the reafons of
this, 200. they are the laws in Tourain,

Anjou, &c. 247.

D.

Damages, an argument of property, 106.

in what cafes they are to be recover'd by
a lefTee, ibid.

Davers, the effefb of what pafs'd at his

arraignment, 410. his confcffions re-

lating
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lating to Lord Ejfex's, treafon, 418,

419, i£c.

DaviSy the efFt-ft of what pafsM at his ar-

raignment, 410. his confeiFion relating

to Effex's treafon, 417. fomc farther

account of him, 559.

J)ec'.ns and chapters^ what authority tiiey

once had, and how it came to be loft,

476.
Death, an eflTay thereon, 501. ought to

be efteem'd the leaft of all evils, ihid.

mod people dread it, ihid. is defirable,

ibid, is moft difagreeable to aldermen

and citizens, 502. dreadful to ufurers,

ibid, to whom it is welcome, ibid, we
generally dally with our felves too

much about it, go^. is made eafy by
the thoughts of leaving a good name
behind us, ibid, defirable before old

age comes upon us, ibid.

Debts, what fort of them muft firft be

difcharg'd by executors, 82.

Decemvirs, an account of their laws, 10.

Declarations, the opinion of the law about

them, 40. of the lord keeper and earl

oi IForceJier, &cc. relating to lord EJJex's

treafon, 421.

Decrees, none are to be revers'd or ex-

plain'd but upon a bill of review, ex-

cept in cafe of mifcafting, 146. none

are to be made againfl: an exprefs aft

of parliament, ibid, a perfon is to fuffer

dole imprifonment for the breach of

one, or for contempt of it, ibid, 147.

cafes wherein they are binding, or not

fo, ibid, after judgment in chancery,

their effeft, 149.

Defendant, not to be examln'd upon

interrogatories, unlefs in fome cafes,

152.

Delays of the Spaniards, wliat owing to,

^OS-
Delegates, to be nam'd by the chancellor

himfelf, 155.

Demojlbenes, his advice to the Athenians

in giving their votes, 210.

Demurrers^ what is their proper matter,

151.

Denham, Sir John, commended, 281. is

made baron of the exchequer, ibid, ad-

vice to him thereupon, ibid.

Denizen, what this word properly figni-

fies, 190. is often confounded with na-

tural born fubjeift, ibid, who.isfo, and

how he is con fide r'd by our laws, ibid.

is made by the King's charter, 191.

Denmark, its ftate confider'd, 351.

Deodand, what it is, 57. to whom difpos'd

of by the King, ibid.

Dipcfitions taken ia any other court, a^e

not to be read in chancery, but by fpe-

cial order, 152.

Deputies, in what fort of cafes never al-

low'd, 477.
Defcent, property of lands gained thereby,

65. three rules to be obfer^'d therein,

ibid, is reltrainM by certain curtonis,

66. this concerns fee-fimple eftates on-

ly, ibid.

Di^eft of the laws of England, propoi'd to

King James I. 8.

Diggs's cafe, 124.

Difcipline, the opinion that there fhould

be but one form thereof in the church,

cenfur'd, 477. this hinders reformation
in religion, ibid.

Difmijfwns from chancery^ how to be re-

gularly obtain'd, 148.

DiJJei/m, how inheritance is gain'd there-

by, 6r;.

Dijfenters, how us'd by the clergy, 467.
their conduft condemn'd in fevcral par-

ticulars, 469. their preaching, with

fcveral of their opinions, cenfur'd, ibid.

a faying upon them, 471.
Diftringcis, a writ fo call'd, in what cafes

to be executed, 63.

DoddeHge, Sir John, fome account of him,

594.
Domitian, a dream of his juil before his

death, 8,

Doubts about our laws, a good rule in any

fuch cafes, 3.

Dower, tenant in dower, how much fa-

vour'd by our laws, 172.

Duels, a charge concerning them, 297,
how they affront our laws, 298. the

danger and mifchicf of them, ibid, caufes

of this evil, and how it is nourifli'd,

299. fome remedies propos'd of this

milchief, ibid, edift of Charles IX. of
France concerning them ; with the ftrlft

proceedings in France againft them, 300.
our laws thought erroneous in two
points relating to them, ibid, are con-

demn'd in all civiliz'd ftates, 301. ne-

ver pradtis'd by the Romans, ibid, are

condemn'd by the 'Turks, ibid, in what
cafes our author is rcfolv'd to profecute

offences herein, 303. decree of the ftar-

chamber relating to them in IVharton'i,,

^c. cafe, 304. are contrary to the oath

of every fubjeft to the King, 308. a

letter againft them, 65S.

Dutch, propofal of hindering their going

out of the Kingdom, 687. account of

their proceedings againft them, 693, i^c.

Dyers, lome propolals relating to the

new company of them, 604; letter to

King James againft this company,
6o^.
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605. advice to the King about them,

614.

E.

Edgar made a colledlion of the laws of

England, 1 o.

Edward I. commended for his excellent

laws, 13. his defign of conquering 5<r(;/-

/and, 240. is wounded by a votary of

a. Saracen prince treacheroufly, 323. his

anfwer to the commons petitioning him

for a redrefs from the fubfeds of Flan-

ders, 256. his reign accounted profpe-

rous, 347.
Edward II. is murder'd in Berkley caftle

by rebels, 408.

Edward III. his anfwers to the commons
relating to matters of peace and war,

256. he rcjedls the petition of the com-

mons to make the black prince, prince

of Wales ; and afterwards iriakt-S him lo

of his own mere motion, 259. the trou-

bles of his reign, 347.
EleSlions for parliaments, advice to the

fubjeds thereupon, 707.

Elizabeth, Quctn, her life attempted by

fcveral votaries of the Romijh church,

311. her conduft commended, 228.

her fair treatment of the King oi Spain,

343. is confpir'd againft:, and libelfd

by the Spanifh direction, ibid, the pro-

iperous condition of England under her

reign, 346. her reign compar'd with

other princes, 347, 350. the remark-

able length of htr reign, ibid, nation had

great health and plenty in her time,

348. reformation of religion was fet-

tled by her, 350. /he is excommuni-

cated by the pope, 361. an account of

the juftnefs of her proceedings with

Spain, upon the defection of the Low
Countries, 368. r^full-s the inheritance

of the united provinces, ibid, a treaty

of marriage between her and the duke

of Jnjcu, very forward, 370. is charg'd

with fetting up her image at Ludgate

to be worfhip'd, 377. is accus'd of a

defign of making any illegitimate off-

ipring of her own. King, ibid, a de-

fign of poifoning her by Lopez, 378.

the reafons given for the poifoning of

her, 379. allots ftipends for preachers

in Lancaflnre, 4S'5. the defign of poi-

foning her difcovef'd, 3S4. fhe fcems

inclin'd to receive lord Ejfex again in-

to favour, 438.
Princjfs, eldeft daughter of King

James, fome account of her, 739.
Ellefuiere, lord chancellor, his relation to

the King about Coke's reports, 666.

Ember-weeks, how obfcrv'd formerly,

4S3.

Employments, \rw a union m them dc-

firable in kingdoms, 2/5.
England, arguments to prove that 'tis not

well enough peopled, 237. v,fas it ne-

ver fcver'd after it was united? 243.
its fifety and greatnefs if united witft

Scotland, 244. the external points where-
in it Hands feparated and united with
Scotland, 220. the internal points, fffr.

222. what its name is to be after the

union with Scotland, 221. in great dan-
ger from Spain, 229, ijc. an enquiry
into its condition under Queen Eliza-

beth, 346, is!c. the Hate of it compar'd
with others abroad, 350. concerning

its foreign enemies, 354. its proceeding

towards the neighbouring ftates cen-

fur'd; with an account of thofe pro-
ceedings, 363, 365. accus'd as the au-

thor of troubles in Scotland and France,

ibid, account of its proceedings with
Spain, ^66. follicits a renewal of trea-

ties widi Spain upon Queen Mar)'s
death ; with their anfwer, 367. is ill

ui'd by ihz Spaniards, 369. idly accus'd

of confederating with the Turk, 375.
reafons to fear it might become fubjeA
to France, 193.

Entails of lands, how created, y^. were
fo firengthen'd by a ffat. of Edw. I.

as not to be forfeitable by attainder,

ihd. the great inconvenience of this flat.

to the crown, ibid, theie mifchiefs pre-

vented by later adts of parliament, 74.
fome privileges ftill remaining to eftates

in tail, ibid.

Entry, a particular cafe how a property in

lands may be gain'd by it, 65.

Epifcopacy commended, 476.

Error in law, and error in facl, what
matters they conifanlly concern, 43.

Efcape of any perfon for treafon, is it felf

trealbn, 292.

Efcheat, property in lands gain'd thereby

two ways, by ballardy, and by attain-

der of felony or treafon, 67. two things

to be noted in efcheats; Firil:, the te-

nure of the lands. Secondly, the man-
ner of fuch attainder as draweth with it

the efcheat, ibid.

Efcheator, his office, and whence fo call'd,

Efcuage, what it means, 6'i. is due to the

King from tenants in knights-fervice,

ibid.

Ejfex, lord, his kindnefs to Sir Francis

Bacon, 430, fc?c. gives Bacon an cttate,

431. Sir Fr^«m 5<2<r<972's advice to him
about the Queen, ibid, is diifuaded from

going into Ireland, 432. Mr. Bacon ad-

vifes
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vifes the Queen to fend for him from
Ireland, 433. 5«fe« fpeaks veryfavoii-

nibly for him to the Queen, 434, 436.
the Queen refolves to proceed againfl

him in the ftar-chamber, ibid, the

Queen feems again well difpos'd to-

wards him, 438. Bacon follicics for his

being reftor'd to his fortunes, ibid, pa-

pers relating to his examination, (^c.

at that time were fupprefs'd by the

Queen's order, ibid. Queen grows in-

cens'd againft him, 439. his letter to

the council at his going to Spain, 524.
Bscon's, advice to him about his con-

duft, 528, 529. the fame advifes him to

take upon him the caufes oi Ireland, 538,

539. concerning his treaty with Tyrone

aboutthe Iri/h affairs, 539. advice to him
about the Irijh, and how he ought to

treat them, 541. a declaration of his

treafons, 386, fsfr. highly favour'd by
the Queen, ibid, hisvaft ambition, 387.
defirous of the government of Ireland,

388. his methods to perfuade the Queen
to increafe the army, ibid, makes wrong
propofils to the Queen about me-
thods of proceeding with the rebels,

ibid, will have the power in himfelf of
pardoning all treafons, 389. will not

be bound by the council of Ireland,

ibid, makes a fruitlefs journey to Mun-
Jler, ibid, is for making a peace with

the rebels, ibid, fecret correfpondence

between him and Tyrone, 390. feveral

confefTions againft him, ibid, his defign

of landing an IriJh army at Milford Ha-
ven, 392. comes into England contrary

to the Queen's orders, 393. promifes

Tyrone a reftitution of all their lands to

the rebels, ibid, the Queen's tender pro-

ceedings againft him, 394. his defign

of feizing the Queen's perfon, and the

manner how, 393, 397. confers with

feveral aboutthe method of comparing

his defigns at Drury-houfe, 396. what

his defigns were, ibid, is fummon'd to

appear before the council, 398. he has

a defign of attempting the city, 399.
fufpefts his treafons to be difcover'd,

ibid, pretends an ambufcade laid for

him by Cobham and Raleigh, ibid, draws

together a tumultuous aflembly at Ef-

fex houfe, 400. four perfons are fent to

him from the Queen, with offers of

juftice, who are confin'd and rudely

treated by him, ibid, goes into the city,

but no body there joins with him, 402

.

is declar'd a traitor in the city, ibid, he

pretends the kingdom was to be fold to

the Infanta, ibid, the reafon of his fay-
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ing fo; with the foundation of this re-

port, 405, 407. he is block'd up by
I'everal perfons in his own houfe, upon
which he furrendcrs himfelf, 403. makes
three petitions to the lord lieutenant,

and then furrcndering is coiivcy'd to the
tower, ibid, the effed of what pafs'd at

his tryal, 404, i^c. the charge againft

him, ibid, his defence, 405. the reply
to his defence, 406. is found guilty' of
treafon, and receives judgment, 408.
accufts Sir Henry Nevil, 409. his exe-

cution, and behaviour at it, 410, ab-
ftraft of his confefTion under his own
hand, 428. his confeffion to fome cler-

gymen concerning the heinoufnefs of his
offence, ibid.

Efiates for years, how made, 72. See leafes—in tail, how created, y^. were not for-

feitable by any attainder, ibid, impedi-
ments in a man's difpofing of them, 1 70.

Eternity, divided into three portions of
time, 457.

Exafitons, fome complaints concernlno-

them remov'd, 359.
Examinations in chancery, not to be made

by interrogations, except in fpecial cafes,

I52. other cafes relating to examination

ofwitneffes, 153.
Exchequer, how to be manag'd, 281.

Excommunication, by the pope, not law-
ful to kill princes thereupon, 323, the

greateft judgment on earth, 483. never
to be ufed but in weighty matters, 484.
to be decreed by none but the bifhop

in perfon, affifted by other clergy, ibid.

what to be ufed ordinarily inftead of it,

ibid.

ExecutorJIjip, how a property in goods is

gain'd thereby, 81. of what extent it is,

82. the office of an executor, ibid, i^c.

his power before and after the probate

of a will, ibid, how he may refufe, ibid.

what debts he is to pay, and in what
order, ibid, any fingle one may execute

alone, 83.

Exemplifications, not to be made in many
cafes, 155.

Exercife^ a good fort of one recommend-
ed to divines in the country, and in the

univerfides, 482, i^c.

Exigent, a writ fo call'd, what punilhment
follows it, 70, fcfr.

Exile, cafes relating thereto, with the

proceedings in them, 92.

Extortions, how to be punifli'd, 294.

FaHions, ought to be deprefb'd foon, 278.

a remedy propos'd by Cicero for pre-

9 D venting
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venting fadious peifons, 279. Solon's

law concerning them, 471.

Failb, tile abfurdity of an implicit one,

314-
Family of love, a herefy which came from

the Dutch, 353.
Fanaticks, their preaching condemn'd, 4C9.

their manner of handling the fcripturcs

cenfur'd, 470.
Father, his prerogative is before the King's

in the culiody of his children, 263.

Fealty was fworn to the King by every te-

nant in knight's fervice, 68.

Fee-fimple, eftates fo held, j^. their ad-

vantages, ibid.

Felo de fe, how to be punifh'd, ^6. feve-

cafes relating thereto, 91.

Felonyy if committed by a mad-man, why
excufable, but not fo, if by a man
drunk, 30. cafes in the ftatute relating

thereto explain'd in many inftances, 3S.

by mifchance, how to be punifli'd, r,6.

other cafes of felony, 57. flying for it,

makes a forfeiture of the goods, 71. fe-

veral cafes in which a man becomes

guilty ofit, 88, 89. the method of punifh-

ment, and other proceedings relating

to it, 90. punifliment of it, is hang-
ing, and tis a queftion whether the

King has power to change it to be-

heading, 90. accefTaries therein, when
punifhable, or not, ibid, a farther ac-

count of the tryal, punifhment, and other

proceedings in it, 91.

Be Feodis, all laws about them, are but

additionals to the ancient civil law, 262.

Feoffees, cafes concerning them in the fta-

tute of ufes, 174, 177, 178.

Feoffment, cafes relating thereto, 19. more
cafes, 48. conveyance by it, in what
manner perform'd, yCi.

Ferdinand duke of Florence, his charadler,

584.

Ferrera, plots with Lopez to poifon Queen
Elizabeth, 382. is difcover'd and com-
mitted to prifon, 383.

Finances, how to be order'd after the nm-
on o^ England ^nd Scotland, 221.

Finch, Sir Henry, fome account of him, 681.

Fine, what it is, y^. how conveyances are

made this way, ibid, claim muft be made
in five years after proclamations iffued in

the common pleas, or elfe any one lofes

his right herein for ever, ibid, fome ex-

ceptions to this, ibid, is a feoffment of

record, ibid.

Firmarius, the derivation and force of this

word, 105.

Fitz-JVilliams cafe, 122.

Food^ the felling of that which is unwhole-

fome, or at unreafonable rates, how to
be punifh'd, 294.

Force, all oj^preffions thereby how to be
punidi'd, 293.

Forefight, the wifdom ofit, 6-58.

Forfeitures, how a property in goods is

gain'd thereby, 81.

Forgivenefs is natural to generous minds,
295-

Forma pauperis, when to be admitted as a

proper plea, 155.

Fortitude, the true notions of it are loft,

299. diftinguifties rightly between the
grounds of quarrels, ibid.

Fortunes, inequality between thofe of En"-
land and Scotland, 239.

Fowlys, Sir David, fome account of him,
55(3-

France, the union of its duchies, £5?^. 212-
King of, changes his religion, 229. its

afflidled condition, 350.
Franckaltnoigne, a fort of tenure, 115. its

origin, and dignity, ibid.

Frauds, how to be punifti'd, 294.
Freedoms, of four kinds among the Romans,

215. how to bemanag'd after the union
of England and Scotland, 226.

Freeholders of fome manors, do hold by
fuit of court, 70.

Game, deftroying ofit how to be punifti'd,

294.
Gardiner, biftiop, a faying of his, 2,

Gardiner, Sir Robert, a commendation of
him, 279.

Gavelkind, a cuftom in Kent, 66. Gavel-

kind land is not cfcheatable for felony,

Gaul, nation of, made capable of bearing

offices, &c. in Rome, 214.

General -words, that they ought not to be
ftretch'd too far in intendments, is a
good rule in law, 24.

Germany, its fta,te confider'd, 351,

Gift, property gain'd thereby, when va-

lid, and when void. So.

Gloucefler, ftatute of, relating to waftes

of timber- trees, and property in them,
explain'd, 104, 109.

Goal delivery, the courfe of executing it,

62. the office oigcalers, 100.

Cod, how many ways to be diftionour'd.

in his church, 289. he only is eternal,

453. is Father, Son, and Spirit, ibid,

his dcfign of uniting his Son to man,
and the wonderfulnels of that difpenfa-

tion, 454. refolv'd to create the world,

ibid, created all things good at firft,

ibid, governs all things by his provi-

dence.



INDEX.
dence, ibid, revcal'd his will in diffe-

rent degrees and manners, at different

times, 455.
Goods ftoln^ if forfeited to die crown by-

felony, i3c. can't be recover'd by the

owner, 80.

Gorge, his confefTion relating to Lord Ef-

fex's treafon, 409, 415. another con-

fefTion, 416.

Goths, &c. their defcent upon Rome, 245.

Government, four original caufes thereof,

187, Cifc. hereditary, 189. Good ones

compar'd to fiir cryftals, 278. that ob-

, fervable in the great univerfe, a proper

p,\nern for government in Rutc, 211. all

kinds of it lawful, 475.
Grammar-Schools, the inconveniences of a

great number of them, 451.

Grants of the King are not to be con-

ftru'd and taken to a fpecial intent, 36,

of a common perfon, how far to be

extended, ibid, a diftinftion made be-

tween them, and declarations, 40. does

not prove the leflee's property in tim-

ber-trees, 108. feveral cafes relating to

them, 120. fome rules concerning the

Haying them, as proper or not fo, 274.

Greece, a valiant and free nation, 301.

Greencloth, court of, ordain'd for the pro-

vifion of the King's houfhold, 232.

Greville, Sir Fulke, an account of him,

602.

Guife, family of, many troubles in Eng-
land and Scotland owing to them, 365,
l£c. England affifts France feveral times

againft the taction of this houfe, 366.

duke of, is beheaded by Hen. III.

of France, ibid, a faying concerning the

duke of G«;/tf's liberality, 431.

H.
Racket, a fanatical diilurber of the church,

353. his execution, 354.

Hay, Sir Alexander, his queries about the

office ofconffables, withanfwcrs, 94, ^c.
Health of the nation remarkable in Queen

Elizabeth"'?, time, 348.

Helvoijfe, his declaration concerning Over-

bury's, death, 332.

Heirs are bound by the afts of their ance-

ftors, if nam'd, 66. charg'd for falfe plea,

ibid, the great favour of our law towards

them, 170.

Henry 111. is flab'd before the walls of

Paris by a jacobine fryar, 310.

IV. much praib'd, ibid, is murder'd,

311.—II. and III. fome troubles of their

reign mention'd, 347.—V. his remark-

able fuccefs ibid.

' IV. llory of the firft year of his

reign puhliili'd, and dedicated to Lord
E^ex; which offends the Queen, 434.
is depos'd and murder'd, 408.

Heraclitus, a dark faying of his, 58^.
Herefy, cafes relating thereto, and the pu-

niffiment of it, 92. one great occafion
of it, 464.

Herlackendcn\ cafe, relating to the inhe-
ritance of timber-trees, jo6, i£c.

Hethrington'^ declaration concerning Lord
E£'ex's treafon, 415.

High-Conjlable. See confl:able.

Highways prefentable, 294.
Hill's and Granger's cafe, 122.
Hijlory of England, obfervations on the de-

fers, if^c. thereof, 568, ^c. ofHen. VII.
commended, ibid.

Homage, vow'd to the King by every te-

nant, by knight's-fervice, 68. how per-
form'd, ibid, importeth continuance in
the blood, 105,

Hotnicide, how many ways it may be com-
mitted, 88. thought juftifiable only in
one cafe by the Romans, 301. how di-
ftinguifli'd by the law of God, ibid.

Honejly of life, breaches of it how prefent-
able, and of what kind, 293.

Honour, Confalvo'% laying upon it, 302.
Horfe, every tenant by knight's-fervice

is oblig'd to keep one for the King's
ufe, (t"].

Hofpitals, how frequently they are abus'd
to ill purpofcs. 449. ill effedsofvery
large ones, 450. are bcft manag'd in
London, and why they are fo, ibid, the
good effects of them in preventing beg-
gars, 451. are not an adequate remedy
for fupporting the poor, 686.

Hoftility, how many ways hinder'd from
being put in execution, when 'tis be-
tween nations, 229.

Houjhbld expences. King James's way of
retrenching them, G-jG. letter of King
James relating to them, ibid, a draught:
of the fubcommiirion relating thereto

Houghton, Sir Robert, fome account of him,
594-

Howard, Earl of Nottingham, fome ac-
count of him, 66^.

Hundreds, divifion of the counties into
them -, and the occafion thereof, 58.
hundred courts, to whom granted at
fixf^, ibid. Lord of the hundred is to
appoint two high conftables and a petty
one, 59.

Hutton, is madejudge of the common-pleas,
282.

Jama
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"^amcs I. King, is calumniated by Mr. Oli-

ver Saint John in fome papers, 3 1 7, 320.

a fhort charader of him, 318, 322. his

great clemency, 321. his book to his

fon touching the office of a King, is

commended, 277. his book very fca-

fonably wrote, 561. commendation of

his reign in feveral inftances, 285. a

farther account of the King, 563. eredts

a monument to Queen Elizabeth^ 568.

farther commendation of his reign,

691. he moderates in the difpute be-

tween the biihops and diflenters at

Hampton-Court^ 569. he keeps the fifth

of Augiifi as a holy-day on account of

his delivery from Gowry*^ confpiracy,

685. is cenfur'd by Le Clerc for neg-

lefting to take care of Lord Bactny

while he prefer'd other worthlefs per-

fons, 728.

Jefty goods taken in jefl, and fold in a

market may give a property, f,o.

Jewelf bifhop of 5rt///2'«0', his death, with

an idle report relating to his laft words,

377-
/«(^fzz//«|-of the King*s plate, fcff. ftrid-

ly to be punilh'd, 293.

Impeachmenty muft be upon oath and pre-

fentment, 227.

JtnpetitiOy what is meant by it, no. is

diftinguilh'd from impedimentumy ibid.

Imprifonment upon contempt of orders in

chancery, when to be difcharg^d, 153.

Impropriations y fhould be return'd to the

church, 486. the impofllbility of it,

ibid, fhould contribute largely to the

relief of the clergy, ibid, the value of

them in the nation is above ten fubfidies,

ibid.

Improvement,, reafons why men don*t im-

prove more in many things, 590.

Indi£lmentSy antient forms thereof not to be

altered, 374.
Inheritancey by fec-fimple binds the heir

with all binding afts of his anceflors,

66. the nature of one open^ and ex-

plain'd, 103. inheritance moveable, z3;V.

perpetuity is of the eflence of inheri-

tance, ibid, what things belong to the

owner of inheritance, and what to any

particular tenant, in letting eftates, 104.

what things are not inheritance as foon

as fever'd, ibid, is well diitinguifh'd

from particular eftates by our laws, ibid.

Injuryy leveral degrees thereof as held by
our laws, 302.

Injun£lions for flaying of fuits, in what

cafes to be granted, 148, 150. are to

be enrol I'd, 154. fome rules in grant-

ing them, 273.
Innovations, what fort arc to be con-

dcmn'd, 4, faulty to condemn all i<>rt5

in church-matters, 473. objeftion that

there would be no end, when once they
were begun, anfwer'd, 474.

Inns, letter to Lord Villiers about them,

654.
InroUment of apprentices, a certificate rela-

ting to them, 674.
Intellectual powers, a difcourfe concerning

the helps which might be given them,

588. fome farther indigefted coUedions
relating thereto, 591.

Intejlate, how his goods were formerly dif-

pos'd of who died, 10, 82,

Invafion, procur'd by any from foreign ene-

mies; how to be punilh'd, 291.
Invectives y defign'd often againft the prince»

though pretended only againft his nu--

niftcrs, 371. inftance of this in Queen
Elizabeth and Lord Burleigh, ibid.

Jones, Sir William, made lord chief juftice

of Irelandy 279. fpeech to him there-

upon, ibid, four examples propos'd to

his imitation, ibid, direftions what he
is chiefly to regard in the affairs of tliac

nation, 280.

Iphicrates, his anfwer to the Lacedemo-

nians treating of a peace, 354.
Ireland, not well with England, 230. ac-

count of it in the beginning of its re-

«iuiSion, 280. diredtions to Sir Wil-
liam Jones in the managing that work,
ibid, rebellion there caus'd by the King
of Spain, 369. confiderations propos'd

to King James \. about the plantation

of it, 443. the great excellency In fe-

veral inftances of fuch a work, ibid.

plantation of it would prevent feditions

here, by employing a vaft furcharge

of people therein, ibid, and would dif-

charge all hoftile attempts upon the

place, 444. if would bring great pro-

fit and ftrength to the crown of Eng-
land, ibid, a fhort charafter of it and
the inhabitants, ibid, concerning the

means of accomplifhing the plantation

of it, ibid, this work to be urg'd on
from parliam.ent and pulpit, 445. men
of eftate the fitteft perfons to be en-
gaged in this work, ibid, they are to

be fpurr'd on by pleafure, honour and
profit, ibid, the charge of it muft not

lay wholly on the undertakers, 446.
a commiffion neceflary for it, ibid, their

buildings to be in towns, and not fcat-

ter'd up and down upon each portion;

with reafons for it, 447. undertakers

hereof
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hereof to be rcOirain'd alienating or de-

miiing any part, 448. cliargcs of this

plantation flioiild be confidcr'il firll by
cTq^erienc'd men, ibid, confiderations

touciiing the reducing tliercot to peace

and government, 550, ^c. all relicks

of the war diere to be extinguifh'd, ibid.

the hearts of the people to be won over,

and by what methodE, 551. occafions

of new troubles to be remov'd, 552.
farther confiderations touching the ma-
nagement of the plantations and build-

ings there, 553.
Ifrael and Judab united under David, 215.

they again feparate and lb continue,

216.

Italyy the ftate of affairs there conGdcr'd,

35'-

'Judges of ajfize, their origin, 6i . they fuc-

ceed the ancient judges in eyre, ibid.

' of the circuits fit by five commif-

fions which are reckon'd up with the

authority they each give, 6 1

.

——of goal delivery, their manner of

proceeding, 6z. leveral excellent rules

relating to the duty ot judges, 2S3.

feme directions to them in their cir-

cuits, 277, i^c. the portraiture and du-

ty of a good judge, 283. the nature of

their authority, 49S.

Judgment oi' tlie laft day, 457. no change

of things after that, ibid.

Jura, how many kinds thereof among
the Romans, 215,

Ju7-is placita, is juris regulae, their diffe-

rence, ^y. the juris regulae are never

to be violated, 38. the placita are to be

often, ibid.

Jury, may fupply the defeifl of evidence

out of their own knowledge, but are

not compellable thereto, 27. the care

of our laws about them, 171. of the

verge, their duty, 289.

Jus in re, ^ jus in rem, the difference be-

tween them fl:ated, 158.

Connubii, civitatis, fuj^ragii, ^ fe-

/ilisnis, how thefe correfpond to our free-

doms, 215.

Juftice, King Jatne^^s adminiftration of it

commended, 319. employs the three

other cardinal virtues in her fervice,

325. in chancery to be adminifter'd

i'peedily, 275. the corruption of it com-

plain'd of, ^^g. lord Bacon's laying

upon the perverting of it, 629.

Juftices of ql/ize, their authority leflen'd by

the court of common-pleas, 61.

in eyre, dealt in private matters on-

ly, 61. their authority tranllatcd to

iulUces of affize, ibid.

Vol. IV.

of the peace, their originj 59. they

fucceed the confervators, and are dele-

gated by the chancellor, ibid, their au-

thority, 60. are to attend the judges in

their county, 64. their office farther

d^clar'd, 99. itinerants in Waki, their

jurifdidion, ibid, of the quorum, who
are fo, ibid, howcall'dfo, ibid, are ap-

pointed by the lord keeper, ibid.

Jujiinian, by commilTioners forms the

civil law, 4. his faying upon duit work,

K.
Killing of others, the fevcral degrees and

manners of it, with the puniflimcnt due

to each, 292.

King, his proper title in our laws, 189.

ought to be call'd natural liege Sove-

reign, in oppofition to rightful or law-

ful Sovereign, ibid, his natural and po- •

litick capacity fhould not be confound-

ed, 202. his natural perfon different

from thofe of his fubjefts, ibid, privi-

leges belonging to his perfon and crown,

ibid, offences committed againft \v.-3 per-

fon, how punifhable, 291. K'-g takes

to him and his heirs, and lot to his

fucceflbrs, 202. his natural perfon ope-

rates not only on his wife, (^c. but alfo

on his fubjects, 203. five afts of par-

liament explain'd relating to a diftinc-

tion that homage followeth the crov/n,

rather than the perfon of the King, 203.

perillous confequences of this diftinc-

tion, ibid, precedents examin'd relating

to the fime, 205. how often he has had

other dominions united by dcfcent of

blood, ibid, when he obtains a country

by war, to which he hath right by
birth, he holdeth it by this later, 206.

his perfon reprefented in three things,

291. the great heinoufnefs of confpiring

againft their lives, 322. his fovereignty

to be held ficred, 263. James I. the

fum of his charge to Sir Francis Bacon

upon delivery of the great feal to him,

272. Enumeration of thofe Kingswhofe
reigns have been moft happy, 347. why
they adminiller by their judges, when
they themfelves are fupreme judges,

477. Kings are diftinguifh'd in hell,

by Menippus in Lucian, only by their

louder cries, i^c. 501. there are four

ways by which the death of the King
is faid to be compafs'd, 597.

Kingdoms, the foundations of them are of

two forts, 442,

King's-bcnch, firft inftituted by IVilliatn

the conqueror, 57, 67. itsjurifdiftion,

9 E ib.-d.
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Y :h(L dealt formerly only in crown mat-

ters, 6i.

Ji»ighthood, a new order to be erecfled iip-

!,»on. the union of EttgIand and Scotland,

240. to be conferr'd widi fume diffe-

rence and precedence upon the planting

. oi Ireland, 445.
K}Ugbt's-fervice in capite firfl: inffituted,

'i what refervations the conqueror kept

to himfelf in the inftitution of this te-

nure, ibid. i^c. tenants by this fervice

vow'd homage and fealty to the King,

68. every heir fucceeding his anceftors

paid, one year's profit of the land to

the King, il>id, 'tis a tenure de perfona

regisy ibid, tenures held this way can't

be alien'd by the tenant without licence

,Vof the King, 6g. a tenant to a lord by

it, why firfl: infl:ituted, ibid, a tenant

to a lord by this fervice is not i'uch of

,, the perfon of the lord, but of his ma-
^.. nor, ibid.

Knigbts of the pjire, were required to be

milites gladio cin5ii, 116.

K>}civd, his confcfTion relating to Efex's

treafon, 391, 414.

Kncwledgey ought to be purged of two

; things, 511.

ng";
L.

b. Sir Ihcmas, fome account of him,

,603,
llandi, all in Eng'and w&rt in the hands

...joi die conqueror, except religious and

^5. church lands, but what belong'd to the

^,-, men of Kent, 64. left by the fea, are

^ihe King's, 65. are all holdcn of the

^1. crown, 6^. in what cafes only a man
J is attainted to lofe them, 71. that are

3 entail'd efcheat to the King by treafon,

^-^^li'when forfeited to the lord, and

«, when to the crown, ibid, not pafs'd from

.Kone to another upon payment of mo-
«,; ni^y, unlefs there be a deed indented and

inrolled, 77. how many ways convey'il,

. . 75. fettle according to the intent of the

jz- parties, upon fines, feolTments, recove-

,- ries, y6. held in capite or focage, can

. be devis'd only two parts of the whole,

§.:.79.. the reft defcends to the heir, and

^liotwhat ufes, ibid, the whole may be

^{^..convcy'd by acl executed in the life-

i5Q^.fm'e of the party, ibid, entail'd, are

^j Iv.cTs.oncd part of the third, ibid, how
,,-.,A-/upply is to be made, wlien the heir

.3;'j;as.n.qt.ihe full thirds, ibid, the power
j^jaf-Xhc^.teftator in this exit, ibid, no

.T-laJuls are charg'd by - way of tribute,

P^butnall by way of tenure, 115. were by

.yi^€vr$oa?fnonjJ;iWc formerly not devife-

able, 164.

Larrey, Mon/ieur de, his hiftory commend-
ed, 568.

Law-givers, much commended, 8. were
long after King.s, 1 89.

Laws of England, a propofal for amend-
ing them, I. commended, 2. arc made
up of cuftoms of feveral nations, ibid.

are not to be alter'd as to the matter,

fo much as the manner of them, ibid.

the dignity of fuch a performance, ikid.

and the convenience of it, ibid, the in-

conveniences of our laws, 7,. what fort

of them want moll amending, ibid, a

good direftion concerning any doubts

that happen in the law, ibid, whether

the form ol ftatute, or common law be

beft, 5. the advantage ol good laws, 9.

ours commended as to the matter of
them, II. the civilians faying, that law
intends no wrong, 24. whether a man
may not controul die intendment of the

lav,' by particular exprefs words, 47. the

ule ol law, which confills in three things

chiefly, to fecure mens perfons from
death and violence; to difpofe the. pro-

perty of their goods and lands, and for

the prefervation of their good names
from fliame and infamy, 56. very much
favour life, liberty, and power, 172,

199. what effeds they have upon the

King, 1 88. they operate in foreign

parts, 192. are not luper-induc'd upon
any country by conqueft, 197. all na-

tional ones that abridge the law of na-

ture, are to be conflru'd flriclly, 200.

oi England and Scotland are diverfe and

feveral -, this is urg'd as an objeftion

againft the naturalizauon of the Scots,

and anfwer'd, ibid, are rather figura

reipublicae, than forma, ibid, our com-
mon laws are not in force in Guernfey

and Jerfey, ibid. fl:atute ones are not in

force in Ireland, ibid, do not alter the

nature of climates, 240. the wifdom. of

them in the diftribution of benefits and
protedions fuitable to the conditions of

perfons, ibid, iic. a review ol our laws

much recommended, 246. t\\o{coi Scot-

land have the fame ground as of Eng-
land, ibid, in general, may be divided

into three kinds, 215. how thty are to

be order'd upon the union of England

and Scotland, 224. are divided into cri-

minal and civil, ibid, criminal ones are

divided into capital and penal, ibid.

were v/ell maintain'd by King James,

318. the rigour of them complain'd of

by foreigners, relating to traffick, 254.

oi nations, not to be violated by wars,

342-
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542. of God, obfcurely known by the

light of nature, but more fully difco-

ver'd by revLhition, 455. See c.ifc.

Law fuits, rtoll frequent in times of peace,

with the rcafon of it, 14.

Learnings concerning the advancement

thereof in the univerfities, 451, ^c.

Leafes for years, how made, 72. they go
to the executors, ibid, are forfeited by

attainder; in treafon, felony, praemu-

nire, killing himfelf, for flying, for

Handing out againft being try'd by the

county, by convidlion of felony, petty

kirceny, going beyond fea without licence,

ibidy &c.
i. : for lives, how made, 13. in what

cafes forfeitable, and to whom they are

fo, ibid.

Le^uresfor philofophy, two erefted in per-

petuum of 200/. per annum., by our author

at the univerfities, y^y.
Lee^ em ploy 'd between EJfex and Tyrone,

390. his confefTion relating to EJfexh trea-

fon, 392, 393.

Leet, court-leet, its inftitution was for three

ends, ^c,. the power of this court, ibid.

Leets, flewards of leets and law-days their

' authority, 59.

tttgacy, how property may be galn'd there-

by, 83. what debts muft firft be dif-

charg'd before they are to be paid, ibid,

may be fold to pay debts upon any defi-

' ciency, ibid.

Leges, how far a union in them is defirable,

215.

Lejfee, cafes wherein he has difcover'd da-

mages in trees being cut down ; and yet

no property is from thence proved to be

in him, loi.

Letter relating to the poifoning of Qjeen
Elizabeth., i^c. taken and decypher'd,

384. to Queen Elizabeth with a new-

year's gift, 509. another on the fime,

510. about the choofing fome com-

miffioners in the great ftar chamber,

iHd. with a prcfent to the Queen, ibid.

in excufe for our author's abfence, 511.

to Lord Burleigh afkiiig fome employ-

ment, ibid, with thanks to Burleigh for

the Qjeen's promife thereof, 512. ano-

ther upon the fame, 513. another of

requefts made, 514. to Burleigh upon

his fpeech againft the triple fubfidy, 515.

to lord keeper Puckering, about the fol-

licitorfliip, 516. to the fame from

lord EJfex., upon the fame account,

517. another upon the fame, ibid, a-

nother, ibid, upon the fame, 518. i^c.

to lord keeper, &C.5
1
9. to the fame recom-

meiiding his firft fui: touching the foUi-

citor's place, 519. fevcral to the lotrj

keeper, 521, Qc. one abcuit fome dif-

appointment, 531. to \ord EJ/ex, with
advice how to behave himfelt towards

the Queen, 532. mStanhope, complain-

ing of his neglecft of him, r^^^. from

EJjex to the Queen, about her uHige of
him, 534. from Bacon to Cecil upon
fomedilagreement, 535. complaining of
Cecil, 536, complaining of the Q^ieen's

negleft, ibid, dcfiring leave to tnvel,

537. to lord EJfex, offering his lervicc

when he was firft enlargM to EJfex houfe,

543. £//^;f'sanfwerto^i7fOT's letter, 544.
upon his being reconcil'd to the Qiieen,

ibid, to Cecil about his opinion ot lord

EjJex, 545. to Howard upon the fime,
ibid, upon EJfex^s dilgrarc, wrote with
a cunning defign of bringing him iqto

favour again with the Queen, 547. an-

fwer to this letter, 549. concerning
the importance of the Injh caufes, ibid.

with thanks to Sir Thomas Lucy, for his

affifhuice to his kinfman, 554. to Nor-
thumberland, recommending his fervice

to him, 5§5. to Mr. Foivlys, to defire

his acquaintance, c^c,^. to the fame»
wiOiing him good iuccefs upon King
James's coming in, ibid, to Sir Thomas
Chaloner, defiring him to recommend
him to the King's favour, 557. to the

King, upon his firft coming into Eng-
land, with offer of his fervice, ibid, to

lord Kinglojfe, defiring him to recom-
mend him to the King, 558. toDr, Mo-
rz/oH, with the fame delire, 559. td

Mr. Davis, with the fame defire, ibid.

to Mr. Kempe, concerning the fituation

of affliirs upon Queen Elrzabeth*s death,

560. to Northumberland, advifing him
to prevail upon the King to make feme
declaration at his entrance, ibid, to»

Southampton, afTu ring him of his friend-

lliip, 561. to Mr. Matthews upon the

King's firft coming in, with fome ac-

count of his proceedings, ibid, to Nor-
thumberland, containing fome account

oi' King James, 562. to Murray, about

knighting a gentleman, 563. to Mr.
Pierce, defiring an account of the Irijh

affairs, ibid, to Northampton, defiring

him to prefenthis Advancement of learn-

ing to the King, 564. to Bodlcy, upon
fending him the fame book, ibid, to

Salijlury on the fame, ^6^. another up-

on the lame, ibid, to Dr. Playfer, de-

firing him to tranflate the Advancement

into Latin, 567. to the King, concern-

ing a hiftory of his own times, 569,

to Cokei containing fome high expoftu-

Ution?,
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latioDS, 570. to lord Salijlury^ ck'liring

the folJicitor's place, il^id. aiiotlier up-

on tlu- fame account, 571. another up-

'on flie fame, 572. to the Kiny;, con-

. taining a requeft for the loliicitor's

iplace, 57?. to SaliJImry, upon new-
ytar's ticJe, 574. to Mr. Matthew!:, who
was imprifoii'd for religion, ibid, to the

•fame perfon, with fome books, c^-j^.

to Mr. Carezv, upon fending him the

treatife upon Queen Elizabeth, ibid, to

the King upon prefenting him with a

<lifcourfe about the plantation of Ire-

land, 576. to the bilhop of Ely, with

his book Cogitata, i^c. ibid, to Sir Tho.

Bodley, with the fame book, 578. Bod-

iey'i anfwer concerning his Cogitata, ^c.
ibid, to Mr. Mattheius, with a part of

h\s Inftatiratio Magna, 582. to the lame,

concerning fome things relating to Queen
Elizabeth, and his Injlauratio, 583. to

the lame, with a memorial of Qi_ieen E-
lizabeth'i, ibid, to the fame, with his

book De Sapientia Veterum, 584. to the

King petitioning a place, 585. to Henry

Prince o\ IFales, with his EJfays, 586.

to Salifbury, requefting a place, 586. to

the mayor of London, complaining of
his ufage of Mr. Barnard, 587. to Sir

Vincent Skinner, complaining ot his non-

payment of fome monies, ibid, to Mr.
Matthetvs, concerning fome writings,

. 592. to the King concerning Pcacham,

593. another upon the lame, ibid, ano-

ther upon the fame, 596. upon the lame,

600. to the King, concerning his revenue,

602. to lord Villiers, about Roper\ place,

605. to the King, about tlie chancellor's

mending in health, 608. to Villiers,

to have him fworn privy-counfellor, 610.

upon the fame, 616. to Coke, telling

him therein of his errors, 626. to Vil-

liers., recommending Dr. Burgefs, 645.

; to the fame, with his bill of vifcount,

and inore concerning Roper's place, 648,

64.9. to the fame, with his patent, and

*"ibme good advice, 649. to the fame,

concerning Bertram, 655. to the fame,

containing an accountof what hehad done

''for him, 6^^. to the fame concerning

the E-armers caufc, 659. to Buckingham,

declaring his great friendfhip for him,
•660. tQ the fame concerning the Queen's

houihold, 660. to the flvme containing

an account of taking his place in chan-

cery, ^6c^. to the lame, diflliading him
from the match between his brother and
Coke's daughter, -668. to the King, to

.prevent that match, 66^. to Bucking-

hat», containing a promife to .pEomore

the faid match, 672. to tiic lame, with
a certificate touching tlie inrollmcnt of
apprentices, 674. to Mr. Matthetvs, dc-

liring him to judge hir> writin,',';s, 680.
to the King defiring of liim fome direc-

tions to give the judges in charge, 682.
to Buckingham upon his mother's being
madea coiintefj, 685. to the fame, to

defirc the King to let him farm the pro-
fits of the alic-nations, 689 to the King
concerning the gold and filvcr thrcad-
bijfinefs, 690, to Sir Tho. Leigh and
Sir Tho. Puckering concerning a houfe,

^c. burnt by witchcraft, 692. to the

King concerning the attorney-general,

and his reconcilement, 699. from the
King to Bacon, upon rece; ing his iV<7-

vum Organum, 704. to t;i; Prince of
TVales, 71 8. to Mr. Mattheisjs^ defir-

ing him to fpeak kindly for him to fome
perfon of intereit, 728. to the Lord
Digby, upon his going to Spain, 729.
to defire fome interelt, ibid, to Buc-
kingham, profcffing his refpecl for him,
732. to the Queen of Bohemia, with
a difcourfe on the war with Spain, 739.
in French, to the Marquifs Fiat, rela-

ting to his efiliys, ibid, to the earl of
Arundel, upon his being taken very ill,.

740.

Letters-patents, whether they might be
given of the dignity of earldom, with-

out delivery by the King's own hand,
661. Brackley's cafe relating to this

query, with the other nearcft prece-
dents to it, 666.

Levant, concerning the trade thither, 254.'

account of our merchants fufferings there-

in, ibid.

Lewis XI. of France, a defign of his about
their laws, 4, 10. XII. llamp'd coins

ot gold with a motto, upon the king-

dom's being interdicted by the pope,
311.

Lex regia, what it was, 45.
Libel, Obfcrvations on one publifli'd,

A. D. i5g2. 344. the defign of the

author ot it, 345. would infufe ground-
lefs fears of Spain into us, 354. endea-

vours to ftir updifcontent in the nati-

on, on account of the uncertainty of

fucceffion to the crown at that time,

356, (j?c. many inlfances of the un-

truths and abules contain'd therein, 373,
fcff. the great impudence maniteft there-

in, sy6.
Libellers, are condemn'd by the law of na-

tions, 342.
Liberties, what fort proper to allow to the

undertakers for the plantation of Ireland,

446. Licences
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Licences for lojfes^ are to be granted cau-

tioufly, 155.

Life, the caking it away how to be punilh'd,

inlcveral caks, 293. perpetual continu-

ance of it, no ways defirable, 503.
Liturgy, to be ul'ed with reverence, 439.
how to be compos'd, 480. the excep-

tions againft ours are trifling, ibid.

Livia, poilon'J the figs upon the tree which

her hulband ufed to gather, 336.
Lcpez, his defign of poifoning Queen E-

lixaheth, 379. liolds a correlpundence

with feveral in Spain on that account,

380. the method of his proceeding in

chat afiair, 381. agrees to poifon che

Queen for 50000 crowns, 383. his con-

trivances to keep conceal'd, ibid, a let-

ter intercepted relating to his plot, 384.

is difcover'd and convided, ibtd. ^c.

Love, a faying of Gondomar's upon it, 729.

Low-countries, their afflifted condition,

350. their defection from the King of

Spain, 364, 368.

Z-oiofi's cafe of tenures, 114. whether his

tenancy was in capite or in focage, ibid.

arguments for its being in capite, ibid.

to 118. the cafes feemingly againft it

are anfwer'd, 119, i^c.

Lycurgus, his laws were of long continu-

ance, 9. an anfwer of his to one who
advis'd him to fet afide kingly govern-

ment, 187.

Lye, our law condemn'd as not having

provided a fufficient punifhment for thole

who ufe this word, 302. Francis Lot
France made this word fo difgraceful as

it now is, ibid. Solon's anfwer to one who
afk*d him why he made no punifhment

for this Word, tbid. the civilians difpute

whether an action of injury will lie for it,

ibid.

M.
Macedon, its glory founded in poverty,

245. compar'd with Spain, 362.

Magick of the Perfians, our author's opi-

nion concerning it, 210,

Magijirales fiibordinate, diredlions for their

conduct, 485. cannot be invefted with

the perfonal prerogative and power of

the King, ibid. 0c.

Mahomeians, who propagate religion by

the fword, yet ufe therein no fecret mur-

ders, 323.

Man was created in the image of God, 455.

judg'd falfly of the rules of good and evil,

ibid, his fall, and the ill etFefts thereof,

ibid, is compar'd to an Indian fig-tree,

502. is improvable in the mind, as well

as body, 589. how his body is improv-

able in many inftances, 590.

Vol. IV.

Manners, how hr an union of [hem 'ifi

kingdoms is to be dcfir'd, 215.
Manors, how at firfl: created, 69. whenrS

they had their name, ibid.

Manflaughicr, what it is, and its punin>
ment, 56. our law makes a difference

very juftly between ir, and murder in

malice prepenfe, 301.
Manuel Andrada, praftii'd t!ie death of

Antonio King of Portugal, conies into

England, and is thereupon Apprehended,
381.

Manufatlures^ workers thereof how pu-
nilhable, unlels tJiey have fervM feven
yeirs apprenticefhip, 294.

Marchers, (lordlhips) abolifh'd by ^.iX.

2y Hen.YlU. nS. court oi' tnarcbti

maintain'd its jurifdiftioii, ibid, whar
meant by the word marches, ibid, iis as

old as Edward IVth's time, 129. the

extent of k, ibid, (^c. the intention

of the King in the ered:ion of itj ibid.

the fenfe of the Word marches fet-

tled by feveral arguments, and its au-

thority juftify'd, ibid, and 141. ar-

guments to prove that it fignifieS' lord-

lhips marchers, 131, 140. a confuta-

tion of thofe argumentSj 133, 140.
difterent fignifications of marches, with
the arguments in defence of them,
132, (jjc. the whole debate upon thfs

matter fumni'd up, 136, to 144. flat,

34 of Hen. VIII. relating to the marches

explain'd, 137. marches diflinguifh'd

from lordfhip's marchers^ 139. feveral

arguments collected together on this head
which were unanfwer'd, 140.

Marchio, a. marqiuH, whence deriv'd, 128.

Maritime countries need not fear a furcharge

of people, 238.

Marlborough, lord, made treafurer, 736'.

Marriage of wards, a political refcrvation

oi tVilliam the conqueror's, 6^.

Marfhal's office, what it is, 99. is in the

difpofal of the judges, ibid.

Marfhalfea, firlt erefted, 58. its defign,

jurifdidtion and extent thereof, ibid.

Mart, letters thereof, how vain and dange-

rous a remedy of the Spanifh grievances»'

255-

Matrimony, the form thereof excepted a-

gainft, 481.

Matthews, Mr. fomeaccount of him, 561,

Maxims in law, feveral advantages of d

colledtionof them, 15. the method fol-

low'd by our author in this coUeftion,

which is fet down and explain'd by in-

ftances : doubtful cafes in them clear'd

up, where they take place, and in what

cafes they fail, from pag. 18, to 55.

9 F Mediator
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Mediator^ the necefTity thereof, 453. the

myftery of this difpcnlluion, 454.
Men arc all by nature natuniliz'd towards

one another, 200.

Merchandizing, how to be order'd after

the union of England and Scotland, 226.

Merchants, levcral errors in their com-
plaints about trade, 251, f5?f. the hard-

ships of thofe who trade to Spain and

the Levant, ibid, they ought not to

urge to a direct v/ar upon account of

their particular fufferings by the -enemy,

252. their injuries firther fhewn to be

not fo great as rcprefented, 253, a re-

port of die earl of Salijhury*^ and Nor-

thampton^?. fpeeches, concerning their

petition upon the SpaniJIj grievances,

250, 258. are divided into two forts,

251. feveral confiderations relating to

them, ibid. idc.

Merick, Sir Gilly, the effeft of what pafs'd

at his arraignment, 410.

^ejjages of the Kiiig, whether to be rc-

ceiv'd from the body of the council, or

from the King's perfon only, 264. how
far the authority of the King is concern'd

in this queftion, ibid, how far the houfe

of commons is concerned in it alfo, 26^.

from the King to the commons, are to

be receiv'd by their fpeaker, ibid.

Military men, how to be punifli'd if they

go abroad without proper leave, 292.

Mines, a law-cafe relating to them be-

tween leflbr and leflee, loS. are part

of an inheritance, 104.

Minijlry, equality therein in the church

is condemn'd, 4-65. an able one to be

chofe, 482. a very good method in

training them up, ibid.

Minos, in what his laws were fimous, 9.

Miracles, were never wrought but with a

view to man's redemption, 455.
Mi/adventure, what it is, 301. in cafe

thereof cities of refuge prepar'd, ibid.

Mifprifion cf treafon, how a man becomes

guilty thereof, 87. the method of tryal,

punifhment, and other proceedings re-

lating thereto, 88,

Mixtures^ concerning perfe^fl and imper-

fc6t ones, 213. two conditions of per-

feft mixture, 215.

Momfeffon, cenfur'd for his fevere oppref-

Iions, 654.
Monarchical government, difference be-

tween it and commonwealths, 190.

commended, 186, 284. is founded in

nature, 186. two arguments in proof

thereof taken from the patterns of it,

found in nature, and original fubmif-

lions» with -motives thereto, ibid. idc.

Monarchies, the poor beginnings of {uM-
ral taken notice of, 245.

Monies, upon the union of England and
Scotland to have the fame image, fu-

perfcription, is!c. 222. to counterfcir,

clip, isle, the King's 7noney is high
treafon, 291. the fincnefs ot it, an ad-
vantage ot Queen Elizabeth's, reign, 350.

Montague, bifliop of Bath and Wells, ibmc
account of him, 645.

Monopoly, a company fo called, diflblv'd,

251.

Mullins''s cafe taken notice of, conccrnin"'

the mheritancc of timber-trees, 104.

Munjler, a dcfign of planting it; with

the reufon why it did not go on, 443,
44S.

Murckr, cafes relating thereto explain'd,

31, t?r. how to be profccuted, and
what to fuffer for it upon conviftion,

56, fclf-murder, how to be punifh'd,

71. what degrees of wzwr^/fr are highefl,

(Sjc. 292. a difference between an in-

fidiousone, and a braving, is ridiculous,

JOI.

Murdering of princes, the great fin of

maintaining the lawfulncfs of this doc-
trine, 322. the doftrine upon which it

is founded, accus'd, 323. the calumny
it brings to our religion, ibid, the de-

fence of it is impious, 324. is the de-

ftruftion of government, ibid.

Murray, is made tutor to the duke o^l'ork,

563-

Miffick, in church, how fir commendable,
and how far not ib, 481.

Mute, any one that is fo in tryal forfeit-

eth no lands, except for treafon, 71.
how fuch a one is to be punifh'd, 62.

N.
N-ame, union in name, of great advantage

in kingdoms, 214. what it is to be of

England and Scotland after their union,

221. alterations herein confidered as a

point of honour, and as inducing nev/

laws, 222.

Nativity of Queen Elizabeth falfly faid to

be kept holy, inflead of that of the blef-

fed virgin, 376,
Nature, a great confent between the rules

of nature, and of true policy, 210, ^c.
its grounds, touching the union of bo-

dies, and their farther affinity with the

grounds of policy, 212. the laws there-

of have had three changes, and are to

undergo one more, 454. fpirits are not

included in thefe laws, ibid, what it is

we mean thereby, ibid.

Natura-
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'Naturalizaiicr, the privilege and bent-

fit of it, 189. the nice care of our laws

in imparting it, ibid, its feveral degrees,

as belonging to feveral forts of people,

ibid, the wifdom of our law in its di-

ilindlions of this privilege, 190. feve-

iral degrees of it among the Ronwm,
Hid. arguments againlt naturalization

of the Sct>(Si ibid, is conferr'd by our
laws on perfons born in foreign parts,

of Englijh parents, 192. the inconve-

niences ot a general naturalization of
xhe. Scots., urg'd, 196. whether conqucil

naturalizes the conquer'd, 197. did ne-

ver follow conqueil among the Romans
till Adrian's time, but was conferr'd

by charter, ^c. 198. how 'tis flivour'd

by our laws, 200. cafe of the fubjifts

oi Gafcoigne., Guienne, &c. in relation

thereto ; when thofe places were loft,

206. a fpeech in favour of the natura-

lization of the Scois^ 235. an anfwer to

the inconveniences ot naturalizing the

Scots^ 236. is divided into two forts,

ibid, the inconveniences of not natura-

lizing the -S^ro/j, 241. the advantages of

it, 244. inftances of the ill effeifts in

feveral nations of non-naturalization,

242. may be had without an union of

laws, 247. the Romans were very free

in them, 214. See Conquefi.

Nattu-nl-born fuhjecfs., their privileges by
our laws, 190.

Navy, how to be order'd after the union

o\ England and Scotland, 226. its pro-

fperous condition under Queen Eliza-

beth, 350.

Neceffily, is of three forts, confervation of

life, necefljty of obedience, and necef-

fity of the aft of God, or of a llranger,

2K. it difpenfcs with the direct letter of

a ftatute law, 29. how far perfons are

excus'd by cafes ot necefTity, ibid, it

privilegeth only quoad jura privata;

but does not excufe againlt the com-
monwealth, not even in cafe ol death,

iuid. an exception to the laft mention'd

rule, 30.

Negotiations, between England and Spain,

wherein is lliewn the treachery of Spain,

^ij-j, iSc.

Nerva, what was faid of him by Tacitus,

260.

Netherlands, revolt from Spain, ^62. pro-

ceedings between England and Spain re-

lating ro them, ibid, are received into

protedtion by Efigland, ibid, they might

e.ilily have been annex'd to the Englijb

dominions, ibid.

N(i'ill*i cafe relating to local inheritances,

103.

Sir Henry is drawn into /-T/iVs plot
by Cuffe, §g^. his declaration, ibid.

Nifi prills, is a commifTion directed to
two judges, 63. the method that is

holden in taking nift pritis, ibid, the
jurifdidion of the juftices of /.',y?^r//.'/i

ibid, the advantages of tryals this way,
64.

Nobility, how to be order'd after the union
of England and Scotland, 2 24. the ftare

of them in Q^ieen Elizabeth''^ time, 357.
their pofieflions how diminifh'd, ibid.

how to be raisM and manag'd in Ire-
land after its plantation, 445.

Non-refidencc, is condcmn'd, 4S4. the ufual
pleas for it, ibid. i3c. the j^retence oF
attending ftudy thereby more in the
univerfuies, remov'd, ibid, feveral other
pleas remov'd, 485.

Norfolk, duke of, plots with the duke of
Alva and Don Guerres, to land an army
?.t Harivich, 369.

Northampton, earl of, fome account of
him, 564.

Notions, all our common ones are not to
be remov'd; as fomeadvife, 579.

Novum Organum, lVotton'% commendation
of that book, 708.

Nufance, matters of, how to be punidi'd
by the conftable, c^-j. feveral inftances

thereof, and how diey are to bepunifli'di

294.

^^
Oath ex officio, is condcmn'd, 479. a new

oath ot allegiance, 576.
Obedience; two means of retaining con-

quer'd countries in it, 19S.

Occupancy, when it gives a property in

lands, 65, 73.

Officers of the cro'-^vn, how to be order'd
after the union ot England and Scotland;

224.

Orange, prince of, is murder'd by the pa-

pills, 324.

Orators, were as counfellors of ftate among
the Athenians, 2^3-

Orders in chancery are to be regifter'd,

149. a copy of them is to be kept by
the regifter, ibid, where they vary from
general rules, they are to be let down
with great care, 15b.

Ordinances made for the court of chancery,

146, fcfc.

Ordinary, in what cafes he fhall admini-
fter, '83.

Ordination, more care ouglit to be taken
therein, 48 3.

D'OJJat, cardinal, a writing of his upon
King 7<??;;fj's acceilion, 562.

Overbury.
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Overh.rys Sir Thomas^ fevenil charges re-

\mn% to Ills murder, 324, to 334. fome

iucount of him, 326. of the manner of

liis being poifon'd, ibid. cIk proceed-

ings of the King in the difcovcry and

jiuniHimLiit of his murder, commend-

t'd, "ii^y 331. fome account of his death,

331. liow it came to be difcoverM,

332. a narrative of the proceedings in

poifoning him, 2i7' §£•" /riendlhip

tietwecn iiim and the earl of Somerfet

;

and tlie occafion of the breach that

was made between them, ibid, he was

A man of no religion, ibid, he deters

Somerfet from marrying the countcfs of

EJU'ex, 338. the proofs iirg'd of So-

iiierfet's guilt in poilbning him, 339.

he had all the King's buhnefs put into

liis hands by Somerfec^ 340. he is mur-

dcr'd rather for fear of revealing fc-

trets, than from (hewing his didike to

Soihcrfet'i marrying lady EJJeXy ibid, the

plot tor to murder him, ibid.

butlaivry, of an attainder thereby i and

its confequences, 70. how far the lord's

title by cfcheat in tiiis cafe flull relate

back, 71.

0-^w, the charge againft him for main-

taining the dodrine of killing excom^

municated Kings, 321, fome farther

particulars concerning his cafe, 601.

P.

Palatinate, King James feems refolv'd to

recover it, 706.

Pamphlets^ advice to fupprefs feveral Ican-

dalousones about religion, 461.

Papifts, concerning the proceedings a-

o-ainlt them under Queen Elizabeth^

360. laws made againft them, with

the reafons thereof, 361. have been

guilty of frequent treafons, i;jc. 374.

Paradoxes relating to the belief and prac-

tice of every good Chriftian, 504, tff.

Parifatis, poifon'd a lady by poifoning

one fide of a knife, and keeping the

other clear, 336.

Parliaments, how to be manag'd after the

union of England and Scotland, 223.

the difference between thofe of England

and Scotland in the manner of making

propofitions, ibid, are the great inter-

courfe of grace between King and peo-

ple, <sl "vice verfa, 315. feveral things re-

Luing to their inftitution and ufe, 286,

four points confider'd relating to the bu-

finefsof them, 703, liberty of them ne-

ccllary, 264.

Patents, fome proceedings in the pafllng

them, 685.

PatnnMiies of the cro^^n, how to be ma-

nag'd after the union of England and

Scotland, 226.

Paul, St. a i?o»7d« by defcent, 214.

Peace, what care is taken by our Jaws to

prcferve it among the fubjeds, ^7- the

breach of it, how to be punifh'd, 96.

King Jrtwfj's care to maintain it, 319,

of England, was remarkable in Q^ieen

Elizabeth'^ times, 348. mock articles

relating to one, imagin'd to be propos'd

by England to Spain, in a libel, 370.
articles relating to one, that would be'

juft between England and Spain, 371.

has very often ill cffc-fts flowing from it,

443-
Peers of England are to be truftetl with-

out oath or challenge, 404.

Pembroke, lord, fome account of him, 603.

Penal laws, a multitude of them very in-

convenient, 3. penal flatutes, how to

be conftru'd, 38.

People, the interell of the King in them,

392. offences capital againft them, how
punifliable, //'/V. not capital, 393. their

griefs to be rcprefcnted to the King by

the judges of the circuits, 278. the in-

creafe thereof in Queen Elizabeth'^ time,

349, concerning the confumption of

them in our wars, 358.

Perjury, how to be punifh'd, 390.

Perpetual, how wifely our laws diftinguilh

between that and tranfitory, 103.

Perpetuities, a fort of entail*, 74. their

inconveniences, ibid, a query concern-

ing them, ibid.

Perjia, monarchy thereof was founded in

poverty, 245. education of its Kings,

210.

Petitions, feveral cafes relating thereto,

153, i^c. of the merchants concerning

the Spanip grievances confider'd, 251.

miftakes in their preferring them, 252.

account of the contents of their petiti-

on, ibid. i^c. the inconveniences of re-

ceiving into the houfe of commons any

concerning private injuries, 255. abouc

war or peace to the King, have re-

receiv'd but fmall encouragement, 256.

concerning the SpaniJJ] grievances re-

jefted by the houfe of lords} with the

reafons of doing fo, 258.

Petty-conjiable^ how far fubordinate to the

head conftable, 98. See ConjiaUs.

Petty-treafon, a query relating to the guilt

of it, 41. when it is a man becomes

guilty of itj 88. the punifhment and

other proceedings, ibid.

Philip duke o^ Jujiria, is caft upon the

coaft of IVeymoiith, 5^9. King Hen. VII.

forces him to promile to reftore the earl

of Sitffolk, ibid. Phyfick,



I N D E Xi

Phy/ick, fomc remarks upon it, 579.
Picrcy^ carl of Northumberland, lomc ac-

count of him, 560.

P{/a, its union and incorporation with
Florence, 242.

Plantations. See Ireland, Mimjler.

plea, what is properly the matter of one,

J51.

Pleadings, reafons for their being pub-
lilh'c), loi.

Plenty in England^ remarkable in Queen
Elizabeth'^, time, 349.

Plcffis, Monficur du, his book againft the

papal authority commended, gyy.
Plot, the powder plot, taken notice of,

311-

Pluralities, in what cafes allowable, and

in what nor fo, 485. fome remedies

propos'd to this abule, ibid.

Poifcning, the particular heinoufnefs of

this fin fet forth, 325, 334. no exam-
ple of this fm is to be found in fcrip-

ture, ibid, is made high-treafon, 326.

the great difficulty of getting clear

proofs in cafes thereof, as is fhewn by

examples, 335, £;?f. the monftrous im-

piety of this fin, 379. a defign to poi-

ibn Queen Elizabeth is difcover'd, 384.

Poland, its ftate confider'd, 351.

Poor, concerning the ways of relieving

them, 450, ^c.
Pope, that he has power of depofing and

murdering Kings, is a dangerous doc-

trine, 310. the ill effefls of this doc-

trine fhewn in many inftances, ibid, the

little refpedl fome princes have ihewn

to the pope, 311. Suarez\ doftrine

concerning his power over Kings, 312.

Popularity, how far to be avoided by j udges,

Portugal, its afflidled condition, 353.
Pojlea, what it is, 64.

Poji-nati, of Scotland, their cafe argu'd,

186, (Sc the ftate of the queftion con-

cerning them explain'd, ibid, their cafe,

and that of the ^»/?-?za/?, different, 190.

muft be either alien, or natural born,

191. confutation of the objections a-

gainft. them, as drawn from ftatutes,

192. or from book-cafes, 194. more
arguments in defence of their being by

law natural fubjedls of England, 199.

a query whether they are natural born

fuhjefts, 240. tho' they are natural iz'd

ipfo jure, yet 'tis proper they fhould be

fo likewife by aft of parliament, 241.

Poyning'f, law, 239.
prayer, of the clergy, benefit thereof in

cafes of felony, 71. the book of com-
mon-prayer how to be refpcfted, 290.

Vol. IV.

is compar'd with preaching, 479. a fct

form thereof commended, 480. of what
it ought to confift, ibid, of lord Bacon%
487. for a ftudent, 488. for an author,

ibid, one made by Bacon v/hen chancel-

lor, 507.
Praemunire, cafes thereof, 91. the pro-

ceedings, tryal, punifhmcnt, ^f. there-

in, 92.

Praetors of Rome, great affinity between
their office, and our chancellor's, 272.

Preachers, a propof.il for fending fomc
into the moft ignorant parts of Eng-
land, 452. unfit ones not to be allow'd,

482. if wanting, what remedies muii
be fought for, 483. not fufficierit for

every pariffi, 485. ftipends allotted for

fome in LancaJ^ire, ibid.

Prieji, the word to be chang'd to minifter

in our liturgy, 480.

Prerogative of the King in parliaments,

93. in matters of war and peace, ibid.

in matters of money, ibid, in trade and
traffick, 94. in his fubjefts perfons,

ibid. King James commended in the

ufe of it, 77. of the King and law, not
to be confider'd feparately, 281. of the

King, is incommunicable, 498, &?<-.

what perfons they ought to be, who
have this power committed to them,
ibid, fuch authority delegated, is dero-

gatory to the King, 499. and alfo very
dangerous, ibid. See Magijlrate.

U^t'7^Crio(^, is always diftinguifh'd from
lEfiftj?, 480.

Prefervation, is the chief law of nature,

229.

PrefJents, inftances of the great reverence

paid to them, 144.

Princes, can't perpetuate their memory
better, than by making good laws, as

is ihewn by comparifon with the other

works of them, and by examples, 9.

fiiou'd take care to preferve each other's

life and reputation, even in times of
hoftility, 342.

Privy-counfellor, confpiring againft his life,

how to be punifli'd, 291.

Proclamation for a parliament, a draught

of one, 705.

Profanations, how to be punifli'd, 2S9.

Promifes of God, concerning the redemp-
tion of man, manifefted many ways,

455-
Property in lands, how gain'd, 64. by en-

try, how gain'd, ibid, by defcent, how
gain'd, 65. by efcheat, how gain'd, 67.

by conveyance, how gain'd, 72. feve-

ral ways of gaining it in goods and chat-

tels, 79. three arguments of property,

106. ^ G Prophecies,
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Prophecies, fpreaders thereof how to be

punifh'd, 292.

Prophefying, what it was, 482. much com-

mended, ibid.

Profperity, dangerous, 671.

Prothonotary, his office, 98. is in the King's

gift, ibid.

Pjalm I ft, tranflated, 490. the 12th, ibid.

the 9th, 49 1, the 104th, 493. the 126th,

495. the 137th, 496. thei49i:h, 497-

Publick good always moft regarded by

nature, 211.

Pugnaper provocationemy what it was, 301.

inftances thereof, ibid.

Pupils, the praetorian power over them,

263.

Purchafers, very much favour'd by our

laws, 171.

Purfevants, their bufinefs how to be ma-

nag'd, 693.
. , .

Purveyors, a Ipeech concerning their a-

bufes, 231. complaints about them,

232. their abufes enumerated, ibid.isc.

inftances of their frequent breaches ot

the law, 233, i^c.

garter fejfions, to be held by ju ft ices,

60.

^lintitis, his faying touching the ftate of

Peloponnefus, 244.

R.

Raleigh, a defign to murder him by Sir

Chr. Blunt, 399.

Rates, they ftiou'd be eafy to the under-

takers for planting Ireland, 446.

Ravijhment of 'women, how to be punifti'd,

293-
Realm, the ftate of it how many ways

endanger'd •, and what punifhments are

due thereupon, 291.

Rebel and enemy diftinguidi'd, 241.

Rebellion, how punifliable, 291. feveral

rais'd in Ireland by the King of Spain,

ibid, in the north, to what it was owing,

361. how a fubjeft may be guilty of

it by taking up arms, 407. what con-

fequences the law draws from it, ibid.

Receipts, how to be manag'd after the

union of England and Scotland, 226.

Receptacle for converts to the reform'd re-

ligion, recommended, 452.

Recognition, aft thereof, the word natu-

ral therein how perverted by the pa-

pifts.

Recoveries, what they are, 75. they bar

entails, ^c. ibid, other effedts thereof,

ibid, methodsof proceeding therein, ibid.

why firft introduc'd, ibid.

Recufants, how to be piinifh'd, 290. ma-
giftratcs, who are fo, how to be dealt

with in Ireland, 647.

References in chancery, when they may be

made, 150, (sfc.

Reformation of religion under Queen Eli-

zabeth, 350. the benefits thereof, ibid.

two hindrances of it, 473. the neceftity

of it, ibid. &c.

Regifters in chancery, their office, and or-

ders relating to ir, 149, ^c.

Relief, a fum of 5/. fo call'd, to be paid

by every tenant by knight's-fervice to

his lord, 69. of tenant in ibcage, what,

70-

Religion, how careful King Ja^nes wa«; of

it, 321. the care of it recommended to

the judges of the circuits, 278. our au-

thor difapproves of the excrcife of di-

verfe religions, 352. every man's con-

fcience fhou'd be let alone in the quiet

belief of his own, ibid, -concerning the

difputes about it in Englandy ibid, three

rules of proceeding with men in religi-

ous matters, where confcience is pleaded,

360. concerning the propagation there-

of, 452. not to be fcofF'd at, 460.

Remainder and reverfion, the difterence

between them, 75. the former cannot

be limited upon an eftate in fee-fimple,

ibid, its fignificancy in the ftatute of
ufes, 175.

Remembrancer in chancery, recommended
as a proper officer, 700.

Remitter, what the law means thereby,

32. feveral cafes of it explafn'd, ibid. &c.
Rents, cafe thereof confider'd, 177. con

cerning the execution of them, 178.

Reordination ofpriefis, maintain'd by fome,

464.
Revelation of God's will by the fcriptures^,

456. how made before them, ibid.

Revenge, mifchiefs of allowing private re-

venge, 298. .

Revenue of the King, how to be manag'd
and advanc'd, 281, 697.

Reverftons cannot be granted by word, 75.
See Atturnement, Reverter.

Reverter, its meaning ftated in the ftatute

of ufes, 175.

Review, bill of, in what cafes to be ad-

mitted, or not, 146.

Revocation of ufes. Sir John Stanhope^i cafe

relating thereto difcufs'd, 12 1.

Richardfon, excufes himfelf from being

fpeaker, 283.

Rights, are of two forts, 158. according

to the civilians of three forts, 160. when
two meet in one perfon, there is no

confufion of them, but they remain in

law
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law didinift, 195. how this lafl rule is

limitetl, ibid.

Riots, and violent afTaults, how to be pu-

nifh'd, 294.

Robberies d/fguis'd, inftances thereof, and

how they are to be punifli'd, 293.

Roman Laws, were colledted by the Decem-

virs from the Grecian ones, 4.

Rome, Virgil's predidion concerning the

mixture of Trojans and Jlalians therein,

213. its union with the Sabines, ibid.

free in its naturalizations, 214. caufes

of its growth, ibid, cfteem'd a valiant

nation, 301. duels not ufed amongft

them, ibid, the Emperors thereof ufed

in their titles the addition of nations

they had conquer'd, 231.

Rules of law, an account of our author's

method and manner in digefting them,

16.

Rutland, his examination in relation to

EJfex's treafon, 422.

Sabellian herefy, the occafion of its rife,

464.
Sacred, why attributed to Kmgs, and ne-

ver to fenates, iSc. 187.

Sale, a property gain'd thereby, when
dillionefl:, 80. how it may bar the right

of the owner, ibid, what markets it mufl:

be made in, ibid.

Sandys, lord, his confefTion relating to

EJfex's treafon, 423.

Sanquar, a fpeech at his arraignment for

having procured one to murder Turner

out of revenge, 295.

Saville, Sir Henry, fome account of him,

588.

Savoy, the ftate thereof confider'd, 351.

Schifm, how to be punifh'd, 290,

Scire facias, a writ, in what cafes not to

be awarded, 154.

Scriptures, are from God, and contain his

will, 456. arenottobeaker'd, 457.

Scots, a commendation of their virtue?,

fsff. 239, t?c. ought to be efteem'd

denizens of England, 219. are infefted

by the Guifes, and reliev'd by Queen
Elizabeth, 365, ijfc.

Seal, great leal of England and Scotland

to be one, after the union, 222.

Search, in what cafes the conftable has pow-

er to do fo, 97.

See of Rome, attempts to alienate the hearts

of people from the King, 291.

Seipfum defcndendo, an adi: done, why not

always juftifiable, 30. the punifhment

for killing a man in that aft, 56.

Seizure^ leffee is Ihewn to have no pro-

perty in timber-trees from thence, loJ>.

Separation, the external points thereof be-

tween England and Scotland, 220. the

internal points, 222.

Sequejlrations, in what cafes to be grant-

ed, 149.

Serjeant, Mr. charge againft him, 314:
he flanders and abufes the King, laws,

parliament, &c. of England, in fome
papers, 317.

Serjeanty, tenures by, what they are, and
how inftituted, 68.

Scjfions, to be held quarterly by the jufti-

ces, with the method of proceeding in

them, 60.

Sexviri, their office among the Athenians^

4. 10.

Sheriff's Tourne, its origin, and jurifdic-

tion, 58. is called alfo Curia Franci

Plegii, ibid, made judges of the court

for the county and hundreds, ibid, call'd

vicecomites, ibid, their office, ibid. 99.
are bound to attend the judges in their

county by perfon, or by deputy, 64.
from whence they are fo call'd, 99.

Shrewsbury, lady, fome account of her,

and her tryal, 598, (s'c.

Sigifmond, prince of Tranfylvania, heads

three Provinces which revolt in Turkey^

243-

Six clerks, concerning the grant of their

office, 681.

Slander, how to be punifh'd, ^6.

Smith, Sir Thomas, his cafe in Effex's trea-

fon, 440,
Socage, tenures fo call'd, what, and how

inftituted, 68, {^c. referv'd by the lord,

69.

Soldiers, want of provifion for them when
difbanded, complain'd of, 358.

Solon, what remarkable in his laws, 9. his

anfwer to Croefus, 244.

Somerfet, (countefs of) charge againft her

for poifoning of Overbury, 330, a charge

againft the earl for the lame faft, 334.
he is criminally in love with the coun-

tefs of Effex, 337. his behaviour at,

and after the time of Ovcrbury's being

poifon'd, 339. fome farther account

of his treafon, 616, 618. fome things

relating to his examination, 619. feve-

ral cafes put to the King about his

tryal, confefTion, ^c. 621. concerning

his arraignment, and examination, 624.

Cs'r. See Overbury.

Sovereign. See King.

Soul of man was firft breath'd into him by-

God, 454. of good men, how difpos'd

of after death, 457, of idcots and wife

men the fame, 501.
S:uthampto»i
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Southampton^ his confcfllon of EJex's de-

fign, 392. is made general of the horfe

in Ireland by EJjex contrary to the

Queen's command, 393. his tryal, with

lordEffex'a, 404- his defence, 405. an

anfwer to his defence, 406. he is iound

guilty of treafon, 408. his examinati-

ons and confcffions at, and after ar-

raignment, 425. fome farther account

of him, 561.

Spnhi, its fubjedlion formerly to feveral

kingdoms, 245. union of its king-

doms, 211. fets fire to its Indian fleet,

2 30. fuccefs of our EngUJh arms againft

them, ibid, a report of their injuries to

us as rcprefented by the merchants,

2/51, 254. fome extenuations of their

injuries to us, 253. concerning the trade

thither, 252. we are not to tranfport

any commodities of the Low-countries

thither, 253. its ftate confider*d, 352.

its enterprize upon England with the

invincible Annada, and the ignoble re-

turn, 355. is not to be fear'd by us,

ibid. King thereof compar'd with Phi-

lip o^ Macedon, 362. aims at univerfal

monarchy, ibid, his ambition, how

crofs'd, 363. the defigns thereof upon

feveral nations, ibid. Qc. is hinder'd in

its intended conquells by the wars in

the Lo-JD-countries, 364. their proceed-

ings with feveral other dates, ibid, their

ill treatment of our merchants, 369.

they lay afide thoughts of meddling

with England, and attack France, 378.

the intentions of the King againft Queen

Elizabeth, ibid, he defigns to poifon

her, 379. lord EJfex's advice of begin-

ning the war with them, 524. Profits

of a war with them, 527. a match pro-

pos'd with Spain, but King James is

advis'd againft it, unlefs all his council

agree in it, 66^.

Sparta, was jealous of naturalizing per-

fons, the fatal confequences of it to

them, 242.

Speech, a report of the earls of Salijlurfs

and Northampton''^ upon the merchants

petition, relating to the Spanijh grie-

vances, 250. to the King, upon pre-

fenting to him from the parliament an

account of fome grievances, 260. to

obtain liberty of the King to treat upon

compounding for tenures, 261. con-

cerning the parliament's manner of re-

ceiving mefHiges from the King, 263.

one in behalf of a fupply to be given

to the King, 266. about a fet of men
in parliament call'd undertakers, 267.

upon receiving the great feal, 271. be-

fore the fummer ci:^uits, 2117. upon
making Sir li Jlicni. Jones lord cliicf

jufticc of Vrf/^Wi/, 279. upon Denham'i

being made baron ot the exclicqutr, 281.

upon makuig Hutton one ol tne judges

of the common picas, 282. upon Kt-

chardfon's excufi.ig himfelt to be fpcaker

of the houfe oi Lomnions, 283.

Spencer, Hugh, hL bunilhmcnt, 203. his

dangerous aifertion conccrnmg tne ho-

mage of the fubjcdt, ibid.

Spirit, the Ho!y, iiow it is ordinarily dif-

pens'd, 456.

Stamford, conimended as an excellent law-

yer, 207.

Statim, its meaning cxplain'd by feveral

cafes, 125.

Statute laws, the great number of them
cenfur'cl, 3. they want molt: corrcdting

of any, ibid, more doubts anfe upon
them, than upon the common law, 5,

the method ot reforming them, 7. of

2y oi Hen. VIII, concerning a ule, its

advantage and extent, 76, isfc. this Ila-

tute takes away all ufc-s, and reduces

the law to the ancient form of convey-

ance of land by feoffment, fine and re-

covery, 78. of 39 of Elizabeth con-

cerning the explanation of the word
marches, 140. of 2 Edw. VI. -for the

fame, ibid, of 32 of Hen. VIII. tor the

fame, ibid, of 27 of Hen. VIII, tor the

fame, 141. of 4 of Edw. VI. for the

fame, ibid, of 27 of Edw. III. for the

fame, 142, ^c. three things to be con-

fider'd lor the right underftanding of

any ftatute, 157. feveral relating to the

cafe of ufes cxplain'd, 158 to 162. of

5 of Edw. III. for the relief of credi-

tors, 166, feveral collected relating to

ufes, 167, what method to be obferv'd

in expounding them, 173. where an
aftion is given by one, intereft is fup-

pos'd, 109. o'bfervations of ftatute 26
Hen VIII. and 16 Rich. II. 139. 15 of
Edw. III. concerning where allegiance

is due, 192, 193. of praercgativa .Re-

gis, its excellent and wife foundation,

206. whether tliofe touching England
and Scotland are to be repeal'd upon the

union, 218. fome v/hich confider the

Scots as'an enemy, ibid, breach cfany fta-

tute how to be punifii'd, 294. See Cafe.

22 He». VIII. upon the defign of poi-

foningany one, 325. of Edw. III. con-

cerning purveyors, 234. of Hen. V. con-

cerning the redref3 by letters of mart,

255.
Stealths
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Stealths oF all forts are to be prefented,

Stewards of leets and law-days, their jii-

rifdiftion, 59.

Stoln goodsy in what cafes they may be

feiz'd by the owner, and in what nor,

80, t?f.

Straying, how property in live cattle is

gain'd thereby, 81.

Suarez, an account of his doftrine about

the pope's power to depofe Kings, 70.

SubjeSlion to a King generally, and to a

King as King of a certain kingdom,
this difference how authoriz'd, with an-

fwer, 194. that it is rather due to the

crown, than the perfon of the King, is a

dangerous doctrine, 203. how refented

by the nobility in Spencer'?, cafe, 204.

Submijfion to monarchical government, pro-

ceeds from four caufes, 187, ^c.

Suhfcriftions of the clergy, our author's opi-

nion of them, 481.

Subfidy, a fpeech on the motion of one in

2,^ oi Elizabeth, 228.

Succejfion, particular cafes relating to the

fucceffion to lands by the offspring of

any perfon once attainted, 72. to king-

doms, inftances in many princes who
would not fix it, 356, i^c.

Suffolk, lord, and his Jady fined 30000/.

Suits in chancery, what kind of them are

to be difmifs'd the court, 147. what
to be admitted in chancery, after judg-

ment in other courts, 149. in which

the plaintiff" had not frobabilem caufam

litigandi, he fhall pay utmoft cofts, 151.

are to be carry'd on with lefs delay and
expence to the fubjeft, 275, ^c.

Sun, the reafon of its greater heat under

_

Leo than Cancer, 212.

Supplicavit, for good behaviour, when to

be granted, 154.

Supremacy of the pope, plac'd with offences

offtate, 291. the aflerters thereof how
to be punilh'd, 292. how dangerous to

princes this doctrine is, 310. ecclefi-

aftical, a prerogative of the crown of

England, 257. oaths, of it, are alter'd

by Queen Elizabeth, 360. a conteft be-

between King "James and the pope about

it, sn-
Surety, how one may be bound to find it

for good behaviour, 56. the method of

proceeding with a perfon fo bound be-

fore he is difcharg'd, 60. the benefits

of it, with regard to the union of Eng-
land and Scotland, 244.

Surplice, whether the ufe of it fhould be

laid afide, or no, 481.

Vol. IV.

Sutton, his dcfign about the charter-houfe

condemn'd, 449. what his intent was
therein, 450. advice to the King about
the managing his effatc, ibid.

Sweden, ftate of its affairs, 351.
Switzers, their fucccfs over Burgundy and

France, 245.
Sylla the tyrant, diree things remarkable

in him, 10.

Sympathies, are of two forts only, 439.
Synods blamed, 465.

Talbot, Sir William, a charge agalnft him
for appealing to the doftrine of the

church of Rome about depofing, and
excommunicating Kings, 309. the occa-
fion of his offence, 312. the particulars

of the charge againft him, 313. his de-
claration fubicrib'd by himfelf, con-
cerning the dodtrine of Suarez, ibid.

"Taxes, how to be manag'd after the uni-

on of England and Scotland, 226. con-
cerning the number of them in Queen
Elizabeth's time, 359.

Tenants particular, their power in effates,

105. of feignories, fliall not have aid,

and why, ibid, in dower, mUch fivour'd

by our laws, 172. upon the borders
of Scotland how to be dealt with after the

union, 218.

Tenure of land, what is meant thereby,

67. in capite, what it is, 68. of the

King, may take more hurt by a re-

fokition in law, than by many fuppref-

fions and concealments, 115. the great

favour of our law towards thofe in ca-

pite, ibid, are divided into two kinds,

ibid, by knight's-fervice, more emi-
nent than by focage; with the reafons

of it, 116. in capite is the mofl: wor-
thy of all, ibid, by knighc's-fcrvice in

capite, cannot be alien'd without li-

cence from the King, ibid, the penal-

ty of alienation, ikid. vvherefoever the

law createth the tenure of the King,
it always raifeth a tenure in r^/)//f, 117,
120. where there is any incertainty of
tenure by common law, it fliall be te-

nure in capite, 117. where the tenure

referv'd is repugnant to law, or im-
poffible, 'tis the fame, ibid, fo alfo

where a tenure once created, is after-

wards extinft, ibid, feveral inftances

of what are tenures in capite, ibid, of
a rent or feignory when juJg'J in effe,

119. in what calls they are reviv'd,

120, i^c. a fpeech to define liberty of

the King to compound for them, 261.

they have regard to confiderations of

9 H honour,

\-.
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honour, confclence, and profir, ibid.

(ffc. belong to the prerog;uive by an-

cient common law, 262. the nature of

them much alter'd, ibid, cafes cfward-

Ihip, where there was nothing of them,

263. See cafe, Lowe's cafe.

Terentius, a Roman knight, his behavi-

our and faying when he was accus'd of

intimacy with Sejanus, 608.

Terminor, the nature of his eftate, 105.

inferences relating to the inheritance of

timber-trees drawn from thence, ibid.

72>ef(, a property gain'd that way, how
it may fometimes bar the right of the

owner, 80. and robberies, how to be

punifli'd, 293.

Timber of a houfe fain by tempeft, to whom
belonging, 108.

Timber-tree, when {landing, is part of the

inheritance, as well as the foil it felf,

this point argu'd, 103. the fame more
fully difcufs'd, 104. fo it is alfo when
fever'd, 106. feveral authorities pro-

duc'd to Hiew that the property of

them belongs to the lelTee, 108. thefe

authorities debated and confuted, ibid,

i^c. the felling thereof fuppos'd to be

ad exhaeredationem, 104. cafes where-

in the leflee may fell, 107. the flatutc

of Gloucefter relating to them explain'd,

109, i3c.

Tournaments not lawful at any time with-

out the King's licence, 308.

Tourne, fheriffs court fo call'd, and why,

99, jurifdiftion of it, ibid.

Traffick, was very flourifhing under Queen
Elizabeth, 359.

Trajan, what was faid of him by Tacitus,

260.

Treafon, feveral cafes wherein a man be-

comes guilty of it, 81, 201. the pu-

nifhment, the method of tryal, and

other proceedings relating thereto, 86,

87. Szt petty treafon, and mifprifion.

Trees, when young belong to the leflee,

when full grown to the lelTor, and

when fet to the leflee again; with the

reafon of it, 105. 'tis a fault to fay

the leflTee has a property in the trees,

106. when fever'd by grant, they fub-

fift as a chattel divided, 105. that are

wind-falls, to whom they belong, 107.

Trials, the care of our laws obfervable in

them, 170, ^c.

Trufl, what it is deiin'd to be, 160. fpe-

cial truft in what- cafes lawful, or not

fo, 159.

Truth, how it becomes corrupted, 463.
Turks.^ tfeeir rife from poverty, 245, King

of Spain pretends war agalnfl. them.

Tyrant, Suarez's diflindion of tyrant in

..title, and in regiment, 312.

Tyrone, his reports to feveral perfons af-

ter his conference with EJ/ex, about his

defign upon England, 391. was to be
made viceroy ot Ire/and, ibid.

Tythes, how they came to be try'd for in

ecclefiafliical courts, 478.

U.
Value, what the law intends by it, 127.

Verge, a charge at the feflions thereof,

28S. what is meant thereby, 289. fome
points chiefly recommended to be en-

quir'd into by the jury thereof. Hid.

jurifdicflion of this court, ibid. Cdc.

Vejiimentum, the canonilts interpretatio/i

thereof, 30.

Villenage, what fort of tenure it is, 70.

Villiers, lord, fome account of him in a

letter to the King, 650, 651.

Ulfier, earldom ot, to be added to our

princes titles upon the planting of Ire-

land, 445.
Undertakers, a fet of men fo call'd in par-

liament, 12 James I. 267. the perni-

cious efFefts of fuch a proje6l, 26S.

how far fuch a thing might be jun:ifi-

able, and how far faulty, 269. fome
means to put a flop to their fcheme,

270, i^c.

for the plantation of Ireland, fliou'd

not beoblig'd to execute in perfon, 447,
Union, reafons for the union of Jav/s be-

tween England and Scotland, 246. of

fovercignty, fliould be confirm'd by
that of naturalization, 242. between

the Romans and Latins, ibid, ought

not to precede naturalization, 247. a

difcourfe concerning the union of Eng^
land and Scotland, 210. two kinds of

policy ufed in the uniting of kingdoms^

213. of Judah and Ifrael, 215. articles

relating to the union of the two nati-

ons, 216. of England and Scotland,

how far to be proceeded in, 219. in

what points they were efteem'd as uni-

ted, but not perfedly in any of them,-

ibid, of England and Scotland, how far

imperfedi: with regard to fovereignty

;

to fubjeftion, religion, language, and
confederacies, ibid. 220. commiflion

for it lay much "on our author, 573.
the force thereof, 212. the feveral man?
ners thereof, ibid, the feveral parts of,

which this union of kingdoms confiils^'

214.
United
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United- pr'oT.'jiCfs, are receiv'd into protec-

tion by Q^icen Elizabeth, 368. aR' ve-

ry convenient to be annexed to the

crown of England, ibid, are incliid^l

in the articles of peace between Eng-

land zn^ Spain, 371.

Unities, call'd heavenly, 445.
Unity, breach thereof, how to be puhifli'd,

290. in worfhip, necefl'iry to that of

taich, 459. what its true bounds are,

ibid.

Univerjities, an excrcife of learning recom-

mended to be ufed in them, 483.

Unlawful ads, all preparations towards

them puni (liable as niifdemeanors, tho'

they are never perform'd, 308.

Untruths, whether all are unlawful, 470.
Vorjlius, oppos'd by King ^'^wzF.r, 321.

Ufage, often over-rules the cxprefs letter

of a ftatute, inrtances of which are gi-

ven, 143.

Ufe, what it i.s, 76. is fettled by fl:atLire

27 //(?«. VIII. jj. lands, howconvey'd

thereby, with the circumftances nettf-

fary thereto, ibid, reafons on the fta-

tute of ufes, 156. expofuion of it, 157.

the nature and definition of an ule,

tbid. what it is nor, 158. what it is,

159. its parts and properties, iCo. Glan-

vile's miftake about ufes, ibid, its nature

farther explain'd in four points, i6t.

was once thought to be not devifcable,

ibid, limitation thereof dilapprov'd,

ibid, in the civil law, what moft re-

fembles ufes, 164. comp.ir'd with co-

py-holders, in what refpedls, ibid, how
they came firft to be pradis'd; . ibid.

their commencement and proceeding

according to common and ftatute law,

165. the praftice of them not very

ancient, ibid, the word ufe found in

no ftatute till 7 of Rich. II. ibid, three

points to be noted concerning ufes in

the common law, 166. concerning the

raifing, preferving, fpreading, tranf-

ferring, interrupting, &c: of ufes, 162,

^c. 1 79. the ftatute of ufes commend-
ed, 168. the time of it, 169. the ti-

tie of it, ibid, the precedent of it, ibid.

the preamble of it, 170. the inconve-

niences redrefs'd by this ftatute, ibid.

^c. who moft favour'd by it, 171.

how refpeftful to the King, ibid, the

remedy intended to be given by this

ftatute, 172. two falle opinions con-

cerning this ftatute anfwer'd, ibid. &c.
an account of the ftatute it felf, and

explanation of its terms j and wliat

things are thereby excluded, 173. ai»

error correded, that ufes might be
rais'd by agreement, 174. diftl-rence

between a ufe in remainder and rever-
ter, 175. what provifo'.s made by this

ftatute, 178. what perfons may be feiz'd

to a ufe, and what not, 180. muft ever
be in a perfon certain, iSi. in what
cafes the fame perfons may be both feiz'd"

to the ufe and cefttty que ufe too, 182.
what perfons may limit and declare a
ufe, 184. See Cafe.

Ufttrious Iclling of commodities to thofe
who wanted money, and fo were forc'd

to fell them back again at difpropor-
tionate rates, the draught of an adl
againft this praftice, 145.

W.
tVaade, lieutenant of the tower. Is dif-

p!ac*d in order to cflecl the poifoning
of Overbury, 3 3 8.

War proper to carry off a furcharge of
people, 238. aninvafiveone with5/«/«
much defir'd, 230. and peace, right
of declaring them folcly in the King,
256. many inftances of this right given,
ibid, the anfwers of fevtral Kino-s to
petitions, wherein this right was con-
ccrn'd, ibid. &c. inconvenience of de-
bating this right in parliament, 257.
the advantages of war in fome cafes,

358. the commons out of modefty
rcfufe Richard II. to take into con-
fideration matters relating thereto, as

not belonging to them, 2/^7. matters
relating to it, ftiou'd be kept fecrer,

ibid, parliaments have fometimes been
made acquainted therewith, and why,
ibid, they are the higheft tryalsof rif^ht,

lVards.i com minions of, in Ireland, its

vaft advance in one year, 684. a fpeech
to obtain leave of the King to treat of
a compofit-ion with him for them, 261.

Warlike nations, moft liberal of naturali-

zation, 200.

Warren, his declaration about fome af-

fairs in £^A-'s treafon, 413.
Wafte, cafe of impeachment of wafte, 102,

iSc. very difficult to rcfolve this cafe,

ibid.

Wa'ving, how a property in goods may
be got thereby, 81.

Wealth of England under Queen Elizabeth^

349-
Weights and meafirres, prerogative of the

King relating thereto, i^y.

Weft-
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Weji-Indies, concerning the trade thither,

253. France and Portugal debar'd tra-

ding thither, ibid, trade thither carry'd

on by the Englifo, 254. it ought to be

free, 371.

Wefton^ his confefiion of Overlury*s death,

his tryal and condemnation, 327, tj'f.

ff^ife, excus'd by law, if flie adls in obe-

dience to her hufoand in felony, but

not in tre^fon, and why, 29. loferh no

power, the* the hufband be attainted

of felony, 71.

Will, conveyance of lands thereby, 77.

the want of this before 32 Hen. VIII.

was juflly thought to be a defeft of the

common law, ii>id. what fhifts people

•were forc'd to make before this me-

thod, 78. the inconveniences there-

from of putting lands into ufe, as they

then did, ii/id. the method of prevent-

ing this by feveral ftatutes, ibid, how
lands are to be difpos'd of by will, by

ftatute 27 Hen. VIII. ibid, what limi-

tations feveral lands are under in this

way of difpofing, 79. what it is to have

one prov'd, 82. how a man's goods

were formerly difpos'd of when he died

without a will, ibid, what bifhop fhall

have the right of proving them, how
detcrmin'd, ibid.

fVinch, Sir Humphry, commended, 279.
Witches and conjurers are guilty of felo-

ny, 87. how to be punifh'd, 290.

IVitneJfes, how to be examin'd in chance-

ry, 153-

Wood's, declaration relating to EJfex's trea-

fon, 391, 414.

IVorceJler, earl of, his dcclaratioa .con-

cerning /i//^x's treafon, 421.

Words are to be underftood fo as to work
fomewhat, and not to be idle and fri-

volous, 24. this explain'd by example,

ibid, if any ambiguity and uncertainty

be in them in pleadings, the plea fhall

be flridlly againft him that pleads, 25.

are fo taken in law, as no material

part of the parties intent perifh, 124.

rules for the expofition of them, 128.

of reproach and contumely frequent

among the Creeks and Remans, 302.

Wrecks, ftatute relating thereto explain'd,

36. how property is gain'd in goods
fhip-wreck'd, 81. what is properly a

-jDreck, ibid.

Writs which are not to pafs without war-

rant from the chancellor, 154.

FINIS.
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